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PREFACE 

( Reprinted from Vol. I ) 


When the A.I.R. entered the field with the first edition of its “Manual” in 
the year 1947, it at once leapt to the first rank and carved for itself an unrivalled 
position in the field of such publications, although it was a newcomer in that 
particular field. This was due to certain settled principles of the A.I.R. to which 
it has been adhering steadfastly since its foundation more than 50 years ago. 
These principles may be summed up in three rules, wliich the A.I.R. has been 
having as its watchwords since the beginning: (1) thoroughness, (2) exhaustiveness, 
and (3) meticulous study of all possible ways by which the usefulness of a publi- 
cation to the legal profession can be enhanced. All these three principles were given 
full effect to in the A.I.R. Manual. 


The publication proved to be the most exhaustive and reliable collection of 
central statute law together with all the relevant case-law bearing on it, summa- 
rised, arranged and presented in a most conscientious manner with a view to 
affording the maximum facilities to the legal profession, both on the Bench and 
at the Bar. These qualities meant very hard work both for the editorial staff 
engaged by the A.I.R. as well as for the management. But they have built up 
the reputation of the A.I.R. Manual on a most solid and enduring foundation. 
This reputation brought correspondingly good results as regards the actual sales 
of the publication and in less than 20 years after the A.I.R. entered the field, a 

third edition of the Manual has become necessary to meet the insistent demand 
of the legal profession. 


It is needless to dilate, at length, on the special features of the publication. 
It pves, as in the previous editions, both civil and criminal Acts, and the incon- 
venient and illogical division into civff and criminal portions has been rejected 
as m the previous editions. The post-Independence period has been extraordi- 

A*? n* output, both at the Centre and in the 

htates. The A.I.R. Manual aims at placing within the reach of the profession at 

a reasonable cost, the entire body of central statute law together with the rele- 

in a convenient form which has been developed, after 
v^ experimentation, as being the most suitable from the point of 

^w of qmck and eeScient service to the profession, whenever its mlbeTmay 
Mve to look up a pomt of law in the statutes of India. Needless to sav fha. „ ^ 

Jwor’e“i vid?1h la* and, 

eretore, provide the most important and the bulkiest part of our law. ^ 

B nance. Ferhaps, the first place in this category vriU have to be 
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given to the Limitation Act of 1963 which has taken the place of the Act of 1908 
and not only overhauled the entire Law of Limitation but has revolutionised and 
simplified the law in many respects as» for instance, in regard to suits for posses- 
sion of immovable property and applications for execution, which were two of 
the toughest and most confusing topics under the previous Limitation Act. The 
Advocates Act, 1961, has repealed the Bar Councils Act, 1926, and the Legal 
Practitioners Act, 1879 and has brought into existence a single unifi ed Bar for 
the whole of India — which is itself a revolutionary change in the constitution of 
the Indian Bar and has been looked forward to, for a very long period by the 
whole Bar as an ideal to be realised. 

The Arms Act, 1959, is another important Act which, by liberalising the provi- 
sions of the Arms Act of 1878 in a marked way, has shown itself to be a product 
of the post-Independence period. The Income-tax Act of 1961 has overhauled 
the whole structure of the Income-tax Act, 1922, and made a real attempt at 
simplification of the provisions of the law. Other Acts of the period also reflect 
the spirit of the times, each in its own way. 

Above everything, however, this edition of A.I.R. Manual will be of special 
■value to the Bench and the Bar as perhaps the most exhaustive and up-to-date refer- 
ence book on the Constitution of India. The period, after the last edition, has wit- 
nessed an enormous growth and development of the ConstitutioDal Law of India. 
t4ot only have there been a very large number of important amendments of the 
Constitution during this period but a phenomenally voluminous body of case-law 
which has accumulated on the Constitution. 

l This edition will not only contain the most authoritative version of the Consti- 
tution but also the most exhaustive collection of the case-law bearing on it. The 
subject is so voluminous that no ordinary text-book can be expected to cope with 
it and do full justice to it. This edition will be found to ; be practically unequalled 

as a book of reference on the Constitution of India. 

( ' ( 

' . If 

All the special features pf the previous editions, such, as synopsis, ‘‘at-paging* 
joi the Reports, etc., are continued m this edition and have also l?een considerably 
improved. These special features have been enumerated elsewhere, at the begin- 
ning of this volume. , • 

^ Before concluding, it is our pleasant duty to place on record our sense of 
gratitude to all our colleagues without whose unstinted labour and co-operation 
it would have been impossible to bring but such a vast publication. The editorial 
Work, as can be seen, consists mainly of two branches: (i) that relating to pre- 
paring and editing the text of the various Acts, and (ii) the collection and editing of 
the notes' of' c^ase-Iaw beari'ng on the different Acts. 

» - • . I 

The responsibility for preparing and editing the lejft' of the various Acts has 
been ably shouldered and executed by Sarvashri Di R. Rajandekar, B.A., LL.B., 
and A. G. I'ambe, ' B.A., LL.B., assisted by Sarvashri P. A. Rakte, B.A., 
LL.B,, H. G. Pathak, B.A./ and S. C. Kulkami, B.A., ’LL.B. 

The entire credit for organising and managing the editorial work in connec- 
Bon with the case-law must go to Shri V. B. Bakhale, MIa’., LL.B., who has been 
assisted by a band of devbted’ workers, among whom tnay be chiefly mentioned 
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Sarvashri R. G, Dhobley, B.A.. LL.B., D. H. Zadgaonkar, B.A., LL.B., K. S. Bakre, 
B.Sc., LL.B., M. Kuppuswami, B.A., B.L., G. M. Jatar, B.A., LL.B., S. S. Guru, 
B.A.. LL.B., M. V. Joshi. B.A., LL.B., L. G. Chavhan, B.A., LL.B., B. N. Pradhan, 
B.Sc., LL.B., C. W. Moharir, B.Com., LL.B., D. V. Thakre, B.Sc., LL.B., G. D. 
Ruikar, B.A., LL.B., Y. P. Baxi, B.A., LL.B., M. N. Thomare, B.A., LL.B., 
B. D. Bhave, B.Sc., LL.B., D. G. Bhagwat, B.Sc. LL.B., N. N. Harshe, M.A., LL.B. 
F.I.A., V. R. Buche, B.A., LL.B., G. G. Modak, B.Sc., LL.B., and S. V. Golwalkar, 
B.A., LL.B. 

Shri Gopalrao Udar and his team including among others Sarvashri P. K. 

Thosar, H. W. Mendhi, Govindrao Udar, D. R. Landge, Ku. S. Naidu, Ku. K. G. 

Deshpande and Ku. S. Deshpande have done the very arduous and responsible 

work of correcting and passing the proofs and our thanks are due to them for 
this. 


Scarcely less important than the work of the editors has been the work of 
Shri B. R. Abhyankar, who, with his devoted band of workers including Sarvashri 
M. S. Savarkar, B. R. Katankar, D. P. Alshi, W. J. Joshi, P. N. Deo, G. D. 
Deshpande, S. M. Lambe, L. S. Wavde and D. T. Joshi and others has manned the 
responsibility of preparing the manuscript for the press. 

Thanks must also be given to Sarvashri M. W. Chitaley, C. R. Banerjee, and 
G. G. Padhye, M. M. Kanitkar and others of the A.I.R, Rotary Printing Press, 
who, under the leadership and guidance of Shri J. W. Chitaley, finished the print- 
ing of the work in record time. 

Last, but by no means least, our thanks are due to Shri W. W. Chitaley, 
B.A., LL.B., who has been in overall charge of the whole undertaking and whose 
exceptional talents, in organising and managing the business side of the undertaking 
are of inestimable value for the success of the gigantic undertaking that this publi- 
cation obviously is. 


13th June, 1969. 


D.V.C. 

S.A.R. 



SCHEME OF PUBUCATION 


1. Only existing Central Acts of all>India importance are given. 

2. Acts are arranged in the alphabetical order of their short titles. 

3. The prefixes ‘The’ or The Indian* in the short title of an Act are not taken 

into consideration in the alphabetical arrangement 

4. After all the Acts, the existing non-temporary Central Ordinances are given 

and arranged also alphabetically. 

5. Provincial or State Amendments to the provisions of the Central Acts or 

the State Acts which repeal or replace a Central Act are given in their 
appropriate places wherever it is possible. But it is not possible to 
guarantee completeness in this respect. 

6. Rules made by the Central Government under an enactment are, wherever 

possible, indicated in appropriate places along with their Gazette refer- 
ences. 

7. All the amendments, repeals and adaptations are carefully traced and in- 

corporated in tlie text of the enactment. 

8. Date of the commencement of an enactment or that of the amendment ij 

given where published in the Gazette. 

9. A verbatim reproduction of the Statement of Objects and Reasons is in- 

variably given. 

10. Useful notes on the provisions of an enactment culled from the Statement 

of Objects and Reasons and the Select Committee Report are given 
under those provisions. 

) 

11. A statement showing how an Act is affected by subsequent amendment, 

adaptation or repeal in part is given, 

12. Wherever possible, cognate provisions are indicated. 

13. A few Acts enacted by British Parliament but apph'cable to India or the 

information about which is useful in India are also included. 

14. Isotes of important case-law are given and arranged under appropriate 

headings under the respective statutory provisions. 

15. Wherever necessary, comparative table showing the parallel provisions ol 

the present and past Acts is given. 

16. After giving all the existing Central Acts made applicable to the whole 

of India and enacted up to the end of the year 1968, an attempt will 
be made to include such Central Acts as have been enacted during 
the period intervening between the publications of the first and the last 
volumes of the series. 

17. A complete list of all the Acts and Ordinances included in the series will 

be given in the last volume. 

18. A consolidated Subject Index will form the last item of this series. 
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CORRECTION 
Volume 1 Page 891 
Banking Regulation Act, 1949. 

In the Btatement under the title of the Act, for the date 30-4-1949 please read: 
‘80-4-1969/ 



Volume 2 Page 661 

Civil P. C.. S, 9, Note 47 Pt. (6) 

Bead the remark at the end as * Reversed on another point in 

A I B 1968 8 G 222/ 
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Mys. H. C. R. ... Mysore High Court 
Reports. 

Mys. L. J. ... Mysore Law Journal. 
Mys. L. R. ... Mysore Law Reports. 

I. L. R. Nag. ... Indian Law Reports, 
Nagpur Series. 

Nag. L. Jour. ... Nagpur Law Journal. 
Nag. L. R. ... Nagpur Law Reports. 

N. W. P, H. 0. R. ... North West Pro- 

vinces High Court Reports. 

■Orissa J.D. ... Orissa Judicial Decisions. 
Oudh Cas. Oodh Cases. 

Oudh L. J. ... Oudh Law Journal. 

Oudh L. R. ... Oudh Law Reports. 
Oodh W. N, ... Oudh Weekly Notes. 

I. L. R. Patiala ... Indian Law Reports, 
Patiala Series. 


Pat. or I. L. R. Pat. ... Indian Law 
Reports, Patna Series. 

Pat. H. 0. 0. ... Patna High Court Cases. 
Pat. L. J. Patna Law Journal. 

Pat. L. J. R. ... Patna Law Journal 
Reports. 

Pat. L. R. ... Patna Law Reporter. 

Pat. L. T. ... Patna Law Times. 

Pat. L. W. ... Patna Law Weekly. 

Pat. W. N. ... Patna Weekly Notes. 
Pepsu L. R. ... Pepsu Law Reports. 

I. L. R. Punj. ... Indian Law Reports, 
Punjab Series. 

Punj. L. J. ... Punjab Law Journal. 

Pun. L. R, ... Punjab Law Reporter. 
Pun. L. R. (D.) ... Punjab Law Re- 

porter (Delhi Section). 

Pun. Re. ... Punjab Records. 

Pun. W, R. ... Punjab Weekly Reporter. 
Raj. ... Rajasthan. 

I. L. R. Raj. ... Indian Law Reports, 
Rajasthan Series. 

R. L. W. or Raj. L. W. ... Rajasthan 
Law Weekly. 

I. L. R. Rang. ... Indian Law Reports, 
Rangoon. 

Rang. L. R. ... Rangoon Law Reports. 
Rat. Un. Or. 0. ... Ratanlal Unreported 
Criminal Cases. 

R. D. Revenue Decisions. 

S. T. C. ... Sales Tax Oases (Madras). 
Sau. ... Saurashtra. 

Sau. L. R. ... Saurashtra Law Reporter. 
Sind L. R. ... Sind Law Reporter. 

S. C. A. ... Supreme Court Appeals. 

S. 0. C. ... Supreme Court OaseA 
8. C. D. ... Supreme Court Decisions. 
S. 0. J. ... Supreme Court Journal. 

S. C. R. ... Supreme Court Reports. 

S. 0. W. R. ... Supreme Court Weekly 

j Reports. 

Suth. W. R. ... Sutherland's Weekly 
Reporter. 

Trav.-Oo. or T. 0, ... Travancore-Cochin. 
I. L. R. Trav.-Co. or T. 0. ... Indian ijsw 
Reports, Travancore-Cochin Series. 

T. 0. L. R. or Trav.-Co. L. R. ... Travan- 

core-Cochin Law Reports. 
i, L. J, or Trav. L. J. ... Travancore 
Law Journal. 

Um. N. P. ... Uchchatam Nyayalaya 
Nimaya Patrika. 

U. P. L. R. ... United Provinces Law 

.^porte. 

Upp. Bur. Bui. ... Upper Burma Rulings. 
Vind. Pra. or V. P. Vindhya Pradesh, 
Weir. ... Weir's Criminal Rulings. 


3ii IBBBBTUTIONS (contd.) ■ 

(a) Belating to Adaptation Orders. 

A. C. A. 0., 1948 ... Indian Independence (Adaptation of Central Acta an^ 

Ordinances) Order, 1948. 

A. L. 0., 1950 Adaptation of Laws Order, 1950. 

1 A. L. 0., 1956 ... Adaptation of Laws (No. 1) Order, 1956. 

2 A. L. 0., 1956 ... Adaptation of Laws (No, 2) Order, 1956. 

8 A. L. 0.1 1956 ... Adaptation of Laws (No. 3) Order, 1956. 

4 A. L. 0., 1957 ... Adaptation of Laws (No. 4) Order, 1957. 

5 A. L. 0., 1957 ... Adaptation of Laws (No. 5) Order, 1957, 

Andhra A. L. 0., 1953 ,,, Andhra Adaptation of Laws Orden 1953. 

An. P. A. L. 0., 1957 ... Andhra Pradesh Adaptation of Laws Order, 1957. 

A. 0., 1937 ... Government of India (Adaptation of Indian Laws) Order,. 

1937, as modified by the Government of India (Adapta- 
tion of Indian Laws) Supplementary Order, 1937. 

A. 0. (P), 1987 ... The Government of India (Adaptation of Acts of Parlia- 

ment) Order. 1937. 

Bih. A. L. 0., 1957 ... Bihar Adaptation of Laws Order, 1957. 

Bom. A, L. 0.1 1957 ••• Central Acts on State and Concurrent Subjects (Bombay 

Adaptation) Order, 1957. 

Kerala A. L. 0.. 1956 ... Kerala Adaptation of Laws Order, 1956. 

Kerala A. L. 0., 1957 ... Kerala Adaptation of Laws (No. 2) Order, 1957. 

M. P. A. L. 0., 1956 Madhya Pradesh Adaptation of Laws (State and Oonourrent 

Subjects) Order, 1956. 

Madras A. L, 0., 1954 ... Madras Adaptation of Laws Order, 1954. 

Madras A. L. 0., 1957 ... Madras (Adaptation of Laws) (Central Acts) Order. 1957.. 


(Hi) Other Abbreviations, 


A or • *.. Superior A or * placed above 

the word or words in a square 
bracket indicates that the 
word or words is or are the 
last in the series of general 
adaptations directed .to be 
made by one or more of the 
Adaptation Orders published 
in the Gazette of India from 
1987 to 1967. 

A. 0, ... Appellate Jurisdiction, Civil. 

A, Or. ... Appellate Jnrisdiction, Crimi- 

i nal. 


App. ... Appendix or Appeal. 

Appr. • •• Approved. 

Art* or A,... Article. 

B.B. ... Board of Bevenue. 

0. A. ... Court of Appeal. 

Civ. ... Civil. 

Cl. Clause. 

Cons. ... Considered. 

Cr. • •• Criminal. 

Dies. ... Dissented. 

Diet. ... Distinguished. 

D. B. ... Division Bench. 


» 

I 


ABBBBVUTI0K8 ( COncld.) 



G. 

Expl. 
F. A, 
F. B. 
F. C. 
F. N. 
Foil. 
-G, 1. 
I. 0. 


lllus. 

J. C. R. 
-Jour. 

L. 

L. P. 

N. 

No. 

O. 

O. 0. 

G. Cr. 

Over. 


... Entry. 

... Explained. 

First Appeal. 

... Full Bench. 

... Federal Ooort. 

... Foot Note. 

... Followed. 

... Government of India. 

... The India (Adaptation of 
Existing Indian Laws) 
Order, 1947. 

... Illustrations. 

... Joint Committee Report. 

... Journal. 

... List. 

... Letters Patent. 

Note. 

Number. 

... Order. 

... Original Jurisdiction, Civil. 

... Original Jurisdiction, Cri- 
minal. 

••• Overruled. 


P. ... Page. 

Pr. or P. Para. 

Pt. ... Point. 

P. 0. ... Privy Council. 

Pre. ... Preamble. 

R. ... Rule. 

Ref. ... Referred or Reference. 

Rel. on, ... Belied on. 

R. S. C. ... Rules of Supreme Court. 


Rev. ... Revenue. 

S. ... Section. 

S. A. Second Appeal. 

S. B. ... Special Bench. 

S. C. ... Supreme Court. 

S. C. R. ... Select Committee Report. 

8. 0. R. ... Statement of Objects and 

Reasons. 

S. N. ... Short Notes of Cases. 


U. P. B. B.... United Provinces Board of 

Revenue. 

w. r. e. f. ... With retrospective effect 

from. 


In foot-notes.— 

('66) means (1866); (*04) means (1904); ('27) means (1927); (’39) means 
(1989). 

Pull year reference is given prior to 1866, like (1818) and noi (’18); (1865) 
and not (’65) and so on, and to all Foreign cases. 

* Indicates that citation of a different case begins* 
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A, 1. R. MANUAL 

UNREPEALED CENTRAL ACTS 

(CIVIL & CRIMINAL) 



VOLUME II 

[THE] BUSINESS PROFITS TAX ACT, 1947 

(ACT XXI OF 1947) 

[The text of the Act printed here b as on 15-4-1969.] 

CONTENTS 


SECTIONS 

1, Short title, extent and conimeocemenl. 

2. Interpretation. 

S. Tax Aulborlltes. 

4. Chart{e of lax. 

b. Applleullun of Act. 

4. Heltrf on oecurrence of deflclener of 
prutila. 

7. Chuo)(e 111 perscoj carryiu|{ oo bnsl- 

ness. 

8. Inicreonnccted Companies. 

t. Af^gregallou of prolits to certain caaea. 

10. Allowance of busincM proQU tax In 

coiiiputluK Income for Income-tax 
purposes. 

11. ]ft<iue of notice for aasesamenU 

12. Asaeasmeota. 

18. Power to make prorUlonal aaaeM- 
ments. 

14. Proflta eaeapfn({ oaaesament 
lb. Penalties. 

10. AppcuU to Appellate AsabUM Com- 
mlsslooer of Income-tax. 

17* Appeal to Appellate Tribunal. 


19. Kectlficulinn of mlMlukes, 

18A. A(iicciiu‘nl fur iivoblancc of double 
taxation In liidln ond Pakistan. 

It. Application of provisions of Act XI 
of 1022. 

10. lor4>iue-lax papers to be ovallable for 
tbc purposes of Ibis Act. 

21. Failure to deliver returns or slale- 
tnenbi. 

12. False statemenU. 

28. Inslitutlon of proceedlot^s and compo- 
sition of oBences. 

13A. Power to make exemption, etc. In 
relation to luert'ed territories. 

24. Power to make rules. 

SCflEDtLE I 

Boles lor the computation of proflU foi 
purposes of Business Prolits Tax. 


SCBEDULE II 

Boles for Mrapullng the caplUl of a com- 
pany for purposes of Business ProQta 

1 ttXa 


STATEMENT OF OBJECTS AND REASONS 

“The object of this Bill is to impose a special Income-tax on the profits ox 
cecdlng one lakh of rupees of businesses, professions and vocations 
Gazette of India, 1947, Pt. V, p. 211. 


SELECT COMMITTEE REPORT 


“Clause 2 and Schedule If. — We consider 
that the Oat Ogure of one lakh ef rupees 
ky war of abalem-^ot contained In the Dill 
Is not suitable for all cla&ses of business 
owoersbip, and we accordingly Introduce 
as sub-cl. ( 1 ) of Cl. 2 a derinllioa of 
abatement, (Ixtna differiofl criteria of 

IVoL 2l 3 A. M. 1 


abatement In respect of companies, firms, 
Hindu undivided families and others, to- 
aether with a second schedule laying dawn 
the basis on which the capital of a com- 
pany will be computed, where the obale- 
merdt Is expressed as a pcrccntaRc of capl- 

—Ibid page 279, 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Ac^ 44 of 1947; 20 of 1948; 48 of 1948; 14 of 1949; 67 of 1949. 
—Amended by Order: India (Adaptation of Income-tax, Profits Tax and Revenue 
Recovery Acts) Order, 1947. 

—Adapted by A.L.O., 1950; 3 A.L.O., 1956. 

— Extended by Act 67 of 1949. 

COGNATE ACTS AND PROVISIONS 
See under Income-tax Act, 1961, 


[THE] BUSINESS PROFITS TAX ACT, 1947 

(ACT XXI OF 1947)* 

A A * . • . . April* 1947.] 

An Act to impose a special tax on a certain class of income, 
busin^-^*^^^ ^ expedient to impose a special tax on income arising from 

It is hereby enacted as follows:—* 

[aj For Statement of Objects and Reasons, see Gazette of India 1947 Pt V 
p. 211 and for the Select Committee Report, see ibid, p. 279 '* ' ’ 

This Act and aU the rules and orders made thereunder’ which are in force 
immediately before the commencement of the Taxation Laws (Exten- 
sion to Merged States and Amendment) Act, 1949. are extended to, 
and shah be in force m, all Uie merged States. For the definition of 
the expression merged States”, see S. 2 (1) of that Act. 

This Act and all rules and orders made thereunder shall operate as if they had 
been extended to and brouglit into force in. all the merged States on 
the 1st day of ApnI. 1949-See Sec. 3 of the Taxation Laws (Extern 
sion to Merged States and Amendment) Act. 1949 (67 of 1949). 

For the interpretaton of laws as extended to the merged States, for the 
removal of difficulties id giving effect to the provisions of any Act 

laws f * f merged States and for repeal of corresponding 
laws in force in any of the merged States and savings in consequence 
ot such repeal, see Secs. 4, 6 and 7, respectively, of Act 67 of 1949. 

ri.v* i^^ exlerid.^ ^he whole of ‘[India except *'[the territories wliich imme- 
diately before the Isl November, 1956, were comprised in Part B States®].] 

(3) It shall comp into force on such date** as the Central Government mav 
by notification u. the official Gazette, appoint. 

[al Substitured for "British India'* by A.L.O.. 1950 
lb] Substituted for "Part B States” by 3 A.L.O.. 1958. 

[c] Immediately before the 1st of November 1956. the following were the 

Rl^ ^ in India; Hyderabad, Jammu and Kashnfir. Madhya 

Id! Th f My.^re Pepsu, Rajasthan. Saurashtra and Travaiicore-Cochin 

[d] The Act^came into force on 12-4-1947— See Gazette of India, 1947, Part f. 

iect, or “^^Wng repugnant in sub- 

Ihar^eable accounting period. 

(1) AmnunI of profits lying unulllizcd !'lon'*‘Z "/l l*^ 5 ®hnl<inciil untlcr Sec- 

and not soecially set apart for any purpose 501 i/iilHl! ’<vo AiR I0!)3 SC 

cannot ho trenlod as J reserve oL .Kd Cu 650 mfn ” AIR 1966 

to ,he paid up share capUid for the pur- 
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•[ending on or before the 81st day of March, 1947,] a sum which 
bears to a sum equal to — 

(a) in the case of a company, not being a company deemed for the 

purposes of Section S to be a firm, six per cent of the capital of 
the company on the first day of the said period computed in ac- 
cordance with Schedule U, or one lakh of rupees, whichever is 
greater, or 

(b) in the case of a firm having — 

(i) not more than two working partners, one lakh of rupees, tr 

(ii) three working partners, one and a half laklis of rupees, or 

(iii) four or more working partners, two lakhs of rupees, or 

(c) in the case of a Hindu undivided family, two lakhs of rupees, or 

(d) in any other case, one lakh of rupees, — the same proportion as the 

said period bears to the period of one year ‘‘[and, in respect of any 
chargeable accounting period beginning after tlie 31st day of 
March, 1947, such sum as may be fixed by the annual Finance 
Act]; 

[a] Inserted by the Finance Act, 1948 (20 of 1948), S. 10 (30-3-1948). 

[bj Added ibid. 

(2) “accounting period” in relation to any business means any period which 

is or has been determined as the previous year for that business for 
the purposes of the Indian Income-tax Act, 1922; 

•[(2A) «*•••] 

[a] Clause (2A) was omitted by A.L.O., 1950. 

(3) business" includes any trade, commerce or manufacture, or any adven- 
ture in the nature of trade, commerce or manufacture, or any pro- 
fession or vocation the profits of which are chargeable according to 

provisions of Section 10 of the Indian Income-tax Act, 1922‘: 
Provided tliat where the functions of a company or of a society incorporated 
by or under auy enactment consist wholly or mainly in the holding of 
investments or other property, the holding of the investments or pro- 
perty shall be deemed for the purpose of this definition to be a busi- 
ness carried on by such company or society: 

SeeUoD 2 — Nolc 1 (could.) 

year simply carried forward wilhoul alloca- 
tion for specific purpose — Not a reserve.) 

(2) What Section 2 ( 1 ) (a) requires is 
an ascertainment of the computed capital 
on the first day of the chargeable account- 
ing period in question. It is a factual as- 
certainment Ihut is conlcinplaled and requir- 
ed. What was the paid-up capital on that 
elate and what were the reserves on that 
date; the two together make up the capi- 
tal of the company within the meaning of 

326 

(329): ILR (1057) Mad 1163 (DR). (AIR 

10j 7 Bom 28, Dissented from.) 

(3) In dealing with the question, when 

was an effective and valid allocation made 
of the sums with reference to which the 
abatement was claimed under Section 2 (1) 
u what hfts lo be examined is whe- 

ther any one possessed of the requisite 
authority indicated on or before the cru- 
cial date the manner of disposal or the 
destination of the funds of the company 

profits. (’58) AIR 

1163 (DB). (Held on facta that the Direc- 


tors only and not shareholders possessed 
requisite authority to order allocation to 
reserve fund.) 

(4) The provisions of the Act import 
a restrictive factor in considering what 
ccnstitutc.s business for purpose of business 
profits tax. Unless the profits of the 
busincs.s are chargeable under section 10 of 
the Income-tax Act, 1922 they have to be 
left out of account for the levy of business 
profits lax. AIR 1061 Mad 72 (74): (1960) 
39 HR 327 (DB). (Houses acquired in 
money lending business treated as stock-in- 
trade — But income from them assessed 
under Section 9, Income-tax Act — ■ Income 
cannot be charged lo business profits tax.) 

(5) The proviso to Section 2 (3) creates 
a legal fiction. Income from property is 
deemed to be income from business only 
in the circumstances specified in the pro- 
viso, emphasising the main feature of 
Section 2 (3) that but for that legal fic- 
tion such income from properly which 
could not be charged under Section 10 of 
the Income-tax Act, 1922 would not con- 
stitute pruQts from business for purposes 
of Business Profits Tax Act. AIR 1961 Mad 
72 (74); (I960) 39 ITR 327 (Di). 
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Provided further that all businesses to which this Act applies carried on 

by the same person shall be treated as one business for the purposes 
of this Act; 

[a] Now Income-tax Act, 1961. 

(4) “chargeable accounting period” means 

(a) any accounting period falling wholly within the terms beginning 

on the Erst day of April 1946, and ending on the 31st day of 
March, *[1949]; 

(b) where any accounting period falls partly within and partly without 

the said term, such part of that accounting period as falls within 
the said term: 


[I^vided that where an accounting period falls partly before, and partly 
after, the end of March, 1947, so much of that accounting period as falls before 
so much of that accounting period as falls after, the end of March. 194.7 shall 
be deemed each to be a separate chargeable accounting period]; 

^( 3 ^ 3^949 Finance Act, 1949 (14 of 1949), Sectien H 

l.bj Added ibid. 

® company as defined in the Indian Companies Act, 
lyid, L or a company formed and registered under a law in force in 
any of the merged territories]] or formed in pursuance of an Act of 
Parhament -[of the UniW Kingdom] or of Royal Charter or Letters 
Patent or of an Act of the Legislature of a British possession or of a 
law ot a L J State, and includes any foreign a.ssociation, whether in- 
corporated or not, which the ^Central Board of Revenue may by gene- 
ral or special order, declare to be a company for the purposes of this 


[a] Now see the Companies Act, 1956 (1 of 1956). 

[bi Insert^ by the Taxation Laws (Extension to Merged States and Amend- 
ment) Act, 1949 (67 of 1949). S. 26(2). 

c] Substituted for “merged States” by A.L.O., 1950 

d] Inserted ibid. 

[e] Words “Part B" were omitted by 3 A.L.O., 1956 

(6) “control of . company" means control direct or indirect of more than 

one-hdf of the voting power attached to the total issued paid-up share 

^pital of the company, or control vested by its Memorandum and 

Articles of Association otherwise than by reference to such votins 
power: * 


Provided that the voting power attached to shares held by a nominee or 
ti^tee for any person shall be deemed for the purpose of this defi- 
nition to be held by that person; 

(7) “deficiency of profits” means — 

(i) where profits have been made in any chargeable accounting period 

the amount by which such profits fall short of the abatem^t iS 
respect of that period; 

(U) where a loss has made in any chargeable accounting period, 
XoT the abatement In respect rfthS 

n the position of a director by 

whatever name called and also includes any person who ^ 

® '"the bS^:°lnd ® management of 

(U) is remunerated out of ttio funds of the business, and 

® beneficial ovraw of not less than twenty per cent of tho 
ordinary share capital of the comp an y- 
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■[(8A) “director's remuneration” includes all remuneration payable by a 
company to a director thereof in respect of any services rendered to or 
employment with the company in ary capacity whatever;] 

ta] This clause was inserted by the Income-tax and Business Profits Tax (Amend- 
ment) Ach 1948 (48 of 1948), S. 13 (w.r.e.f. 12-4-1947). 

(9) “dividend" has the same meaning as in Section 2 of the Indian Income- 

tax Act, 1922*; 

[a] Now Income-tax Act, 1961. 

(10) “firm”, “partner" and “partnership” have the same meanings, respec- 
tively, as in the Indian Partnership Act, 1932. 

(11) “fixed rate” in relating to dividends on share capital, other than ordi- 
nary share capital, includes a rate fiuctuating in accordance with the 
maximum rate of income-tax; 

(12) “loss” means a loss computed in the same manner as for the purposes 
of this Act, profits are to be computed. 

n(i2A) » ■» o •]. 

fa] Definition of “merged States” inserted by Act 67 of 1949 was omitted by 

by A.L.O., 1950. 

(13) “ordinary share capital", in relation to a company, means all the issued 
share capital (by whatever name called) of the company, other than 
capital the holders whereof have a right to a divndend at a fixed rate 
but have no other right to share in the profits of the company; 

(14) “person” includes a Hindu undivided family; 

(15) “prescribed” means prescribed by rules made under this Act; 

(16) “profits” means profits as determined in accordance with Schedule I; 

(17) “taxable profits” means the amount by which the profits dunn^ a 
chargeable accountmg period exceed the abatement in respect of '’that 
period; 

•l(17A) “taxable territories” shall have the meaning assigned to tha^ expres- 
sion by clause (14A) of Section 2 of the Indian Income-tax Act, 1922.] 

[a] Inserted by A.L.O., 1950. 

(18) "working partner" of a firm means a partner thereof who is required 
by the terms of the contract of partnership to devote substantially the 
whole of his time to the business of the firm. 


8. Tax Authorities.— (1) Every Commissioner of Income-tax, Appellate Assistant 

Commissioner of Income-tax, Inspecting Assistant Commissioner of Income-tax and 

Income-tax Officer shall have the like powers under this Act and in relation to 

the same area and cases as he exercises under the Indian Income-tax Act, 19^2 

(2) All officers and persons employed in the execution of this Act shSl 

observe and follow the orders, instructions and directions of the Central Board af 
Revenue: 


Prided that no such orders, instructions or directions shall be given .o as 
to interfere with the discretion of the Appellate Assistant Commissioner of Income- 
tax m the exercise of his appellate functions. 

tax.— Subject to the provisions of this Act, there shaU, in res- 
a^uni 7 applies, be charged, levied and paid on the 

Ani- ^ ‘^‘'"■geable accounting perio| a tax (in 

ais Act referred to as "business profits tax ) -[wtiich shaU, in respect of any 


j S««tlon 4 — Note 1 

u IK taxation 

19 me business i.c., any business to which 

on carries 

wHSmI Ih 4 business to all ef 

which the Act applies all the business 


carried on by Ihe .^ame person shall be 
treated as one business for the purpose of 

'”5 (1178): (I960) 

o oLK 727. 

(2) The business profits tax is on the 
percentaRe allowed under the relevant 
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chargeable accounting period ending on or before the 31st day of March 1947, be 
equal to sixteen anrl two-tliirds per cent of the taxable profits, and in resi^ect of 
any chargeable accounting period beginning after that date, be equal to such per- 
centage of the taxable profits as may be fixed by the annual Finance Act;] 
Provided that — 

(a) any profits which are, under the provisions of sub-section (3) of Sec- 

tion 4 of the Indian Income-tax Act, 1922, exempt from income-tax, 

(b) all profits from any business of life insurance, 

(c) any sum paid to a business by or through the Central Government by 

way of bonus or subsidy, — 

shall be totally exempt from business profits tax under this Act: 

‘’[Provided further that where the profits include any profits from an indus- 
trial undertaking wdiich are exempt from income-tax under Section 15C of the 
Indian Income-tax Act, 1922, the business profits tax otherwise payable on the 
whole of the taxable profits shall be reduced by an amount which bears to that 
business profits tax the same proportion as the amount of such inclusion bears to 
the whole profits.] 

[aj Substituted for the words “which shall he equal to sixteen and two-thirds 
per cent of the taxable profits” by the Finance Act 1948 (20 of 1948), Sec- 
tion 10 (3) (30-3-1948). 

[bj Inserted by the Taxation Laws (Extension to Merged States and Amendment) 
Act. 1949 (67 of 1949), Sec 27. 


5. Application of Act. — This Act shall apply to every business of which any 
part of the profits made during the chargeable accounting period is chargeable to 
income-tax by virtue of the provisions of sub-clause (i) or sub-clause (ii) of 

clause (h) of sub-section (1) of Section 4 of the Indian Income-tax Act, 1922, or 
of clause (c) of that sub-section: 


Scclion 4 — Nolc I (contd.) 

Finance Act corresponding to the charge- 
able accounting period on taxable profits 
less the abatement computed in accordance 
with Schedule II of the Act. (1904) 5 Gu; 
LR 837 (838) (DB). 

(3) Agreement between Central Board 
of Revenue and Association in 1945 that 
profits of the association should not be 
assessed to Income-tax, Super tax and Ex- 
cess Profits Tax — Held, neither the agree- 
ment nor the provisions of the Income-tax 
Act operated to exempt the profits of the 
Association from assessment under the Act. 
AIR 1900 SC 1320 (1322): (1960) 39 ITR 
723. 

(4) Income from house properties, ac- 
<iuircd by the assesscc in the course of 
money lending business, cannot be brought 
under levy to business profits tax under 
Section 4, because, even though the pro- 
perty has been treated by the asscssee as 
a stock-in-trade, and (he income from the 
bouses accrued to him in the course of 
his business activities, It can be computed 
to income-tax only under Section 9 and 
not Section 10 of the Income-tax Act. AIR 
1901 Mad 72 (74): (1060) 39 ITR 327 (DD). 

(5) The use of the word ^bonus' or 'sub^ 
sidy* in Section 4 Proviso (c) connotes that 
the payment is in the nature of a gift. As 
the payments made by the Government to 
an association incorporated under the (ien- 
Iral (Ordinance 82 of 1045 t# assist It to 


carrying on ils trade or business in cotton 
piece goods in the Province of Bengal for 
the services it was rendering to Govern- 
ment could not be regarded as payments 
by the Government to itself or as pay- 
ments in the nature of a gift they were 
not exempt under Section 4 Proviso (c). 
AIR 1960 SC 1320 (1323): (1960) 39 ITR 
723. 

Section 5 — Note t 

(1) Whereas for the excess profits tax 
refits earned in an Indian State cannot 
e token into consideration at all, such 

profits can be taken into account if brought 
into taxable territories for assessing busi- 
ness profits tax. As regards losses they 
can be taken into account in assessing the 
income from business whether they oc- 
curred in a State or in what was British 
India. AIR 1957 Punj 259 (261): ILR 
(1957) Punj 1137 (DB). 

(2) The third proviso, to Section 6 does 
not exclude from the purview of the Act 
the business carried on by an asscssee In 
any part of India to which the Act does 
no! extend but exempts only the income, 
profits or gains of that business unless they 
are received in or brought into the taxable 
territories. The business is still one to 
which the Act applies under the substan- 
tive port of Section 6. Hence Ihc losses 
of such business can bo set off against the 
profits of the business in the taxable terri- 
tories. AIR 1960 SC 1176 (1181): (1960) 
8 SCR 727. 
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Provided that this Act shall not apply to any business the whole of the pro- 
fits of which accrue or arise wthout ‘[the taxable territories] where such business 
is carried on by or on behalf of a person who is resident but not ordinarily resi- 
dent in ‘[the taxable territories], unless the business is controlled in India: 

‘[Provided further that where the profits of a part only of a business carried 
on by a person who is not resident in ‘[the taxable territories] or uot ordinarily 
so resident accrue or arise iu ‘[the taxable territories] or are deemed under the 
Indian Income-tax Act, 1922, so to accrue or arise, then, except where the busi- 
ness being the business of a person who is resident, but not ordinarily resident, 
in “[the taxable territories] is controlled in India, this Act shall apply only to 
part of the business, and such part shall for all the purposes of this Act be deemed 

to be a separate business.] 

Provided further that this Act shall not apply to any income, profits or gains 
of business accruing or arising within “[any part of India to which this Act does 
not extend] unless such income, profits or gains are received or deemed under the 
provisions of the aforesaid Act to be received in or are brought into ‘[the taxable 
territories] in any chargeable accounting period, or are assessable under Section 42 
of that Act. 

[a] Substituted for “British India” by A.L.O., 1950. 

[bj Inserted by the Income-tax and Business Profits Tax (Amendment) Act, 

1947 (44 of 1947), S, 3 (w.r.e.f. 12-4-1947). 

fc] Substituted for “a Part B State” by 3 A.L.O., 1956. 

fi. Relief on occurrence of deficiency of profits. — Where a deficiency of pro- 
fits occurs in any chargeable accounting period m any business, the taxable pro- 
fits of the business shall be deemed to be reduced and relief shall be granted in 
accordance with the following provisions: — 

(a) the aggregate amount of the taxable profits for the previous chargeable 

accounting periods shall be deemed lo be reduced by the amount of 
the deficiency of profits and the amount of business profits tax payable 
in respect thereof shall be deemed to be reduced accordingly and the 
relief necessary to give effect to the reduction shall be given by repay- 
ment or otherwise; 

(b) where the amount of the deficiency of profits exceeds the aggregate 

amount of the taxable profits for the previous chargeable accounting 
periods or where there is no previous chargeable accounting period, 
the balance of the deficiency of profits or the whole of the deficiency, 
as the case may be, shall be applied in reducing any taxable profits 
for the next subsequent chargeable accounting period, and if and so 
far as it exceeds the amount of those profits, any taxable profits for 
the next subsequent chargeable accounting period and so on. 


7. Change in persons carrying on business. — As from the date of any change 

in the persons carrying on a business, the business shall be deemed for all the 

purposes of this Act to have been discontinued and a new business to have been 
commenced: 


Section 8 — Note 1 

(1) When the asscssee makes profits in 
the business in any part of India to which 
the Act does not extend but sustains loss 
in the business in the taxable territories 
the Act will not apply to such profits un- 
less they are brought into the taxable 
territories and if they are so brought Sec- 
tion 6 will apply with regard to relief on 
the ground of deficiency of profits. AIR 
1960 SC 1175 11182): (1960) 3 SCR 727. 

(2) Per S. K. Das and Kapur, JJ.— Sec* 


tions 11 and 14 of the Act have to be read 
together. Income escapes assessment when 
the process of assessment has not been 
initiated as also in a case where it has re- 
sulted in no assessment after completion 
of the process of as.se.ssnient. Hence even 
in the former case the Income-tax officer 
has no jurisdiction to us.scss an asscssee by 
issuing a notice under Section 11 more 
than four years after such accounting 
period. AIR 1960 SC 1232 (1235): (19601 
3 SCR 9». 
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(2) Where — 

^a3Terttori«f “v. « resident in ‘[the 

'’nrir"L*!'l® '”■ “y ‘=»‘“geable accounting period of the 

•[the taabirtem-t “FJJy resident or carrying on business within 

srSstSs »■ “"=S 

thp nr.^* f k ^ Within the relative chargeable acccuntiug period or periods of 

^uTftetTsir;'^ 

(4) For the purposes of this section a company shall be deemp/l f« k- „ 
ffldiary of another company if and so long as noteless than foSS^s of its 
nary share capital is beneficially owned by that other compan^ ^recd J 

thronak^®^ another company or other companies, or parUy d^ectly and partly 
through another company or other companies. ^ ^ ^ 

. business profits tax payable by virtue of this secHon bv tko T^«•« • i 

shall, for the purposes of SecHon 10, be located by thrinc"mZE ®oK'’te 
the respective companies concerned in such proportion as in hi, opinion ^nst 
Provided that the principal shall have the same rlrrkfc «« i . ^ 

order of allocation made under this sub-section as it has under this^St fk° 

amount of its business profits tax assessment. 

[aj Substituted for “British India'' by A.L.O., 1950. 

9. Aggregation of profits in certain cases Wbflr* an 4 j* i 

Hmdu undivided family] is endtled to profits arisine from ‘t" » 

of which at least one is carried on by. a firm in wLh he ™rorit?r *• 

terj ■'« ■" - 

u» Wf a,rZS"3”^ 


[s 10— S 11 N 1] 9 


fllie] Boaness Profits Tax Act, 1947 


individual ^[or Hindu undivided family] in the profits or losses of all of such busi- 
nesses and treat the sum of such aggregation as the profits of a business carried on 
by such individual “[or Hindu undivided family] and assess him ''[or it] accord- 
ingly: 

Provided that if the accounting periods of such businesses are not contermi- 
nous, the Income-tax Officer shall determine in respect of such individual "[or 
Hindu undivided family] his "[or its] chargeable accounting period and shall make 
such divisions, apportionment and aggregation of the shares of such individi.a! 
“[or Hindu undivided family] in tire profits or losses of the several businesses as 
may be necessary to determine for such chargeable accounting period the total pro- 
fits and gains of such individual “[or Hindu undivided family] therefrom: 

Provided further that tor the purposes of this section, a company, which is 
neither one in which the public are substantially interested, as defined in the 
Explanation to sub-section (1) of Section 23A of the Indian Income-tax Act, 1922, 
nor a subsidiary company as defined in sub-secticn (4) of Section 8 of tliis Act, 
shall be deemed to be a firm in which the person having an interest in the com- 
pany are partners, or in the case of a sole-share-holder, a business carried ou by 
that sole-share-holder, and the profits of such company shall be computed accord- 
ingly : 

Provided further that any profits or losses so aggregated for assessment upon 
an individual •[or a Hindu undivided family] shall be excluded from the profits 
or losses of the respective businesses for the purposes of this Act; and no assess- 
ment under this Act shall be made in respect of any such business save in the 
names of the other partners therein '[and such individual or Hindu undivided 
family shall not be treated as a working partner in relation to such business for 
the purposes of sub-clause (b) of clause (1) of Section 2.] 

[a] Inserted by the Income-tax and Business Profits Tax (Amendment) Act, 1948 

(48 of 1948), S. 14 (w.r.ei. 12-4-1947). 

[b] Inserted, ibid. 

[c] Inserted, ibid. 

[dj Inserted, ibid. 

[e] Inserted, ibid. 

[f] Added, ibid. 


10. Allowance of business profits tax in computing income for income-tax 
purposes. — The amount of the business profits tax payable by any person for any 
chargeable accounting period shall, in computing total income for the purposes of 
the relevant income-tax or super-tax assessment, be allowed as a deduction: 

Provided that where, under the provisions of this Act relating to deficiencies 
of profits relief is given by way of repayment from business profits tax chargeable 
for any chargeable accounting period previous to that in which the deficiency 
occurs, the amount of the deduction allowed shall not be altered, but the amount 
repayable shall be taken into account in computing the profits and gains of the 
business for the purposes of income-tax as if it were a profit of the business 
accruing in the previous year (as determined for that business for the purposes of 
the Indian Income-tax Act, 1922) in which the deficiency of profit occurs. 


11. Issue of notice for assessment. — (1) The Income-tax Officer may, for the 
purposes of this Act, require any person whom he believes to be engaged in any 


SeclIoD 11 — Note 1 

(1) The Act being a taxing statute, if the 
Court can reconcile Section 11 and Sec. 14 
and reconcile it in a manner which is 
beneficial to the subject, then it is its duly 
to do so. (’57) Aia 1957 Bom 1 (3): ILR 
(1957) Bom 91 (DB). 

(2) Inasmuch as Section II does not in- 
dicate any period of lime with regard to 
the issuing of a notice, it would be right 


for the Court to import into Section II the 
consideration which led the Legislature to 
fix a limitation of time for the purpose of 
issuing a notice under Section 14. There- 
fore a notice issued four years after the 
close of the chargeable accounting period, 
being t^yond the time mentioned in Sec- 
tion 14, is not a valid notice under Sec- 
tion 11. (’57) AIR 1957 Bom 1 (2, a); 

ILR (1957) Bom 91 (DB). 
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business to which this Act applies, or to have been so engaged during any charge- 
able accounting period, or to be otherwise liable to pay business profits tax, to 
furnish within such period, not being less than forty-five days from the date of the 
service of the notice, as may be specified in the notice, a return in the prescribed 
form and verified in the prescribed manner setting forth (along with such other 
particulars as may be provided for in the notice) with respect to any chargeable 
accounting period specified in the notice, the profits “[and taxable profits] of the 
business or the amount of deficiency, if any, available for relief under Section 6; 

Provided that the Income-tax Officer may, in his discretion, extend the date 
for the delivery of the return, 

(2) The Income-tax Officer may serve on any person, upon whom a notice 
has been served under sub-section (1), a notice requiring him on a date to be 
therein specified to produce, or cause to be produced, such accounts or documents 
as the Income-tax Officer may require, and may from time to time serve further 
notices in like manner requiring the production of such further accounts or docu- 
ments or other evidence as he may require. 

[a] Inserted by the Income-tax and Business Profits Tax (Amendment) Act 194'»^ 
(44 of 1947), S. 3 (wj.e.f. 12-4-1947). . . , y 

12. Assessments.— (1) The Income-tax Officer shall, by'^ an order in writing 
after considering such evidence, if any, as he has required under Section 11, assess 
to the best of his judgment the profits liable to business profits tax and the amount 
of business profits tax payable on the basis of such assessment, or if there is a defi- 
ciency of profits, the amount of that deficiency and the amount of business profits 
tax, if any repayable, and shall furnish a copy of such order to the person on whom 
the assessment has been made. 


(2) Business profits tax payable in respect of any chargeable accounting period 
shall be payable by the persons carrying on, or treated as carrying on, the busi- 
ness in that period. 

(3) Where two or more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly and, 
in the case of a partnership, may be made in the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment could, but for 
his death, have been made on any person either solely or jointly with any other 
person or persons, the assessment may bo made on his legd representative either 
solely or jointly with that other person or persons, as the case may be. 

13. Power to make provisional assessments. — (1) The Income-tax Officer, be- 
fore proceeding to make an assessment (in this section referred to as the regular 
assessment) under Section 12, may, at any time after the expiry of the period speci- 
fied in the notice issued under sub-section (1) of Section 11 as that within which 
the return therein referred to is to be furnished, and whether the return has or has 
not been furnished, proceed to make in summary maimer a provisional assessment 
of the taxable profits and the amount of business profits tax payable thereon. 

(2) Before making such provisional assessment, the Income-tax Officer shall 

give notice in the prescribed form to the person on whom assessment is to be made 

of his intention to do so, and shall with the notice forward a statement of the 

amount of the proposed assessment, and the said person shall be entitled to deli- 

VCT to the Income-tax Officer at any time within fourteen days of receipt of the 

said notice a statement of his objections, if any, to the amount of the uronosed 
assessment. 


(3) On o^ry of one month from the date of service of the noKce referred 
to in sub-section (2), or earlier, if the assessee agrees to the proposed assessment. 


Section 11 — Note 1 (conld.) 

(8) When the Income-tax OfTicer iMues 
a notice four yean after the close of the 


cbarKcuble uccouuliijR period he is not 
exercisiii« his slalulory authority in a 
reasouable muiiuer. (’67) AIR 1067 Bom 
1 (8); ILR (1067) fiom 01 (DB). 
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A Offiper mav after taking into account the objections, if any, made 

* de^ sub-section (2). make a provisional assessment, and shaU furnish a copy o 

the order of assessment to tlie assessee: 

Provided that assent to the amount of the assessment, or failure to make ob)ec 
aon K Sail iL notay prejudice the assessee in relation to the regular 

makina any such provisional assessment the Income-tax Officer shall 
make iuowal^ for any deficiencies of profits for the previous chargeable account- 
ing periods which are under the provisions of Section 6 X“^sess- 

taxable profits of the chargeable accounting period m respect of which the assess 

meat is being made: ^ 

Provided that, where such deficiencies of profits h^e not been determined 
under sub-section (1) of Section 12, the Income-tax Officer shall estimate the 

amount thereof to the best of his judgment, 

(5) There shall be no right of appeal against a provisional assessment made 
under this section and it shall, until a regular assessment is made in due course 
under Sec. 12, determine the amount of business profits tax due from the assessee. 

(6) If when a regular assessment is made in due course imder Section 12, 
the amount of business profits tax payable thereunder is found to exceed that 
determined as payable by the provisional assessment, it shall be reduced by the 
amount determined as payable by the provisional assessment. 

(71 If, when a regular assessment is made in due course under Section 12, 
the amount of business profits tax payable thereunder is found to be less 
than that determined as payable by the provisional assessment, any excess of tax 
paid as a result of the provisional assessment shall be refunded to tlie assessee, 
together with interest at two per cent per annum calculated from the date of pay- 
ment of such excess tax to the date of the order of refund, both days inclusive. 


14. Profits escaping assessment. — If, in consequence of definite information 
which has come into his possession, the Income-tax Officer discovers that profits of 
any chargeable accounting period chargeable to business profits tax have escaped 
assessment, or have been under-assessed, or have been tlie subject of excessive 
relief, he may at any time within four years of the end of the chargeable account- 
ing period in question serve on the person liable to such tax a notice containing 
all or any of the requirements which may be included in a notice under Section 11, 
and may proceed to assess or reassess the amount of such profits liable to business 
profits tax, and the provisions of this Act shall, so far as may be, apply as if the 
notice were a notice issued under that section. 


15. Penalties. — If the Income-tax Officer, the Appellate Assistant Commis- 
sioner of Income-tax or the Commissioner of Income-tax, in the course of any 
proceedings under this Act, is satisfied that any person has, without reasonable 
cause, failed to furnish the return required under sub-section (1) of Section II, or 
to produce or cause to be produced the accounts or documents or other evidence 
required by the Income-tax Officer under sub-section (2) of that section, or has 


Section 14 — Note 1 

(1) There must be some point of time 
when it could be said that income of ao 
assessee has escaped assessment, and what* 
eier the inner limit of time may be 
there can be no doubt that the outer limit 
•f lime as suggested by Ibe Legisla- 
ture in Section 14 must be four years. 
(’57) AIR ig07 Bom 1 (2, 3)i ILR (19&7} 
Bom 91 (DB). 

(2) The Business Profits Tax Act being 
a taxing statute, if the Court can recoup 
die, Section 11 and S. 14 and reconcile it 
Id a manner which is beneficial to the sub« 
led. Iben it is iu duly to do so. CbT) 


AIR t0!>7 Bom 1 (2, 3): ILR (1907) Bom 
91 (DB). 

(3) Any advantage of relief which was 
available to the assessee under Sectiou 11 
as to allowable deductions, deflciency, etc., 
would be equally available, if the iiotico 
is issued under Section 14. AIR 1960 SC 
1232 (1235, 1236): (1960) 3 SCR 988. 

[See also AIR 1968 SC 505 (572)i (1968) 
1 SCR (Kll. (Expression “escaped assess- 
ment’* in Section 11-A, C. P. and Berar 
Sales Tax Ad includes that of turnover 
wliich has not been assessed at all because 
for oue reason or other no assessment pro* 
ccediogs were iniliatedO 
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concealed partic-jlars of the profits of the business, or has “deliberately furnished 
inaccurate particulars of such profits, he may direct that such person shall pay by 

way of penalty, in addition to the amount of any business profits tax payable a 
sum not exceeding — 

(a) where the person has failed to furnish the return required under sub- 

section (1) of Section 11, the amount of the business profits tax pay- 
able; 

(b) in any other case, the amount of business profits tax which would have 
been avoided if the return made had been accepted as correct: 

Provided that the Income-tax OfiGcer shall not impose any penalty under this 

section without the previous approval of the Inspecting Assistant Commissioner of 
Income-tax. 


lt>. Appeals to Appellate Assistant Commissioner of Income-tax. (1) Any 

person objecting to the amount of business profits tax for which he is liable as 
^sessed by the Income-tax Officer or denying his liability to be assessed under 
this Act, or objecting to any penalty imposed by the Income-tax Officer, or to the 
amount of any deficiency of profits as assessed by the Income-tax Officer, or to the 
amount allowed by the Income-tax Officer by way of relief under any provision of 

refusal by the Income-tax Officer to grant rehef, may appeal to 
the Appellate Assistant Commissioner of Income-tax. 


(2) An appeal shall orffinarily be presented within forty-five days of receipt of 
the notice of demand relating to the assessment or penalty objected to, or in the 
case of an appeal against the assessment of a deficiency of profits, within thirty 
days of the receipt of the copy of the order determining the deficiency, or in the 
case of an appeal against the amount of a rehef granted or a refusal to grant relief, 
within forty-five days of the receipt of the intimation of the order granting or 
refusing to grant the rehef, but the Appellate Assistant Commissioner of Income- 
t^ may admit an appeal after the expiration of that period if he is satisfied that 
the appellant had sufficient cause for not presenting it within that period. 

(3) Ad appeal shall be in the prescribed form and shall be verified in the 
prescribed manner. 


(4) The Appellate Assistant Commissioner of Income-tax shall hear and 
determine the appeal and, subject to the provisions of this Act, shall pass such 

orders as he thinks fit, and such orders may include an order enhancing the assess- 
ment or a penalty : 

Prodded that an order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of 
showmg cause against such enhancement. 

The procedure to be adopted in the hearing and determination of appeals 

shall be m accordance with the rules made by the Central Board of Revenue in 
relation to income-tax. 


17. Appeal to AppeUato Tribuiial.~Any Income-tax Officer or any person in 
r^pect of whose business an order under Section 12 has been passed and who 
obj^ts to an order passed by an Appellate Assistant Commissioner of Income-tax 
^der Section 15 or Section 10 may, within the prescribed time and in the pres- 
enbed manner, appeal against such order to the Appellate Tribunal constituted 


Section 17 — Note 1 
(1) When Ihe order Is made against the 
Incorae-Ux OfTir.er the Income-tax Officer 
himself is the oppcllunl and hence for the 
purposes of filing an appeal under Sec. 17 
read wllh the Uu^l^e8s Profits Tax Rules, 
the period of limitation is to be computed 
from the date the order of the Appellate 
Assistant Commissioner Is communicated to 
the Income-tax Officer fliioa the appeal 


and no! to the Commissioner of Income- 
tax. (’55) AIR 1956 Bom 404 (406, 400): 
ILR (1955) Bom 597 (DB). 

(2) The powers conferred by Section 17 
are only with regord to disposing of ap- 
peals. The Appeiluto Tribunol has no 
power to condone delay in the caso of an 
appeal which was barred by limitation, 
m) AIR 1956 Bom 404 (400): ILR (1966) 
Bom 597 (DD). 
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under the Indian Income-tax Act, 1922, and that Tribunal shall have all such 
powers in disposing of the appeal as it has in respect of appeals preferred to it 
under the said Act. 


18. Rectification of mistakes. — The Commissioner of Income-tax may, at any 
time within four years from the date of any order passed by any Appellate Assis- 
tant Commissioner of Income-tax or Income-tax Officer under this Act, rectify any 
mistake in any evidence recorded during assessment or appellate proceedings, or 
any mistake apparent from the record and shall within the like period rectify any 
mistake apparent from the record which has been brought to his notice by a 
person to whose business this Act applies : 

Provided that no such rectification shall be made having the effect of enhanc- 
ing the liability of any person unless that person has been given a reasonable 
opportunity of being heard. 


*[18A. Agreement for avoidance of double taxation in India and Pakistan. — 
The Central Government may enter into an agreement with Pakistau for the 
avoidance of double taxation of profits under this Act and under tlie corresponding 
law in force in Pakistan, and may, by notification in the official Gazette, make 
such provisions as may be necessary for implementing the agreement.] 

[a] This section was added by the India (Adaptation of Income-tax, Profits Tax 
and Revenue Recovery Acts) Order, 1941 [w. e. f. 15-8-1947J. 


10. Application of provisions of Act XI of 1922. — The sections of the Indian 
Income-tax Act, 1922, as applied to excess profits tax by virtue of ‘[Sections 21 
and 21A] of the Excess Profits Tax Act, 1940, shall, in so far as they are not 
repugnant to the provisions of this Act, ‘[and with such modifications, if any, as 
may be prescribed,] apply to business profits tax as they apply to excess profits 
tax. 

la] Substihited for Section 21' by the India (Adaptation of Income-tax, Profits 
Tax and Revenue Recovery Acts) Order. 1941 (w. e. f. 15-8-1947]. 
fb] Inserted by the Income-tax and Business Profits Tax (Amendment) Act 1947 
(44 of 1947), S. 3 [w. r. o. f. 12-4-1947], 


20. Income-tax papers to be available for the purposes of this Act.— (1) Not- 
withstaading anything contained in the Indian Income-tax Act, 1922, all informa- 
^n contained in any sUtement or return made or furnished under the provisions 
rt that Act or obtained or collected for the purposes of that Act may be used for 
the purposes ef this Act 

(2) All information contained is any statement or return made or furnished 
^er the provisions of this Act or obtained or collected for the purposes of this 
Act may be used for the purposes of the Indian Income-tax Act, 1922. 


31. Failure to deliver returns or statements.— If any person fails, without 

reawnable cause or excuse, to furnish in due time any return or statement or to 

pro<^ce. or cause to be produced, any accounts or documents required to be pro- 

Section 11. he shall be punishable with fine which may extend to 

five himdred rupees and with a further fine which may extend to fifty rupees for 
every day during which the defeult continues w mcy rupees tor 


Hon ^ ^ required under Seo- 

Vr Ss “d wWoh he either knows er beUeves to be 

beheve to be true, he shall be oumshaKlA urifK 



/M iiTv 1® — Note 1 

««hV “ regards the 

Off^rnor Income-tax 

S Assistant Commissioner or 

of the Tribunal and it was not indicated 


even in the statement of the case or dtd 
not form part of the ou^stion, referred lb 
the High Court and, moreover, the ques- 
tion involved an invesliaation ef facts such 
pomt could not be allowed to be raised 

*>*f®re the High Court. 
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ment which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

23. Institution of proceedings and composition of offences. — (1) A person 
shall not be proceeded against for an offence under Section 21 or Section 22 except 
at the instance of the Inspecting Assistant Commissiouei of Income-tax. 

(2) No prosecution for an offence punishable under Section 21 or Section 22 
or under the Indian Penal Code shall be instituted in respect of the same facts 
as those in respect of which a penalty has been imposed under this Act. 

(3) The Inspecting Assistant Commissioner of Incomo-tax may, either before 
or after the institution of proceedings, compound any offence punishable under 
Section 21 or Section 22. 

*[23A. Power to make exemption, etc., in relation to merged territories. — If 
the Central Government considers it necessary or expedient so to do, for avoiding 
any hardship or anomaly, or removing any difficulty, that may arise as a result of 
the extension of this Act to the **[merged territories], the Central Government may, 
by general or special order,® make an exemption, reduction in rate or other modi 
fication in respect of business profits tax in favour of any class of profits, or in 
regard to the whole or any part of the profits of any person or class of persons.] 

[a] Inserted by the Taxation Laws (Extension to Merged States and Amendment) 

Act, 1949 (67 of 1949), S. 28. 

[b] Substituted for “Merged States” by A. L. O., 1950. 

[c] See Merged States (Taxation Concessions) Order, 1949, published in Gaz. 

Ind., Extra., of 3-12-1949, page 2623 and subsequent amendments tberete. 

24. Power to make rules.— (1) The Central Board of Revenue may, subject to 
the control of the Central Government, make rules* for carrying out the puri)oses 
of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may — 

(a) prescribe the procedure to be followed on appeals, applications for 
rectification of mistakes, and applications for refunds; 

(b) provide for any matter which by, or under, this Act is to be prescribed. 

(3) The power to make rules conferred by this section shall be exercised in 
like manner as the power to make rules under Section 59 of the Indian Income- 
tax Act, 1922. 

[a] For the Business Profits Tax Rules, 1947, see Gaz. Ind., 1947, Ft. I, p. 1439 

and ibid, 1948, Ft. 1, page 82. 

SCHEDULE I 
[See Section 2 (16).] 

Rules for the computation of profits for purposes of Business Profits Tax, 

1. The profits of a business during any chargeable accounting period shall 
be separately computed, and shall, subject to the provisions of this Schedule, be 
computed in accordance with the provisions of Section 10 of the Indian Income- 
tax Act, 1922 : 

Provided that any sums other than any interest paid by a firm to a partner of 
the firm excluded under the proviso to Clause (iii) of sub-section (2) or Clause (a) 
of sub-section (4) of that section from the allowances made in computing the pro- 
fits of the business for the purposes of income-tax shall, if paid, be included in 

Sch. I. Rule 1 — Note 1 tion 10 (2) (xv) of Ihe Income-tax Act, 

(1) Employees of company in jail dur- 1922 or under Husiness Profits Tax Act ex- 

ing trial of murder case — Salary and cepl for the periods they arc entitled to 

b<»nu8 for such period of jnll custody paid leave under their terms of service. AIR 

to them cannot be deducted under Sec- 1967 All 613 (514): (1907) 1 ITJ 937 (DB). 
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those aUowances when computing the prefits ol the tusiness for the purposes ef 
business profits tax : 

Provided further— . , 

(a) that any sums received or credited in a chargeable accounhng pen,^ 

which by virture of Rule 9 of Schedule I to the Excess Profits Tax 
Act, 1940, have been treated as business receipts for the purpose ot 

' assessment to excess profits tax, and 

(b) any expenditure or loss incurred in any chargeable accounting penod, 
allowance in respect of which has been made for excess profits tax 

purposes, 

shall be disregarded in computing the profits or losses of the chargeable accounting 
period : 

Provided further that where a chargeable accounting period is not an account- 
ing period, the profits or losses of the business during the accounticg penods 
wLuy or partly included within the chargeable accounting period shall be so 
computed as aforesaid, and such division and apportionment to specific periods ot 
those profits or losses and such aggregation of those profits and losses, or any appor- 
tioned part thereof, shaU be made as appears necessary to arrive at the probt during 
the chargeable accounUug period; and any such apporHooment shall bo made m 
proportion to the number of days in the respective periods. 


2. (1) The principle of adding the allowance for depreciation for any one 
period to the allowance for depredation for any subsequent period and deeuiing 
it to be part of the allowance for such subsequent period shall not be followed. 

(2) Nothing in this Act shall be construed as permitting the application, in 
computing profits for the purposes of business profits tax, of the provisions of sub- 
section (2) of Section 24 of the Indian Income-tax Act, 1922. 

3. Income received from investments or other property shall be included is 
the profits only as provided in this rule, that is to say, — 

(a) in the case of the business of a building society, or a banking business, 

insurance business or business c-onsistitig wholly or mainly in the deal- 
ing in or holding of investments or other property, the protits shall 
include all income received from investments or other property; or 

(b) in the case of a business part cf which consists in banking, insurance or 

dealing in investments or other property, not being a business to which 
Clause (a) applies, the profits shall include all income received from 
investments or other properly held for the purposes of that part of that 
business : 


Provided that— 

(i) income received directly or indirectly by way ef dividend or dis- 

tribution of profits from a body corporate carrying on business 
as defined in this Act, and 

(ii) income to which the persons carrying on the business are not bene- 

ficially entitled, 

shall in no case be included. 


4. (1) In the case of a business carried on in any accounting period which 
constitutes or includes a chargeable accounting period, by a company, the direc- 
tors whereof have throughout that accounting period a controlliug interest therein, 
no deduction shall be made in respect of directors’ remuneration in computing th« 
profits for that accounting period. 

(2) Where, in the case of a business carried on by a company in any account- 
ing period which constitutes or includes a chargeable accounting period, the direc- 
tors of the company have during any part of that accounting period a controlling 
interest therein, and the case is not one to which sub-rule (1) applies, the profits 
of the accounUng period shall be computed as if the directors of the company had 
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no controlling interest therein, and to the part thereof appropriate to the charge- 
able accounting period ascertained in accordance with the third proviso to Rule 1 
shall be added the directors' remuneration for that part of the chargeable account- 
ing period during which the directors of the company had a controlling interest 
therein, 

(3) Id this rule the expression “directors' remuneration" does not include 

(a) the remuneration of any director who is required to devote substantially 

the whole of his time to the service of the company in a managerial 
or technical capacity and is not the beneficial owner of, or able, either 
directly or through the medium of other companies or by any other 
indirect means, to control more than five per cent, of the ordinary 
share capital of the company, or 

(b) the remuneration of any managing agent where such remuneration is 
included in the profits of the managing agent's business for the pur- 
poses of the business profits tax. 

5*. (1) ^ computing the profits of any chargeable accounting period no 
deduction shall be allowed in respect of expenses in excess of the amount which 
the Income-tax Officer considers reasonable and necessary, having regard to the 
requirements of the business, and, in the case of directors’ fees or other payments 
for services, to the actual services rendered by the person concerned : 

Provided that no disallowance under this rule shall be made by the Income- 

Officer unless he had obtained the prior authority of the Inspecting Assistant 
Commissioner of Income-tax. 

(2) Any person who is dissatisfied with the decision of the Income-tax Officer 

u^nder this rule may appeal in the prescribed time and manner to the Appellate 
Tribunal referred to in Section 17. t'i' o 


SCHEDULE n 
[See Section 2 (1).] 

Rules for computing the capital of a company for purposes of Business 

Profits Tax. 

1. For the purposes of ascertaining the abatement under this Act in resoect 
of any chargeable accountog period, the capital of a company shall be computed 
m accordance with the following rules, ^ 

« Vi company is one to which R. 3 of Schedule I applies its 

wpital sM be the sum of the amounts of its paid-up share capital and of its 
r eserve s i n so far as they have not been allowed in computing the profits of the 

Schedule R, Rule 2 — Note 1 

(1) Term 'reserve* is not defined in the 
Act and shoidd be given the ordinary 
Qatural meanloi; aa UDdentood in common 
parlance. The reserve may be a general 
reserve or a specific reserve but there 
must be a clear indication to ahow that it 
WM a reserve either of the one or the 

bind. (’63) AIR 1953 SC 601 (602): 

1054 SCR 203 • AIR 1968 Mad 826 (330). 

(2) The word ‘reserve’ or *reserves* hu 
a technical tense in the Companies Act 
The word cannot be given a wider mean- 
ing in thU Act than the one ffiv en under 
Regulation 9 of Table A or S. 131-A of the 


^ air 1953 SC 501 
(602); 1964 SCR 203. (AIR 1951 Bom 420, 
Revered.) • (’66) AIR 1966 Cal 289 (290) 


(8) Profits lying unutilized and not 
•Pcc ally set apart for any purpose on the 
cniclal date would not constitute reserves 


InS! * Ir®®’ “0 (661. M2{ 

(DB). (Computation of capital — bnap. 
propi^ted balance of previous year simp- 
ly c^cd forward without allocation for 
•pwjflc purpose — Not a reserve.) 

(4) In dealing with the question, when 
was an effective and valid allocation made 
of the suma with reference to which abate- 
ment was cl^ed under Section 2 (1), 
what has to be examined is whether mj 

requisite authority 
indicted on or before the crucial date 
the manner of disposal or the destination 

company which con- 
82^ air 1968 Mad 

(DB). (Held In view of Articles of the 
cempany that Directors only and not share* 
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company for die purposes of the Indian Income-tax Act, 1922, diminished by the 
cost to it of its investments or other property the income from wliich is not includ- 
able in the profits, so far as that cost exceeds any debt for money borrowed by 

it.] 

**1(2)] In all other cases, the capital shall be the sum ascertained in accordance 
with the said sub-rule, diminished by the cost to the company of its investments 
so far as that cost exceeds any debt for money borrowed by it. 


‘[Explanation. — A reserve or paid-up share capital broui?ht into existence by 
creating or increasing (by revaluation or otherwise) any book asset is not capital 
for the purposes of ascertaining the abatement under this Act in respect of any 
chargeable accounting period.] 

[a] Substituted for former sub-rules (1) and (2) by the Income-tax and Business 
Profits Tax (Amendment; Act, 1948 (48 of 1948), S. 15 (w. r. e. f. 12-4- 
1947). 

b] Sub-rule (3) was renumbered as sub-rule (2), ibid. 

c] Added by the Taxation Laws (Extension to Merged States and Amendment) 

Act, 1949 (67 of 1949), S. 29 (w. r. e, f. 12-4-1947). 


Schedule 11, Rule 2 — Noie 1 (could.) 

holders possessed the requisite authority 
to order allocution to reserve fund.) * (’55) 
AIR 1955 Cal 289 (290) (DU) ♦ AIR 1960 
Mad 137 (UO): (I960) 2 Mad LJ 1 (DB). 

(r») Unless directors apply Iheir mind to 
the question and unless they make appro- 
priation of balance to paYment of divi- 
dends or to building up ^ese^ve^ it is dilTi- 
cult to say that any portion of the amount 
ol balance in profits and loss account 
could be treated as reserve or reserves for 
purpose of computing the amount of capi 
lal under Ruie 2. (’54) AIR 1954 Pat 139 
(MU (DB). 

(6) What Rule 2 (1) requires is that Ihe 
reserve should be factually in existence on 
fir.^l day of relevant chargeable account- 
ing period. No retrospective effect ran be 
given to the factual allocolion. (’58) AIR 
1958 Mad 326 (329): ILR (1957) Mad 1163 
(DB). (AIR 1957 Bom 26, Dissented from.) 

(7) Function of Directors under the 
Companies Act is to make a recommenda- 
tion as to how the profits should be dis- 
tributed or allocated and it is the right 
of the shareholders ultimately to decide at 
a general meeting. When Ihe shareholders 
accept and adopt Ihe recommendations of 
the Directors in Ihe form of a resolutioo 
that certain amounts should constitute re- 
serve as on an earlier accounting period, 
the resolution obviously has a retrospec- 
Uve effect. (’57) AIR 1957 Bom 26 (27) i 
ILR (1957) Bum S8 (DB). (Mere fact thal 
shareholders passed a resolution at a latei 
date could not affect the merits of the 
question.) 

(8) True nature and character of a sum 
disputed as reserve is to be determined 
with reference to the substance of the 
matter. A reseiwc as used in Rule 2 can 
only mean profit earned by a company 
and not distributed as dividend to share 
holders but kept back by directon 
for any purpose to which It may be pul to 

8 SCR 871 • AIR 1958 Cal 064 (667, 668 

IDB). 

IVoL 2] 3 A. M. 2 


(9) Even if llie passing bv general body 
of sharehuiders ol pronl and loas uccounls 
submilled by the direi lor* inigiit be taken 
as evidente of approprialion of various 
amounts lo various lioaas shown in pro) it 
and loss ac.ouni, Ihe qutsiion uauams 
whether inclusion of any ainounl under llie 
head, ’capiUl profit acrcuuf, aincunis lo 
authorisation ol a reserve fund. Where 
Ihe real position is that a portion of the 
profits of tile company was taken over lo 
Ihe capital profit account only to be avail- 
able lor a dclerrcd distribution of divi- 
dends to share holder, it only means lhat 
a portion of the profits were kept undis- 
tributed, and merely because they were in- 
cluded in a separate licad account, they 
were not taken out of what is called 
‘amorphous and undistributed profits.’ 
Such an amount would not be a reserve 
within meaning of Rule 2 (1). AIR 1960 
Mad 361 (362): {I960) 38 ITR 428 (DB). 

(10) The allocation of a specified sum 

pul of the profits of the company to be 
kept back for utilisatiou towards the pay- 
ment of tax is sufficient to make Ihe sum 
so set apart a reserve within the meaning 
of Rule 2 (1). (’58) AIR 1958 Mad 326 

(330): ILR (1957) Mad 1163 (DB). 

(11) Payments made for taxes, until the 
assessment is finalised must be show’n as 
advances and made from the common 
fund and such payments, arc not debitable 
to Ihe reserve. The assessee is entitled to 
select his own system of accounting and if 
he chooses to pay the taxes during any 
current year from out of unreserved and 
undemarcated funds and does not look to 
‘fi® reserve lund for llie payment of 
such taxes, in particular advance taxes, 
there is nothing either in Ihe provisions of 
Ihe Act or in Rule 2 lo juslifv the Income- 
tax Dcparinient lo treat such pavineut as 
having been made from the re>erve fund 
and lo proceed lo deduct such amoimi from 
out of the reserve fund for the pur- 
poses of the compulalioti of capital imder 
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*[(2A) Notwithstanding anything contained in Rule 2. where only a part of 
the profits o£ a company is chargeable under the provisions of the Act, its capital 
shall be the sum ascertained in accordance with the said rule diminished by an 
amount which bears to that sum the same proportion as the amount of its profits 
not so chargeable bears to its total profits.] 

[a] Added by the income-eax and Business Profits Tax (Amendment) Act 1947 
(44 of 1947), S. 3 (w. r. e. f. 12-7-1947). 

3. So much of the premium realized by a company from the issue of any 
of its shares as is retained in the business shall be regarded as forming part of 
its paid-up capital for the purposes of Rule 2. 


Schedule 2, Rule 2 — No|e 1 (contd.) 

Rule 2 (11 of Schedule II. (1964) 6 Guj 
LH 837 (844. 845, 846): (1965) 58 ITR 854 

(12) The creation and maintenance of 
the item known, as -undivided profits’ by 
a non-resident Bank incorporated in U. S. 
A. being a requirement of the Treasury 
Rules which are made under the Statute 
of that counliy it cannot be said that the 
amount of Undivided Profits in the Balance 
sheet was not allocated as a result of either 
a resolution of the Directors, accepted by 
the shareholders or on account of the re- 
quirements of the law. The amount 
designated as ‘Undivided Profits’ was a 
part of the reserves and had to be taken 
into account when computing the capital 
and roser\’es within Rule 2 (1) of Sche- 
dule II of the Act. AIR 1961 SC 812 (815): 
(1961) 3 SCR 371. (1957-3 ITR 836 (Bom), 
Reversed.) 

(13) Whatever was given as a refund of 
excess profits tax in the United Kingdom 
was available only for use for a limited 
purpose, as specified in Section 40 of the 
English Finance Act (2 of 1945) and the 
assessee was under a slalulorv liabililv to 
utilise this amount only for tliose purposes. 
When the amount refunded was shown in 
the balance sheet under a separate head 
of account as ‘excess profits tax post-war 
refund suspense account’ it meant that the 
ara<mnt was held in reserve, but in sus- 
pense, to be utilised for the statutory pur- 
Tw«.ses as directed by Section 40 of the 
English Finance Act of 1945. The very in- 
clusion of this amount under this head 
of nrcoun! would be proof of an am^ro- 
prialion lor a specified purpose. That 
amount was, a reserve within Rule 2. AIR 
I960 Mad 351 (353): (1960) 38 ITR 428 
(DB). 

(14) Non-resident asse.ssce Company tak- 
ing over as.scts of two Companies — In 
consideration of transfer of assets assessee 
Company oDotting shares to transferor 
C.ompanie.» — Excess of book value of us- 
sels transtetred over face value of 
shares issued shown us “Copilal paid hi 
Surplus” — “Capital paid in Surplus”, held 
represented “premium” within Rule 3 or 
in allernativc “reserve” wllhiD Rule 2 (1) 
— - “Earned Surplus” representing net pro- 
fits earned vear after vear, subject to cer- 
tain appropriations, held should bo treated 
as “reserve” wllbin Pule 2 (1). AIR 1900 


SC 1393 (1399. 1401. 1402): (1966) 2 SCR 
36?. 

(15) Payments under Section 18-A do no! 
satisfy that test and cannot therefore be 
treated as part of its reserve. Their true 
nature is that they are payments on ac- 
count, made under the compulsion of a 
statute, towards the discharge of an in- 
sl.'int liability for liquidating a charge, the 
precise measure of which is to be deter- 
mined at a later date. (’58) AIR 1958 Cal 
664 (667. 668) (DBi. 

Schedule 2, Rule 2-A — Note 1 

(1) Under Rule 2-A, if part of the pro- 
mts of a business in an Indian Slate are 
brought into the taxable territories, then 
a portion of the capital of the business in 
the Indian Stale proportionate to the pro- 
fits would have to be taken into considera- 
tion for the purpose of abatement. The 
Legislature under this rule has clearly con- 
templated a case of part of the profits 
under the third proviso to Section 6 com- 
ing into the taxable territories and becom- 
ing liable tc tax. and to that extent it has 
given the assessee the right of abatement. 
On a true construction of Rule 2-A it must 
follow that if a part of the profits is 
brought within the taxable territories, the 
abatement to which the assessee would be 
enlillcd would be only with regard to the 
capital proportionate to the profits; then 
if no profits are brought within the tax- 
able territories the asse.ssce would not be 
entitled to any abatement at all with re- 
gard to the capital utilised by him in the 
Iiidlun State business. (1956)' 30 ITR 849 
(857, 858) (DB) (Bom). 

(2) Assessee sustaining loss in business 
in part of India to which the Act does 
not extend — Computation of capital — 
No dilTicuHy arises by reason of Rule 2-A 
AIR 1900 SC 1175 (1182); {I960) 3 SCR 
727. 

Schedule 2, Rule 3 — Note 1 

(1) Non-resident a.ssessce company tak- 
ing over usseds of Iwo companies In 
consideration of transfer of assets assessee 
cempnijy allotting shtircs to transferor 
companies — Excess of book value of as- 
sets over face value of shares slmwn os 
“Capital paid in .surplus” — '‘Capital paid 
In surplus” hehl represented ‘‘premium” 
wilhin Rule 3. AIR 1900 SC 1393 (1397): 
(1900) 2 SCR 307. 

(2) There is nothing in any Act of 
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4. Any deposits with the Central Government under Section 10 of the Indian 
finance Act, 1942, or Section 2 of the Excess Profits Tax Ordinance. 1943, shall 
not be regarded as investment or other property for the purposes of this Sche- 
dule. 


[THE] CALCUTTA HIGH COURT (EXTENSION OF JURISDIC- 
TION) ACT, 1953 

(ACT XLI OF 1953) 

[The text of the Act printed here is as on 15-4-1969.] 
STATEMENT OF OBJECTS AND REASONS 


The Bill seeks lo extend the jurisdiction 
of the Calcutta High Court to Chander- 
nagore ^lnd the Andaman and Nicobar 
Islands. 

2 . In the case of Chandemagore, the 
Calcutta High Court has been the High 
Court for purposes of certain laws which 
were extended to the area after its de facto 
transfer to India by an order made by the 
Central Government under the Foreign 
Jurisdiction Act, 1947. Now that de jure 
transfer of the area to India has been 
effected, it is considered that the juri.sdic* 


tion of that High Court should extend to 
that area for all purposes by an Act of 
Parliament as contemplated in Art. 230 of 
the Constitution. 

3. In relation to the Andaman and Nico- 
bar Islands also, the Calcutta High Court 
is the High Court for the purposes of a 
limited number of laws including the 
Codes of Civil and Criminal Procedure. 
The Bill is designed to confer on the High 
Court jurisdiction for all purposes.*' 

— Gaz. Ind. Extra, 1953, Pt. U, S. 2, 

p. 308. 


COGNATE ACTS AND PROVISIONS 


(3) Pondicherry (Administration) Act, 49 
of 1962, S. 9 read with S. 2(d), 

(4) Delhi High Court Act, 26 of 1966. S. 17. 

(5) State of Ni-galand Act, 27 of 1962, S. 13. 

(6) Punjab Reorganisation Act, 31 of 1966. 

Ss 29, ,•^0. * 


(1) Goa Daman and Diu (Administration) 

Act, 1962 (I of 1962). Section 7 
read with S. 8 of the Goa, Daman 
and Diu J. C’s Court (Declaration as 
High Court) .Act. 16 of 1964. S. 8. 

(2) Dadra and Nagar Haveli Act, 35 of 1961, 

S. 11. 

[THE] CALCUTTA HIGH COURT (EXTENSION OF JURISDIC- 
TION) ACT, 1953 

(ACT 41 OF 1953)‘ 

[18th December, 1953.] 

An Act to extend the jurisdiction of the High Court at Calcutta to Chander- 
nagore and the Andaman and Nicobar Islands. 

Be it enacted by Parliament as follows 

[a] For Statement of Objects and Reasons, see Gaz. Ind., Extra 1953 Pt 11 
S. 2. page 808. ' . • 

1. Short title. — This Act may be called THE CALCUTTA HIGH COURT 
(EXTENSION OF JURISDICTION) ACT, 1953. 


2. Extension of jurisdiction of Calcutta High Court to Chandemagore and 
Andaman and Nicobar Islands.* — The jurisdiction of the High Court at Calcutta 
shall extend to Chandemagore and the Andaman and Nicobar Islands and shall 
as from the 2nd day of May, 1950, be deemed to have extended to Chandemagore] 
and the said High Court shall, for all purposes be deemed to be the High Court 
for Chandemagore and the Andaman and Nicobar Islands. 

[a] See S. 2 (7 A) of Civil P. C. (1908), as inserted by Act 2 of 1951, S. 4. 

3. Effect of certain orders. — ^Any order made 

(i) by Ae highest Court of appeal in relation to Chandemagore before the 

2nd day of May 1950, or in any proceeding pending before that Court 
on that day, or 


(ii) by the Chief Commissioner of the Andaman and Nicobar Islands before 

^e commencement of this Act in the discharge of his functions as the 
High Court for those Islands, 


^hcdule 2, Rule 3 — Note I (conid.) 

^*slature before 1956 to indicate 
that the word premium was restricted to a 
‘Cash transaction alone. Therefore shares 


issued for consideration other than cash 
could also be said to have been issued at 
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shall lor all purposes have etiect, not only as an order of that Court, or as the case 
may be, of the Chief Commissioner, but also as if it were an order made by the 
High Court at Calcutta. 

4. Power to make rules. — subject to the provisions of any law for the time 
being in fcjrce, the High Court at Calcutta may make rules to carry out tlie pur- 
poses of this Act and for tlie purpose of effectively exercising its jurisdiction in or 
in relation to Chandemagore and the Andaman and Nicobar Islands, 


[THE] CALCUTTA HIGH COURT (JURISDICTIONAL LIMITS) 

ACT, 1919 


(ACT XV OF 1919)* 

[17th September, 1919.] 

[The text of the Act printed here is as on 15-4-1969.] 

An Act to declare and prescribe the limits of the ordinary original civil juris- 
diction of the High Court of Judicature at Fort Wiliam in Bengal. 

WHEREAS Clause 11 of tlie Letters Patent for the High Court of Judicature 
at Fort Wilham in Bengal, dated the 2Sth December. 1865, provides that the said 
High Court shall have and exercise ordinary original civil jurisdiction witliin such 
local iimts as may from time to time be declared and prescribed by any law made 
by competent legislative authority for India; 

AND WHEREAS it is expedient so to declare and prescribe the local limits 
of the ordinar>' original civU jurisdiction of the said High Court; 

It is hereby enacted as follows : — 


[a] For Statement of Objects and Reasons, see Gaz. Ind„ 1919. Ft, V. page 74; 

see ibid, Pt. VI. pages 876 and 1101. 

1. Short title.— This Act may be called THE CALCUTTA HIGH COURT 
GURISDICTIONAL LIMITS) ACT. 1919. 


2. Limits of ordinary original civil jurisdiction. — The ordmar>' original 
civil lunsdiction of the High Court of Judicature at Fort William in Bengal shaU 
be exercised within the limits set out in the Schedule : 

Provided that nothing in this Act shall affect any suit or other legal proceed- 
mg pending m any Court at the date of the commencement of this Act, 


THE SCHEDULE 

(See Section 2) 


1. The limils within which the ordinary 
oriKinal civil jurisdiction of the High Court 
shul) be excrci.«.ed are as follows: — 

- — A line commencing on the 
Western side of the river Hoogly at a point 
^kcre the straight line joining reference 
pillar No. 1 (in a compound on the river 
side of the Ghusri Cotton Mill. Howrah) 
and reference pillar No. II (near the 
south-western end of Chitpur Toll Bridge) 
meets the western walcr-Une of the river 
Hoogly, and thence along the said line to 
the point where it meets the eastern water 
Jine of the river IIooRly near the south 
bunk of the opening of Circular Canal; 
thence along the water-line of the south 
bonk of Circular Canal passing under the 
Chilpur Toil Bridge, the Chitpur or Dagb- 
bozor Bridge to boundary pillar A on llie 
eastern side of the southern pile of Bar- 
rackpore Bridge. 

East. — A line commencing from the 
said boundary pillar A following the east- 
ern edge of the steps of the bridge to a 


point near the south-eastern corner of the 

immediate approach to the bridge marked 

by reference pillar III, which is on the 

boundary; thence by a straight line to 

boundary pillar B on the south-eastern 

of the junction of Cornwallis Street 

and Gallf Street (now marked with a Pub- 

lie Works Department slone); thence along 

the eastern side and the eastern side of 

the eastern pavement of Cornwallis Street 

in a series of regular links joining points 

marked by posts 1-3 to boundary pillar 

C at the north comer of the junction of 

Shambazar Street with Cornwallis Street: 

thence by a straight Jine to boundary pillar 

corner of the said 

““ approximately 

?.r fnn eastern side 

of Upper Circular Road marked bv posts 

4-9; hence eastward following the corner 

round to boundary pillar E on (he north 

u**® of the unnamed 

road (wh ch runs Into Jadu Noth MItra 

Lane) with Upper Circular Road; and 
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thence by a straight hne to boundary Pil- 
lar F at the solid south corner of the iunc 
tion of Jadu Nath Milra Lane wilh Upper 
Circular Road; thence ny posts 10-lH to 
b('undary pillar G on the solid south ror* 
ner ol the junction of lUladinci Koad 
with Upper Circular Road; thence nlcnc 
the solid south side of UUadinjii Rond in 
a Feries of continuous and approximately 
straight lines joining points marked h> 
posts 14-16 to boundary pillar H at the 
solid weslern corner of the junction of 
Ultadingi Road and Gaurihere Lane: thence 
bv the solid western side ot Gauribere 
Lane; marked by posts 17-21: thence by 
a straight line crossing the road diagonally 
to boundary pillar I on the >olid south- 
eastern corner of the junclion of Gauribere 
Lr.ne and Ultadingi Junction Lane: thence 
along the solid eastern side of Ultadingi 
Junction Lane marked by posts 22-24 to 
boundary pillar J on the solid eastern cor- 
ner of the juiiciion of Ultadingi Junction 
Lane with flalsibagan Road; thence by a 
straight line to post 25 at the solid western 
comer of the said junction; thence along 
the solid north side of Halsibagan Road 
marked by post 26 to boundary pillar K on 
the norlli side of Halsibagan Road direct- 
ly opposite the solid eastern side Upper 
Circular Road south of it; thence by a 
straight line to post 27 at the solid south 
corner ol the junclion of Halsibagan Road 
wilh Upper Circular Road; thence by the 
solid eastern side of Upper Circular Road 
marked by posts 28-34 to post 35; thence 
turning east to boundary pillar L on the 
north side of Maniktola Road; thence by 
a straight line to post 36 at the south 
corner of the junction of Maniktola Road 
wilh Upper Circular Road at the north-west- 
ern corner of the garden of Kali Fada 
Barik; thence along the eastern side of the 
lane on the eastern side of the raised plat- 
form road and marked by posts 37-49 to 
boundary pillar M at the solid north cor- 
ner of the junction of Gas Street and 
Upper Circular Hoad; thence by a straight 
line to boundai^ pillar N at the solid 
suuUi corner of the said junction; thence 
keeping again to the eastern side of the 
lane on the eastern side of the raised plat- 
form road along a line marked by posts 
50-61 excluding the recently made Ladies' 
Park to boundary pillar O near the north 
pillar of the north entrance to North Sta- 
tion, Sealdah; Ibcnce by a straight line to 
boundary pillar P at the south comer of 
that entrance; thence by the comparative- 
ly straight line from pillar to pillar con- 
necting boundary pillars P, Q, R, S, and T 
adjacent to the pillars forming the corners 
of the various approaches Sealdah Sta- 
tion; thcncc along the solid eastern side of 
Lower Circular Road marked by posts 62- 
64 to pillar 65; thence turning west to 
boundary pillar U at the north-western 
corner of the outpatients’ department of 
the Campbell Hospital; thence by a straight 

line marked by posts 66-68 to boundary 
Pillar V on the comer of the platform to 
the right of the north entrance to the Cal- 


cutta Corporation Central Stores; thence 
bv post 09 turning east to post 7U; thenre 
bv posts 71 70. boumlary pillars W and X 
at the solid corner.s ol the soulhern junc- 
tion of Police Hospital Road wilh I.ower 
Circular Road; Ihonce In posts 7 7 Su. to 
bouiidarv pillars Y and 7 . on the solid < or- 
nt rs of the inncli<in ol I’l maiJiikiir Lane 
with Lower Circular Road, tv (‘"sts M H6 
to bouiHlarv pillars At and Rl. at the 
solid comers ol tlio iun(lion of Nonaiuikur 
or Bijli Road and l-mvcr (Jrcular Ko.ul, 
posts 87. t'S. to boundary pillar (H. near 
the soulii western corner ol the C'lruiar 
Road burial ground: (hence Lv a straight 
line to boundary (hilar Ul, on the otlicr 
side ol the Iramwav lines; Iheme post 
earstward lo post 90; thcncc to boumlary 
pillars El, and Fl. at the solid corners of 
the junction of Karava Ba?ar Rr-ad and 

Lower Circular Road. posts 91, 92, lo 

boundary pillar Gl, opposite lo Theater 
Road, posts 93, 94, to boundary pillar III, 
a few icet south of the point directly op- 
posite the junclion of Auckland Place and 
Lower Road, following the curve of the 
road by posts 95 and 96 to reference pillar 
IV (which Is on the boundary) on the 
eastern side of the junction of Beck Bagau 
Lane with Lower Circular Road. 

South. — A line commencing from the 
said referem e pillar IV in a straight line to 
boundary oillar II. western corner of the 
junction ol Beck IL.gan Lane with Lower 
Circular Road; thence along the solid south 
side of Lower Circular Road lo boundary 
pillar Jl, and Kl, at the solid corners of 
the junction of Ballvganj Circular Road 
and Lower Circular Road; thence by the solid 
south «ide of Lower Circular Road marked 
by posts 07, 98, boundary pillars Ll. Ml. 
at the .solid corners of the iunclion of 
Lan-^downe Road wilh Lower Circular 
Road, post 99 southward to posts 100 west- 
ward to post 101, northward to post 102 and 
westward to post 103, boundary pillars M 
and Ol at the solid corners of the junc- 
tion of Woodburn Road wilh Lower Cir- 
cular Road, posts 104, 105 boundary pillars 
PI and Q1 at the solid corners of the junc- 
tion of Lee Road with Lower Circular 
Road; thence by the straight line links but 
broken boundary line formed by ousts 103- 
113, to boundary pillar Rl, on the south- 
eastern corner of the junction of Chow- 
ringhee with Lower Circular Road; thence 
by on ohluiue straight line lo houiularv pil- 
lar Si on the south-western corner of the 
said junction near a stone marked F. W. 
B. 26); thence by a line representing llie 
present limits of the hi^ldings on the south 
of Circular Road and marked by posts 114- 
lie boundary pillars Tl and Ul at the 
solid corners of the junction of Haris 
Chandra Mukharji Road and Lower Cir- 
cular Road, posts 117 121; thence to boun- 
dary pillar VI, near the north corner of 
the junction of Bhowanipore Road and 
Lower Circular Road; thence following the 
curve of the corner and the ea.sicrn side of 
Bhowanipore Road and the surplus lands 
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attached thereto by a series of straight line 
links joining points marked bv posts 122- 
124, boundary pillars Wl. and XI, at the 
junction of Sharabunath Pandit Street and 
Bhowanipore Road, posts 125-128 turning 
eastward to boundary pillar Yl on the 
north side of Sankaripara Road posts 129, 
130 to boundary pillars Z1 and A2 across 
the entrance of Ketrapati Road into Bho- 
wanipore Road, thence by posts 131, 132 
to boundary pillar B2 on the north-eastern 
.«^ide of Alipore Bridge; thence along a 
straight line joining the said boundary 
pillar B2 with subsidary reference pillar 
VII on the south-eastern side of the said 
bridge to a point where that straight line 
meets the water-Bne of Tolly’s Nala; 
thence along the water-line of Tolly’s Nala 
to the north-eastern corner of the District 
Magistrates compound. near which is 
boundary pillar C2; thence along the 
irregular northern boundary of the Magis- 
trate's compound marked by posts 133-141 
to boundary pillar D2 at the south cornel 
of Ihe entrance to the Civil Surgeon’s house 
from Thackeray Road; thence southward 
along the western boundary of the Magis- 
trate’s compound by posts 142-145 and 
along the southern boundary of that com- 
p«)ijnd marked by posts 147, 148 to boun- 
dary pillar E2 on the bank of Tolly’s Nala; 
tlience continuing the straight line from 
post 148 to boundary pillar E2 till it meets 
the water-line ol Tolly's Nala; thence along 
the walcr-line of Tolly’s Nala to a point 
in a direct line with the north side of 
the masonry drain running outside the Jail 
Gaideu near which is boundary pillar F2; 
Ihejxe along the north side of the said 
drain in a straight line across Motce Zeel 
l<j posl 149 against the boundary of the 
compound ol the Magistrate’s Court; 
thence northward along that boundary to 
posl 150 and westward to post 151 and 
northward again along the boundary of 
the Army Clothing Agency to posl 152; 
thence westward on the south side of the 
lane to boundary pillar G2 at the north- 
western corner of the Police Hospital Com- 
pound; thence along the wall of the All- 
pore Cenlral Jail, facing Belvedere Rond 
and marked by pillars 153-157 to the 
ncirlh'Weslcrn comer of the Junction of 
Belvedere Road and Jail Lane following 
the corner eastward to post 158 and con- 
tinuing along the south side of Jail Lane 
to post 159; thence by a straight line to 
boundary pillar 112 at the acute comer 
of the junction of Reformatory Street with 
Jail Lane; Ihcncc to boundary pillar 12 on 
the north-weslern side of Alipore Bridgej 
Ihence to boundary pillar J2 on (he norlli- 
easlern side of the said bridge; thcncc by 
tlic solid soulh-wcslcrn and western side 
of Bhowanipore Road marked by posts 
160 167; thence following the western cor- 
ner of the Junction of Bhowanipore Road 
and Lower Circular Road to boundary pil- 
lar K2; thence along the solid south side 
of Lower Circular Road following the 


Sweep of Ihe railings and marked by posts 
168-172 to boundary pillar L2 on Lower 
Circular Road and east of its junclioQ 
with Belvedere Road; thence following Ihe 
natural bends of the corner marked by 
posts 173 and 174 to boundary pillar M2 
on the eastern side of Belvedere Road: 
thence along the eastern side of Belvedere 
Road now indicated by wooden railings 
and marked by post 175 to boundary pil- 
I the north-easlern side of Zecrut 

Bridf'e; Ihence aIonj< the railings of the 
footpath on the eastern side of the bridge 
to boundary pillar 02 near its south-east- 
ern end; thence along a bent line follow- 
ing Ihe shape of the bridge and marked 
by posts 176, 177 to post 178 on the 

eastern side of the south extremity of the 
immediate approach to the bridge; thence 
by a straight line to boundary* pillar P2 
on Ihe western side of the said extremity; 
Ihence turning north along the railings of 
the footpath on the western side of the 
bridge, till it meets the water-line under- 
neath the bridge, thence along the water- 
line of the south or Alipore bank of Tolly’s 
Nala trending northwards under Hastings 
Bridge, to a point where a straight line 
joining reference pillar V (near the south- 
western end of Hastings Bridge), to refer- 
ence pillar VI (on the Howrah side of the 
river in a line with the norlhern wall of 
Ihe Bengal Nagpur Railway Goods Yard) 
meets the water-line of the south bank of 
the bend of the Hoogly River, near the 
weslcru side of the opening of Tolly’s 
Nala; Ihence continuing the said straight 
line till that said straight line meets the 

water-line of the Howrah side of the river 
Hoogly. 




point last defined along the water-line of 
he Howrah side of the River Hoogly to 
the western extremity of the northern 
boundary. 


2. (a) When the expression “water-line** 
IS used in this Schedule all pucca ghats 
and other ohjccls permanently attached 
to the bonk and in contact with the water 
shall be deemed to appertain to the area 
to which the land on that bank apper- 
tains, and the water in contact with such 
objects shall be deemed to appertain to the 
other side of the boundary. In Uie places 
In the Schedule where the boundary is 
thus described the boundary line shall be 
the moving edge of the water wherever It 
may be at any time. In the case of bridges 

suPPorilng pile In contact 
with the bank only shall be deemed to be 
permanently attached to the bank and the 
boundary line across the bridge to be Im- 
mediately above the water-line so describ- 
ed. 


lb) The expression “solid side*' or “solid 
comer means the line or spot marked out 
by solid obicets, such as a pucca wall or 
the face of a house, the wayside lands and 
paycnicnls thus being all Included in the 
adjacent road, street or lane. 
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[THE] CALCUTTA PILOTS ACT, 1859 

(ACT XU OF 1859)* 

[4th May, 1859.] 

An Act to make better provision for the trial of pilots at the Presidency of 
Fort Wilham in Bengal^ for breach of duty. 

Preamble. 

WHEREAS it is expedient to amend the law for the trial of persons employ- 
ed in ®Lthe Hooghly Pilot Service of the Commissioners for the Port of Calcutta], 
when accused of breach of duty, and to extend the same to persons hcensed to 
act as pilots at the said Presidency^*. It is enacted as follows : 

[a] Short title given by the Repealing and Amending Act, 1903 (I of 1903) 
S. 2 and Sch. I, Pt. U. 

This Act applies to all persons employed in the Pilot Service at the Presidency 
(i. e., at Calcutta) and borne on the rolls of the Goverumeut establishment, 
and to all persons Ucensed to act as pilots at the Presidency (ie.. at Cal- 
cutta). See S. 23. 

[b] That is, at Calcutta. 

[c] Substituted for the words “the Pilot Service of Government at the Presidency 

of Fort William in Bengal” by the Calcutta Port (Pilotage) Act 1948 
(XXXni of 1948), S. 11 [w. e. f. 16-5-1948] 


1. Repeal of Acts XXIV of 1845 and 1 of 185 
ing Act, 1870 (XiV of 1870), S. 1 and Sch., Pt U.] 
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■ ^r?r accused of breach of duty.— When any person employed 

m [the Hoofihly Pilot Service of tlie Commissioners for the Port of Calcutta] or 
licensed to act as a pilot at the said Presidency,^ shall be accused of having com- 
mitted any breach of duty while engaged in such service or acting undei such 
hcense, and it shall appear to the ^[Port Officer), or to the “[Central Government] 
that such person ought to be brought to trial for such breach of dut>', such person 
sha 1 be brought to trial upon a charge or charges framed by the said “[Port Offi- 
cer]. or such other person as the “[Central Government] shall direct before a 
Court constituted under the provisions of this Act. 


[aj Substituted for tlie words the Pilot Ser\’ice of Government at the Presidency 
of Fort William in Bengal'' by the -Calcutta Port (Pilotage) AcL 1948 
(XXXIII of 1948), S, 11 [w. e. f. 16-5-1948], 

[b] That is, at Calcutta. 

[c] Substituted for “Superintendent of Marine" by the Amending Act 1903 
(I of 1903), S. 3 and Sch. II, Pt. II. 

[d] Substituted for “Governor-General in Council'’ by A. O., 1937, 


3. Appointment of Judge.— The ‘[Central Government] shall appoint a fit 
person to be Judge of the said Court. 

[a] Substituted for “Governor-General in Council” by A. O.. 1937. 


4. Appointment of prosecutor.— The ‘[Central Government] shall appoint 
such person as ‘’[it] may think proper to conduct the proceedings before tha Court 
as prosecutor on the part of Government. 


[a] Substituted for “Governor-General in Council” bv A. O 1937 

[b] Substituted for “he”, ibid. * 


.. • 1 T't®' Every trial under this Act shall 

be held before the said Judge and a jury composed of tw’o merchants of Calcutta 

a master of a mercharitship lying the Port of Calcutta, and a pilot of not less 
than twenty years’ service. 


6. Lists of merchants and pilots Uable to serve on jury.— The Judge shall 

cause to he prepared and shall keep two separata- lists, one containing the names 

of merchants, the other containing the names of pilots, liable to serve on such 
jury. 


The names in each list shall be arranged in alphabetical order, and the place 

of abode and quality or business of each person named shall be stated. 

7. Notice to prosecutor and accused of time and place for appointing jury.— 
When the judge shall be about to hold a trial under this Act, he shall give notice 

to the prosecutor and to the party accused of a time and place to be fixed by the 

Judge for appointing a jury to serve at such trial. ^ 


8. Appointment of jury.— At the time and place mentioned in the notice 

the Judge in the presence of the prosecutor and the person accused shall read over 

the names which first occur in each of the said lists of those merchants and pilots 

who ho has reason to believe are present in Calcutta and capable of attending 

as jurors at the trial; and shall also propose the name of a master of a merchant- 

ship lying in the Fort of Calcutta, whom he deems qualified to servo on such 
jury. 

persons so nominated shall bo the 

|ury to serve at the trial. 


If the prosecutor or the party accused shall object to any of the persons 

Tut srouads of his objection and such objection 

shall forthwith be decided by the Judge. ‘ 

If the objection be allowed, the Judge shall read from the said lists or propose 
(as the case may be) another name in the place of the one objected to, and the 
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persou so nominated shall serve on the jury provided no objection to .such person 
be made and allowed as aloresaid. 


9. Day of trial to be fixed and summons to issue to jurors. Penalty for non- 
attendance. — When a jury has been appointed under the last pHca-diu'? socdou, 
the judge shall fix a day for the trial and 'shall summon by writing under his hand 
the persons so appointed to sit as a jury. 

If any such person when duly summoned sliall, williont such excuse as tho 
Judge shall allow to be sufficient, neglect or relnsc to attend at the time appointed 
or to remain in attendance until the trial sliall be completed, it shall be laAliii for 
the said Judge to impose upon any such person a line not exccctliuir two huridrc<l 
rupees for every such default; and such fine, if not paid, shall l)e levied Ijy (ii.^lress 
and sale of the goods and chattels of the defaulter under a warrant to be issued 
for that purpose by the Judge. 

Such warrant may be transmitted by the Judge to anv "[Presidency Magistrate] 
for the town of Calcutta, and thereupon such Magistrate sh ill endorse the >ame 
and shall cause it to be executed in the same manner as if the warrant had been 
issued by such Magistrate. 

[a] Substituted for “Magistrate of Police” by the Bengal Pilot Ser\’ice (Centra- 
lisation of Administration) Act, 1929 of 1929), S. 2. 


10. Trial how to proceed if any juror does not attend. — If for any cause 
any of the persons summoned to attend as jurors shall not be in attendance at 
the time fixed for the commencement of the trial, the trial may with the consent 
of the prosecutor and the party accused be held before the Judge and such jurors 
as shall be in attendance. 


If such consent be not given, the place of the absent juror shall he supplied 
by some other person selected by the Judge from the same profession or calling 
as the person originally summoned and who shall consent to serve, provided no 
objection to such person be made and allowed in manner aforesaid. 

If the parties or either of them do not consent that the trial shall be held 
before the Judge and such jurors as may be in attendance and the place of the 
absent juror cannot be supplied by a person consenting to serve, the trial shall be 
postponed to another day and the Judge shall either re-siimmon the same jury or 
appoint and summon another jury in the manner hereinbefore provided. 

11. Register of jurors who .have served. — The Judge shall register in a book 
the names of all jurors mentioned in either of the said two lists who have attend- 
ed and served on a trial held under this Act. 

A juror who has served shall not be required again to serve and his name 
shall be excluded in reading over the jury lists until all the persons named in the 
said lists who are present in Calcutta and capable of attending as jurors shall have 
served. 


12. Jurors to be sworn. — [Repealed by the Indian Oaths Act 1873 (X of 

1873), S. 2 and Sch., Ft, II.] ^ 

13. Judge may summon witnesses to attend at certain rime and place. Exa- 
mination of witnesses about to leave Calcutta. — It shall be lawful for the Judge 
of the said Court, at the instance of the prosecutor, or of the party accused, or 
of his owm motion, by writing under his hand, to summon any person to attend 
as a witness at a time and place to be specified in the summons, for the purpose 
of being examined at any trial before the said Court; or if such person shall be 
about to depart from Calcutta, so as to be unable to attend at such trial without 
serious inconvenience, then to he examined before the Judge of the said Court 
before the day fixed for the trial : 

^ovided always that due notice of the time and place of such examination 
shall be given to the accused party; provided also that such witness may neverthe- 
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less be examined at the trial if he shall be able to attend thereat in which case 
his previous examination may also be read at the trial. 


14. Penalty for witnesses not attending or refusing to give evidence. — If any 

person who shall have been duly summoned to attend as a witness shall, without 
suHicient excuse, neglect or refuse to attend, or attending shall refuse to 'give evi- 
dence or to answer any question which may be lawfully put to him, such person 

shall forfeit and pay such fine, not exceeding five hundred rupees, as the Judge of 
the said Court shall order; and such fine, if not paid, shall be levied by distress 

and sale of the goods and chattels of the person ordered to pay the same in the 

manner prescribed in Section 9 of this Act. 

*[15. Arrest.— (1) Whenever the Judge of the said Court thinks it necessary 
for obtaining evidence that any person should be arrested, he may issue a warrant 
for his arrest, and may, for tlie purpose of effecting the arrest, authorize any offi- 
cer (subject, nevertheless, to any general or special mstructions from the ‘’[Central 
Government]) to enter any vessel. 


(2) Any officer so authorized may, for the purpose of enforcing the entry, call 
to his aid any officers of Police or Customs, or any other persons, and may seize 
and detain the vessel for such time as is reasonably necessary to effect the arrest; 
and every such officer or other person shall be deemed to be a public servant 
within the meaning of the Indian Penal Code, Section 186. 

(3) No person shall be detained under this section for more than fortv-eicht 

hours.] ^ ^ 

[a] Inserted by the Calcutta Pilots (Amendment) Act, 1883 (VI of 1883) S 1 
[w. e. f. 1-1-1884]. 


The original S. 15, relating to examination of witnesses on oath, affirmation or 
otherwise, was repealed by the Indian Oaths Act, 1873 (X of 1873) S 2 
and Sch., Pt. II. 

[b] Substituted for “Governor-General in Council” by A. O., 1937, 

16. Verdict of jurors.— Upon the completion of the trial, the jurors shaU 

give their verdict upon the charge, or, if there be more than one noon each 
separate charge. ’ ^ 

The verdict shall be according to the opinion of the majority of jurors If the 
jurors are equally divided, the Judge shall declare his opinion, and the ’verdict 
shall be according to the opinion of the Judge and the jurors with whom he con- 
curs. 

17. Sentence if accused found guilty. — ^If by such verdict the accused 
person is found guilty of the charge or of any one or more of the charges pre- 
ferred against him, the Judge of the Court shall sentence him to be dismissed from 
the said pilot service, or to have his license withdrawn, or shall award such other 
punishment, by loss of rank “[" ®], or by change of a license from a higher to a 

lower grade, or suspension from employment for a specified period, as to the Tudee 
shall appear fit. ^ ^ 

Preparation of schedule of offences and punishments. 

The -ICentral Goveniment] «[• •] may prepare a schedule of offences and 
punishments (such punishments being of the same nature as those hereinhefn™ 
menhoned) to, the guidance of the said Court; and if such schedule L prepa;;d 

•hJ P™ved before the said Court is an offence specified in such 

schedule, the lodge of the said Court shall award such punishment as is prescribed 
for ujcb offence in the said schedule, and no other. 

AcquitUl. 

U by such verdict as aforesaid the accused person Is found not guilty of the 

charge oi charges preferred against him, the Judge shall declare him acquitted of 
toe same. *■ 

^ (Amendment) Act, 
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b] Substituted tor “Governor-General in Council’' by A. O.. 1937. 

c] The words “wth the previous sanction of the Govenior-Geueral in Council" 

were omitted by the Decentralisation Act, 1914 (IV of 1914), S. 2 and Sch., 
Pt. 1. 

[dj The words “and sanctioned’’ were omitted, ibid. 

18. No sentence final till approved by Government. — The proceedings of the 
Court shall be sent by the Judge to the ‘[Port Oificer] for sul)rnission to the 
•*[Central Government;] and no sentence of punishment j)ronouncecl by the Judge 
of said Court shall be final uutil it has been approved of by tlie ‘‘[Central Govern- 
ment.] 

Government may remit sentence or mitigate punishment. 

The ‘’[Central Government] may remit the whole or any part of such sentence, 
or may direct the substitution of any mitigated punishment In lieu of the punish- 
ment awarded by the said Court as ‘'[it] shall think fit. 

[a] Substituted for “Superintendent of Marine” by the Amending Act, 1903 (I of 
1903), S. 3 and Sch. 11, Pt. II. 

b] Substituted for “Governor-General in Council” by A. O., 1937. 

c] Substituted for “he”, ibid. 

19. If verdict of jurors be manifestly contrary to evidence, or trial otherwise 
insufficient. — It it shall appear to the judge of the said Court that the verdict of 
the jurors is manifestly contrary to the evidence, or that the trial is othenvise in- 
sufficient, the Judge, instead of passing sentence on the accused person or declaring 
him acquitted, as the case may be, may certify the same tc the Central Govern- 
ment], and the *| Central Government] may either order a new trial before another 
jury or acquit the accused person, as *’lit] shall think fit. 

la] Substituted for “Governor General in Council” by A.O., 1937. 

lb] Substituted for “he”, ibid. 

20. Power to make rules. — It shall be lawful for the ‘[Central Government] 
to make such rules as ‘‘[it] shall think proper, not inconsistent with the provisions 
of this Act, for conducting the proceedings and regulating the practice of the 
said Court. 

[a] Substituted for “Governor General in Council" by A.O., 1937. 

[b] Substituted for “he”, ibid. 

21. Commissioners of Port of Calcutta may pass orders upon charge of breach 
of duty where trial unnecessary. — Nothing contained in this Act shall be held to 
restrict ‘[the Commissioners for the Port of Calcutta] from passing such orders as 
may be deemed proper upon any charge of breach of duty preferred against any 
person employed in the said pilot service, when it shall not be deemed necessary 
that such person should be brought to trial for such breach of duty under the 
provisions of this Act; “[provided that no order for suspension, reduction or depri- 
vation of appointment shall be made without the previous sanction of the Central 
Government]. 

[a] Substituted for the words “the marine authorities of the Govemment” bv 
16 5^19^)^ I'ort (Pilotage) Act. 1948 (XXXIU of 1948), S, 11 (w.ei, 

Ib] These words were added, ibid. 

22. Withdrawal of Horace from Ucciised pnot.-If any person licensed to 
act as a pilot when duly charged with breach of duty as aforesaid, shaU refuse 
to submit ^self to tnal under the provisions of this Act, the licence of such per- 
son shall be withdrawn and he shall be incapable.- of being again licensed to act 
as a pilot at the said Presidency.* 

[a] That is, at Calcutta. 


w. appUcable to persons in jrilot service and to licensed pilots.— The 

provisiOM of fids Act sh^ extend to ‘[all persons employed in the Hoogly Pilot 
Service and borne on the rolls of the Commissioners for the Port of Calcutta] 
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whether such persons receive fixed salaries, or are remunerated by a portion of 
the pilotage charged on the vessels piloted by them, or in any other manner, and 
to all percoiis licensed to act as pilots at the said Presidency.^ 

[a] Substituted 'for the words “all persons employed in the Pilot service at the 

said Presidency and borne on the rolls of the Government establishment” 
by the Calcutta Port (Pilotage) Act, 1948 (XXXIII of 1948), S. 11 (w.e.f. 
16 - 5 - 1948 ). 

[b] That is, at Calcutta, 


[THE] C.ALCUTTA PORT (PILOTAGE) ACT, 1948 

(ACT XXXIU OF 1948) 

[The text of the Act printed here is as on 15-4-1969.] 

CONTENTS 


SECTIONS 

1. Sburt title and commencement* 

2. Definitions. 

3. Commissioners^ duty to maintain pilots* 
4* Appointment of pilots* 

6. Rules regarding pilots, 

6. Levy of pilotage fees. 


7. Pilotage fees and fines and penalties 

levied under the Act. 

8. [Repealed.! 

9. Power to transfer moneys from the 

general account to pilotage acoount 
and vice versa. 

10. Application of certain provisions of 

Bengal Act Ilf of 1800. 

11. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“Ai present the responsihilily for ad- 
ministrative control over pilotage on the 
river llooghly from the sea to the Cal- 
cutta Port limits rests with Government 
while the Coinmis.sioners for the Port of 
Calcutta are responsible for the conserva- 
tion and improvement of the Hooghly 
river and its approaches. The tw(» func- 
tions are inler-dcpemlent and, in the light 
of experience, it is considered that in the 

ACT HOW AFFECTED BY 

^-Amended by Act XXXV of 1951. 


interests of better administration the Port 
Commissioners should be made responsible 
for pilotage also. The Commissioners have 
agreed to this proposal and the present 
Bill gives them the necessary legal powers 
for maintaining a cadre of pilots rollrrt. 
ing pilotage fees from vessels, and provides 
for certain incidental matters." 

Gaz., Ind., 194«. Pt. V, page 373. 

SUBSEQUENT LEGISLATION 


Repealed in part by Act XXXV of 1950. 

COGNATE ACTS AND PROVISIONS 


(1) Ceasling Vcs.scls Act, 18.38 (19 of 1838); Steam-Vessels Act, 1917 (1 of 

(2) Calcutta Pilots Act. 1859 (12 of 1859); ' n _ * . 

' (4) Indian Ports Act, 15 of 1908. 


[THE] CALCUTTA PORT (PILOTAGE) ACT, 1948 


(ACT XXXIU OF 1948)* 

[16th April, 1948.1 

An Act to provide for the transfer of control over pilotage on the River llooghly 

to the Commissioners for the Port of Calcutta. 


Whereas it is expedient to provide for the transfer of control over pilotage 
on the River Hooghly to the Commissioners for the Port of Calcutta and for other 
matters incidental thereto, and to make certain consequential amendments in tho 
Calcutta Pilots Act XII of 1859; 

It IS hereby enacted as follows:— 

Ui For Statement of Objects and Reasons, see Gazette of India 1948 Pt V. 
page 373. * » • » 


1. Short title and commencomont — (1) This Act mav be called THE 
CALCUTTA PORT (PILOT AnF.5 apt ^ 


rrhe] Calcutta Port (Pilotage) Act, 1948 

(2) It shall come into force ou such date* as the Central Government may, by 
notification in the Official Gazette, appoint in this behall. 

la] 16th May, 1948, vide Notification No. 2T-M (llI)/47, dated 19th May, 1948, 

see Gazette of India, 1948, Ft. I, p. 556. 

2. Definitions. — In this Act, unless there is anything repugnant in the subject 
or context, — 

(a) “appointed day” means the date on which this Act comes into force; 

(b) "Commissioners” means the Commissioners for Hie Port of Calcutta m- 

corporatexl under the Calcutta Port Act, 1S90, 

(c) "Hooghly area” means the part of the Ilooghly River extending from 

the Port of Calcutta to the sea to which Section 31 of the ludiau Ports 

Act, 1908, has been extended. 

[a] Bengal Act 111 of 1890. 

3. Commissioners* duly to maintain pilots. — As from the appointed day it 
shall be the duty of the Commissioners to maintain pilots for the safe navigation 
of vessels in the Hooghly area and the Conimissiouers shall be bound to maintain 
a sufficient number of pilots for the purpose as may be prescribed by the Central 
Government from time to time. 


4. Appointment of pilots. — No person shall be appointed to be a pilot by 

the Commissioners who is not for the time being autliorised by the Central Gov- 
ernment under the provisions of the Indian Ports Act, 1908, to pilot vessels. 

5. Rules regarding pilots. — (1) The Commissioners may from time to time 
make rules — 

- (a) for fixing and regulating the salaries, wages and allowances for pilotage 

to be received by the pilots, and 

(b) for regulating tlie behaviour and conduct of pilots, 

and may enforce the observance of such rules by the imposition of pecuniary 
penalties not exceeding two hundred nipees for every breach thereof or by suspen- 
sion or deprivation of appointment or othenvise, as to them may appear expedient: 

Provided that any such order made by the Commissioners shall, as respects 
any officer whose salary amounts to or exceeds one thousand rupees, be subject to 
the previous sanction of the Central Government. 

(2) No such rules shall take effect until they are approved by the Central 
Government and published in the Official Gazette. 


6. Levy of pilotage fees. — As from the appointed day the Commissioners 
shall be entitled to levy fees for the pilotage of vessels in the Hooghly area at 
rates fixed under the Indian Ports Act, 1908. 


•[7, Pffotage fees and fines and penalties levied under the Act— All fees for 
pilotage and all fines and penalties levied under this Act from pilots or other per- 
sons employed in the pilot service, except fines and penalties imposed by a Court, 
shall be accounted for and expended by the Commissioners in accordance with the 
provisions of Section 36 of the Indian Ports Act, 1908.] 


[a] Substituted for the original Section 7 by the Port Trusts and Ports (Amend- 
ment) Act, 1951 (XXXV of 1951). S. 193 (16-7-19511 ^ 


8. Expraditure in jMlolage account [Repealed by the Port Trusts and Ports 
(Amendment) Act, 1951 (XXXV of 1951), S. 194 (16-7-1951). 


moneys from the general account to pilotage account 

“n of previous sanc- 

to thi to apply ‘I any sum out of] the moneys credited 

Nmltatorf Pi>°toge account 

L amtained under Section 36 of the Indian Potts Act 1908] and to tansfer the 
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whole or *’[pai't of the surplus hinds, if any, in such pilotage account] to the gene- 
ral account. 

[a] Inserted by the Port Trusts and Ports (Amendment) Act 1951 (XXXV of 
1951), S 195 (16-7-1951), 

[bj Substituted for the words part of the surplus funds in the pilotage account”, 
ibid. 


in M?' ^PP^catiou of certain proWsions of Bengal Act m of 1890.— Secs. 18, 
. i^^clusive), 47 to 54 (both inclusive), 55, 57. 5S and 69 

to bOA (both inclusive) of the Calcutta Port Act, 1890, are hereby ‘ incorporated 
in mis Act subject to the following modiHcations, namely: 


(a) t*iat the references to the said sections to the Calcutta Port Act, ISOO,** 

shall be taken as references to this Act; 

(b) that in clause (b) of Section 19. for the words "the tolls, dues, rates, 
rents and charges , the words “the pilotage fees” shall be substituted; 

(c) that the proviso to sub-section (2) of Section 30 shall be omitted- 


[a] 

[b] 


(e) that sub-section (2) of Section 34 shall be omitted.] 

Substituted for the original Section 10 by the Port Trusts and Ports fAmend 
ment) Act, 1951 (XXXV of 1951), S. 196 (16-7-1951) 

Bengal Act III of 1890. 



Amendment of the Cdcutta Pilots Act XH of 1859. [Repealed bv the 
Repealing and Amending Act, 1950 (XXXV of 1950). k 2 and .Sch T1 
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272. Protection of Board, Executive Offi- 

cer, etc. 

273. Notice lo be given of suits. 

APPEALS AND REVISION 

274. Appeals from executive orders. 

276. PelUlon of appeal. 

270. SuspcnsloD of action pending ap- 
peal. 

277. Revision. 

278. Floallly of appellale orders. 


244. Power to enter lond adjoining land 

where work Is lo progress. 

245. Breaking Into premises. 

240. Entry lo be made In Ibe day lime. 

247. Owner*s consent ordlflorlly lo be ob- 

tained. 

248. Regard lo be bad to social and rell- 


270. Rigbf ol appellant to be beard. 

CHAPTER XVI 
RULES AND BYE-LAWS 

280. Power to make rules. 

281. Supplemeolol provisions respecting 

rules. 
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282. Power to make bye-laws. ~ 

283. Penalty lo» breach bye-laws. 

284. Supplemental provisions reitardlaft 

bve-laws. 

285. Rules and bye-laws to be available for 

inspection and pnrchase. 

CHAPTER XVn 

SITPPLEMENTAL PROVISIONS 

286. ExIenslOD of certain provisions of the 

Act and roles to places beirond can- 
tomncnls. 

28Q-A. Power to drieaale functions of Exe- 
cutive OlTlcer. 

287. Retfisirutlon. 

288. Valltllly of nnitoes and other doco- 

nicnls. 

280. Admissibility of document or entry as 
cvideuee. 


220. Evidence by officer or servant of tbe 
Hoard. 

291. Application of Act IV of 1899. 

292. LRepealedJ 

SCHEDULE L — Notice of Demand. 

SCHEDULE U — Form of Warrant 

SCHEDULE IIL — Form of iDvenlory 

of Property DUtrain- 
ed and Notice of 
Sale. 

SCHEDULE IV. — Cases in which Police 

may arrest without 
Warrant. 

SCHEDULE V. — Appeals from Orders. 

SCHEDULE VI. — [Repealed.! 


t 

STATEMENT OF OBJECTS AND REASONS 


"A committee which was appointed by 
the Government of India in Jaiiuarv 192L 
to consider what changes were necessary 
In order to introduce iolo the administra- 
tion of cantonments the spirit of the re- 
formed scheme of Gove.ruinent, recom- 
mended a complete revision and uinal* 
gamaiicm of Hie Canlonineuls Act (Act 15 
1910) and the Cantonment t^ode, 1912, in 
order to bring into coulormilv with ordi- 
nary municipal law the sv^lem under 
which military cantonmeota are adinmU 
stered. 

The recommendations of the cemmillee 
have now been examined by the Govern* 
meut of India and the conclusions arrived 
at are embodied in the Bill. 

The main feglures of the Bill are as fel» 
lows 

(d) It Is proposed to take power Ta 
nuiiiicipalize the Gnvernmcnl of those can- 
lonincnls wliich contain a substnnlial civil 
population having no essential conneciion 
with or dependence upon the nulilary ad- 
ministration. Id other canlonmeots w'liere 
these circumstances do not fully exist the 
adminUtralion of cantoiiineDt affairs will 
be vested In the hands of the coiniiiandiiig 
officer of the cantonment, who. for the 
purpose of the Act, will be constituted a 
corporation sole. The general effect will 
be that the Government authority will 
cease to be the purely executive agency at 
present, in the larger cantonments the 
existing cantonment committee will be re- 
placed by a canlomnent Board which 


will be municipal in character and an es» 
seolially local self-Government body. 

(b) The reformed cantonment auth- 
ohlie.s will have a separate legal person, 
will be capable of suing and being sued 
in their own name and of making con- 
tracts. They will also be empowered to 
make bye-iaws to govern local matters of 
admini.slralion which require dilferent 
treatment in different cantonments. 

(c) The cantonment fund under the 
formed system will be a local fimd vested in 
the oaiiUonment aullioiUy. 

(d) In the reformed cantonments where 
a Board Is censtiUited a proportion of the 
cantonment Board will be elected repre- 
senlalives of the civil iBbahilaiits of 
the cantonment An official majarily vriU, 
however, be maintained. 

(e) The oanlooment Magistrate, as sruch, 
will be eliminated. In his place an “exe- 
cutive officer’* will be appeinted. He 
win be paid by Government. Me will per- 
form, amongst other things, the duties of 
SecrelajY of tbe Board and he will have 
no judicial powers or functions. 

(f) The Local Govcrniuents will exercise 
certain larger powders of superiotendence 
and conU’ol over cantonment affatc* thaiy 
ttiey do at present. 

tg) Tbe military authorities wffi retain 
certain special powers in mattem affecting 
the health, welfare and discipline 
troops.** 

—Gazette of India, 1923, Part V, p. 220. 


SELECT COMMITTEE REPORT 


“3. The non-official members of the 
r II * * UouinuHee desire to express the 
following opinion on two qiieslious of ad- 
niiiiislralion connected with the policy 
whieli the Bill seeks to introduce. They 
liold very strongly thal (he iillimate con- 
trol of cantonment administration under 


the reformed system should be exercised 
by Ihe Govemmeut of India In tl>e Army 
Deparlinenl, and not bv any exe- 
cutive military auUiorUy. The.y aUo hold 
that tlie executive officer, though lie may 
be a tnililarv officer subordinate to tho 
Army Deparlmeut, should be hke the Can- 
tonment Magistrate of tbe presemt. be an 
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ofTicer in civil employ. It is recognized 
that it would be inappropriate to embody 
in the Bill provisions cn these two Doints: 
but they desire it to be recorded that, in 
aggreeing to the Bill as amended, they 


hope that the further administrative ar« 
rangcments to be made will conform to 
the views here expressed.” 

— Gazette of India, 1923, Part V, p. 270, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts VII of 1925. XXXV of 1926; X of 1927; XXVI of 1927, 
VIII of 1930; VIT of 1931; XVII of 1932; XXIV of 1934; XII of 1935; 
XXIV of 1936; XXXIV of 1939; XXXI of 1940; XXXII of 1940; XV of 1942; 
VTII of 1944; L of 1948; LIII of 1950; 11 of 1954; LVIII of 1960. 

— Adapted by A. O. 1937; A. C. A. 0.. 1S48; A. L. O., 1950* 

—Extended by Acts LIX of 1949; XXX of 1950. 

— Repealed in part by Acts XII of 1927; II of 1943. 

COGNATE ACTS AND PROVISIONS 

1. Cantonments (Extension of Rent Control Laws) Act, XL of 1957. 

2. Cantonments (House Accommodation) Act, VI of 1923. 

3. Uttar Pradesh Cantonments (Control of Rent and Eviction) Act. X o£ 1952. 


[THE] C.\NTONMENTS ACT, 1924 
(ACT U OF 1924)* 

[16th February, 1924.] 

An Act to consolidate and amend the law relating to the 

administration ol cantonments. 

Whereas it is expedient to consolidate and amend the law relating to the 
administration of cantonments; 


It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1923, Pt. V, 
p. 220; and for Select Committee Report, see ibid. p. 270. * * ’ 


This Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949). S. 3 (1-1-1950) and to 
the Union Territories of Manipur, and Tripura bv the Union Terri- 
tories (Laws) Act, 1950 (30 of 1950), S. 3 (16-4-1950). Vindhya Pra- 
desh now forms part of State of Madhya Pradesh— See Act 37 of 1956. 
S. 9 (1) (e) (Ml-1956). 

This Act has now been extended to the Union Territory of Pondicherry by 
Reg, Z of 1983 (w.e.f. 1-10-1963). 


CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement— (1) This Act mav be called THR 
CANTONMENTS ALT, 1024. 

(2) It extends to •[Iho whole of India, *[* *] *•[• •].] 

(3) The •[Central Government] may, by notification in the •[Official Gazette] 

direct that this Act, or any provisions thereof which **[11] may specify shall come 
Into force on such date® as *'[itl may appoint in this behalf. * 

la] The words “except Part D States" were omitted by the Cantonment Laws 
(Extension and Amendment) Act, 1950 (53 of 1950), S. 4 (18-8-1950) If 
immediately before the 19th day of J une 1950, there was in force in any 

ri\ rr*. ^ “I" . namely. Ihc Canlonmunis Act, 15 of Tolo 

(1) The first general CaotonmentB Act, and later by a very elaborate Code of 1924 

a consollda Ing and pending measure, This supersedes all previous legislation 
was pawed In 1889 and repealed a large and Is, though U has not itself escaned 
number of existing Acts and Regulations, amendment, the priiicipul Act rcluling^to 
The Act of 1889 was followed by another the subject. (’39) AIR 1939 FC 58 fo0)i 
consolidating and amending Act In 1610, ILR (1939) Kar (FC) 98; 1939 FCR 124, * 
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of the Part B States any law corresponding to the Cantonments Act, 1924, 
such corresponding law is repealed by S. 10 of the said Act. 
laa] The words '‘including British Baluchistan" were omitted by A. C. A, O., 

1948. 

[bj Substituted by A.O,, 1937, for “he". 

[c] 1st May, 1924; Gazette of India, 1924, Pt. I, p. 217. 

2. Definitions. — In this Act. unless there is anything repugnant in the sub- 
ject or context, — 

(i) “Assistant Health Officer" means the medical officer appointed by the 
•[Officer Commanding-io-Chief. the Command.] to be the Assistant Health 

Officer for a cantonment; 

[a] Substituted by the Cantonments (Amendment] Act, 1926 (35 of 1926), S. 2 
for “Officer Commanding the District . 

(ii) “Board” means a Cantonment Board constituted under this Act; 

•[(iia) “boundary wall” means a wall which abuts on a street and which 

does not exceed eight feet in height;] 

[a] Inserted by the Cantonments (Amendment) Act, 1953 (2 of 1954), S. 2 

(2-1-1954). 

V (iii) “brigade area” means one of the brigade areas; whether occupied by a 
^ brigade or not, into which India is for military purposes for the tim e be- 
( ing divided, and includes for all or any of the purposes of this Act any 
area which the “[Central Government] may, by notification in the 
“[Official Gazette], declare to be a brigade area for such purpose or 
purposes; 

•[(iv) “building” means a house, outhouse, stable, latrine, shed, hut or 
other roofed structure, whether of masonry, brick, wood, mud, metal 
or other material, and any part thereof, and includes a well and a wall 
^[(other than a boundary wall)] but does not include a tent or other 
portable and temporary shelter;] 

[a] Substituted by the Cantouments (Amendment) Act, 1936 (24 of 1936), S. 2, 

for the original clause. 

[b] Substituted for “(other than a boundary wall not exceeding eight feet in 
height and not abutting on a street)" by the Cantonments (Amendment) Act, 
1953 (2 of 1954), S. 2 (2-1-1954). 

[a] Clause (v) was repealed by the Cantonments (Amendment) Act 1936 (24 of 
1936), S. 2. 


(vi) “casual election** means an election held to fill a casual vacancy; 

(vii) “casual vacancy” means a vacancy occurring otherwise than by efflux 
of time in the office of an elect^ member of a Board; 

(viii) “Command” means one of the Commands into which India is for 
military purposes for the time being divided, and includes any area 
which the “[Central Government] may, by notification ia the 
•[Official Gazette], declare to be a Command for all or any of the pur- 
poses of ths Act; 

[a] Clause (ix) was repealed by the Kepealing and Amending Act 1935 (12 of 
1935), S. 2 and Sch. I. 


SECTION 2 — SYNOPSIS 

1. SecUOD 2 (xvll). 

2. Secllon 2 (znvH). 

(») “In sub-clause 
(XVII) of this clause we have included 
venereal disease among the catalogue of 
Infectioxis or contagious diseases and have 


made the definition comprehensive instead 
of merely illustrative as it was before.*’ — 
Select Committee Report. 

2. Section 2 (zxxvU). — f>) Space hav- 

ing gates on both sides for number of years 
cannot be presumed to be street (*35) AIR 
1936 L4ih 6S8 (689): 36 Gri L Jour 1476. 
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(x) “dairy” includes any farm, cattle-shed, milk-store, milk-shop or other 

place from which milk is supplied or in which milk is kept for pur- 
poses of sale or is manufactured for sale into butter, ghee, cheese or 
curds, and. in relation to a dairyman who does not occupy any pre- 
mises for the sale of milk, includes any place in which he keeps the 
vessels used by him tor the storage or sale of milk; 

(xi) “dairyman^' includes the keeper of a cow, buffalo, goat, ass or other 
animal, the milk of which is offered or is intended to be offered for 
sale for human consumption, and any purveyor of milk and any occu- 
pier of a dairy; 

•[(xia) “entitled consumer” means a person in a cantonment who is paid 
from the Defence Services Estimales aorl is authorised by general or 
special order of the '*lCentrai Govemiuentl to receive a supply of 
water for domestic purposes from the Military Engineer Services or 
the Public Works Department such tem\s and conditions as may be 
specified in tlie order;] 

[a] Clause (xia) was inserted by the Cantomments (Amendment) Act, 1936 (24 

of 1938), S. 2. 

(xii) “Executive Engineer” means the Public Works officer of that grade, er 
the ‘[Officer of the Military Engineer Services] of the corresponding 
grade, having charge of tlie military works in a caulonmeut ‘[or where 
more than one such officer has charge of the military works in a can- 
tonment such one ol those officers as the Officer Coiiiinanding the 
Station may designate in this behalf], and includes the officer of what- 
ever grade in immediate executive engineering charge ot a cantoa- 
ment; 

[a] Substituted by the Cantonments (Amendment) Act, 1925 fll •! 1925), S. 2, 

for "Military Works Officer", 

[b] 'Ihese words were inserted by the Cantonments (Amendment) Act, 1936 (24 

of 1936), S. 2. 

(xiii) “Executive Olficer" means the person appointed under thig Act to be 
the Executive Officer of a cantonment; 

(xiv) “Health Officer” means the senior executive medical officer im military 
employ on duty in a cantonment; 

• • •] 

[a] Clause (xv) was repealed by the Cantonments (Amendment) Act, 1986 (24 

of 1936), S. 2. 

(xvi) “hut” means any building, no material portion of which above the 
plinth level is constructed of masonry or of squared timber framing or 
of iron framing; 

(?cvil) “infectious or contagious disease” means cholera, leprosy, enterlo 
fever, small-pox, tuberculosis, diphtheria, plague, influenza, venereal 
disease, and any other epidemic, endemic or infectious disease which 
the •[Central Government] may, by notification in the •[Official 
Gazette], declare* to be, an infectious or contagious disease for the 
purposes of this Act; 

[a] Teliow fever* declared to be infectious disease for the purposes of the Act— • 

See Gazette of India, 1941, Ft, I, p. 1739, 

(zviii) “inhabitant”, in relation to a cantonment, or local area, means any 
person ordinarily residing or carrying on business or owning or occupy- 
ing immoveable property therein, and in case of a dispute means any 
person declared by the District Magistrate to be an inhabitant; 

(xix) "‘intoxicating drug” means opium, ganfa, bhang, charas and any prepa- 
ration or admixture thereof, and incJudes any other Intoxicating sub- 
stance, or liquid which the *[Central Government] ■£• • • •] may. 
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by notification in the ®[0(Ecial Gazette], declare to be an intoxicating 
drug for the purposes of this Act; 

la] The words “with the previous sanction of the Governor-General in Council" 
were repealed by the Cantonments (Amendment) Act, 1925 (/ of 1925), S. 2. 

(xx) “market” includes any place where persons assemble for the purpose 

of selling meat, fish, fruit, vegetable, live-stock or any other article of 

food; 

•[(xxa) “Military Estates Officer” means the officer appointed by the "[Cen- 
tral Government] to perform the duties of the Military Estates Officer 
under rules made under clauses (a) and (b) of sub-section (2) of Sec- 
tion 280:] 

la] Clause (xxa) was inserted Vy the Cantonments (Amendment) Act. 1936 (24 
of 1936), S. 2. 

(xxi) “Military officer” means — 

(a) a person who, being an officer within the meaning of *[* "] the 

Indian Army Act, 1011** ^ "], '‘[or the Indian Air Force Act, 
1932*,] is commissioned and in pay as an officer doing military or 
air force duty with '[the Indian] military or air forces, or is an 
officer doing such duty in any arm, branch or part of those forces; 
or 

(b) a person doing miliary or air force duty as a warrant officer with 

either of those forces or with any arm, branch, or part thereof, 
whether he is or is not an officer within the meaning of *] 
the Indian Army Act, 1911,** '[* ®], “lor the Indian Air Force 

Act. 1932;] 

a] The words “the Army Act or” were omitted by A- L. O., 1950. 

bl Now see the Army Act 1950 (46 of 1950). 

c] The words “or the Air Force” were omitted by A. L. O., 1950. 

d] Inserted by the Cantonments (Amendment) Act, 1986 (24 of 1936), S. 2. 

cj Now see the Air Force Act, 1950 (45 of 1950). 

f] Substituted for “His Majesty's” by A. L. O., 1950. 

(zxii) “nuisance” includes any act, omission, place or thing which causes or 
is likely to cause injury, danger, annoyance or offence to the sense of 
sight, smell or hearing, or which is or may be dangerous to life or 
injurious to health or property; 

(niii) “occupier” includes an owner in occupation of, or otherwise using 
his own land or building; 

(zxiv) “Officer Commanding the District” means the Officer Commanding 
any one of the districts into which India is for military purposes for 
the time being divided, or any brigade area which does not form part 
of any such district, or any area which the "[Central Govemmentl 
may, by notification in the "[Official Gazette], declare to be such a 
district for all or any of the purposes of this Act; 

"[(zxiva) “Officer Commanding the station” means the military officer for 
the time being in command of the forces in a cantonment, or, if that 
officer is the Officer Commanding the District or Officer Commanding- 
in-Chief, the Command, the military officer who would be in command 
of those forces in tihe absence of the Officer Commanding the District 
and Officer Commanding-in-Chief, the Command;] 

[a] Clause (xxiva) was inserted by the Repealing and Amending Act, 1935 (12 

•f 1935), S. 2 and Schedule L 

(zxv) “ordinary election” means an election held to fill a vacancy in the 
office of an elected member of a Board arising by efflux of time; 

t^zvi) “owner” includes any person who is receiving or is entitled to receive 
the rent of any building or land whether on his own account or on 
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( 


behalf of himself and othem or an agent or tmstee, or who would so 

’ ^"^cons^ted^o h ^ 7^ 1°^® ® 'ised or 

stnacted to be used for the support or separation of adioinine 

be occupied «" 

u “T”* ® "'‘“■oh is oot maintained by a 

t£ aS “ ® provisioL of 

®S'“Sn™n* 1938 (24 of 1936). S. 69, 

t -fB^Tar^r'^' '”v"k “ •''7“ghter-house which is not main- 
provisions of E S; " "“der the 

fo“o^Lnr ruThori;;^** (Amendment) Act, 1936 (24 of 1936), S. 69. 

Js^) public market” means a market maintained by a ‘fBoardl- 
foE“cI:?oEeEAS^nV-“‘' (Amendment) Act. 1936 (24 of 1936). S. 69, 
(xxxd) “public place** means any place which u «««« , 

%bS “ slaughter-house maintained by a 

'fof “u^eE aT^'^ (Amendment) Act. 1936 (24 of 1936). S. 69. 

reside elLwhere pr“d that 1 (7 Tl ‘^hn^o‘1 

[a] Claus"®r hi^mseU “ fa^y7f “““ 

S of S s"I Cantonment, (Amendment) Act. 1938 

(sxxiii) “shed” mean, slight or temporary rtructure for shade or shelter; 

S N r Ss“"s“ s iS “»■ 

•icinb^ fev^mentl) 

r 1 Tb -*'-11.' * yp'^'yoy® I'iyyy fof thf 

[a] The words with the previous sanction of the Govemor-(^eral in Conner 
wer^o repealed by the Cantonment, (Amendment) Act. 19^ ( “ o“). 

(Kxvii) “street" include, any way. road. lane, square, court, alley Tor 
pawagej m a cantonment, whether a thoroughfare or noranrwhethSr 
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built upon or not, over which the public have a right-of-way and also 
the road-way or foot-way over any bridge or causeway; 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 2 
for “passage or open space”. 

(xxxviii) “vehicle” means a w’heeled conveyance of any description which 
is capable of being used on a street, and includes a motor-car, motor 
lorry, motor omnibus, cart, locomotive, tram-car, hand-cart, truck, 
motor-cycle, bicycle, tricycle and rickshaw; *] 

[a] The word “and” was repealed by tlie Cantonments (Amendment) Act, 1930 
(24 of 1936), S. 2. 

(xEdx) “water-works” includes all lakes, tanks, streams, cisterns, springs, 
pumps, wells, reservoirs, aqueducts, water-trucks, sluices, mains pipes, 
culverts, hydrants, stand pipes, and conduits and all machinery, lands, 
buildings, bridges and things, used for, or intended for the purpose of, 
supplying water to a cantonment; ‘[and 

(xl) “year” means the year commencing on the first day of April.] 

[a] The word “and” and Cl. (xl) were inserted by the Cantonments (Amendment) 
Act, 1936 (24 of 1936), S. 2. 

2A. Rule of construction. — [Repealed by the Cantonments (Amendment) Act, 
1963 (2 of 1954). S. 3. (2-1-1954).] 


CHAPTER n 

DEFINITION AND DELIMITATION OF CANTONMENTS 


3. Definition of cantonments. — (1) The •[Central Government] •[• ® ®] may, 
by notification in the ®[OfEcial Gazette], declare any place or places in which any 
part of '•[the Indian Army or the Indian Air Force] is quartered or which, being in 
the vicinity of any such place or places, is or are required for the service of such 
forces to be a cantonment for the purposes of this Act and of all other enactments 
for the time being in force, and ”[• • • • •] may, by a like notification, declare 
that any cantonment shall cease to be a cantonment. 

(2) The •[Central Government] •[• • •] may, by a like notification, define 
the limits of any cantonment for the aforesaid purposes. 

“[(3) When any place is declared a cantonment for the first time, the •[Central 
Government] may, until a Board is constituted in accordance with the provisions 


Section 3 — Note 1 

(1) Much of the land comprised in the 
cantonments in dirferont parts of India 
was originally acquired by Government for 
military purposes. Private individuals 
were allowed to erect houses upon various 
plots. Thus the Government recognised, 
subject to certain restrictions, rights of pri- 
vate ownership in the buildings, while at 
the same time retaining in themselves the 
propel^ in soil. (’31) AIR 1931 PC 1 (1, 
2 ): 67 Ind App 339: 68 Cal 868. 

(2) The Secretary of State is absolute 
owner of all cantonment land, unless it 
can be proved that he parted with it. A 

<>ccupying land in cantonments not 
specifically transferred to him by the 
Secretary of State can only hold it as a 

(’22) AIR 1922 AU 67 

(68, 69). 

(3) Ownership of cantonment land vests 
In Secretary of State subsequent to esta- 
blishment of cantonment (’30) AIR 1930 
AU 687 (689b 


(4) A cantonment Board, as represent- 
ing the Secretary of Slate, is to be regard- 
ed as the owner of all the sites in the 
cantonment. It is entitled to eject its 
licensee on pa^'ment of compensation. 
(’33) AIR 1933 P’esh 66 (57). 

(5) As to the result that follows from 
the transfer of properly situate In canton- 
ment area, see (’24) AIR 1924 All 415: 46 
AU 427. 

(6) NVhere it is shown that Government 
did actually acquire certain land for the 
Cantonment in 1849-50 and it is establish- 
ed that the site in dispute is In the centre 
of the Cantonment area, that no other 
land in the centre of the area is privately 
owned, that in 1849-50 the site was already 
built upon or was about to be built upon 
and was included in the plan of the land 
which Government was proposing to ac- 
quire for the Cantonment, the proper con- 
clusion is that the site was acquired by 
the Government. (’47) AIR 1947 PC 178 
(182). 

(7) See also Section 108. 
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of this Act, by order make any provision which appears necessary to ®[it] either 
lor thf administration of the cantonment or for the constitution of the Board.] 

*[(4) The "[Central Government] may, by notification in the "[Official Gazette] 
direct that m any place declared a cantonment under sub-section (1) the provisions' 
of any e^ctment relating to local self-Govemment other than this Act shall have 
effect only to such extent or subject to such modificaUons, or that any authority 
constituted under any such enactaent shaU exercise authority only to such extent 
as may be specified in the notification.] 

[a] The words “vri* the previous sanction of the Governor-General in Gouncil” 

were repealed by A. O., 1937. '-uuncu 

[b] Sub^stituted for “His Majesty’s re^r forces or regular air force' by A. L. 

c] The words with the like sanction' were repealed by A O 1937 
e] W brA*" of’ 1936). S. 3. 

Cantonments (Amendment) Act, 1944 (8 of 1944). S. 2. [17-3- 

•r* liniits of canlonmenls.-(l) The •[Central Government] 

K «]! tho State Government and the Board concerned! 

^thB“r^r I? 1 Gazette], declare its intention to include within 

frlm ‘‘'6 ■'f”' vicinity thereof or to exclude 

Irom [the cantonment] any local area comprised therein, 

(2) Any inhabitant of a cantonment or local ar^^i in «c u* u u 

sub-section (i) may, within six we'Ik^'' froVffie 

ffie Official '’[Central Government] through 

and the “rCen^T n^® Command, an objection to the notificatio^ 

and the [Central Government] shall take such objection into consideration. 

Goveramentl'^r^at’^i?' “ft of the notification, the •[Central 

lUch area or any part thereof from the cantonment. ' 

Governor-General U CounoU” 

[^^4]!^ ** Cantonments (Amendme.t) Act, 1953 (2 •! 1954). S. 4 

Ml for “a cantonment”, ibid. 

1927'^20 o™9^f*S. ^^®P®aled by the Cantonments (Amendment) Act, 

nndw ■ StSntiLv .'“‘“““t— When, by « notification 

in forw^^Souf the ““ enactments for the time being 

laws. ^ere“^^r 

Whe^’ b??’no“ftf™tio^^“‘c^'* "®* ““®» fo he a cantonment-dJ 

ment and the IomI «r#»Q r< ^ S^tion 3, any cantonment ceases to be a canton- 
of a local authority the therein is immediately placed under the control 

in the "fBoardl w hall vpaf i if^i cantonment fund and other property vesting 

111 be &^J^eh° l^ct liabmries'of ^fBoardl 



Section 6 — Note t 
(1) Mere declaration of lands to be with- 
in Cantonment area does not vest t^ir 


wnership In Government. Acquisition by 
Government for the purpose must be prov* 
od, (’27) AIR 1027 Cal 780 (787). 
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(2) When, in like manner, any cantonment ceases to be a cantonment and 
the local area comprised therein is not immediately placed under the control of a 
local authority, the balance of the cantonment fund and other property vesting in 
the ‘[Board] shall vest in "[Government], and the liabilities of the ‘[Board] shall 
be transferred to the "[Central Government]. 

[a] Substituted by S. 69 of the Cantonments (Amendment) Act, 1936 (24 ol 
1936), for “Cantonment Authority”. 

7, Disposal of cantonment fund when area ceases to be included in a canton- 
ment — (1) When, by a notification under Section 4, any local area forming part 
of a cantonment ceases to be under the control of a particular ‘[Board] and is 
immediately placed under the control of some other local authority, such portion 
of the cantonment fund and other property vesting in the ‘[Board] and such portion 
of the liabilities of the ‘[Board], as the “[Central Government] may, by general 
or special order, direct, shall be transferred to that other local authority. 

(2) When, in like manner, any local area forming part of a cantonment ceases 
to be imder the control of a particular ‘[Board] and is not immediately placed 
under the control of some other local authority, such portion of the cantonment 
fund and other property vesting in the ‘[Board] shall vest in "[Government], and 
such portion of the liabilities of the ‘[Board] shall be transferred to the "[Central 
Government], as the "[Central Government] may, by general or special order, 
direct. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69 
for “Cantonment Authority”. 

8. Application of funds and property transferred under Sections 6 and 7.~ 
Any cantonment fund or portion of a cantonment fund or other property of a 
"[Board] vesting in "[Government] under the provisions of Section 6 or Section 7 
shall be applied in the first place to satisfy any liabilities of the ‘[Board] trans- 
ferred under such provisions to the "[Central Government] and in the second 
place for the benefit of the inhabitants of the local area which has ceased to be 
A cantonment or, as the case may be, part of a cantonment. 

[a] Substituted by S. 69 of the Cantonments (Amendment) Act, 1936 (24 of 

1936), for “Cantonment Authority”, 

0. limitation of operation of Act, — ^The "[Central Government] may, •[* *[ 
by notification in the "[Official Gazette], exclude from the operation of any part of 
this Act the whole or any part of a cantonment, or direct that any provision of 
this Act shall, in the case of any cantonment — 

*[(a) situated within the limits of a Presidency-town; or 

(b) in which the Board is superseded under section 54], 
apply with such modifications as may be specified. 

[a] Words "with the previous sanction of the Governor-General in Council" were 

repealed by A. O., 1937* 

[b] Substituted by S. 4 of the Cantonments (Amendment) Act, 1936 (24 ol 

1936), for “specified in the notification in which there is no Board”. 


CHAPTER m 

•[CANTONMENT BOARDS] 

Boards. 

"lO. Cantonment Board and Executive Officer. — ^For every cantonment there 
■h^ be a Cantonment Board and an Executive Officer. 

chapter heading was substituted by the Repealing and Amending AcL 
1939 (34 of 1939), S. 2 and Sch. 1 for "Boards and Cantonment Boards”. 


SecUoD 0 

...-Ii have here provided a power to 

delude from the operation of any parti- 
cular provision of the Act not only any 


— Note 1 

specified part of a cantonment, but, where 
necessary, the whole of a cantonment*' 
Select Committee Report 


44 [SUN 1— S 13 N 1] 


[The] Cantonments Act, 1924 


[b] Section 10 was substituted by the Cantonment (Amendment) Act, 1936 (24 
of 1936), S. 5, for the original section. 


‘[11. Incorporation of Cantonment Board. — Every Board shall, by the name 
of the place by reference to which the cantonment is known, be a body corporate 
having perpetual succession and a common seal with power to acquire and hold 

property both moveable and immovable and to contract and shall, by the said 
name, sue and be sued.] 


[a] Section 11 was substituted by the Canto 
of 1936), S. 5. 


•Ill 


ents (Amendment) Act, 1936 (24 


•[12. Appomtment of Executive Officer.— (1) The Executive Officer of every 
cantonment shall be appointed by the “[Central Goverament], or by such person 
^ tte [Central Government] may authorise in this behalf, from the “[Military 
Lands and Cantonments Service] constituted by rules made under Section 280 • 


[Provided that where a member of the Military Lands and Cantonments 
service is not readily available for such appomtment, a Military Officer may bo 
appointed as the Executive Officer for a period not exceeding three months : 

Prodded ^er that] an Executive Officer appointed before the commence- 
ment- of the Cantonments (Amendment) Act, 1936, shall, unless the “[Central 
Uovemmentj otherwise directs in any case, be deemed to have been duly appoint- 
ed m accordance with this sub-section. 


Executive Officer shall bo 

paid [by the Central Government] and the balance from the cantonment fund: 

Provided that Ae salary of an Executive Officer appointed before the com- 
mencemenf of ffie Cantonments (Amendment) Act, 1936, shall, until the “[Central 
Goverament] otherwise directs, continue to be paid from the source from which 
It was being paid at the commencement of the said Act. 


nnr. Secretary of the Board and of every 

committee of the Board, but shall not be a member of the Board or of any such 

vO II I uU Cv V V • J 


[a] was substituted by the Cantonments (Amendment) Act, 1936 (24 

[aa] Substituted for the words “Service of Executive Officers" by the Cantnn- 
ments (Amendment) Act, 1948 (50 of 1948), S. 2. [3-9-1948] 

3“/ October (24 of 1936) came into force on 


*[13. Constitution of Cantonment 
Into three classes, namely 


Boards. — (1) Cantonments shall be divided 


(i) Class 1 Cantonments, in which 

Section 11 — Note 1 

(1) A Cantonment Committee Is a public 
ofTicer within Section 2, Civil P. C. Hence 
before a Committee can be sued the notice 
prc-scribed under Section 80, Civil P. C., 
must be Kiven. {’10) 34 Dom 683 (688). 

Section 12 — Noie 1 

(1) The Cantonments (Amendment) Act, 
1936, came into force on 31-10-1036. Sub- 
section (3) of Section 1 of that Act runs 
as follows: — “It shall come into force 
at once, but the Central Government may, 
by notification in the OITiciai Gazette, direct 
either Kcncraiiy or in respect of a particular 
canlunmeot that a specified section or sec- 


the civil population e xceeds ten thousand; 

lions shall not take cilect until such dale 

fkt notification appoint in 

Inis behalf.” 

/<! n Sccllon 18 — Note 1 
(1) Proviso to sub-section (1) of Sec- 
lion 13 f{ives power to the Central Govern- 
ment to alter the classification of canton- 
ments in order to meet the difficulty ap- 
prehended in the N. W. F. P. and Baluchi- 
stnn that owinft to the military duties and 
frequent movements of military personnel, 
It might not always be possible or conve- 
nient to supply members for a more 
numerous Board.— Report of Second 
Select Cominiltce on the CuitoDmeiile 
(Amendment) Act, 1936. 



[The] Canbmments Act, 1924 


[S 13] 45 

(ii) Class n Cantonments, in which the civil population exceeds two 
thousand five hundred, but does not exceed ten thousand; and 

fiii) Class III Cantonments, in which the civil population does not exceed 
two thousand five hundred : 

b[o o e e sj 

(2) For the proses of sub-section (1), the civil population shall be calculated 

in accordance with the latest official census, or, if the “[Central Government], by 

general or special order, so directs, in accordance with a special census taken’ for 
tne purpose. 

namely ^ Cantonments, the Board shall consist of the following members, 

(a) the Officer Commanding the station or, if the <>[Central Government] 

so directs in respect of any cantonment, such other military officer as 

may be nominated in his place by the Officer Commanding-in-Chief 
the Command; 

W th^H^*th^Officer^ nominated by the District Magistrate; 

(d) the Executive Engineer; 

(e) foM rnilitary officers nominated by name by the Officer Commanding 

the station by order in writing; ® 

(f) seven members elected under this Act. 

bera.^tLriely'l'r “ Board shall consist of the following mem- 

re'clmaod?'"* *“ Commandl^g-in-Chiet 

V) tlie^Slf Officer; " 

(d) the Executive Engineer; 

{©) (I) in cantonments of which tho civil ^ 

five hundred, three military officers; exceeds seven thousand 

(ii) in cuntoiini^nts of whicK th^ oivil i *.• ^ 

manding the station by order in writing; ^ OiRcer Com- 

(Q such number of members elected under thic i ■ 

ber of members constituted or nominated by o“ undTciI^e^CbTTj 

ber./li“ei?!!l’' t^e Board shall consist of the foUowing mem- 

directs in respect“f^y‘^^'j^^j“,|p^*Be '[Central Government] so 
Cor^Sf by the Officer CoL^^S-ta®me“ tte 

“S"orferhi“:^“;f by name by the Officer Commanding the 
(c) one member elected under iis Act 

mffitS cSSS-i-Chief Sn“ i the sane 

boa (3). Clause (e) of sub-secdonl^ror C wTl® *“b-se<; 

t I or ^.lause (b) of sul>«ecaon (5). any person. 
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whether in the service of the •[Government] or not, who is ordinarily resident in 
the cantonment or in the vicinity theieoi. 

(7) Every election or nominatjop of a member of a Board and every vacancy 
in the membership thereof shall be notified by the •[Central Government] in the 
•[Official Gazette.]] 

[a] Section 13 was substituted by the Cantonments (Amendment) Act, 1930 (24 

of 1936), S. 5. 

b] Proviso was omitted by A. C. A. O., 1948. ^ 

c] Substituted for the fonner (4) (e) (iii) by A. L. O., 1950, 

*[14. Power to vary constitution of Boards in special circumstances. — (1) 
Notwithstanding anthing contamed in Section 13, if the •[Central Government] 
is satisfied — 

(a) that, by reason of military operations it is necessary, or 

(b) *•[• ® •] that, for the administration of the cantonment, it is desirable, 

to vary the constitution of the Board in any cantonment under this 
section, the ® [Central Government] may, by notification in the •[Official 
Gazette], make a declaration to that effect. 

(2) Upon the making of a declaration under sub-section (1), the Board in the 
cantonment shall consist of the following members, namely : — 

(a) the Officer Commanding the Station; 

(b) one military officer nominated by name by the Officer Commanding the 

station by order in writing; 

(c) one member, not being a person in the service of the Government, 
nominated by the Officer Commanding the station. 

(3) Every nomination of a member of a Board constituted under this section 
and every vacancy in the membership thereof, shall be notified by the •[Central 
Government] in the ® [Official Gazette.] 

(4) The term of office of a Board constituted by a declaration imder sub-sec- 
tion (1) shall not ordinarily extend beyond one year : 

Provided that the ®[ Centra! Government] may from time to time, by a like 
declaration, extend the term of office of such a Board by any period not exceeding 
one year at a time : 

Provided also that the •[Central Government] shall forthwith direct that the 
term of office of such a Board shall cease if, in the opinion of the •[Central Gov- 
ernment], the reasons stated in the declaration whereby such Board was constitut- 
ed, or its term of office was extended, have ceased to exist. 

(5) When the term of office of a Board constituted under this section has 
expired or ceased, the Board shall be replaced by the former Board which, but 
for the declaration under sub-section (1), would have continued to hold office, or, 
if the term of office of such former Board has expired, by a Board constituted 
under Section 13.] 

[a] Section 14 was substituted by the Cantonments (Amendment) Act, 1938 (24 
of 1936), S. 5. 

[b] Words “after consultation with the Local Government'’ were repealed by 
A. O. 

15. Term of office of members.— (1) Save as otherwise provided in this seo. 
tion, the term of office of a member of a Board shall be three years and shall com- 
mence from the date of the notification of his election or nomination under *[sub- 
sectiori (7) of Section 13], or from the date on which the vacancy has occurr^ in 
which he is elected or nominated, whichever date is later : 

^[Provided that the ®[Central Government] may, when satisfied that it is 
necessary in order to avoid administrative difficulty, extend the term of office of 
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all the elected members of a Board by such period, not exceeding one year, as 
*[it] thinks fit] : 

• • • •j 

(2) The term el office of an ex officio member of a Board shall continue so 
long as be holds the office ia virtue of which he is such a member. 

(S) The term of office of a member elected to fill a casual vacancy shall com- 
meoce from the date of electieo, and shall contlaue so long only as the member 
iu whose place he is elected would have been entitled to hold office if the vacancy 
had uot occurred. 

(4] An outgoing member shall, unless the ^[Central Coverament] otherwise 
directs, continue in office until the election or nominatioa of his successor is notified 
under *[sub-section (7) of Section 13J 

(5) Any outgoing member may, if* qualified, be reflected or re-nominated. 

[a] Substituted by the Cantonments (Amendment} . Act, JL936 (24 of 1936), S. Q 
for “sub-section (2) of Section iAlV 

b] Inserted by S. 6, ibid. . - * 

c] Substituted by A. O. for 

d] The second proviso was repealed by the Kepealmg^and Amending Act; 194’J 

(2 of 1948), S. 2 and Schedvile l.^l<d9481, 

16. Filling of vacancies. — (1) Vacancies arising by efflux of time in the office 
of au elected uierubei of a Board shall be filled by an ordinary election to be Iield 
ou such date as the •[Central Government] may, by notification in the ®[Official 
Gazette], direct. 

(2) A casvial vacancy shall be filled by a casual election the date of which 
shall be fixed by the •[Central Government] by notification in the •[Official 
Gazette), and shall be, as soon as may be^ after the occurrence of the vacancy; 

Provided that no casual election shall bo held to fill a vacancy occurring 
\rithin three months of any date on which the vacancy will occur by efflux of 
time, but such vacancy shall be filled at the next ordinary election, 

17. Vacancies in special cases.— (1) If from any cause at an ordinary eleo 
tion no member is elected, or if the elected member is unwilling to serve on the 
Board, the outgoing member shall, if qualified and willing to serve, ^ deemed 
to have been re-elected: 


‘IProvided that where there are more outgoing members qualified and willing 
to serve than there are vacancies to bo filled under this sub-section, the outgoing 
members so deemed to have been re-elected shall, failing agreement amongst such 
members, be determined by lot under the supervision of the President of the Board 
aud iu such manner as he may decide.] 


•[(2) Vacancies arising in any of the following cases shall be filled by nomi. 
natiou by the Central Government after consultation with the Officer Commanding* 
in-Ctuef, the Command, namely 


(a) where at a casual election no member is elected; 

(b) where at an ordin^ election no member or an insufficient number of 

members is elected, or an elected member is unwilling to serve on the 
noard and the outgoing member is not qualified or is not willing to 
serve or is dead or cannot be found within a reasonable time; 

(c) where at an election held when a Board is constituted for the first time 

no member or an insufficient number of members is elected or an elect- 
ed member is unwilling to serve on the Board.] 

in purposes of sub-section (2) of section 16. a member nominated 

sioa of the cantonmeot mto wards or of the inhabitauls thereof into classes, bo 
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deemed to have been elected by such ward or class, as the case may be as the 

Central Government may at the time of making the nomination or at any time 
mereatter declart,.] ^ 

'’[(4)] The term of office of a member nominated or deemed to have been 
re-elected under section shall expire at the time at which it would have expired 
u he had been elected at the ordinary oi casual election, as the case may be. 

[a] Proviso was added to sub-section (1) by the Caiitoimients (Amendment) Act 

(1942) (15 of 1942), S. 2 (20-3-1942). 

[b] Substituted by S. 2 ibid, for original sub-section (2). 
c] New sub-section (3) was added by S. 2, ibid. 

,d] Sub-section (3) was renumbered as sub-section (4), ibid. 


18. Oath or affirmation. — (1) Every person who is by virtue of his office, 
or who is nommated or elected to be, a member of a Boanl sliail. before taking his 
seat, make at a meeting of the Board an oath or affirmation of his allegiance to 
the [Constitution of ludial in the following form, namely: 

I, A.B., having become/been elected/heen nominated a member of this 

Board, do solemnly swear (or affirm) that I will be faithful and bear 

true allegiance to ‘'[the Constitution of India as by law established], 

and that I will faithfully discharge the duly upon which I am about to 
enter. 


(2) such person fails to make the oath or affirmation within such time 

as the [Cential Government! consUlers reasonable, the “(Ceiilral Goverumentl 
shall, by notification in the •[Official Gazette], declare his seat to be vacant, 
a] Substituted for “Crown'” by A.C.A.O. 1948. 

[b] Substituted for “His Majesty, the Kiig, Emperor of India, his heirs and 
successors , ibid. 


19. Resignation.— (l)Any nominated or elected member of a Board who 
^hes to resi^ his office may forward his re.signalion in writing through the 
President of the Board to the Officer Commamliiig-iu-Chief, the Command who 
shall forward it for orders to the ®lCeutral GovernmeutJ. * 

cb.l/u “ 'I Central Government] accepts the resignation, such acceptanco 

Shall be communicated to the Board, and thereupon tlio seat of the member re- 
signing shall become vacant. 


« i“r r Vice-Prerfdene.-d) The ‘f Officer Commanding the sta- 

tionj [if a member of tlie Board] .shall be the President of the Board : 

* i ^ military officer holding tlie office of President ceases 

to be the Officer Commanding the station merely by reason of a temporary 
absence from the station on duty or on station leave, or during the transfer of 
his headquarters to a hill station, he shall not vacate the office of President.] 

Where the Officer Commanding the station is not a member of the 
Board, the military officer nominated in his place under clause (a) of sub-sec (3) 
sub-sec. (4) or sub-sec. (5) of Section 13 shall be President of the Board. 

(3) In every Board in which there is more than one elected member, there 
shall be a Vice-President elected by the elected members only and from among 
their number ‘[in accordance with such procedure as the Central Government may 
by rules prescribe], ] 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S, 14, 

for “Commanding Officer of the Cantonment*. 

[b] Inserted by the Cantonments (Amendment) Act, 1930 (24 of 1936), S. 7* 

Ic] Inserted by the Cantonments (Amendment) Act, 1927 (20 of 1927), S. 3. 

Section 20 — Note 1 

(1) The selection of the Vice-President Board, llnblo to supervision by the officer 
by Ihe voles of the elected members In a Commanding In Chief under Section 52 (1) 
mceUng of the Board te a decision of the (h). (’60) AIR 1950 Pun| 147 (U8J^ 
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fd] Snbsfibited by S. IT of Act 24 of 1936, for the orlginAl gab-section. 

(e] These words were added to S. 20 (3) by the Cantonments (Amendment'K Act, 
1942 (15 of 1942), S. 3 (30^1942), 

21. Tenn of office of Vice-President. — *[(1) The term of office of a Vice- 
President shall be three years or the residue his term of office as a member, 
whichever is less.] 

(2) A \^ce-Presldent may resign his office by notice in writing to the Presi- 
dent and, on the resignation being accepted by the Board, the office shall become 
vacant 

[a] Substituted by tiie Cantonments (Amendment) Act 1930 (24 of 1930), S. 8, 
for the original sub-sechon. 

22. Dubes of Presidei^ — (1) It shall be the duty of the President of every 
Board- 

fa) unless prevented by reasonable cause, to convince and preside at all 
meetings of the Board and to regulate the conduct of business thereat; 

(b) to exercise supervision and control over the finAnnffl l and executive 
administration of the Board; 

[c] to perform all the duties and exercise all the powers specifically imposed 
or confeired on the President by or under Act; An/j 


(d) subject to any restrictions, limitations and conditions imposed by this 
Act, to exercise executive power for the purpose of carrying out the 
provisions of this Act and to be directly responsible for the fulfilment 
of the purposes of this Act 

(21 m President may, by order In miHng, empower the Vice-President to 
exeroise ^ or any of die powers and duties referred to in clause (c) of sub- 

1 *^ duty or function which he is by resolution of 

the Board eoLpressly forbidden to delegate. 

K. ^ ex^e or discharge of any powers, duties or functions delegated 

^ restrictions iSS 
tioM ^ conations, if any, as may be laid down by the President and to tha 
control of, and to revision by, the President 

(4) Ev 
to the Bo 



order made ^der rab-section (2) shah forthwith be communicated 
and the [Officer Commanding-ta-Chief, the Command], 

^ Cantonments (Amendment) Act 1926 (35 of 1928^ S 9 
for Officer Commanding the District”. ' A A 

of Vloe-PresWent-It shall be the duty of the Vioe-Presldent of 

(al in the ateenoe of the President and unless prevented by reasonable 
caus^ ^ meetings of the Board and when so presidinff to 

the authority of the President under sub-seca^ oT^f |e^ 

tennporary absence of Oe President or pend- 



111 ^ — Note 1 

dT A the sanction for prosecnbon 

era men^r tf the staff Is not a statntorv 

on President of iS 
where the resohtttoa 
ISisKf*®* by the meetii^, sHdch waa 

Tg"* mre put by fte latter could mofr^be 

iVoi 21 8 11 4 


considered {o be somethlni; unauthorised 
ao^rdinft of sanction. lo prosecute. /*681 

Uadh Pta:^a {3)i 1968 Gd^ U 

(2) Provlrions oPiSectlon 22 do 'nol'^on- 

Board an authority td 


^ass j 


vp a Court 

Andh 
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24. reties of the Kxecubve Officer. — The Executive Officer shall perform 
all the duties imposed upon him by or under this Act, and sh^ be responsible 
for the custody of all the records of the “[Board], and shall arrange for the perform- 
ance of such duties relative to the proceedings of the Board or of any Committee 
of the Board or of any Committee of Arbitration constituted under this Act, as 
those bodies may respectively impose on him, and shall comply with every requi- 
sition of the “[Board], on any matter pertaining to the administration of the canton^ 
meat 


[a] Substi^ted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for ‘‘Cantonment Authority’'. 

25. Special power of the Executive Officer. — The Executive Officer may, in 
cases of emergency, direct the execution of any work or the doing of any act 
which would ordinarily require the sanction of the “[Board] and the immeaiato 
execution or doing of which is, in his opinion, necessary for the service or safety 
of the public, and may direct that the expense of executing such work or doing 
such act shall be paid from the cantonment fund;^ 

Provided that — 

(a) ^[® ® *] he shall not act under this section without the previous 

sanction of the President or, in his absence, of the Vice-President; 

(b) he shall not act under this section in contravention ot any order of the 
‘[Board] prohibiting the execution of any particular work or the doing 
of any particular act; and 

(c) he shall report forthwith the action taken under this section and the 
reasons therefor to the “[Board], 

[a] Subsrituted by the Cantonment (Amendment) Act, 1936 (24 of 1936), S, 69, 
for “Cantonment Authority". 

[b] The words “where there is a Board” were repealed by S. 9, ibid. 


ELECTIONS 

26. Electoral rolls.— (1) “[• • ®] “[The Board or, where a Board is not 
constituted in any place declared by notification under sub-section (1) of Section 3 
to be a cantonment, the OHicer Commanding the stationj, shall prepare and pub- 
lish an electoral roll showing the names of persons qualified to vote at election 
to the Board. Such roll shall be prepared, revised and finally published in such 
manner and on such date in each year as the “(Central Government] may by rule 
prescribe. 

(2) Every person whose name appears in the final electoral roll shall, so long 
as the roll remains in force, be entitled to vote at an election to the Board, and 
no other person shall be so entitled. 


(3) When a cantonment has been divided into wards, ®[* • •] the electoral 

roll shall be divided into separate lists for each ward • •]. 

(4) If a new electoral roll is not pubiLshed in any year on the date prescribed 
the “[Central Government] may direct that the old electoral roll shall continue in 
operation until the new roll is published. 

[a] The words “Where a Board is consbtuted in any cantonment, otherwise than 
in accordance with the proviso to sub-section (1) of Section 14," were re- 
pealed by the Cantonments (Amendment) Act, 1936 (24 of 1930), S. 10. 
lb] Substituted by S. 10, ibid, for “the Cantonment Authority", 

[cj The words “or the inhabitants into classes' were omitted by the Canton- 
ments (Amendment) Act. 1953 (2 of 1954), S. 6 (2-1-1954). 

[d] The words “or class, as the case may be" were omitted, ibid. 


Section 25 — Note 1 
(1) “We think that the exercise by the 
Executive OfTicer of the emerccncy powers 
conferred bv this cinusc should be aubiect 
to the previous sanction of the President 

or In his absence of the Vlce-PrcsldenU 


and we have provided accordingly.” — • 
Select Committee Kcpnrt. 

Section 20 — Note 1 

(1) For the meaning of the word *per* 
•on*, see Section 20. 


pile] Cantomneots Act, 1924 
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27* Qualification of electors. — *1(1) Every person who, on such date a? may 
be fix^ by the Central Government in this behalf by notiScatiou in the Officii 
Gazette (hereinafter in this section reterred to as "the qualityicg date"), is nut less 
than twenty-one years of age aiid who has vesided in the cantcumeLt for a period 
of not less than six months immediately preceding the qualifying date shall, if not 
otherwise. disquaUfied, be entitled to he enrolled as an elector. 

Elxplanation — When any place is declared a cantonment, for the first time, 
or when any local area is first included in a cantonment, residence in the place 
or area c^imprising the cantcument on the aforesaid date shall be deemed to be 
residence in the cantonment for the p’lrposes of this sub section.] 

(2) A person, notwithstanding that he is otherwise qualified, shall not be en- 
titled to bo CxJulleil as an elector if he on the '’[qualifying date] — 

^L(i) is not a citizen of (ndia]; or 

-l(ii) • • •] 

(iii) has been adjudged by a competent Court to be of unsound mind or 

(iv) is an undischarged insolvent, or 

(v) has been sentenced by a Criminal Court to imprisonment for a term 

exceeding '[twe years] or to transportation *[for an offence which is 
. declared by the "[Central Government] to be such as to unfit him to 

^ become an elector] *[" * * "] or has been sentenced by a Crimi- 

nal Court for any offence under Chapter IXA of the Indian Penal 
Code: 


Provided that the "[Central Government] may, by order in writing, remove 
any OisqualiricatioD incurred by a person under clause (v): 

"[Provided further that any disqualification incurred by a person under cL (v) 

shall terminate on the lapse of three years from the expiry of the sentence 3 >r 
order.] 


(3) If any person having been enrolled as an elector in any electoral roll sub- 

f^^**®"* y subject to any of the disqualifications refened to in els (i) 

(iu . (IV) and (v) of sub-section (2). his name shall be removed from the electoral 

roU unlKs m the case referred to in cl. (v), the disqualification js removed by 
(Leutral GovemmentJ. ' 


[a] 


[b] 

l c] 

l d] 
te] 


m 

[g] 


Substituted for tormer sub-s^tion (1) and Explanation by the Cantonment 
Laws (Extension and Amendment) Act, 195Q (53 of 1950), S. 6 (18-8-1950) 
Substituted for ’‘aforesaid date", ibid. 

Substituted for former clause (i) by A.L.O.. 1950. 

Clause (ii) was omitted by Act (SS' of 1950) S 8 

(^'‘[‘f“l93eh' s"' 11.“°“^^” Cantonments’ (Amendment) Act. 1930 

Inserted, ibid/s. 11, 

behaviour under 

Sw. n ^ Procedure. 1898.'' were omitted by Act 24 of 1936. 


[h] Inserted, ibid. Sec. 11. 


m II J 27 — Note 1 

.. i» of o'aase (1 

lion »!l heforo, the minimum quaiifici 
Iwior >'0 enrolled as a 

Sale “’1 P'”“" should be 

S I'ade^i’.;' 

lent ^u‘v’ 

8I.^So?®2“*.SnS,u\1ffkat"on®”dl 


Clause (v» of sub-setrlion (2) aulomalica!- 
Iv lerminalea on llie lapse of three years 
from the expiry of the sentence or order. 

(2j For the meaning of the word ‘per- 
son’ and as to when ‘a person shall be 
deemed to pay a lax directly’, .^ee Sec- 
tion 29. As to the removal of any mem- 
ber who becomes subiect to any of the 
disquahncalioDS mentioned in sub-sec. (2) 
of this section, see Section 34 (1) (a) 
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28. Qualification for being a member of the Board.— (1) Save as heremate 

provided, every person, not being ‘[person ''[in receipt of pay] in the military or 

cavil service of "[Government] ], whose name is entered on the electoral roll of a 

cantonment shall be qualified for election as a member of the Board in that can- 
tonment. 

person shall be qualified for nomination as a member of a Board 

if he is subject to any of the disqualifications specified in sub-section (2) of Sec- 
tion 27.] ’ 

(2) No person shaU be qualified for election or nomination as a member of a 
Boaro, if he — 

(a) hM been ^missed from ^[the service ol the “[Government] ! and is 

debased from re-employment therein, or is a dismissed servant of 
[a Board or an authority which, before the commencement' of the 
Cantonmeutb (Amendment) Act, 1936, exercised and performed the 
powers and duties of a Cantonment Authority under this Act]; 

(b) is debarred from practising as a legal practitioner by order of anv com- 

potent authority; ^ 

(c) hol^ any place of profit in the pft or at the drsposal of the Board, or is 

of the Bo£t"'or°®“"’ « member 

“a subsisting contract made with, or in work being done 

for, the Board except as a shareholder (other than a directorl^ln an 
mcorporated company; or x au « uueccor; m an 

permanent or temporary, of a Board; or] 
H(ddd) IS a member of any other local authority: or] 

(e) is disqualified under any other provision of this Act: 

Provided that-** 

(i) any of the disqualifications leferred to in .'Sauses anrl fu\ l 

(ii) tt person shall not be deemed tc have .\nv incere^r in 4^ 

sZe “ ZrLTt-‘° ® ^ " 


Zjt7<: thelLe: “y 

7en?TZn^®;i®'e!““ “> for the pay- 

7 fotToZf fo the affair, 

fd) t^ ^e to foe B^ of any articles in which he regularly trade* 
or foe purchase from foe Board of any articles ^ Lue fa 
either case not exceeding Rs. 1,500 in the anmerat^ ir> ™ 

during foe period of foe® contractor wol ®®^ ® ^ ^ 

ta] Substitu^ hy foe Cantonments (Amendment) Act, 1933 (24 «f 1930) s 1&. 

I ki j stipeoc^ Magistrate or Military OIDcei or soldier” ’ 

[b] Added after the words **not beioff a nerson^ hv k, /a j 

ment) Act, 1944 (8 of 1944), S. 4 (17-3 Camonmenb (Amend- 

d] Substituted by A.O. for “Government service" 

e] Substituted by Act 24 of 1930, S. 12, for "foe Cantonment Authority-. 

SeefJon 28 


— Note I 

SeiHon 'm- aV lo “thi menUoned fa 

of any member who becomea fubject ta (1) (a). 


fl) For the meeninc of the word *per< ' anv 

mib-^Uoo (2) of this section, see Seo, 84 


rite] CaBtoiments Act, 1924 
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[f] Came iato force on 81st October 1936. 

[gi Words “stipendiary Magistrate or” were repealed by the Cantonments 
(Amendment) Ac^ 1925 (7 of 1925), S. 4. 

[h] Inerted by Act 24 of 1936, S. 12. 

[1] Inserted by the Cantonments (Amendment) Act, 1953 (2 of 1954) S 7 

(2-1-1954). X /. ii 

29. Interpretation. — For the purposes of Sections 26, 27 and 28^ 

(a) “person” means an individual human being, 

.[(b) . . • OJ 

[a] Clause (b) was omitted by the Cantonment Laws (Extension and Amendment) 
Act, 1950 (53 of 1950), S. ffl. ^ 

30. Joint famiUes, etc, [Repealed by the CantonmenU (Amendment) Act 
1953 (2 of 1954), S. 8 (2-1-1954).] ' ^ ^ 


31. Power to make rules regulating elections.— The •[Central Government] 

iMy, either gene^y or speciaUy for any cantonment or group of cantonments, 

after previous publication, make rules consistent with this Act to regulate all or 

any of the following matters for the purpose of the holding of elections under this 
Act, namely: — 

(a) the division of a cantonment into wards .[* * *]; 

(b) the^ determination of the number of members to be elected by each ward 

•[(c) ••••]; 

(d) the preparation, revision and final publication of electoral rolls: 

rn n . 7 ^ To Rules under. Rules 16 and 20 - Th; 

(1) Rifics under. Rules 43, 47 — The prwcnbed nomination form does no* 
fact that improper refusal of a nomination *iutte that in the case of a double-member 
paper hM been made specifically as a constituency where a scat is 

by f “beduled ca.te a c^didate ah7Jd Z 

Rule 47 is a necessary factor to be con- ter m the nomination paoer the seat 
.idered m interpretin* the words “at the he is contestinB. FaUure to“menHon 

9 “ 94? Tr. “ ~ f?r °r'ej^U?a 

^ ■ si notation paper. AIR 1957 Madh Pra 

(2) Rules under, Rr. 44, 42, 43 and 45 20 (23): 1957 Jab LJ 108 (DB). 

Lanpja^e of Rule 44 is mandatory — Se- , The expression ‘a candidate at the 

curity deposit should accompany election election as used in Rule 43 of Canton- 

petition Deposit can be made at any ™ent Electoral Rules includes a candidate 
VSf taken up for hearing, “°™^®tion paper has been reiected 

828 U^108^(DB)*^^ 

(3) Rules under. Rule 20 — Finding that , Rules under — The comhin»/i r.o/i 

nomination paper has been improperly re- IS* , “X ® to 12 of the Rules shows 

jected — It must be held that result of ll*®t the power of the Executive Officer of 

£ 5 ®“ materially affected. AIR suo motu correcting the rolls u 
1957 Madh Pra 20 (24): 1957 Jab U 108 lonfhied to the case of persons wh“m he 

^ and also to caserwhere 

(4) Rules under. Rule 20 — Seconder « correction in pursuance of 

of nommatioD paper giving hb serial num- publish- 

ber as printed in Hindi version of electo- of cWml corrections with the 

ral roll ~ Number wrongly printed — K/u prescribed by 

Nomination paper cannot be rejected. AIR /q\ n’l Punl LR 672. 

lOa’iDB)^ ^ El^iion^^^Pe'StiSi 

»a;s ssf 

U 108 (DB)T xJb 248): 19« 
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(e) the registration of electors, the nomination of candidates, the time and 

manner of holding elections and the method by which votes shall be 
recorded; 

(f) the authority <*[(which may be an officer of the ®[State] Government)] 

by which and the manner in which disputes relating to electoral rolls 
or arising out of elections shall be decided, and the powers and duties 
of such authority and the circumstances in which such authority may 
declare a casual vacancy to have been created or any candidate to 
have been elected; 

(g) any other matter relating to elections or election disputes in respect ol 

which the ® [Central Government] is empowered to make rules under 
this Chapter or in respect of which this Act makes no provision or 
makes insufficient provision and provision is, in the opinion of the 
“[CentrAl Government], necessary. 

[a] The words ^or of the inhabitants of a cantonment into classes, or both” 

were omitted by the Cantonments (Amendment) Act, 1953 (2 of 1954), 
S. 9 (2-1-1954). 

[b] The words “or class of persons” were omitted, ibid. 

[c] Clause (c) was omitted by the Cantonment Laws (Extension and Amend- 

ment) Act, 1950 (53 of 1950), S. 8 (18-8-1950). 

[d] Inserted by the Cantonments (Amendment) Act, 1944 (8 of 1944), S. 5 
(17-3-1944). 

MEMBERS 

32. Member not t© vot© on matter in which he is interested.— No member 
of a Board shall vote at a meeting of the Board *[or of any committee of the 
Board] on any question relating to his own conduct or on any matter, other than 
a matter aifecting generally the inhabitants of the cantonment, wluch affects his 
own pecuniary interest or the valuation of any property in respect of wliich he is 
directly or indirectly interested, or of any property of or for which he is a mana- 
ger or agent. 

[a] Inserted by the Cantonments (Amendment) Act, 1940 (31 of 1940), S. 3 
(27-11-1940). 

33. Liability of members. — Every member of a Board shall be liable for the 
loss, waste or misapplication of any money or other property belonging to the 
Board if such loss, waste or misapplication is a direct consequence of his neglect 
or misconduct while such member; and a suit for compensation for the same may 
be instituted against him either by the Board or by the ^[Central Government]. 

34. Removal of members. — •[(!) The*[Central Government] ma y remove 
from a Board any member thereof who — 

(a) becomes ^[or is found to have been at the time of his election or nomi- 

nation] subject to any of the disqualifications specified in sub-section (2) 
of Section 27 *[or in Section 28]; or 

(b) has absented himself for more than three consecutive months from the 

meetings of the Board and is unable to explain such absence to the 

satislaclion of the Board: 

^[Explanation. — In computing the aforesaid period of three consecutive 
months, no account shall be taken ef any period of absence with the leave 
ef the Board]; er 

(c) has knowingly contravened the provisions of Section 32; or 

(d) being a legal practitioner, acts or appears on behalf of any other per- 

son against the Board in any legal proceeding or against the ”[Govem- 

SeoUon 82 — Note 1 

(I) As to the removal of any member ilons of this •ecUon. see Section 84 (X) 
who has knowingly contravened the provi- (c). 
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mentl in any such proceeding relating ta any natter in which the Board 
is or has been concerred, or acts or appears on behalf ot any person m 
^y criminal proceeding instituted by or on benalf of the Board against 

guch person.] 

(2) The •[Central Government] may remove from a Board any member who. 
in the opinion of the nCential Government], has so flagrantly abused in any man- 
ner his position as a member of the Board as to render his continuance as a mem- 

her detrimental to the ^lublic interests. 

•r(2A) The Central Government may, on receipt 9t’ a report from Ae officer 
Commanding the station, through the Officer Commanding-in-Chief. ^e Commanch 
remove from a Board an> military officer nominateo a member of the Board who 
is, in the opinion ot die Officer Commanding the station, unable te discharge his 
duties as member of the Board and has failed tu resign his office.] 

(3) No member shall be removed from a Board under *[sub-section (1) or sub- 
section (2) of] this section unless he has been given a reasonable opportunity of 
showing cause against his removal. 

[a] Substituted by the Cantonments (Amendment) Act, 192T (2S of 1927), S, 4, 

for the original sub-stction. 

[b] Inserted by the Cantonments (Amendment) Act. 1942 (15 of 1942), S. 6 
(31J-3-1942). 

Ic] The words and figures were subsUtuted by the Cantonments (Amendment) 
Act, 1940 (31 of 1940), S. 4, for the words, brackets and figures '‘or in sub- 
section (2) of Section 28” (27-11-1940). 

[d] Added by the Cantonments (Amendment) Act, 1953 (2 of 1954), S. 10 

(2-1-1954). 

[e] Inserted by Act 31 of 1940, S 4 (27-11-1940). 

[f] The words, brackets and figures were inserted by Act 15 •£ 1942, S. i' 

(30-3-1942). 


•[35. Consequences of removal —(1) K member removed under clause (b) of 
gub-section (3) ‘[or under sub-section (2A)] of Section 34 shall, if otherwise quali- 
fied, be eligible for re-election or re-oomination, 

(2) A member removed under clause (c) ar clause (d) of sub-section (1) of 
Section 34 shall not be eligible for re-election or nomination for the period during 
which but for such removal he would have continued office. 

(3) A aiember removed under sub-sectiow (2) Section 34 shall not be 
eligible for re-elecMom >r uominatioc until the expiry ot three years from the date 
of his removal.] 

[a] Substituted by tne Cantonments (Amendmeat) Act, 3927 (2S of 1927), S. 5, 
for the origiDal S. 35. 

w Inserted by the Cantonments (Amendment) Act 1946 (3i of 1940), S. 5 
(27-11-1940). 

SERVANTS 


36 Disqualification •£ person as servant of Board. — (1) No person who has 
directly or iuduectly by himself or his partner asy share or interest in a contract 
with, by jr on behalf of a '[Board] or in any employment under, by or on behalf 
of a '[Board], otherwise than as a servant of the '[Board], shall becumo or re- 
main $ servant of such '[Board]. 

(2) A servant of a '[Board] who knowingly acquires or continues to have 
directly or indirectly by himself or his partner any share or interest in a contract 
with, by or on beh^ of the '[Board] or. In any employment under, by or on 
behalf of the '[Board] otherwise than as a servant of the '[Board], shall be deem- 
ed to have conunittea an offence under Section 168 of the Indnm Penal Code. 

(3) Nothing in this section shall apply to any share or interest in any con* 
tract ydth, by or on behalf of, or employment under, by er on behalf of a '[Board], 
if the same Is a share in a company contracting with, er employed by, er en bo- 
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half of, the ‘[Board] or Is a share ar interest acquired or retained with the permit 
non c the [Officer Commanding-in-Chief, the Command,] in any lease or sale 
to, or oxirchaso by, the ^[Poardj of Und or buildings or in any agreement for the 

SflTTIQ# 

'[(4) Eve^ pOTon applying for employment as a servant ef a Board shaTl ]| 
he IS related by blood or riarriage to any member of the Board or to any pereon. 
not oemg a memal larvant, m receipt of remuneration from the Board, notify the 
tact UM the nature of such relationship to the appointing authority before the 
appomtment is made, and if he has failed to do so, his appointment shall be Invalid 
but without prejudice to the validity of anything previously done by him.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) S. 69 

for “Cantonment Authority”, * 

[b] Substituted by thf. Cantonments (Amendment) Act, 1926 (35 of 1926) S, 2. 

for “Officer Commanding the Oistrict”. ^ 

[c] Inserted by \ct 14 1936, S. 13, 

•[36A Cantonment servant to bo deemed a public servant— Every officer or 
servant, p^anent temporary, of a ‘•[Board] shaU be deemed to be a public 
servant within the meaning of the Indian Penal Code, and in the definition o3 
•Legd remuneration in Section 161 of that Code the word “GovemmenP* shall 
tor the purposes of this section, be deemed to include a “[Board].] 

[a] ^serted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 5. 

LbJ Substituted oy the Cantonments (Amendment) A^ 1936 (24 of 1936). S. 69 
for “Cantonmeat Authority". * v . 

PROC'EDUBB 


37, Meefangs.-^!) Every Board shall ordinarily hold at least one meeting in 
eveiy month on such as may be fixed, and of which notice shall be given In 
C^ptw^^ ^ provided, by regulations made by the Board under this 

(2) The President may whenever he thinks fit and shaU upon a requisition in 

one-fourth of the members of the Board, convene a special 

®dj“um<5d untU the next or any subsequent day, and 
an adjourned meeting may be further adioumed in IiVa mfinnAip 


fransacted.— Subject to any regulaKon made by the Board 
under this Chapter, any business may be transacted at any meeting: 

Prodded ffiat no business relating to the Imposition, abolition ©r modification 

^ * meeting unless notice of the same and of ^ 
^ bas been sent to each member not less than seven days befSe 

39. -^1) The quorum necessary for the transaction of business at a 

^fang of a *[in w^h there is more than one elected member] shall be 

^e or of the n^ber of members of the Board actually holding office at 

the time, whichever is the greater numben ooiumg omce at 

b[o • O OJ 

‘[(lA) The quorum necessary for the transaction ^ busiuess at a .a 

fK. ® Presldenl shaD adjourn the meeting and 

the business which would have been brought before the original meetinriftheie 

h^ been a quoruin present thereat shall be brought before, and may be transact- 
ed at, an adjourned meeting, whether there is a quorum present or not, 

[a] Inserted by the Cantonments (Amendment) Act, 1938 (24 of 1936) S 14. 

[b] The proviso was repealed by k 14. ibid. 
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•[40, Presiding Officer. — In the absence of— 

(a) both the President and the Vice-President from any meeting of a Board 

in which there is more than one elected member, 

(b) the President from a meeting of a Board constituted under sub-sec. (5) 

of Section 13 or sub-section (1) of Section 14, 
the members present shall elect one from among theii own number to preside ] 

[a] Substituted by the Cantonments (Amendment) ^\ct, 1936 (24 of 1936), S 15, 
for the original section. 

41, Minutes. — (1) Minutes of the proceedings of each meeting shall be re- 
corded in a book and shall be signed bv the President before the close of the meet- 
ing, and shall, at such timer and in such place as may be 6xed by the Board, be 
open to inspection free of charge by aiiy inhabitant of the cantonment. 

(2) Copies of the minutes shall as soon as possible after each meeting, be 
forwarded for iiiformation to *fthe Officer Commanding-in-Chief, the Command,] 
the Officer Commanding the District, the Officer Commanding the Brigade area, 
•[the District Magistrate and the Military Estates Officer]. 

[a] Inserted by the Cantonments (Amendment) Act, 1926 (35 of 1926), S. 3. 

[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 16, 
for ■‘and the District Magistrate", 

42. Meetings to be public. — Every meeting of a Board shall be open to the 

public unless in any case the President, for reasons to be recorded in the minutes, 
otherwise directs. ’ 


43. Met^d of deciding questions.— (1) All questions coming before a meet- 
ing shall be decided by the majority of the votes of the members present and 
voting. 

(2) In the case of an equality of votes, the President shall have a second or 
casting vote. 

(3) The dissent of any member from any decision of the Board shall if the 
member so requests, be entered in the minutes, together with a short statement 
01 the grounds for such dissent. 


fof civU areas.— (1) Every Board consHtuted under Sec- 
tion 13 m a Class I Cantonment or Class 11 Cant.'^nment shall appoint a committee 
consisting of the elected members of the Board, the Health Officer and the Exe- 
cuhve Enpneer for the administration of such areas in the cantonments as the 
ICenba Government] may, by notification in the "LOfficial Gazette], declare to 

~ pSid “•‘cC 

lb] sXtTtat^^ Cantonments (Wndment) Act, 1936 (24 of 1936). S. 17. 
(2 s. ^M2-Ul“54) ® Cantonments (Amendment) Act. 1953 


m wn 41 — Note 1 

were r^r?.a ® the meeting 

mlnnle Papers and not in 

Of Rule 7 *o the requirements 

AIR 1958 ^ mL! irregularity. (’68) 

Am 1958 Madh Pra 2 (3): 1958 Cri L Jour 

(11 A “ Note 1 

1# 'u8uail^’nf!i“*^ Cantonment Board 

PresidAnt fiTi in camera If the 

w^ords ** desirable to do so and 

PiA reasons for doing so. Where 


the President had not recorded his rea- 
sons for holding a meeting in camera, it 
was a mere irregularity which could not 
vitiate the proceedings. (’58) AIR 1958 
Madh Pra 2 (3): 1358 Cri L Jour 41. 

Section 48-A — Note 1 
(1) Section 43-A was newly ao'ded by 
the Cantonments (AmeodmenQ Act. (938. 
The Health Officer and the Exeoutive Engi- 
neer have been made ex offido members 
of the Bazar Committee at the si.ggeslion 
of the Second Select Committee. Prior to 
this they were left t« be eo-opted. 
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44. Power to make regulations,— (1) A Board may make regulations consist- 

ent with this Act and with the rules made thereunder U provide for all or anv of 
the following matters, namely;— ^ 

(a) the time and place of its meetings; 

(b) the manner in which notice of 3ie meeting shall be given; 

(c) the conduct of proceedings at meetings and the adjournment of meet- 

ings; 

(d) the custody of the common seal of toe Board and the purposes for 
which it shall oe used; and 

(e) the appointment of committees for any purpose and the determination 

of all matters relating to the constitution and procedure of such com- 
mittees, ^d the delegation to such committees, subject to any condi- 
tions which the Board thinks fit to impose, of any of the powers or 
duties of the Bosxd under thi^ Act other than 9 power to make remi* 
lations or bye-laws, 

(2) No regulation made under clause (e) of sub-section (1) shall take effect 
until it has been approved by the ’’[Central Government] 

(3) No regulation made under this section shaD take effect until it has been 
ipublished in such manner as the ®rCentraI Government] may direct 

45. Joint action with other local authorit>'.— (1) ‘[Board] may—* 

(a) ioin with any other local authority — 

(i) in appointing a joint committee for any purpose in which they are 

jointly interested and in appointing a chairman of such committee; 

(ii) in delegating to such committee power to rrame terms binding on 
the ‘[Board] and such other loc^ authority as to the construction 
and toture maintenance of any joint work or to exercise any power 

which might be exercised by ‘’[the Board or by such other local 
authority]; and 

(iff) in making rules far regulating the proceedings of any such com- 
mittee relating to the purposes for which it has been appointed; 

.(b) vrith the previous sanction of '[the Officer Commanding-in-Chief, the 
Command and] the *LState Government] concerned, enter into an 
agreement with any other local authority regarding the levy of any tax 

u ^ or foU respectively leviable by the '‘[Board 

and by such other local authority] may be levied together instead of 
separately within the limits of the aggregate area comprising the areas 
subject to the control of the ‘[Board and such other local authority.] 

(2) H any difference of opinion arises between any ‘[Board and other local 
authority] acting together under this section, the decision thereon of the “[Central 

Gwemment] or of an officer appointed by the “[Central Governmeutl in this 
behalf shall be final. 

(3) When any agreement such as Is referred to in clause (b) of sub-section (1) 
has been entered into, then — 

(a) where the agreement relates to an octroi or terminal tax or toll, the 
other local authority with which the ‘[Board] has made such agree- 
ment shall have the same powers to establish octroi limits and octroi 
stations and places for the collection of the terminal tax and terminal 
toll within the cantonment, as it has within the area ordinarily sul>* 
ject to its control; 

(b) such other local authority shall have the same power of collecting sucb 
tax or toll in the cantonment, and the provisions of any enactment in 
force relating to the levy of such tax or toll by such other local auth- 
ority shall apply in the same manner, as if the cantonment were com- 
prised within the area oidiDarily subject to its control; and 
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(c) the total of the collection of such tax and toU made in the cMtonment 
and in the area ordinarily subject to 

authority and the costs thereby incurred shall be divided between tta 
cantomnent fund and the fund subject to the control of such other 
local authority, in such proportion as may have been detennmed by 

the agreement. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 

for "Cantonment Authority”. « 

[b] Substituted by ibid, S. 16. for "either of the said authorities . 

cl inserted by ibid, S. 18. . « .1 . , u 

d] Substituted by S. 18 of Act (24 of 1936), for authonues so contractmg . 

e] Substituted by ibid, S. 18, for “said authonties . 

[i] SubsHtuted by ibid, S. 18, for "authonties . 


*[45A Report on admi nistration. — Every board shall, as soon as may be 
after the close of the year and not later than the date fixed in this behalf ^ the 
•ICentral Government], submit to the •[Central Government] through the Officer 
Commanding-in-Chief, the Command, a report on the administratioa of the canton- 
ment during the preceding financial year, in such form and containing such details 
as the •[Central Government] may direct. The comments, if any, of the Officer 
Commanding-in-Chief, the Command, on such report shall be communicated by 
him to the Board which shall be allowed a reasonable time to furnish a reply 
thereto, and the comments together with the reply, if any, shall be forwarded to 
the •[Central Goverument] along with the report.] 

[a] Inserted by the Cantonments (Amendment) Act, 1930 (24 of 1936), S. 19. 


CONTROL 


46. Power of Central Government to require production of documents. — The 
•[Central Government] •[* • *] may at any time require a ‘’[Board] — 

(a) to produce any record, correspondence, plan or other document in its 

possession or under its control; 

(b) to furnish any return, plan, estimate, statement, account^ ar statistics 

relating to its proceedings, duties or works; 

(c) to furnish or obtain and furnish any report. 

w The words “or tlie Local Government” were repealed by A. O. 

[W] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
tor "Cantonment Authority”. 


47. Inspecdoou — ^The ‘[Central Government or the Officer Commanding^in- 
Cffief, the Command], may depute any person in the service of the •[Govern- 
ment] to inspect or examine any department of the office of or any service or work 
undertaken by or thing belonging to, a ^[Board], and to report thereon, and the 
•[Board] and its officers and servants shall be bound to afford the person so 
deputed access at uU reasonable times to the premises and property of the •[Board] 
and to all records, accounts and other documents the inspectioa of which he may 
consider necessary to enable him to discharge his duties. 

[a] The words “Governor-General in Council or the Officer Commanding-in- 
Chief, the Command” were substituted for the words “Officer Commanding 
the District” by the Cantonments (Amendment) Act, 1920 (35 of 1926), 
S. 4; and the words “Central Government” were substituted for the words 
“Governor-General in Council” by A. O. 

[b] Substituted by the Cantonments (Amendment) Act 1939 {24 of 1936}^ 69> 

far “Cantonment Authority”. 


^ 48 . PowCT to call for documents.— -‘[Hio Officer Gommanding-in-Ghfe^ 

Command], may, by order in writing, — 

(a) can for any book or document in the possession ^ tinder the coi 
of the •[Board]; 
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(b) require the nBoard] to tumlsh such statements, accounts renorb, auH 
Zb a proceedings, duties oi wX as“e 

IW W ^ a. i'iiS.™"'’ <''“»*”“■> Act 1986 (24 1936), S. re. 


„ 6,4 oac, C«c_„dlniL?hS,f Sc™r.S)l^^„p&“ 

(a) that an> duty imposed an a “[Board] by or under this Act has not been 

^bSTir! “ ineffiSent 

*’ d“ srf“4“r.'irfc : S' s "3!™“” 

iuch neriod as nrl hi rl,- f c. ‘ . \ ’[Board], within 

..dcta,.. LJ. i” 3f c"i 

•“ ““ “»*««■ fa a. 

Provided that^ unless in the opinion of the •rCentml a-^/rs 

tirof^®;rffr1.fnSsS'^Jrl“e*^L^^ ‘’“d 

SuiTnoT bf madt .hovJ^ “S 

[a] SobtM by th^ Cantonmenta (Amendmeut) Act 1936 (24 of 1936). S. 21 

lb] Tht wo^ “Governor-General Id CoundJ w thf nmn^ o j- 

fa DMcr°bv°1“‘’5 ra"?r‘'?“ '" fa ‘“"C" 

fa® r-S: 4?? 

the words “Governor-General In Council". ^ ^ 

10 Ca^nments (Ameudnrent) Act. 1930 (24 of 1936). S. 69. 

[d] inserted by A. O. 

le] TJe wor^ “afto co^tatlon with the Local Govemmenr were repealed iv 

Can^^r with” had been subsHtutST by tS 

(^^ents (Amendment) Act, 1926 (35 of 1926). S. 5. for tto word! 
^th^e concurrence ef the Officer Commanding-ln-Chief, the Command. 

® Po^ ■•Governor-General in Council or the Officer Comma»ding-ln-Chief 
ffie Command as the case may be” were substituted bv 
^endinmt) Act, 1926 (35 of 1928). Ss. 5 and 6 for the wo^ 
Comman^g the f^tric^. and the words “Central GoveZerr werf 
sbtuted by A. O. for the words “Governor-General in Council*. 


'!? ]“ 4,**^’^?® enforcement of direction under Section 49 —Tf 
within the ^od flx^ by a direction made under SeoHoo 49, any acdra the 

t^g jf which has been duectod under that section has not been dffiy taken, the 

‘[Central Government or the Officer Commanding-ln-Chlef. the Command S ffie 

^e inay be] may make arrangements for the taking of such action, and may direct 
that all eipenses connected therewith shall be defravad out ti.- 
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[a] The words “Governor-General in Council or the OflBcer Conimanding-in<' 
Chief, the Co mmand , as the case may be'', were substituted for the words 
“Officer Commanding the District" by Ss. 5 and 6 of the Cantonments 
(Amendment) Act, 1926 (35 of 1926), and the words “Central Government' 
were substituted by A. O. for the words “Governor-General in Council". 

51. Power to override decision of Board,— (1) If the President dissents from 

^y dwision of the Board, which he considers prejudicial to the health, welfare or 

tocipline of the troops in the cantonment, he may, for reasons to be recorded in 

the i^utes, by order in writing, direct the suspension of action thereon for any 

period not exceeding one month and, if he does so. shall forthwith refer the matter 

to the Omcer Co mmandin g-in -Chief, the Command, ‘[the reference being made, 

save in <^es y^heie the Officer Commanding the District is himself the Officer 

OMamai^g-m-<^ef Command, for the purposes of this Act], through the 

Otiicer ^mmanding the District, who may make such recommendations thereon 
as he thinks fit 

Ma^trate considers any decision of a •■[Board] to be pre- 
udieij to the pub^ health, s^ety or convenience, he may, after giving notice 

^ intention to the [Board], reter the matter to the ‘[Cent^ Gov- 

d^osal of the reference to the “[Central Government], 
no action shall be taken on the decision, *” 

(3) If any Magistrate who is a member of a Board, beine nresent nf c 
ing. dissents from any decision which he considers prejudicial to the nubho hpalfrh 
s^ety or convenience, he may. for reasons to be reiirdS in thp ^ 

^r^vmg notice in writing of his intention to the President renorf fh^ 

District Magistrate; and the President shall, on rS of sueh ^nH a" 

the suspension of action on the decision for period suffiHpnf tn on 
munication being made to the District u ^ 

as provided by sub-section (2). ^ takmg proceedings 

[a] by the Repealing and Amending Act, 1927 (10 of 1927). S. 2 and 

for^SiLC\urnv!“‘* Act. 1936 (24 of 1936), S. 69. 

under Secltt^l^^ ‘^C^nand, on reference 

mand. may at any time- ^ ^ Commandmg-ia-Chief. the Com- 

] 

“«.Xid°riogsss"i:; stiBSr"” ® - 


li\ UX 17 W — Note 1 

lo Clau2l*Bj®Tf amendment 

generally _ Select CoXt/^ 
c 62 — Note 1 

fr I"”*-*- 

dem generis* to thf IL ‘ejue- 

*** #ow6rt tn Jm' •ezenlMd 


wider SecUon 61 are Umited to thosp H-pI 

Buf^def Section%5"”5.e" t 

SiRTiJi Sii'T^T,,",! (w 

rir. "V 

Bo^ is to be gathered from the maioritv 

^ contro^er ^tJo„ M (U^fbTcS' 
to^t. Act. TM) AIR 
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(b) direct the suspenstoa, for such period as may be stated in the order, of 
action on any decision of a *^[BoardJ, other than a decision which has 
been refened to him under sub-section (1) of Section 51, and there- 
after cancel the suspension or ®[after giving the Board a reasonable 
opportunity of showing cause why such direction should not be made], 
duect that the decision shall not be earned into effect or that it shall 
be carried into effect with such modifications as he may specify. 

(2) When any decision of a Board has been referred to him under sub-sec- 
tion (1). of Section 51, the Officer Commanding-in-Chief, the Command, may, by 
order in writing, — 

(al cancel the order given by the President directing the suspension rf 
action; or 

(b) extend the duration of the order for such penod as he thinks fit; or 

*Uc) after giving the Board a reasonable opportunity of showing cause why 
such direction should not be made, direct that the decision shall not ba 
earned into effect or that it shall be carried into effect by the Board 
with such modifications as he may specify.] 

[a] Certain words were repealed by the Cantonments (Amendment) Act, 19311 

(7 of 1931), S. 3. 

[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 

for “Cantonment Authority’ . 

[c] Inserted by S. 22, ibid. 

[d] Substituted by S. 22, ibid, for the original clause. 


53. Powers of Central Government on a reference made under Section 51. 


When any decision of a ‘[Board] has been referred to the "[Central Government] 
under sub-section (2) of Section 51, the "[Central Government] may, after consult- 
ing the Officer Commanding-in-Chief, the Command, by order in writing. — 

(a) direct that no action be taken on the decision; or 

(b) direct that the decision be carried into effect either without modification 

or with such modifications as it may specify. 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1936), S. 69, 
for “Cantonment Authority**. 


54. Supersession of Board. — (1) If, in the opinion of the "[Central Govern- 
ment!, any Board is not competent to perform or persistently makes default in th« 
performance of the duties imposed on it by or under this Act or otherwise by law, 
or exceeds or abuses its powers, the "[Central Government may ‘[" " "] 
order published, together with the statement of the reasons therefor, in the 
cial Gazette], declare the Board to be incompetent or in default or to have exceed- 
ed or abused its powers, as the case may be, and supersede it for such period as 
may be specified in the order : 


Provided that no Board shall be superseded unless a reasonable opportunity 
has been given to it to show cause against the supersession. 

(2) When a Board is superseded by an order under sub-section (1),— 

(a) all members of the Board shall on such date as may be specified in 
the order, vacate their offices as such members but vrithout prejudice 
to their eligibilty for election or nomination under clause (c); 

(b) during the supersession of the Board, all powers and duties conferred 
and imposed upon the Board by or under this Act or otherwise by law 
shall be exercised and pertormed by the ^[Officer Commanding the 
station] subject to such reservation, if any, as the "[Central Govern- 
ment] may prescribe in this behall; and 


SecUon 64 -- Note 1 
(1) Under Section 9 the Central Govern- 
ment may, by notification in the OtTiclal 
Gazette, direct that any provUloa of this 


Act shall. In the case of any cantonment m 
which the Board is superseded under Sec- 
tion 64, apply with such modiflcationa 
may be so specified. 
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(cj belore the expiry of the period ml supersession elections shall be held 
and uominations made for the purpose of reconstituting the Board. 

|a] The words “with the previous sanction of the Governor-General in Council' 
were repealed by A. O. 

[b] Substituted by the Cantonments (Amendment) Act, 1925 (2 of 1925J, 

S. 14, fe< “Commanding OfBcer of the Cantonment'’. 

VAUDITY OF PROCEEDINGS 

53. Validitv of proceedings, etc. — (1) No act or proceeding of a Board or 
H any committee of a Board shall be invalid by reason only of the existence of a 
vacancy in me Board ox committee. 

(2) N« disquahdcation or defect in the election, nomination or appointment of 
a person acting as the Piesidont or a member of a Board or of any such committee 
shah vihate any act or proceeding of the Board or committee if the majority of the 
persons present at the time of the act being done or the proceeding being taken 
were duly qualified members thereof. 

(3) Anv document or minutes which purport to be the record of the proceed- 
ings of a Board or of any committee of a Board .shall, if made and signed substan- 
tially in the manner prescribed tor the making and signing of the record of such 
proceedings, be presumed to be a correct record of the proceedings of a duly 
convened meeHng, held by a duly constituted Board or committee, as the case may 
be, whereof all the members were duly qualified. 


CHAPTER IV 

SPIRITUOUS LIQUORS AND INTOXICATING DRUGS 

56. Unauthoriserl sale of spirituous liquor or intoxicating drug.— If within a 
cantonment, or within suen limits adjoining a cantonment as the ® f Central Govern- 
ment] may by notification in the '[Otticial Gazette] define, any person not subject 
wisn “V subject to military or air-force law other- 

offer, nr ^ ‘™°'vinsly barters, sells or supplies, or 

d^?to o^Z^A spirituous liquor or intoxicating 

^hout the f soldiers wife or minor child 

without the written permission of the * OfiBcer Commanding the stationl or of soma 

person authorised by the ‘[Officer Commanding the station] to Sn? su^h ner^U 

punishable vrith fine which may extend to on? hundred Rupees, 

I I s “ term which may extend to three months, or with Lth. 

(b) the wife or servant of any such person or of a soldier, 

th“ pJL use o'f Government] or for 

1 ^use Ot g military officer, more than one quart of any spirituous liquor. 


ii\ 'TV ^ — Note 1 

(1) The word ‘sunnlies’ in this Section 

In inapplicable 


toxicaimg drugs’ should be taken in theii: 
popular aud ordiiiarv meaning. Thus, ‘lari* 

spirituous liquor, (’88) 15 Cal 


In the case ot bo-- <’«) «5 Ca, 

"ru" ,l“rvai';%rr'rid -‘T" ««« '^’.ion'^-47 

Uquor with soldier’s money fol^urc**?^ ”*■ h°nie-made beer is not inc» 

servant cannot be said tn i- j eluded m the term ’’spirituous liquor:” (’ 73 ^ 

liquor to the soldier ( 071 3? ‘tt^R (AppI 15 (IB) (Decision 

(6M) B Crl L Jour 67 . ' ’ Act I of 18BB, Seclii^ ^5 

(2) The w«Rls splrituoiB hauoi' ani In. CM) »«» 
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otner tnan fermented malt-liquor, without the written permission of the •rOfficer 
Lom^ding the station] or of some person authorised by the ‘rOfficer Command, 
mg the station] to grant such permission, he or she shall be punishable, in the 
c^e of a first offence, with fine which may extend to fifty rupees, and, in the case 
of a subsequent offenc^ with imprisonment for a term which may extend to thiM 
months, or with fine which may extend to one hundred rupees 

la] Substituted by the Cantonments (Amendment) Act, 1925 (3 d 192S> S m 
for "Commanding Officer of the Cantonment" /. <• iiMi 

68. Arrest of persons and seizure and confiscatton of thlnes for offenre* 

.g^t the two lasUoregoing sections.— (1) Any police officer or excise offioef may 

wthout an order from a Magistrate and without a warrant, arrest any person 

whom he finds comimttmg an offence under Section 56 or Section 57 Md bLv 

detam any spmtuo^ liquor or intoxicating drug in respect of which such 

an offenM has been committed and any vessels or coverings in which the linut 
or drug is contamed. 

® accused of an offence under Section 56 has been previously 

convict^ of an offence under that secbon, an officer In charge of a poliM station 
my with the wntten pennissioii of a Magistrate, seize and detain spinous 
hquor or mtoxicating drug withm the cantonment or within any limif. defined 

X'c -Idch, at the toe of the alleged commissien of to subStnl 

offence, belonged to, or was m the possession, of such person. 

(3) The Court convicting a person of an offence under Section 50 or Sec 57 

may order the confiscation of the whole or any part of anything wdz^ under 
sub-section (1) or sub-section (2). anymmg seized under 

cedure’ provisions of Chapter XLin of to Code oi Criminal Pro- 

fi sub-section (1) or sub-section 12) and not 

sub-sechon (3) shall be restored to to person Ei^ whom it 


5». Saving of ^cleo sold or nqipUed for medicinal purposes.— The foreaoina 
f “Of «PPly to to sale or supply of any artick 

la] Substituted by to Cmtonmenti (Amendment) Act. 1925 (Z of 1926). S. 14. 
for ^ommaoding Office of the Cantonment'^ 


CHAFIEB V 
TAXATION 

ImposItioD of TazatloDa 

•160. General pewear of tazatioii.--(l) The Board may. with the nminaa 
lanction of the TCentml 4^ 


Section 00 ~ Note 1 

(1) Section does not envisage any con* 
filet with the State Laws. The Board b 
bound to have due regard for the State 
lav^s while Imposing taxes. AIR 1063 Ra] 
100 (101): 1003 Raj LW 258 (DB). (Ter^ 
minal Tax by Cantonments BoaM in contra- 
vention of Section 21 of Rajasthan Motor 
Vehicles Taxation Act (11 of 1061) b In- 
valid). 

(2) Provincial Legislature cam by virtue 
of Sch. 7, LUt 2 item 50 of the GonsUtutlon 
validly authorise a municipality to levy tax 
on shows exhibited at the clhemaa, within 
Municipal Umltsu A Cantonmenl Board 


can, therefore, follow suit under Section 60. 
air 1064 Bom 261 tm, 266): ILR 

[884. 686): (1059) Supp (2) SCR 63. 

(8) Reading Sections 60 to 63 It is plain 
that the previous sanction of the Central 
Government has lo be accorded to the 
Board In accordance with the provisions off 
Sections 61 to OS, and, when the previous 
sanction of the Centra] Government has 
been so accorded under Section 68 of the 
Act, then only the Board can impose the 
lax. (*68) AIR 1068 Pat 88 (80): 86 Pal 
9220 (DD). ■ AIR 1067 AU 16 (18). (The 
limitation cm powers af Municipal BmuM 
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under any enactment for tbe time being in force, may be imposed in any munici- 
pabty in the **[State] wherein such cantonment is situated ; 

b^o o • • ©2 

(2) Any tax imposed under this section shall take effect from the date of its 
notification in the **[Official Gazette].] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 23, 

for the original section. 

[b] The proviso to sub-section (1) was repealed by A. O., 1937. 


•[61. Framing of preliminary proposals. — When a resolution has been passed 
by the Board proposing to impose a tax under Section 60, the Board shall io the 
manner prescribed in Section 255 publish a notice specifying — 

(a) the tax which it is proposed to impose; 

(b) the persons or classes of persons to be made liable and the description 

of the property or other taxable thing or circumstance in respect of 
which they are to be made liable; and 

(c) the rate at which the tax is to be levied.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S 24, 
for the original section. 


•[62. ObjecdoDs and disposal thereof. — (1) Any inhabitant of the cantonment 
may, within thirty days from the publication of the notice Tinder Section 61, sub- 
mit to the Board an obiection in writing to all or any of the proposals contained 
therein and the Board shall take any objection into consideration and pass orders 
thereon by special resolution. 

(2) If the Board decides to modify its proposals or any of them, it shall re- 

publish Ihe modiiied proposals in the manner provided by Section 61 indicating 
that the proposals are in modification of tbe proposals previously publishea- and 
the provisions of sub-section (1) of this section shall apply to such modified pro- 
posals. ^ 

(3) mm the Board has finally settled the proposals, it shall submit them 
along with the objections, if any, made in connection therewith to the •[Central 
Government] through the Officer Commanding-in-Chief, the Command.] 

[a] Substituted by the Cantonments (Amendment) Act. 1936 (24 of 1936) S 24. 
for the original section. ^ 


*[63. Imposition of Ux.— The •[Central Government] may authorise the 

^ original form or. if any objection has been 

submitted, m that form or any such modified form as it thinks fit.] 

[a] Substi^ted by the Cantonments (Amendment) Act, 1936 (24 of 1936) S 24 
for the original section. '* ^ 


value"^mew2^**°” “annual vaIue”^For the purposes of this Chapter, “annual 


Section 60 — Nole 1 (conld.) 

Boat^ “ol apply to CantoDmeal 

(4) Section 60 (1) envisages the obtain- 
of the previous sanction of the Central 
Government by the Board only before the 
Board actually imposes ihe lax in any Can- 
tODmcDt. There need not be a notification 
or the Central Government prior to the 
propoa&t by the Doard (u Impose the tax 
te not borne out by Sections M to 63 of 

Pa\ 1Mb (DB)! ^ 

(6) Beard empowered to levy lax on 

without the sanction 
•f the Government. (* 26 ) AIR 1026 Sind 

IVol 21 3 A. BL 5 


130 (130, 131, 132): 20 Sind LR 325, 

(6) Section was “a law in force’* at the 
time of commencement of Constitution and 
\s saved by Art. 372 of Constitution — 
Mere fact that Central Legislature cannot 
DOW impose lolls canuol have the effect of 
depriving Canlonmeut Boards of Ihe power 
to impose lolls which had been conferred 
by valid enactment. AIR 1907 All 15 (19). 

(7) Art. 305 of Constitution of India saves 
provisions of Section 60 of the Act which 
was valid existing law and hence 
procedure under Art 304 need not be 
rollowed for imposing any toll on vehicles 
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ia) in the case of railway stations, hotels, cofleges, schools, hospitals, factories 
and any other buildings which a ‘IBoard] decides to assess under this 
clause, one-twentieth of the sum obtained by adding the estimated 

present cost of erecting the building to the estimated value of the land 
appertaining riiereto, and 

M la the case of a building or land not assessed under clause (al the 

gross annud rent for which such building (exclusive of furniture or 

ma^ery therem) or such land is actually let or, where the buildina 
or land is not lei or in the opinion of the ‘[Board] is let for a sum 

less than its fair letting value, might reasonably be expected to let 
from year to yeart 

Provided that, where the aimual value of any buUdinB is by reassa el exceptional 

tocumstances. m the opinion of the ‘IBoardl, excessive if calcuJated in the afor^ 

iiaid manner, the *lBoaid] may fix the annual vahio at any less amount which a»> 

pears to it to be Just. 

la] Substituted by the Cantonments [Amondmontl Act, 1930 (24 el 1930) S 60 
for ' Cantonment Authority**, /» • i 


^ Incidence of taxation.— {1^ Save as oHierwise expressly provided in the 
aoMcahon imposmg the t^ every tax ‘[assessodj on the annual value of building, 
or lands or of both shaU be leviable primarily upon the actual occupier of the 
property upon which the said tax is assessed, if he is the owner of the building, 
or or holds them on a building or other lease ‘[graated by or on behalf ol 
the •iGovemmentJ orj the •• Board] or on a building llaso^m a^y ^n, 

(2) In any other case, the tax shaH be primarily leviable as leilew, namely s-. 

(a) if the property is let, upon the lessor; 

(b) if the property is sub-let, upon the superior lessor; 

(c) if the property is unlet, upon the person in whom the right to let tha 

same vests. u., 

13J On ladure to recover any mini due on account oT suchtar bom tha 
person pnmanly liable, there may be recovered bom the occupier of any part ol 
toe buil^gs or lands fa respect of which the tax is due sucb^rtion of the sufa 
duo u bears to the whole amount due the same ratio which the rent annually pa^ 
^le by such coupler ^ to the aggregate amount of rent so payable fa res^ 
jrftoo whole of the ^d building or land^ or to the aggregate amount 
lettfag value thereof, 11 an/, stot^ fa the authenticated assessment list. 

m, “y pajunenl for which he is not primarily IlaUs 
under this section shall, in the absence of any contract to the contrary be enHHMl 

to be rmmbumed by the person primarily liable for the payment, anTtf so enOtS 

deduct the amount so paid from the amount ol any rent from time to 
becoming duo from him to such peraon, mo to nmq 

la] Inerted by the Cantonments (Amendment) Act, 1927 (20 ol 1927), S. % 

[bj Substituted by the Cantonments (Amendment) Act. 1930 (24 of 1936) S SH. 

for the words from the Secretary of State in Council or from** ^ 

Ic] SubsUtuted by Ad 24 ol 1930, S. 69, for -Cantonment Authontj^i, 

ASSESSMENT LIST 

60. Assessment list. — When a tax ‘[assessed] on riio bnxraal valoo aV KhIT/I. 
tegs or lands or both is imposed, the ‘[Boardl shall cause an 


fieelloo Oa « Note 1 

(1) **We have provided io sub-cfauae (4) 
of this clause that it should be lawful for a 
•enoa who Is compelled la make a pax* 


®ccount of another penod 
Io dMuct the amount paid from any rent 
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buildings or lands in the cantonment, or of hofh^ as the case may be, to be pm* 
pared in such form as the *[0001101 Govemment] may by rule prescribe. 

[a] Inserted by the Cantonments (Amendment) Act, 1927 (26 of 1927), S. 8. 

[h] Substituted by the Cantonments (Amendmcntl Act, 1936 (24 of 1930}, S. 69, 
for “Cantonment Authority**, 

67- Publication of assessment list — When the assessment list has been pre- 

K the ‘[Board] shall give public notice thereof, and of the place where the 
* a copy thereof may be inspected, and every person claiming to be the 
•wner, lessee or occupier of any property included in the list, and any authorised 
agent of such person, shall be at liberty to inspect the list and to make extracts 
therefrom free of charge. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1930) S. 09 
for “Cantonment Authority”. ’ * * 

68. Revision of assessment list— (1) The ‘[Boaid] shall, at the same time, 
^ve public notice of a date, not less than one month thereafter, when it will 
proceed to consider the valuations and assessments entered in the assessment list 
aad, in all cases in which any property is for the first time assessed or the assess- 
ment IS mcreased, it shall also give written notice thereof to the owner and to 
a»y lessee or occupier of the property, 

H.. .m " assessment shaU be made in writing ta 

tte ‘[Boardl before the date W in the notice, and shaU state in what respect 

valuation or ^^ment is diluted, and all objections so made shall be r«^rd- 
od in a register to be kept for the purpose by the ‘[Board! 


them ShaU be aUowed an opportunity of being he^Tithrin perron‘s 
by authorised agent, by an Assessment Committee appointed by the ‘[Board] 

Committee shaU consist of not less than three persons 

SibL •[of’tLe'^arSr 

[a] Substi^^^ W tte Cantonments (Amendment). Act. 1938 (24 of 1936). S. 69. 

W Tte^ words “where there is a Board" were repealed by Act 24 ef 1936. 
[cl Substituted by S. 26, ibid, for -thereor, 

Section 68 have been disposed of and the ^ionot 

^ been completed, the assessment list shall be au^e^ticat^brC 

the members of the Assessment Committee who shall at- the signature of 

that they have considered all obiections dulv ^ certify 

c Ml “i3 “» "'»■» •' 

•wners, lessees and occupiers of mMfti+v cha^e during office hours to all 

such ^ons. ^d^a 

1930 (24 of 1936). S. 89. 

thewlftor •*®*7“SubJect to such alterations as may 

‘ *« *°y appeal ■u^deX.^glh^eg ^r 

m Aa to .b- ^ 
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outhenticaled ^nd deposited as prov-ided in SecHon 69 shall be accepted 
elusive fvideDC©— 


as con 


(ij for ibe purpose of assessing any tax imposed under this Act, of the annual 

I’aJue cr other valuation of all buildings and lands to which such 
entries respectively refei, and 


(ii) for the purpose? of any tax imposed on buildings or lands, of the 
amount of each such tax leviable thereon during the year to’ which 
such list relates. 


71. Amendment of assessment list.— •[(!) The Board may amend the assess 
ment list at any time— 


(aj by inserting or omitting the name of any person whose name ought to 
have been or ought to be inserted or omitted, or 

(b) by inserting or omitting any property which ought to have been or 
ought to be inserted or omitted, or 


(c) by altering the assessment on any propert>^ which has been erroneously 
valued or assessed through fraud, accident or mistake. whether os 

the part of the Board or of the Assessment Committee or of the as- 
sessee, or 


(d) by revaluing or re-assessing any property the value of which has bees 

increased, or 

(e) in the case of a tax payable by an occupier, by changing the name of 

the occupier : 

Provided that no person shall by reason vf any such amendment become liable 
U pay any tax or increase of lax in respect of any period prior to the commence- 
ment ef the year in which the assessment is made.] 

*[(la) Before making any amendment under sub-section (1) the Board shall 
give to any person affected by the amendment notice of not less than one month 
that it proposes to make tne amendment.] 


(2) Any person interested m any such amendment may tender an objection 

to the -[Board] in writing before the time ffxed in the noUce, and shall be allowed 

on opportunity of being heard in support of the same in person or by authorised 
ogent. 

laj Substituted by the Canlonmenls (Amendment] Act, 1936 (24 of 1936), S. 69 
for the original sub-section. ’ * 

lb] Inserted by S. 27, ibid. 

[c] Substituted by S. 69, Ibid, for “Cantonment Authority", 


72. P^arabOD of new assessment Ust— The ‘[Board] shall prepare a new 
(wessment ^t at least once in every three years, and for this purpose the provi- 
sfons of Sections 66 to 71 shall apply in like manner as they aoply for the Dumose 
•t the preparation of an assessment list for the first time. * ^ ^ 

la] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1930) S 69 
lor “Cantonment Authority". * * 


u 1.1 tramfers.— (IJ Whenever the Htle of any person primarily 

liable for the payment of a tax on the annual value of any biiildinc or land to ar 
over such building or land is transferred, .he person whose title is transferred and 
the person to whom the same is transferred shall, within three months after the 
execution of the instrument of transfer or after its registration, if it is registered, or 


SeellOD 71 — Note 1 

(1) As to the conditions of right to 
appeal, See Section 87 (a). 

Seetloo 72 — Note 1 

III **Wo think it unneceMary la require 


the preparalloo of a fresh assessment list 
every year, and have accordinaly made II 
obligatory only once in Ihree years.** — • 
Select Committee Aeporl, 


t4{4|| 
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after the transfer is effected, if no instrui 
transfer to the Executive Officer. 

(2) In the event of the death of any person primarily liable as aforesaid, the 
person on whom the title of the deceased devolves shall give notice of such develu* 
tion to the Executive Officer within six months from the death of the deceased. 

(3) The notice to bo given under this section shall be in such form ‘[as may 
be detenmned by rules made under Section 280,1 and the transferee or other 
person on whom the title devolves shall, if so reauired, be bound to produce 
before the Executive Officer any documents evidencing the transfer or devolu- 
tion, 

(4) Every person who makes a transfer as aforesaid without giving such nohco 
to the Executive Officer shall continue liable for the payment of all taxes assessed 
on the property transferred until he gives notice or until the transfer has been 
recorded in the registers of the *’[Board], but nothing in this section shall be held 
to affect the liability of the transferee for the payment of the said tax. 

®L(5) The Executive Officer shall record every transfer ^[or] devolution of 
title notified to him under sub-section (1) or sub-section {2} in the assessment list 
and other tax registers of the Board.] 

[a] Substituted for “as the Executive Officer may direct” by the Cantonments 

(Amendment), Act, 1953 (2 of 1954), S. 12 12-1-1954]. 

[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) S 69 

for “Cantonment Authority*', ' ' * 

[c] Inserted by S. 28, ibid. 

[d] Substituted by the Repealing and Amending Act 1940 (32 of lQ4ni ^ q 

and Sch. U, for “on”. ^ ^ 

74. Notice of erection of buildings.— (1) If any building is erected or re- 

CTect^ within the meaning of Section 179, the owner shall give notice thereof ta 

tte Executive Officer within thirty days from the date of its completion or occupa- 
oon, whichever is earlier. 

n..n.- h sub-section (1) shaU bo 

pums^ble with fine which may extend to fifty rupees or ten times the amount 

of the tax payable on the sard buildings, as erected or re-erected, as the case 

naay be, m respect of a period of three months, whichever is greater, 

REMISSION AND REFUND 

1 - Imildings.— If any building is wholly or partly demo- 

lish^ or destroyed or otherwise deprived of value, the •[Board] mav an tl-n 
application ‘[in wrttingl of the owner "[or occupier].’ remit or r&^^^ch 
•f [any tax assessed on the annual value thereof] as it fit, ^ 

(Amendment) Act. 1936 ( 24 ' of 1936). S. 69. 

W by ® S- 4. 

[d] S“bstotedJ,y^fte^Ca^onm»ls (Amendment) Act. 1922 (26 of 1927), S. 9. 

76# Remission of tax.— In a cantonment • •! « u ‘u. 

land has remained vacant and unproductive of rLt fnr ° building or 

ns sa, f - 
sar* » “■= 

Ce“bal Government, by noH- 
of which die Central *“ respect 
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a portion OS th* year t« bo fte season for the cantonment, when any buJldine w 

lano IS le^ed for occupation through the season only, but the rent diarged is the 

tuU a^ual rent, no reunion or refund shaU b.. admissible under this section iu 

respect of any fame outside the season during which the building or land remains 

^cant, but m reject of any time, not being less than sixty consecutive days 

during wkch wathm the season such building or land has remained vacant aid 

unproductive of rent, the Board shall remit or refund such portion of any tax 

assessed on the annual value thereof as bears to the whole o£ the tax so assessed 

tne same proportion as the number of days during which the building or land has 

remamed vacant and unproductive of rent beam to the tataJ length ol the 
wason.J ® ^ 

[a] The words other than a hill cantonment” were repealed by the CanteiH 
ments (Amendment) Act* 1936 (24 of 1930), S. 80. 

b] Substituted by S. 30, ibid, for “ninety”. 

cj The words “during any year” were repealed by S. 80, ibid, 

d] Substituted by S. 69, ibid, for “Cantonment Authority”, 

e] Substituted by Cantonments (Amendment) Act, 1927 (26 of 1927] S 10 loi 

“the tax payable thereon,” 

If] The words “and payable ia respect of that year” were repealed by Act 24 
1936, S» so. 

[g] ^ Cantonments (Amendment] Act, 1942 (15 ol 1042], 

77. Fewer to require entry In assessment list of details of buildings.— For the 
purpose of obtaining a partial remission or refund of tax, the owner of a buildina 
cemposed of separate tenements may request the *lBoard], at the time of the 
assessment of the building, to enter in the assessment list, in addition to the 
aanual value of the whole building, a note recording in detail the annual value of 
each separate tenement. When any tenement, the annual value of which has been 
thus separately recorded, has remained vacant and unproductive of rent for ‘fsixtvl 
or more consecutive days;r ; •] such portion of «*lany lax assessed on the annu^ 
value oC the whole building ‘I® ® •]] shall be remitted or refunded as would have 
bccB remitted or refunded if the tenement h&d been se^Aidtely Assessed, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) S 69 

for “Cantonment Authonty”. " * • 

[b] Substituted by S. 80. ibid, for “ninety”. 

,c] The words “during any year” were repealed by S. 86, ibid, 

[d] Substituted by the Cantonments (Amendment) Act, 1927 (26 of 1927), S, II 

for "the tax payable in respect of that year on the whole building”* 

[o] The words “and payable in respect of that year” were repealed by Act 24 ol 
1936, S. 30, 

•(77 A.] Notice to be given of the drcumstances in which remission or refund 
U claimed.— **lNo remission or refund under ®l* ' •] Section 70 or Section 77] 
shall be mads unless notice in writing of the “[fact that the building, land or tene- 
ment has become vacant and unproductive of rent] has been given to the •[Board! 
and no remission or reiuod shall take effect in respect of any period commencing 
more than tifteen days before the delivery of such notice. * 

la] The proviso to S. 17 , was numbered as S. B7A by the Canloamenls (Amood- 
ment) Act, 1923 (26 of 1927), S. 11. 

[bj Substituted by S. 11, ibid, lor “Provided that no such remission”. 

[o] The words “Section 75” wore repealed by the Cantonments (Ameadmentl 
Act, 1931 (7 1931), S. 6. ^ * 

[d] Substituted by S. 5. *bid, for "ilrcumstances in which it is claimed”. 

(o] Substituted by the Cantonmentc (Amendment Act, 1936 (24 oi 1936], S 6% 
for “Canto’unent Authority”. 

78. What bnildhigs, eton are to be deemed vacant— (7^ For the puiposea ol 
BeoUona 20 and 7Z no building, tenement er land shall be deemed vacant if main- 
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tamed as a pleasure resort town or country house, or be deemed unproductive 
ef rent if let to a tenant who has a continuing right of occupation thereof 
whether he is in actual occupation or not 

(2) The burden of proving all facts entitling any person to clalov relief 
Section 75, or Section 76, or Section IZ7» ^hall be upon hirg. 

79, Notice to be given of every occupation of vacant building Or house.—* 

flj The owner of any building, tenement or land in respect of which a remissioa 
er refund of tax has been given under Section 76 or Section 77 ghall give notice 
of the reoccupation of such building *Ltnnement] or land within fifteen days ef 
mch reoocupation. 

(2) Any owner failing to give notice required by sub-section U) shall bo 

punishable with fine which shall not be less than twice the flmniinf nf fhfl fa» 


than 
respect 


it has been reoccupied and which may extenu luptjw*, or u> len nines cno 

amount of the said tax, whichever sum Is greater. 

[a] Imerted by the Repealing and Amending Act, 1934 (24 of 1934), S. 2 and 
Schedule L 

CHARGE ON IMMOVABLE PROPERTY 

80. Tax on buildings and land to be a charge thereon. — A tax assessed on 
the annual value of any builc^g or land shall, subject to the prior payment of 

^ Government thereon, be a first charge upon the 
OCTROI, TERMINAL TAX AND TOLD 


81. Insp^tion of imported goods, etc.— Every person bringinff or rtsceivinff 

E00d3. vehicles «• 

Kb) communicate to t^t officer any Information, and exhibit to him aav 
bill, invoice or document of a like nahiM ^ ““ 

possess relating t. such goods, vehicles or ^ 

^936 ^24 of 1936). S.69. 


82. Evasion of octroi or terminal fax. OY Anv «fp«on ♦ t 

to take past any octroi station or any other nlacB 

for the collection of octroi, tennin “ta or toll v 

psLt St rists “ 


fn « .. — Note 1 

III SeetloDs 81 lo 83 of the an* « 

with octroi duties. 
a^.JhS y# Sections 

(2? Cri L Jour 236. 

Mrtitf rS7r.S“i?« word ‘hn. 
meet sm lAiLuL™ »«>«■ •« 

•ammi objeeUea made Ne llie- «tij{iiua 


as octroi limiJj are frequtnliy 
I?r^ f”™® dls'aooe inside the boundary 

eith™ 5'"“" *’* >'nable 

AyoZurc7;^zzxv:.^Tz 

(2) Sections 81 to 83 of The Act are k 

octroi dul^i: 
Sections 

IM wh rK 2 *V® operation of Section 

lUS wnlcb dc&ls OQIv with A^n^ral 
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or toll, or to fifty rupees, whichever is greater and which shall not be less than 
twice the value of such octroi terminal tax or toll, as the case may be. 

(2) In case of non-payment of any octroi or terminal tax or toll on demand, the 
otticer empowered to collect the same may seize any goods, vehicles or animals 
on wtuch the octroi, terminal tax or toll is chargeable or any part or number 
thereof wUch is of sufficient value to satisfy the demand ‘[and shall give a re- 
ceipt specifying the items seized]. 

(3) The [Bo^d], after the lapse of five days from the seizure, and after the 
issue of a notice in writing to the person in whose possession the goods, vehicles 
or animals were at the time of seizure, fixing the time and place of sale, may 
cause the property so seized, or so much thereof as may be necessary, to be sold 
dy auctmn to satisfy the demand and any expenses occasioned by the seizure, cus- 
tody and sale thereof, unless the demand and expenses are in the meantime paid: 

Provided that the Executive Officer may, in any case, order that any article 

of a perishable nature which cannot be kept for Bve days without serious risk 

of damage, or which cannot be kept save at a cost which, together with the 

amount of octroi, terminal tax or toU, is likely to exceed its value, shall be sold 

after the lapse of such shorter time as he may, having regard to the nature of the 
article, think proper. 

(4) If at any time before the sale has begun, the person whose property has 
been seized tenders to the Executive Officer the amount of all expenses incurred 

and of the octroi terminal tax or toll, the Executive Officer siiall release the pro- 
petty seized. 

^^2 surplus, if any, of the sale-proceeds shall be credited to the canton- 
ment hmd, and shall, on application made to the '‘[Board] within one year after 
th« sale, be paid to the person in whose possession the property was at the time 

^ application is made, shall be the property of the 

•[Board]. ^ r / 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 of 1936). S. 31. 

fb] Substituted by S. 69, ibid, for “Cantonment Authority". 

83. Lease ot octroi, terminal tax or toU.— It shall be lawful for the •[Board], 
with the previous sanction of the HOffleer Commandiog-ia-Chief, the Command,] 
to lease the collection of any octroi, terminal tax or toll for any period not exceed- 
tog one ye^; and the lessee and all persons employed by him in the management 
and collection of the octroi, terminal tax or toll shall, in respect thereof, 

(a) be bound by any orders made by the ■[Board] for their guidance; 

(b) have such powers exercisable by officers or servants of the •[Board] 
under this Act as the •[Board] may confer upon them; and 

(c) be entitled to the same remedies and be subject to the same responsi- 

bUities as if they were employed by the ‘[Board] for the management 
and collection of the octroi, terminal tax or toil, as the case may be: 

Provided that no article distrained may be sold except under the orders of 
too •[Board], 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 19361 S 
for “Cantonmeot Authority". 

[b] Substituted by the Cantonments (Amendment) Act. 1926 (35 of 19261 s 9 

for “Officer Commanding the District". ’ 


APPEALS 


84. Appeals against assessmenL— (1) An appeal against the assessment or 
levy ot, or against the refusal to refund, any tax under this Act shall lie to the 


SecllOD 84 ~ Note t 

(1) Wfieie a plaintifT brIoBs a lult for 
the reiuod of tax a&sea.sed under this Act, 
If the Court is of opioioo tliat the lax 
levied ia ultra virei of the Act. ifae Civil 


Court will have jurisdiction to entertain the 
suit; but iiol if ibe lux levied Is intra vires 
('39) AIR 1939 Lali 147 (148). * AIR 1967 
All 301 (302). (luiposiuB of lax on Govern* 
meol bullctiiig by Canloooient Board In 


tllie) Cantoi 


I » r ' 


entf Aci; 10 S 4 
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District Magistrate or to such other officer as may be empowered by the *[C6DtTa] 
Government] in this be half * 

Provided that, where *[• • •] the person to whom the appeal would ordi- 

narily lie is, or was when the tax was imposed, a member of the Board, (he appeal 
shall lie to the Commissioner of the Division, or, in a ®[State] where there are no 
Commissioners, to the District Judge. 

(2) If, on the hearing of an appeal under this section, any question as to the 
liability to, or the principle of assessment of, a tax arises on which the officer hear- 
ing the appeal entertains reasonable doubt, he may, either of his own motion or 
on the application of the appellant, draw up a statement of the facts of the case 
and the point on which doubt is entertained, and refer the statement with his own 
opinion on the point for the decision of the High Court. 

(3) On a reference being made under sub-section (2), the subsequent pro- 
ceedings in the case shall be, as nearly as may be, in conformity with the rules 
relating to references to the High Court contained in Order XLVI of the First 
Schedule to the Code of Civil Procedure, 1908. 

La] The words “there is a Board and” were repealed by the Cantonments 
(Amendment) Act, 1936 (24 of 1936), S. 32. 


85. Costs of appeal. — ^In 
the officer hearing the appeal. 


every appeal the costs shall be in the discretion of 


S6. Recovery of costs from Board.— If the ‘[Board] fails to pay any costs 

Bf Officer awarding the costs may order the person having the custody 

•f the balance of the cantonment fund to pay the am^t. custoay 

"or'SonLn^'Auffio”^' (Amendment) Act, 1936 (24 of 1936). S. 69. 


underihis^r «PPeal shaU be heard or determined 

(a) the appeal is in the of a tax assessed on the annual value of build 
mgs or lands or both, brought within thirty days next after 

of the authenUcation of the assessment to undt sfcdon 69 Lclu- 

siye of the time requisite for obtaininiz a copy of the relevant- Ini • 
therem). or. as the case may be. within toy day ® of Z^ date on 

which an amendment is finally made und^^tion 71 the 

i u “ assessment or of alteration of assessment or 

IVesZ^ti^or o^r^e^Z r^t tof 

Ptescrib:^ ther^*. °b°y ffi " ZrL 


Section 84 — Note 1 (eontd.) 

contravention of Section 09 (2),) 

U Court 

valuailnn^ ^ matters relating to any 
min? « liability to assess- 

a" 

aoir! gives a remedy to an 

against the levy of tax. 
S«lion 88 provides that an order passed 

MeiS ®S******^« authority shall be final. 

to a resort 

fw «tund of exccss tax or 

«?!«?*** restraining the Canton- 
S I® alleged excess lax 

Sad M5 (Soe)'"'’' ‘8®’ 

iBut oee AIR I960 PunJ W1 (564, 666): 


(Assessment 

of octroi duty not in accordance with pro- 

J^Iundur Cantonment 
uciroi Bye Laws — Recovery also not in 

SecUons 90, 91 and 92 of 

Inff restrain- 

recovermg duty is main- 

10^11)7^? ?,°b^jr»bon issued under Section 

‘i? Cnmina! P. C. investing an 
Additional Diririct Magistrate with all the 

powers of a District Magistrate under the 

iha H.?® I!'®" “ obier law for 

Sr® *“ sufficiently invests 

ffie said Magistrate with powers to deal 
with appeals against assessment under Sec- 
tion M of tbe Cantonments Act. AIR 1962 
Puni 490 (492): 64 Pun LR 466. ^ 
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to Pretened to he had soffldenf cause for net preferring it widiin 

A«. lose !24 1 1080). S. 00. 

firriw ^ appellate (^ers.— The order e! an appellate authority ceri- 

°r modifying an order in respect of any valuation or Lsess- 
ment or liability to assessment or taxation «hal l be final; 

Prided that it shall be lawful for the appellate authority, upon appHcattod 
or on ifa 0^ motion, to review any order passed by it in app^ if applicatioii 
in this behalf is made within three months from the date of the original order. 


PAYMENT AND RECOVERY OF TAXES 

j manner of payment of taxes.— Save as otherwise expressly prtf- 

^ded under this Act, any tax imposed under the provisions of this Act shall bo 

payable on such dates and in such instalments, if any, as the ‘[Boardl mav bv 
public notice direct j / /- 

[a] Substituted by the Cantonments (Amendment) Act 1930 (24 ^ 19361 
S. 69, for “Cantonment Authority**, 


90. ^esentadoD of bill — (1) When any tax has become due, the Executive 

Officer sl^ cause to be presented to the person liabb for the payment thereof a 
bill for the amount due. 


(2) Every such bill shall specify the particulars el tfie tax and the period for 
which the charge is made. 


91. Notice of demand.— (1) If the amount of the tax for which any bill has 
been presented is not paid to the ‘[Board] within thirty days from the presentation 
thereof, the Executive Officer may cause to be served upon the person liable for 
the payment of the same a notice of demand in the form set forth in Schedule L 


(2) For every notice o! demand which the Executive Officer causes to be served 
On any person under this section, a fee of such amount, not execoeding one rupee, 
as shall in each case be fixed by the Executive Officer, be payable by the 

said person and shall be included in the cost of recovery. 

[a] Substituted by the Cantonments (Amendment) Act 1036 (24 of 19361 
S. 69, for “Cantonment Authority*, “ 


92. Recwery of tax.— <1) If the person liable for the payment •! any tax 
does not within thirty Jays from the service of the notice of demand, pay the 
amount due, or show sufficient cause for non-payment of the same to the satisfaction 
of the Executive Officer, such sum, with all costs of recovery, may be recovered 


Sectloo 00 — Note 1 

(1) Asseument of octroi duty not In 
accordance with provisions of Act and Bye 
law No. 16 of Octroi bye laws of Jallundur 
Cantonment — Recovery also without 
complying with provisions of Sections 
91 and 92 — - Civil suit for permanent In* 
iuoclion restraining Cantonment Board from 
recovering the dutv is maintainable. AIR 
1960 Punj 691 (664. 666): iLR (1960) 2 

PunJ 689 (DB). 

Seetton 9f — Note I 

(1) Assessment of octroi duty not Itt 
accordance with provisions of Act and 
Bye Law No. 16 of Octroi Bye Laws of 

tlallundur. Caotonmeol •• Recovery alia 

# 


without complying with the provisions of 
Sections 90, 91 and 92 — Civil suit iQt 
permanent Injunction restraining Canton* 
ment Boord from recovering the duty Is 
maintainable. AIR 1960 Punj 661 (564, 665)^ 
ILR (1900) 2 Punj 689 (DB). 

Section 02 — Note f 

(1) Assessment of octroi duly not hi 
accordance with provisions of Act and 
Bye Law No. 16 of Octroi Dye Laws of 
Jallundur Cantonment — Recovery also 
without complying with Ihe provisions of 
Sections 90, 91 and 02 — Civil suit fog 
permanent inlunctlon reslralolog Canton* 
ment Board from recovering the duty fa 
maintainable. AIR 1060 Punt 661 (664.666)1 
ILR (1900) 2 Punj 669 lOBL 
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vhdet a wsurant, issued in die form sef fertli In Schedule 11, by distress sale 
•I the moveable property ol the defaulter : 

Provided that the Executive Officer shall not recover any sum the liability for 
SPhich has been remitted on appeal under this Chapter. 

(2) Every warrant Issued under this section shall bo signed by the Execu- 
tive Officer. 


93. X>istre88. — (1) It shall be lawful for any servant of the ‘IBoard] to whom 
a wan^t Issued under Section 92 is addressed to distrain wherever it may bo 
found "[m the cantonment], any moveable property of ^[or standing timber grow- 
ing crops OT grass belonging to] the person therein named as defaulter, subject to 
ine toUowing conditions, exceptions and exemptions, namely: — * 

faj the following property shall not be distrained:— * 

W the necesaary wearing apparel and bedding of tha defaulter his 
wife and children, * 

fii) tools of artisans, 

fill) books of account, or 

iiv} when the defaulter is an agriculturist, his implements of hus- 

s^-^ain, and such cattle as may be necessary to enable 
the defaulter to earn his livelihood; 

^ excessivo, that is to say. the property distraio- 
^ rt, ^ property has been distrained which 

(2) The person charged with the execution of a warranf nf u ii 

[a] SubsUtu^ by the Cantonments (Amendment) Act IBSfl 

S. 69. for “Canton-nent Authority’. ' ^ ** 

W Inserted by S. 33. ibid. 

W to .pSrl Mzrf i. 

the time of seizure that it will be sold at possession property was at 

the notice served l^b-sl^ton ^’of s jedn^ “ 

by order of the Executive Officer. * becUon B3, be sold by public auction 

the Si.^eKfd.®Ld J^’rthwith he credited to 

the notice, a refund Te^f sl^ date of 


SeeUon 08 * Nete 1 
*'hether a distrain 


defe^ 


seaioTir^iijiin 

'il.iT'Y® ■ra™ ““te a sliRht amendment 

“d <2* which wUI 
roQuire distrained property, if fi«id ia ka 
• old by public auctiom"^ 

JBittoe BeporC 
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(4) For every cistraint made onder this Chapter a fee of such amount not 
acceding one rypee. as shall in each ease be fixed by the Executive Officer «halt 
be cnarged, and the said fee be included in the costs of recovery. 

laj Substttuted by the CantoMents (Amendment) Act, 1930 (24 ol 1936L 
a. 69, for Cantonment Authority". 

R^overy from a person about to leave cantonment.— (1) If the Exeni- 
bve Officer has reason to believe that any person from whom any sum is due ‘foil 

meu^L from the canton* 

m immediate payment by such person of the sum so duo 

or^about to become due, and cause a bill for the same to be served on such pe^ 

sum lo forthwith pay the 

i.? th« I >®'^abie by distress and 

sale HI the manner herembefore provided in this Chapter, except tha^t it shaU not 

be necessary to serve upon the defaulter any notice of demand and the warrant of 

distress and sale may be issued and executed without any delay. 

^Sche^le^’l and Amending Act, 1930 (8 of 1930), S. 2 and 

“sHtute suit for recovery.— Instead of proceeding against a 

rfeia k' “ hereinbefore provided in this Chapte^ or^after a 

defaulter has been so proceeded against unsuccessfully or with offiy partial suc- 
cess, My sum due or ffie balance of any sum due, as the case may L^from such 

of tmpetent',“risdffifion' ^ Court 

SPECIAL PROVISIONS RELATING TO TAXATION 

97, Power ro prohibit or exempt from taxation,— Every M Board! shall hti 
Act!^183L * ^^^cipal Comimtiee loi the purposes of the Municipal Taxation 

[a] SubsHtuted by the Cantonments (Amendment) Act 1936 (24 of 
S. 69. for "Cantonment Authority". ^ ^ 

special prrvision lor comervancv tn 

s “J.S srr“ ? 

hbii'S'^ ttf •fioJSj'ot'ui/SJJta.'lJta SdJ “ I” M “ «» p™- 

S.TS (24 1 19Sei 

1^ ”: .TO.°,drb^ ^ 


Ml w ^ Mellon 99 — Note 1 
(1) We have added a Sub^lause (2) to 
this clause in order to exempt from pro- 
perty taxes certain classes of buildlnca 
which arc commonly aa exempt under 
Municipal cnactmeota/' — Select Com- 
millec Report. 

12) The word *‘occupation” should 
ordinarily be interpreted as actual occupa- 
tion. In the cose where the Govemmenl 
after taking the lease merely Klves a licence 
to some person to come and live In It, It is 
entitled to take away the permission at any 


time and thus to come into possession If- 
self. Thus, the fact that the person to 
wnom possession has been ffiven |s rcsidlntf 
n the building, does not make it any the 
less the actual occupation of the Govem- 
™ent AIR 1903 SC 903 (005. 060)) (1963) 
1 SCR 100. 

. !?J. Imposition oP fax on Govemmenl 
bulldina by Cantonment Board fn contra- 
vention of Section 00 (2) — Civil suit ta 
cballenae such illeftal imposition of tax 
not barred. AIR 1007 All fioi <9021. 
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fchib or of buildings, or lands, such premises shall be exempted from the 

payment of any conservancy cr scavenging tax imposed in the cantonment 

^^(2) The following buildings and lands shafl be exempt from any tax on pro- 

l^er than a tax imposed to cover the cost of specific services rendered by 
ine ooardj, namely: — 

(a) places set apart for public worship and either actually so used or used 
tor no other purpose; 

tbj buUdings used for educational purposes and public libraries, play- 
grounds and dharmsalas which are open to the public and from which 
no income is derived; 

[cj hospitals and dispensaries maintained whoUy by charitable contributions; 

‘ b^al-^oun^ not being the property of “[the Govem- 

ment] or a [Board], which are controlled under the provisions of this 

JeJ buildings or lands vested in a ‘[Board]; and 

[f] any buildmgs er lands, used or acquir^ for the public service or for 
any pubho purpose, which are the property of ‘[the Government! or in 

s'lt for I"*"® (24 ol 1936). 

[Amendment) Act. 1942 [15. ol 1942), S. 8 

nohflcLtion Gaz?^*’**ex^^t?eithCT h^ll “ay, by 

rti Cantonments (Amendment) Act 192S ioorn c -r 

lb] The words ‘Wonging to the Secretary of Stote for Ma ^ r 

by tt, S ss?) s T° 

Se to“Sy t^s^e. “ ita opinion," brre^o^o" povei^ 

noaS'cSSSKS.t S? “»«“ •" «” 

any tax. ^ ^ t-ommand,] allow any person to compound for 

i” ' i; s". 1“” ■>! . ta ««i« (1, 


[a] Sub^tu^ by the Cantonments (Amendments Act 193a ( 9 a n 

W by Act 35 0* 1926. S. 2. for “Officer Commanding the 


1938; 


Dh 


comi? rf mtff write off any sum due on , 

«um is. to rts%ir^"‘telSv^t! ^ « au 
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103. ObUgation to disclose MabiHly^l) The Executive Officer may, by 
wntten notice, call upon any inhabitant of the cantonment to famish irach infer* 
mation as may be necessary for the purpose of ascertaining-^ 

(a) whether such inhabitant is liable to pay any tax imposed unde? thi4 

Act; 

(b) at what amount he should be assessed; or 

(c) the annual value of the building or land which he occupiea and th0 

name and address of the owner or lessee thereof. 

■[(2) If any person, when called upon under sub-section (IJ to furnish infer- 
mation. neglects to furnish it within the period specified in this behalf by the Exe- 
caitive Officer or furnishes information which is not true to the best of his know- 
ledge or he sh^ be punishable with fine which may extend to one hundr^ 

TOpeM shall also be liable to be assessed at such amount on accoimt of tax as 

the Board may deem proper, and the assessment so made shall, subject to the mo- 
yisions of this Act, be final] 

la] Substitute for former sub-section (2) by the Cantonments lAmendmentl 

Act, 1953 (2 of 1954J, S. 13 (2-1-1954). ^ ^ 


104, Immaterial error not to affect UaWlity.— No assessment and nO charge 

•r demand on account of any tax or fee shall be Impeached or affected by reason 

mistake in the name of any parson liable to pay such tax or fee. or 

ta the descnpfaon of any property or thing, or any mistake in the amount of the 

assMsment, charge or demand, it the directions contained in this Act and the rules 

and bye-laws made thereunder have in substance and effect been complied with; 

person who sustains any special damage by reason of any such mistake 

sh^ be enhded to recover compensation for the same by suit in a Court of com- 
petent Jurisdiction. 


uisttaint not to be invahd by reason of immaterial defect^No distress 
I^ed imdCT ^ Copter shall be deemed unlawful nor shall any person making 

A ® tresp^ser. on account only of any defect of form in the 

noh^ of dei^d, war^t of distress or other proceeding relating thereto; nor 

suc^Peraon be deemed a trespasser ab initio on account of any irregu- 
^ty afterwards committed by him; but any person who sustains any^ special 

fc!! liT any such irregul^ty shall he entitled to recover wmpS 

non for the same by suit in a Court of competent jurisdictioa, 


Section 108 — Note 1 
fl] Since Sections 81 to 83 of the Act 
are a special provision dealing with octroi 
duHeSi Section 103 which Is a general pro* 
virion dealing with general taze* must bo 
read as excluding from Its operation the 
cases which have been provided for In Sec- 
lions 81 to 83. An executive Officer of tho 
Cantonment Board cannot under Sec. 103, 
require an Inhabitant of the Cantonment 
to give Information regarding goods Im- 
ported Into tho Cantonment to ascertain 
liability to pay octroi. Fallura to ^ve 
such Information cannot entail conviction 
under Section 108 (2). Section 103 also 
cannot be ruarded ea one meant for 
demanding Information which may enable 
fhe Executive Officer to detect an evasion 
Df tax. The onlv object of the aectioa te 
to enable the Executive Officer to aseer- 
Iglil tho liabUltf or any parttealag Inhabl- 


Jam of the Cantonment Board to oav anv 

Madh B 18 (18)1 ILR 
® Cri L Jour 2M. 

to the authorities to use 
pcllon 103 (I) for the purpose of ascertain, 
tog whether there has been any evasion or 

payment of octroi 
duty by calling on shopkeepera to furnish 

aIu PftPj Imported by them. (’68) 

^^5® PuoJ 89® (397)1 1968 Cri L Jour 

134S« 

(8) The word ‘Neglects’* In Section IW 
1 ^) cannot mean that a person on whom 
a notice has been served can onlv he 
prosecuted If he falls to send any reply 
at ml and that any sort of reply to the 
“o^«ver inadequate or evarive, is 
jufflclenf to avert prosecution for faUnie 
!• cmnpiv with the terms of the nottceu 

iSSl uiS. »»« (M7J, MM «a 



IThe] C i nl a nmwito Act, 1984 


[C3iap VI N 1— S 107] 79 


CHAFTEB VI 

CANTONMENT FUND AND PROPERTX 
CANTONMENT FUND 

100. CantonmeDt Fond. — There shall be formed for every cantonment, a 
cantonment fund, anH there ffhal] be placed to the credit thereof the following 
suma, namely:—* 

(a) the balance, if any, of the cantonment fond formed for the cantonment 
under the Cantonments Act, 1910. 

(b) ail sums received by or on behalf of the *[Board]. 

»[o • • • 

[a] Substituted by the Cantonments (Amendment] Act, 1936 (24 of 1936], 

S. 69, for “Cantonment Authority^. 

[b] The word “and” and cL (c) were repealed by A.O., lOSTI* See, however, 
para. 4 of the India and Burma (Transitory ^ovisions] Order, 1^1. 


107. Custody of Cantonment Fond.— (1) Where in or near a cantonmenf 
toere is a Government treasury or sub-treasury, or a branch of the Imperial Bank 
of India,^ the cantonment fund shall bo kept in such treasury, sub-treasury or hanir, 
as the case may be. 

(2) Whore there is no such treasury, sub-treasury or banl^ the cantonment 
fund may be deposited with any bank to which the Government treasury business 
has been entrust^ and, in the absence of such a bank, with any banker or person 
acting as a banker who has given such security for the safe custody of the fund 
and the payment on demand of the funds so deposited as the *10601101 Goveio- 
ment] may in each case direct. 


•[(3) A *»[Board] may, from time to time, with the previous sanction ol the 
•[Officer Commandinding-in-Chief, the Command], invest any portion of its canton- 
ment fund in securities of the •[Central Government] or in such other securities, 
including fixed deposits in banks, as the •[Central Government] may approve in 

this behalf, and may dispose of such investments or vary thent fo otheia of a like 
nature.] 


resulting from any fixed deposit or from any such 


Chapter VI — Note 1 

(1) Chapter VI does not purport to pro* 
vide for contracts in respect of Immov- 
able property. The manner of execution 
contracts is specially provided for by 
Chapter VII which applies equally to mov« 
able and Immovable properties, i'67) 

^957 Andh Pra 869 (881). 

SceUoD 100 — Nolo X 

(1) The Indian Lagislature had *pcwer 
under the Devolution Rules, 1920, to 
legislate with respect to cantonments and 
with respect to criminal law. The latter 
power Included a power to lefdalate with 
respect to the destination of fines imposed 
for breaches of the criminal law. If there- 
fore the Indian Leglslatiue chose to lenla* 
late as regards any Courts of criminal 
jurisdiction in a Province, Including the 
Courts in cantonment areas, such legisla^ 
tl<m would prevaU over any provincial 
legislation with respect to the administra- 
tion ^ lustice within the Province. A suit 
was Insttt^ by the United Piwvtocce 
the Cntrri OoveauDMil imm. 


declaration that S. 106 (c) was ultra vires 
the then Legislature and all fines imposed 
and realised by criminal Courts for ofiences 
committed within the cantonment areas 
should be credited to the provincial 
revenues and that ihe Untied Provinces 
were entitled to recover and adjust all 
sums wrongly credited to the cautooment 
funds since 1924. It was held |i) that the 
Untied Provinces were not entitled to a 
declaration that Provisions of Section 
12 ? !«} w«re ultra vircsi (il) that Section 

106 (c) was a law in force immediately 
before the commencement of Part ill of 
the Government of India Act, 1935, and 
under the India and Burma (Transitory 
Provisions) Order 1937, such fines credit* 
ed to the cantonment funds must be deem- 
ed not to form part of the revenues of the 
United Provisions till Slst March 19391 
Md (Hi) that as Section 108 (c) has been 
dieted under the Government of India 
(Adaptation of Indian Laws) Order. 1937, 
allwch fines should be credited to the 
PTe^U revenues from 1st April 1939, 

8839 PCR 824. 
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is referred to in sub-section (3) or trom the proceeds of the sale of any such secu- 
rity shall be credited to the cantonment fund. 

[a] Substituted by the Cantonments (Amendment) Act, 1927 (26 of 1927), S. 12, 
for the original sub-section. 

[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 d£ 19382, 
S. 69, for “Cantonment Authority**. 

fc] Substituted by S. 35, ibid, for “Local Governmental 
fdj Now the State Bank of India. 

PROPERTY 


108. Property. — Subject to any special reservation made by the “[Central 
Government] ® “], all property of the nature hereinafter in this section speci- 
fied which has been acquired or provided or is maintained by a ®[BoardJ shall vest 
in and belong to that ^[Board] and shall be under its direction, management and 
control, that is to say, — > 

(a) all markets, slaughter-houses, manure and night-soil depots, and build- 
ings of every description; 

(b) all waterworks for the supply, storage or distribution of water for pub- 

lic purposes and all bridges, buildings, engines, materials and things 
connected therewith or appertaining thereto; 

(c) all sewers, drains, culverts and water-courses, and all works, materials 

and things appertaining thereto; 

(d) all dust, dirt, dung, ashes, refuse, animal matter, filth and rubbish of 

every kind, and dead bodies of animals collected by the ^[Board] from 
the streets, houses, privies, sewers, cesspools, or elsewhere, or deposited 
in places appointed by the ®[Board] for such purpose; 

(e) all lamps and lamp-posts and apparatus connected therewith or apper- 

taining thereto; 

(f) all land or other property transferred to the “[Board] “[by the Central or 

a State Government], or by gift, purchase or otherwise for local pub- 
lic purposes; and 

(g) all streets and the pavements, stones and other materials thereof, and 

also al Itrees, erections, materials, implements, and things existing on nr 
appertaining to streets. 

a] Substituted by A.O., 1937, for “Governor-General in Council’*, 

b] The words “or the Local Government” were repealed by A.O., 1937. 

,c] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 

[d] Substituted by A.O., 1937 and AuL.O., 1950, for “by His Majesty”, 


Section 108 — Note 1 

(1) Rule 4 of the Cantonment Administra- 
tion Rules shows that land Is classifled as 
land which vests in the Crown and land 
which vests in the Board, and in the latter 
class is land which is vested In the Board 
under Section 108 and It is called class 
**C* land. By Rule 0, the management of 
this land Is also vested In the Boird so 
that the Board has both the ownership as 
well as tile management and therefore, a 
suit for Injunction restraining the Board 
from demolishing the structure built by the 
plaintliT on the alleged public street can only 
M filed against the Board and not against 
the Central Government ('47) AIR 1047 
All 243 (244). 

(2) A combined reading of Sections 108 
and 111 Indicates that markets vest lo and 
belong to the Board and the Board can 


lease the said markets in accordance with 
the statutory rules prescribed under Sec* 
tion 111. In discharging the statutory 
functions (regarding markets) the Board 
does not function as agent of Government. 
(’67) AIR 1057 Andb Pra 860 (860). 


(3) If a person constructs a platform on 
n drain belonging to Board so as to provide 
ngress ai.d caress to his house, he does 
lot become owner thereof but he at least 
mjoys a right of its user unobstructed by 
my person except within certain limits 
prescribed by the Board and if any third 
person interferes In the exercise thereof, he 
bas good possessory title to eject such a 
trespasser. (1054) 68 Punj LR 086 (088) 

(DB). 

(4) Af to ownership of land situated In 
a Cantonment, Sc« Note# on Section 8, 
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109. Application of cantonment fund and property. — The cantonment fund 
and all property vested in a ‘[Board] shaU be appUed for the purposes, whether 
express or implied, for which, by or under this Act or any other law for the time 
being in force, powers are conferred or duties or obligations are imposed upon the 

‘[Board]: 

Provided that the ‘[Board] shall not incur any expenditure for acquiring or 
renting land beyond the limits of the cantonment or for constructing any work 
beyond such limits except — 

(a) with the sanction of the ®[Central Government], and 

(b) on such terms and conditions as the '’[Central Government] may impose; 

Provided, further, that priority shall be given in the order heremafter set forth 
to the following liabilities and obligations of a ‘[Board], that is to say, — 

(a) to die liabilities and obligations arising Irom a trust legally imposed 

upon or accepted by the ‘[Board]; 

(b) to the repayment of, and the payment of interest on, any loan inciured 

under the provisions of the Local Authorities Loans Act, 1914; 

(c) to the payment of establishment charges; 

(d) to the payment of such expenses on account of pauper lunatics sent 

from the cantonment to public lunatic asylums and mental hospitals as 
the ‘[Central Government] directs the ‘[Board] to pay; and 

(e) to the payment of any sum tlie payment of which is expressly rccjuired 

by the provisions of this Act or any rule or bye-law made thereunder. 

[a] Substituted by tlie Cantonments (Amendment) Act, 1936 (24 of 1936), 
S. 69, foi '‘Cantonment Authority”. 

110, Acquisition of immovable property. — When there is any hindrance to 
the permanent or temporary acquisition upon payment of any land required by a 
‘[Board] tor the purposes of this Act, tlie ‘[Central Government] may, at the re- 
quest of the ‘[Board], ^[procure the acquisition thereof] under tlie provisions of the 
Land Aesuisition Act, 1894, and on payment by the ‘[Board] of the compensation 
awarded under that Act and of the charges incurred by the Government in con- 
nection with tlie proceedings, the land shall vest in the ‘[Board]. 

[al Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 

[b] Substituted by A. O., 1937, for "proceed to acquire it”. 

Hi. Power to make rules regarding cantonment fund and property. — The 
•[Central Government] may make rules*> consistent with this Act to provide for 
all or any of the following matters, namely : — 

(a) the conditions on which property may be acquired by ‘[Boards] or on 

which property vested in a ’^[Board] may be transferred by sale, mort- 
gage, lease, exchange or otherwise; and 

(b) any other matter relating to the cantonment fund or cantonment pro- 

perty in respect of which no provisions or insuIBcient provision is 
made by or under this Act, and provision is, in tlie opinion of the 
‘[Central Government], necessary. 

[a] Substituted by A. O., 1937, for “Governor-General in Council”, 
lb] For the "Cantonment Property Rules, 1925, made under this section, see 
General Rules and Orders, Vol. V, page 467. 


Section 10ft — Note 1 
U) This Section includes amons (he pay« 
ments to which priority must be {?iven by 
a Board the pa^'ment of expenses on 
account of pauper lunaties sent from 
Cantonments to public asylums to such 
extent as the Central Government may 
direct ~ See the Report of the Select 
Committee. 


Section 111 — Note 1 
(1) A combined reading of Sections 
108(a) and 111 indicates that markets vest 
in and belong to the Board and the Board 
can lease the said markets in accordance 
with the statutory rules prescribed under 
Section 111. In discharging the statutory 
functions (regarding markets) the Board 
does not function as agent of Government, 
C,’671 AIR 1967 Andh Pra 850 (860), 


(VoL 21 3 A. M. S 


6a IS lld-S 114 N 11 


{The] Cantonments Ac^ 1984 


Ic] Substituted by Act 24 of 1936, S. 69, for “Cantonment Authorities^ 
IdJ Substituted by S. 69, ibid, for “Cantonment Authority”* 


CHAPTER Vn 
CONTRACTS 

312i Contracts by whom to be executed-— Subject to the provisions of t-Mi 
Chapter, every ‘[Board] shall be competent to enter into and perform any contract 
necessary for the purposes sf this Act 

[aj Substituted by the Cantonments (Amendment! Act, 1936 (24 of 1936), S* 69, 
for “Cantonment Authority”. 

113. Sanction,— (1) Every contract—* 

(a) for which budget provision does not exist, or 

(b) whJcb involves a value or amount exceeding ‘[two hundred rupees], 
shall require sanction oi the ‘‘[Board], 

(2) Every contract other than 3 contract such as is referred to in sub-seo- 
tio^. (1) shall be sanctioned by the “[Board] or by the Executive Officer on behalf 
of the “[Board!. 

[al Substituted for “one hundred rupees” by the Cantonments (Amendments) 
Act, 1953 (2 of 1954), S. 14 [2-1-1954]. 

lb] Substituted by the Cantonments (Asnendment) Act, 1936 (24 of 1936), S. 69; 
for “Cantonment Authority”, 


114. Execution of contracts. — (1) Every contract made by er on behalf of o 
‘[Board] the value or amount of which exceeds “[one hundred rupees], ghniT be la 
writing, and every such contract shall, ®[* • •] be signed by two members, ol 
whom the President or the Vice-President shall be one, and be countersigDedl by 
the Executive Officer and bo sealed with the common of the Board, ^[* **]• 

Provided that ®[* • •] the Executive OfiBcer may in a case of urgency, with 
the previous sanction of the President of the Boar^ execute on behalf of the 
Board any contract the value or amount of which does not exceed ‘[five hundred 
rupees]. 

(2) Where an Executive Officer executes a contract on behalf of a Board 
under sub-section (1), he shall submit a report of his action and of the reasons 
therefor to the Board at its next meeting. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 ol 1936) S 69 

fo. “Cantonment Authority", * • $ 

[b] Substituted for “fifty rupees" by the Cantonments (Amendment) Act 1953 

(2 of 1954), S. 15 (2-M954). ^ ^ 

[c] The words “where there is a Board" were repealed by S. 86 of Act 24 of 

1936. 


l d] The words “oi, where there is no Board, be signed by the Officer Command- 
ing the station, and be sealed with the official seal of the Cantonment Au- 
thority" were repealed by S. 86, ibid. 

le] Substituted tor “two hundred rupees" by Act 2 of 1054, S. 15 (2-1-105414 


Chapter VII — Note 1 
(1) Chapter 7 provides tpeciOcally for the 
manner of executing contracts. The 


provisions of this chapter apply equally 
to movable or Immovable properttea. 

AIB 1957 Andb Pra 869 (801). 

Section 118 — • Note 1 

fl) In the case a contract fnfrlngloit 
the proviftooi of Section 114 (1) read wlto 
SecUeii 416 a plea of pari performance 


me pro 
SecUoa 


under Section 68-A of Transfer of property 
Act cannot be sustained. 1*67) AIR 1867 
Andb Pra 859 (861). 

(2) Contract between Board and plaltfs 
lUf to carry all werka of conttructioif 
durlnp time ipectfled — Contractor also 
bound to construct original work not 6X4 
ceedlug Rs. 6009. Limit does not apply ta 
repair work and no oanctlon noceMaria. 
4968 MPU 4251 4969 Jab 14 8a4» 



kdk, uai 
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115. Contracts improperly csecnted not to be binding on a Board. If any 
MDtract is executed by or on behalf of a ‘[Board] otherwise ^ in wnfonnity 
ivith the provisions of this Chapter, it shall not be binding on the ‘[Board]. 

£al Substituted by the Cantonments (Amendment] Act, 1936 (24 of 1936), S. 69, 
for '‘Cantonment Authority.** 


CHAPTER Vm 

DUTIES AND DISCRETIONARY FUNCTIONS OF ‘[BOARDS] 

116. Duties of Board. — It shall be the duty of every ^[Board], so far as the 
funds at its disposal permit, to make reasonable provision within the cantonment 


for- 






(a) lighting streets and other public places; 

(b) watering streets and other public places; 

fc) cleansing streets, public places and drams, abating nuisances and re- 
moving noxious vegetation; 

Id) regulating offensive, dangerous or obnoxious trades, calling and practices; 

fe) removing, on die groimd of public safety, health or convenience, im- 
desirable obstructions and projections in streets and other public 
places; 

l f) securing or removing dangerous buildings and places; 

l g) acquiring, maintaining, cha ngi ng and regulating places for the disposal 

of the dead; 

'(b) constructing, altering and ma int a inin g streets, culverts, markets, 
slaughter-houses, latrines, privies, urinals, drains, drainage works and 
sewerage works; 

11) planting and maintaining trees on roadsides and other public places; 

U) providing or arranging for a suJBficient supply of pure and wholesome 
water, where such supply does not exist, guarding from pollution water 
used for human consumption, and preventing polluted water from 
being so used; 

Ik) registering births and deaths; 

(l) establishing and maintaining a system of public vaccination; 

(m) establishing and ma i n ta inin g or supporting public hospitals and dispen- 
saries, and providing public medi^ relief; 

(n) establishing and maintaining ‘[or assisting] primary schools; 

(o) rendering assistance in extinguishing fires, and protecting life and pro- 

perty when fires occur; 

lp) mai n t a i nin g and developing the value of prop^ty vested in, or entrust- 

ed to the management of, the '‘[Board]; and 

l q) fulfilling any other obligation imposed upon it by or under this Act 

or any other law for the time being in force. 

W Substituted by the Cantonments (Amendment) Act, 1936 (24 o! 1930^ S 69 
for “Cantonment Authorities." 


Sectloii 115 — Note 1 

Cl) In the case of a contract which In- 
frini^ the provisions of Section 114 (1) 
read with Section 116 a plea of part per- 
fonnance under Section 63-A of Transfer 
ofProperty Act cannot be sustained, t*6Z) 
AIR 1957 Andh Pra 969 (8B1). 

Chapter IX — Note 1 

(1) At to the power of the Cenlret 
muBt to ^extend my o| the pravU 


siona of Chapter IX to any area beyond 
a cantonment and In the vicinity thereof. 
See Section 286. * 


Seetiou 


Note I 


II) Statute cast duty upon Cantenmeni 
Boards to render certain services in rela** 
Don to road and therefore the tax collects 
ed by Cantonment Board on the trucks so* 
init to railway Station through the Canton* 

1967^ AU 
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b] SubsHtuted by S. 69. ibid, for "Cantonment Authority”, 
cj Inserted by S. 37, ibid. 

^‘[IIGA, Power to manage property.— A *>[Board] may, subject to any con- 
ditions imposed by the ‘’[Central GovernmentJ, manage any property entrusted to 
its management by t!ie [Central Government] on such terms as tc the sharing o6 

rents and profits accruing from such property as may be determined by rule made 
under section 2S0.] 

[a] Inserted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 6. 

[b] SubsUtuted by the Cantonments (Amendment), Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority.” 


117. Discretionary functions of Board.— »[ (1) A "[Board] may, within the 
cantonment, make provision for 

(a) laying out in areas, whether previously built upon or not, new street<i^ 
^d acquudng land for that purpose and for the construction of build- 
ings, and compounds of buildings, to abut on such streets; 

or maintaining public parks, gardens. oflSces, 
dairies, bathing or washing places, drinking fountains, tanks, wells and 
other works of public utility; 

(c) reclaiming unhealthy localities; 

(d) furthering educational objects by measures other than the establish- 

ment and maintenance of primary schools; 

(e) taking a census and granting rewards for information which may tend to 

secure the correct registration of vital statistics; 

(f) making a survey; 


(g) giving relief on the occurrence of local epidemics by the establishment 

or maintenance of relief works or otherwise; 

(h) securing or assisting to secure suitable place.s for the carrying on of any 

oifensive, dangerous or obnoxious trade, calling or occupation; 

(i) establishing and maintaining a farm or other place for the dj^posal of 

sewage; ^ 


(j) constmcHng, subsidising or guaranteeing tramways or other means ofi 

locomotion, and electric lighting or electric power works; «[or] 

(k) adopting any measure, other than a measure specified in section 116 or 

in the foregoing provisions of this section, likely to promote tJie safety 
health or convenience of the inhabitants of the cantonment; “[ • ] 

®[ « o o o .o <• 1 * 


' (2) A Board may, either within or outside the cantonment, make provision 
for the doing of anything on which expenditure is declared by the Central 
Government, or by the Board with the sanction of the Centra! Government to 
be uij appropriate charge on the cantonment fund.] 


[a] Section 117 was re-numbered as sub-sccHon (1) of that section by the 
Cantonments (Amendment) Act, 1942 (15 of 1942) S. 9, (30-3-1952). 

[b] Suljstitiinlcd by the Cantonments (Amendment) Act, 1030 (24 of 1936) 

S. 09, for “Cantonment Authority”. '* 

[c] The word or was added by the Cantonments (Amendment) Act, 1042 (15 

of 1942), S. 9. ' 

d] The word “or” wa.s omitted by S. 0, ibid. 

e] Tho Clause (1) was omitted by S. 9, ibid. 

f] Subsection (2) was added by F, 9, ibid. 


‘[117A. PowCT of expendihiro for cducnHonn! purpose.^ outride the ennton- 
mont. A LBoord] may make provision for edueatlona objects outside tho can- 
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tonment if it is satisfied that the interests of the residents of the cantonment will 
be served thereby.] 

[a] Inserted by the Cantonments (Amendment) Act, 1926 (35 of 1926), S. 8. 

[b] Substituted by the Cantonments (Aineudment) Act, 1936 (24 of 1936), S. 69, 
for “Cautonment Authority” 


CHAPTER IX 

PUBLIC SAFETY AND SUPPRESSION OF NUISANCES 

General Nuisances 

118. Penalty for causing nuisances. — (1) Whoever— 

(a) in any street or other public place \vithin a cantonment, — 

(i) is drunk and disorderly or drunk and incapable of taking care of 

himself; or 

(ii) uses any threatening, abusive or insulting words, or behaves in a 

threatening or insulting manner with intent to provoke a breach of 
the peace, or whereby a breach of the peace is likely to be occa- 
sioned; or 

(iii) eases himself, or wilfully or indecently exposes his person; or 

(iv) loiters, or begs importunately, for alms; or 

(v) exposes or exhibits, with the object of exciting charity, and defor- 

mity or disease or any offensive sore or wound; or 

(vi) carries meat exposed to public view; or 

(vii) is found gaming; or 

(viii) pickets animals, or collects carts; or 

(ix) being mgaged in the removal of night-soil or other offensive matter 

or nibbish wilfully or negligently permits any portion thereof to 

spill or fall, or neglects to siveep away or othenvise effectually to 

remove any portion thereof which may spill or fall in such street 
or place; or 

(x) without proper authority affixes upon any building, monument post 

walk fence, tree or other thing, any bill, notice or other document; 


Section U8 — Note 1 
Section 118 (1) (a) (iii) — (i) The 
offence is complete if the exposure is 
**wilful or inileccnt" and in a public place. 
(*20) AIR 1926 All 203 (264); 27 Cri L Jour 

Section 118 (1) (c) — (2) The compound 
of a private house is not a public place. 
(’87) 1887 All WN 19 (19). 

(3) Verandah of a private house acces- 
sible to a public street is not a public 
place vrithin the meaning of Section 

33 Cn L Jour 34.'). 

[See (*00) 1890 Pun Re (Cr) No. 11 

(Lase under Gambling Act, 1867 — 
^arras attached to shops and situated on 
me verge of bazar — Not a public olace ) 

ri! 

4 * — - Chabulra of a private house 

T/fl?* • (’81) 1881 All WN 

8 (8). (Gambling Act. 1867 — ChabuUa 
ol a shop — Not a public place.)! 


(4) A takhtposh or moveable wooden 

plolform cannot be held to be “earth or 
matena! of ony description, or any offen- 
sive matter, or rubbish’* within the mean- 
ing of Section 118 (1) (c). (’27) 4IR iq‘>7 

Lah 647 (648); 28 Cri L Jour Ik 

(5) A master cannot be convicted for an 
act of his servant in carrying meat exposed 

9 Cri L Jour 182 

(183) (DB) (Bom). 

,H8 (I) (f) — (6) Persons found 
gambling in a common gaining house can- 
not be convicted for “using” the house. 
(’06) 3 Cri L Jour 78 (79) (Lah). 

(7) A house rented by some members in 
name of one, who kept the house. 
The use was restricted to members only, 
some of whom played for money with 
cards, the member keeping the house not 
making any profit. It was held that the 
house was not a “common gaming hou^ie.** 
(1862-68) 1862-68 Rat Un Cr C 706 (706), 
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m without proper authority defaces writes upon or otherwise 

m^ks any building, monuments, post, wall, fence, tree or other 
tmng; or 

Ixii) waout proper authority removes, destroys, defaces or otherwise 

obht^tes any notice or other document put up or exhibited under 
this Act; or 

j[xiii) without propOT authority displaces, damages, or makes any altera- 
tion in, or otherwise interferes with, the pavement, gutter, storm- 
water dram, flap or other materials of any such street, or any 
l^p bracket, direction-post, hydrant or waterpipe maintained by 

“ ui. v ^ ^ place, or extinguishes a 

pubhc hght or ^ & 

Ixiv) carries any corpse not decently covered or without taking due 

pe^utions to prevent risk of infection or injury to the public 

health or annoyance to passers-by or to persons dwelling in the 
neighbourhood; or 


j[rv) carries night-soil or other offensive matter or rubbish at any hour 
prohibited by the “[Board] by public notice, or in any pattern of 
or rec^tacle which has not been approved for the purpose by 

the “[Board], or fails to close such cart or receptacle when in use; 
or 


(b) carries night-soil or other offensive matter or rubbish along any route 
in contravention of any prohibition made in this behalf by the "[Board] 
by public notice; or ** 


(c) deposits, or causes or permits to be deposited, earth or materials of any 

description, or any offensive matter or rubbish, in any place not intend- 
ed for the purpose in any street or other public place or waste or un- 
occupied land under the management of the “[Board]; or 

(d) having charge of a corpse fails to buiy, bum or otherwise lawfully dis- 

pose of the same within twenty-four hours after death; or 

(e) makes any grave or buries or bums any corpse in any place not set 

apart for such purpose; or 


(Q keeps or uses, or knowingly permits to be kept or used, any place as a 
common gaming house, or assists in conducting the business of any 
common gaming house; or ^ 


Ig) at any time or place at which the same has been prohibited by the 
“[Board] by public or special notice, beats a drum or tom-tom, or blows 
a horn or trumpet, or beats any utensil, or sounds any brass or other 
instrument or plays any music; or 


fh) disturbs the public peace or order by singing, screaming or shouting; or 

p) lets loose any a nimal so as to cause, or negligently allows any flnimffl to 
cause, injury, danger, alarm or armoyance to any person; or 

B) being the occupier of any building or land in or upon which an 

dies,- neglects within three hours of the death of the animal, or, if the 
death occurs at ni^t, within three hours after sunrise, either— 

B) to report the occurrence to the Executive OflBcer or to an officer, il 
any, appointed by him in this behalf with a view to securing ’ 
removal and disposal ol the carcase by the public 
establishment; or 


conservancy 


PQ to remove and dispose of ffie carcase in accordance with any general 
^ectioni given by the “[Boardl by mblio notice or any special 
directions given by the Executive Officer on xeoetot of i Ry> h re- 
port as aforesaid^ oc 
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Od save with the written permission df the *[Boaidl and ^ snch mannw as 
it may authorise, stores or uses night-soil, manure, rubbish or any omev 

substance emitting an offensive smell; or 

P) uses or permits to be used as a latrine any place not intended lor that 

puipose; 

shall be punishable with fine which may extend to fifty rupees. 

(2) Whoever does not take reasonable means to prevent any child under Ae 
age of twelve years being in his charge from easing himself in any street or other 
public place within the cantonment shall be punishable with fine which may extend 
to twenty-five rupees, 

(3) The owner or keeper of any animal found picketed or straying without a 
keeper in a street or other public place in a cantonment shall be punishable with 
fine which may extend to twenty rupees. 

(4) Any animal found picketed '’[or straying] as aforesaid may bo removed by 
any ofBcer or servant of the ‘[Board] or by any police officer to a pound ”[• * *], 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 

[b] Inserted by the Cantonments (Amendment) Act, 1953 (2 of 1954), S. 13 (2-1- 

1954). 

[c] The words "as if the aniTnal bad been found straying,” were omitted, ibid 4 

Dogs 


119, Re^tradon and control of dogs. — (1) A ‘[Board] may make bye-laws to 
provide for me registration of all dogs kept within the cantonment, 

(2) Such bye-laws shall — 

(a) require the registration, by the OfBcer Commanding each military unit, 
of all dogs kept m the lines occupied by that unit; 

P>) require that every registered dog shall wear a collar to which <ihal1 bo 
attached a metal token to be issued by the registration authority, 
fix the fee payable for the issue thereof; 

l c) require that any dog which has not been registered or which is net 

wearing such token shail, if found in any public place, be detained at 
a place set apart for the purpose; and 

l d) fix the fee which shall be changed for such detention and provide that 

any such dog shall be liable to be destroyed or otherwise disposed ofl 
unless it is claimed and the fee in respect thereof is paid within one 
week; 


and may provide for such other matters as the ‘[Board] thinks fit, 

(3) A ‘[Board] may — 

(a) cause to be destroyed, or to be confined for such period as ‘[it] may 
direct, any dog or other animal which is, or is reasonably suspected to 
be, suffering from rabies; or which has been bitten by any dog or other 
animal suffering or suspected to be suffering from rabies; 

Kb) by public notice direct that, after such date as may be specified In the 
notice, dogs which are without collars or without marks distinguishing 
them as private property and are found straying on the streets or be- 
yond enclosures of the houses of their owners, if any, may be do- 
rtroyed^ and came them to be destroyed accordin^y. 


W No damages shall be payable in respect of any dog or other nntTnfl l 
Itroyed or otherwise disDOsed of under this sPM>Hnn 


W-J? Whc^CT, b^g the owner or person in charge of any dog, ne-lects to 
wsron it so that it shall not be at large in any street without being muzzled and 
without being secured by a chain lead in any case in which 

W he knows that the dog Is likely to annoy or Intimidate anv omnn 
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(b) the “[Board] has, by public notice during the prevalence of rabies 

flhaU be punSe S fhfe 

^ to one hundred rupees. 

(t>) Whoever in a cantonment -- 

(a) a^ows any ferocious dog which belongs to him or is in his charee to 

be at large without being muzzled, or ^ 

' 'any°person"'or ■“‘^“idata 

t°lhm belonging 

sonab y suspected to be suJfenng from rabies, neglects to give im- 

sball be punishable with fine which may extend to hvo hundred rupees 

£’ Si™ A?,Eort“"“ ''«■ 1« W of 1936). S. 69, 

Traffic. 

120 Rule of the road.— Vi'hoever in driving, leading or propeUing a vehicle 
along a street fails except in a case of actual necessitj', 

^ dirlThon ° 0 *^ opposite 

(b) to keep to the right when passing a vehicle going in the same direction 

as himseli.. 

ihall be punishable with fine which may extend to fifty rupees. 

Prevention of Fire, etc. 

121. Use of inflammable materials for building purposes.— /n A ^riXnarAl 

" f ' "I . j ■ • j . p in the cantonment as mfiy be 

specified in the notice, the roofs and external walls of huts or other builchnas shall 

not. without the pennisskn in writing of the ‘[Board], be made or renewed of 

grass, mats, leaves or other inflammable materials, and may, by notice in writing 

require any person who has disobeyed any such direcKon as aforesaid to remove 

or alter the roofs or walls so made or renewed. icniovo 

(2) A ‘[Board] may, by notice in writing, require the owner of any building 

m the cantonment which has an external roof or wall made of any such material J 

aforesaid to remove such roof or wall within such Hmc as may be snecifiedT, fh„ 
Lotice, notwithstanding tliat a public noKce under sub-section (1) has^ nm beta 

^siied or that such roof or wall was made with the consent of the ‘[Boardl or be 
fore the issue of such public notice: ^ 

Provided that in the case of any such proof or wall in existence before the 

wJ!!* f n ‘be consent of the ‘[Board], that Autho- 

rity shall make compensation, not exceeding the original cost of construcHn,- too 
roof or wall, for any damage caused by the removal. 

[aj Substituted by S. 69 of the Cantonments (Amendment) Act, 1036 (24 of 19365 
for Cantonment Authority." ' ' 

[b] Sic. The reference is obviously to the Board. 

" coUccting inflammable materials.— A ‘[Board] may, by public 

for^^the nr ^ prohibiUon appears to it to be necLsary 

for the prevention o‘ danger to life or property, the stacking or collecting of wood 

t/f ^‘bor Inflammable materials, or the placing of mats or thatched 

huts or the lighting of fires in any place in the cantonment, within any limits 
therein, which may be specified in the notice. ^ 

laj SubsHtuted by the Cantonments (Amendment) Act, 1030 (24 of 1036) S 69 

for Cantonment Authority." '* * 
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123, Care of naked Ughts. — No person shall set a naked light on or near any 
building in any street or other public place in a cantonment in such manner as to 
cause danger of fire: 

Provided that nothing in this section shall be deemed to prohibit the use, sub- 
ject to the permission in writing of the ‘[Board], of lights for purposes of illumina- 
tion on the occasion of a festival or public or private entertainment. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority'’. 

124. Regulation of cinematographic and dramatic performances. — (1) Notwith- 
standing anything contained in the Cinematograph Act. 1918, no exhibition of pic- 
tures or other optical effects by means of a cinematograph or other like apparatus 
for the purpose of which inflammable films are used, and no puldic dramatic per- 
formance or pantomime, shall be given in any cantonment elsewhere than in pre- 
mises for which a licence has been granted by the ‘[Board] under this section. 

(2) If the o^vner of a cinematograph or other apparatus uses the apparatus 
or allows it to be used, or if any person t;rkes any part in any public dramaHc 
performance or pantomime, in contravention of the provisions of this section, or 
II the occupier of any premises allows them to be used in contravention of the provi- 
^ons of this section or of any condition of any licence granted under this secHon 
he shalJ be punishable with fine which may extend to two hundred nipees and in 
tlie case of a continuing offence, with an additional fine which mav extend to fiftv 
rupees for each day after the first during which the offence continues 

(3) Nothing in this section shall be deemed to prohibit the giving of any exhi- 
bition or any dramatic periormance or pantomime in any theatre or institute which 
IS the propei-t>^ of [ihe Government] where die exhibition, performance or panto 
mirne u held with the permission and under the control of the militarv authorities 

““fa WM (21 Of 

Oil- 

in such manner as to cause or to be likely Z c^se d^nTcr J'n 

dwelling or working in the neighbourhood or risk of passing by or 

liable to fine which may extend to fifty rupees. ^ P*operty shall be 

120. Power to require buildings, 'wells etc tn i 

cantonment any building or wall, or anything aL^ tW^ 
r^ervoir, pool, depression, or excavation, or any bank or 
the ‘[Board], ^[in a ruinous state or], for wan[ of sufBci^ff 
enclosure, **[a nuisance or] dangerous to persons passing bv n m’ or 

in die neighbourhood, the ‘[Board] '[by notice in y^rr'r dwelling or working 


Section 120 — Note 1 
(1) Section 126 clearly lays down two 
condjUons, on the fulfHmenl of either of 
which a building may be ordered to be 

(1) it must be in ruinous stale, 
or U) for want of sufficienl repairs, pro- 
leciion or enclosure it is nuisance or 

dangerous to persons passing by or 

working in the neighbourhood; 
i* ttie ooggj falling under the first cate- 
41 .*^ necessary to show affirma- 
kAinl portended danger to human 

secSSn falling under the 

Iha? ?* it must further be shown 

nuisance or dangerous to 

fit Tk Pa* 71 (73) (DB). 

tA ® conflict of opinion m 

Id 0 lv* ^tion 126 requires the Board 

w mve, to the ewner ef property in re- 


sec tion° »'•« 

sccuon, an option wliether to remove the 

clTrcaulro Bolrd 

tfon Ti removal without such op. 

lion. The amendment made to section in 

rest by esta 

blishing the latter view. 

determine question whe- 
thfn Ijuildmg is ia a dangerous condi- 
tion and whether the owner shall be re- 
quired to remove or repair the same is 
an option given to the Board and not 

l™, '.S'S'i a .5!" 

ttS'i;' r.- 

M thf ® ^°*'*'‘* form- 

ed the opinion that the building is in 

ruinous state, then in the absence of suffl- 
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fag any of them, the occupierl “[to remove tfie same or may require Mm 

to repair], *[or to protect or to enclose] the same fa such manner as it thinks neces- 
saty, and, if the danger is, in the opinion of the ‘[Board], imminent it ahAll fartfa 
with take such steps as it thinks necessary to avert the same* 

[a] Substituted by Cantonments (Amendment) Act, 1936 (24 of 193d\ S. 69 
for “Cantonment Authority^. 

[b] Inserted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 7. 

[c] Substituted for the words “may”, by notice in writing by the Cantonments 

(Amendment) Act, 1944 (8 of 1944), S, 6 (17-3-1944). 

[d] Inserted by S. 38 of Act 24 of 1936. 

[e] Substituted by S. 0 of Act 8 of 1944, for “either to remove the same or to 
repair”. 

[f] Substituted by Act 24 of 1930, S. 38, for “protect or enclose”. 

127. Enclosure of waste land used for improper purposes. — A ‘[Board] may, 
by notice in writing, require the owner or part-owner, or person claiming to be the 
owner or part-owner, of any building or land in the cantonment, or the lessee or 
the person claiming to be the lessee of any such land, which, by reason of disuse 
or disputed ownership or other cause, has remained unoccupied and has become 
the resort of idle and disorderly persons or of persons who have no ostensible means 
of subsistence or cannot give a satisfactory account of themselves, or is used 
for gaming or immoral purposes, or otherwise occasions or is likely to occasion a 
nuisance, to secure and enclose the same within such time as may be specified 
in the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1930), S. 69, 
fox “Cantonment Authority”!! 

CQAPTER X 


SANITATION AND THE PREVENTION AND TREATMENT OF DISEASE 

Sanitary Authorities 

128. Responsibility for sanitation. — ^The following officers shall, for the pur- 
poses of sanitation, have control over and be responsible for maintaining in a sani- 


SecUon 126 ~ Note 1 (conid.) 
dent material on the record It is di£5cult 
to say that that opinion Is based upon no 
evidence so as to deprive the Board of its 
jurisdiction to order removal. (’58) AIR 
1968 Pat 71 (73): 36 Pat 1264 (DD). 

(5) A notice, which does not specify at 
all what kind of repairs the cantonment 
authority requires the owner to make to 
the bouses specified in the notice, is U- 
leRal. (’12) 13 Cri L Jour 17 (17, 18)i 
1912 Pun Re (Cr) No 3. 

(6) The cantonment authorities have dis- 
cretion to Issue orders to repair buildings 
for public safety and Courts have no Juris- 
diction to interfere. (’04) 1 Cri L Jour 
1093 (1094): 1904 Pun Re No. 19, p. 50. 

(7) Cantonment committee must give the 
owner of a building destroyed by fire the 
option of removing its remains or repair- 
ing it and a conviction for failure to com- 

{ )ly with a notice without the option U il- 
egal. (’05) 3 Cri L Jour SOI (302): 1905 
Pun Re (Cr) No. 23. 

(8) The section does not contemplate the 
Issue of a notice for effecting repairs t« 
bouses that may be dangerous to the ten* 
ants or uninhabitable. Where the re- 
pairs are not necessary for **publlc s^ety” 
the Issue mt notice ts Illegal and eonvle* 


tion based thereon is illegal. (’06) 3 Cri 
L Jour 346 (348): 1906 Pun Re No. I 
(DB). 

[See also (*07) 5 Cri L Jour 493 (49S)l 
1907 Pun Re (Cr) No. 3. (Case under 
1899 Code — Notice issued without resolu- 
tion of cantonment committee — Convic* 
tion for Don«compliance of notice is 
legal.)] 

(0) Section 126 does nothing beyond im- 

posing reasonable restrictions upon the 
fundamental right to hold his property 
under Article 19 (1) (f) of the Constitu^ 
tion. The provision is sulTiciently protect- 
ed by Clause (5) of Article 19. (’58) AIR 

1968 Pat 71 (74): 30 Pat 1264 (DB). 

(10) The Canlonmenls Act Is an erisN 
ing law and foils under sub-clause (a) o0 
Clause (5) of Article 31 and is therefore, 
not open to attack on the ground either 
that there was no public purpose or that 
no compensation was provided, and Is ipsa 
facto saved from being questioned on the 
ground of their contravention of Clause (2) 
of tbU article. (*58) AIR 1958 Pat 71 
(74)3 36 Pat 1264 (DB). 

Chapter X — Note 1 

(1) As to the power of the Ceniraf Qo^ 
onmant to eztcoid any of the prorisioni 
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taxy &ose paxts of a cantonmoit, respectively, which are specified in the 

pase of each, that is to say: — 

(a) the “[Offioer C3ommanding the station] — all buildings and lands which 

are occupied or used for military purposes; 

(b) the Officer Commanding the air forces in the cantonment — all buildings 

and lands which are occupied or used for air force purposes ; 
lo) the head of any dvil department or railway administration occupying as 
such any part of the cantonment — all buildings and lands in his charge 
as head of that department or administration. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 14, 
for “Commanding Officer of the Cantonment”. 

129. General duties of Health Officer. — (1) The Health Officer shall exercise 
ft general sanitary supervision over the whole cantonment, and shall submit monthly 
to the ‘[Board] a report as to the sanitary condition of the cantonment, together 
with such recommendations in connection therewith as he thinks fit. 

(2) The Assistant Health Officer shall perform such duties in connection with 
die sanitation of the cantonment as are, subject to the control of the ‘[Board], 
allotted to him by the Health Officer. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 

Conservancy and Sanitation 


180. Public latrines, urinals and conservancy establishments. — All public latri- 
nes and urinals provided or maintained by a ‘[Board] shall be so constructed as to 
provide separate compartments for each sex and not to be a nuisance, and shall bo 
provided with all necessary conservancy establishments, and shall regularly be 
cleansed and kept in proper order. 

[al Substituted by the Cantonments (Amendment)'* Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 

131. Power of Board to undertake private conservancy arrangements. (1) On 

the application or with the consent of the occupier of any building cr land, or, 
where the occupier of any building or land fails to make arrangements to the satis- 
faction of the ‘[Board] for the matters referred to in this section, without such 
consent, and after giving notice in writing to the occupier, a ‘[Board] may undertake 
the house scavenging of any building or land in the cantonment for such period as 
it thinks fit on such terms as it may prescribe in this behalf. 

(2) The ‘[Board] may. by public notice, issue directions as to the time at which 
all matter removed in the performance of such duties shall be the property of 
the ‘•[Board], f t' y 


(3) For the purposes of this section, “house scavenging” means the removal 
of filth or rubbish or other offensive matter from a privy, latrine, urinal, drain, 
cesspool, or other common receptacle for such matter. 


[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 ®f 1936) S 69 
for “Cantonment Authority”* ’ * 


Substituted for the word “Authority^ by the Repealing 
1939 (34 of 1939), S. 2 and Sch. I (28-9-1939). 


132. Deposit and disposal or rubbish, ctc^l) Every ‘[Board] shall provide 

appomt, in proper and convenient situations, public receptacles, depots or places 

for the tom^rary deposit or disposal of household rubbish, offensive matter, car- 
cases of dead apimaia and sewage. ’ 

p) The ‘[Board] may, by public notice. Issue directions as to the time at 
which, the manner in which, and the conditions s ubject to which, any referred 

* “Z tonment and jg the vicinity 
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to in sub-section (1) may be removec^ along a street or may be deposited or other- 
wise disposed of. 

(3) Ail matter deposited in receptacles, depots or places provided or ap- 
pointed under this section shall be the property of the “[Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
fcr "Cantonment Authority”. 

133. Cesspools, receptacles for filth, etc. — The Executive Officer of any can- 
tonment may, by notice in writing, — 

(a) require any person having the control whether as owner, lessee or 

occupier of any land or building in the cantonment — 

(i) to close any cesspool appertaining to the land or building which is 

in the opinion of the Executive Officer, a nuisance, or 

(ii) to keep in a clean condition, in such manner as may be prescribed 

by the notice, any receptacle for filth or sewage accumulating on 
the land or in the building, or 

(iii) to prevent the water of any private latrine, urinal, sink or bath- 
room or any other offensive matter, from soaking, draining or 
flowing, or being put, from the land or building upon any street or 
other public place, or into any water-course or into any drain not 
intended for the purpose, or 

(iv) to collect and deposit for removal by the conservancy establish- 
ment of the “[Board], within such time and in such receptacle or 
place, situate at not more than one hundred feet from the nearest 
boundary of the premises, as may be specified in the notice, any 
offensive matter or rubbish which such person has allowed to 
accumulate or remain under, in or on such building or land; or 

(b) require any person to desist from making or altering any drain leading 

into a public drain; or 

(c) require any person having the control of a drain in the cantonment to 

cleanse, purify, repair or alter the same, or otherwise put it in good 
order, within such time as may be specified in the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 

for “Cantonment Authority”. 

134. Filling up of tank, etc. — (1) Where any well, tank, cistern, reservoir, 
receptable, or other place in the cantonment where water is stored or accumu- 
lates, whether within any private enclosure or not, is in such a condition as to 
create a nuisance or, in the opinion of tlie Health Officer, or the Assistant Health 
Officer, is or is likely to be a breeding place for mosquitoes, the "[Board] may, by 
notice in writing, require the owner, lessee or occupier thereof, within such period 
as may be specified in the notice, to fill up or cover the well, cistern, reservoir or 
receptacle, or to fill up the tank, or to drain off or remove the water, as the case 
may be. 

(2) The “[Board] may, if it thinks fit, with the previous sanction of the ‘■[Offi- 
cer Commanding-in*Chief, the Command], meet the whole or any portion of the 
expenses incurred in complying with a requisition under sub-section (1). 

[aj Substituted by the Cantonments (Amendment) Act, 1036 (24 of 1938), S. 69, 
for “Cantonment Authority”. 

[b] Substituted by the Cantonments (Amendment) Act, 1926 (35 of 1926), S. 2, 
for “Officer Commanding the District”. 

135. Provision of latrines, etc. — A “[Board] may, by notice in writing, re- 
quire the owner or lessee of any building or land in tlie cantonment to provide. In 
such manner os may be specified in the notice, any latrine, urinal, cesspool, dust- 
bin or other receptacle for filth, sewage, or rubbish, or any additional latrine, 
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urinal, cesspool or other receptaciy asv'al^sfaid^/whuc% should, ^iiM^gCcpinion, be 
provided for the building or land/ * / • * ^ aV)'^'^ 

[a] Substituted by the Cantonments (AwCficTment) Act, ^^6 (24 of 1936), S. 69, 
for “Cantonment Autliority." 

136. Sanitation in factories, etc. — Every person employing, whether on be- 
half of the Government or otherwise, more than ten workmen or labourers, and 
every person managing or having control of a market, school, theatre or otlier 
place of public resort, in a cantonment shall give notice of the fact to the 
•[Board], and shall provide such latrine, and urinals, and shall employ such 
number of sweepers, as the •[Board] thinks fit, and shall cause the latrines and 
urinals to be kept clean and in proper order. 

Provided that nothing in tliis section shall apply in the case of a factory to 
which the Indian Factories Act, 1911,^ applies. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) S. 69 
for “Cantonment Authority”. 

[b] See now the Factories Act, 1948 (63 of 1948), Ch. III. 

137, Private latrines. — A •[Board] may, by notice in writing, 

(a) require the owner or other person having the control of any private 

latnne or urmal in the cantonment not to put the same to public use; or 

(b) where any plim for the construction of private latrines or urinals has 

been approved by the •[Board], and copies thereof may be obtained free 
or charge on application, — 

(i) require any person repairing or constmcHng any private latrine or 

^nal not to allow the same to he used until it has been inspected 
by or under the direction of the Health Officer and approved by 
him as conformmg with such plan; or ^ 

(u) requTO any person having control of any private latrine or urinal 
to re-build or alter the same m accordance with such plan; or 

fte control of any such private 

dwellmg m the neighbourhood, or passmg by or 

(ii) to cle^se in such manner as the •[Board! mav cnpnifv ti, 

any latrine or urinal belonging J ffiriLTo^atg” 

for “Sltnm^^Auffiori“ty“"‘' 1^36 (24 of 1936). S. 69. 

that aS' bundinEs._(l) Where it appears to a ‘[Board] 

son of the manner in wlSh th^ hnfiH ^ unhealthy condition by rea- 

the impracticability of cleansinv thp h proper drainage or ventilation, or of 

(a) the Health Ofiicer, 


fll An fn I, IK SecUoD 137 — Nole 1 

force the ordw abeyanre ponding the decision of the ap- 
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[h) the Civi] SurgeoD the district, or, if his services are not available 
some other Medical OflBcer *’[in the service of the ®[Govemment] ], 

(c) the Executive Engineer or a person deputed by the Executive Engineer 
in this behalf, and 

®[(d) where the cantonment is a Class I sr Class 11 cantonment, two non- 
official members of the Board, or where the cantonment is a Class m 
cantonment, one non-official member of the Board.] 

(2) The committee shall make a report in writing to the ‘[Board] regarding 
the sanitary condition of the block, and if it considers that the condition thereof 
is likely to cause risk of disease to the inhabitants of the building or of the 
neighbourhood or otherwise to endanger the public health, it shall clearly indi- 
cate on a plan verified by the Executive Engineer or the person deputed by him to 
serve on the committee, the buildings which should in its opinion whoUy or in 
part be removed in order to abate the unhealthy condition of the block. 

(3) If, upon receipt of such report, the ‘[Board] is of opinion that all or any 
buildings indicated shouJd be removed, it may, by notice in writing, require the 
owners thereof to remove them: 

Provided that the ‘[Board] shall make compensation te the owners for any 
building so removed which have been erected under proper authority: 

Provided, further, that the ‘[Board] may, if it considers it equitable in the 
circumstances so to do, pay to the owners such sum as it thinks fit as compen- 
sation for any buildings so removed which have not been erected under proper 
authority. 

(4) For the purposes of this section “buildings'" includes enclosure walls and 
fences appertaining to buildings. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority.” 

b] Substituted by A, O., 1937, for “of the Government.” 

c] Subsituted by S. 39 of Act 24 of 1936 for the original clause. 

139. Overcrowding of dwelling houses. — (1) Where it appears to a ‘[Board] 
that any building or part of a building in the cantonment which is used as o 
dwelling house is so overcrowded as to endanger the health of the inmates 
thereof, it may, after such inquiry as it thinks fit, by notice in writing require 
the owner or occupier of the building or part thereof, as the case may be, 
within such time not being less than one month as may be specified in the 
notice, to abate the overcrowding of the same by reducing the number of lod- 
gers, tenants, or other inmates to such number as may be specified in the notice. 

(2) Any person who fails, without reasonable cause, to comply with a requi- 
sition made ypon him under sub-section (1) shall be punishable with fine which 
may extend to fifty rupees, and, in the case of a continuing offence, to an addi- 
tional fine which may. extend to five rupees for every day after the first during 
which the failure has continued. 

[a] Substituted by the Cantonments {Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority.” 

140. Power to require repair dr alteration of building. — (1) Where any 
building in a cantonment is so ill-constructed or dilapidated as to be, in the opi- 
nion of the ‘[Board], in an insanitary state, the ‘[Board] may, by notice in writ- 
ing, require the owner within such time as may bo specified in the notice, to exe- 
cute such repairs or to make such alterations as it thinks necessary for the pur- 
pose of remo^g such defects. 

Section 140 — Note 1 ’ 

CD Ai to whether all proceedings to en- abeyance pending the decision of the ap* 
Dorce the order and all prosecutions for any peal from an order under Ihia tnctlQn ICKI 
aan tr a v e nUoa thereof ihall be hel4 lo SecUoo 270. 
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(2) A copy of every notice issued under sub-section (1) shall be conspicuously 
posted on die building to which it relates. 

(3) A notice issued under sub-section (1) shall be deemed to have been 
cbmplied with if the owner of the building to which it relates has, instead of 
executing the repairs or making the alterations directed by the notice, removed 
die building. 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1936), S. 69, 
for “Cantonment Authority", 

141. Power to require land or building to be cleansed. — (1) The Executive 
Officer may, by notice in writing, require the owner, lessee or occupier of any 
building or land in the cantonment, which appears to him to be in a filthy or 
ins^tary state, within twenty-four hours to cleanse the same or otherwise put 
it in a proper state, in such manner as may be specified in the notice. 

(2) If, within three months from the date of the service of a notice under 

sub-section (1), any building or land in respect of which the notice was issued 

is again in a filthy or insanitary state, the owner, lessee or occupier, as the 

case may be, shall be p unisha ble with fine which may extend to two hundred 
rupees. 

. order disuse of house.— If a ‘[Board] is satisfied that any 

building or part of a building in the cantonment which is intended for or used 
as a dwelling place is unfit for human habitation, it may cause a notice to be 
posted on some conspicuous part of the building prohibiting the owner or occu- 

hiTit^rT^ from j^g the buil^g or room for human habitation, or allow- 
rf thl rendered fit for such use to the satisfactioa 

[a] Substi^ted by the Cantonments (Amendment) Act, 1930 (24 of 19361 S 69 
for “Cantonment Authority”. ' ’’ ™ 

vegetation.— A ‘[Board] may. by notice in writ 
Ing, reqi^ the owner, lessee, or occupier of any land in the c^tonment to 

n to biTr ” und^^oXXh :jz 

to It to be injnnons to health or offensive to persons resi^g to the 


I 


AOi 1938 (24 1936), S. 89; 

kind of manure or the irrigation of any^ land therein in anv therem of any 

to be injurious to the health of nprcnno A ii* ^ specified manner is likely 

•[Board] may, by public notice, prohibit such'^cultiv fT ^leighbourhood, the 
fuch date as may be soecified ik ^ cultivation, use or irrigation after 

it shaU be carried out subject to such conditSns'^al’ th J 

which it relates has ’been™v^y^^e^^tor cul^ ^ section, any land to 
^ereto or is standing thereon, the ‘[Boar^ s^^ If 

to take effect on a date earlier than that by which thp ^ notice is 


Section 141 
tk!!* * 1 ?* ^ ot'the word “again" auggeaU 
tion }5f ^templated In 

to? .ffL» Spurring and not a contlnu- 
tog affei^ Hence, where a person fail* 

to cemplr with notice under Section 141 
HI ha cannot bt proaecntod under See..l41 
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ed in the land or crop for the loss, if any, incurred by them respectively by 
reason of compliance with the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”, 

Burial and Burning Grounds 

145. Power to call for information regarding burial and burning grounds.— 
A “[Board] may, by notice in writing, require the owner or person in charge 

or burning ground in the cantonment to supply such information 
as may be specified in the notice concerning the condition, management or 
position of such ground. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 


146. Permission for use of new burial or burning ground. — (1) No place in a 
cantonment which has not been used as a burial or buruing ground before the 
commencement of this Act shall be so used without the permission in writing of 
the “I Board]. 

(2) Such permission may be granted subject to any conditions which the 
“[Board] tliinks fit to impose for the purpose of preventing annoyance to, or 
danger to the health of, persons residing in the neighbourhood. 

[a] Substituted by the Cantonments (Amer4dment) Act, 1936 (24 of 1936), S. 69, 
for Cantonment Authority”. 


147. Power to require closing of burial or burning ground. — (1) ^Tiere a 
“[Boarrl], after making or causing to be made local inquiiy, is of opinion that any 
burial or burning ground in the cantonment has become olFensive to, or dange- 
rous to the health of, persons living in the neighbourhood, it may, with the pre- 
vious sanction of the “[Central Government], by virtue in writing, require the 
owner or person in charge of such ground to close the same from such date as 
may be specified in the notice. 

(2) Where the “[Central Government] sanctions the issue of any notice 
under sub-section (1), it shall declare the conditions on which the burial or 
burning ground may be re-opened, and a copy of such declaration shall be 
annexed to the notice. 

(3) Where the “[Central Government] sanctions the issue of any such notice, 
It shall require a new burial or burning ground to be provided at the expense 
of the cantonment fund, or, if the community concerned is willing to provide 
a new burial or burning ground, the “[Central Government] shall require a 
grant to be made from the cantonment fund towards the cost of the same. 

(4) No corpse shall be buried or burnt in any burial or burning ground in 
respect of which a notice issued under this section is for the time being in forco. 

[a] Sub.stituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonmerit Authority”. 


148. Exemption from operation of sections 145 to 147. — The provisions of 
sections 145, 146 and 147 shall not apply in the case of any burial ground which 
is for the time being managed by or on behalf of the Government 


140. Bemovol of corpses, — A “[Board] may, by public notice, prescribe 
routes in the cantonment by which alone corpses may be removed to burial or 
burning grounds. 

[a] Substituted by the Cantonments (AmendmeDt) Act, 1036 (24 of 1030), S. 69 , 
for ‘'Cantonment Autboiiiv”. 
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PREVENTION OF INFECTIOUS OR CONTACIOTTS DISEASES 

150. Obligation to give information of infectious or contagious diseases. 

•[Any person], being in charge of. or in attendance, whether as a medical prac- 
titioner or otherwise, upon any person in a cantonment whom he knows or lias 
reason to believe to be' suffering from a contagious or infectious disease or 
being the owner, lessee or occupier of any building in a cantonment m which 
he blows that Any such person is so suffenng. shall, if he fails to give informa- 
tion or if he gives false information, lo the ■’[Board] respecting the existence ot 
such disease, be punishable with fine which may extend to one hundred rupees; 

Provided that no person shall he punishable under this section for failure to 
give information if he had reasonable cause to believe that the information had 
already been duly given; 

Provided, further, that this section shall not apply in the case of venereal 
disease where the person suffering therefrom is under specific and adequate 
medical treatment and is, by reison ot bis h<biU and conditions of life and resi- 
dence. unlikely to spread the disease, 

[a] Substituted by the Repealing and Amending Act, 19o0 (8 of 1930), S. 2 
and Sch, I, for “Whoever' . 

[bj Substituted by the Cantonments (Amendmeat) Act, 1936 (24 ot i936), S. 69, 
for “Cantonment Authority”. 

151. Special measures in case of outbreak of infectious cr epidemic 
diseaset. — (1) In the event ef a cantonment being visited or threatened by an 
outbreak of any infectious or contagious disease among the inhabitants thereof 
or ot any epidemic disease among any animals therein, the ‘’[Officer Commanding 
i»-Chief, the Commandl, if he thinks that the provisions of this Act or of any 
law for the time being in force ie the cantonment are insufficieut for the purpose, 
may, with the previous santion ot the •[Central Govemmentj, — 

(a) take such special measures, and 

(b) by public netice, make such temporary regulations to be observed by tbe 

public or by any class or section of the public, 

as be thinks oecessary to prevent the outbreak or the spread of the disease: 

Provided that, where in the opinion of the “[Offier Commanding-in-Chief, 
the Commandl, immediate measures are necessary, he may take action without 
such sanction as aforesaid and, if he does so, shall forthsvitb report such action 
to the •[Ceutial C«verDmeDt]. 

(2) Wheever commits a braech of any temporary regul^ion made under sub- 
tecIleD (1) shall be deemed to have committed an offence under section 1S8 of 
Ibe Indian Penal Code. 

[aj Substituted by the Cantonments (Amendment) Act, 1926 (3S of 1926), S. 2, 
for “Officer Commanding tbe district”. 

152 . Power to require names of dairyman’s customers. — Where it is certified 
lo the Eexcutive Officer by a medical practitioner that the outbreak or spread of 
a«y infectious or contagious disease in the cantonment is, in the opinion of such 
medical practitioner, attributable to the milk supplied by any daiiy^man. the Exe- 
cutive Officer may, by notice in writing, require the dairyman, within such time 
aa may be specified Id the notice, to furnish him with a full and complete list of 
the names and addresses of all his customers within the cantonment, or to give him 
such information as will enable him to trace the persons to whom the aairymaa 
has sold milk. 



Srciloo 161 — Note 1 

. is Riven under this section lo cases of extreme ursenev without having 

Ibe OiTiccr Cemmanding iu-Chief, the Com* to wait for the previous sanction of the Cen- 
Qiand. to take emergent measures for the Iral Government. — See the Report of the 
preveotioD of the spread of disease in Select Committee. 
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. "‘’“"'I "“’®* ®’’ ^ washerman’s customers.— Where it b 

certified to the Executive Officer by the Health Officer that it is desirable, with a 

ww to prevent the spread of any infectious or contagious disease in the can- 
tonmeDt, that the Health Officer should be furnished with a fist of the customers 
of any washerman, the Executive Officer may. by notice in writing, require the 
washerman witffin a time to be specified in the notice, to furnish the Health 
Officer vwlh a full and complete list of the names and addresses of aU owners 
wtffin the cantonment of clothes and other articles which the washerman washes 
cr lias washed dunng the six weeks immediately preceding the date of the notice. 


after inspection of dairy or washerman’s place of business.— 
Where, after inspection, the Health Officer is of opinion that any infecbous or 
contagious disease is caused or is likely to arise in the cantonment from the 
consumption of the milk supplied from a dairy or from the washmg of clothes 
or other articles in any place, or from any process employed by a washermaiL 
be shall report the matter to the Executive Officer. 


155. Action on report submitted by Health Officer,— Upon receipt of a 

report submitted by the Health Officer under Section 154, the Executive Officer 
m^y. by notice in writing,— 

(a) proWbit the supply of milk from the dairy until the notice has been 
withdrawn; or 

<b) prohibit the washerman from washing clothes or other articles in any 
such place or by any such process as aforesaid until the notice has been 
withdrawn or unless be uses such place in such manner, or washes by 
such process, as the Executive Officer may direct in the notice. 


156. Examination of milk or washed clothes.- The Health Officer may take 
possession of any milk, clothes or other articles which are or have recenUy been 
fa th^ possession of any dairyman on whom a notice has been served under seo- 
tion J5-, or of any clothes or other articles which are or have recently been Iti 
fae possession of any i^hei^ on whom a notice has been served under seo^ 
bon 153, and may subject the same or cause the same to be subjected to such 
chemic^ or other process as he may think necessary; and the ‘[Boaid] shaU pay 
from the ^tonment fund aU the costs of the process and shall also pay to the 
owner of the milk, clothes or "[other] articles such sum as compensation for any 
loss occasioned by such process as may appear to it to be reasonable. 

[a] Substifated by the Cantonments (Amendment) Act, 1036 (24 of 1930), S. 6«. 
for “Cantonment Authority". 

Ib] Substituted by*the Repealing and Amendment Act, 1930 (8 oi 1030). S. 2 
and Sen. I for “their". 


187. Contamination of pnbHo conveyance,— Whoever Id h cantonment— 

(4) uses a public conveyance while suffering frem an fafecHoui or con* 
tagious disease, or 

[b) lues a public conveyance for the carriage of g poreon who Is suffering 
from any such disease, or ” 

[o] (uet • publio conveyance for the carriage of the corpse of a poison who 
has died from any such disease, ^ ^ 

Ihan bo bound to take proper precauHons against the communlcatloB of tho 
^e to offier penons using or who may thereafter use the conveyance and 
to notl^ such use to the ownw driver or person In charge of the conveyance, 
and furthei to r^ort without delay to the Executive Officer the aumbet Z ^ 
conveyance and the name of the person so notified. w 

158. DWnfecHon of pnbUo conveyance.-H) Where any person lufferinjl 

^ Tr .r*-® has died from, an tafocHoSTTco^taSS 

disease has been carried la a publio eonveyanoo which oadinarily pile* to a^^ 



[S9 159-163] 99 


fihe] Gutonmenb Ad, 1924 


tBoment, the driver thereof shall forthwiA report tiie Fact to the Executive Offi- 
ce who shall forthwith cause the conveyance to be disinfected if that has not 

Already been done. 

(2) No such conveyance shall be brought again into use vinHl the Executive 
OfficCT has granted a certificate stating that it can be used without causing risk 
ef infection. 

159. Penalty for failure to report — Whoever fads to make to the Executive 
Officei any report which he is required to make by section 157 or section 158, 
yhnll be punishable with fine which may extend to one hundred rupees. 


160. Driver of conveyance not boimd to carry person suffering from infec- 
tloasor contagious disease. — Notwithstanding anything contained in any law for the 
time being in force, no owner, driver or person in charge of a public conveyance 
thflll be bound to convev or to allow to be conveyed in such conveyance in or in 
the vicinity of a cantonment any person suffering from an infectious or contagious 
disease or the corpse of any person who has died from such disease unless and 
until such person pays or tenders a sum sufficient to cover any loss and expense 
which would ordinarily be incurred in disinfecting the conveyance. 


161. Disinfection of building or articles therein. — Where a ^[Board] is 
upon the advice of the Health Officer, of opinion that the cleansing and disin- 
fection of any building or part of a building in the cantonment or of any articles 
in any such building or part which are likely to retain infection, or the renewal 
of the flooring of any such building or part of such building would tend to 
prevent or check the spread of any infectious or contagious disease, “[the Board 
ni^yl* by notice in writing, require the owner or occupier to cleanse and disinfect 
the said tmilding, part or articles, as the case may be, or to renew the said floor- 
ing, within such time as may be specified in the notice: 

Provided that where, in the opinion of the •[Board], the owner or occupier 
is from poverty or any other cause unable effectually to carry out any such 
req\iisition, the *[6001x11 may. at the expense of the cantonment fund, cleanse 
and disinfect the building, part or articles, or, as the case may be, renew the 
flooring. 

[a] Substi^tuted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69. 
for ‘‘Cantonment Authority”. 

[b] Substituted for the words he may^, by the Repealing and Amendina Act, 
1960 (58 of 1960). S. 3 and Und Sch. (26-12-1960.) 

W2, Destruction of infections hut or shed.— (1) Where the destruction of 
toy hut or shed m a cantonment is. in the opinion of the '[Board], necessary to 
prevent the spread of any infectious or conUgious disease, the '(Board) may by 
wbce in ^ting, require the owner to destroy the hut, or shed tnd the materials 
thereot withm such time as may be specified in the notice 


(2) Where the Pre^dent of a Board »[• • •] 'j satisfied that the destruo- 

Hon of any hut or shed in the cantonment is immediately necessary for the pur- 

^s© of preventing tha spread of any Infectious or contagious disease, he may 

of *0 OT shed to destroy the same forthwith, 

destroyed after giving not less than two houui' 
notice to the owner or occupier thereof. 


j P® ‘[Board! shall pay compensatien te the 
oestroyed under this section. 


•wner of any hut or shed 


la] Subsdfeted by the Cantanments (Amendment) Act, 1938 (24 of 1936), S. 69, 
tor Cantonment Authority”. 

^ Is D* Board, the Officer Commanding the 

station were repealed by S. 40, ibid. 

l**^'.*" for inmates of disinfected or destroyed bmlding or 
>ed.-nie IBoaid] dull provide free .f charge temporary shelter or ha„« 
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accommodation for the members of any family in which an infectious or conta- 
gious disease has appeared wlio have been compelled to leave their dwelling by 
reason of any proceedings taken under section 161 or section 162, and wha 

desire such shelter or accommodation as aforesaid to be provided for them. 

[aj Suhstitu'-ecl bv tlie Cantonments (/Vmendment) Act, 1936 (24 of 1936), 

3. 69, for “Cantonment Authority”. 

l(A. Disinfection of building before letting tlie same. — (1) Where in a 
cantonment any building or part of a building is intended to be let in which 
any person h<as, within the six weeks immediately preceding, been suffering from 
an infectious or contagious disease, the person letting the building or part shall 
before doing so disinfect the same in such manner as the “[Board] may, by public 
or special notice, direct, together with all articles therein liable to retain infection. 

(2) For the purposes of this section, the keeper of an hotel, lodging house or 
sarai shall be deemed to let to any person who is admitted as a guest therein 
that part of the building in which such person is permitted to reside. 

[aJ Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 

S. 69, for ‘"Cantonment Authority”. 

165. Disposal of infected article without disinfection. — No person shall, 
without disinfection of the same, give, lend, sell, transmit or otherwise dispose 
ot to another person any article or thing which he knows or has reason to 
believe has been exposed to contaminatioD by any infectious or contagious disease 
and is likely to be used in, or taken into, a cantonment. 

1G6. Means of disinfection. — (1) Every “[Board] shall — 

(a) provide proper places with necessary attendants and apparatus for the 

disinfection of conveyances, clothing, bedding or other articles which 
have been exposed to infection; 

(b) cause conveyances, clotliiug or other articles brought for disinfection to 

be disinfected either free of charge or on payment of such charges 
as it may fix. 

(2) A “[Boardl may notify places at which articles of clothing, bedding, 
conveyances or other articles which have been exposed to infection shall bo 
washed, and, it it does so, no person shall wash any such thing at any place 
not so notified without having previously disinfected such thing. 

(3) The President of a Board *’[® ® “] may direct the destruction of any 

clothing, bedding or other article in the cantonment likely to retain inlectioB, 
and may give such compensation as he thinks fit for any article so destroyed. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 
S. 69, for “Cantonment Authority”. 

[bj The words “or, where there is no Board, the Officer Commanding the 
station” were repealed by S. 41, ibid. 

107, Making or selling of food etc., or washing clothes by infected person.— 
Whoever, while suffering from, or in circumstances in which ho is likely to 
spread, any infectious or contagious disease, — 

(a) makes, carries or offers for sale in a cantonment or takes any part in 

the business of making, carrying or offering for sale therein any article 
of food or drink or any medicine or drug for human consumption, w 
any article of clothing or bedding for personal use or wear, or 

(b) takes any part in the business of the washing or carrying of clothes, 
shall be punishable with fine which may extend to one hundred rupees. 

168. Power to restrict or prohibit sole of food or drink.— When a canton- 
ment is visited or threatened by an outbreak of any infectious or contagioas 
disease, the “[Board] may, by publlo notice, restrict in such manner or prohibit 
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for «icb .crio4, « may be specified in the Bctice. the sale er preparatioD .f aay 
article ol *tood or dnnk tor human consumption specified in the notice or the sale 
•I any flesh ot any descripbon of animals so specified. 

fal SubsUtuted '•y the Cantonments (Amendment) Aet, 193b (24 ot 193b), 
b. b», for ’‘Cantonment Autlionty". 


169. Controi over wells, tanks, etc.— (1) If a HBoardl is of opiiutfc that 
the water w any well, tank or otliev place is likely, it used Lr ennkmu, 'a 
engender. #r cause the spread of, any disease, it ma> 

(a) by public noUce. prohibit the removal ar ase of such water fjr drink- 


mg; 

(h) by notice m writing, requae tSe owner or person having coutr^l of 
such well, tank or place to take such steps as may l;e directed by tiie 
not ce to' prevent the public from having access to or using such 

water; or 

(c) take such other steps as it may consider expedient to prevent the out- 
break nr spread of any such disease. 

(2) U the event ot a cantonment or any part ot a cactcnicent being visited 
•r threatened by an outbreak of any infectious or contagious disease, the Health 
Officer OT any person authorised by him ic this behalf may, without notice 
and at any time, inspect and disinfect any well, tank or other place from M'hich 
water is or is likely to be, taken tor the purposes of drinking, and may further 
take such steps as he thinks fit to ensure the punty of the water or to prevent 
the use of the same tor drinking purposes. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 ef 1936). S. 69. 

fnr “Cantonment Authority”. 


179. Disposal of infectious corpse. — Where ary person has died in a can* 
tanmenl from any infectious er contagious disease, tiie Executive Officer may. by 
fintice in writing, — 

(a) require any person having charge of the corpse to cenvey the sana to 
a mortuary, thereafter to be disposed of in accordance with law; or 

(h) prohibit the removal of the corpse from the place where death accur- 
red except for the purpose ef being buried or burned or of being 
conveyed to a mortuary. 

HOSPITALS AND DISPENSARIES 

ITl. Maintenance or aiding of hospitals or dispensaries. — il) A ‘[Board] 
may — 

(a) provide and maintain either within or without the cantonment as many 
hospitals and dispensaries as it thinks fit; or 

(h) make, upon such terms as it thinks fit to impose, a grant-io-aid U xay 
hospital or disiiensary ^[or veterinary hospital], whether vr.thia or 
without the cantonment, not maintained by It. 

(2) Every hospital or dispensary maintained or aided under sub-sectieii (1] 
shall have attached to it a ward or wards for the treatment of persons ^ufieiiig 
from infectious or contagious disease. 

(3) A medical officer, appointed in such manner as the •[Central Covemmeat] 
may direct, shall Ke m charge of every hospital or dispensary maintained ar 
aided under this section. 

[a) Substituted by S 69 ef the Cantoamenh (Amendment) Act, 1936 (24 of 

1936) for “Cantonment Authority”, 

[b] Inserted by S. 42. ibid. 

172. Medical supplies, appliances, etc. — (1) Every hospital or dispensary 
maintained or aided onder Section 171 shall be maintained in accordance with 
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uny genei^ or special orders oJ the ‘[Central Government] ‘I* • »| for th* 
^duct of hospitals and dispensanes or in accordance with the said orders modi- 
bed in such manner ar the ‘[Central GovemmentJ *‘|* • o^o * dj diinks fit, 

‘[Board] shaU cause every such hospital or dispensary to be provided 

“^ments, apparatus, furniture and appliauL and 
With sulfacient ccts, bedding and clothing for in-patients. 

■u! ^IJ^bstituted by A. 0., for “Governor-General in Council* 

,bj Ihe words ^ or the local Government* were repealed by A. O. 

,cj The words^ as the case may be' were repealed by A. O.' 
dj Substituted by the Cantonments (Amendment) Act, 1936 (24 of 

S. 69, tor "Cantonment Authority*. * 

17o. Free padents.— At every hospital or dispensary maintained or aided 
under secbon 17*, the sick jwor of the cantonment and other inhabitants of tha 
^fonmeot ^fienng from ii^ctious or contagious diseases, and, with the sanc^ 
hon of the [Board], any other sick persons, may receive medical •’[or surgical I 
beatment bee of costs, an^ d beated as in-patients, shall be either dieted m- 
tuitously or, if the medical officer m charge so directs, shall be granted sub^ 
fence allowance on such scale as the ‘[Board] may fix: 

Provided that the subsistence allowance shaU not be less than tha 
l^ow^ce for the time being fixed for the subsistence of TudM-^^btorit 
'iht estate iJovemmentJ under section 57 of the Code of Civii J^ced^^e^ 1908. 

[aj Substituted by the Cantonments (Amendment) Act, 1936 (24 nf tOQm 
S. 69. lor "Cantonment Authority", ' 

[bj Inserted by S. 43, ibid. 

174. Paying patients.— Any sick person who is ineligible to receiw mprtiVoi 
•lor smgicalj freataent bee of costs in any hospital or dispfnsary^der secti“r^73 
may be admitted to beatment therein upon such terms as the ‘[Board | tSs fit ' 

[aJ Inserted by S. 44 of the Cantonments (Amendment) Act, 1936 (24 of 1936> 

[bJ Substituted by S. 39, ibid, for "Cantonment Authority". 

175. Power to order person to attend hospital or dispensary.— (1) If the H^plrh 

Officer or the medical officer in charge of a hospital 2 

aided under section 171 has reason to believe that any person living in the canton- 
ment IS suilenng from an infectious or contagious disease, he may, by notice in 
writing, caU upon such person to attend for examination at any such hospital or 

anci not to quit it without 

the permission cf the medical officer in charge; and, on the amval ot such person 

in charge thereof may examine 
him for the purpose of satisfying himself whether or not such person is sufferina 
from an infectious or contagious disease; ^ 

Provided Uia^ if, hamg regard to the nature of the disease or the condiHon 
c! th= person suHenng thaebom or the general envmonment and circumstances 
pf siicn person, the Health Officer or medical offioei, ae the case mav ^ 
considers that the attendance of such person at a hospital or dispensary is likelv^ 
prove unnecessary or inexpedient, he shall examine such person at nici. nersL'. 

(2) 11 any person, oa examination under sub-section (f), is found to be suffer 
tog from an mlectiQ.js or contagious disease, the Health Officer or medical offlc» 


Section 175 — Note f 
(1) We huve. lo a large cxlcot, remodel* 
fed this clause in older to provide 
lliflt, in the cose of personi whose circum- 
stances are ouch as to allow of their oatis- 
fartorv oeitreijnHon in their own houocs, 
the Medira! OfTIrer concerned ohall make 
Ibe medical examination al their private 


reaidenccs and shaii not sub!ieQuenilv re- 
quire their detentiuu in hospital We fur- 
ther think that tlie Heallli OlTircr «f a 
canlonrnent. as well as the Medical OITi- 
cor-in-Charflr of Cantonment ho.spitnia. 
should be able To exercise the power con- 
ferred by this clause", — Select Committee 
Report 
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as the case may he, may cause him to he detained in hospital until he is free from 
^ infection or contagion: 

Provided that if, having regard to the nature of the disease or the condition 
•f the person suffering therefrom, or the general environment and circumstances 
of such person, he considers that the detention of such person at a hospital or 
dispeQsary is unnecessary or inexpedient, he shall discharge such person and take 
such measures or give such directioiis in the matter as he thinks necessary. 

176. Power to exclude from cantonment persons refusing to attend hospital or 
dispensa^.— (1) If the Health Otficer or the medical oQicer in charge of a hospital 
or dispensary maintained or aided under Section 171 reports in writing to the 
‘iofiicer Commanding the station] that any person having received a notice under 
Sec. 175 has refused or omitted to attend at the hospital or dispensary, specified 
in the notice, or that such person, having attended the hospital or dispensary, has 
quitted it without the permission of such medical officer, or that any person has 

tailed to comply with any direction given to him under section 175, the “[Officer 

Commanding the staUon] may, by order in writing, direct such person to remove 
from the cantonment within twenty-four hours and not to re-enter it without his 
permission in writing. 

(2) No person who has under sub-section (1) been ordered to remove from 
and not to re-enter a cantonment shall enter any other cantonment “] without 
the written permission of the “[Officer Commanding the station]. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 14, 
for "Commanding Officer of the Cantonment”. 

[b] The words “in the Provinces” were omitted by A.L.O., 1950. 

Icl Substituted for S. 8, ibid, for "Commanding Officer of that Cantonment^ 


CONTROL OF TRAFFIC FOR HYGIENIC PURPOSES 

177. Routes for pilgrims and others. — (1) A “[Board] may provide or prescribe 
suitable routes for the use of persons passing through the cantonment- 

fa) on their way to or from fairs or places of pilgrimage or other places ofi 
public resort; or 

(b) during times when an infectious or conta^ous disease is prevalent; 
and may, by public notice, require such persons as aforesaid to use such routes 
and no others. 

(2) All routes provided or prescribed under sub-section (1) shall be clearly and 
fuffidently indicated by the “[Board]. 

^a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 693 
for "Cantonment Authorit/*, 

SPECIAL CONDITIONS REGARDING ESSENTIAL SERVICES 


178. Conditions of service of sweepers. — (1) Whoever, being a sweeper 
ployed by a “[Boardl in the absence of a written contract authorising him so to do 
ud without reasonable cause, resigns his employment or absents hismelf from his 
duty without having given one month’s notice to the “[Board], or neglects or re« 
fuses to perform bis duties, or any of them,, shall be punishable with imprisonment 
which may extend to one month. 

(2) The •[Central Government] may, by notification in the •[Official Gazette] 
idirect that on and from such date as may be specified in the notification, the 
provisions of this section shall apply in the case of any specified class of servants 

employed by a “[Board] whose functions intimately concern the pubUc health or 
safety. 


Section 176 Note 1 
(1) As to whether all proceedings to en- 
force the order and all prosecutions for 
fn% 'eontiavenUon thereof ahaU he held 




in abeyance pendlni; the decision of th$ 
appeal from an erdep nndez Jhis •se^omu. 
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(5) For the purpose of this secHou, “sweeper" includes any menial servant 
cmp)o}’ed by a "[Board] in the removal or disposal of filth or rubbish. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69 
for ■‘Cantonment Authority". 


CHAPTER XI 


CONTROL OVER BUILDINGS, STREETS. BOUNDARIES, TREES, ETC. 

Buildings 

•[178A. SancHon for building— No person shall erect or re-erect a budding 

on any land in a cantonment, except with the previous sanction o[ tlie Board nor 

olhcnvise than in accordance with the provisions of tliis Chapter and of the rules 

and hye-laws made under this Act relating to the erection and re-erection of budd- 
ings.) 

la) Inserted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 45. 

179. Notice of new buildings.— (1) Whoever intends to erect or re-erect any 

building in a cantonment shall ‘[apply tor sanction by giving notice] in writing of 
his intention to the “(Board]. /6b j u vnemg or 

(2) For the purposes of this Act, a person shall be deemed to erect or re-erect 
a buiJdjns who — 


(a; makes an> material alteration or enlargement of any building, or 

(b) converts into a place for human habitation any building not oricinaUv 

constructed for that purpose, or ^ j 

(c) converts into more tlian one place for human habitation a buildinfi origi- 

nally constructed as one such place, or & 

(d) converts two or more places of human habitaHon into a greater number 

ot such places, or 


(e) converts inlo , stable, cattle-shed or cowhouse anv budding onginadv 

con.stnicted for human habitation, oi Si y 

(f) makc.s any alteration which there is reason to believe is likely to affect 

preiiidicially the slability or safety ol any building or the condition of 
any building in respect of drainage, sanitaiioo or hygiene, or 

(g) makes any alteration to any building which increases or diminishes the 
height of, or area cove red by, or the cubic capacity of, the building, 

had a share in the mortgaged property sold 
it to B. Thereat ler on varioui> occasions 
B applied io Ihe Governmcnl describing 
himself as owner of the building for mak- 
log addilion.s and alterations lo the build- 
ing. On each occasion sanction was grant- 
ed and before granling sanction notices 
and proclamations required by the Act 
were issued. In 19.'i4, B obtained a lease 
of Ihe varnnl ^ite forming pmi of mort- 
gaged land from Ihe Goveniroent and buifl 
a cinema there. Held (hat Ihe lease of 
1934 was valid (’47) AlH 1947 PC 99 
(105): ILR (1947) Lah 399; ILR (1947) 
Kar (PC) 203. 

(3) Though it U true that In replacing 
a roof wilh R, C. C. slab and replacing 
Ihe tin sheets constituting a wall of Ihe 
kitchen with u brick wall, alterations are 
cfTected which would normally add lo the 
comforts and safely of Ihe residents and 
that Ihe new conslruclion is more lasting 
and substuiiliul, they do no| amount to 
any material allerallon under Section 179 


Chapter XI — Note ] 

(1) As to the power of the Central Gov* 
fmmeni to extend any of the provisions 
et Chapler XI to any area bej’ond a can- 
tonment and in tbe vicloUy thereof, see 
Section 296. 

Section 179 — Note 1 

fl) Sub->ections (1) and (2) deal with 
matters of general nature which have to bo 
borne in mind by the Board while grant- 
lag or rclusing sanction. There is no force 
in the contention that if sanction may not 
be rclused under sub-scctions (1) and (2) 
it cannot be refused under .sub-section (4). 
Nor can it be urged that the dispute con- 
templated by ClHu.se (b) of sub-section (4) 
must exl.sl at the time the notice under 
Section 179 is given. (’5.5) AIR 1955 Nag 
81 (88); ILR (1954) Nag 973 (DD) 

(2) A consirjcted a building on land 
ritufllcd within canlonment which he held 
a« a licensee from Governmenl. The land 
was rcsumable by Govemmeni after one 
month’s notice. A mortgaged the building 
along with tbe laud lo B. A'a widow who 


|2) ja). AIR 1901 All 203 ( 206}rV96'o AU 
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•r which reduces the cubic capacity of any room in the building below 
the minirrmm prescnbed by any bye-law made under this Act. 

[al Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 46, 
for “give notice”. 

[b] SuDStituted by S. 08, ibid for “Cantonment Authority”* 

180. Conditions of valid notice. — (1) A person giving the notice required 
by section 179 shall specify the purpose for which it is intended to use the build- 
ing to which such notice relates. 

(2) No notice shall be valid until the information required under sub-section (1) 
and any further inlormation and plans wliich may be required under bye-laws made 
under this Act have been furoisheJ to the satisfaction of the ‘[Board] along with 

the notice. 

Ul Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S, 69, 
for “Cantonment Autliority”. 


181. Power of Board to sanction or refuse. — The ‘[Board] may either refuse 

to sanction the erection or re-erection, as the case may be, of the building, or 

may sanction it either absolutely or subject to such directions as it thinks fit to 
make in writing in respect of all or any of the following matters, namely; — 

(a) the free passage or way to be left in front of the building; 

(b) the space to be left about the building to secure free circulation of air 

and facilitate scavenging and the prevention of fire; 

(c) the ventilation of the building, the minimum cubic area of the rooms 

and the number and height of the storeys of which the building may 
consist. 


I^lioo 18! — Note 1 
W Permission once granted without an; 
r^rvatioQ cannot be subsequentiy modi 

tZ cancelled in part. (’30) AIR 193( 

822 (822). 

ra}?®* ^ *^27 Lah 891 (893) 

iwncre ont^ a Municipal Committee iia 
guen section to roof a drain it canno 
revoke It.) • (1900) looo Pun Re No. 5 
P* iW (193). (Municipal Commiltee’ 
revoke sanction once Riven. 

* see (’22) AIR 1922 Bom 247 (249) 
w Bom 863 (FB). (New buildinc — Pei 
^sion igranled by P. W. Coinmillee - 

can revoke permission.)] 
•J. part of the building i 

•ouKOt to be re-erected the matter is covei 

cl ^ (4), Clause (b) c 

oMlioD 181, and a dispute as to re-erectio 

..I ® *^e building in question i 

vered by Clause (b) of sub-section (4 
^.ection 181. (*56) AIR 1955 Nag 8 

13) Where the Board has decided Ih 
roalter of sanction itself and has not sin 
e®i^unicated Government’s objei 
uon. It IS not necessary to consider whi 
iner it had properly applied its mind I 

objections. (’65) Al 

(DB) 

^ liability not existing under it 
general law, viz., to obtain the requisi' 
jMctton to erect or re-erect a buildlr 
uas i>een created by the statute and 
fecial remedy has also been provide 

Iw “ e“f?relng It. It is. that remei! 
alone which the aggrieved party must a^ 


opt to seek redress. (’55) AIR 1955 
Nag 81 (82): ILR (1954) Nag 973 (D13). 

(5) Sub-sections (Ij £ind (2) of Sec. 181 
deal with matters of a general nature which 
have to ])e borne in mind by the 
Board while granting or refusing sanction. 
The Board is not obviously concerned with 
the existence of any dispute unless it 
brought to its notice under sub-section (3). 
Such objection may relate to a pre-exist- 
ing dispute or to a dispute which rjay 
arise in consequence cf the proposed con- 
struction. in either case, it has tc be 
considered by tbe Board under Clause (b) 
of sub-section (4). (’55) AIR 1955 Nag 
81 (83): ILR (1955) Nag 973 (DBj, 

(6) The question whether, on the objec- 
tion of the Government, a person should 
be given or refused sanction is- within (he 
power of the Board and of the appUiate 
authority, and cannot be raised in ‘he 
Civil Courts, even if their decision may 
work hardship, lhat the person is prepar- 
ed to forego a claim to compensation for 
the construction in case the Government 
decide to resume the land is beside the 
point, (’55) AIR 1955 Nag 81 (84): ILR 
(1954) Nag 973 (DB). 

(7) A person could not challenge (he iuris. 
diction of the Cantonment Board over 
certain village, when he himself applied 
under Section 179 of the Act for permis- 
sion to build the houses, submitted to its 
jurisdiction with a free awareness and 
when various notifications also established 
that full control over the village passed 
to the Board. AIR 1981 Andh Pea 113 
(116) (DBi. 
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}d) the provision and position of drains, Tatiines, urinals, cesspools or other 
respectacles for filth: 

(e) the level and width of the foundation, the level of the lowest floor an4 

tne stability of the structure; 

(f) the line of frontage neighbouring buildings if the building abuts 

OD a street; 

(g) the means to be provided for egress from the building in case of firej 

(h) the materials and method of construction to be used for external and 

party walls for rooms, floors, fire-places and chimneys; 

(i) the height and slope of the roof above the uppermost floor upon whicb 

human beings are to live or cooking operations are to be carried on; and 

(i) any other matter affecting the ventilation and sanitation of the buildings^ 
and the person erecting or re-erecting the building shaU obey all such 
written directions in every particular. 

*r(2) The Board may refuse to sanction the erection or re-erection of any 
building, either on grounds sufficient in the opinion of the Board affecting the 
particular building, or in pursuance of a general scheme sanctioned by the Officer 
Commandmg-in-Chief, the Command, restricting the erection or re-erection of build- 
ings within specified limits for the prevention of over-crowding or in the interests 
of persons residing within such limits or for any other public purpose. 

I sanctioning the erection or re-erection of a building oil 

land which is under the management of the Military Estates Officer shall refer the 
application to the Milit^ Estates Officer for ascertaining whether there is any 
objection on the part of Government to such erection or re-erection; and the Military 
Estates Officer shall return the application together with his report thereon to tho 
Board within thirty days after it has been received by him. 

(4) The Board may refuse to sanction the erection or re-erection of any build- 
ing — 

(a) when the land on wMch it (s proposed to erect or re-erect the building 

is held on a lease •[from the Government] il the erection or re-erection 
constitutes a breach of the terms of tho lease, or 

(b) when the !^d on which it is proposed to erect or re-erect the building 

0° a lease •[from the Government], if the right to build on 
such land is In dispute between the person applying for sanction and 
the Government 

.1,- ^ ‘>’8 ereoHon or re^rectfon of 

communicate In wnttog tho reasons for such refusal to tho 
person by whom nonce was giv6Q4 

“88lects or omits, for one month after the receipt rf • 

Ptfmm ni °^® *** sootlon, and such person thereafter by a writ- 

P0»‘ to toe Board calls tho attenHra of too 

or omission continues for 

JhaT^ d^^ fifteen days from the date of such communication the Boaid 
the rrn^''^f ®?* ** Provisions of sub-seoHon (3J apply. 

So M has ^ the date on which 

mo Board has received ropor, referred to In that sub-secUon.l 

for •ClnSU‘’Aut“'’'’‘‘ <24 ol 1930), S.0^ 

(3lli'’!4r“ ^ ^ the original rib. 
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182. Compensatioik^l) No compensation shall be claimable Sy aay person 
lor any damage or loss whidh he may sustain in consequence of the refusal of the 
*[Board] of sanction to the erection of any building or in respect of any direcUoa 
^sued by it under sub-section (1) of Section 181. 

(2) The ‘[Board] shall make compensation to the owner of any building for 
any actual damage or loss sustained by him in consequence of the prohibition of 
the re-erection of any building or of its requiring any land belonging to him to 
be added to the street: 

Provided that the ‘[Board] shall not be Lable to make any compensation in 
respect of the prohibition of the re-erection of any building which for a period 
of three years or more immediately preceding such refusal has not been in 
existence or has been unfi t for human habitation. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority". 


183. Lapse of sanction.— Every sanction for the erection or re-erection of a 
building given or deemed to have been given by the ‘[Board] as herein before 
provided shall be available for one year from the date on which it is given, and 
if the building so sanctioned is not begim by the person who has obtained the 
sanction or some one lawfully claiming under him within that period, it shall not 

thereafter be begun ‘[unless the BoaiS oa application made therefor has allowed 
an extension of that period.] 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1936), S. 69. 
for “Cantonment Authority". 

[b] Substitute by S. 48, ibid, for “without fresh sanction obtained in the manner 
herembefore provided." 


•[183A. Period for completion of building.— A Board, when sanctioning tha 
.^ok!^ r^erwtion of a building as hereinbefore provided, shall specify a rea- 
^ble period after &e work has commenced within which the erection or re-erec- 

^ if ^ " re-erection is not completed within 

conHnued thereafter without fresh sanction ob- 

ftTiSnr hi? 1 ^ j hereinbefore provided, unless the Board i?,plicatioa modo 
therefor has allowed an extension of that period: 

Boaid^r^S i‘.] “““ extensions shaU be allowed fay the 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 of 1930), S. 49. 

if iff “ “ required by secUons 179 and 180, 


SeeHon 182 — N«ie l 

•mil k^® compensation should 

^ where actual loss 
refusal of a Canlonm^ 

^ . V. “ building to be te- 

TOcted and have provided accordingly. To 

proposed in the Bill as in- 
compensaUon should be 
payable in any case where the refusal U 
m the ground that the building U umuIU 

b the locali^ T 

“ purpose unsuited to the 
locally would ID our opinion be to Invite 

Uor,*- ' "f Canm.lsr^t 

AUinomy Select Committee Report 

rn IT S®***®" — Note 1 

UJ Erecting or re-erecting a bufldln^ 


without the permission and failure t« 
comply with a notice to alter or demolish 
a ouudina are separate offences. Non- 
compliance with a notice Riven after the 
wactment of 1924, is punishable under the 
Act of 1924. even though the building was 

Prosecution for such 
disobedience may be launched within 6 
months of such disobedience. f’32l AIR 
370 (372): 33 Cri L Jour 336. 

(2) bection 184 provides no penalty for 
a continuing failure or contravention al- 
IhouRh such a penalty is iirovided in 'Sec- 

?«?• , 634) AIR 1934 Oudh 29 (31)i 
oo Cn L Jour 666. 

(3) M order directing a person, who has 
erected a structure without sancUoi 
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(b) without comphn'ng with any direction made under sub-sectien (1) of 
section 18i, or 

(o) when sanction has been refused- or has ceased to be available, “[or has 
beeL suspended by the Officer Commaiiding-in-Chief, the Command 
inifler clause (b) of sub-section (1) of Section 52,1 

tbail h? nunishabie vvitli fine which may extend to five hundred rupees, 
b'l mserte't h\' the Cantonments fAmendment) At, 193 d (24 of 1936), S. 50. 


185. I'owcr to slop erection or re-crection or tc demolish.— “[(I)] A "[Board] 
mav. at .iny time. b\’ iKjtice in writing 'irect tlie ownier, lessee or occupier of any 
land in the cantonment to stop the erection or re-erection of a building in any cast 
in v.hich the H Board] considers that such erection or re-erection is an offence 
under .section 1S4, and may m any such case ‘'[or in any otiier case in which 
the Boarr! considers that the erection or re-erection of a building is an offence 
under Section 184, within “[twelve months] of the completion of such erection or 
re-erection] in like manner direct the alteration or demolition as it thinks necessary 
of the building er any part thereof, so erected or re-erected: 

Provided that the *>[Board] may, instead of requiring the alteration or demoli- 
tion of any such building or part thereof, accept by way of composition such sum 
as it thinks reasonable: 


* 


‘[Provided further that the Board shall not, without the previous concurrenco 
of the Orlicer Commanding-in-Chief, the Command, accept any sum by way of 
compensation under the foregoing proviso in respect of any building on land which 
is not under the management of the Board. 


(2) A Board shall by notice in writing direct the owner. lessee or occupier of 
any land in the cantonment to stop the erection or re-erection of a building in 
an>- case in which the order under Section 181 sanctioning the erection or re- 
erection has been .suspended by the Officer CommancIing-in-Chief the Command, 
under clause (b) of sub-sec. (1) of Sec. 52, and shall in any such case in like man- 
ner direct the demolition or alteration, as the case may be, of the building or any 
part thereof so erected or re-erected where the Officer Commanding-in-Ciiief, the 
Command, thereafter directs that the order of the Board sanctioning the erection 
or re-erection of the building shall not be carried into effect or shall be carried 
into effect with modifications specified by him: 

Provided tnat the Board shall pay to the owner of the building compensation 
tor any loss actually incurred by him in consequence of the demolition or alteration 
of any building which has been erected or re-erected prior to the date on which 


Secliou — Naie 1 (coold.) 
ly remove the structure within a certain 
time or in dcfaull lo pay thereafter a 
daily line is improper. If the Magistrate's 
directions are not carried out, then the pro- 
per course i.s lo institute a further prose- 
cution and allow the accused an opportu- 
nity of defending himself before the fur- 
ther fine is imposed, ('ll) 12 Cri L Jour 
971 (372) (Lah). (Case under Section 104 
•r the Act of 1889). 

(4) It is not proper lo substitute a con- 
viction under Section 208 foi one under 
Section 184 (b). ('34) AIB 1034 Oudh 20 
(31): 36 Cri L Jour 000. 

Section 184 (b) — (5) S. 184 (b) docs 
not provide a punishment for mere non- 
compliance with direction mode under sub* 
8. (1) of S. 181. What It makes punishable is 
the beginning, conlinuatioo or compiution 
•f the erection of building without com- 
plying with such direction. (*34) AIR 1034 
Oudh 29 (81)1 86 Cri L Jour 060. 


Section 186 — Note 1 

(1) The owner should know the precise 
nature and extent of the repairs which he 
is expected to make. A notice which docs 
not state what kind of repairs the Board 
requires the owner lo make to the houses 
specified in the notice Is illegal, (1912) 13 
Cri L Jour 17 (17): 1912 Pun Re (Cr) 
No. 3. (Case under Section 04 of old Act.) 

(2) It was held in the following case 
that It was- not necessary for the Canton- 
ment Authority lo issue a notice for the 
demolition within a reasonable time and 
that such a notice could be given at any 
time. (’32) AIR 1932 Lah 370 (371); 33 
Cri L Jour 830. (But now liie amend- 
ment made In the section by tlie Canton- 
ments (Amendment) Act, 1930.) 

(3) Order levying compensation fee 
under Section 185 — Not appcalahli* — 
Person is not entitled to a reasonable op- 
portunity of being heard in person under 
Section 279. AIR 1901 Ajdh Pra 118 (116) 

im. 
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fte order of the Officer CommaDdin g-in-Chief , the Cjmmand ha# beeo comcnuDic*’ 
ted to hiiQ.l 

laj The original S. 185 was re-numbered as sub-section (1) of that a\'*ctioj by 
the CaDtonmen^s (Amendment) Act, 1930 (24 of 1936), S. 51. 

Ib] Substituted by S. 69, ibid, for “Cantonment Authority” 

[c] Inserted by S. 51, ibid. 

[d] Substituted for “six monlhs” by the Cantonments (Amendment) Act 1953 
(2 oi 1954), S. 17 (2-1-1954), 


186. Power to make bye-laws. — A ‘[Board] may make bye-laws prescribint^ — 

(a) the manner m which notice of the intention to erect or re-ercct a build- 
ing in the cantonment .shall be giveu t© the ‘[Board] and the inloruu- 
tioh and plans t© be furnished with the notice; 

ib) the type cr description of buddings which may or may not, and the 
pilose for which a building may or may not, be erected or re-erected 
^[in the cantonment or any part thereof]; 

l c) the minimum cubic capacity of any room or rooms in a building which 

is ta be erected or re-erected; ®[®] 

l d) the fees payable on provision by the ‘[Board] of plans or specincationj 

of the type of buildings which may be erected in the cantonment or 
any part thereof. 

*[(e) the circumstances in which a mosque, temple ar church or other 
sacred building may be erected or re-erected; and 

(f) with reference to the erection or re-erection of buddings, or of any claA< 
of building, all or any of the following matters, namely: — 

(i) the line of frontage where the building abuts am a street; 

(ii) the space to be left about the building to secure free circulation of 

air and facilities for scavenging and for the prevention ©f fire; 

(iii) the materials and method of construction to be used for external 
and party-walls, roofs and floors: 


liv) the position, the material and the method of construction of fire 
places, chimneys, drains, latrines, privies, urinals and cesspools; 

Iv) height and slope of the roof above the uppermost floor upon which 

human beings are to live or cooking operations are to be carried 
on; 

Ivi) tte Wei wd Wdth of the foundation, the level of the lowest floor 
And the stability of the structure; 

lviii)^e means to be provided for egress from the building in case of 

lix) the safeguarding of wells from pollution; or 

instruction to be used for godowns 

in ord« te'renL S m 

fo^?^on4nt® Authority^" Act. 1936 (24 of 1936), S. 69. 

the words “in any specified area or areas”, by the Canton- 
Id S- 6 (27-11-1940).’^ 

Idl CUiZ? J Act 24 of 1936, S. 62. 

laj Uauses (ej and (Q were inserted by S, 52, ibid. 
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187. Projections and obstructions. — (1) No owner or occupiCT of any building 
in a cantonment shall, without the permission in writing of the “[Board] add to or 
place against or in front of the building any projection or structure overhanging, 
projecting into or encroaching on, any street or any drain, sewer or aqueduct therein* 

(2) The “[Board] may, by notice in writing, require the owner or occupier ofl 
any such building to alter or remove any such projection or encroachment as afore- 
said: 


Provided that, in the case of any projection or encroachment lawfully in exis- 
tence at the commencement of this Act, the “[Board] shall make compensation for 
any damage caused by the removal or alteration. 

(3) The “[Board] may, by order in writing, give permission to the owners or 
occupiers of buildings in any particular street to put up open verandahs, balcoiues 
or rooms projecting from any upper storey thereof to an extent beyond the lino 
of the plinth or basement wall at such height from the level ground or street as 
mas be specified in the order. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
tor "Cantonment Authority’*. 


188. Unauthorised buildings over drains, etc. — A “[Board] may, by notice in 
writing, require any person who has without its permission in writing, newly erected 
or re-erected any **[structure] over any public sewer, drain, culvert, water-course or 
water-pipe in the cantonment to pull down or otherwise deal with the same as it 
thinks fit. 


[a] Substituted by the Cantonment (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”. 

[b] Substituted for “building” by the Cantonments (Amendment) Act, 1940 (31 ofi 
1940), S. 1 (27-11-1940). 


SecUoD 187 Note 1 

(1) Notice under this section must be 
Issued bv the Cantonment Board. Convic- 
tion cannot be sustained for disobedience 
of notice issued bv Executive Officer of 
Cantournenl when notice was not issued 
by or with the approval of Cantonment 
Authority. Subsequent confirmation by 
the Board Is of no avail. (*33) AIR 1933 
Lah Mo (645) ‘ 85 Crl L Jour 612. 

(2) Where a person ordinarily aulhorb- 
ed to communicate the sanction does so 
on nn official form of the Board, the 
applicant making an application for the 
same Is entitled to act on such communi- 
cation, it being not his business to enquire 
whether the sanction conveyed to him was 
Bctuallv granted by the Board. (’34) AIR 
1934 Lah 510 (511): 30 Cri L Jour 700. 

(3) A person is not bound to comply 
with the notice of the Board which is 
illegal and If he falls to comply with an 
Illegal notice he cannot be 

fine under the Act. ('33) AIR 1933 All 
486 (488): 34 Crl U 1191. 


(4) A Cantonment Board gave permis- 
sion to build warning the applicant that 
the question of title to the land was doubt- 
ful and hence he would build it at 
hlft own risk Immediately the construe- 
lion was started the board served a notice 
«lo demolish the unaulhorlsed construe- 
tlon” and thereafter prosecuted him 
imdec Section 208. It was held that pro- 


secution could net sland as there was no 
construction for which sanction was not 
obtained. ('33) AIR 1933 All 486 (488)i 
34 Cri L Jour 1191. 

(5) Id the following case it was held 
that the open space in question in that 
case was not a 'street* within the meaning 
of Section 2 (37) and therefore paving It 
with burnt bricks did not amount to *p!ac« 
log a structure encroaching on Uie street* 
within the meaning of this section. (’35) 
AIR 1935 Lah 688 (689): 36 Crl L Jour 
1476, 

(6) A municipal committee passed A 
resolution: "the committee authorized the 

President to take notice of any 

breach of the by-laws, and to take action 
on the same reporting the said action for 
the approval of the committee at the en- 
suing meeting." It was held that the re- 
solution did not validate a notice for re- 
moval of a terrace given by a Deputy 
Commissioner as the President of the 
municipality and breach of such notice 
was not, therefore, punishable. ('81) 1881 
Pun Re No. 32, p. 84 (87). (AIR 1920 Cal 
1073 (1075), a cB.se under Bengal Munici- 
pal Act, 1884 may be consulted.) 

(7) Only prolccllons or structures over- 
hanging, projecting Into, or encroaching 
on, any street or drain, sewer or aqueduct 
therein can be demolished under the Mpv 
tioD. 1*47) AIR 1947 AU 243 {MU 


4 
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189. Drainage and sewer connections. — (1) A ‘[Board] may, by notice in 
wzitiDg, require the owner or lessee of any building or land in any street, at his 
own expense and in such manner as the ®[BoardJ thinks fit, to put up and keep in 
gpod condition proper troughs and pipes for receiving and carrying rain water from 
the building or lAnd and for discharging the same or to establish and maiiitain any 
other connection or communication between such building or land and any drain or 
sewer. 

(2) For the purpose of efficiently draining any building or land in the canton- 
ment, the ‘[Board] may, by notice in writiDg, require the owner or lessee oi the 
building or land— 

(a) to pave, with such materials and in such manner as it thinks fit, any 

courtyard, alley or passage between two or more buildings, or 

(b) to keep any such paving in proper repair. 

la] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69 
for “Cantonment Authority”, 

190. Power to attach brackets for lamps.— A ‘[Board] may attach to the out- 
Iride of any building, or to any tree in the cantonment, brackets for lamps in such 
manner as not to occasion injmy thereto or inconvenience. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1938), S. 69» 
for “Cantonment Authorit/’. 


STREETS 

191. Temporary occupation of street, land, etc. — A ‘[Board] may, by order 
In writing, permit the temporary occupation of any street, or ot any land vested in 
the [Board], for the purpose of depositing any building materials or making any 
temporary excavation therein or erection thereon, subject to such conditions as it 
may prescribe for the safety or convenience of ^e public, and may charge a fee 
for such permission and may in its discretion withdraw such permission. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) S. 69 

for “Cantonment Authority”, * * 

192, Closing and opening of streets.— (1) A ‘[Board] shall not permanently 
close any street or open any new street without the previous sanction of the ‘'[Offi- 
cer Commanding-in-Chief, the Command.] 

(2) A ‘[Board] may, by public notice, temporarily close any street or any part 
rf a street for repair or for the purpose of carrying out any work connected with 
drainage, watejvsupply or lighting or any other work which it is by or under this 
Act required or permitted to cany out: 

ProWded where, owing to any works or repairs or from any other causa 
^ conation of my stieet or of my water-worics. drain, culvert or premises vest^ 
[Boardl, is such as to be likely to cause dmger to the publi^ the ‘[Board] 

Ka) take ^ reaso^le means for the protection of the adjacent buildlnM 
md tend md provide reasonable means of access thereto; 

j[bl cause sufficient barriers or fences to be erected for the security of life 

md property, md cause such, barriers or fences to be sufficiently lighted 
from sunset to sunrise. ^ ^ 

faT Substituted by the Cmtonmenfa (Amendment) Act, 1936 (24 o! 1938),.S. 69 
for “Cmtonment Authority** ^ 

[b] Substituted by the Cmtonments (Amendment] Act 1926 fSS of c a 

for “Officer Commmdlng the District” » ► 


193. Names of streets and numbers of buildings^l) A ‘[Board] may cai 
me to be given to my street md to be affixed on my building in the cmt. 
it in such place as it thinks fit. and may also cause a number to be affixfiri 
such buildiDL 
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(2) Whoever destroys, pulls down, defaces or alters any such name or number 
or put? up any name or number differing from that put up by the order of tho 
•[Board] shall be punishable with fine which may extend to twenty rupees. 

“^[{3} When a number has been affixed to any building under sub-section (1), 
the owner of the building shall maintain the number in order, and shall replace it 
if removed or defaced, and if he fails to do so the Board may by notice in writing 
require him to replace it| 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 

for “Cantonment Authority”, 

[b] Inserted by S. 53, ibid. 

BOUND.VIUES AND TREES 

194. Boundary walls, hedges and fences.— (1) No boundary wall, hedge or 
fence of any material or description shall be erected in a cantonment without the 
permission m writing of the ‘^fBoardj. 

(2) A ''[Board] may, by notice in writing, require the owner or lessee of any 
land in the cantonment — 

(a) to remove from the land any boundary wall, hedge or fence which is in 

* its opinion unsuitable, unsightly or otherwise objectionable; ©r 

(b) to construct on the land sufficient boundary walls, hedges or fences of 

such material, description or dimensions as may be specified in tho 
notice; or 

(c) to maintain the boundary walls, hedges or fences of such lands ia good 

order: 

Provided that, in the case of any such boundary wall, hedge or fence which 
was erected with the consent or under the orders of the ‘[Board], ©r which was ia 
existence at the commencement of this Act, the ‘[Board] shall make compensation 
for any damage caused by the removal thereof. 

(3) The ‘[Board] may, by notice in writing, require the owner, lessee or oc- 
cupier of any such land to cut or trim any hedge on tho laud in such manner and 
within such time as may be specified in the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1930), S. 69, 

for “Cantonment Authority”. 

195. Felling, lopping and trimming of tree8,--(l) Where, in the opinion of a 
•[Board], tho felling of any tree of mature grovrth standing in a private enclosuro 
In the cantonment is necessary for any reason, the ‘[Board] may. by notice in writ- 
log, require the owner, lessee ©r occupier of the land to fell the tree within such 
time as may be specified in tho notice. 

(I) A ‘[Board] may— 

(a) cause to be lopped or trimmed any tree standing on land In th© canton- 

ment which belongs t© ®[the Government]; or 

(b) by public notice require all owners, lessees or occupiers of land in the 

cantonment or by notice in writing require the owner, lessee ©r oc- 
cupier of any such land, to lop ©r trim, in such manner as may b© 


Section IM — N©le I 
(1) Before an order can tegollv Be issu- 
ed Inr the Board, It must form tho opinion 
that the houndonr wall Is unsuitable, un- 
sightly er otherwise objcctiunable. The 
Executive Officer has no authority of his 
own tnltiative to Issue an order under 
this section. (’09) 9 CH L Jeur 447 
(448): 8 Sind LR 11. 


Section 106 — Note 1 

(1) A notice under this section must be 

In writing} a disobedience of a notice not 
in writing Is not punishable under Sec- 
tion 208. (’10) Ain 1019 All 158 (158)i 

20 Cri L Jour 384. 

(2) Tlie expression 'For any reason* — 
means good reason which man of ordinary 
commoDsonso would approve of as aound 
reason. 1007 CrJ U im (Mys), 
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specified in the notice, all or any trees standing on such land or to remove 
any dead trees from such land. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for “Cantonment Authority”, 

196. Digging of public land. — Whoever, without the permission in wTiting of 

the ‘[Board], digs up the surface of any open space in the cantonment winch 

is not private property, shall be punishable with fine which may extend to twenty 

rupees and, in the case of a continmng offence, ^[with an adclitional fine] which 

may extend to five rupees for every day after the first dunng which the offence 
continues. 

[a] Subsrituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69 
for “Cantonment Authority”. 

Ib] Substituted by the Repealing and Amending Act, 1930 (8 of 1930), S. 2 and 
Sch. 1, for “to an additional fine.” 


.fci n — ^ * .1 I . opinion of a ‘[Beard], the work- 

log ot a quarry m the cantonment, or the removal of stone, earth or other mate- 
rial from the sod m any place in the cantonment, is danperous to persons resiclinir 
in or frequenting the neighbourhood of such quarr>’ or place, or creates or I 
likely to create, a nuisance, the ‘[Board] may. by notice in ivriting, proliibit the 
oi^er lessee or occupier of such quarry or place or the person responsible tor 
such [wor^gj or removal, from continuing or permitting the working of such 
qu^ or the moving of such material, or require him to take sucl s^ens jnlhe 
matter as the ‘[Board] may direct for the purpose of preventog cLmge^or abat 
mg the nuisance arising or likely to arise therefrom. ® 

(2) If, in any case referred to in sub-sectinn H) • e 

a .«!» to toT;""; 

<«“ to b. 


CHAPTEB Xn 

HMWS. SLWGHTER-HOUSK, TBM>ES AND OCCUPATIONS 

1^5 ■sjprsr'rsp'i'i * ar ' t 

slaughter-houses, to such number as it thinks fit tonethpr ^ Pubho 

pens and other buildings or conveniences for the us^e of 

or busmess in or frequenting such markets or carrymg on trade 

and main^ in any such market building P''°'®de 

•r public slaughter-home ““I'®* 

°^k^“or‘^ub1if TlaSte establishment of 


til A. 1 

11^ At to tne power of th® Onirai 

•nuDeat lo extend an, ofihe 


rvol 2. 1 3 A. M. 8 
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sioQ of sucb local authority or otherwise than on such conditions as such local 
authority may approve. 

10 Substituted by the Cantonments (Amendment) Act, 1936 (24 ol 1936)j 
S, 69, for '^Cantonment Authority”. 

199. Use of public market — (1) No person shall, without the general or spe- 
cial permission in writing of the '[Board], sell or expose for sale any animal or 
article in any public market. 

(2^ Any person contravening the provisions of this section, and any anirngT 
e article exposed for sale by such person, may be summarily removed froni 
the market by or under the orders of the Executive Officer or any officer or 
servant of the '[Board] authorised by it in this behalf. 

La] Substituted by the Cantonments (Amendment) Act, 1930 (24 ofl 1936), 
S 69, for “Cantonment Authority”. 

*r200 Power to transfer by public auction, etc,r— The Board may transfer by 
pihlic auction, for any period not exceeding three years at a time, the right to 
®ccup>' or use any stall, shop, standing, shed or pen in a public market, or publio 
slaughter-house or the right to expose goods for sale in a public market or the 
right to weigh or measure goods sold therein, or the right to slaughter animalg in 
aay public slaughter house: 


Provided that where the Board is of opinion that such transfer of the afore- 
said rights by public auction is not considered desirable or expedient, it may widi 
the previous sanction of the General Officer Commanding-in-Chief o£ the Gon^ 
mand,-^ 

(a) either levy such stallages, rents or fees as it tiiinks fit; or 

(b) !arm the stallages, rents and fees leviable under clause '(aT any 

period not exceeding one year at a time.] 


la] .Substituted (or former section 200 by the Cantonments (Amendment) 
1953 (2 of 1954), S. 18 (2-1-1954). 


BOl. Stallages, rents, dtc., to be publishedr— A copy of the table of stallages, 
rents and fees, if any, leviable in any public market or public slau^ter-house, and 
of the bye-laws made under this Act for the purpose of regulating the use of such 
market or slaughter-house, printed in the English language and in such other langa* 
Age or hmguages as the '[Board] may direct, shall be ^Sxed in some conspicooul 
plac< In the market or slaughter-house. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 19361 

S. 69, for “Cantonment Authority.” 

203. Private markets and slaaghter-honses#— (If No place h fi- cantonmenf. 
idler than a public market shall be used as a market; and no place in a c«ntnnman^ 
other than a publio slau^ter-house shall be used as a slaughter-house, unless such 
place has been licensed as a madcet qr slaughter-house, as the case may be; hv 
die '[Board]; 

Airaink and damagea. 

Held, that Section 200 applies To ttd 
ease and not Section 210. The relations 
ship between the authorities and X was 
that of ordinary landlord and tenant end 
It waa optional for X to avoid the lease 
under S^Uon 108 of the T. P*. Aek (*88| 
AIR 1033 Lah 517 (510). 

(2) Failure to pav rent for a stall renl» 
ed from cantonment authority Is not 
punishable. ('07) 5 Cri L Jour 87 (87. 88)| 
1000 Pun Re (Ct) No. 15, p. 70. (CaM' 
with reference to aectloo 131 of ISOO.Aot^ 


section 200 — Note 1 
fl) The cantonment authorities rented 
A shed to X for R*. 800, for use as vege« 
table shop. The period of tenure was 
three yean. Before the expiry of the 
period the shed was blown off. Some In- 
stalments were paid by X but ha refused 
to pay Instalments after the shed blew off. 
The agreement Included a clause that any 
amount due would be recovered from the 
movable and Immovable property of X. 
ihe cantonment eutboritlos recovered the 
dues by Issue of a warrant of attachment 
Thereupon X filed a suit for Illegal rt'/ 


libel Cm A o aa m U AU, 1024 
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Provided that nodiing in this sab-section shall apply in the case of a 
fekngbter-house established and maintained by the Govenunent 

(2) Nothing in sub-section (1) shall be deemed — 

(a) to restrict the slaughter of any animal in any place on the occasion of 
any festival or ceremony, subject to such conditions as to prior or 
subsequent notice as the Executive Officer with the previous sanction of 
the District Magistrate may, by public or special notice, impose in 
this behalf, or 

lb) to prevent the Executive Officer, with the sanction of the ‘[Board], 
from setting apart places for the slaughter of animals in accordance 
with religious custom, when such animals are slaughtered for consump- 
tion by the troops or for the purpose of the sale of the flesh thereof to 
die troops. 

(3) Whoever omits to comply with any condition imposed by the Executive 
Officer under clause (a) of sub-section (2) shall be punishable with fine which 

extod to rupees and, in the case of a continuing offence, with an 
•dmtional fine which may extend to ten rupees for every day after the first 
paring which the offence is continued. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) 

S. 69, for “Cantonment Authority”, 


iri:| 


A am . H^nce for private market or slaughter-house.— 

m A [Boardl may charge such fees as it thinks fit to impose for the grant 
^ a Hcence to any person to open a private market or private slaughter-house 

^ conditions, 

^ bye-laws made thereunder, as it thinks fit to 

In sLa ^ 

[a] Sub^tu^ ^ 4e Cantonments (Amendment) Act, 1936 (24 ol 1936) 
o. d 9, tor Cantonment Authority”^ '* 


for keying market or slanghter-house open without licence 

'"‘'r ”“ket or Slaughter-ho^e 

iQ respect or which a hcence is reouired by or under Aof xinfK^ ► u». • 

tog licence therefor, or while the iSnce therefor is suspended, dr It, 

-th ^e elnd to Tt: 

rupees and, in the case of a continuing offence with an aHHiHAnol u- u 

?Te4S-or is" ^zged^T^zza 


f«\ rru Section 208 — Note 1 
UJ The jectlon covers only licenses to 
open a market The word “open” must 
^ read as applying only to the first open- 
to* of a market It is only at that 
^ge that the Cantonment Board has been 
given power to charge a fee. Once a 

IK *»* ® market Is opened 

the secUon ceases to apply. The Board 

cannot cha^e any fee for renewal of the 

AIR 1058 Mad 613 (613 
i^R (IW6) Mad 729 (DB). ' 

5k2?^ ^ Cantonment Board can say 

‘hal it will be ten. 

i®? • particular period. But 
under the guise of that bow*p ik.^ 


I?*®* ““ expiraUon of 

on/i niarket is beln^ opened 

Md therefore it U entitled to charge^ fees 
tJn Ucence for a further period. 

mpn? the Central Govem- 

rules confer 

power on the Cantonment Board to charge 
fees for the renewal of a licence 
Issued under Section 203. (’68) AIR 1958 
Mad 613 (514): ILR (1958) Mad 729 PB), 
/.V c Section 204 — Note 1 
(1) Section 204 does not apply to the 
^MUon of the levy of fees for Uie rene* 

granted under Section 203 

Ifed ^pl) ^ 
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notice of the grant, refusal, suspension or cancellation to be posted in English 
and in such otlier language or languages as it thinks necessary, in some cons- 
picuous place by or near the entrance to the place to which the notice relates. 

la] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 
S. 69, for “Cantonment Authority”. 

205. Penalty for using unlicensed market or slaughter-house.— Whoever, 
kno\ving that any market or slaughter-house has been opened to the public without 
a licence having been obtained therefor when such licence is required by or 
under this Act, or that the licence granted therefor is for the time being sus- 
pended or that it has been cancelled, sells or exposes for sale any article in such 
market, or slaughters any animal in such slaughter-house, shall be punishable with 
tme which may extend to fifty rupees and, in the case of a continuing ofience, 
wth an additional fine which may extend to five rupees for every day after the 
first during which the offence is continued* 


206. Prohibition and restriction of use of slaughter-houses.— (1) Where, in 
the opinion of the ‘[Board], it is necessary on sanitary grounds so to do, it may, by 
pu^bUc notice, prohibit for such period, not exceeding one monili, as may be spe- 
cified in ^e notice, or for such further period, not exceeding one month, as it 
may specify by a like notice, the use of any private slaughter-house specified in 
the notice, or the slaughter therein of any animal of any description so specified, 

(2) A copy of every notice issued under sub-section (1) shall be conspicuously 
posted in the slaughter-house to which it relates. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) 
S. 69, for “Cantonment Authority”, 

207. Power to inspect slaughter-houses. — (1) Any servant of a ‘[Board], au- 
thonsed by order in writing in this behalf by the President of the Board ‘>[* • «] 
or the Health Officer, may, if he has reason to believe that any animal has been, 
is being, or is about to be slaughtered in any place in contravention of the provi- 
sions of this Chapter, enter into and inspect any such place at any time, whether 
by day or by night. 

(21 Every such order shall specify the place to be entered and the locality 
In which the same is situated and the period, which shall not exceed seven 
days, for which the order is to remain in force. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936L 
S. 69, for “Cantonment Authority”. 

[b] The words “if any” were repealed by S. 54, ibid. 


208. Power to make bye-laws.— A ‘[Board] may, with the approval of the 
•[Central Government], make bye-laws consistent with this Act to provide for all 
or any of the following matters, namely;— 

(a) the days on, and the hours during, which any private market or private 
slaughter house may be kept open for use; 

fb) the regulation of the design, ventilation and drainage of such markets 

and slaughter-houses, and the material to be used in the construction 
thereof; 


Section 205 Note 1 

(1) The section docs not apply to the 
questioo of levy of fees for the renewal 
of license granted under Sec. 203. (’68) 

AIR 1958 Mad 613 (514) t ILR (1968) 

729 (Dfi), 

Seotloa 207 « Note 1 

(1) Nothing Id Section 241 shall 1)6 
deemed to confer upon any person any 


power such a» is referred to in this seo^ 
tiong see proviso to Section 241. 

Section 208 — Note 1 
(1) Section 208 which empowora the 
Board and the Central Government ta 
make bye-laws and rules docs not confer 
power on the Board to chorge fees for the 
renewal of the license granted under S. 203. 

i '68) AIR 1068 Mad 618 (614): ILR (1068) 
lud 729 (DB). 
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(c) the keeping of such markets and slaughter-houses and lands and 
buildings appertaining thereto in a clean and a sanitary condition, the 
remov^ai of filth and refuse therefrom, and the supply therein of pure 
water and of a sufficient number of latrines and urinals for the use of 
persons using or frequenting the same; 

(d) the manner in which animal shall be stalled at a slaughter-house; 

(e) the manner in which animals may be slaughtered; 

(f) the disposal or destruction of animals offered for slaughter which are, 

from disease or any other cause, unfit for human consumption; and 

(g) the destruction of carcases which from disease or any other cause are 

found after slaughter to be unfit for human consumption. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 
S. 69, for “Cantonment Authorit/*. 


Trades and Occupations 

209. Provision of washing places. — (1) A '‘[Board] may provide suitable 
places for the exercise by washermen of their calling, and may require payment 
of such fees for the use hereof as It thinks fit 

(2) Where the ‘[Board] has provided such places as aforesaid it may. by 
public notice, prohibit the washing of clothes by washermen at any other place 
in the cantonment: 

Provided that such prohibition shall not be deemed to apply to the washing 
by a washerman of his own clothes or of the clothes of any other person who 
is an occupier of the place at which they are washed. 

(3) Whoever contravenes any prohibition contained in a notice issued under 
sub-section (2) shall be punishable with fine which may extend to twenty rupees. 

[a] Substituted by the Cantonments (Amendment) Act 1936 /24 nf 
S. 69, for “Cantonment Authority". ^ 


210. Ounces required for carrying on of certain occupations.— (1) Ne ner- 
son of any of the following classes, namely: — ^ 

(a) butchers and vendors of poultry, game or fish* 


Section 210 — Note 1 

(1) The provisions of Section 210 of the 
Act does not impose an unreasonable re- 
striction on the exercise of the rij'ht gua- 
ranteed by ArUcle 19 (1) (g) of the Con- 
stitution of India. AIR 19C1 Madh Pra 361 
(362, 363): 1961 Jab U 631 (DB). 

(2) Sub-section (1) (i) — Betel leaves 
are not articles of food within the mean- 
ing of Clause (1) of sub-section (1) of Sec- 
tion 210. 1962 (1) Cri U 161 (162): 1961 
Jab U 1143. 

(3) The term ‘^vegetables’* in Section 210 
(1) (i) denotes those classes of vegetable 
matter which are used for the table. 1962 
(1) Cri U 161 (162): 1961 Jab U 1143. 

(4) The words ‘no person’ used in Sec- 
tion 210 (1) cannot be abridged as to ex- 
clude persons who have obtained a lease 
under Section 200 from the Cantonment 
Authority. (’65) ILR (1955) Patiala 1 (6). 

Sub-^Uon (1) (1) _ (6) The word 

^ood 19 unqualified and not restricted 
to ‘inflammable wood** only. Hence a 
frcUing bamboos, bailies, takhats 
^d k^es within cantonment without 

Section 268. (’34) 

WR 1934 AU 987 (987): 36 Cri L Jour 


Sub-section (3) — (6) The word ‘loca- 
lity IS not an unfair interpretation of the 

^ Clause (a) of Section 210 
(3). It covers all that part of the canlon- 
ment where the bazar was situated and 
where the parUcular trader could carry on 
his occupation without offence or dmeer 
to other parts of the cantonment not used 
for the purpose of a bazar, but where 
residences of officers or the barracks for 

<’■*2) air 1942 Sind 
95 (95): 43 Cri L Jour 733, 

(7) Where a person has been carrying 
on a frade in the same part of the canton- 
ment from the commencement of the Can- 
lonm^ts Act, there is no obligation upon 
to apply for licence to carry on the 
trade. Cantonment Authority must give him 
three monm s notice of his obligation to ap- 
ply for licence. Without such notice be 
cannot b© convicted for carrying on trade 
^thout a licence. (*42) AIR 1942 Sind 95 
(95): 43 Cri L Jour 733. 

^ notice was served on a person pro- 
mbitmg him from selling fruit in the can- 
tonment area. He made a representation 
under sub-section (3) (a) whereupon he 
was allowed to continue the business but 
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(b) pOTons keeping pigs for profit and dealers in the flesh of pigs which 
have been slau^tered in India; 

(c) persons keeping milch cattle or milch goats for profits; 

(d) persons keeping for profit any animals other than pigs, milch cattle 
or milch goats; 

(e) dairymen, buttermen and makers and vendois of ghee; 

(f) makers of bread, biscuits or cake, and vendors of bread, biscuits or cake 

made in India; 

(g) vendors of fruit or vegetables; 

(h) manufachners of aerated or other potable waters or of ice or ice-cream 

and vendors of the same; 

*[(i)] vendors of any medicines, drugs or articles of food or drink for human 
consumption (other than the flesh of pigs, milk, butter, bread, biscuits, 
cake, fruit, vegetables, aerated or other potable waters or ice or ice- 
cream) which are of a perishable nature; 

(J) vendors of water to be used for drinking purposes; 

(k) washermen; 

(l) dealers in hay, straw, wood, charcoal or other inflammable material; 

(m) dealers in fire-works, kerosene oil, petroleum or any other inflammable 
oil or spirit; 

(n) tanners and dyers; 

(o) persons carrying on any trade or occupation from which offensive or 

unwholesome smells arise; 

(p) vendors of wheat, rice and other grain or of flour; *’[•] 

(q) makers and vendors of sugar or sweetmeats ®Iand 

(r) barbers and keepers of shaving saloons;] 

shall cany on his trade, catling or occupation in any part of a cantonment 
unless he has applied for and obtained a licence in this behalf from the ^[BoardJ. 


(2) A licence granted under sub-section (1) shall be valid ‘[until the end o! 
the year in which it is issued] and the grant of such licence shall not be with- 
held by the “[Board] unless it has reason to believe that the business which it is 
intended to establish or maintain would be offensive or dangerous to the public 
*[or that the premises in which the business is intended to be established or 
maintained are unsuitable for the purpose]. 

(3) Notwithstanding anything contained in sub-section (1),-^ 

(a) no person who was, at the commencement of this Act, carrying on his 

trade, calling or occupation in any part of a cantonment shall be 
bound to apply for a lienee for carrying on such trade or occupation 
in that part until he has received from the “[Board] not less ^haf» 
three months* notice in writing of his obligation to do so, and if the 
“[Board] refuses to grant him a licence. It shall pay compensation for 
any loss, incurred by reason of such refusal; 

(b) no person shall be required to take out a licence for the sale or sto- 

rage of petroleum or for the sale or possession for sale of poisons or 
wmte arsenic in any case in which he Is required to take out a licence 
for such sale, storage or possession for sale by or under the Indian 
Petroleum Act, 1899,* or the Poisons Act, 1019. 


SeetlOD 310 — Note 1 (eoDtd.) 
it was not clear whether Ihe caotonment 
authoritlea required him to take a licence. 
However, be applied for a licence without 
paying the fee prescribed foi iL No 
Uceoce was Issued and he was tried sum- 
marily for offence under Sections 210 (g) 


and 21S, and convicted. It was held that 
he could not by reason of his conduct in 
applying for a licence, avail of sub-sec^ 
tion (3) (a). It was also remarked that 
the accused should not have been tried 
summarily. (*38) AIR 1038 Lab 427 (427}t 
30 Cri L jour 853. 
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(4) The ^[Board] may charge for the grant of licences tmder this section 
snch fee *[not excee^g the cost of granting the licences,] as it may fix with 
Idle previous sanction of the ^[Central Government]. 

[a] Original clauses (J) to (r) were re-lettered (i) to (q) by the Repealing and 
Amending Act, 1934 (24 of 1934), S. 2 and Sch. 1. 

[b] The word “and" was repealed by the Cantonments (Amendment) Act, 1930 
(24 of 1936), S. 55. 

c] Inserted by S. 55, ibid. 

d] Substituted by S. 69, ibid, for “Cantonment Authority”, 

e] Substituted by S. 55, ibid, for “for one year", 

f] Added by the Cantonments (Amendment) Act, 1953 (2 of 1954) S. 19 

(2-1-1954). 

[g] See now the Indian Petroleum Act, 1934 (30 of 1934). 


211, Conditions which may be attached to licences. — A licence granted to any 
t^on under section 210 shall specify the part of the cantonment in which the 
licensee may carry on his trade, calling or occupation, and may regulate the 
hours and manner of transport within cantonment of any specified articles 
intended for human consumption, and may contain any other conditions which the 
•[Board] thinks fit to impose in accordance with bye-laws made under to A.ct. 

Ja] Substituted by the Cantonments (Amendment) Act, 1936 ^24 of 
S. 69, for “Cantonment Authority", 


General Frovisioiis 

212. Power to “ ‘[Board] is satisfied that any place used 

under a hcence granted under to Chapter is a nuisance or is likely to be danee. 
rous to life, health or property, the ‘[Board] may, by notice in writing reai^e 
to owner, lessee or occupier thereof to discontinue the use of such pkce or to 
^ect such iterations, additions, or improvements as well, in to opinion of to 
•[BoaraJ render it no longer a nuisance or dangerous. 

[a] Substituted by the Cantonments (Amendment) Act. 1930 /24 «!! iqqav 
S, 69, for “Cantonment Authority", ^ 

213. Carrying on trade, etc, without Kcence or in contravention of seo. 
Bon 212.-Whoever c^^ on any trade, calling or occupation for which a lic«^ 
is required wittout obtaining a licence therefor or while the licence therrf^ fa 
susp^ded or after the same has been canceUed, and whoever 1ft« 

a nobce under Section 212, uses or allows to be used any buiidSe or 
^^ention thereof, sh^ be punishable with fine M Ty itend t tw^ 

day after the fust during which thS 


214 Feeding animals en dirt etc. Whoever fMda m- t. r ■. 

fihhy or deleterious substances any animal, which is kept for Aa ^ ^ 

riL- Slits' • 


Swiloo 213 ^ Nole 1 
ll) A bulcher who had no licence Im- 

Kr , iP law quantities and dla. 

inbul^ it. There was do evidence of hts 
receiving anv money. He alleged that he 

was a salaried person employed for fetclu 


persona. It was hSd 

L? , was that he import- 

^ meat for sale and sold It, and the 

absence of any other evidence conviction 

S.“c^TJoui 
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ENTRY, INSPECTION AND SEIZURE 

215. Powers of entry and seizure.— (1) The President or the Vice-President 
the Executive Officer, the Health OflBcer, the Assistant Health Officer, 
or any other office; or servant of a ^[Board] authorised by it in writing in this 
behalf, — 

(a) may at any time enter into any market, building, shop, stall or other 

place in the cantonment for the purpose of inspecting, and may inspect, 
any animals, articles or things intended for human food or drink or for 
medicine, whether ex-posed or hawked about for sale or deposited in 
or brought to any place for the purpose of sale, or of preparation for 
sale, or any utensil or vessel for preparing, manufacturing or contain- 
ing any such article, or thing, and may enter into and inspect any 
place used as a slaughter-house and may examine any animal or arti- 
cle therein; 

(b) may seize any such animal, article or thing which appears to him to be 

diseased, or unwholesome or unfit for human food or drink or medi- 
cine. as the case may be, or to be adulterated or to be not what it 
is represented to be, or any such utensil or vessel which is of such 
a kind or in such a state as to render any article prepared, manufac- 
tured or contained therein unwholesome or unfit for human food or 
for medicine, as tlie case may be. 

(2) Any article seized under sub-section (1) which is of a perishable nature 
may, ander the orders of the Health Officer or the Assistant Health Officer, 
(orthvath be destroyed if, in his opinion, it is diseased, unwholeseme or unfit 
for human food, drink or medicine, as the case may be. 

(3) Every animal, article, utensil, vessel or other thing seized under sub- 
jection (1) shall, if it i.s not destroyed under sub-section (2), be taken before a 
Magistrate ®[who shall give orders as to its disposal). 

(4) The owner or person in possession, at the time of seizure under sub- 

section (1) of any animal or carcase which is di.seased or of any article or 
thing which is unwholesome or unfit for human food, drink or medicine as 
the case may be, or is adulterated or is not what it is represented to be, or of 

any utensil or vessel which is of such land or in such state as is described in 

clause (b) of sub-section (1), shall be punishable with fine which may extend 
to one hundred rupees, and the animal, article, utensil, vessel or other thing 
shall be liable to be forfeited to the ‘[Board] or to be destroyed or to be so 

disposed of as to prevent its being exposed for sale or used for the preparation 

of food, drink or medicine, as the ca.se may be. 

Explanation I. — If any such article, having been exposed or stored in, or 
brought CO, any place mentioned in sub-section (1) for sale as ghee, contains 
any substance not exclusively derived from milk, it shall be deemed, for the 
purposes of this section, to bo an article which is not what it is represented 
to be. 

Explanation II. — Meat subjected to the process of blowing shall be deemed 
to be unfit for human foocL 

Explanation III.— -The article of food or drink shall not be deemed to be 

other than what it is represented to be merely by reason of the fact that there 

has been added to it some substance not injurious to health: 

Provided that — 

(aj such substance has been added to the article because the same Is 
required for the preparation or production thereof as an article of 
commerce in a state fit for carriage or consumption and not fraudulently 

Section 215 — Note 1 

(1) Nothing In Section 241 shall be deem- such aa Is referred to In this sectioni soe 

cd to confer upon any person any power proviso to Section 24t. 
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fm increase the bulk, weight or measure of the food or drink or 
conceal the inferior quality thereof, or 

Kb) in the process of production, preparation or conveyance of such 
article of food or drink, the extraneous substance has unavoidably be- 
come intermixed therewith, or 

Ic) the owner or person in possession of the article has given sufficient 
notice by means of a label distinctly and legibly written or printed 
thereon or therewith, or by other OEeaxs a pubhc description, that 
such substance has been added, or 

(d) such owner oi person has purchased !.kc art'cle wtl: a written' warranty 
that it was •( a certain nature, substance and quality and had no 
reason to believe that it was cot of such nature, substance and qua- 
lity, and has exposed it or hasvked it about or brought it for sale in 
the same state and by the same descriptioB as that ir and by which 
ho purchased it. 

[a] Tho words of a Board" were repealed by the Cantonments (Amendment) 

Act, 1936 (24 of 1936), S. 56. 

^ ibid, (or "Cantonment Authority " 
cj ^ded by the Cantonments (Amendment) Act, 1944 ^8 of 1944), S. 7, 

(17-3-1944). 

fnaport of Cattle and Flesh 


21i, Import of cattlr a«d iiesh,— (1) No person shall, witliout the perrnis- 
"•n IB writing of the ‘[Board], bring into a cantonment any animal intended lor 
uman WDSumption, or the Hesh of any animal slaughtered outside the cantoii- 

“Tfioardl ™ * sUufihter-house maintained by tho Government or the 

(2) Any animal or (esh brought into a cantonment in concravention of sub- 

action (1) may be seized bv the Executive Officer or by any servant of the 

Iboa^l and sold or otherwise disposed of as the ‘[President of the ®oard] 

may direct, and. if it is sold the sale-proceeds may be credited to the cantonment 
tuna. 

VI contravenes the provisions of sub-section (1) shall be punish- 

able with fine which may extend to fifty rupees. 

(4) Nothing in this section shall bo deemed to apply to cured or preserved 
meat or to ammals driven or meat carried tliroughout a cantonment for consump- 
hon outside thereof, or to meat brought into a cantonment by any aorsen for 
lui immecuate domestic consumption: 

•[Board] may, by public notice, direct that the provisions 

!! u preserved meat of any specified descriptiOD 

or brought from any specified place. ^ 

[a] Substituted by the Cantonment (Amendment) Act 1936 (24 of 18361 
S. 69, for *^Cantonment Authority". ’ 

^1^^(11-34944)°^'^" Cantonments (Amendment) Act, 1944 (8 of 


CHAPTER XIII 

WATER-SUPPLY, DRAINAGE AND LIGHTINC 

Water-supply 

217. Maintenane of water-supply.— (1) In every cantonment where a suffi- 
cient supply of pure water for domestic use does not already exist, the ‘[Board! 

snali provide or arrange for the provision of such a supply. 

fll Am ^**?f*®^ I rs Chapter XIII to any area beyond a can- 

vi| Af to tne power of the Central Gov- tonment and In the vicinitv thereof sa* 

troment to extend any of the provisions of SecUoa 288. uiereof, see 
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(2) The '[Board] shall, as as possible, make adequate provisiOD that sncli 
supply shaU be continuous throughout the year, and that the water shall bo id 
all times pure and St for human consumption. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1030]^ 
S. 69, tor “Cantonment Authority.** 

218, Control over sources of public water-fupply. — (IJ The ‘[Board] may, 
with the previous sanction of the ®[Central Government], by public notice, declare 
any lake, stream, sprini^, well, tank, reservoir or other source, whether within ot 
without the limits oi the cantonment (other than a source of water-supply under 
the control of the ^[Military Engineer] Services or the Public Works Department)! 
from which water is or mav be made available for the use of the public in thg 
cantonment to be a source of public water-supply, 

(2) Every such source shall be under the control of the *| Board], 

[a] Substituted by the Cantonments (Amendment) Act. 1936 (24 of 1936L 

S. 69, for ‘Cantonment Authority'. 

[b] Substituted by the Cantonments (Amendment] Act, 1925 Cl of 1925) S. 0. 
for “Military Works”* 

219. Power lo require maintenance or closing of private source of publlo 
drinking water-supply.— The ‘[Board] may, by notice in writing, require the 
owner or any person having the control of any source of public water-supply 
which is used for drinking purposes— 

(a) to keep the same in good order and to clear it from time to time of 

silt, refuse and deca)'ing vegetation, or 

(b) to protect the same from contamination in such manner as the ‘[Board] 

may direct, or 

(c) if the water therein is proved to the satisfaction of the ‘[Board] to b4 

unfit for drinking purposes, to take such measures as may be spedfled 

in the notice to prevent the public from having access to ot using suoli 

water; 


Provided that, in the case of a well, such person as aforesaid may, Instead 
of compljnng with the notice signify in writing bis desire to be relieved of al] 
responsibibty for the proper maintenance of the well and his readiness to place 
t under the control and supervision of the ‘[Board] for the use of the public, and, 

^ requisition, and the 

‘[Board] shall undertake the control and supervision of the well. 


[a] Sub^tutod by the Cantonments (Amendment) Act, 1930 (24 o£ 19381 
o. 09, for Gantonment Authority"! 


220. Supply of water.Hl) The ‘[Boanll may permit the owner, lessee « 
•^er ol ^y budding or land to connect the building or land with a source 
of public water-sup^ by me^ of communloation pipes of such size and dasorip- 

prescribe for the purpose ol obtaining water for domestic use. 


SeeUoD 218 — Note 1 
(1) has been pointed out that thU 
clause as oriftinaJIv drafted would enable 
the cantonment authority to take under Its 
own control sources of water-supply 
longing lo a municipality supplying water 
In Uie cantonment besides giving some- 
what wide powers of confiscation of wells, 
etc. Wo have accordingly mode the exor- 
cise of the powers conferred by this section 
subject to the sanction of the Local Gov- 
eromeut,” — Select Committee Report, 

heciloo 2tD •— Noie 1 
(1) The O01cer of the Military Engineer 


Services or the Public Works Departmenl 
wheu In charge of water supply may re- 
quire the Board to exercise any of thd 
powers conferred by this secUoni see See* 
tion 233 fl). 

Section 220 — Note I 

fl) As to the penalty for using for otbeg 
than dome.«tlc purposes any water suppU^ 
cd for domestic use, see (Section 220. 

(2) As to whether the Board ompoweP* 
ed to levy tax on water can Increase or 
vary the tax without sanction from Gov- 
ernment. see (*20) AIR 1920 Sind 130 (13% 
I82)i 20 Sind LR 326, 
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(2) The occupier of every building so connected with the water-supply shall 
'je entided to have for domestic use, in return for the water tax, if any, such 
quantity of water as the ‘[Board] may determine. 

(8) All water supplied in excess of the quantity to which such supply is 
limited under sub-section (2) and, in a cantonment in which a water tax is not 
imposed, all water supplied under this section, shall be paid for at such rate as 
die ‘[Board] may fix. 

(4) The supply of water for domestic use shall not be deemed to include 
Kay supply— 

fa) for a nimal s or for washing vehicles where such animalg or vehicles are 
kept for sale or hire; 

P)) for any trade, manufacture or business; 

(c) for fount ains , swimming baths or any ornamental or mechanical pur- 
pose; 

Id) for gardens or for purposes of Irrigation; 

(e) for making or watering roads or paths; or 

(f) for building purposes. 

la] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1036) S. 69. 

for “Cantonment Authority " 

221. Power to require water supply to be taken.— If it appears to the ‘[Boaid] 

mat any bidding or land in the cantonment is without a proper supply of pure 

vrato. the ‘[Board] i^y. by notice in writing require the owner, lessee or occupier 

of the buddmg or land to obtain from a source of public water-supply such 

quantity of water as is adequate to the requirements of the persons usually 

oanipymg or employed upon the building or land, and to provide communication 

pipes of the prescribed size and description, and to take aU necessary steps for 

toe above purposes. ^ 

la] Substot^ by the Cantonments (Amendment) Act; 1936 (24 of 1936) 

S. 69, for “Cantonment Authority", 


222. Sup^y of water unda agreement— <1) The ‘[Board] may. by agree- 

water-supply, the owner, lessee or ^cu- 

p“ : s“=' -ssr “sr jrs 

o ^ withdraw such supply or curtail the quantity thereof 

to do so for the purpose of Wintain- 
Ing wfflcaent ^ply of water for domestic use by inhabitants rf the cantonm^t 

[a] Substot^ by the Cantonments (Amendment) Act, 1936 (24 of 1936) 
S. 69, for Cantonment Authority", ' “ xwoti;. 


»»PP»y-^otwithstanding any oblieation 

pena^ or da^ges for faUure to LpplyV^ ^ forM^^ “S'e 5^’ 
nty thereof if the failure or curtailment, as the case mav E quan- 

I°f fX?or“cu^meT““ 

S. ?9 fm ‘■cLtoLennu“es^:'““‘'“®“*^ ^836). 

rb] Substituted by S. 69, ibid, for “Cantonment Authority", 
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water by a "[Board] to any building or land shall be, and shall be deemed to have 
been, granted subject to the following conditions, namely: — 

(a) the owner, lessee or occupier of any building or land in or on which 

water supplied by the “[Board] is wasted by reason of the pipes, drains 
or other works being out of repair shall, if he has knowledge thereof, 
give notice of the same to such officer as the “(Board] may appoint in 
this behalf; 

(b) the Executive Officer or any other officer or servant of the “[Board] 

authorised by it in writing in this behalf may enter into or on any pre- 
mises supplied with water by the “[Board], for the purpose of examin- 
ing all pipes, taps, works and fittings connected with the supply of 
water and of ascertaining whether there is any waste or misuse of 
such water; 

(c) the “[Board] may, after giving notice in writing, cut off the coimection 

between any source of public water-supply and any building or land to 
which water is supplied for any purpose therefrom, or turn off such 
supply if — 

(i) the owner or occupier of the building or land neglects to pay the 

water-tax or other charges connected with the water-supply with- 
in one month from the date on which such tax or charge falls due 
for payment; 

(ii) the occupier refuses to admit the Executive Officer or other autho- 

rised officer or servant of the “[Board] into the building or land 
for the purpose of making any examination or inquiry authorised 
by clause (b) or prevents the making of such examination or in- 
quiry; 

(iii) the occupier wilfully or negligently misuses or causes waste of 
water; 

(iv) the occupier wilfully or negligently injures or damages his meter 
or any pipe or tap conveying water from the water-works; 

(v) any pipes, taps, works or fittings connected with the supply of 

water to the building or land are found, on examination by the 
Executive Officer, to be out of repair to such an extent as to 
cause a waste of water; 

(d) the expense of cutting off the connection or of turning off the water 
in any case referred to in clause (c) shall be paid by the owner or 
occupier of the building or land; 

(o) DO action taken under or in pursuance of clause (c) shall relievo any 
person from any penalty or liability which he may otherwise have in- 
curred. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 19361 
S. 69, for “Cantonment Authority”. * 

225. Supply to perions outside cantonment — A “[Board] may allow any per- 
son not residing within the limits of the cantonment to take or be supplied wiffi 
water for any purpose from any source of public water supply on such terms as 
it may prescribe, and may at any time withdraw or curtail such supply. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1036), S. 69, 
for “Cantonment Authority", 

226. Penalty. — Whoever — 

(a) uses for other than domestic purposes any water supplied by a “[Board] 

for domestic use, or 

(b) where water is supplied by agreement with a “[Board] for a specified 

purpose, uses that water for any other purpose. 
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shall be punishable with fine which may extend to fifty rupees, and the •[Board] 
shall be entitled to recover from him the price of the water misused. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for Xantonment Authority”. 

Water, Drainage and other Connections 

337. Power of Board to lay ™cs, connections, etc. — A “[Board]] may carry 
any cable, wire, pipe, drain, sewer or channel of any kind, — 

(a) for the purpose of carr>'ing out, establishing or maintaining any 
system of water-supply, lighting, drainage, or sewerage, through, 
across, under or over any road or street, or any place laid out or 
intended as a road or street or, after giving reasonable notice in 
writing to the owner or occupier, into, through, across, under or over 
any land or building, or up the side of any building, situated within 
the cantonment, or 

(b) for the purpose of supplying water or of the introduction or distribu- 

tion of outfall of water or for the removal or outfall of sewage, after 
giving reasonable notice in writing to the owner or occupier, into, 
through, across, under or over any land or building, or up the side 
of any building, situated outside the cantonment; 

and may at all times do all acts and things which may be necessary or expedient 
for repairing or maintaining any such cable, wire, pipe, drain, sewer or channel 
in an effective state for the purpose for which the same may be used or is intend- 
•d to be used: 

Provided that no nuisance shall be caused in excess of what is reasonably 
necessary for the proper execution of the work: 

Provided, further, that compensation shall be payable to the owner or occu- 
pier for any damage sustained by him which is directly occasioned by the carry- 
ing out of any such operation. 

[al Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69 
for “Cantonment Authority”. 

228. Wires, etc, laid above surface of ground.— In the event of any cable 
wire, pipe drain, sewer or channel being laid or carried above the surface of any 
land or through over or up the side of any building, such cable, wire, pipe, 
drmn, sewer or channel shall be so laid or carried as to interfere as little as possible 
with the rights of the owner or occupier to the due enjoyment of such land er 
bi^^g, and compensation shall be payable by the •[Board] in respect of anv 
substantial mterference with the right to any such enjoyment 

[a] Substituted by the Cantonments (Amendment) Act. 1938 (24 of 19361 S fiQ 
for “Cantonment Authority”. * 


229. Connection wiA mam not to be made without permission. — No person 
shall, for any purpose whatsower, without the permission of the ‘[Board] at anv 
time m^e or cause to be made any connection or communication with anv cable 

channel constructed or maintained by. or vested in! 

[al Substitoted by the Cantonments (Amendment) Act, 1930 (24 of 19361 8 69 
for “Cantonment Authority”. 

280. Power to prescribe ferrules and to establish meters etc— A 

rj C o'f gas 

^ may estabbh meters or other appliances for the purpose of testing the qual- 

b?the 

(A-endment) Act, 1936 (24 of 1936). S. 69. 
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231. Power of inspection. — ^The ferrules, communication pipes, 

meters, stand-pipes and all fittings thereon or connected therewith leading firom 
water m ai n s or from pipes, drains, sewers or channels into any house or land, tOf 
which water or gas is supplied by a ‘[Board] and the pipes, fittings, and worics 
inside any such house or within the limits of any such land, shall in all cases be 
‘’[installed or] executed subject to the inspection and to the satisfaction of tho 
‘[Board], 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 19301 
S. 09, for “Cantonment Authority", 

[b] Inserted by the Repealing and Amending Act, 1930 (8 of 1930), S. 2 and 
Sch. L 

232. Power to fix rates and charges. — ^A ‘[Board] may fix the charges to 
be made for the establishment by them or through their agency of communications 
from, and connectioDS with, mains, or pipes for the supply of water, or gas, or for 
meters or other appliances for testing the quantity or quality thereof supplied, 
and may levy such charges accordingly. 

[a] Substituted by the Cantonments ( Amendment ] Act, 1930 (24 ol 19301 
S. 69, for “Cantonment Authority." 

Application of this Chapter to Government Water-supplies 

233. Government water-supply. — (1) Where in any cantonment there Is a 
water-supply under the control of the ‘[Military Engineer] Services or the Public 
Works Department, the Officer of the ‘[Military Engineer] Services or of the 
Public Works Department, as the case may be, in charge of such water-supply 
(hereinafter in ‘’[this Chapter] referred to as the Officer) may publish in the canton- 
ment in such manner as he thinks fit a notice declaring that any lake, stream, 
spring, well, tank, reservoir or other source, whether within or without the limits 
of the cantonment (other than a source of public water-supply) under the control 
of the '[Board] is a source of public water Tupply and may, for the purpose of 
keeping any such source in good order or of protecting it from contamination or 
from use, require the '[Board] to exercise any power conferred upon ‘[it] by 
section 219. 

(2) In the case of any water-supply such as is referred to in sub-section (1), 
the following provisions of this Chapter, namely, the provisions of Sections 220, 
222, 22.3, 224, 220, 227, 228, 229, 230, 231, and 232 shall, as far as may be, bo 
applicable in respect of the supply of water to the cantonment, and for the pur- 
pose of such application references to the ‘[Board] shall be construed as references 
to the Officer and references to the Executive OflBcer or other officer, or servant 
of the 'I Board] shall be construed as references to such person as may be autho- 
rised in this behalf by the Officer. 

•[(3) The provisions of Section 222 shall be applicable in respect of the sup- 
ply of water by agreement to the Board by the Officer for use for any purpose 
other than a domestic purpose In like manner as they are applicable to such 
fopply to the owner, lessee or occupier of any building or land in the cantonment] 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 9, 
for “Military Works". 

[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 5% 
for "this section and in section 234." 

[c] Substituted by S. 69, ibid, for “Cantonment Authority." r.r* 

[d] Substituted for “that Authority" by the Repealing and Amending Act, 1939 
(34 of 1939), S. 2 and Sch. I. (28-9-1939). 

[e] Suivsection (3) was added by the Cantonments (Amendment) Act, 1042 
(15 of 1042), S. 10 (30-3-1942). 

234. Recovery of charges. — ^In any case In which the provisions of Seo- 
Uon 238 apply ‘[a^ in which the Board is not recaiviDg a bulk supply ol watei 
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under section 234A,] the water-tax, if any, Imposed in the cantonment and all 

other charges arising out ot the supply of water which may be Imposed under 

the provisions of this Chapter as applied by Section 233 shall be recovered by 

the ^'[Board], and all monies so recovered, or such proportion thereof as the 

^[Central Government] may in each case determine, shall be paid bv the Board! 
to the Officer. f / l j 

[a] Insert^ by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 58. 

[b] Substituted by S. 69, ibid., for “Cantonment Authority.* 


•[234A. Supply of water from Government water supply to the Board. — (1) 
Where in any cantonment there is a water-supply such as is referred to iu sub- 
section (1) of Section 233, the Board may **[and so long as the Board is unable 
to provide a water supply of its own, it shall] receive from the Military Engineer 
Services oi the Public Works Department, as the case may be, at such point or 
points ^ may be agreed upon betwen the Board and the Officer, a supply of 

watOT adequate to the requirements for domestic use of all persons in the canton- 
ment other than entitled consumers. 


(2) Any mpply of water received under sub-section (1) shaU be a bulk supply 
M e oard shall make such payments to the Officer for all water so received 
as may be agreed upon between the Board and the Officer, or, in default of such 
agrwment, as may be determined by the “[Central Government] to be reasonable 

^vmg reg^ to the actual cost of supplying the water in the cantonment and the 
rate charged for water in any adjacent municipality: 

^ no^thstanding anything contained in this Act, the Board 
bv the RnnrH supply to persons in the cantonment of water received 

rf the naZi?r ° ^ P">duce more than the sum 

Hie supply thereof by the Board to consumers. 


the Board and the Officer regarding the 
e‘J«l'“te to the reqmrements of persons in the cantonment other 

Sse So“Te Government] 

^of S^9 ** Cantonments (Amendment} Act, 1930 

^ Caiitonmants (Amendment] Act, 1942 (15 of 1942), S. 11, 


*!r •“ 'Bstribution of bulk supply.^ 

^^nnection, ^ such bulk supply for the purpose of 

sir ^te>supply established and imSnri by ^ Bo^] 

^ S d S ^ (Amendment) Act. ml 


CHAPTER Xnr 

BEMOVAH and EXCLimONjM CA^O^ ^ 
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the cantonment is used as a brothel or for purposes of prostitution, by order in 
writing setting forth the substance of the information received summon the owner, 


lessee, tenant or occupier of the building to appear before him ®[or the Board, as 
the case may be] either in person or by an authorised agent, and, if the ‘’[Officer 
Commanding the station] '•[or the Board] is then satisfied as to the truth of the in- 
formation, ®[the Officer Commanding the station or, as the case may be, the Board 
may], by order in writing, direct the owner, lessee, tenant or occupier, as the 
case may be, to discontinue such use of the building within such period as may 
be specified in the order. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 10, 
for “Commanding Officer of a Cantonment.” 

[b] Inserted by the Cantonments (Amendment) Act, 1953 (2 of 1954), S. 20 
(2-1-1954). 

[c] Inserted, ibid. 


[d] Substituted for “Commanding Officer of the Cantonment” by Act 7 of 1925, 
S. 14. 

le] Substituted for “he may” by Act 2 of 1954, S. 20. 

[f] See the Suppression of Immoral Traffic in Women and Girls Act, 1968 
(104 of 1956) which applies to the whole of India. 


Penalt>' for loitering and importuning for purposes of prostitution.®— 

(1) Whoever in a cantonment loiters for the purpose of prostitution or importunes 
any person to the commission of se.rual immorality, shall be punishable with im- 
prisonment which may extend te one month, or with fine which may extend to 
two hundred rupees. 

(2) No prosecution for an offence under this section shall he instituted ex- 
cept on the complaint of the person importuned, or of a military officer in whose 
presence die offence was committed, or of a member of the Military or Air Force 
Police, being employed in the cantonment and authorised in this behalf by the 
•[Officer Commanding the station], in whose presence the offence was committed, 
or of a police officer aot below the rank of a sub-inspector ‘[or a sergeant] who 
is employed in the cantonment and authorised in this behalf by the ‘[Officer 
Commanding the station] ’’[with the concurrence of the District Magistrate]. 

[ajSubstituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 14, 
for “Commanding Officer of the Cantonment". 

b] Inserted by the Cantonments (Amendment) Act, 1931 (7 of 1931), S. 7. 

c] Cf. S. 8 of the Suppression of Immoral Traffic in Women and Girls Act, 104 

of 1956; offence under S. 8 of that Act is cognisable as one under this 
section. 


237. Removal of lewd persons from cantonment— If the ‘[Officer Command- 
ing the station] ^or the Board] is, after such inquiry ®[as he or it thinks necessary], 
satisfied that any person residing in or frequenting the cantonment is a prostitute 


Section 230 — Note 1 

(1) As to when a police officer may 
arrest a person for an offence under this 
section, see S. 260 (b). 

(2) Person importuning need not im- 
portune to commission of sexual immora- 
lity with himself or herself. ('30) AIR 
1036 All 129 (130): 37 Cri L Jour 372. 

(3) A male can be convicted of the of- 
fence of loitering because prostitution may 
be female or male prostitution. (*26) AIR 
1020 Bom 227 (227): 27 Cri L Jour 655. 

(4) In order that a conviction may be 
legal under sub-section (1) prosecution 
should be started strictly in accordance 
with sub-scctioQ (2). Thus, where an Exe- 
cutive Officer of a cantonment launched 


a prosecution under sub-section (1) and it 
was found that none of the conditions 
mentioned in sub-section (2) was ful- 
filled, the conviction of the accused was 
set aside by the High Court as the prose- 
cution was not legally instituted. ('33) 
AIR 1033 Lah 590 (691): 36 Cri L Jour 
509. 

(6) Regimental Provost Sergeant sending 
complaint under Section 230 to Sub-Inspcc- 
ter — Latter forwarding original to Magis- 
trate — Sergeant, member of MilUary 
Police, and aulhorised to make complaint 
under Section 2.36 — Part of the offence 
committed in his presence — Complaint 
held was properly made. (*36) AIR 1036 
All 129 (130, 131): 37 Cri L Jour 372. 
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or has been convicted of an offence under section 236, or of the abetment cf 
such an offence. *[h© or. as the case may be, the Board may] cause to be served 
on such person an order In writing requiring such person to remove* from the 
cantonment within such tme as may be specified in the order, and prohibiting 
such person from re entenng it without the permission in writing of the [Cihcer 
Commanding the station] ^[or the Beard]. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 10, 
for ‘'Commanding Officer of a Cantonment”. 

[b] Inserted by the Cantonments (Amendment) Act, 1953 (2 of 1954), S. 21 
(2-1-1954). 

[c] Substituted for "as he thinks necessary” ibid. 

[d] Substituted tor "he may”, ibid. 

[e] Substituted for “Commanding Officer of the Cantonment" by Act 7 of 1925, 

and Girls Act, 

lyoD (104 of 19o6). 


exclusion from cantonment of disorderly persons —(11 A 

“ cantonmentf orrece WBg in 

tonnaboD that any person residing in or frequenting the canto^ent- 

(a) IS a disorderly person who has been convicted more than once of gam- 
mg or who keeps or frequents a common gaming house a disorderlv 
drinking shop or a disorderly house of any other description, or ^ 

^ elsewhere Tui cantonment or 

Inrn Te’naJ Co“e Ir ^^11 of the 

“ “St “ t' s s-rT- - 

bond for his good behaviour, elsewhere, to execute a 

a summons to such p® rion requiri^g^ such^^perso^n received, and may issue 

hom^reltri^^g^t. ™ canSmeurld prSe^' 


(2) Every summons issued under sub-section cK«ii l 
c«py of the record aforesaid, and the copy shall hi by a 

moos on t^e person against whom the ^m^nfis fssnS' 

proceed to inquTe‘Sto thf ’ Jt'h V'lL^MfomabonT^^^^ 

ther evidence as be thinks fit, and if upon sTch received and take such hir- 
person is a p^ of any kind described in suTL'tion^'araad tW 

<^rlinn O^Q . Z ' ' «IUU IQaC It IS 

Aiu \9h7 Punt 24^048) 
forri whellicr all pracee-tinss io ea- 

auv conlravent7on*?hcr«f sh!u"b“ 

abeyance pending tl.e deebioa 

l«lion*276? ^ 


^eclioa 238 — Note I 

nnl'lJJlu Of Section 238 are 

not Tiolative.of the constitutional liberties 
declared by Article 19 (1) (d) and (A and 

If provisions 

^ the Act do not overstep the limits cif 

wasonab eness. The section is intra vires 
the Constitution. AIR i957 Puni 241 

Im 


124S), 
J^ur 


ruui ^44 

Idb/ ^ 


ILH 


IVoL 2.1 3 A, M. I 
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necessary for the maintenance of good order in the cantonment that such person 
should be required to remove therefrom and be prohibited from re-entering the 
cantonment, the Magistrate shall report the matter to the •‘fOfficer Commanding 
the station], and, if the ^[Officer Commanding the station] so directs, shall causQ 
to be served on such person an order in writing requiring him to remove from 
the cantonment within such time as may be specified in the order and prohibiting 
him from re-entering it without the permission in writing of the **lOfficCT Com* 
manding the station] 

[a] (1881) 44 and 45 Vicl., c. 58. 

[bj Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 14, 
ioi "Commanding OfiBcer of the Cantonmenf’. 

239. Removal and exclusion from cantonment of seditions persons.*-*(l) Ifi 
any person in a cantonment causes or attempts to cause or does any act which 
he knows is likely to cause disloyalty, disaffection or breaches of discipline amongst 
any portion of “[the Armed forces of the Union] or is a person who, the ‘[Officer 
Commanding the station] has reason to believe, is likely to do any such act the 
‘[Officer Commanding the station] may make an order in writing setting forth the 
reasons for the making of the same and requiring such person to remove from the 
cantonment within such time as may be specified in the order and prohibiting him 
from re-entering it without the permission in writing of the ‘[Officer Commanding 
the station]; 

Provided that no order shall Be made under this section against any person 
unless he has had a reasonable opportunity of being informed of the grounds on 
which it is proposed to make the order and of showing cause why the order 
should not be made. 

(2) Every order made under sub-section (1) shall be sent to the Superinten- 
dent of Police of the district, who shall cause a copy thereof to be served on 
the person concerned. 

(3) Upon the making of any order under suK-section (1), the ‘[Officer Comt 
manding the station] shall forthwith send a copy of the same to the *[Cenbul 
Government]. 

(4) The ‘[Central Government] inay, of its own motion, and shall, on appli- 
cation, made to it in this behalf within one month of the date of the order by 
the person against whom the order has been made, call upon the District 
Magl^ate to make, after such inquiry as the ‘[Central Government] may pre« 
scribe, a report regarding the ftistlce of the order and the necessity therefor. At 
every such inquiry the person against whom the order has been made shall be 
given an opportunity of being heard in :his own defence. 

(5) The ‘[Central Government] may, at any time after the receipt of a copy 
of an order sent under sub-sectloo (3), or where a report has been called 
under sub-section (4), on receipt of that report if ft is of opinion that the order 
should be varied or rescinded, ‘[make such order thereon os ft thinks fit]. 


(6) Any person who has been excluded iftom a cantonment by an. order made 
under this section may, at any time after the expiry of one month from the date 
thereof, apply to the Officer Commanding-in-Chief, the Command, for the res- 
cission of me same and, on such application being made, the said Officer may^ 


Seetlon 289 — Note 1 
(I) **We recogolse that ' preventive 
power! of the nature given in this sec- 
tion are necessarv, anti we ore satisfied, 
that s^clcnt safeguards agnlnsi the pos^ 
sibtUfT of abuses are provided, sublect ta 
the incorporation of two amendments 
which we have made. The first of theses 
makes it clear that the person whom It bi 
proposed to expel shall he .given, aa apa 


portunity of hearing the grounds on wMcH 
his expulsion is considered necessary be* 
fore being required to show cause under 
sub-clause (1). The second makes It clear 
that at any Inquiry by the District Magis* 
trate under sub-clause (4) the person ex* 
polled shall be given an opportuni^ of bet 
Ing heard In his own defence/* wpJ5elea| 
•Committee ReporJ, 
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i ftfr malring sudi ii^uiry, if &ny, u he necessary, either reject the appli- 

cation or rescind the order. 

[aa] Substituted for *Tiis Majesty's forces" by A. L O. 1950. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 14, 
for “Commanding Officer of the Cantonment". 

[bl Substituted by A. O. for ‘refer the case to the Governor-General in Council, 
who -<;hflJl pass such orders thereon as be thinks fit'. 


240. Penalty. — Whoever— 

(a) fails to comply with an order issued under this Chapter within the period 
specified therein, or, whilst an order prohibiting him from re-entenng a 
cantonment without permission is in force, re-enters the cantonment 
without such permission, or 

knowing that any person has, under this Chapter, been required to 
remove from the cantonment and has not obtained the requisite pennis- 
sioD to reenter it, harbours or conceals such person in the cantonment, 



aball be punishable with fine which may extend to two hundred rupees and, in 
tile case of a continuing offence, with an additional fine which may extend to 
twenty rupees for every day after the first during which he has persisted in the 
pffence. 



CHAPTER XV 

LOWERS, PROCEDURE. PENALTIES AND APPEALS 

Entry and Inspection 

241. Powers of entry.— It shall be lawful for the President or the Vice- 
President of a Board, or Ae Executive Officer, or the Health Officer or Assistant 
Health Officer, or any person specially authorised by the Health Officer or the 
Assistant Health Officer, or for any other person authorised by general or special 
order of a ‘[Board] in this behalf, to enter into or upon any building or land with 
or without assistants or workmen in order to make any inquiry, inspection, 
measurement, valuation or survey, or to execute any work, which is authorised by 
or under to Act or which it is necessary to make or execute for any of the pur- 

E jses or in pursuance of any of the provisions of to Act or of any rule, bye- 
w or order made tiiereonden 

Provided that nothing in this section shall bo deemed to confer upon any 
person any power such as is referred to in Section 207 or Section 215 or to 
authorise the conferment upon any person of any such power, 

[a] Substituted by the Cantonments (Amenincnt) Act 1930 (24 
S. 69. for “Cantonment Authority." ' 

inspection by member of a BoaixL— With the previous sanc- 
“y member of a Board may inspect any work or institution 
constuct^ or mamtamed, m whole or part, at the expense .f the Board, and any 

accounts or otho: docnment belonging to, or in the possession of 


(a) to inspTOt any drain, pr^, latrine, urinal, cesspool, pipe, sewer or 
channel in or on any building or land in the cantonment and in his 
dis cre tion, to cause the ground to be opened f or the purpose of pre- 



132 IS 244— S 247 N 1] 


[The] Cantonments Act, 1924 


venting or removing any nuisance arisinff horn the drain, privy, latrine, 
unnal, cesspool, pipe, sewer or channel, as the case may be; 

(b) to examine works under construction in the cantonment, to take levels 
or to remove, test, examine, replace or read any meter. 

12) }f on such inspection, the opening of the ground is found to be necessary 
Vo- the prevention or removal of a nuisance, the ex-penses thereby incurred 
shell be paid by the owner or occupier of the land or building, but if it is found 
that no Duisance exists or but for such opening would have arisen the ground 
or portion ot an\' building, drain, or other work opened, injured or removed 
for tUL purpose of such mspection shall be filled in, reinstated, or made good, 
as the case may be, by the “[Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 

&. 69, for “Cantonment Authorit>”. 

244. Power to enter land adjoining land where work is in progress. — (1) The 
Executive Officer of a cantonment may, with or without assistants or workmen, 
enter on any land within fifty yards of any work authorised by or under this Act 
for the purpose of depositing thereon any soil, gravel, stone or other materials, 
or ot obtaining access to such work, or for any other purpose connected with the 
carrying on of the same. 

(2) The Executive Officer shall, before entering on any land under sub- 
section (1), give the occupier, or, if there is no occupier, the owner not less 
than three days' previous notice in writing of his intention to make such entry, 
and shall state the purpose thereof, and shall, if so required by the occupier oi 
owner, fence off so much of the fand as may be required for such purpose. 

(3) The Executive Officer shall, in exercising any power conferred by this 
section, do as little damage as may be, and compensation shall be payable by 
the “[Board] to the owner or occupier of such land, or to both, for any such 
damage whether permanent or temporary. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936J, 

S. 69, tor “Cantonment Authority” 

245. Breaking into premises. — It shall be lawful for any person, authorised 
by or under this Act to make any entry into any place, to open or cause to bo 
opened any door, gate or other barrier — 

(a) if he considers the opening thereof necessary for the purpose of such 

entry; and 

(b) if the owner or occupier is absent, or being present refuses to open 

such door, gate or barrier. 

246. Entry to be made in the day time. — Save as otherwise expressly provid- 
ed in this Act, no entry authorised by or imder this Act shall be made except 

between the hours of sunrise and sunset. 

247. Owner’s consent ordinarily to be obtained. — Save as otherwise expressly 
provided in this Act, no building or land shall be entered without the consent of 
the occupier, or il there is no occupier, of the owner thereof, and no such entry 
shall be made without giving the said occupier or owner, as the case may be, 
not less than lour hours’ written notice of the intention to make such entry: 

Provided that no such notice shall be necessary if the place to be inspected 

Is a stable for horses or a shed for cattle, or a latrine, privy or urinal, or a 

work under construction. 

Section 247 — Nole 1 the entry is with the implied consent of 

(1) The entry which is contcniplntcd In the occupier or the owner no question of 
Section 247 which requires four hours' four hours' written notice arises. (’35) 
written notice is on entry without the con- Alti 1035 All 100 (161): 36 Crl L Jeuc 
sent nf the occupier or the owner. Out Ifl S56. 
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248 Regard to be had to social and religious usages.— When any place used 
ts a human dweUing is entered under this Act, due regard shall be paid to the 
social and religious customs and usages ot the occupants of the place eutered, 

BO apartment in the actual occupancy of a female shall be entered or broken 
open uutil she has been informed that she is at liberty to withdraw and every 
reasonable facility has been afforded to her for withdrawing. 

249. Penalty for obstruction. — Wlioever obstructs or molests any person 
employed by a ‘[Board], who is not a public servant within the meaning of sec- 
tion 21 of the Indian Pena! Code or any person with whom the ‘[Board] has law- 
fully contracted, in the txecutiou of his duty or of anything which he is em- 
powered or required to do by virtue or in consequence of ariy of the provisions of 
this Act or of any rule, bye-law or order made thereunder, or in fulfilment of his 
contract, as the case may be, shall be punishable with fine which may extend to 
one hundred rupees. 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1936), 

S. 69, for “Cantonment Authority”. 

POWERS AND DUTIES OF POLICE OFFICERS 

250. Arrest without warrant — Any member of the police force employed in 
a cantonment may, without a warrant, arrest any person committing in his view a 
breach of any of the provisions of this Act which are specified in Schedule IV. 

Provided that — 

(a) in the case of the breach of any such provision as is specified in Part B 
of Schedule IV, no person shall be so arrested who consents to give 
his name and address, unless there is reasonable ground for doubting 
the accuracy of the name or address so given, the burden of proof of 

which shall lie on the arresting officer, and no person so arrested shall 
be detained after his name and address have been ascertained; and 

Kb) no person shall be so arrested for an offence under section 236 except — 

(i) at the request of the person importuned or of a military ofiBcer in 

whose presence the offence was committed; or 

(ii) by or at tlie request of a member of the Military or Air Force 

Police, who is employed in the cantonment and authorised in this 
behalf by the ‘[Officer Commanding the station], and in whose 
presence the offence was committed or by or at the request of 
any police officer not below the rank of a sub-inspector who is 
employed in the cantonment and authorised in this behalf by the 
‘[Officer Commanding the station], 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (I of 1925) 
S. 14, for “Commanding Officer of the Cantonment". * 


251. Duties of police officers.— It shaU be the duty of aU police officers to 
give immediate information to the ‘[Board] of the commission of any offence 
agamst the provisions of this Act or of any rule or bye-law made thereunder, and 
too^^ist aU cantonment officers and servants in the exercise of their lawful au- 
la] Substituted by the Cantonments (Amendment) Act 1936 (24 of 1936) 
S, 69, for "Cantonment Authority”. 

NOTICES 

J reasonable time.— Where any notice, order or requisition 

be^don?foJ thereunder requires anytiiing to 

be done tor the domg of which no time is fixed in this Act or in the rule or bye- 


11) Mere^^usal^n n. ^*** } ■ obstruction within the meaning of this sec. 

UJ Mere relusal to pay rent Is not an Uon. (■32) AIR 1932 All 386 (389). 
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law, me Bob'ce, ardai « requisJHoB jBaU spedly a reasonable time tor doine the 
wme, ® 


155 Authentication imd vaL'dity cf notices issued by Board— Every notice, 
•rdcr or requisition issued oy a '[Board] under this Act or any rule or bve-law 
made thereunder shall be signed — ^ 


.(a) *1® ® •] either by ihe President of the Board or by the Executive Officer 


'i* ^ "1 


&y the members of any committee esaecially 
in this behalf. 


[a] Substituled by the CantonmeoCs (Amendment) Act, 1930 (24 ofi 1936$ 

S. 69 , for ' Cantonment Authority". " 

[b] The words “where there is a Board" were repealed by S. 60, ibid. 

[c] The words “where there is no Board, by the Executive Officer: or" ware 
repealed by S. 60, ibid. 

254. Service of notice, etc.— (1) Every notice, order ar requisition issued 
tinder this Act or any rule or bye-law made thereunder shall, save as otherwise 
expressly provided, be served or presented — 

(a) by giving or tendering the notice, order or requisition, or sending it by 
post, t© the person for whom it is intended; or 

Kb) if such person cannot be foun(i, by affixing the notice, order or requi- 
sition on some conspicuous part of his last known place of abode or 
business, if within the cantonment, or by giving or tendering the 
notice, order or requisition to some adult male member or servant of 
his family, or by causing it to be affixed on some conspicuous part of 
the building or land, if any, to which it relates. 

( 2 ) When any such notice, order or requisition is required or permitted to 

be served upon an owner, lessee or occupier of any budding or land, it shall 
not be necessary to name the owner, lessee or occupier therein, and the service 
thereof shall, save as otherwise expressly provided, be effected either 

(a) by giving or tendering the notice, order or requisition, or sending it by 

post, to the owner, lessee or occupier, or, if there are more owners, 
lessees oi occupiers than one, ‘[to] any one of them; or 

(b) if DO such owner, lessee or occupier can be foimd, by giving or tender- 

ing the notice, order or requisition to the authorised agent, if any, of 
any such owner, lessee or occupier, or to an adult male member or 
servant of the family of any such owner, lessee or occupier, or by 
causing it to be affixed on some conspicuous part of the building or 
land to which it relates. 

(3) When the person on whom a notice, order or requisition Is to bo served 
b ft minor, service upon his guardian or upon an adult male member or servant 
pi his family shall be deemed to be service upon the minor. 

[a] Substituted for “on" by the Repealing and Amending Act, 1940 (32 of 1940) 

S. S and Scb. 11, (27-11-1940). 

255. Method of giving notice. — Every notice which, by or under this Act, 
b to be given or served as a public notice or as a notice which is not required 
to be given to any individual therein specified shall, save as otherwise expressly 
provided, be deemed to have been sufficiently given or served if a copy thereof 
is affixed in such conspicuous part of the office of the ‘[Boaidj or In such other 
public place, during such period, or is published in such local newspaper or in 
such other manner, as the tiBoard] may direct. 

ijft] Substituted by the Cantonments (Amendment! Act 1636 f24 ol 1636) 
f i. 09. for “Cantonment Authority.; ^ ^ 


[S 25^ 259 N 11 m 


(Ibe] Cantonmwrta Act, 1924 


256. Powers of Board in case of non-compllance with notice, etc. — la the 
event of non-compliance with the terms of any notice, order or requisition issued 
to any person under this Act, or any rule or bye-law made thereunder, requiring 
such person to execute any work or to do any act, it shall be lawful for the 
•[Board], whether or not the person in default is liable to punishment for such 
default or has been prosecuted or sentenced to any punishment therefor, after 
giving notice in writing to such person, to take such action or such steps as may 
be necessary for the completion of the act or work required to be done or ex^ 
cuted by him, and all the expenses incurred on such account shall be recoverablo 
ky the *[Boa^]. 

[a] Substituted by the Cantonments (Amendaab-*t) Act, 1936 (24 o£ 1936Jj. 

S. 69, far “Cantonment Authority”. 

RECOVERY OF MONEY 

257. liability of occupier to pay in default of owner. — (1) If any such 
notice as is referred to in Section 256 has been given to any person in respect of 
property of which he is the owner, the ‘[Board] may require any occupier of such 
property or of any part thereof to pay to it, instead of to the owner, any rent 
payable by him in respect of such property, as it falls due, up to the amount reco* 
verable from the owner under section 256: 

Provided that, if the occupier, on application made to him by the •[BoardJ^ 
refuses truly to disclose the amount of his rent or the name or address of the 
person to whom it is payable, the ‘[Boardl may recover from the occupier the 
whole amount recoverable under section 256. 

(2) Any amount recovered from an occupier instead of from an owner under 
rub-section (1) shall, in the absence of any contract between the owner and 
the occupier to the contrary, be deemed to have been paid to the owner. 

[al Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 
S. 69, for “Cantonment Authority”, 

258. Relief to agents and trustees. — (1) Where any person, by reason of his 
receiving the rent of immovable property as an agent or trustee, or of his being 
as an agent to trustee the person who would receive the rent if the property wero 
let to a tenant, would imder this Act be bound to discharge any obligation im- 
posed on the owner of the property for the discharge of which money is required, 
he shall not be bound to discharge the obligation unless he has, or but for his 
own improper act or default might have had, funds in his hgnH^ belonging to the^ 
owner sufficient for the purpose. 

(2) The burden of proving any fact entitling, an agent or trustee, to relief 
under sub-section (1) shall lie upon him. 

(3) Where any agent or trustee has claimed and established his right to relief 
under this section, the •[Board] may, by notice in writing, require to apply 
to the discharge of such obligation as aforesaid the first monies which may come 
to his hands on behalf, or for the use, of the owner, and, on failure to comply 

with the notice, he shall be deemed to be personally liable- to> discharge the 
obligation. 


[a] Substituted by the Cantonments 
S. 69, for “Cantonment Authorit/*, 


(Amendment^ 1936' ^24 of 1938^ 


Notwithstanding anything elsewhere con- 
tained m this Act, >[8116013 of any tax, rent on land and buildings and any other 


Section 259 — Note 1 
|1) Thb section substituted for the 
old ^tion by the Cantonments (Amend- 
ment) Act^ Under old. jecUon. 


only moveable property was mentioned} 
but under the new section in addition to 
moveable property, standint* limber, groxy* 

ing crops o^ grass are also^includci Fum 
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money recoverable by a Board or a Military Estates Officer under this Act or the 
rules made thereunder] may be recovered together with the cost of recovery either 
by suit or. oc application to a Magistrate having jurisdiction in the cantonment or 
in any place where the person from whom such “[tax, rent or money] is recover- 
ablr'. may for the time being be residmg, by the distress and sale of any moveable 
pioperiy of or standing timber “[or growing crops] belonging to, such person 
which is within the limits of such Magistrate’s iurisdiction, and shall, if payable 
by tni! owner of any property as such, be a charge on the property until paid: 

Provided that the tools of u-iisans, '[growing crops up to the value of five 
hundred rapees and implements and cattle used for the purposes of agriculture] 
shah be exempt from such distress or sale. 

(2 1 An appLcation to a Magistrate under sub-section (1) shall be in writing 
and sliidl be signed by the President or Vice-President of the Board or by the 
Executive Officer '[or the Military Estates Officer], but shall not require to be 
personally presented.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 
S. 6i, for the original section. 

[bj Substituted for arrears of any tax and any othei money recoverable by a 
Board under this Act” by the Cantonments (Amendment) Act 1953 (2 of 
1954), S. 22 (2-1-1954). 

[c] Substituted for “tax or money”, ibid. 

[d] Substituted fox “growing crops or grass”, ibid. 

[e] Inserted, ibid. 

[fj Inserted, ibid. 

COMMITTEES OF ARBITRATION 


860. Application for a Committee of Arbitration.— In the event of any dis- 
agreement as to the liability of a “[Board] to pay any compensation under this 
Act, or as to the amount of any compensation so payable, the person claiming such 
compensation may apply to the “[Board] for the reference of the matter to a com- 
mittee of Arbitration, and the “[Board] shall forthwith proceed to convene a Com- 
mittee of Arbitration to determine the matter in dispute. 

[a] Substituted by the Cantonments (Amendment) Act 1936 (24 of 1936) 
S. 89, for “Cantonment Authority”, * 

261. Procedure for convening Committee of ArbitraHon.— When a Commi- 
ttee of Arbitration is to be convened, the “[Board] shall cause a public notice to 
be published stating the matter to be determined, and shall forthwith send copies 
of the order to the District Magistrate, and to the other party concerned, and 
shall, as soon as may be, nominate such members of the Committee, as it is entitled 
to nominate under section 262, and, by notice in writing, call upon the other per- 
sons who are entitled to nominate a member or members of the Committee to 
nominate such member or members in accordance with the provisions of that 
section. 


[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936) 
S. 89, for “Cantonment Authority”, * 



Scetlon 206 — Note I (conld.) 

ther, undei the new scctloo the proviso 
to Bub-secllon (1) exempu tools of arti- 
sans from such distress or sale. 

(2) An action for recovery tan be taken 
wider Section 250 with respect to rent on 
land and buUdinas If such rent \» "clalm- 
iblt” by a Board under the Act or the 


rules framed thereunder. The section can- 
not be applied to a simple case of money 
duo to the Board on a contract of lease. 
AIR 1966 SC 108 (111): (1905) 3 SCR 341. 

(3) Meffistralo while purporline To acT 
under Section 266 of the Cantonments Act 
does not exercise any fudicial function. 
His order Is, therefore, not revlsoble. I1J3 
11060) I Raj 1041, 
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962 Constitution of Committeo of Arbitration. — (1) Every Committee of 
Arbitration shall consist of five members, namely: — 

(a) a Chairman who shall be a person not in the service of the ®[Gowm- 

ment] or the “[Board], and who shall be nominated by the *’[Omcer 

Commanding the station]; 

(b) two persons nominated by the “[Board]; and 

(c) two persons nominated by the other party concerned, 

(2) If the “[Board] er the other party concerned or the ‘’[Officer Commanding 
the station] fails within seven days of the date of issue of the notice referred to 
in section 261 to make any nomination which it or ho is entitled to make or, 
if any member who has been so nominated neglects or refuses to act and the 
•[Board] or other person by whom such member was nominated fails to nomi- 
nate another member in his place within seven days from the date on which it 
or he may be called upon to do so by the District Magistrate, the District 
Magistrate shall fortwith appoint a member or members, as the case may be, 
to fill the vacancy or vacancies. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S, 69, 
for “Cantonment Authority”. 

[b] Substituted by the Cantonments (Amendment) Act, 1925 (7 of 1925), S. 14, 
for “Commanding Officer of the Cantonment.” 

[c] The words “who shall be persons liable to pay taxes in the cantonment and 

ordinarily resident therein or in the immediate vicimty thereof” were repeal- 
ed by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 62. 

263. No person to be nominated who has direct interest er whose services 
arc not immediately available. — (1) No person who has a direct interest in the 
matter under reference, or whose services are not immediately available for the 
purposes of the Committee, shall be nominated a member of a Committee of 
Arbitration. 

(2) If, in the opinion of the District Magistrate, any person who has been 
nominated has a ^ect interest in the matter under reference, or is otherwise dis- 
qualified for nomination, or if the services of any such person are not immediate- 
ly available as aforesaid, and if the “[Board] or other person by whom any such 
person was nominated fails to nominate another member within seven days 
from the date on which it or he may be called upon to do so by the District 
Magistrate, such failure shall be deemed to constitute a failure to make & aocd- 
nation within the meaning of Section 262. 

[a] Substituted by the Cantonments (Amendment) Act, 1930 (24 of 1936) 
S. 69, for “Cantonment Authority/^ 


264. Meetings and powers of Coimmttees of Arbitration.— (1) men a Om- 

mitteo of Arbitration has been duly constituted, the “[Board] shall, by ootice in 

wnting, inform each of the members ofi the fact, and the Committee shall meet 
as soon as may be thereafter. 


^ Chairman of toe Committee shall fix the time and place of meetings, 

and shall have power to adjourn any meeting from time to time as may be neces- 
sary. ^ 


» .? Committee sM receive and record evidence, and shall have power 

to administer oaths to witnesses, and, on requisition in writing signed by the 
Chairman ef toe Comimttee, the District Magistrate shaU issue the necessary 
proce^ for toe attendance ef witnesses and the production of s<ocuments 
required by the Committee, and may enforce the said processes as If they wore 
processes fer attendance er production before himself. 

la] Sub^tuted by toe Cantonments (Amendment) Act, 1938 (24 of 1936) 
5. oe, fer Cantonment Authority"'* ” 
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pnie] Cftslciimeiib Act, 1921 

265 Decisions of Committees of Arbitration,— (1) The decision of every 

'Committee of Arbitration s hal l be in accordance with the majority of votes taken 

tt 0 meeting at which the Chairman and at least three of the oAer memben 
ire present. 

(2) If there is not a majority of votes in favour of any proposed decision, 
the opinion of fiie Chairman shall prevail. 

(3) The decision of a Committee ol Arbitration shall be final and shall nof 
be questioned in any Court* 

PROSECUTIONS 


^I6b ^osecutJons. — (1) ] Save as otherwise expressly provided In this Acf, 
BO txjurt shaL proceed to the trial of any offence made punishable by or under 
t^ Act, other than an offence specified in Schedule IV, except on the complaint 
of, or upon information received from, the "j Board] concerned or a person author 
rised by the ‘1 Board] by c genera) or special order in this behalf. 

i (2) No offence made punishable under this Act shall be tried by any 
Magistrate or by any Bench, if such Magistrate or any of the Magistrates 
composuig the Bench is a member of the Board.) 

la] Section 266 was re-numbered as sub-section (1) of that section by the Can^ 
tonments (Amendment) Act, 1936 (24 of 1936), S. 63. 

[b] Substituted by S. 69, ibid, for “Cantonment Authority"* 

[c] Inserted by S. 63, ibid. 


Section 260 — Note 1 

(1) “We have excepted from the general 
rule that cogoizance is not to be taken of 
olFcnces otherwise than on complaint by 
or under the authority of the Cantonment 
Authority, those ofTences under the Act for 
which the Police can arrest without 
warrant." — Select Committee ReporL 

(2) This section merely lays down that 
no Court shall proceed to the trial of any 
offence under this Act unless moved by 
the persons mentioned in the section. After 
such persons initiate the proceedings, 
the Court must follow the procedure laid 
down in the Criminal P. C, This section 
does not lay down that on the informa- 
tion or complaint of certain persons the 
Court should proceed with the trial of the 
case irrespective of the provisions of the 
Criminal P. G. (’28) 29 Cri L Jour 691 
(692) (Nag), 

(3) Offences under SeclioQ 141 (ll and 
offences under Section 141 (2) are not 
■pccifled in Schedule IV. Therefore, no 
Court can proceed with the trial of any 
of these offences except on the complaiut 
(lied in accordance with Section 209. (*35) 
AIR 1036 All 906 (909)i 89 Cri L Jouc 
4403. 

(4) The letter on record, which wa» 
written to the Sub-Divisional Magistrate, 
purported to be signed by the Executive 
Officer of the Cantonment Authority. No 
evidence was called to prove this letter. 
Neither was it proved to have been signed 
bv the Cantonment Authority nor was the 
■ulcer proved lo have been authorised by 


the Authorities. Held, that Section 299 
was not complied with and the proceed* 
ings commenced on that letter and the 
orders passed were invalid. (’35) AIR 
1936 All 905 (906): 38 Cri L Jour 1493. 

(5) Cantonment Board lodging a com^ 
plaint signed by its Executive Officer 
Executive Officer filing no authority but 
having ^ power to file such complaint ** 
Affidavit filed in revision Court showing 
that he had an authority to do so ^ 
Omission to file authority held was cui^ 
able under Section 637, Criminal P. 0, 
(*28) AIR 1928 Lah 949 (947) i 29 Gr] M 
Jour 822. 

(9) On the report of a Cantonment Offl^ 
cial, the Cantonment Magistrate wrote i 
“A Is to blamei prosecute A." — The 
Magistrate then proceeded to try A him- 
self without informing him that be was 
entitled to have the case tried by aoothei! 
Magistrate. It was held that the Magls< 
trate should not have tried the case witb^ 
out Informing the accused of his right ta 
trial by another Magistrate, (’20) AIR 
1920 Lah 203 (204): 21 Cri L Jour 394. 

(7) Sub-section (2), as Inserted by the 
amending Act fu 1936, now specifically 
provides that no offence made punishable 
under this Act shall be tried by a Magis- 
trate If such Magistrate Is a member of 
the Board. The following cose decided la 
1028 holding that a cantonment Magistrate 
can try a complaint even though he Is a 
member of the Board Is no longer good 

law. (’28) AIR 1921 Lah 949 f047)i 2t 
L Jour 822, ' * 
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267. Composition of offence.— <1) A “[BoardL or any persom »uth«risei fcy 
Hv liy general or special order in this ^half, may, either before or after the insti- 
tution of the proceedings, compound any offence made punis h able by or under this 
Act other than au offence under Chapter XIV: 

Provided that no offence shall he compoundaWe which is committed by 
failure to comply with a notice, order or requisition issued by or on behalf of 
the *[ Board], unless and until ^e same has been complied with in. so far as 
compliance Is possible. 

(2) Where on offence has been compounded!, the offender, if in custody^ 
shall be discharged no further proceedings, shall be taken against him in 
lespect of the offenco so compounded. 

[a] Substituted by the Cantonments (Amendment), Act,. JG36 (24 1939), 

S. 69, for “Cantonment Authority^ k 

GENERAL PENALTY PROVISIONS 


268. General penalty. — Whoever, in any case in which a penalty is not 
expressly provided by this Act, fails to comply with any notice, order tr requi- 
sitioo issued under any provision thereof, or otherwise contravenes any of the 
provisions of this Act, shall be punishable with fine which may extend te two 
hundred rupees and, in the case of a continuing failure or contravention, with an 
additional ^e which may extend to twenty rupees for every day after the first 
during which he has persisted in the failure or contravention. 


268. Cancellation and suspension of 
licence has been granted under this Act 


licences. — Where any person to whom 
or any agent or servant of such person 


Seelloo 207 — Note 1 

(1) Notwithstandini; the fact that an efa 
fence under the Cantonmenta Act, ejt., dis« 
nbedlence to a notice under Section 135 
that Act, may be triable under the Cri- 
minal P. C., aj a summons case and the 
accused could only be acquitted and not 
discharged the accused can be discharged 
or further proceedings against him can be 
dropped under Section 267 ( 2), if the of- 
ence with which he is charged has been 
properly compounded. (’47) AIR m7 
Sind 12S (128): ILR (1947) Kar 299i 48 
Cri L Jour 300 (DB). ‘ 

(2) Where an offcDce under the Act has 

been properly compounded, the fact that 
the offender is not iu custody and there* 
fore it Is oot necessary to discharge him 
under Section 267 (2) does not preclude 
the Court from dropping further proceed- 
fatgt against the offender under Section 267 
|2). (’47) AIR 1947 Sind 128 (128): ILR 

U847) Kar 299: 48 Cri L Jour 308 iOI], 

Section 268 — Note 1 

(1) When no notice Is Issued to the ao^ 
eused, this section cannot be invoked, 
nt) It CrI L Jour 17 (lS)i 1909 Pun Re 
(Cr) No, I. 

(2) A fine cannot be Inflicied under this 
section for breach of conditions of a 
ucence. where the licence only provides 
for suspenstoQ. or cancellation in case of 
luch ^ach. no) U Cri L Jour 17 (17U 
1909 Pun Re (Cr) No. I. 

'*4 provides no penalty for 
8 coaUnuing failuia nr^contraventtont^jiiiclL 


a penalty Is provided in Section 268. 
(’34) AIR 1934 .?S (31); Cri h 

Jour 866, 

(4) The punishment of whipping is not 
one of the sentences mentioned by the Can- 
tonments Act. (’93) 1893 Rat 682 f6l2L 
(Case under old .Act, 1189.) 

(6) The Imposition of a prospective- daily 
fine under this section Is illegal. 7hp 
proper course i» to institute a further pro* 
secution Jf need be before further fine Ic 

imposed*^ 4 * 11 ) 12 Cri four IftlQ 

(Lah), 

(6) The penal sections of the Aft are ot 

so rigorous a nature that they must be 
construed strictly in favour of aii accuses 
as well as against him. Bill h 

Jour 871 <(372) (Lah). 

(7) Prosecution for Tailure tn <onifl5f 
with resolution — It Is always open to ac* 
cused to show that resolution wap po^ 
legal or that It was' in excess of )iowe^ 
possessed by body passing such reMlvtitPi 
— No Independent proceedings are ?ece^ 
sary for this purpose — Accused jDajinot 
be held guilty unless 'proseculiog' esta* 
blishes that Board was within its powers ipt 
passing Resolution and. calling up«n sc* 
cured to comply with Jt. 1967 CrlJrj235 
(Mys), 

(8) JSee also Notes on Sections 187 and 

210 . 

SecfloQ 269 — Note 1 

(I) A Magistrate in his iudicial capacity 
has no authority to cancel a licence. That 
power is now veale4 Jn the Boan^ i’88) 
16 Cal 462 (466),* ^ 
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^03ni\s a breach of any of fhe conditions thereof, or of any bye-law made under 
this Act for die purpose of regulating the manner or circumstances in, er the coh- 
'iitions subject to, which anything permitted by such licence is to be or may 
he done, the '[Boardl may, without prejudice to any other penalty which may have 
been incuned under this Act. by urder in writing, cancel the hcence or suspend it 
ior such period as it thinks tit: 

Provided that no such order shaU be made until an opportunity has been 
pven to the holder of the licence to show cause why it should not be made. 

M f^utstihjted by »he Cantonments (Amendment) Act, 1936 (24 of 1936), 

b. b9, for Cantonment Authority”, 

270. Recovery of amount payable in respect of damage to cantonment pro- 
perty. — ’-Vhere any person has incurred a penalty by reason of having caused any 
damage to the property of a “[Board], he shall be liable to make good such 
damage, and ths amount payable in respect of the damage shall in case of 
dispute, be determmed by the Magistrate by whom the person incurring such 
penalty is convicted, and. on non-payment of such amount oo demand, the same 
frhall be recovered by distress and sale of the moveable property of such person, 
and the Magistrate shall issue a warrant for its recovery accordingly. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 ofi 1938), 

S. 69, for “Cantonment Authority”, 

LIMITATION 

271. Limitation for prosecuHon. — No Court shall try any person for an 

offence made punishable by or under this Act, after the expiry of six months from 
the date of the commission of the offence, unless complaint in respect of the 
offence has been made to a Magistrate within the six months aforesaid. 

SUITS 

272. Protection of Board, Executive Officer, etc. — No suit ©r prosecution shall 
be entertained in any Court against any “[Board] “[^ ® ®] or against any 
“[Officer Commanding a station] or against any member of a Board, or against any 
officer or servant of a “[Board], for anything in good faith done, or intended to 
be done, under this Act or any rule or bye-law made thereunder. 

[a] Substituted by the Cantonments (Amendment) Act, 1938 (24 of 1938), 

S. 69, for “Cantonment Authority”. 

[b] The words “or authority appointed under sub-section (2) of section 16” were 
repealed by section 64, ibid. 

[c] Substituted by the Cantonments (Amendment) Act, 1025 (7 of 1925)^ S. 11, 

tor “Commanding Officer of a CantonmeDt’\ 


273. Notice® to bo given of suits. — (1) No suit shall be instituted against any 
*[Boarci] or agamst any member of a Board, or against uny officer or servant of a 


Section 271 — Note 1 

(1) Where there is nothing to show that 
anv new buildina was built by the ac- 
cused within limitation and what was 
built had been completed more than sli 
months before the date of compldint, trial 
for an offence under Section 271 is not 
proper. (’»4) AIR 1934 Oudb 20 (31)i 35 
Cri L Jour 000. 

(2) In the case of a continuina offence 
Iho limitation for making a complaint be- 
gins to run from the time when the offence 
was last committed. (’56) ILR (1055) 
Patiala 1 (8). 

Section 272 * Note I 

(S) Section applies only to cosea where 
notice under Section 197 appean to have 


been given according to terms of Act. 
Where it is found that the notice itself 
was bad bcconsc the alleged encroachments 
were not on a public street but were on 
the land belonging to the plaintiff and 
therefore, a notice imdcr Secliop 187 was 
not lustified. Section 272 would have no 
application. (’47) AIR 1947 All 243 (244). 

Section 278 — Note 1 
(1) The object of the provisions of Seo^ 
lion 273 Is to give these public authorities 
on opportunity to settio such claims with* 
out suit and to afford them protectlop 
against suits filed after considerable delay 
with the result that the burden foils upon 
a different set of tax-payers and not upon 
the body of tax-payers as It existed at the 
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•[Board], in respect of any act done, or purporting to have been done, in pursu- 
ance of this Act or of any rule or bye-law made thereunder, until the e.vpiration 
of two months after notice in writing has been left at the oIEce of the [Board], 
and in the case of such member, ofEcer or scA'ant, unless notice in writing has 
also been delivered to him or left at his office or place of abode, and unless such 
notice states explicitly the cause of action, tire nature of the relief sougiit, the 
amount of compensation claimed, and the name and place of abode of the intend- 
ing p laintiff , and unless the plaint contains a statement that such notice has 
been so delivered or left. 

(2) If the ‘[Board], member, officer or servant has, before the suit is insti- 
tuted, tendered sufficient amends to the plaintiff, the plaintiff shaU not recover 
any sum in excess of the amount so tendered, and shall also pay all costs 
incurred by the defendant after such tender. 

(3) No suit, such as is described in sub-section (1), shall, unless it is an 
action for the recovery of immoveable property or for a declaration of title 
thereto, be instituted after the expiry of six months from the date on which 
the cause of action arises. 

(4) Nothing in sub-section (1) shall be deemed to apply to a suit in which th« 
only relief claimed is an iniunction of which the object would be defeated by 

Ij the giving of the notice or the postponment of the institution of the suit or proceed- 
ing. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), 

S. 69, for “Cantonment Authority”, 

[b] This section is similar in contents to S. 80 of the Code of Civil Procedure, 
This latter section is sought to be repealed by a Bill presented to the 
Parliament. 

APPEALS AND REVISION 


274. Appeals hern executive orders.— (1) Any person aggrieved by any order 
^scribed in the second column of Schedule V may appeal to the authority speci- 
fied in that behalf in the third column thereof. 


Section 273 — Note 1 (conid.l 

date of the cause of action . (’47) AIR 

1*47 All 42 (45) (DB). 

(2) Sub-sectioQ (1) of this section does 
not apply to suits on private contracts. A 
suit for the recovery of the price of the 
goods supplied to the Cantonment Board 
U not a iuit within the ambit of this sec- 
tion. Hence, such a suit is governed by 
Article 52, Limitatioo Act, and not by this 
section. (’34) AIR 1934 AH 436 (437): 56 
All 185 • 1909 MPLJ 425: 1969 Jab U 
304. 

(3) The effect of the provisions of sub- 
sections (1) and (3) of Section 273 is that 
a plaintiff is entitled to institute his suit 
within eight months of the dale of the 
accruing of the cause of action after hav- 
ing delivered notice to the Board not less 
than two months prior to ihe institution 
of)P*he suit (’47) AIR 1947 All 42 (44) 

(4) All that sub-section (1) of Sec 273 
contemplates Is that the act must have been 
done in pursuance of the Act or of any 
rule or bye-law made thereunder and this 
section cannot be interpreted to mean 
that the acts done by the Board in cxer- 
else of ite powers under the Act will stand 
on a different footing from those done in 
discbarffe of the duttee imposed oq the 
Board by the Act Sub-sectioa (3). will 


be applicable to all suits which fall within 
the ambit of sub-seclion (1) of the said 
section. AIR 1961 Puuj 460 (403, 464)j 

03 Punj LR 407, 

(5) It is tv lets which Ihe Board has not- 
mercly the authority but also duty to per- 
form, that is acts which are enjoined upon 
the Board that the protection afforded by 
Section 273 extends. .An ‘‘act done by the 
Board in pursuance of this Act” means an 
act enjoined upon the Board by the Act. 
(47) AIR 1947 All 42 (40. 48) (DB). 

(Post of Office Superintendent carrying 
certain fixed pay — Person appointed as 
Office Superintendent but paid less pay 
according to new scale introduced by 
Board but not sanctioned by Eastern Com- 
mand — Suit by person for payment of 
arrears of pay — Section 273 (1) does not 
apply.) 

Section 274 — Note 1 

fl) A self-contained code of appeal Is 
provided by Sections 274 and 278 and it 
Is, therefore, difficult to conceive that the 
chaUenge to the appellate order does not 
apply to the Civil Courts but only to the 
authorities functioning under the Act 

N«97MDB)? 
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° U expiry of the period 

ipecified m that behalf m the fourth column of the said Schedule. 

(3) The period speeded m aforesaid shall be computed in accordance wiffi 

Limtation Act, 1908, with respect to the compa- 
t&tiD^ of penods of lurutafaon thereunder# ^ 

275. Petition of appeal.— (1) Every appeal under section 274 shall be made 
by pebhon m wntmg accompamed by a copy of the order appealed against 

(2) Any such petition may be presented to the authority which made the 

authoriri/ shaU be bound te 

authority, and may attach thereto any report which 
It may desire to make by way of explanatioD. 


(V 


L- 


Aio. ouspensloa ot actiou pending appeal— On the admission of an anneal 
^1 contained in a notice issued under •^*1 

r “ siSTtr.,? s‘t "^r'' f 

1 2S It ‘pp-t SSJEt 


U 



(8-9-1948), 

877. Kevision,— •[ 


•I 




•1(1)1 Where an appeal from an order made by the '[Board] has been dis 

within thirty days from the date thereof, apply, t^gh the 
ing-in-Chief, the Command], to the -[Cent^GcTrl^mentl or to 

Jhe decistl Government] may appoint in this behalf, for a revision d 


SecUoo 274 — Note 1 (cootU.) 

(2) The question whether on the objec- 
Uon of the Government, a person should 
be given or refused sanction is within the 
power of the Board and of the appellate 
authority and cannot be raised in Civil 
Court even though their decision may 
work hardship. (’66) AIR 1965 Nag 81 
(84): ILR (1954) Nag 973 (DDj. 

(3) A liahiUty oat existing under the 
general law viz to obtain the requisite 
ianctlon to erect or to re-erect a building 

been created by Section 181 of the 
ilatutc and a special remedy has also beea 
provided therein (Section 274) for enforce 
(fix It 1 1 is that remedv alone which toe 
aggrieved parly must adopt to seek re- 
dress. (’66) AIR 1966 Nag II (82)t ILR 
(1954) Nag 973 (DB,. 

(4) ConviclioD ly Canlonmenl MagU* 
Ifate of offences punishable under Canton-' 
men! Rules are appealable to the same ei- 
feni a» convictions by other Magistrates 
of the same class. (’07) 1197 Pun Re (Cr) 
No 1. p, 1 (2) (DB). 

(6) A Cantonment Magistrate was ex- 
pressly made subordinate t« the District 
Magistrate by the Cantonments Act, 1889. 
lection 7. (’90) Rat Un. Gr. C. 849 (849). 

(0) The Cantonment Maglafrate of Secun* 
.lomM la hla cbancter^ of a DistricI 


Magistrate is subordinate to the High Court 
Of Bombay in criminal matters relating to 
Christian European British subjects in 
Hyderabad within the contemplation of 

33f 342^;"'^“' ® 

(7) Order levying compensation fee 
under Section 185 — Not appealable — 
Person is not entitled to a reasonable op* 
portunily of being beard in person under 
Section 279. AIR 19G1 Andh Pro 113 (116) 

(DQjg 

SeeUoo 277 — Note 1 

Tl)An order Inflicting a fine under Sew 
Mod 268 is a judicial order and, therefore, 

revision (’10) li Cri L Jour 17 
(18); 1909 Pun Re (Cr) N*. 9, 

(2) If Is no port of the duly of tho 
superior Court to softrch through s volu* 
minous enactment like the CantonmenU 
Act In order to ascertain whether convic- 
tions ftr© iQ&iutoinAblo otherwise thftD under 
the precise section quoted by the Magis- 
trate as hJa authority. Where, therefore, 
• Magistrate convicts under a wrong sec^ 
tion, the accused Is entitled to the benefit 
of Ihe mistake and the Magistrate’s order* 
are liable to be set aside In revision as be* 
Ing Illegal. X’H) 12 Cri L, Joui: 371 (372) 
4LAn)« 
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*1(2)] The provisions of this Chapter with respect to appeals shall apply,, as 
far as may be, to appUcations for revision made under this section. 

[a] The original sub-section (1) was omitted and sub-sections (2) and (3) were 

re-numbered as (1) and (2) by the Cantonments (Amendment) Act, 1929 
(35 of 1926), S. 9. 

[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 o£ 19361* 
S. 69, for “Cantonment Authority", 

[c] Substituted by S. 65, ibid, for “the Cantonment Authority’ . 

[d] Substituted by the Cantonments (Amendment) Act, 1926 (35 of 1926), S. 9* 
fer “Officer Commanding the District’, 

278. Finality of appellate orders. — Save as otherwise provided in Section 227^ 
every order of an appellate authority shall be final 

279. Right of appellant to be heard. — ^No appeal shall be decided under this 
Chapter unless the appellant has been heard, or has had a reasonable opportunity 
of being heard in person or through a legal practitioner, 


CHAPTER XVI 


RULES AND BYE-LAWS 

280. Power to make Rules. — (1) The “[Central Government] may, after pre- 
vious publication, make rules* to carry out the purposes and objects of this Act 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for bH or any of the following matters, namely: 

(a) the manner in which, and the authority to which, application for pei^ 

mission to occupy land belonging to “[the Government] in a canton- 
ment is to be made; 

(b) the authority by which such permission may be granted and th® 

conditions to be annexed to the grant of any such permission: 


Section 278 — Note 1 

(1) A self-contained code of appeal Is 

provided by Sections 274 and 278. (’66) 

^R^1055 Nag 81 (82)s ILR (1954) Nag 978 

(2) The question whether on. the objeo 
tion of the GovemiDent a person should ba 
given or refused sanction is within the 
power of the Board and of the appellate 
authority and cannot be raised in Civil 
Courts even though their decision may 
work hardship. (’65) AIR 1956 Nag 81 
184): ILR (1954) Nag 973 (DBU 

Section 279 '-^Note 1 


under Section 203. (’68) AIR 1958 Ma^ 

513 (514): ILR (1958) Mad 729 (DB). 

(2) As to the power of the Central Goyt* 
emment to extend any rules framed undct 
this Section to any area beyond a canton* 
ment and in the vicinity Ihereof^eee Seoa 
lion 286« 


(8) For cases decided with reference t«' 
me rules framed under this section, see 
(1862-68) Rat Un Cr C 605 (505, 6O0L 
(Erection of building on a public road.) * 
j!®?) *895 Pun Re (Cr) No. 9, p. 34 (35), 
(Disregard of Magistrate’s proclamation 

H vK'i “Is -f # 

Person U not «« .. P* (Breach of rules 


Person b not entitled to a reasonable op- 
portunity of being heard in person under 
S«mon 279, AIR 1961 Audh Pra 113-11181 

Section 280 —vNote X 

(1) Section 280 which empowers the 
Bo^ and the Central Government to 
make bye laws and rules does not confer 
power on ^ Cantonment Board to charge 


«L^tbn.Jicencar3ssu^ 419371* AIR. I960 


extended oublde cantonment limits.) • 
AIR 1961 Punj 460 (464): 63 Punj LR 407 
• AIR 1981 Andh Pra 87 (38, 42, 43), 

(Case under Rules 11 and 12 of Cantonm^ 
fund Servanb Rules .(19371.) 

T4T A auit based on agreement with Can* 
lonment Board b not by Rule 43 (ili) of 
Cantonment Land Administration Rule® 
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*i(bb) the allotment to a ‘[Board] ol a share of the rents and profits ac- 
cruing from property entrusted to its management under the provi- 
sions of section 116A;] 

(c) the appointment, control, supervision, suspension, removal, dismissal 
and punishment of servants of ‘^fBoards]; 

•[(cc) the constitution of a '[Military Lands and Cantonment Service] and 
the appointment, control, supervision, conditions of service, pay and 
allowances, suspension, removal, dismissal and punishment of the 
members thereof;] 

(d) the circumstances in which security shall be demanded from servants 
of ‘'[Boardb] and the amount and nature of such security; 

(t) the graut of leave, absentee or acting allowance to servants of ‘‘[Boards]; 

ii) me creation and management of Provident Funds, and the circumstances 
in which, and the conditions subject to which, contributions thereto 
shall be made from cantonment funds and by servants of ‘‘[Boards]; 

(g) the keeping of accounts by “[Boards] and the manner in which such 

accounts shall be audited and published; 

(h) the defimtion of the persons by whom and the manner in which money 

may be paid out of a cantonment fund; 

B| o o « o o o j 

(i) the preparation of estimates ef income and expenditure by '[Boards] 

and the definition of the persons by whom, and the conditions subject 
to which, such estimates may be sanctioned; 

(j) the regulation of the procedure of Committees of Arbitration; and 

(k) the prescribing of registers, statements and forms to be used and main- 

tained by any authority for tlie purposes of this Act; 

‘[(1) the grant cf leave to the members of the Board; 

(m) the form of notices required to be sent under this Act and tho 
manner of their service.] 

[a] For the Cantonment Account Code, 1924, and the Cantonment Fund Ser- 
vants Rules 1925, made under this section, see General Rules and Orders. 
Vol. V, pp. 47.0, 54S and pp. 591-oll; and for the Cantonment Land Admi- 
nistration Rules, 1937. see Gazette of India, 1937, Ft. I, p. 1841. For Cain- 
tonments Electoral Rules, 1945, republished — see Gaz. Ind. 2-10-1954 
Ft. 11, S. 4, p. 243. 

[b] Inserted toy tho Cantonments (Amendment) Act, 1925 (7 of 1925), S. 12. 

[c] Substituted by the Cantonments (Amendment) Act, 1936 (24 el 1936), S. 69, 
for “Cantonment Authority’'. 

[d] Substituted by S. 69, ibid., for “Cantonment Authorities", 

[e] Inserted by S. 66, ibid. 

[f] Substituted fer “Service of Executive Officers" by the Cantonmenfs (AmenJ- 

mont) Act, 1948 (50 of 1948), S. 2. (8-9-1948). 

Ig] Clause (hh) inserted by the Cantonments (Amendment) Act, 1926 (35 
of 1926). S. 10 was repealed by the Cantonments (Amendment) Act, 1936 
(24 of 1930), S. 60. 

[b] Clauses (1) and (m) were inserted by the Cantonments (Amendment) Act, 
1953 (2 of 1954), S. 23 (2-1-1954). 

261. Supplemental provisions respecting rules. — (1) A rule under section 289 
may bo made either generally for all cantonments or for the whole or any part 
of any one or more cantonments. 

(2) All rules so made shall be published in the ^[Official Gazette] and in such 
other manner, if any. as tho ®lCentral Government] may direct and, on such 
publication, shall have effect as if enacted in this Act 
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282. Power to make bye-laws. — Subject to the provisions of this Act and 
of the rules made thereunder a “[Board] may, in addition to any bye-laws which 
it is empowered to make by any other provision of this Act, make bye-laws to 
provide for all or any of the following matters in the cantonment, namely: — 

(1) The registration of births, deaths and marriages and the taking of a 

census; 

(2) The enforcement of compulsory vaccination; 

(3) the regulation of the collection and recovery of taxes, tolls and fees under 
‘ this Act and the refund of taxes; 

(4) the regulation or prohibition of any description of traffic in the streets; 

(5) the manner in which vehicles standing, driven, led or propelled in iho 

streets between sunset and sunrise shall be lighted; 

(6) the seizure and confiscation of ownerless animals staying within the limits 

©f the cantonment; 

fT) the prevention and extinction of fire; 

($) the construction of scaffolding for building operations to secure the safety 
©f the general public and of persons working thereon; 

(9) the regulation in any manner not specifically provided for in this Act of 
the coDstructioo, alteration, maintenance, preserwition, cIcLining, and 
repairs of drains, ventilation-shafts, pipes, waterclosets, privies, latrines, 
urinals, cesspools and other drainage works. 

110) the regulation or prohibition of the discharge into, or deposit in drams 
©r sewage, polluted water and other offensive or obstructive matter; 

(11) the regulation or prohibition of tlie stabling or herding of animals, or of 
any class of animals, so as to prevent danger to public health; 

(12) The proper disposal of corpses, the regulation and management of burial 
and burning places and other places for the disposal of corpses and the 
fees-chargeable for the use of such places where the same are provided ©r 
maintain^ by Government or at the expense of the cantonment fund; 

(13) the permission, regulation or prohibition of the use or occupation of any 
street or place by itinerant vendors or by any person for the sale of 
articles or the exercise of any calling or the setting up of any booth or 
stall, and the fees chargeable for such use or occupation; 

114) the regulation aad control of encamping grounds, pounds, washing- 
places, serais, hotels, dak-bungalows, lodging-houses, boarding-houses, 
buildings let in tenements, residential clubs; restaurants, eating-houses,* 

cafes, refreshment-rooms and places of public recreation, entertainment 
or resort; 

(15) the regulation of the ventilation, lighting, cleansing, drainage and water 
supply of the buildings used for the manufacture or sale of aerated or 

Section 282 — Note 1 power of the Central Gov- 

!la) Section 282 only Indicates the sub- ernment to extend any bye-laws framed 
BecU on which bye-laws can be framed It ‘his section to any area beyond a 

doe» not require that the bve-Iaws should vicinity thereof, see 

contain a mention of all possible details *u ^ . 

in respect of the situationiw in which thev following cases : (’07) 

aw to ht enforced or the circumslances in Pun LR No. 22, p. 69 f70), fFai’ure 

which they are to apply. Thus, bve-laws I? hackney carriage fee.) • |*87) 1887 
«eneral powers to be utilUed on <Cn) No 48, p 122 ll26, f.7) 

specific occasions by means of resolutions (Owner of bouse failing to appoint 

so2a 'T il Section 282. AIR ®“ “fenl.) • (’87) 188V AM WN 219 (220). 

i»W All 719 (721): I960 All U 672 (DB). (Begislered proslllufe — Failure to go to 

hospital for inspection^ 

Iv»l. 2.1 3 A. M. 10 
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c^er potable wafers and of butter, tailk, sweet-meats and othei articlei 
of food or dnuk for bumao consumcHon; 

(16) the mat/ers rei?ardina which condiboni may be imposea by licenc« 
graatea undei section 210; 

(-?) the control *md supervns’on of places- where daagerotw m *ffoo 9 ivc trade* 
ar^ earned on so a.s to secure cleanlioes? therein or to minimise any 
UMunoos. offensive or danaerous effects arising or likely to arise therfr- 

Lh) ihe veruJstioT of \he erecrion of any enclosure, fence, feut, awning dt 

ether temporary structure A whatsoever material or nature on any land 
•itualed witluu the cantonment; 

t-l) tbe laWog out et streets, and the regulaHon and prohibitien sf fhe ere©- 

tloa of buildings N\i*-bouv adequate provision being made for the layina 
out and location of streets; 

lUc regulabo^ of the use of public paries and gardens ana other public 
places, and the protection of avenues, trees, grass and other appurtenances 
ot streets and vther public places; 

(^i) (be regulation of the grazing of animals; 

(2-) the liibg and regulation of the use of public bathing ini washing placoH 

I j ^ * A and adveirisements, and ot lh» 

position, size, shape or stjle of name-boards, sign-boards and sign-posUj 

(24) Jje fixation of a method »or the safe of articlw whetHer by measura. 
weight, piece or any other method; ^ 

1(26; toe lenderiag accessary ot licences within the cantonment^ 

(fc) fOo persons wortlng as job p?.-leis for the conveyance of eo«ds; 

(b) for animals or vehicles let out on hire; 

(c) for the proprietors or drivers of vehreies. boats or other convevanceiL 

or of animals kept or plying tor hire; *[•] ^ 

W) for^ persons Impeliing ei carrying such vehicles oi other conveyaacwj 

(e) for persons praciKiBg os Mrses. mldwives or dais;] 

f28) the prescribing of toe lee payaole for aov licence requited under Cl (251 

ind -)f the conditions subject to which such licences may be mntoA 
revised, suspentled or withdrawn; m ^ 

m tho regufati.. of fbe chiuges U be made for the service* of such fob 
powers and of the hire of such animals, vebtcles or other conveyances, 
end tor the reniuneratioo of persons Impelling or carrying such vehiclog 
o» conveyances as are referred to In clause (25); 

(21) the regulation or prohibition, for purposes of sanitation or the prevenMog 

of disease or the promotion of pubOc safety or convenience of ony act 

which •ccwioM or ^ likely to occasion • nuisance, and tor the regula- 

lion or prohibition of which ao provision is made elsewhere by or imdej 
tnu Act; 

I2h) he clrcumsU«cei and the maaner In which awnen el building* nr land 
Id the cantooment, wha are tempsrarily absent from, sr are not resident 
In. thf caolontoent, roav be required la appshit as their agents, tor all 
or any of the nurpose* of this Act ot el aov rule «• bye-law made then*- 
ijodet, persoQf reMiiiag within or near the cantonmentr 

(39; fht thre/entiob of the spread of inlecUeus or oonUglous disejueo wlthM 
tho &ontOk»oola 
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(31) segregation in, cr the removraJ and exclc^ioi fpsa, the cadrenmeat, 

•r the destruction, of animals suHering ar reasonably suspected to be 
suffering from any infectious or contagious disease; 

1(32) tbo supervision, regulation, conservation and protectioo from injury, 
contamination nr trespass of sources and means of public witer-supply 
aod of appliances for the distribution of water wbether wuhio or witUojt 
the limits of the caotcoment; 

(33) the manner Ls which connections with water-works n?ay bo constructed 
or maintained, aci the agency which shall or may be eopioyed for 
such construction and maintenance; 

134) the regulation of all matters and things relating to the supply and use 
of water including the collection and recovery of charges therefor and 
the prevent'on of evasion of tlie same; 

(35) the maintenance of schools, and the furtherance of education generally; 

(36) the regulation or prohibition of the cutting or destruction of trees or 
shrubs, or of the making of excavations, or of the removal of soil or 
quarrying, where such regulation or prohibition appears to the ‘[Board] 
to be necessary for the maintenance, of a water-supply, the preserva- 
tion of the soil, the prevention of landslips or of the formation of ravines 
or torrents, or the protection of land against erosion or against the 
deposit thereon of sand, gravel or stones; 

(37) the rendering necessary of licences for the use of premises within thtf 
cantonment as stables or cowhouses or as accommodation for sheep, 
goats or fouls; 

(38) the control of the use In the cantonment of mechanical whistles, syrens 
or trumpets; and 

(39) generally for the regulation of the administration of the cantenment 
under this Act, 

la] Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1930) S. 69 
for “Cantonment Authority”. * * * 

[b] the word “or” was omitted by the Cantonments (Amendment) Act 1943 
(15 of 1942), S. 12. (30-3-1942). 

[c] Added by S. 12, ibid* 


28a Penalty for brwch of bye-laws.— Any bye-law made by a ‘[Boaidl 
under Um Act may provide that a contravention thereof shall be punishable— 

(a) with fine which may extend to one hundred rupees; or 

(b) with fiDe which may extend to one hundred rupees and, in the case 

of a continuint contravention, with an addibonal fine which may ex- 
tend to twmty rupees for every day durinj which such contravention 
continues after conviction for the first such contravention; or 

Ic) vri4 fine which may extend to ten rupees for every day durine which 

the ^travenBon continues after the receipt of a noHce from tho 

IBo^] by fte person contravening the bye-law requiring such per- 
son to discontinue such contravention. 

W C^^ts (Amendment] Act. 1938 (24 of 1936]. S. W 


provisions regarding Wye-laws.— (1) Any power to make 

^ previous publlcaUon and of their not taking effect until thev 
S Govemmentj''and pub"!^ 


Seellon 288 ^ Note 1 

fine te to be Imposed 
9L proof that f aOnre tei penlsted In. Tlie 


coatiDuloK failure must be matter of sepa< 
rale Inquiry and proof, f’98) 22 Bom 
841 (84S)o (Failuro to re-build latrines ac* 
cording to' plan.) 
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^2) The ^ICentrd Government] in confirming a bye-law may make any 
change Ihe/tin which appears to it to be necessary. 

(3) The ^ICentral Government] may, after previous publication of its inten- 
no'll canrel any bye-law which it has confirmed, and thereupon the bye-law shall 
cease to have eHM:t, 

2S5. Kules and bye-laws to be available for inspection and purchase. — (1) A 
cop ’ Gt all rules and bye-laws made under this Act shdl be kept at the office 
of “tBoard.i and shall, during olHce hours, be open free of charge to inspectioa 
b/ an) inhabitant of the cantonment 

(2) Copies of all such rules and bye-laws shall be kept at the office oF the 
“[Board], “[and shall be sold to the public at cost price singly, or in collections 
at the option of the purchaser]. 

[a] Substituted by the Cantonments (Amendment) Act 1939 (24 ol 1930), S. 69, 

for Cantonment Authority". 

[b] Substituted Dy S. 67, ibid for “for sale to the public** 


CHAPTER XVn 
SUPPLEMENTAL PROVISIONS 

280. Extension of certain provisions of the Act and rules places beyond 
canionments. — The "[Central Government] may, by notification in th© "[Official 
Gazette], and subject to any conditions as to compensation or otherwise which 
it thinks fit to impose, extend to any area beyond a cantonment and in the vicinity 
thereof, with or without restriction or modification, any of the provisions of Chap- 
ters \X, X, XI, XII, XIII, XIV and XV or of any rule or bye-laws made under this 
Act for the cantonment which relates to the subject-matter of any of those Chap- 
ters, and every enactment, rule cr bye-law so extended shall thereupon apply to 
tnat area as if the area were included in the cantonment. 

»[28CA. Power to delegate (unctions of Executive Officer. — *>[(!)] The '[Board] 
may empower any of its members or officers to exercise or perform in the absence 
of the Executive Officer from the cantonment all or any of such powers or duties 
of an executive officer under tins Act as the "[Central Government] may by noti- 
fication in the "[Official Gazette], specify in this behalf.] 

*[(2) The Board may, by a resolution passed in this Behalf, delegate to the 
President, Vice-President, Executive Officer or health officer, subject to such condi- 
tions, if any, as may be specified in the resolution, all or any of its functions under 
sub-section (3) of section 82, sub-section (3) or clause (b) of sub-section (5) of 
Section 119, Section 131, sub-section (2) of Section 132, Section 143, Section 181 
section 163, section 164, section 108, section 109, section 189, section 190, seo^ 
tion 191, section 194, section 195. section 198 or section 197.] 

[a] Inserted by the Cantonments (Amendment) Act, 1931 (7 of 1931), Section 8. 

(b] Section 280A was re-numbered as ‘(1)* of that section by the Cantonments 
(Amendment) Act, 1953 (2 of 1954), S. 24 (2-1-1954), 

iCj Substituted by the Cantonments (Amendment) Act, 1936 (24 of 1936), S. 69, 
for "Cantonment Authority". * 

[d] Sub-section (2) was added by Act 2 of 1954, S. 24. (2-1-1954). 

287. RegistTation.— (1) Paragraphs 2 and 3 of section 54 and sections 59, 
MT and 123 of the Transfer of Property Act, 1882, with respect to the 
transfer of property by registered instrument, shall, on and from the commence- 
ment of this Act, extend to every cantonment. 

•1(2) The Registrar or Sub-Registrar of the district or sub-district formed for 
the purposes of the Indian RegisSatioa Act, 1008, in which any cantonment Is 
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•ituated, shall, **[when any document relating to immovable property within the 

cantonment is registered, send information of the registration] forthwith to the 

[Board] nr such otlier authority as the *[CentraJ Goveminent] may prescribe in 
this behalf.] 

[a] Substituted by the Cantonments (Amendment) Act, 1926 (35 of 1926), S. II, 

for the original sub-section. 

[b] Substituted by the Repealing and Amending Act, 1927 (10 of 1927), S. 2 
and Sch. I, for the original words. 

[c] Substituted by the Cantonments (Amendment) Act. 1936 (24 of 1936), S. 69, 

for “Cantonment Authority and Cantonment Authorities", respectively. 

288. Validity of noti^ and other documents. — No notice, order, requisition, 
licence, ^rmission in writing or other such document issued under tLls Act shall 
be mvalid merely by reason of any defect of form. 


of document or entry as evidence.— A copy of any receipt 
arolication, plan, noti^, oi^er or other document or of any entry in a register, in 
^ ^ssession of a ‘[Bojud] shall if duly certified by the legal keeper thereof or 
oAer person author^ed by the •[Board] in this behalf, be admissible in evidence 
existence of the document or entry, and shall be admitted as evidence of 
the matters and transactions therein recorded in every case where and to the 

been admissible to prove such matters. ^ 

(Amendment) Aet, 1936 (24 of 1936). S. 69 

a •IBomdl^shalrin Board—No officer or servant of 

“ *“• ■« (M •> 1«. S. 69. 

paUties and municipal authoriUes respectively ^ ^ 

(Amendment) Act. 1936 (24 ef 1936). S. 69. 

Secllon 287 — Note 1 
(l)The effect of Section 32 of the Can- 
tonments Act of 1889 (correspondinff to 
S^tioD 287 of the present Act) is that a 
Kifl of properly situate in a cantonment 
must be made in the manner provided by 
SMUon 123 of tne T. P. Act. An ori 
wxl by a Muhammadan of such property 

Uh*24™ '(251) 

12) Transaction purporting to create a 
mortRage by -deposit ot title deeds effect- 
ed in a cantonment area Is invalid The 
dclermining factor in such a case is not 

property is situated 
but the formalities required by ihe law 
for a mortgaRe at a place where the title- 

AiD ini? delivered to the creditor. (’33) 

AIR 1933 Lah 972 (974). * 

(3) This section makes Section 59 of the 
*• r. Aci applicable to cantoninenUe 


wftete by deposit of title-deeds 

valid ra/TiR cantonment is in- 

1002 )’. 

Transfer of Pro- 
perty Act has been made applicable to 

oMS'in'* ^^‘^tion; hence lease 

ot land m cantonment from month U 


Secllon 289 — Note I 

(1) Where the General Lands Register 
of a Cantonment Board was found not to 
have been carefully prepared : Held, that 
the Court will not rely en it without cor- 
roborative evidence from other records of 
ATo ®‘’ other testimony, (*35) 

U76 ‘ L Jo" 
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[Bepealsd by the Bepealing Act, 1927 (XU oi 1927).] 


SCHEDULE I 

NOTICE OF demand 

iSee Section 91,1 
To 

residinp &t 

lake Dctioti that the demands from 

the cULi oi due from on account oft 

^bere describe tb? property! oocnpatioiii ciroumstanoe 
cr in respect el which the pum Is payable) leviable under 

let the peried ol commencing on the day ol 

19 t a^d ending au the day ef 19 f 

and that il, within thirty days from the service of this notice, the said sum is net paid to the 
^[Coardjak ^ or sailicient cause for non-payment is not ahevrn to 

the iatielactton ol the Executive OSceit a warrant of distress will be issued for the recovery 
«i the sarue with ooste. 

Dated this day ef 19 « 

(Signed) Executive Offioeri 

Cantonment, 

fal Substituted by the Cantcomenta (Amendment) Act^ 1938 (24 of l936)i B« 69, for *‘Cant 9 ument 
Authority”. 


SCHEDULE n 

FORM OF warrant 
(S ec Section 92.) 

(Here insert the name of the officer charged with the execution of the warrant.^ 

Whereas A. B. of has not paid, and bas not showp aatislactory causa 

loi the noD-pa 3 rment of, the sum of due on account of * 

for the period •! con&mencini ol ihi 

19 , abd ending with tho day of 19 , which sum is 

evlftblt xtn4n 

And whereas thirty days have elapsed since the serrice oi him of notice ef demand for 
Ithi same; 

This Is to eommand you to distrain, suhjott to the prerisioBi of the Oantonmenti Act, 
1924. thr moveable property of the said A U. to tbo amount of the said snm ef Be. I 

and forthwith to certify to me, together with this warrant, all particulars ol tho ueperty soiled 
by you thereunder, ^ 

J9atc« this day of 19 . 

(Signed) Exeoutlvo Ofiioer, 

*(Hora destribo the liability.) Cantenmoni 


SCHEDULE HI 

FORM W INVENTORY OP PROPERTY DISTRAINED AND NOTICE OP SALE 

(See Section 88.) 

To 

naldiDf at 

Take noiloe that I have tUi day seieod tho property speoiiied in tho Inventory anaextd 
hereto, for tb« value ef due for the liability* mentienod la tbe margin fox the period 

eommenoloi with tho day of 19 , and ending with thi day ef. 

19 , together with Be. due for service of notice ef demand, and that, 

antesp within eeveo days from tbe date of the Mrvloo of this notice you pay to tho ‘[Board] 
the bald amount, togethir with tho oooU of reoovery, the said property will bo'sold by fuhJig 
aaetlon. 

Bated (his day of 19 . 

(Slgnatore of ofioer exeouttng tho warrant.) 

INVENTORY, 

(Hire stat# partieuIarG of property aeleed.) 

*(Elero dttioribe the liability.) 

[a] fiabetltutod by tbi Banteomeato (Amoadmeat) Aot 1988 (t4 tl 1998), 0. 69, for *'iaataD« 
laent Autberity”* 
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SCHEDULE IV 

CASES IN WHICH POLICE MAV ARREST WITHOUT WARRANT 

(Soe SsctioB 25f.) 


1 

Section. 

2 

Snbjeot. 



tAKT A. 

118 U)(a) (i) 

• 

Drankeanossj etc.i 

167 . * 

• 

Making or selling of food, eto., or washing of olothoa, hj infected pereon 



PART B. 

118 a) (a) (H) 

118 (l) (a) (Hi) 

% 

Using threatening or abaclTo wards, eto. 

• 

Indecent exposure of person, eto. 

118 (1) (»)(!?) 

• 

begging. 

118(l)(a) (f) 

t 

Erpoaing defermity, eto. 

118 U) (e) (vll) 

• 

Oaming. 

118(1) (a){xi!) 

• 

Destroying nctice, eto. 

118(1) (a) (xUi) 

• 

Breaking dlrection>po3t, eto. 

U«(l)(f) . 

• 

Keeping commen gaming-hoose, eto. 

U8(l)(g) ^ 

a 

Beating drain, etc. 

ll«(l)(k) ^ 

# 

Singing, eto., so as to disturb pablle peace or order. 

119 (6) • 


Letting loose, er setting on, feroeioos dog. 

125 , 4 

• 

Discharging fire-arms, ete., so as to cause danger. 

176(1) * 


Bemalnlng in tr re-entering cantonment after notice of expulsion for fallni* 
to attend hospital or dispensary. 

193 (2) « 


Destroying, ato., name of street or number affixed to building. 

Feeding animal on filth, eto^ 

314 • * 


336 . ♦- 

• 

Loitering or importuning far sexual immorality. 

240 (a) « 

• 

Remaining in, or returning to, a cantonment after natioe f xpulslon 


SCHEDULE V 

^PEALS PROM ORDERS 


(See Saetion 274.) 


I 

3 1 

, 

8 

d 

8cftl«n 

ExaootlvQ Order. 

1 

Appellate Antkarlty, 

Time allowed for appeal. 


_ •[Board’s] notloo to 
'■ mc7e] repair, protect or 
enoloee a bnildlng, wall or 
anything affixed thereta, 
or well, tank, resarvelr, 
poal, dapreaelm or excava- 
ftian. 

•[Officer Commanding-in- 
Chief, the Command] or 
other authority authoris- 
ed in this behalf by the 
^Central Gorenunentj.J 

Thirty days from Berviea 

of DOtiOO, 

IH 

•[Board’s] notloo to BU op 
well, tank, eto., at to 
drain ^ ar remove wata. 

•[Officer Oommanding-in- 
1 Chief, the Command] 
‘*[or other autharity au- 
thorised in this by 

the *[CeDtral Govern- 
mart].] 

» * * at 

^Irty days from servloi 
of notioo. 

* » * « 

IM 

1 

1 

1 

1 

‘•[Baard’s] netlaa requiring 
a building to be rapalred 
or altered sa ae ta tameve 
sanitary defect!.; 

•[Officer Commaodlng-fn- 
Chlef, the Command] 
^[, er other authority 
autkarlsed in this behalf 
by the *[CeQtiai Govern- 
jaeatj.J 

Thirty days from sarvlca 
a( netlee. 

1 

1 

t 
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1 

Section 

2 

Executive Order, 

8 

Appellate Authority. 

4 

Time allowed for appeal. 

176 

Order of «[Oljicer Com- 
manding the staticnl on 
report of Medical Officer, 
directini^ a person to re- 
HDov-* from the canton- 
ment and prohibiting him 
from re-enteiing it with- 
out permission. 

^[Officer Commanding-in- 
Chief; the Command] 
d[, or other authority au- 
thorised in this behalf by 
the e[0entral Govern- 
ment].] 

Thirty days from servioe 
of notice. 

181 

*i Board ’si refusal to sanc- 
ti©u the erection or re-ereo- 
tioQ of a building. 

®[Onicer Commanding-in- 
Chief, the Command! 

or other authority 
authorised in this behalf 
by the «[CentTal Govern- ! 
ment].] 

^[Thirty days from the 
date an which the refu- 
sal shall have been 
eemmunicatod te the 
person, applying for 
sanction.] 

185 

•[Board’s! notice to alter or 
demolish a building. 

cfOHicer Commanding- 

in-Chief, the Command! 

or other authority 
authorised in this behalf 
by the ©[Central Govern- 
ment].] 

Thirty days from servioe 
of notice. 

188 

^[Board’s] notice to pull 
down or otherwise deal 
with a building newly 
ereeted or rebuilt without 
permission over a sower, 
drain, culvert, water- 
course or water-pipe. 

®[Officflr Commanding- 

in-Chief> the Command! 
d[, or other authority 
authorised in this behalf 
by the ©[Central Govern- 
ment].] 

Thirty days from sorvloi 
of notice. 

296 

^[Seard'i] netiee prohibit- 
ing or restricting the use 
of a slaughterhouse, 

®[Offioer Commanding- 

in-ChUf, the Command] 
d[, or other authority 
authorised in this behalf 
by tho ©[Central Govern- 
ment].] 

Twenty-one days from 
service of notice. 

288 

Magistrate’s notice direot- 
ing disorderly person to 
remove from cantonment 
and prohibiting him from 
re-entering it without per- 
mission. 

District Magistrate. 

Thirty days from service 
of notice. 


f#; BabstltTjtea bv tho Cantonmints (Amendment) Art, 1988 (24 of 1986), 8. 69, for “Cantonment 
Authority s . [b] Inserted by the Repealing and Amending Act, 1939 (84 of 1939), 8. 2 and 
8oh. I. Jc] Substituted by tho Cantonments (Amendment) Act, 1926 (85 of 1926), S 2, for 
“Officer Commanding the Dirtrict”. [i] Inserted by S. 69 of Act 24 of 1936. fej Substituted 
by A. 0. for “Govemor-General In Connell”. [fl BJntry relating to 8. 187 was omitted by 
the Cantonments (Amendment) Act, 1940 (81 of 1940), S. 8. [27-U-19401. [g] Snbstituted by 
the Cantonments (Amendment) Act, 1926 (7 of 1926), 8. 18, for “Commanding officer of Can- 
tonment” [hj Substituted by 8. 68, Art 24 of 1936, for “Thirty days from date of refusal”. 

SCHEDULE VI EMootmoBta Bfipoalod. [Bspoaled by tho BepvaliDg Aoi, 
1927 (XII of 1027).] 


[THE UTTAR PRADESH] CANTONMENTS (CONTROL OF RENT AND 

EVICTION) ACT, 1952 
(ACT X OF IM‘2) 

fllM teit of the Act printed here b as on 1-5-1969.1 

CONTENTS 


SECTIONS 

1« Short nib and citeot. 

2. Act ool le apply to eertala accom- 
modalloii* 


8 Deflolltons 
4. Control of rent 
A. Procedure to aolla 


I ( 


der Secllon 
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6t Bar of appeals from decrees or 
orders Id suits under Section 4. 

T. Betermlnatlon of reasonable annual 
rent In certain cases. 

S. Unlavrlul cbar^es not to be claimed 
or received. 

0. Control of letting. 

10. Eviction of persons occapytng accom- 

modation tn contravention of Sec- 
tion 9. 

11. Eviction of tenants occupying accom- 

moduttoD under Section 0. 

12. Proceedings under Section 11 may 

be converted Into suits In certain 
cases. 


13. Special costs for frivolous or '-eia- 

llous applications or objections. 

14. Restrictions on eviction. 

16. Penally. 

16. Attempts, etc. 

17. Offences by companies. 

18. Act to override other laws. 

19. Pending suits for eviction. 

20. Eiecutlon of pending iicrrei f^r 

eviction. 

21. Orders under Act not to c*- 

tiuned in any Court. 

22. ProlccllOD for action Ukea la /ood 

faith. 

23. Power to make rules. 

24. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“Under Article 246 of the ConsliluUon 
read with Entry 3 of the Union Legisla- 
tive List, power to make laws with res- 
pect to rent control in cantonment areas 
n»w belongs exclusively to Farliameiil. 
Before the Constitution came into force, 
this power belonged to the former Pro- 
vincial Legislature and in most Provinces 
the Provincial Rent Control Act was ap- 
plied to cantonment areas and these Acts 
have continued in force in those areas. 
Id Uttar Pradesh, however, due to a mis- 
understanding of the constitutional posi- 
lien, the cantonment areas were un- 
fortunately excluded from the applica- 
tion of the Provincial Act by an amend- 
ment made shortly before the commence- 
ment of the new Constitution, with the 
result that there is no rent control law 
tn force in Uie cantonments in that 
State. 

2. The residents of the cantonments in 
Uttar Pradesh have been representing 
that they are being pul to very grave 
hardship by reason ot the removal of 
I he rent control which was in force from 
1947 tn 1949. As rent control bad not 


been operating in Cantonments in 1 itar 
Pradesh for nearly two years and as the 
absence of such control had resuUcd in 
considerable hardship to tenants, an 
Ordinance, namely the Uttar Pradesh 
Cantonments (Control of Rent and Evic- 
tion) Ordinance, 1952 (No. H of 19.')2) 
was promulgated on the 16lh January 
1952, providing for the restriction of 
rents and protection against eviction, 
generally on the lines of the rent control 
law in force in the State. The Ordinance 
is applicable only to the cantonments in 
Uttar Pradesh, since cantonments in the 
other Part 'A’ Stales and Part 'C' Slates 
(former Provinces) arc covered bv exist- 
ing Slate law, and the problem has so 
far not arisen in the tw'o or three can- 
tonments situated in Part *3’ States. 

3. As the necessi^ for the control of 
rents and eviction in cantonment areas 
of Uttar Pradesh is likely to continue 
for some considerable time, it is essen- 
tial to replace the said Ordinance It of 
1952 by an Act.'* 

— Gaz. of Ind. 1952. Pt il-Sec. 2 , 
page 31. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Repealed In part by Act XXXVI of 1957. 


[THE UTTAR PRADESH] CANTONMENTS (CONTROL OF RENT AND 

EVICTION) ACT, 1952 
(ACT X OF 1952)* 

[27th February. 1952.] 


An Act to provide (or the control of rent of honse accommodation In canteiv 
loetita to Uttar Pradesh and to prevent the eviction of tenants therefrom. 


Be it enacted by Parliament as follow?:—' 

[a] For Statement of Objects and Reasons, see Gaz. of lod., 1952, Pt Il-Sec. 2, 
page 31. 


Short title and extent— (1) This Act may be called THE U1 
CANTONMENTS (CONTROL OF RENT AND EVICTION) A( 

its in tile Stale of Uttar Pradesh. 


(2) It eotoids to all tiie canto: 
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2. Act not to apply to certain accommodation.— Nothing contained in this 
Act shall apply to— 

(a) any premises belonging to the Government; 

(b) any tenancy or other like relationship created by a grant from the Gov- 
ernment in respect of premises taken on lease or requisitioned by the 
Government; or 

(c) ; any house which is, or may hereafter be, appropriated by the Central 

Government on lease under the Cantonments (House Accommodation) 
Act, 1923. 


3i Definitioas. — In this Act, unless the context otherwise requires,—^ 

(a) “accommodation” means house accommodation, residential or non-resi- 
dential, in any cantonment to which this Act applies, and includes— 

(i) . the gardens, grounds or outhouses, i£ any, appurtenant to the build- 

mg or any part thereof; 

(ii) any furniture supplied by the landlord for use in the house or any 

part thereof; 

(iii) any fittings affixed to the building or any part of the building for 
the more benefacial enjoyment thereof; 

(bj “district Magistrate” includes an officer authorised by a district Magis- 
trate to perform any of his functions under this Act; 

(c) ‘landlord” means a person to whom rent is payable by a tenant in res- 
pect of any accommodation, and includes — 

(i) the agent, attorney, heir or assignee of the landlord, and 

(ii) a tenant in relation to a sub-tenant; 

(d) 'lease” includes a sub-lease; 

(e) “municipal assessment” means— < 

(i) in respect of accommodation which was assessed by a canlonmen! 

board on or before the 1st day of April, 1942, the annual rental 
value so assessed and in force on the said date, and 

(ii) in respect of accommodation which was assessed by a cantonment 

board after the said date, the annua l rental value first asses sed 
after the said date; 

(f) “officer commanding the station" means the militaiy officer for the tinm 

being in command of the forces in a cantonment or, if that officer is 
the Officer Commanding the Area or Officer Commanding-io-Chief, the 
Command, the military officer who would be in command of those 
forces in the absence of the Officer Commanding the Area and Officer 
Commanding-in-Chief, the Command, and includes any officer auth- 
orised by the officer commanding the station to exercise tbe powers ol 
an officer commanding the station under this Act; 


Section 2 — Note 1 

(1) The language of S. 2 of the Act is 
wide enough to cover a factory situate in 
a shop. 1057 Ail WR (HC) 862 1067 Ail 

u laa. 

Section 8 — Note 1 ^ 

ft) Factory situated in shop comes 
within dcfinilion of '^accommodallon** as de- 
fined in Section 8 (a). 1057 All U 188. 

(2) The definition of the word ‘ten- 
ant" in Srrtion 3 (h) applies unless the 
context otherwise requires. The context in 
Sertion 20 clcariy requires the contrary. 

19.54 All L Jour 022. 

( 8 ) In a suit for the ejectment of 
the tenant where the tenant attacks the 


validity of the order of permission to sue 
under Section 8 on the ground that It was 
passed by an officer with no authority 
from the District Magistrate, the ini- 
tial burden of proving that a valid order 
granting permission was passed is on the 
plaintiff'landiordi but it Is discharged 
when the plaintiff produces a certified copy 
of an order which purports ou the face 
of it to be made bv an officer with ap 
parent aiilhorlly to pass It. After this If 
is for the defendant to produce some evi- 
dence in support of his allegation that the 
officer had in fact no authority. J963 All 
U 827a 19«3 All WR (UC) 42t. 
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(g) **reasonable annual rent** means — 

(1) in the case of accommodation constructed before the 1st day of Octe* 

ber, 1946, — 

J[i) if it is separately assessed to municipal assessment, its municipal 
assessment plus twenty-Hve per cent, thereon; 

[ii) if it is a part only of the accommodation so assessed, the propor- 

tionate amount of the municipal assessment of such accoDomoda- 
tion plus twenty-hve per cent, thereon; 

(iii) if it is not assessed to municipal assessment — 

W if it was held by a tenant on rent between the 1st day of 
April, 1942 and the 30th day of September, 1946, fifteen 
times the rent for the one month nearest to and alter the 1st 
day of April, 1942; and 

(b) if it was not so held on rent, the amount determined under 
Section 7; and 

(2) In the case of accommodation constructed on or after the 1st day of 

October, 1946, the rent determined in accordance with Section 7; 

(h) “tenant” means the person by whom rent is, or, but for a contract ex- 

press or Implied, would be, payable for any accommodation and in- 
cludes any person holding or occupying the accommodation as a sub- 
tenant. 

4. Centrol of rent— {!) Except as hereafter in this section provided, the rent 

C yable for any accommodation shall be such as may be agreed upon between the 
idlord and the tenant 

(2) Where the rent for any accommodation has not been agreed upon, or 
^ere in the case of tenancies continuing from any date before the 1st day of 

1946, the landlord wishes to enhance the rent agreed upon, he may, 

^ notice in writing, fix the annual rent at, or enhance it to an amount not exceed- 
lagi tho reasonable annual rent : 

Provided that Ae enhanced rent shall not exceed the rent, if any, payable 
•» Irt ^y of October. 1946. by more than fifty per cent, thereof: 

frovided further that nothing in this section shall entitle the landlord to 
e^nce the rent m the case of leases for a fixed term during the continuance of 
tho term unless so permitted by the contract of tenancy, 

(3) II any accommodation is let after the 16th day of January, 1952. without 
the rent bemg agreed upon between the landlord and the tenant, the rent fixed 
^er sub-section (2) shall be payable from the date of commencement of the 
tenancy and where the rent agreed upon is enhanced under the said sub-section. 

the enlaced rent shall be payable from the first day of the month next after tho 
m o n t h la which the notice is given. 

(4) If the landlord claims that the reasonable annual rent of any accommoda- 
^ is inadequate, or if the tenant claims that tho reasonable annual rent is exces- 
or that the agreed rent is higher than tho reasonable annual rent, he mav 
tastoto a ^ for iixatira of rent in the Court •{ the munsiff having tenitori^ 
lu^twn if the imnuM rrat claimed er payable is five hundred rupees or less, 
if It aceeds five hundred rupees, in the Court of the civil Judge ha>^ 
tutorial lunsdiction «, if there is aa such civil ludgo, in the Court of the district 

*k ► atreed rent unless it is satisfied 

the case of a lease for a fixed term made 
before the 1st day of April, 1942, that the term has expired. 

an^g contained in subjections (1), (2) and (3). tho 
sub-section (4) shall, so long as this Act remains 
la be payable by the tenant and from such date as the Court may direct 

-•ccommodatimi- includes any 
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5. Procedure in suits under Section 4. — In determining the amount of annual 
or monthly rent m any suit under sub-section (4), of Section 4, the Court shall take 
into account — 

(a) in the case of accommodation constructed before the 1st day of October, 

1946, the pre-war rent, the reasonable annua) or monthly rent, the 
prevailing rent on the date of the suit for similar accommodation in the 
locality, the cost of maintenance of, and repairs to, such accommoda* 
tiou, and any other material circumstances provided by the plaintiff o? 
the defendant; 

(b) in the case of accommodation constructed on or after the said date, the 
cost of construction and maintenance of, and repairs to, the accom- 
modation, its situation and any other circumstances which the Court 
may consider material. 


6. Bar of appeals from decrees or orders in suits under Section 4. — No ap- 
peal shall lie from any decree or order of the munsiff, the civil Judge or the dis- 
trict Judge, as the case may be, in a suit brought under sub-section (4) of Sec- 
tion 4: 

Provided that the decree or order so passed (except in so far as it relates to 
the amount of rent) snail not operate as res judicata between the parties or their 
representatives in interest in any suit or proceeding under any other law. 


7. OeterminatieD of reasonable annual rent in certain cases. — (1) In the case 
of any accommodation constructed after the 30th day of September, 1946, or 
falling within Item (b) of sub-clause (1) (iii) of Clause (g) of Section 3, tne district 
Magistrate may, on the application of the landlord or the tenant, determine the 
reasonable annual rent thereof. 


(2) In determining the reasonable annual rent under sub-section (1), the dis- 
trict Magistrate shall take into account — 

(a) ill the case of accommodation constructed after the 30th day of Septem- 
ber, 1946, the cost of construction and maintenance of, and repairs to 
the accommodation, its situation and any other matter which in the 
opinion of the district Magistrate is material, and 

(o) in the case of accommodation falling within Item (b)' of sub-clause (IJ 
(iii) of Clause (g) of Section 3, the matters set out in CL (a) of Sec- 
tion 5. 

(3) Subject to the result of any suit filed under sub-section (4) of Section 4, 
the amount fixed by the district Magistrate under this section shall be the reason- 
able annual rent of the accommodation. 


8. Unlawful charges not to be claimed or received.— (1) Subject to the previ- 
sions of this Act, DO person shall be entitled to claim or to receive any rent in 
excess of the rent payable under this Act notwithstanding any agreement to the 
contrary. 

(2) No person shall, in consideration of the grant, continuance or renewal ofl 
any tenancy, claim or receive any premium or other like sum in adition to the 
rent payable under this Act. 

9. Control of letting. — (1) The officer commanding the station may, by 
general ar special order, require a landlord to give intimation that any accommoda- 
tion of which he is the landlord has fallen vacant and to let or not to let such 
accommodation to any person. 


Section • — 

(1) No sooner o tenant leaves the pre- 
mises at the end of the period of his ten- 
ancy, a vacancy occurs and consequently 
the Station Commander has authority to 
make an allotment order in favour of on- 


Note t 

ether person, notwithstanding the fact that 
the premises left was a shop and the land- 
lord hus purchased the business and good- 
will of the outgoing tenant. 1054 All L* 

m. 
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(2) Every tenant occupying accomcnocation shall, within seven days of his 
vacating such accomniodaliun, give intimation thereof io writing to the officer com- 
manding the station. 

(3) The officer commanding the station may, on application being made to him 
by the landlord, require a prospective tenant of any accoaimodation in respect of 
which an order has been made under this section to pay to the landlord an 
advance of reut equal — 

(a) to one month’s rent, where the accommodation is to be let on a monthly 

basis, and 

(b) to one-half of the yearly rent where the accommodahon is to be let on 

a yearly basis. 

(4) In respect of any accommodation constructed after the 1st day of Octo- 
ber, 1946, in respect of which he has to pass an order under sub-section il), the 
officer commanding the station shall allot it to the owner if the owner, not being 
m occupation of any other house owned by him in the cantonment, genuinely re- 
quires such accommodation for his own residence. 

Explanation I. — Any accommodation newly constructed shall bo deemed Io 
bo vacant as soon as it is lit for occupation. 

Explaoatioa II.— For the purposes of this section "letting" iocludes sub-lettiag. 


.• G®' occupying accommodation in contravention of Sec- 

Uon 8.— 1) Where m pursuance of an order of the officer commaudinc the station 
under sub-section (1) of Sectrou 9 the vacancy ot any acconunodat.o® ,.7 requhed 
to bo reported and is not so reported, or where an order requiring any accommoda- 

has been duly passed under that sub-section ana the 
hfs believes, or has reason to believe, that any person 

by be“"^efLT‘’“ to shosv cause, within such time ^ 

may be hxed by him, why he should not be evicted therefrom 

‘ At 

e£'!>£ “St St SS - 

the station may without accommodation, the officer commanding 

without prejudice to any other action which may be taken against 


/II C .■ 10 — Note 1 

(1) Section 10 contemplates two notices: 
one IS given to an occupant to show cause 
wilhm a specified time as to why he .should 
not be evicted. The second notice is Riven 
to the occupant to vacate the premises 

Pil“ n'^i’n Sn^'S r^ru^no^ 

the period ?n 

notice expires, it cannot be armied that 

wUh* 1957”Alri ‘complied 

wim. 19o7 All U 183; 1957 All WR (HC) 

(3) PeliUoner threatened with foreihl. 
eiectment - Availability of remedy by way 

Vo I rZZ "> (<) 

Horn {sM^An"'}'? ‘h® Constitu- 

1967 AU U 183: 1957 All WR (HC) 


(4) Tenant forcibly dispossessed without 
authority of law — It is open to the peti- 
tioners to ask fora writ of mandamus 
directing the opposite party not to disturb 
the possession of the petitioners and to deli- 

Possession to them. 1957 All 

in '%1 • • vacate under Section 

nnpn petitioners, it is not 

shnnM allottees to say that no notice 
^ould have been given as the petitioners 

An WR° (HcTsr*^* 

(6) Where the only notice given to 
occupant was asking him to vacate the 

the notice is 

that he was not likely to vacate the pre- 

/round for taking forcible 
before the expiry of period 
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lilm under this Act er any other law for the time being in force, direct him (• 
vacate the premises within such period as he may specify. 

(3) Upon the making ot an order under sub-section (2), the person against 
whom the order is made and any other person claiming under h^ shall vacate 
Ine accommodation and if the person does not vacate the accommodation within 
tne time allowed or such extended period as the officer commanding the station 
may, on cause shown, allow, the officer commanding the station may evict, or 
cause to be evicted, the person or persons concerned and may use such fore© as 
may be necessary for carrying out the order and also put the person entitled 
under sub-section (1) of Section 9 in occupation of the accommodation. 

(4) No appeal shall lie from any order passed by the officer commanding the 
station under this section, but the Central Government or any person authorised 
by it in lliis behalf may revise the said order if it is satisfied that the officer com- 
manding the station has acted illegally or with material irregularity or has wrongly 
refused to act, and may make such order in relation thereto as it think s fit. 

11. Eviction of tenants occupv-ing accommodation under Section 9. — (1) 
Where any tenant wh® is in occupation of any accommodation in piusuance of an 
order made under sub-section (1) of Seebon 9 is in arrears of rent for more than 
three months, the landlord may make an applicabon to the munsifi having teni- 
torial jurisdicboD for an order of eviction of the tenant from the accommodation. 

(2) Every applicabon under sub-section (1} shall contain the following parti- 
culars, namely 

(a) the name of the landlord and, where there are mere landlords one, 

the names ef all the landlords; 

(b) a suffident descripbon of the accommodation from which tho tenant if 

to be evicted or a copy of the order of allotment; 

(c) tne arrears claimed and the rate at which they are claimed; 

(d) where the rent has already been determined in a suit under sub-seo- 
bon (4) of Section 4, the fact that it has been so determined; 

and ffiall be verified in the manner prescribed for the verificabon of plaints in 
tho Code oi Civil Procedure, 1908. 

lo) On the making of an applicabon under sub-seebon (1), the munsiff shall, 
wiihout unnecessary delay, cause a nobce to be served on the tenant in the 
manbei prescribed by rules under this Act requiring him to pay the amount ef 
arrears within fifteen days of the service thereof or to show cause within the said 
period why an order evicting him irom the accommodabon be not passed agaiast 

km 

(4] H within the time allowed in the nobce under sub-section (3) the tenant 
pays into Court the amount menboned therein, the munsiff ahaJi dismiss the ap- 
piicabon and direct the amount to be deposit^ to be paid to the landlord in 
sabsfacbon of the arrears and shall make such order as to costs as may appear to 
him to be fust and proper. 

(6) Where the tenant has been duly served with a nobce under sub-seebon (3] 
^ut fails to deposit the amount menboned within the bme aUowed therein and 
dees not file any objeebon thereto, the munsiff shall, notwithstanding anything to 
the contrary contained in the Transfer of Property Act, 1882, make an order 
direebog that the tenant be evicted from the accommodabon and that he .shall pay 
die costs ef the applicabon. 

(0) As soon as may be after an order has been passed under sub-seebon (5] 
Iho munsiff shall forwa^ a copy of the same to the district Magistrate and there* 
upon the district Magistrate shall cause the tenant to be evicted from the accom- 
medabon, using or causing to be used such force as may be necessary for tho 
purpose, and nothing contained in the Code el Civil Procedure^ 1908, shall apply 
to any sach proceediDgs t 
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Provided that if the tenant at any time before his eviction deposits the amount 
due in the treasury or pays the landlord or the officer charged with the execution 
of the order for the delivery of jwssession the amount of arrears together with all 
the costs of the proceedings, the tenant shall not be evicted from the accommoda- 
tion and the district Magistrate shall report the proceedings to the munsiil who 
shall make an order quashing the proceedings : 

Provided further that the district Magistrate may, for sufficient reasons, allow 
such time as he may think fit to the tenant to pay the amount for which an order 
oi eviction has been passed against him. 

(7) Any order made under sub-section (5) or anything done or any action 
taken under sub-section (6) shall not be deemed in any way to affect the question 
of title to the property to which it relates. 


12. Proceedings under Section 11 may be converted into suits in certain 
cases. — (1) Where a tenant appears in reply to a notice under sub-section (3) of 
Section 11 and files an objection, other than an objection as to the costs of the 
proceedings merely, the munsilf shall inform the apphcant that h© may, subject 
to the payment within such time as may be specified of the court-fee m respect 
thereof, have the application treated as a plaint in a suit for the recovery of 
arrears of rent alone : 

Provided that the tenant shall not be permitted to file any objection unless 
be deposits in Court the amount mentioned in the notice. 

(2) If the applicant pays the necessary court-fee within the time allowed, 
the application shall be treated as a plaint and the proceedings as a suit and dis- 
posed of accordingly, but if no court-fee is so deposited the proceeding shall be 
quashed, without prejudice to the right of the applicant to file, subject to any 
other law for the time being in force, a separate suit for ejectment and recoveiy 
of arrears. 


13. Special costs for frivolous or vexatious applications or objections.— Whei^ 
ever the munsiff finds that an application by the landlord under Sec. 11 or any 
objection filed by the tenant under Section 12 is frivolous or vexatious he shall 
aw^ by way of special costs, to the tenant or the landlord, as the case may bo. 
such sum not exceeding the amount of the claim as he may tKiny fit. 


14. Restrictions on eviction,— No suit shall, without the permission of tiio 
district Magistrate, bo filed in any civil Court against a tenant for his eviction from 
any accommodation except on one or more of the following grounds, namely 

{al that the tenant has wilfully failed to make payment to the landlord o| 
any arrears of rent within one month of tho service upon him of A. 
notice of demand from the landlord; 

iW that tho tenant has wilfully caused or permitted to bo caused substantial 
damage to the accommodation; 

IcJ tiiat the tenant has, without the permission of tho landlord, made of 

penmtt^ to bo made any such construction as in the opinion of tho 

Court has materially altered tho accommodation or is likely substan^ 
tially to oiminigh j[ts valuo; 


the tenant has created a nuisance or has done 
inconsistent with tho purpose for which ho was 
tenancy of tho accommodation or which is likely to 
substantially the landlord s interest therein; 

that the^ tenant has sub-let tho wholo or any portion 
tioa without the permission of the landlord; 


(1) When 
parties whli 


SeetloB H — Note 1 


formally adjudicated 

under ^ectlea.i 4 Ihe cider .:aa .passed, waa 


nothing but a qxjaai-judidal order which 
could not have been reviewed or modified 
without aa express provision hi the Jictlw 
4hat.etrect«. a06«!KAU il^cac-103. 
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(f) tnat the tenant has renounced his character as such or has denied the 
title of the landlord and the latter has not waived his right or condon- 
ed the conduct of the tenant. 

Explanation. — For the purposes of Clause (e), a person lodging another per- 
son in any accommodation which is a hotel or a lodging house not be deem- 
ed to have sub-let such accommodation. 

Note. As regards a suit for eviction pending on the date of the commencement 
of the Act, no decree for eviction shall be passed except on one or more of 
the grounds mentioned in this section. See S.19. 

S\milarly, a decree for eviction of a tenant passed before the commence- 
ment of die Act, in so far as it relates to the eviction of such tenant, shall 
not be executed unless the decree is based on one or more of the grounds 
specified in this section, provided that if the decree is based on the ground 
mentioned in clause (a), the decree shall not be executed if the tenant pays 
the arrears of rent together with the costs of the suit See S. 29. 

15. Penalty. — Any person who contravenes any of the provisions of this 
Act or any order made in pursuance thereof shall be punishable, on conviction, 
with simple imprisonment for a term which may extend to six months or with fine, 
which may extend to one thousand rupees, or with both, 

16. Attempts, etc. — Any person who attempts to contravene or abets a con- 
travention of any order made under this Act shall be deemed t© have contravened 
tnat order. 

17. OSences by companies. — (!) If the person contravening any order made 
under this Act is a company, every person who, at the time the offence was 
committed, was in charge of, and was responsible to, the company for the conduct 
of the business of the company as well as the company shall be deemed to be 
guilty of tne contraventien and shall be liable to be proceeded against and punish- 
ed accordingly : 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment provided in this Act if he proves that the offence 
was committed without his knowledge or that he exercised all due diligence to 
prevent the commission of such ofience. 

(2) Notwithstanding anythmg contained in sub-section (1), where an offence 
tmder this Act has been committed by a company and it is proved that the offence 
was committed with the consent or connivance of, or is attributable to any neglect 
on tne part of, any director or manager, secretary or other oflScer of the company, 
such director, manager, secretary or other officer s hall also be deemed to be guilty 
of that offence and shall bo liable to be proceeded against and punished accord- 
ingly. 

Explanation, — ^For the purposes of this section- 

fa) “company'' means any body corporate, and includes a firm or other 
association of individuals, and 

(b) "director” in relation to a firm means a partner in the firm. 

18. Act to override other laws. — The provisions of this Act and of any 
Orders or rules made thereunder shall have effect notwithstanding anything incon- 
sistent therewith contained in any other law for Ao time being in force or in any 
instniment having effect by virtue of any such law. 

19. Pending suits for eviction. — In all suits for eviction of a tenant from any 
occommodation pending on the date of commencement of this Act, no decree for 
eviction shall be passed except on one or more of the grounds mentioned in Seo- 

tioa 14. 
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20, Execution of pending decrees for eviction.— Adv decree Fwr the evichoa 
Of ft tenant from any accommodation passed before the commeoeeiueDi’ of this Act, 
in so far as it relates to the eviction of such tenant, shall not be capable of exeeii- 
tiOD unless the decree is based on one or more of the grounds specified in Sec- 
tion 14: 

Provided that where the decree is based on the ground specified in C . (a) 
of Section 14, the decree shall not be capable of execution if the tenant pays to 
the landlord or deposits in Court the arrears of rent duo from him together with 
aU the costs of the proceedings and also agrees to pay to the landlord the reason- 
able annual rent or the rent payable by him before the passing of the decree, 
whichever is lower. 


^1* Orders under Act not to be questioned in ony Court. — Save as other- 
w^o provided in this Act. no order made thereunder by the Government or the 

district Magistrate or the officer commanding the station shall be called in ques* 
tUa in any Court, 


, Protection for actios taken In good faith. — (1) No suit, prosecution or 
faitk^ proceeding shall lie against any person for anytliiug which is in good 
done or intended to be done in pursuance of any order made under this Act, 

(2) No suit or other legal proceeding shall lie against the Government for any 

!» likely to be caused by anything which is in good faith done or 

utended to be done in pursuance of any order made under this Act. 

®®ke rules. — (1) The Central Government may, by notiHcatioB 
uie Oliiaal Gazette, make rules* to give eflcct to the purposes of tliis Act. 

Bowi^^ without prejudice to tJie generality of the foregoing 

*■» such rules may provide for all or Jiny of the following matters, namely : — 

W the manner in which any notice under this Act may be served; 

(W the procedure to be followed by district Magistrates in the disposal of 

ABy proceedings under this Act; 

(c) the manner in which and the conditions subject to wliich officers com- 
manding the station may exercise their powers under this Act 

W See Uttar Pradesh Cantonments (Control of Rent and Eviction) Rules, 1954. 
Gaz. of Ind., 1954, Pt. 11, Sec. 4, page 90. 


24. Repeal of Ordinance II of 1959, — [Repealed by the 
Amending Act, 1952 (XXXVl ef 1957), S, 2 and Sch. L] 


Repealing and 


CANTONMENTS (EXTENSION OF RENT CONTROL LA\ 

(ACT 46 OF 1957) 

[The text of the Act printed here is as on 1-5-1969.1 
STATEMENT OF OBJECTS AND REASONS 


read ronslllullaB 

nawi^r bist, 

com^ni*? respect i« rent 

mMm i *i" cantonment areas now belongs 

Con^iW ^“■‘liament. Before the 

BelonKed to the Legislatures of the for- 
mer Provinces and Slates. 


ti\ r 29 — Note 1 

n.« L- *?***!.®^ before 

afli'r”?.**^ — Execution of decree 

mlrU «®®mencemenl of Act — Can be 

® accordance with terms of 
tlon 20 and not accordina to its own 

[Vot. il 3 A. M. U 


2. Accordinaly in Mhow cantonment, 
rents of premises, their letlina and evic- 
tion of tenants therefrom were controlled 
bv the Madhya Bharat Accommodation 
Control Act which had been passed on 
the nth January 1950, and applied to 
Mhow as from the dih February. 1950. 
The Act was due to expire ou the 30lh 
June 195.^. but by Slate Ac t VI of 1953 

term. 1954 All U 622 (DBt. ^ 

(2) Tenanl’ means person who was 
tenant before suit but whose right to con- 
tinue as such has ceased and suit for 
eviction against him has been decreed on 
that ((round. 1964 All U 622 fDD) 
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its duration was extended ue to the 3#th 
June lft55. The Act was however replaced 
before that date bv an Ordinance which 
in its turn lus been replaced b\ the 
present Madhva Rharat Accommodation 
Control Act of 1^55. In view of the re- 
distribution of the legislative powers in 
the Constitution the Slate Legislature 
cannot exercise legislative powers after 
the commencement of the Constitution, 
over a siibiecl which is included in the 
Union List. Hence, the Amendment Act 
of ID.').') or the Ordinance promulgated in 
was not, nor the present Act is, 
nvpiicahle to the Mhow Cantonment. A 
large number of eviction cases has been 
niod bv the landlords bv taking advan- 
tage of the non-existence of anv rent 
>«ulrol Uw in the cantonment area. 


3. To protect the tenants from impro. 
per evictions. Central legislation is, there* 
fore, necessary to provide for the applU 
cation of the State Act of 1955 to Mhow 
with necessary modiheations. 

4. As a situation similar to that In 
Mhow Cantonment, may arise in other 
cantonments also, it is proposed to con- 
fer powers on the Central Government 
to extend the relevant rent control laws 
of anv State to the cantonments situated 
in that State by notiUcation In the 
Gazette of India. 

5. The BiH is designed to achieve the 
objects mentioned above." 

— Gaz. Ind Extra., 1*57. Pt. II-S. 2, 
page 131. 


THE] CANTONMENTS (EXTENSION OF RENT CONTROL 

LAWS) ACT, 1957 
(ACT 46 OF 19571* 

[Htb December. 1957.] 

An Act te provide lor the extension to cantonmenU of laws relating to the 
contisi of rent and regulation of house acconunodation. 


Bo it enacted Wy Parliamest is the Eighth Year of the Republic of India M 
feiiews : 


[a] For Statement of •bjecU Reosoni. tee Gaz. of lad.. Extra. 1957. Pt. II- 
S. 2, page 231. 

This Act lias been extended to the Union Territory of Pondicherry by Regula- 
tion 7 of 1963 (w.e.f. l-lt-1963]. 

1. Short title. — This Act may be called THE CANTONMENTS (EXTEN- 
SION JF RENT CONTROL LAWS) ACT. 1957. 


%. Definitions.— In this Act, “cantonment” means any place declared to be 
a cantonment under S. 3 of the Cantonments Act, 1924. 

3. Power to extend to cantonments laws relating to control of rents and 
regulation of bouse accommodation. — The Central Government may, by notification 
in tho Official Gazette, extend to any cantonment with such restrictions and modi- 
iications as it thinks Bt, any enactment relating to the control of rent and regula- 


Sectioo S — Note 1 

(1| What Section 3 empowerea the 
Central Government to do is to extend to 
anv cantonment with restrictions and modi- 
fication any enactment relating to control 
of rent and regulation of hotrse accommo- 
dation Ihul miglil be in force on the date 
of nolificalioQ in Ihe State in which the 
cantonment was situated. In doing that the 
Central Government would merely be 
adopling the Slate Act with modifications 
and applying it to a cantonment Board 
urea In exercise of delegated legislative 
functieni. in no case such a modified Act 
could be coii.sldered to be a central enact- 
ment far Ihe purposea of Interpretation 
except with reference to the special modi- 
fications provided for. AIR 196* Madh 
Prp 171 (174): 1*95 Jab LJ 78*. 

(2) Extension of M. P. Accomodation 


Control Act (1961) during pendency of 
suit — For eviction except Section 51 
thereof. Held, that although Act is not 
retrospective and does not apply (• suits 
pending on date of notification, validly in- 
stituted suit for eviction filed before ex- 
tension of Aci could be continued in view 
of fad of its being a vested right of 
plaintiff. AIR 1967 Madh Pra 295 (297, 
298); 1997 Jab LJ 581 (DB). (Second 

Appeal No. 131 of 1*61, p/. 21.*.19G9 

(M. P.) — Overruled.) 

iBul See AIR 1*9* Madh Pra 171 (179, 

177): 1*96 Jab LJ 719. (The action af 

Central GavernmenI in deleting Sec. 62 
af M.P. Accommodatian Cnntrol Act (41 af 
1*81) while adopting that Act for Can- 
tonment Board area, would have the 
effect of the 1*91 Act becoming apphcabls 
to pending cases.) 1 
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tian of house accommedatlea wlucb is ia farce aa the date af the aahlcatiaa la 
the State io which the cantanmeat is situated : 

Provided that aatbmg caataioed m aay eaactaeat ta exteaded skall appiv 

(a) any premises withia the cantoDment beloagiag to the Caveramaat; 

Ih) any tenancy ar other like relationship created by a grant fra® the Cav- 
emment in respect af premises within the cantoament taken an leasa 
ar requisitioned liy the Government; ar 

(cj any house within the cantonment which is, ar may be, apprapriated by 
the Central Gavcrnment oa lease under the Cantonments (Hause Ac- 
commodation) Act, 1923. 

4. Extension af the Madhya Bharat Accommodation Central Act, 1955 to 
the Cantonment of Mhow. — The Madliya Bliarat Accommodation Control Act, 
1955, as in force in that part of the State of Madhya Pradesh which immediately 
before the 1st day of November, 1950, formed the State of Madhya Bharat is 
hereby extended to, and broiij^d into farca in, tha Cantonment of Mhow with the 
fallowing modifications, namely: — 

In the said Act, — 

(a) for the words “canioiencement af this Act*' wherever they occur, the 

words “exteDsiOD of this Act to the cantonment" shall be substit’utea. 

(b) in Section 1. fur sub-sections (2), (3) and (4), the following sub-sections 

shall be substituted, namely . — 


“(2) It extends tc the Cantonment of Mhow. 

f3) It shall remain in force up to the 31st day of December, 1957; but 
the Central Government may, by notification in tha Official 
Gazette, direct from time to time that it shall remain in force for 
such lurther period as may be specified in the notification so, 
however, tliat the total period for which it may remain in force 
shall not exceed two years from the 31st day of December, 1957. ; 

(c) in Section 2, jn Cl (b) of sub-section (1), for the words “a Municipality', 
the words the Cantonment Board" shall be subsUtuted; 

fd) in Si^tion 3 i. CL (e). for the ward "Municipal", the words “Canta^. 
ment Board shall be substituted; 

(e) in Section 4, — 

(i) in Clause (g), far the words "city ar tawm cancemed" tha word 

cantonment shall be substituted; 

(ii) in Clause (h), far the words "city or town for that purpeso and if 

he was m occupation, has for sufficient reasons vacated it after 
the Act has been extended to that city or town”, the words “can- 
tonment for that purpose or if he was in occupation, has for suffi- 

n* reasons vacated it after the extension of this Act thereto** 
shall be substituted; 

(f) in Section 6, — 

(i) in sub-sec-tion (1), the words and brackets "situated in the city af 

Lashkar (including Gwalior and Marar). Indore, Ujjain ar Ratlam^ 
snail he omitted; 

(ii) sub-sechan (2) shall be omitted; 

W im Section 19, sub-section (4) shall be emitted; 
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(j) Id Section 21, the words **ot deemed to have been passed’" shall be 

omiHed; 

(k) io Section 22. the words **or deemed to have been made” shall be 
omitted; 

j(5) Section 23. Section 27 and the Schedule shall bo omitted; 

(m) in Sections 24 and 25. the words ”or deemed to have been made'* shall 
be omitted* 
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(ACT VI OF 1923) 

[The text of the Act printed here is as on 1-5-1969.1 
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STATEMENTS OF OBJECTS AND REASONS 


•THe cemmlllee which was sppolDled 
the winter of 19'i0 21 lo enquire Into 
d make feromiuciidations In regard to 
r adiinnlvlrallon of canloninenis re- 
mnirndrd Inter aha that Ibe Canton* 
‘nia flloiise Accommodation) Acl 

fto as lo remove cer* 
have been broiiglil to 

_..a il*m 


Mild bf revived, 
defecls whii h 


JfIfl'IS will' II \.a 

and tn carry out mow lutly lha 


IntentioB of Ihe Act. oaroelv. the better 
provision of house-accommodation far 
milllarv ofTcers la cunlonmenis. These 
recommendations have now been exa- 
mined bv Ihc Goverumenl of India 
whose conclusions are embodied in the 
drafi Bill. 

2. A number of the amendments are 
designed merely to bring the Act up-to> 
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date by specifvioK, in place of the 
authorities by whom the Act is at pre- 
sent administered, other authorities re- 
centiy constituted, e. r. District Comman- 
ders in lieu of Divisional Cotnmauders. 

3. The principal changes of substance 
which the Bill seeks to introduce are, 
firstly, lo substitute for llie procedure 
under which houses are liable to be ap- 
propriated for use, on a monthly ten- 
ancy, by military officers holding direct 
from the house owner, a procedure 
under which Government will lake such 
houses as may be required on a repair- 
ing lease for a term of at least Qve 
years and will allot the houses so leased 
to officers requiring accommodation. 
Under this procedure, officers will be- 
come the tenants of Government who 
alone will deal wilh Ihe house-owners. 
Secondly, It is proposed to repeal those 


sections of the existing Act which pro- 
vide for interference in llic settlement 
of disputes between house-owners and 
individual tenants. If the Bill becomes 
law, individual officers will, as already 
explained, cease lo be the direct tenants 
of house owners. Where tlie military 
officer prelcrs to lake a house by private 
agreement with a house-owner, and not 
from Government, It is considered (hat 
there is no justification lor interference 
belween Ihe two parties in cases ol dis- 
putes. which will in future be settled as 
they would outside a cantonment, either 
by agreement between the parlies or by 
recourse lo the law Courts. Thirdly, the 
Bill alters the constitution of Coirmittees 
of .Arbitration and provides for an ap- 
peal lo the Court against the decisions 
of such committees," 

• • • * 
—Gazette of India, 1922, Pt. V, p. 233. 
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3. Uttar Pradesh Cantonments (Control of Rent and ’ Eviction) Act 
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[THEl CANTONMENTS (HOUSE-ACCOMMODATION) ACT 1923 

(ACT 6 OF 1923)* 

An .... ...i, . . . 1P23.] 

An Act further to amend and lo consolidate the law relating to the provision of 

house accommodation for military officers in cantonments.*^ 
to ■'* aod to consolidate the law relating 

is WebTerc^d as fX“ “ cantonments; if 

W For Report of Joint Committee, see Gazette of India, 1923 Pt V p 5 
“ Mei s'^^s 'Sf Art. I949T59Tr979\ t sTliso? td to^ tt 

a MTi io-bSr “ ““ “ ro«lichii,‘b, rS 

CHAPTER I 

PRELIMINARY 

(2) It extends to ’[the whole of India •[" •] ] *[• • •] •[• 

•‘‘^-ise than in pu^cT “ t^oTn t 8^37 
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Provided that any BoKfication made under Section 3 af the ''Cantonments 
(House-Accommodation) Act, 1902, which is in fore© at the commencement of 
this Act, shall be deemed ta be a notification made under Section 3 of this Act. 

W The words 'except Part B States” were omitted by the Cantonment Laws 
(Extension and Amendment) Act, 1950 (53 of 1950), S. 2 (lS-8-1950). If 
immediately belore the 19th day of June 1950, there was in force in any 
af the Part B States any law corresponding to the Cantonments (House- 
Accommodation) Act, 1923, such carresponding law is repealed by S. 10 
of :he said Act. 

[b] ihe brackets and words “iaclusiva af British Baluchistan” were araitted by 
A 3 A O., 1948. 

[c] The words “except Aden” were amitted by A.O., 1937. 

[rij Repealed by this Act, see S. 39 and Schedule. 

2. Definitions. — (1) !■ this Act, xudess there is aaythmg repugnant in tka 
subject or context, — 

(a) ‘Brigade area” means ane af tke Brigade areas, whether occupied by a 
brigade or not, into which India is for military purposes for the time 
being divided, and includes any area which the ’[Central Government] 
may, by notification in the ’[Official Gazette], declare to be a Brigade 
area lai all or any of the purpases of this Act; 

’[(b) ‘Cantonment Board” means a Cantonment Board canstituted undar 
the Cantonments Act, 1924;! 

[a] This clause originally lettered (bb) was inserted by the Cantonments (Houso- 
Accommodation Amendment) Act, 1925 (10 of 1925), S. 2. It was ra- 
lettered (b), and the original clause (b) was repealed by ibid, 1930 (9 of 
1930), S. 2. 

(c) ‘Command’ means one of the Commands into which India is for mili- 
tary purposes far the time being divided, and includes any area which 
the Central Gavernment may, by notification in tho Official Gazette, 
declare ta be a Command far all or any of the purposes of this Act; 

officer Commanding the station”] means the officer for the time 
being in command af the farces in a cantonment ’[or, if that officer 
is the Officer Commanding the District, the military officer who would 
bo in command of those farces in the absence af the Officer Command- 
ing the District). 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act; 
1925 (10 af 1925), S. 6, for “Commanding Officer af the Cantonment”. 

Lb] Inserted, see ibid, 1930 (9 af 1930), S. 2. 

(e) ‘District” means one af the Districts into which India is far military 

purposes for the time being divided; it includes a Brigade area which 
does not form part af any such District and any area which the Cen- 
tral Gavernment may, by notification in the Official Gazette, declaro 
ta be a District far ail or any af the purposes af this Act; 

(f) “bouse” means a house suitable for occupation by a military officer or 

a mifitary me«, and includes the land and buildings appurtenant to a 
bouse; 

(e) “military officer” means a commissioned or warrant officer of ’[the 
Indian] military or air forces an military or air force duty in a canton- 
meat, ’[• • • •], ’(an officer af the Cantonments Department] and any 
person In Army departmental employment whom the Officer Com- 
manding the District may at any time, by an order in writing, place 
an the same footing as a military officer for the purposes of this Act; 

[a] Substituted for “His Mafesty's" by A.L.O., 1950. 

IbJ Tho words “and includes a chaplain an duty with troops in a CantonmenT 
were omitted by AJL«.0.» 1950. 


pThe] Cantonments (House-Accommo^Hon) Act, ItSS [$ S — S 4 N 1] Ilf 


[c] Substituted by the CantonmenU (Hoiise-AccommodaMoa AMeaaBcest) Act, 
1925 (10 of 1925), S. 2. for “a Canlonmenl Magistrate". 

(h) “owner” includes the person who is receiving, or is eatitled to receive, 
the rent ot a house, whether on his own account or ea behalf of him* 
self and others or as an agent or trustee, or who would so receive the 
rent, or be entitled t# receive it, if the house were let to a tenant, 
and 

j[i) a house is said to be in a state of reasonable repair when — 

(i) all floors, walls, pillars and arches are sound anel all roofs sound 

and watertight, 

(ii) ail doors and windows are intact, properly painted or oiled, and 

provided with proper locks or bolts or other secure fastenings, 

^ aad 

(iii) all rooms, out-houses and other appurtenant buildings are properly 
colour-washed or white-washed. 

(2) If any question arises whether any land or building is appurtenant to a 
house, it shall bo decided by the “lOflicer Commanding the station] whose deci- 
sion thereon shall, subject to revision by the ^[Collector], be final. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act 

1925 (10 of 1925), S. 6, for "Commanding Ollicer of the Cantonment’. 

Lb] Substituted, see ibid, 1930 (9 of 1930). S. 2, for "District Magistrate ” 

■1(3) In the application of this Act to "[the territories which, immediately be- 
fore the 1st November 1956, were comprised in any Part B State], any reference 
to an enactment not in force in “[those territories] shall be construed as a reference 
to tlie corresponding law in force in “Ithose territories].] 

la) Added by the Cantonment Laws (Extension and Amendment) AcL 1950 /53 
of 1950), S. 3 (18-8-1950). ^ 

[b] Substituted lor 'any Part B State" by 3 A.L.O., 195S. 

Ic] Substituted for "tkat Stato”, ibid. 


CHAFTER n 
APPLICATION OF ACT 

cantonments in which Act to be operahVe.— 11) Tb« 
[Central Govenament] “[• * *] may, by noUfication in tbe •lOfficial cLetre) 
declare this Act 4. be .perative im any caDte.me.t « part .1 a caatenmeJi 
t J, other thaa a caatonmeat iituate withia the liaiits at a pr.sidency-toiva 

(2) Belore issuin, a ooUHcatiaa under suh-secli.n (1) ia respect af aav caa- 
tenmeat or port af a caatonment, the •[Central CavernMeatj shall cause uL in 
quiiy to be made with a view to determining whether it is espedieat ta issue such 

•' - C.u.al- 

lb] The words "situate ia the Pravince" were repealed hv A • 

[c] Substituted, ibid, far "Local Gavemment". ^ 1937. 

*14. Saving af written instrumenU.— Nothing i. this Act shall af ect the .re 
Jtooas of imy wntten ‘[contract with the Gavemment! unless all the pXs 7. 
that contract consent in writing to be bound by the terms af this AcLi 

LbJ Substituted for crown contract" by A.L.O., 195t. 


c . *««**•“ ^ — Nolo I 
Section 4 does not apply to a Ucence 
ttnder General Order No. 179 unless the 

TOt tied consMt to be bound by the terai 
•I Um Act AIR atai Lib .693 


, T 2 ) Where GeTemmenl once owned I 
to a cMlonmenl (o which General Oi 
Na. 17* applied, the occupiers of fauildi 
thereon are hceoseea and Ihe onus U u 
mem to show that Ihey own Ihe 
AIR IIM Ceok J47 1227. 22Bt /n«T 
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CHAPTER HI 

APPROPRIATION OF HOUSES 

5. Uability ol houses lo appropriation.— Every house situate in a cantonment 

or part of a caatonmeut in respect of which a notification under sub-section (1) oi 

Section 3 is for the time being in force shall be liable to appropriation by ‘ftho 

Central GovernmentJ on a lease in the manner and subject to the conditions here- 
inafter provided. 

[a] Substituted by A.O.. 1937. 


*16. Conditions on which houses may be appropriated.— (1) Where— 

(a) a military officer who is stationed in or has been posted to the canton- 
meat, or a President of a miliU y mess in the cantonment, apphes in 
writing to the Officer Commanding the Station stating that he is unable 
to secure suitable accommodation in the cantonment for himself or the 
mess on reasonable terms by private agreement, and that no suitable 
house or quarter belonging to the •*! Government] is available for his 
occupation or for the occupation of the mess, and the Officer Command- 
ing the Station is satisfied on inquiry of the truth of the facts so 
slated; or 


(b) the OHicer Commanding the Station is saHsfied on inquiry that there is 
not in the cantonment a sufficient and assured supply of houses avail- 
able al reasonable rates ot rent oy pnvate agreement to meet the re- 
quiiements of the military officers and military messes whose accom- 
modatioB m the cantonment is in his opinion necessary or expedient, 

the Officer Coa.manding the Station may, with a view to enforcing the liability 
under Section 5. serve a notice oo the owner of any nouse which appears to him 
to be suitable for occupation by a military officer or a military mess, as the case 
may be within the cantonment, or. II this Act is in force in part only of the can- 
tonment, witffin that part requiring the owner to permit the house to be inspected, 
measured and. suiweyed by such persou and on such date, not being less than three 

® 'tl' between sunrise and 

suQset, as may be specihed in the notice. 


iP" specihed the owner shall be bound to 

aOo.d all reasonable tacilities to the persou specihed in the notice (or the purpose 

ol the ipspeoion, measurement and survey of the house and if he re'uses or^eg! 


Section 6 — Note | 

(1) Two pre requisites of a valid notice 
under Section 6 are that there should be 
an upplicalion from an Individual officer 
lo the Officer Commanding the station 
that no Oovcrnmcnl quarters were provid- 
ed lo him and that despite reasonable 
c/Torls he could not (Ind any private ac- 
commodation; and that the Officer Com- 
manding the station has been satisfied on 
cnquirv ol the Iruth of these tacts. The 
OOiccr Comniaading the station ctfn move 
suo motu only when he is satisfied by 
enquiry about the necessity of appropriat- 
ing a private house Inasmuch as there is 
not a sufTIcicnt and assured supoly of 
houses available at reasonable rates by 
private agreement. No house will be 
liable to appropriation unless these two 
conditions are sallsried. (1954) 1054 BUR 
414 (417). 

(2) It i» sufficient tf the authority is aatif 
fled that the house is required for occupa- 
tion of a military oiTicer. An order not 
specifying the particular officer U not a 


Vlel® of jurisdiction. (1954) 

1964 BUR 414 (418). 

Seclloo 0 — Note 1 

. (I) Two pre-requisite conditions are to 
be lulfilled in order to give validity to a 
notice under Section 6: According to the 
first clause of the section, (1) there should 
be an application from an individual offi- 
cer to the Officer Commanding the station 
that the applicant could not be provided 
with Government quarters and (2) in spite 
of all reasonable efforts he was not able 
to make satisfactory private arrangemenl. 
(’64) 1964 BUR 414 (417). 

(2) The only thing necessary for the au- 
thority is to satisfy itself whether a house 
Is required for occupation of a military 
officer. Order not specifying the particu- 
lar mllitarv officer for whom accommoda- 
tion was sought for Is not mala fide. (*54) 
1964 BUR 414 (418). 

(3) A Civil Court has no jurisdiction to 
question validity of notice under Sec- 
tions % and 7. (’54) 1964 BUR 414 (418). 

(4) As to seirice of notice, see Section 84. 
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lects to do so, such person may, subject to any rules made under this Act, enter on 
the premises and do all such things as may be reasonably necessary for the said 
purpose.] 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 

1930 (9 of 1930), S. 3. for the original section. 

[b] Substituted by A.L.O., 1950, for "the Crown”. 

7. Procedure for taking house on lease.— (1) If, on the report of such person 
as aforesaid, the *(OlIicer Commanding the station] is satisfied that* the house is 
suitable for occupation by a military ofBccr or a military mess, he may 
by notice — 

(a) require the owner to execute a lease of the hou.se to ”[016 Central Gov- 

ernmeot] (or a specified period which shall not be less than five 
years; 

(b) require the existing occupier. If any, to vacate the house; and 

(c) require the owner to execute within such time as may be specihed in 

tlie notice such repairs as may, in the opinion of the ‘[Officer Com 
manding the station], be necessary for the purpose of putting the house 
into a state of reasonable repair. 

(2) Every notice issued under sub-section (1) shall state the amount of the 

annual rent proposed as reasonable for the house, calculated on the assumption 

that the owner will carry out the required repairs, if any. It shall also contain 
an estimate of the cost of such repairs. 

(3) The following shall be deemed to be conditions of every lease executed 
under sub-section (1), namely: — 

(a) that the house shall, on the expiration of the lease, be re-delivered to 

the owner in a state of reasonable repair, and 

(b) that the grounds and the garden, if any, appertaining to the bouse shall 

be maintained in the condition in which they are at the time at which 
the lease is executed: 


*lProvided that nothing in this sub-section shall be deemed to affect the right 
*[the Central Govemmentl to avoid the lease in any such event as is specified 
hi clause (e) of Section 108 of the Transfer of Property Act, 1882.] 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 
1925 (10 of 1925), S. 6, for “Commanding Officer of the Cantonment”. 

lb] The words “with the previous sanction of the Officer Commanding the 
Distnet" were repealed by the Cantonments (House-Accommodation Amend- 
ment) Act, 1930 (9 of 1930), S. 4. 

l c] SubsUtuted by A.O., 1937, for “the Govemmenr. 

Idl Inserted by Act 9 of 1930, S. 4. 

, Section 7 — Note 1 

the to Officer Commanding 

vice Section 30; and aa to scr- 

•onahu arriving at a rea- 

flnd oiit ♦2*^^ of a house is to 

litv houses in the loca- 

ii) WhL*\h 22 (22, 23). 

the Art P^^^^^dure prescribed In 

navahlA followed, the amount of rent 

the officer* Implied between 

tion 7 I* •Pproprlation under Sec* 

a CWJ tult (»64) 1954 BUR 414 (4U), 


(5) Where there is a mala fide exercise 
of jurisdiction the whole proceedings are 
vitiated. (*54) 1054 BUR 414 (418). 

(6) ‘House’ means the whole house and 
an order for partial appropriation of a 
bouse Is without junsdictioo particularly 
when the other part is occupied bona fide 
by the owner himself. (’64) 1954 BUR 
414 (421). 

(7) A Civil Court cannot declare that an 
order for appropriation Is illegal on the 
ground that there was a breach regarding 
the execution of the lease. Proper manner 
Is for the owner to apply to the Officer 
Commanding the Station to rectify the 
mistake. (’54) 1954 BUR 414 (41^. 
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S. Procedure to he observed before taking a house on lease, 
the Cantonmenls (House-Accommodatioa Amendment) Act, 
1933), S. 5.J 


1 Repealed by 
mQ (IX •! 


9. Sanction to be obtained before a house is occupied as a hospital, etc. — No 
111 * cantonment or part of a cantonment in which this Act is operative 

shad unless it was so occupied at the date of the issue of the notiHcation declaring 
mis Act or the ^Cantouments (House-Accommodation) Act, 1902, as the case may 
be to be operative, be occupied for the purposes of a hospital, school, school hos- 
ei, bank, hotel, sr sliop, or by a railway administration, a company or firm en- 
gaged in trade or business or a club, without the previous sanction of the Officer 
Commanding the District given with the concurrence of the Commissioner or, in 
a [State] where theic are no Commissioners, of the Collector. 

ja] Repealed by this Act, S. 39 and Schedule. 

[b] Substituted by A.L.O., 1956, far "Proviace”, 


10. Houses not to be appropriated in certaia casM. — No notice shall bo 
issued under Sectioa 7 if the bouse — 

(a) wj*s, at the date of the issue of the notiHcation declaring this Act or the 

‘Cantonments (House-Accommodation) Act, 1902, as the case may be. to 
be operative io the cantonment or part of the cantonment, or is with 
such sanctioQ as is required by Section 9, occupied as a hospital, 
school, school hostel, bank, hotel or shop, and has been so occupied 
continuously during the three years immediately preceding the time 
when the occasion lor issuing the notice arises, or 

(b) was, at the date of such a uolification as is referred to in clause (a), or 
is, with such sanction as aforesaid, occupied by a railway administration 

or by a company or firm engaged in trade or business or by a club. 

(c) is occupied by the ownor, or 

(d) has been appropriated by the ►[State Government] with tho concurrence 

of the Oificer Commanding the District, or by tho •[Central Govetn- 
mentj, for use as a public office or for any other purpose. 

[a] Repealed by this Act, S. 39 and Schedule. 

[b] Substituted by A.L.O., 1958, for "Provinco’*, 


11. Time U be allowed for giving possession of house.— (1) 1| a house is un- 
occupied, a notice issued under Sectioo 7 may require the owner to give possessioo 

of tho iame to the ‘[Oflicer Commandinf the station] within hventy-one slays from 
the service of tne notico. 


(2) If a house is occupied, a notice issued under Section 7 shall not renuiro 
Its vacation in loss than tliirty days from the service of the notice. 

(3) Where a notico has been issued under Section 7 and tho house has been 


Secllon 10 — Note 1 

(1) Tlie owner of a house in canton* 
meat muy agree willi authorities that if 
the house is required by a military officer, 
he would deliver possession thereof to 
him. Such an agreement doea not defeat 
the provision contained In Section 10 (c). 
(’24) Ain 1924 iSom 251 (250). (Canloo- 
menl lenurt — Sale of lands suoiect to 
sanclion of cantonment authorities — Re* 
quisition by cantonment autliorilles that 
the Intending purchaser should vacate 
house when required for military officer — ■ 
Requisition is not Illegal.) 

(2) Officer Commanding tho aUllon hu 
an lurUdfcUno p«m na nrdor nppm* 


prialing only a part of a house, while the 
rest of it is occupied by the owner. (’64) 
1164 BUR 414 (420, 421). 

ScelloD II — Note 1 

(1) Order of the Officer Commanding 
the Station under Section U (2) is not Il- 
legal because there was any breach regard- 
ing tile execution of the lease or 
omission to give the statutory time of 30 
days. (’64) 1054 BUR 414 (418). 

(2) Officer commanding the Station haa 
DO Jurisdiction to appropriate only a part 
of the bouse, wlille the remaining pari Is 
occupied by the owner. (’64) 1964 BUR 
414 (429. 421). 
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vacated ia pursiiaoce thereof, the lease shall be deemed to have commeaced oq 
the date oo which the bouse was so vacated. 

[aj Substituted by the Cantonments (House-Accoxcmodatioo Amendment) Act, 
1925 (10 ot 1925). S. 6, for “Commanding Oflicer of the Cantonment”. 

12. Surrender of house when to be enforced. — If the owner fails to give 
possession of a house to the •[Ollicer Commanding the station] in pursuance of a 
notice issued under Section 7. or if the existing occupier fails to vacate a house in 
pursuance of such a notice, the District Magistrate, by himself or by another per^ 
son generally or specially aulliorised by him in this behalf, shall enter on the pre- 
mises and enforce the surrender of the house. 

[aJ Substituted by the Cantonments (House-Accommodation Amendment) Ach 
1925 (10 of 1925), S. 6, far “Commanding Officer of the Cantonment”. 

13. Option in certain cases for owner on whom notice is issued under Sec. 7 

to call upon the Government to purchase.— (1) If a house, in respect of which a 

notice IS issued under Section 7, is shown to the satisfaction of the “[Central Gjv- 

womentj or is proved by a decree or order of a Court of competent jurisdiction, 
to havo been erected — 

(a) under any conditions, rules, regulations or orders which were in force 
in Bengal prior to the eighth day of December, J8B4. and conferred 
on the owner the option oi oUcring the house lor sale to the military 
olhcer applying for its appropriation lor his occupation or to Die East 
India Company or the Government, or 

(h) under any couditions, rules, regulations er orders which were in force 

1. Bombay prior to the Urst day of June, 1875, and coulerred such aq 

optioo as is described lu clause (a), then the owner shall have the 

option ol either complying with the noUce or oBerlng Iho house “[for 
•alo to Iho Central Covornoient]. ‘ 

(2) U the owner elect, to sell the house, and •(the Coolral CovernmeBtl is 

willing to purchase It, Iho question ol the amou.t .1 Iho purchase-money "o be 

paid shall, in the event of disagreemeot. be referred to ’In Civil Court in ^accord 
anco with the provisions of Chapter IVJ, ' 

a] Substituted by A.O.. 1937. lor “Local Goverome.r 
h] Substituted, ibid, tor "for sale to the Covornmonr. 

14. Provision where betue U held en long lease bv a tenant m if « 

aforesaid for the term of ^ LS j Goveromenl] shall be liable as 

fa pursuance of tbe notice which the house is vacated 


(81 Nothing in this section shall ho deemed— 

* •[tho Central GevemmeBt] so liable unless an annlirv^H^ i 
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lb) to imit or otherwise affect any agreement between ‘[the Government] 
and the owner 

\a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 
)9'25 (iO of 1925), S. 6, for “Commanding Officer of the Cantonment^ 

lb] Substituted by A.L.O., 1950, lor “the Crown” 

15. Power for owner to refer to Civil Court on question of rent. — (1) If the 
owner considers that the rent stated in a notice issued under Section 7 is not rea- 
sonable, he may within a period of ‘[thirty] days from the service of such notice, 

•[refer the matter to a Civil Court, in accord^ce with the provisions of Chap** 
ter IV]: 

[Provided that where an appeal has been made to the Officer Commanding 
fno District jnder Section 30, the period of thirty days shall be reckoned from 
the date on which tlie owner received notice of the result of the appeal under 
sub-section (2) of Section 32.] 

(2) If the owner does not make such a ‘[reference] within the said period, 
he shall be deemed to have accepted the rent so offered. 

[a] Substituted by ttie Cantonments (House-Accommodation Amendment) Act, 
a930 (9 of 1930), S. 7, for “fifteen”. 

[b] Substituted by S. 7, ibid, for “require that the matter be referred by the 
Officer Commanding the station to a Committee of Arbitration”. 

[c] Inserted by the Cantonments (House-Accommodation Amendment) Act, 1933 

(22 of 1933), S.2. 

[d] Substituted by Act. 9 of 1030, S. 7, for “requisition". 


16. Power for owner to refer to Civil Court on question of repairs. — (1) If 
Ine owner fails to execute any repairs to a house as required by a notice issued 
to him under Section 7, the ‘[Officer Commanding the station] may by notice re- 
quire the owner to execute the repairs within such period, not being less than 
•[thirty] days, as may be specified in the notice. 

(2) If Ihe owner objects to any requisition contained in a notice issued under 
sub-section (1), he may, witiun •[thirty] days from the service of the notice ®[refer 
the matter to a Civil Court in accordance with the provisions of Chapter IV]: 

•[Provided that where an appeal has been made to the Officer Commanding 
the District under Section 30, the period of thirty days shall be reckoned from the 
dale on which the owner received notice of the result of the appeal under sub- 
section (2) of Section 32.] 

•[(3) Every reference under sub-section (2) shall be accompanied bv an esti- 


Secllon 16 — Note 1 

(1) Ai lo compulalion of period of 
limitation, see Section 34'A. 

(2) Where owner does not raise ques- 
tiaii of enhancement until commencement 
of tenunev, and is served with notice for 
repairs, lie is not entitled to enhanced rent 
from commencement of tenancy. 

AIR \m All 740 (747). 

(3) It is the owner alone that can make 
a reference under (hit section to Ihe civil 
Court. Therefore, in a reference the 


owner is ool bound to make a mortgagee, 
who i* not in possession of the lease pro- 
perty. a party to Ihe reference and hla 
nonjoinder will not defeat the suit. How- 
ever, the Court mav join the morl* 
ft Dfoper pftrtv und^r Civil P « C*t 
Order I, Rule .*’37) AIR 1»37 Peah 

Peihawar Court bai observed 
that there If a lacuna In the Act which 


should be filled up by the Legislature. It 
has, therefore, suggested that there should 
be a provision to the effect that where the 
house has been taken over and the 
question of rent is contested by the land- 
lord the amount fixed by the authorities 
should be paid to the landlord without 
prejudice lo his right to fighi in Court 
the question as to the reasonability of the 
rent proposed. AIR 1930 Pesh 22 (23). 

Secllon ti — Note 1 

(1) As to service of notice, see Sec. .34| 
and as to computation of period of limi- 
tation, see Section M4>A. 

(2) Tenant, a mllilarv ofTIcer, deciding 
repairs to be necessary and executing the 
repairs himself — Tenant not entitled to re* 
cover cost ef repairs from landlord so as to 
make landlord liable for costs where pro- 
cedure under the Act is nqt followed. (Til 
11 Ind Cas 471 (472) (All). 
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mate of the repairs, if any, which the owner considers necessary in order to put 
the house into a state of reasonable repair.] 

[aj Substituted by the Cantonments (House- Accommodation Amendment) Act, 
1925 (10 of 1925) S. 6, ior ‘'Commanding Ollicei oi the Cantonment” 
lb] Substituted by the Cantonments (House- Accommodation Amenameut) Act, 
1930 (9 oi 1930), S. 8 for “Btleen 

[c] Substituted by S. 8, ibid, for “require that the matter be referred by the 
Officer Commanding the station to a Committee of Arbitration' . 

[dl Inserted by the Cantonments (House- Accommodation Amendment} Act, 
1933 (22 of 1933), S. 3 
[e] Inserted by Act 9 of 1930, S. 8. 

*|17. Fower to have repairs executed and recover cost — If the owmer fai^ to 
comply with a notice issued under sub-section (1) of Section 16, the Military 
Engineer Services or the Public Works Department may, with the previous sanc- 
tion of the Officer Commanding the Station and notwithstanding any right of re- 
ference conferred by that section, cause the repairs specified in the notice to be 
executed at the expense oi ^[the Central Govemmentj, and the cost thereof, or, 
where a reierence has been made, the amount finally determined by the Civil 
Court may be deducted iron, the rent payable to the owner.] 

[a] Substituted by the Cantonments (House-AccommodatioA Amendment) Ac^ 
1930 (9 of 1930), S. 9. tor the original section 
lb] Substituted by A.O., 1937. 

18, Norice to be given of devolution of interest In house in cantonment — 
Every person on whom devolves, by transfer, by succession or by operation of law, 
the interest of an owner in any house, or io any part of any house, situate in a 
cantonment or part of a cantonment in respect oi which a notification under sub- 
section (1) of Section 3 is for the time being in force, shall be bound to give notice 
of the fact to the *| Officer Commanding the station] within one month from the 
date of such devolution, and, it he, without reasonable cause, fails to do so, he 
shall be punishable with line which may ertend to fif'y nptes, 

la] Substituted by the Cantonments (House-Accommodation Amendment) Act 
1925 (10 of 1925), S. 6, for “Commanding Officer of the Cantonment”. 


‘[CHAPTER rv 

PROCEDURE IN REFERENCES 

19. Jurisdlaclion in references. — All references under this Act ihaH bo made 
by application to, and tried by, the Court of the District Judge. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act 
1930 (9 of 1930), S. 10. lor the original Chapter IV entitled ‘Committees of 
Arbitration' and consisting of Ss. 19 to 28. 

20. Procedure and powers of tiro Court.— References under this Act shall b* 

deemed to be proceedings within the meaning of Section 1-41 of the Code of Civil 

Procedure, 1908, and in the trial thereof the Court may exercise any of its powers 
under that Code. 


21. Restriction ^ scope of inquiry.— The scope of the inquiry in a reference 
under this Act shall be restricted to a consideration of the matters referred to the 
Umrt m accordance with the provisions of this Act.] 

22 to 28. (See Foot-note la] given under Section 19.] 



Section 19 — Note 1 
(1) As to service of noiice, sec Sec. M. 


le 




(1) Provision for references under this 
Act is made in Sections t3 (2), 16 (1) and 
oo ( 21 , 



174 [S 29 N 1 — S 32 N 1] The] Cantonments (Heuse-Accommedatien) Act, 1929 


CHAPTER V 

APPEALS 

‘[29. Appeal to High Ceurt.— (1) An appeal shall Ho to the High Court 

against the decision et the Ceurt et the District fudge upon a reference tried 
by it. 

(2) N« appeal under this section shall be admitted unless it is Made within 
thirtj days from the date of the decision against which it is preferred. 

(3) An appeal pretcrrcd under this section shall be deemed to be an appeal 

1908 meaning of Section 108 mi the Code of Civil Procedure, 

la] Substituted by the Caatonments (House-Accommodatien Amendment) Act. 

1930 (9 of J930), S. 11. lor the original section. 

•[30. Appeal to Officer Conmanding the District. — The owner or any tenant 
of a house in respect of which a notice has been issued under Section 7 may, 
wnthin a penod of •(ten daysl from (he dale ol the service Ihereol appeal to the 
Officer Commanding the District against the decision of the Officer Commanding 
the Station lo appropriate (he house | 

[a] Substituted bv the Cantonments (House-Accommodation Amendment) Act, 

1930 {9 •! 1930), S. 12 lor the original section. 

[b] Substituted by the Cantonments (House- Accommodation Amendment) Act, 

1933 (22 of 1933), S. 4, lor “twenty-one days’. 


31. PeUtion of appeal. — (1) Every petition of appeal under Section 3C shall 
be in writing aod accompanied by a copy of the notice appealed against. 

(2) Any such petition may be presented to the •(Officer Commanding the 
station], and that officer shall be bound to forward it to the authority empowered 
by Section 30 l« hear the appeal, and may attach thereto any report which he may 
iesire to make in explanation o( (he notice appealed against. 

(3) If any such petition is presented direct to the Officer Commanding the Dis- 
trict and an immediate order on the petition is not necessary, the Officer Com- 
manding the Distnet may refer the petition to tke •[Officer Commanding the sta^ 
lien] for report 

la] Substituted by the Cantonments (House-Accommodation Amendment) Act, 
1925 (10 of 1925), S. ft, for “Commanding Officer of the Cantonment”, 


32. Order in appeal final. — ‘Kl)! The decision on any such appeal to the 
Officer Commanding the District ‘C * * *] shall be final, and shall not be ques- 
tioned in any Cmirt otherwise than on the ground that the house is situate in a 
cantonment, or part nf a cantonment in which this Act is not operative ; 

Provided that no appeal shall be decided until the appellant has been heard 
•r has had a reasonable opportunity of being heard in person or through a legal 


Sei'llen 29 — N«le 1 

(1) Aa to rumpuliition •! nerind of limb 
latien, ‘•ee S. 34 A. 

(2) As this Act Is a special Act, Sec. 5 
»r (lie Limitation Art does n«l apply la 
art appeal under this secllnn. P41) AIR 
1941 All 207 (20ft): ILR (1941) All 

Sfrllnn 30 — Nate 1 

(1) An to suspension of action pending 
appeal see Section 33; and as to compu- 
talion of period of limitation, lee Sec- 
tion 34 A. 

(2) A person apprieved by the notice 
lisued under Section 7 to vacate the hou.se 
in the cantonment has lo adopt the only 
remedy of appealing under Section 3f| 


whether the notice is legal or not. A 
Civil Court has no lurisdU'tlon to enter* 
tain a suit in re.spect of .such notice. (’25) 
AIR 1925 Bom 162 (164): 49 Bom 152, 

Section 32 — Note 1 

fl) As to how the time for referrinp a 
mailer to a Civil Court under Section 16 
or Section 16 is to be computed, see Sec* 
tion 16 (1) Proviso and Section 16 (2) Pro* 
vlso. 

(2) OfTicer Commanding the District I* 
the tribunal to which a person aggrieved 
by a notice under Section 7 must apply 
for redress and the decision of the officer 
thereon is final under this section. (*17) 
AIR 1917 Sind SO (42): 10 Sind LR 113. 
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practitioDer *[aBd ia {iving a decision •( the Officer Cocomanding the District 
shall record briefly the grounds therefor.] 

‘((2) Notice of the result ef the appeal shall be given to the appellant as soon 
as may be, and, wliere the appellant is a tenant ot the house, to the owner of the 
house also.] 

[a] The eriginal Section 32 was renumbered as sub-section (1) of that section 
by the Cantonments (House-Accommodation Amendment) Act 1933 (22 of 

1933), S. 5. 

[b] The words “nr of the General Officer Cemmanding-in-Chief, tb? Command, 

as the case may be" were repealed by the Cantonments (House-Accomoio- 
dation Amendment) Act, 1930 (9 of 1930), S. 13. 

[c] Inserted by Act 9 of 1930, S 13 

[d] Inserted by Act 22 of 1933, S 5. 

33. Suspension of action pending appeal. — Where an appeal has been pre- 
sented under Section 30 witiun the period prescribed ‘[therein], all action on the 
notice shall, cd the application of the appellant, be held in abeyance pending the 
decision of the appeal. 

[a] Substituted by the Cantonments (House-Accommodatiop Amendment) Act, 
1930 (9 if 1930), S. 14, for “by sub-section (2) of that section*. 


CHAPTER VI 

SUPPLEMENTAL PROVISIONS 

84. Service of notice and requisitions,— Every notice or requisition prescribed 
by this Act shall be in writing, signed by the person by whom it is given or marie 
or by his duly appointed agent, and may be served by post on the person to whom 
it is addressed, or, in the case of an owner who does not reside in or near the can- 
tonment, on his agent appointed ‘[in accordance with a bye-law made under 
clause (29) of Section 282 of the Cantonments Act, 1924]. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 
1925 (10 of 1925), S. 4, for “under the Cantonments Act, 1910, or any 
rule made thereunder*. * 


•r34A CompuUtion of periods of limiUtion.— The period prescribed for 
making any reference or preferring any appeal under this Act shall be computed 
in accordance with the provisions of the Indian Limitation Act, 1908.^] 

[a] Inserted by the Cantonments (House-Accommodation Amendment^ Act 

1930 (9 of 1930), S. 15. 

[b] Now sec Limitation Act, 1963 (30 of 1963). 

35. Power for Central Government to make rules.— (1) The •[Central Gov- 
ernment] may make mles* to carry out the purposes and objects of this Act. 

(2) In particular and without prejudice to the generality of the foreeoinff 
power, such rules may — * ® 

»[•••• 

(b) define the powers of entry, inspection, measurement or survey which 

may bo exercised in carrying out the purposes and obiects of this Act 
or of any rule made hereunder. 

a] For such rules see Gazette of India. 1923, Pt. I. p, 1242. 

Ibl Clause (a) was repealed by the CantonmenU (House- Accommodation Amend- 
ment) Act, 1950 (9 of 1930), S. 16. 


condition o{ the rules being made after previous 
1*^ '5®!^ not takmg effect until they have been published*^ in th^ 

may irect '[Central Government] 
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[The] Capital Issues (Control) Act, 1947 

(-) Any under Sech’on may be general for all cantonments or parts of 

cantonments [ *] m which ihis Act is for the time being operative, or may bo 

special for an> of such cantonments or pajis as the *1 Central Government] may 
direct. ' 

(3) A cop> of the rules under Section 35 for the time being in force is a 
cantonment Uiall be kept open to inspection free of charge at all reasonable tunes 
in the office of the Cantonment ^[Boai'd]. 

(4) In making any rule under clause (b) of sub-section (2) of Section 35, the 
[Central Government] may direct that whoever obstructs any person, not being 

a public servant within the meaning of Section 21 of the Indian Penal Code, in 
making any entry, inspection, measurement or survey, shall be punishable with 

e^eno to fifty rupees, and, in tlie case of a continuing offence, 
with fine which, in addition to such fine as aforesaid, may extend to five rupees 
for every day after the first during which such offence continues. 

a] The words ‘in the Provinces" were omitted by A.L.O., 1950. 
bj Substituted by tlie Repealing and Amending Act, 1940 (32 of 1940). S. 8 
and bcliedule 11, for “Authority". 


37. Inapplicability of Section 556 of the Code of Criminal Procedure, 1898, 
to trials of otfences. — No Judge or Magistrate shall be deemed, within the mean- 
ing of Section 556 of the Code cf Criminal Procedure, 1898, to be a party to, or 
personally interested in, any prosecution for an offence constituted by or under 
this Act merely because he is a member of the Cantonment *LBoardJ or has order- 
ed or approved the prosecution, 

[a] Substituted by the Cantonments (House-AccomniodatiOD Amc 
1925 (10 of 1925), S. 5, lor “Committee". 


ilit 


38. Protection to persons acting under Act— No suit or other legal proceed- 
ing shall lie agaiust any person for anything in good faith done, or intended to be 

done, under this Act or in pursuance of any lawful notice or order issued under 
this Act 


39. Repeals. [Repealed by the Repealing Act. 1927 (XII of 1927), S. 2 and 
Schedule.] 

THE SCHEDULE 

Enactments Repealed. [Repealed by the Repealing Act 197 (XII of 1927). 

S. £ and Schedule.] 
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STATEMENT OF OBJECTS AND REASONS 


^*The obieeT ef this measure is te keep 
tn existence — the oontrol over capita! 
tfisues which was imposed by Rule 94-A 
of ihe Defence of India Rules in May, 
1943 and continued in force after the ex- 
piry of Ihe Defence of India Act by 
Ordinance No. XX of 1946. Although 
there has been an appreciable chani^e in 
Ibe eaneral conditions which constituted 


the principal reason for the introduction 
of the control during w'ar-time, it is 
thought in the light of experience gained 
that the control is still necessary to 
secure a balanced investment of the coun- 
trv^‘s resources in industry, agriculture 
and the social servicses”. 

—Gazette of India, 1947. Part V, p. 264. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Acts 22 of 1950; 6 of 1952; 8 of 1956; 50 of 1957, 

— Adapted by A.L.O., 1950. 

—Extended by Acts 59 of 1949; 80 of 1950. 


[THE] CAPITAL ISSUES (CONTROL) ACT, 1047 

(A(^ XXIX OF 1947)* 

[18tb April, 1947 ] 

An Act to provide for *■[• •] control over issues of capital 

is K 

La] For S^tatemeut of Objects and Reasons, see Gazette of TnHi. 1947^ pt. y. 

The Act hM been extended to the new Provinces and mereed State, hv 

Merged States (Laws) Act, 1949 (59 of 1949), S. 3 (1-^1950) Ld to 

Union Territories of Manipur and Tripura by the Union Territnri \ 

Act, 1950 (30 of 1950) S 3 il8-4 19501 d ^ Jemtones (Laws) 

of .be S Je of MaS P™d4rSe?ci-,A.“ri9“ 9"°('I)'iaWl‘’lf 
1956). The Act now extends to the Union territories of— ^ 

Din-See Regn. 12 of 1962 (witk effect from 24-1- 
(2) Dadra and Nagar Haveli— Act as in force in the State .f r, 1 i 

;i.rpru“2 rif, r^ir ss s 

effect from 1-10-1967). ^965 (with 

[b] Thd words “the continuance oP wern u.. *1. • 

nuance of Control) Amendment Act. 1956 (8 of 195e).^S?2l;2LSl?956^^^^^ 

TAr'issS “coraoL*;g-i;l)! ™ b, cah- 

®[(3) • • • • • vj ^ 

[a] The words “continuance oF wm 1^ *t. 

of C:ontrol) Amendment Act, 1958 (8 of (Continuance 

[b] Substituted for former sub-section (2) bv tie A > ? 

Control) Amendment Act. 1950 (22 of 1950) (Continuance of 

[0] Sub-sechon (3) was .mrtted by A« « of S’ sLoVs 

wise £uS-“°“ faterpretaHomMl) In tirta Act, unless Urn context ethe^ 


Seetlon 


ff\ ^ Note f » 4 ■ ■■ ■ 

in lais Act . Therefore the defimlions Ore ^ ''•"'d not eoven, 

IVoL 2.1 3 A. M. HZ * ‘‘ebenlure- lu J, 


are 
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(a) “company” means a company as defined in Section 3 of the Companies 

Act, 1956. and includes a foreign company within the meaning of Sec- 
tion 591 of that Act; 

(b) issue of capital means the issuing or creation of any securities whether 
for cash or otherwise, and includes the capitalisation of profits or 
reser\'es for the purpose of converting partly paid-up shares into fully 
paid-jp shares or increasing the par value of shares already issued; 

(c) “private company'* means a private company as defined in Section 3 of 

the Companies Act. 1956; 

(d) “prospectus’ meai.s .'^ny prospectus, notice, circular, advertisement or 
other document inviting ofters from the public for the subscription or 
purchase of any securities of a company; 

(e) “securities” means any of the following instruments issued or to be 

issued, or created or to be created, by or for the benefit of a company, 
namely 

(i) share, slocks and bonds; 

(ii) debentures; 

(iii) mortgage deeds, instruments of pawn, pledge or hypothecation and 
any other instruments, creating or evxlencing a charge or hen on 
(he assets of the company; and 

(iv) instrumentii acknowledging loan to or indebtedness of the com- 
pany and guaranteed by a third party or entered into jointly with, 
a third party; 

(f) ‘Slates” means the territories of India to which this Act extends. 

(2) Any reference in this Act to ofienng securities to the public shall be con- 
strued as including a reference to o9ering them to any section of the public, whe- 
ther selected as members, debenture holders or holders of any other secunties of 
the company concerned or as clients of the person issuing any prospectus in rela- 
tion to such securities, or selected in any other manner : 

Provided that the foregoing provisions shall not be taken as requiring any 
offer to be treated as made to the public if it can properly be regarded, m all the 
circumstances, as not being calculated to result directly or indirectly in the secu- 
rities becoming available for the subscription or purchase by persons other than 
those receiving the offer, otherwise as being a domestic concern of the persons 
malting or receiving it.] 

ta] Substituted for old S. 2, by the Capital Issues (Control) Amendment Act 

1957 (50 of 1957), S. 2 121-12-1957J. 


3 Control over issues of capita]^ — (1) No company incorporated in •ftho 
States] ^hall, except with the consent of the Central Government, make an issue 
of capital outside •jthe Stales]. 

(2) No company, whether incorporated in •[the States] or not, shall, except 
with the consent of the Central Government, — 

(a) make an issue of capital in *lthe States]; 

(b) make in ®[the States] any public offer of securities for sale; 

(c) renew or postpone the da*e of maturity or repayment of any security 

maturing for payment in "(the States]. 

(3) The Central Government may on application make an order according 

recognition to an issue of capital made or to be made outside •[the States] by a 
company no t incorporated in *lthe States], 

Section 2 — Note I fconld.) 

ocrurs in the Comi)unie.< Ad, 1050. So far It.B (1068) Bom 260 (DB). (Discount on 
the latter Act is concerned, 'debenture' is debenture U not a payment out of capl* 
un tnairumcnt under seal evidencing a debt laU 
n U not Tapilal. AIH 10^8 Bom 491 (498): 
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(4) The Central Government may qualify any consent or recopiition accorded 
by it under sub-section (2) or sub-section (3) with such conditions, whether for 
immediate or future fulfilment, as it may think fit to impose; and where a com- 
pany acts in pursuance of such consent or recognition, it shall comply with the 
terms of any condition so imposed. 

(5) Where an application for the consent or recognition of the Central Gov- 
ernment under any of the provisions of this section is refused, the Central Govern- 
ment shall, upon the request of the applicant, communicate to him in writing the 
reasons for such refusal. 

•[(6) The Central Government may by order at any time — 

(a) revoke the consent oi recogmtion accorded under any of the provisions 

of this section; or 

(b) where such consent or recognition has been qualified with any condi- 
tions, vary all or any of those conditions : 

Provided that before an order under this sub-section is made the company 
concerned shall be given a reasonable opportunity of showing cause why such 
order should not be made. 

(7) Where an order has been made under sub-section (6), the Central Govern- 
ment shall, upon the request of the company concerned, communicate to it in 
writing the reasons for such order.] 

[a] Inserted by the Capital Issues (Control) Amendment Act, 1957 (50 of 1957^ 

S. 3 [21-12-1957]. 

[b] Industrial Credit and Investment Corporation of India Ltd., exempted from 

the provisions of this section as well as S. 5, see Gaz. of India., 1901 Pt II 
S. 3 (ii), page 993. ’ * * 


«[4. Control of advertisement of offers of securities for subscription etc (1) 

No person shall circulate any offer, being a public offer, in the States for the^b- 
scnphon or purchase of any securities unless consent or recognition has been ac- 
corded by the Central Government under this Act to the issue or creation of such 
securities and a statement has been made to that effect in the offer. 

th. if! °Ser, being an offer to exisHng holders of 

the securities of that company or to existing holders of the securities of any other 

Mmpany specifaed in the offer, in the States for the subscription or purchase of 
My se^nties of such company unless recognition has been accorded by the 
Central Government under this Act to the issue or creation of such securities and 
a statement has been made to that effect in the offer. 

(3) No person shall without the consent of the Central Government circulata 
My offer being a public offer, in the States for the sale of any secunties issu^ 
or creat^ with the consent or recognition of the Central GovemLnt if such 
or crearion was made by a private company or if the order according consenTor 
i^gmtion contamed a condiUon that the securities should be pnvately subscrib- 

^ fa .ito is" ft. 

Central Government has been accorded to such issue of capita!. ^ 

(2) No person shall sell or purchase or otherwise transfer or accept transfer 

company in respect of any issue or capital made after 

^ States] or elsewhere unless such issue has been 
ini^o wth the consent or recognition of the Centra) Government 

[a] See note (b) under S. 3. 

[b] Substituted by A. L. O., 1050. 
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6. Power to exempt and to condone contraventions. — (1) The Central Gov- 
ernment may, by general order* which shall be notified in the Official Gazette, pro- 
vide for the granting of exemption from all or any of the provisions of Sections 3, 
4 and 5. 

(2) The Cenl^ral Government may, by order condone a contravention of any 
of the provisions of Section 3 or Section 4 ‘’Lor Section 5], and on the making of 
such order the provisions of this Act, shall have effect as if an exemption had been 
granted imdet sub-section (1) of this section in respect of the thing done or omitted 
to be done in contravention of Section 3 or Section 4 ®[or Section 5], as the case 
may bt 

[a] For the Capital Issues (Exemption) Order, 1969, see Gaz. of Ind., 1-2-1969, 

Pt. 11, S. 3 (ii), EIxt.. page 149. In the Union Terntory of Dadra and Nagar 
Havel., however. Capital Issue (Exemption) Order 1961 published in G. L 
3-6-1961, as S. O. 1234 has been extended — See G. 1. 13-5-1967. Pt II. 
S 3 (i), page 796. 

[b] Inserted by the Capital Issues (Control) Amendment Act, 1957 (50 of 1957)^ 
S. 6 121-1^-1957]. 

*17 Power to call (or information^,— Any officer authorised in thi^ behalf by 
the Central Government may, for the purpose of inquiring into the correctness of 
auy statement made in an application for consent or recognition to an issue of 
capital or lor the purpose of ascertaining whether or not the requirements of any 
condition altaclied to an order according such consent or recognition have been 
complied with or lor the purpose of obtaining particulars as to the total capital 
issued or for any other purposes of this Act, require any company or any officer of 
a company to submit and furnish to him within such time as may be specified in 
the requisition, such accounts, book or other documents and such information as 
he may reasonably think Decessar>’.] 

[a] Substituted for former S. 7 by the Capital Issues (Control) Amendment Act, 

1957 (50 of 1957), S. 6 121-12-1957], 

[b] Every Registrar of Joint Stock Companies has been authorised to exercise 
the powers conferred by the section, witiun the limits of his jurisdictiOD— * 
See Gaz. of Ind., 1954, Pt. II, S. 3, page 1106. 

8 False statement— No person shall, when complying with any requisition 
under Section 7 or when making any application lor consent or recognition to an 
issue ol capital *[or in connection with any of the other provisions of this Act], 
give any information or make any statement which he knows, or has reasonable 
cause to believe, to be false or not true in any material partic^ar. 

La] Inserted by the Capital Issues (Control) Amendment Act. 1957 (50 of 1957). 
S. 8 [21-12-1957]. 

9 Prohibition against disclosing information.— No person who obtains any 
information by virtue of this Act shall, otherwise than in connection with the 
execution of the provisions of this Act or of any order made in pursuance thereof, 
disclose tliat information to any other person except with the permission of the 
Central Government. 


10 Power to delegate function. — The Central Government may by order* 

direct that any power or duty which by or under any of the preceding provisions 
of this Act is conferred or imposed upon the Centrd Government shall, in such 
circumstances and under such conditions, if any, as may be speciHod in the direc- 
tion, be exercised or discharged by any officer subordinate to that Government 

[a] For such an order, see Gaz. of Ind, Extra, 1947, page 335; and ibid, 1949, 
Pt. 1, page 1771- 


11. Committee to advise Government — ^Tho Central Government shall, by 
motification in tlic Official Gazette, constitute an Advisory Committee consisting of 
Mt more than five members, and may from time to time refer to It for advice any 
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such matters arising out of the administration of this Act as the Central Govern- 
ment may think fit. 

12. Power to make rules. — *[(!)] The Central Government may by notifica- 
tion in Ae Officid Gazette make rules** for casing out the purposes of this Act 
*[and in particular for the levy of fees on applications made to the Central Govern- 
ment for its consent]. 

“[(2) All rules made under this section shall be laid for not less than thirty days 
before each House of Parliament as soon as possible after they are made and shall 
be subject to such modifications as Parliament may make during the session in 
which they are so laid or the session immediately following.] 

la] Section 12 was renumbered as sub-section (1) by the Capital Issues (Control) 

Amendment Act, 1957 (50 of 1957), S. 8 [21-12-1957]. 

lb] For the Capital Issues (Applications for Consent) Rules, 1966, [S. R. O. 600 
of 29-3-1966], see Gaz. of Ind., 23-4^1966, Pt. U, S. 3 (1), p. 760. 

[c] Added by the Capital Issues (Continuance of Control) Amendment Act, 1953 

(6 of 1952), S. 3 [23-2-1952]. 

[d] Inserted by Act 50 of 1957, S, 8. 

13. Penalties.— Kl) Whoever contravenes, or attempts to contravene, any of 
the provisions of this Act or of any order made thereunder shall be punishable 
with imprisonment for a term which may extend to one year or with fine or with 

Irath. 

(2) If the person committing an offence punishable under this section is a 
company or other body corporate, every director, manager, secretary or other oflB- 
cer thereof shall, unless he proves that the offence was committed without his 
knowledge or that he exercised all due diligence to prevent its commission, bo 
deemed to be guilty of such offence. 

14. Burden of proof in certain cases. — Where any person is prosecuted for 
contravening any provision of this Act or of any order made thereunder which 
prohibits him from doing an act without the consent or permission of any authority 
the burden of proving that he had the requisite consent or permission shall be on 
him. 

15. Protection of action taken under Act — No suit prosecution or other legal 
proceedings shall lie against any person for anything in good faith done or intend- 
ed to be done under this Act or any rule or order made thereunder. 

16. Continaance of existing orders and savings. — (1) All orders made or 
deemed to be made under the provisions of the Capital Issues (Continuance of 
Control) Ordinance, 1947, and in force immediately before the commencement of 
this Act shall continue to be in force and be deem^ to be orders made under the 
corresponding provisions of this Act. 

(2) Section 6 of the General Clauses Act, 1897, shall apply upon the expira- 
tion of the said Ordinance as if it had then be^ r^ealed by this Act 


Seetioo 13 — Note 1 
(1) All iofractions of orders in the sense 
of breaches of conditions attached to con- 
sents accorded under Rule a4-A of the 
Defence of India Rules can be punished 
under Section 13 of the Act. Hence, a 
Director of company can be prosecuted for 
breach of conditions imposed In the con- 

capital. ILR 

(1957) 2 Cal 506 (516). 


Section 16 — Note 1 

(1) Consent for Issue of capital under 
Rule 94-A of the Defence of India Rules 
had to be communicated by an order, and 
the order was continued by virtue of ihe 
provisions of S. 16 of Ordinance V of 1947 
and Section 16 of the Act of 1947 and re- 
mained valid. ILR (1957) 2 Cal 506. 


[THE] CARDAMOM ACT, 1965 
(ACT 42 OF 1965) 

[The text of the Act printed here is as on 1-5-1969.] 

CONTENTS 


CHAPTER I 
PRELIMINARY 

SECTI DNS 

1* Sborl title, extent end commence- 
ment 

2. Dedarnflon as to expediency of con> 
trol by the Union. 

8. Definitions. 

CHAPTER II 

THE CARDAMOM BOARD 

4. Eslahlishment and constitution of the 
Board. 

6. Acts or proceedings of Board or its 
committees not to be Invalidated. 

6. Salary and allowances of Chairman. 

7. Executive officers of ibe Board and 

other staff. 

8. Committees of the Board. 

9. Functions of the Board. 

10. Dissolution of the Board. 

CHAPTER III 

REGISTRATION OF OWNERS OF 

CARDAMOM ESTATES 

11. Registration of Owners of Cardamom 

Estates. 

12. Power of State Government to make 

rules. 

13. Returns to be made by registered 

owners. 

CHAPTER IV 

FINANCE, ACCOUNTS AND AUDIT 

14. Imposition of a cess on cardamom 

exported. 


15. Payment of proceeds of cess to the 

Board. 

16. Grants and loans by the Central Gov- 

ernment. 

17. Constitution of the Fund. 

18. Borrowing powers of the Board, 

19. Accounts and audit. 

CHAPTER V 

CONTROL BY CENTRAL GOVERNMENT 
20v Power to control price and dlstribn* 
tion of cardamom 

21. Power to prohibit or control Imports 

exports of cardamom. 

22. Directions by Government. 

CHAPTER VI 
MISCELLANEOUS 

23. Penalty for making false returns. 

24. Penalties for obstructing an officer 

or member of the Board In the dis- 
charge of his duties and failure to 
produce books and records. 

25. Penalty for contravltlon of order ro* 

latlng to control of price, etc, 

26. Other penalties. 


27. 

28. 
29. 



Offences by companies, 
Jurisdiction of Court. 


Previous sanction of 
ment. 

Protection of action 
faith. 


Central Govern- 


taken In go 


• It 


31, Power to delegate. 

82. Suspension of operation of Act. 

83. Power of CentraJ Government to make 

rules. 


[THE] CARDAMOM ACT, 1065 
(ACT 42 OF 1965)* 

fOth December, 1965.] 

An Act to provide for the development under the control of the Union of the 
cardamom industry. 

Be it enacted by Parliament In the Sixteenth Year of the Republic of India as 
follows : — 

[a] Received the assent of the President on 9-12-1965, Act published in Gaz of 
Ind., 10-1M965, Pi, U-S. 1, Ext., page 589. 

For Statement of Objects and Reasons, see Gaz. of Ind., 11-5-1005, PL II-S 2, 
Ext, page 446. 

CHAPTER I 
PREUMINARY 

I. Short title, extent and commencement — (1) This Act may be called THE 
CARDAMOM ACT, 1965. 

(2) It extends to the whole of India ; 

Provided that it shall not apply to the State of Jammu and Kashmir except to 
the extent to which the provisions of this Act relate to the control of export of 
cardamom from India and import thereof into India. 
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(3) It shall come into force on such date* as the Central Government may. by 
notification in the Official Gazette, appoint : 

Provided that different dates may be appointed for different provisions of 
this Act. 

[aj Ss. 14 and 15 enforced from 1-4-1966 — see G. I., 19-3-66, Pt. II, S. 3 (i), 
p. 428; whole of the remaining Act, except Ch. Ill, came into force on 
5-4-1966, see G. 1. 16-4-66, Pt. II, S. 3 (i), p. 619; Ch. Ill entorced on 
I 12-7-1966 see G. I.. 23-7*66, Pt. 11, S. 3 (ii), p. 2108. 

2. Declaration as to expediency of control by the Union.— It is hereby declin- 
ed that it is expedient in the public interest that the Umon should take under its 
Contiol the cardamom industry. 

3, Definitions.— Id this Act, unless the context otherwise requires,— 

(a) “Board” means the Cardamom Board established under Secdon 4; 

(b) “cardamom” means the fruit of cardamom plant and includes green 
cardamom, bleached cardamom, bleachable white cardamom, sun-dried 
cardamom, cardamom seeds, powdered cardamom and oil extracted 

from cardamom; 

.(c) “cardamom plant” means the cardamom plant ELETTARIA CARDA- 
MOMUM MATON and any other plant which the Board may. by 
notification in the Gazette of India, declare to bo a cardamom plant 
for the purposes of this Act; 

(d) "Chairman” means the Chairman of the Board; 

(e) "dealer” means a dealer in cardamom; 

(f) “Director” means the Director of Cardamom Development appointed 

under Section 7; 

(g) “estate” means an area administered as one unit which contains land 

planted with cardamom plants; 

(h) "export” and "import” mean respectively takmg out of or bringing into 

India by land, sea or air; 

(i) "owner”, in relation te any land planted with cardamom plants, in- 

cludes — 

(i) any agent of the owner; and 

(ii) a mortgagee, lessee or other person in actual possession of the 
land; 

0) **prescribed'' means prescribed by rules made under this Act; 

(k) “registered estate” means an estate in respect of which an owner is 
registered under sub-section (1) of Section 11 and includes any estate 
in respect of which an owner is required to be registered under the 
provisions of that sub-section; 

(l) “registered owner” means an owner of a registered estate, who has been, 

or is required, to be. registered under sub-section (1) of Section 11; 

(ra) “year” means the period of twelve months beginning with the 1st day 
of September and ending with the 31st day of August next following. 


CHAPTER n 

THE CARDAMOM BOARD. 

4. Establishment and constitution of ffie Board.— (1) WiUi effect from such 
date as the Central Government may. by notification in the Official Gazette, specify 
in this behalf, there shall be established for the purposes of this Act a Board to be 
tibe Cardamom Board. 
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® corporate by the name aforesaid, havine oer- 
p€tual wUCccssiOD ftnd d coihidod scdl. with oower to QomtiM j j ® ^ ^ 

Ce 1^’e S brsued and to contract, aLd shau“ by CLy 

(3) The Board shaJI consist of the following members, namely 

(a) a Chairman to be appointed by the Central Government; 

(b) the Director of Cardamom Development, ex officio; 

(c) toee Members of Parliament of whom two shall be elected by the 

House of the People and one by the Council of States : ^ 

Go*v™rdelrXl Central 

(i) commerce; 

(ii) agriculture; and 

(iii) finance; 

exceeding fifteen as the Central Gov- 
‘’® appointed by that Government by 

. . ° he Official Gazette from among persons who are in its 

opmion capable of representing— u m *« 

(i) the Governments of the principal caidamom-growing States; 

(ii) the cardamom-growing interests; 

(iii) the cardamom trade interests; 

(iv) the interests ef labour; 

(v) the consumers; and 

CeStrd " Goverm^n^ ou^* t ’T r“ rS in'thr'floLd!^ 

KM lb?f i - 

KteK.‘ c“rs^d^:K°“rb 

eTSVlot teoi Kail n^b^ 

(6) The Board shall elect from among its members a Vice-Chairman who shall 
wercise such ol the powers, and perform such of the functions of the Chainnaa 
aa may be prescribed or as may be. delegated to nim by the Chairman. 

«r>t ^ •' *** CommlHees not to be invaUdated.^Ne 

U ® Board or any Committee appointed by it under Section 8 
fhaU be invalidated merely by reason ot— aecuon «, 

cLm^See!' w " Board or such 

“L'd ‘m ,uch"’coZ?K *’* “ *® 

6. Salary and alio wanceg of Chairman.— The Chairman shaU be entitled to 
aucb saUry and allowances and such conditions of service in respect of leave, 

UrTcenlrTcorerarent “ “■"® ‘® ‘*“®- 

the Board and otfaer staff*.— (1) The Central Govern- 
ineot shall appoint a Oirecter of Cardamem Development to ezerdse such powen 
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and perfoim such duties under the Chairman as may bo prescribed or as naay bo 
delegated to him by the Chairman. 

(2) The Central Government shall appoint a Secretary to the Board to exer- 
cise such powers and perform such duties under the Chairman as may be pres- 
cribed or as may be delegated to him by the Chairman. 

(3) The Director and the Secretary shall be entitled to such salaries and 
allowances and be governed by such conditions of service regarding leave, pension, 
provident fund and other matters as may be fixed by the Central Government. 

(4) Subject to such control and restrictions as may be prescribed, the Board 
may appoint such other officers and employees as may be necessary for the effi- 
cient p^ormance of its functions and pay them such salaries and allowances as 
it may determine from time to time ; 

Provided that all officers and other employees of the Directorate of Cardamom 
Development and Marketing (other than the Duector) who hold office as such im- 
mediatdy before the date referred to in sub-section (1) of Section 4 sball be deem- 
ed to have been appointed as officers or employees of the Board with effect from 
that date and every such officer and employee shall hold his office by the same 
tenure, at the same remuneration and upon the same terms and conditions and 
with the same rights and privileges as to pension, leave, provident fund and other 
matters as he would have held the same if this Act had not been passed, and shall 
continue to do so unless and until his employment is terminated or until such 
tenure, remuneration and terms and conditions are altered by the Board with the 
approval of the Central Government : 

Provided further that if the alteration so made is not acceptable to any such 
officer or employee, his employment may be terminated by the Board in accordance 
with the terms of the contract, if any, with such officer or employee or, if there 
be no such contract, on payment to him by the Board of compensation equivalent 
to three months’ remuneration in the case of permanent employees and one 
month’s remuneration in the case of other employees. 

(5) The Chairman, the Director, the Secretary and other employees of the 
Board shall not imdertake any work unconnected with their duties under this Act 
except with the permission of the Central Government. 

[a] For Cardamom Board Service (Recruitment) Rules 1967 — see Gaz. of Ind 

2-12-1967, Pt. U. S. 3 (1), p. 1889. 

8. Committees of the Board.— (1) The Board may appoint such Committees 
as may be necessary for the efficient discharge of its duties and performance of its 
function under this Act. 

(2) The Board shall have the power to co-opt as members of any Committee 
appointed under sub-section (1) such other number of persons who are not mem- 
bers of the Board, as it may think fit 

9. Functions of the Board.— (1) It shall be the duty of the Board to promote, 
by such measures as it thinks fit, the development under the control of the Centrai 
Grovemment of the cardamom industry. 

(2) Without prejudice to the generality of the provisions of sub-section (1), 
the measures referred to therein may provide for— ' 

(a) promoting co-operative efforts among growers of cardamom; 

(b) ensuring remunerative returns to growers of cardamom; 

(c) financial or other assistance for improved methods of cultivation and 

processing of cardamom, for replanting cardamom and for extension of 
cardamom growing areas; 

(d) regulating the sale and export of cardamom and stabilisation of prices of 

cardamom; ^ 

(e) training in cardamom testing and fixing grade standards of cardamom; 
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(f) increasing the consumption in India and elsewhere of cardamom and 

carrying on propaganda for that purpose; 

(g) registering and licensing of brokers (including auctioneers) of cardamom 

and persons engaged in the business of cardamom. 

(h) improving the marketing of cardamom in India and elsewhere; 

(i) collecting statistics from growers, dealers and such other persons as may 

be prescribed on any matter relating to the cardamom industry; the 
publishing of statistics so collected or portions thereof or extracts 
therefrom; 

(j) securing better working conditions and the provision and improvement 

of amenities and incentives for workers; 

(k) undertaking, assisting or encouraging scientific, technological and eco- 
nomic research; and 

(l) such other matters as may be prescribed. 

(3) The Board shall perform its functions under this section in accordance 
with and subject to such rules as may be made by the Central Government 

10. Dissolution of the Board. — (1) The Central Government may, by notifica- 
tion in the Official Gazette, direct that the Board shall be dissolved from such date 
and for such period as may be specified in the notification. 

(2) When the Board is dissolved under the provisions of sub-section (1),—^ 

(a) all members, notwithstanding that their term of office has not expired, 

shall, from the date of dissolution, vacate their offices as such mem- 
bers; ^ 

(b) all powers and duties of the Board shall during the period of dissolu- 

tion, be exercised and performed by such person or persons as the 
Central Government may appoint in this behalf; 

(c) all funds and other property vested in the Board shall, during the period 

of dissolution, vest in the Central Government; and 

(d) as soon as the period of dissolution expires, the Board shall be recon- 
stituted in accordance with the provisions of thk Act 


CHAPTER in 

REGISTRATION OF OWNERS OF CARDAMOM ESTATES, 

H. Registration of owners of cardamom estates*. — (1) Every owner of land 
planted with cardamom plants, whether such land is comprised in one estate, or 
more than one estate, shall, before the expiration of one month from the date on 
which he first became owner of such estate or estates or before the expiration of 
three months from the date of coming into force of this section, whichever is later, 
apply to the registering officer appointed in this behalf by the State Government 
to be registered as an owner in respect of each estate owned by him : 

Provided that the State Government may, for sufficient reason extend the time- 
limit for registration by such period as it thinks fit. 

(2) Registration once made shall continue to be in force until it is cancelled by 
the registering officer. 

[a] For Cardamom (Licensing and Registration] Rules 1968, see Gaz, of Ind,, 
4-1-1909. Ft II, S. 3 (i), p. 44. 

For Cardamom Rules 1966 republished, see ibid, p. 32. 

12, Power of State Government to make rules. — (1) The State Government 
may, by notification in the Official Gazette, make rules* to carry into effect the 
ptovMota of Section 11* 
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(2) Without prejudice to the generality of the foregoing power, such rules 
may prescribe the form of the application for registration and for cancellation of 
registration, the fee payable on such applications, the particulars to be included 
in such applications, the procedure to be followed m granting and cancelling 
registration, the registers to be kept by registering officers, and the supply by 
registering officers of information to the Board. 

[a] For Kerala Cardamom Estate Owners (Registration) Rules, 1966, see Ker. 
Gaz., 27-7-1966, Pt. 1, G. 1810 and tor their enforcement, see Ker. Gaz., 
16-8-1966, Pt. 1. S. IV, G. 1656 (11). 

For Madras Cardamom Estate Owner (Registration) Rules, 1966, see Ft. St 
Geo. Gaz., 28-9-1966, Pt. V (Supp). 

For Mysore Cardamom Estate Owner (Registration) Rules, 1966, see Mys. Gaz., 
29-12-66, Pt. IV, 2-C (i), p. 3302, Rules enforced on 15-12-1966, Mys. Gaz., 
22-12-1966, Pt. IV, 2-C (ii), p. 5703. 

13. Returns to be made by registered owners, — (1) A registered ovvmer shall 
furnish to the Board at the prescribed times and in the prescribed manner such 
returns as may be prescribed. 

(2) The Board may authorise an officer to visit any estate at any time to 
verify the accuracy of any return made under this section or to ascertain the 
productive capacity of the estate. 


I CHAPTER IV 

FINANCE, ACCOUNTS AND AUDIT. 


14. Imposition of a cess on cardamom exported. — (1) There shall be levied 
on all cardamom which is exported, a cess for the purposes of this Act at such 
rate not exceeding two per cent, ad valorem as the Central Government may by 
notification in the Official Gazette, fix.* 

(2) The cess levied under sub-section (1) shall be in addition to any cess or 
duty leviable on cardamom under any other law for the time being in force. 

(3) The provisions of the Customs Act, 1962, and the rules and regulations 
made thereunder, including those relating to refunds and exemptions from duty, 
shall, as far as may be, apply in relation to the levy and coUection of the cess 
leviable imder sub-section (1) as they apply in relation to the levy and coUection 
of a duty of customs under that Act or those rules and regulations. 

[a] Two per cent ad valorem cess levied on Cardamom exported w © f 1-4- 
1969 — see G. L, 31-3-1969, Pt. U, S. 3 (i), p. 421, 


15. Payment of proceeds of cess to the Board,— The proceeds of the cess 

levied under Section 14 shaU first be credited to the Consolidated Fund of India 
and the Central Government may, if Parliament by appropriation made by law in 
this behalf so provides, pay to the Board, from time to time, from out of such 
proceecb, after deducting the expenses of coUection, such sums of money as it 
mav think fit for beinff utilised (or the niirnMM aI fkte A^h 


10. Grants and loans by the Central Government— The Central Govwnment 
may, after due appropriation made by Parliament by law in this behalf, pay to 

the Board by way of grants or loans such sums oi«oney as the Central Govern- 
ment may consider necessary. 


11 }\ <^tilution of the Fond.— (1) There sbaU be fonned a Ftind to be 
called the Cardamom Fund and there shaU be credited thereto - 

(a) tho proceed* of the cea made over to the Board by the Central Govern, 
nent; 


9 



15s 18-20] [Th®] Cardamom Act, 1965 

(b) aU fees levied and collected in respect of licences issued under this 
. Act; 

(c) any other fee that may be levied and collected by the Board under this 

Act or the rules made thereunder; 

(d) any grants or loans that may be made by the Central Government for 
the purposes of the Fund; 

(e) any grants or loans that may be made by any institution for the pur- 

poses of this Act; 

(f) all sums realised by the Board in carrying out the measures referred to 

in Section 9. 

(2) The Fund shall be applied — • 

(a) tor meeting the salaries, allowances and other remuneration of the ofiB- 

cers and other employees of the Board; 

(b) for meeting the other administrative expenses of the Board; 

(c) for meeting the cost of the measures referred to in Section 9; 

(d) for repayment of any loans from the Central Government or from any 
institution. 

18 Borrowing powers of the Board. — Subject to such rules as may be made 
in ibis behalf, the Board shall have power to borrow on the security of the Cai^ 
damom Fund or any other asset for carrying out the purposes of this Act. 

19. Accounts and audit.— tl) The Board shall nnainfqin proper accounts and 
other relevant records and prepare an annual statement of accounts, including the 
proHt and loss account and the balance-sheet in such form as may be prescribed 
by the Central Government in consultatoin with the Comptroller and Auditor- 
General of India. 

(2) The accounts of the Board shall be audited by the Comptroller and Audi- 
tor-General of India at such intervals as may be specified by him and any expendi- 
ture incurred m connection with such audit shall be payable by the Board to the 
Comptrollei and Auditor-General. 

(3) The Comptroller and Auditor-General of India and any person appointed 
by him in connection with the audit of the accounts of the Board shall have the 
same rights and privileges and authority in connection with such audit as the Com- 
ptroller and Auditor-General has in connection with the audit of Government 
accounts and, in particular, shall have the right to demand the production of 
books, accounts, connected vouchers and other documents and papers and to 
inspect any of the offices of the Board. 

(4) The accotmts of the Board as certified by the Comptroller and Auditor- 
General of India or any other person appointed by him in this behalf together with 
the audit report thereon shall be forwarded annually to the Central Government 
and that Government shall cause the same to be laid before each House of Parlia- 
ment 


CHAPTER V 

CONTROL BY CENTRAL GOVERNMENT 

20. Power to control price and distribution of cardamom. — (1) The Central 
Government may, by order notified in the Official Gazette, fix in respect of carda- 
mom of any description specified therein — 

(a) the maximum price or the minimum price, or the maximum and mini- 
mum prices, which may be charged by a grower of cardamom or car- 
damom dealer, wholesale or ret^ wnether for the Indian market or 
for export; 
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(b) the maximxim quantity which may in one transaction be sold to any 
person. 

(2) Without prejudice to the generality of the powers conferred by sub-sec- 
tion (1), any order made thereunder may provide — 

(a) for requiring persons engaged in the production, supply or distribution 

of, or trade and commerce in, cardamom to maintain and produce for 
inspection such books, accounts and records relating to their business 
and to furnish such information relating thereto as may be specified in 
the order; 

(b) for such other matters, including in particular the entering and search 

of premises, vehicles, vessels and aircraft, and the seizure by a person 
authorised to make such search, of cardamom in respect of which such 
person has reason to believe that a contravention of the order has 
been, is being or is about to be committed. 


21. Power to prohibit or control imports and exports of cardamom. — (1) The 
Central Govemment may, by order* published in the OSicial Gazette, make provi- 
sion for prohibiting, restricting or otherwise controlling the import or export of 
cardamom, either generally or in specified classes of cases. 

(2) All goods to which any order under sub-section (1) applies shall be deem- 
ed to be goods of wdiich the import or export has been prohibited or restricted 
under Section 11 of the Customs Act, 1962, and all the provisions of that Act 
shall have effect accordingly. 

(3) If any person contravenes any order made under sub-section (1), he shall, 
^thout prejudice to any confiscation or penalty to which he may be liable under 

of the Customs Ac^ 1962, as applied by sub-sec. (2)^ be punishable 

jfith imprisonment for a term which may extend to one year, or with fine, or with 
both. 

[a] For directions under the section see G. 1., lS-6-66, Pt. II, S. 3 (ii), p. 1767. 

by Government,— The Board shall carry out such directioDS 
as i^y be issued to it from time to time by the Central Government for the effi- 
cient administration of this Act 




CHAPTER VI 


MISCELLANEOUS. 

making false returns.— Any person who being lequired by or 
^ “uy return fails to furnish such return or furnish^ a 

“y particular whick is false and which he knows to be false 
five hundj^ rup^^ ^ shall be punishable with tine which may extend to 


obstructing an officer or member of the Board in the dis- 
who^ ” ^ '^“**** produoo books and records.— Any person 


(a) obstructs any 'member authorised V the Chairman in writing or any 
oUicer or other employee of the Board authorised by it in this behalf 
^ person authorised in this behalf by the Central Govemment or 
by the Boards in the exercise of any power conferred, or in the dis- 
charge of any duty imposed^ on hint By or under Act; or 

control aver or custody of any account book or other record, 
rader^tiSs Ac^ book or record ^hen required to do so by or 
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hall be punishable with Imprisonment which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both. 

25. Penalty for contravention of order relating to control of price, etc.— (1) 
If any person contravenes any order made under Section 20, he shall be punishable 
with imprisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both; and the property in respect o£ 
which the order has been contravened or such part thereof as the Court may 
deem fit, shall be forfeited to the Central Government. 

(2) Any person who attempts to contravene, or abets the contravention of, any 
order under Section 20 shall be deemed to have contravened that order. 

26. Other penalties. — Whoever contravenes or attempts to contravene or 
abets the contravention of the provisions of this Act or of any rules made there- 
under other than the provisions, punishment for the contravention whereof has 
been provided for in Sections 21, 23, 24 and 25, shall be punishable with imprison- 
ment which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both, and in the case of a continuing contravention with 
an additional fine which may extend to fifty rupees for every day during which 
such contravention continues after conviction for the first such contravention. 

27. Offences by companies. — fl) Where an oSence under this Act has been 
committed by a company, every person who at the time the offence was committed 
was in caarge of, nnd was responsible to, the company tor the conduct of the busi- 
ness of the company as well as the company shall be deemed to be guilty of the 
offence and shall be liable to be proceeded against and punished accordingly : 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment if he proves that the odence was committed with- 
out his knowledge or that he exercised all due diligence to prevent the commission 
of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an offence 
under this Act has been committed by a company and it is proved thai the offence 
has been committed with the consent or connivance of, or is attributable to any 
neglect on the part of any director, manager, secretary or other officer of the com- 
pany, such director, manager, secretary or other officer shall also be deemed to 
be guilty of that offence and shall be liable to be proceeded against and punished 
accordingly. 

Explanation — For the purposes of this section— 

(a) **company" means any body corporate and includes a firm or other 

association of individuals; and 

(b) “director”, in relation to a firm, means a partner in the firm. 

28. Jurisdiction of Court— No Court mfenor to that of Presidency Magis- 
trate or a Magistrate of the first class shall try any offence punishable imder 
Act. 

29. Previous sanction of Central Government — No prosecution for any 
offence punishable under this Act shall be mstituted except with the previous sanc- 
tion of the Central Government. 

30. Protection of action taken in good faith. — No suit, prosecution or other legal 
proceeding shall lie against the Goverument or the Board or any Committee appointed 
by it, or any member of the Board or such Committee. ui any officei oi employee 
of the Government or the Board oi any othei person authorised by the Goveru- 
ment or the Board, for anything which is in good faith done oi intended to be 
done under this Act or the rules made thereunder. 

31. Power to delegate. — The Central Government may, by order notified in 
the Gtllcial Gazette, direct that any power exercisable by It undei this Act may 
also be exercised, in such cases and subject to such conditions, if any, us may be 
specified in the order by such officer or authority os may be specified thereiii. 
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32. Suspension of operation of Act — (1) If the Central Government is satis- 
fied that circumstances have arisen rendering it necessary that certain of the restric- 
tions imposed by this Act should cease to be imposed or if it considers it neces- 
sary or expedient so to do in the public interest, the Central Government may, by 
^tification in the Olficial Gazette, suspend or relax to a specified extent, either 
indefinitely or for such period as may be specified in the notification, the opera- 
tion of all or any of the provisions of this Act, 

(2) Where the operation of any provision of this Act has under sub-sec. (1) 
been sus]^ded or relaxed indefinitely, such suspension or relaxation may at any 
time, while this Act remains in force, be remov^ by the Central Government by 
notification in the Official Gazette. 

33. Power of Central Government to make rules. — (1) The Central Govern- 
ment may, by notfication in the Olficial Gazette, make rules to carry out the our- 
poses of this Act 


(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for all or any of the following matters, namely: 

(a) the number of persons to be appointed as members from each of the 

categories specified in clause (e) of sub-section (3) of Section 4, the 
term of office and other conditions of service of the members of the 
Board and the procedure to be followed m the discharge of their func- 
tions by, and, the manner of filling vacancies among such members; 

(b) the circumstances in which, and the authority by which, a member of 

the Board may be removed; 

(c) The procedure to be followed at meetings of the Board and Committees 

thereof for the conduct of business and the number of members which 
shall form a quorum at a meeting; 

(d) the maintenance by the Board of records of business transacted by the 

Board and the submission of copies thereof to the Central Govern- 
ment; 

(e) the holdmg of a minimum number of meetings of the Board every year, 

(f) the powes of the Board, its Chairman. Director and Committees of 

the Board with respect to the incurring of expenditure. 

(g) the conditions subject to which the Board may incur expenditure out- 

side India; 

(h) the preparation of budget estimates of receipts and expenditure of the 

Board and the authority by which the estimates are to be sanctioned; 

(i) the form and the manner in which the accounts should be kept by the 

(i) the deposit of the funds of tbe Board In banks and tbo investment ol 
such funds; m 


(k) the conditions subject to which the Board may borrow; 

ffl the conditions subject to which and the manner in which contracts 
be entered into by or on be half of the Board; 


may 


(m) t^ delegation to the Chairman or Director or members or officers of the 
Board of any of the powers and duties of the Board under this Act; 

(n) the staff which may be employed by the Board and the pay and allow- 

ances and leave and other conditions of service of officers (other than 
A ^ by the Central Government) and other employees of 


(o) the additional matters in respect of which tiio Board 
measures in the discharge of its functions; 


nuiy undertake 
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(p) the travelling and other allowances of members of the Board and of Com- 
mittees thereof; 

(q) the remuneration and other allowances payable to the person or per- 
sons referred to in clause (b) of sub-section (2) of Section 10; 

(r) the maintenance of the registers and other records of the Board and its 
various Committees; 

(s) the appointment by the Board of agents to discharge on its behalf any 
of its functions; 

(t) the form of, and the particulars to be contained in any returns ot im- 
ports to be made to the Board under this Act; 

(u) the form of and the manner of making application for licences issued 
by the Board, the,.fees payable tor such appUcation and the procedure 
to be followed in granting, and the conditions governing, such 
licences; 

(v) the collection of any iniormatioD or statistics in respect of cardamom; 

(w) any other matter (other than a matter specified in Sec. 12) which is 
to be or may be prescribed or provided for by rules under thiy Act. 

(3) Every rule made by the Centra! Government under this section shall bo 
laid, as soon as may be after it is made, before each House of Parhament while 
it IS m session for a total period of thirty days which may be comprised in one 
session or m two successive sessions, and if, before the expiry of the session in 
which it is so laid or the session immediately following, both Houses agree in making 
any modihcation in the rule or both Houses agree that the rule should not be made, 
the rule shall thereafter have efiect only in such modihed form or be of no effect, 
as the case may be; so, however, that any such modification or annulment shall be 
without prejudice to the validity of anything previously done under that rule. 
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(ACT XX OF 1934) 

[The text of the Act printed here is as on 1-5-1969], 

CONTENTS 

SECTIONS 

1. Short title, extent and commencement 

2. AppUcation of the convention to India. 

3. Provisions regarding suits against High Contracting Parties who undertake 
carriage hiy air. 

4. Application of the Act to carriage by air which is not international. 


STATEMENT OF OB 

'^Ao Internationa] Convention for the 
uniflcation of certain rules relatina lo 
International carriage by air was signed 
al Warsaw In October, 1029, by certain 
Governments The convention defines 
llabilitv of air carriers for Injury or 
damage caused to passengers or goods. The 
convcnlioo was not signed on behalf of 
India, bul it» provisions have beer, examin- 
ed by the Government of India and are, 
In their opinion suitable to Indian condi- 
Uons. They, therefore, propose to adhere lo 
the convenlloD as soon as recrulsite legisla- 
tion to Implement its provisions has been 


:CTS AND BEASONS 

enacted. To that end they have framed the 
present Dill. 

The convenUoD applies only In respect of 
Intemational carriage by air, i.e., carrige 
between two States signatory to the cou* 
vention bul as there is no law on the 
sublect in India, beyond the general law 
of contract and the law relating lo carriages 
on land, the Dill seeks to provide power 
to the Governor-General in Council to 
make rules extending the provisions of the 
convention also to internal carriage by al^« 
«^asette mt India, 1084, Pari V. page 
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ACT HOW AITECTED BY SUBSEQUENT LEGISLATION 

‘—Amended by Acts 31 of 1939; 3 of 1951. 

—Adapted by A. C. A. O., 1948: A. L. O., 1950. 

—Extended by Acts 59 of 1949; 30 of 1950; 1 of 1962; and Rees. 6 of 1963- 
2 of 1963; 8 of 1965. 

[THE INDIAN] C.ARiaVGE BY .AIR ACT, 1934 

(ACT XX OF 1934)‘ 

„ . [19th August, 1934.] 

An A.ct to ^ve effect ®] to a Convention for the unification of certain 
rules relating to international carriage by air. 

WHEREAS a Convention for the unification of certain rules relating to inter- 
^non^ carriage by air (hereinafter referred to as the Convenlion) wi, on tlie 
12th day of October, 1929, signed at Warsaw;** 

A it is expedient that '^[India] sliould accede to the Com'ention 

ana should make provision for giving efiect to the said Convention *^[® ® “]; 

AND WHEREAS it is also expedient to make provision for applying the njles 

^tained in the Convention (subject to exceptions, adaptations and rnodi(ieatious) 

carnage by air *’[® ®] whicli Ls not mtemational carriage v^iLl^in tiie uicanijiu of 
the Convention; ^ 

It is hereby enacted as follows : — 

[a] For Report of Select Committee see Gazelle of India, 1931, Pt. V, p. ISD. 

This Act has been extended to the new Provinces and merged Stales b\- the 
Merged_ States (Laws) Act, 1949 (59 of 1049), S. 3 [14-1050] and to 
tne Union Icrritories of Manipur, Tripura and \’mdliya Pradesh b\ the 
Unjon TeiTitories (Laws) Act, 1950 (30 of 1950), S. 3 [10-4-1950], Vind[i 3 a 
rradesh now forms part of State of Madhya Pradesh — See Act 37 of 1956 
9 (1) (e). 

The Act now extends to the Union Territories of — 

(1) Dadra and Nagar Haveli — See Reg. 6 of 1963 [w. e. f. 1-7-1965], 

(2) Pondicherry — See Reg. 7 of 1963 [w. e. f. 1-10-1963]. 

0) Laccadive, Minicoy and Amindivi Islands— see Reg. 8 of 1965 [w e f 

1-10-1967]. 

(4) ^a, Daman and Diu — See G. S, R. 388, G. L, 25-3-1967, Pt. II 
S. 3(i), page 471. 

I ] The ^rds “in the Provinces of India” were omitted by A. L. O., 1950. 

fji J^^^bited for “the Provinces of India”, ibid. 

WJ See Note (a) under R. 1 in Sch. I. 


CARRIAGE 


This 



TK S'?,?***** ““ Note 1 
bv internal carrier 

Sdian Rovemed by the 

the ^ Act, 1934 or by 

EoRlish Rovemed by the 

India since adopted in 

A^sam Contract Act. AIR 

comntoft* (Contract Riving 


comnleU rivuir earner 

hit UabUity — Not 

SankL^ Ka? ^?* Act — View of 

Mad LJ 497 (FB). 
(Dm ^ . air 1964 Cal 396 (398) 

contiirt absolute freedom to 

®ut of his liability even in cases 

2.1 3 A. M. 13 


Of ncRliRcnce. AIR 1962 CaJ 311, Not 
approved.) 

(2) There is no statute for internal air 
carriaRe in India. The Indian Airlines 
Corporation Is a common con'ier as op« 
posed to a private carrier, but it is not 
a ‘common carrier’ within the mcanioR of 
the Carriers Act 1865. The liability of the 
Corporation as a common carrier is rov- 
emed by the EnRlish Common Law as 
administered in India. The Contract Act, 
1872, has no application. As the EnRlish 
Common Law is applicable, the Cor- 
poration can exempt itself of all lial)ilities. 
Including Its liability for neRligence, 
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®[(2) It extends to the whole of India ®].] 

(3) It shall come into force on such datec as the “[Central Government] may, 
by notification in the “[Official Gazette], appoint 

[a] Substituted for original sub-section (2) and for certain words by A.L.O- 
1950. 

[b] The words ‘except Part B States’ were omitted by the Part B States (Laws] 
Act 1951 (3 of 1951), S. 3 and Sch. I. 

[c] 18th February 1935, see Gazette of India, 1935, Pt I, p. 320. 

2. Application of the Convention to India. — (1) The rules contained in the 
First Schedule, being the provisions of the Convention relating to the rights and 
liabilities of carriers, passengers, consignors, consignees and other persons, shall, 
subject to the provisions of tliis Act have the force of law in “[India] in relation 
to any carriage by air to which those rules apply, irrespective of the nationality 
of the aircraft performing the carriage. 

(2) The aa[Central Government] may by notification^ in the ^^[Official Gazette], 
certify who are the High Contracting Parties to the Convention, in respect of what 
territories they are parties, and to what extent they have availed themselves of the 
Additional Protocol to the Convention, and any such notification shall be conclu- 
sive evidence of the matters certified therein. 

(3) Any reference in the First Schedule to the territory of any High Con- 
tracting Party to the Convention shall be construed as a reference to all the terri- 
tories in respect of which he is a party. 

®[(3A) Any reference in the First Schedule to agents of the carrier shall be 
construed as including a reference to servants of the carrier.] 

^(4) Notwithstanding anything contained in the Indian Fatal Accidents Act, 
1855, or any other enactment or rule of law in force in any part of “[India], the 
rules contained in the First Schedule shall, in all cases to which those rules apply, 
determine the liability of a carrier, in respect of the death of a passenger, and the 
rules contained in the Second Schedule shall determine the persons by whom and 
for whose benefit and the manner in which such liability may be enforced. 

(5) Any sum in francs mentioned in Rule 22 of the First Schedule shall, for 
the purpose of any action against a carrier, be converted into rupees at the rate 
of exchange prevailing on the date on which the amount of damages to be paid 
by the carrier is ascertained by the Court. 

[a] Substituted for “Part A States and Part C States” by the Part B States (Laws) 

Act, 1951 (3 of 1951), S. 3 and Sch. 

Laa] Substituted by A.L.O., 1950. 

[b] For specification of High Contracting Parties to the Convention and the 
territories in respect of which they are respectively parties and the date on 
which the said Convention came into force in resoect of those territories, 
see Notifn. No. lOA/54-51 dated 29-10-1952 published in Gaz. Ind., 1952, 
Pt. I, Sec. 1, page 574. 

[c] Inserted by the Indian Carriage by Air (Amendment) Act, 1939 (31 of 1939), 

S. 2 [28-9-1939]. 

3. Provisions regarding suits against High Contracting Forties who under- 
take carriage by air. — (1) Every High Contracting Party to the Convention who has 
not availed himself of the provisions of the Additional Protocol thereto shall, for 
the purposes of any suit brought in a Court in “[India] in accordance with the 
provisions of Rule 28 of the First Schedule to enforce a claim in respect of carriage 
undertaken by him, be deemed to have submitted to the jurisdiction of that Court 
and to be a person for the purposes of the Code of Civil Procedure, 1908. 


Preamble — Nalc 1 (conid.) 
hv special agreement. AIR 1901 Cal .S83 
(384, 385, 386) ♦ (1959) AIR 1969 Mad 286 
(287): (1959) 2 Mad LJ 373. 

Section 2 — Note 1 
(1) Warsaw Convention for Carriage of 


Pa.ssenger and Goods by Air is still in 
force and to which India is a party. The 
Carriage by Air Act (20 of 1934) does not 
applv to internal air carriage In India. 
AIR 1961 Cal 383 (384). (There is no sta- 
tute for internal air cordage in India.) 
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(2) The High Court may make rules of procedure providing for all matters 
vdiich may be expedient to enable suits to be instituted and carried on. 

(3) Nothing in this section shall authorise any Court to attach or sell any 
property of a High Contracting Party to the Convention. 

[a] Substituted for “Part A States and Part C States" by the Part B States 
(Laws) Act, 1951 (3 of 1951), S. 3 and Sch. 

4. Application of Act to carriage by air which is not international. — The 
^[Central Government] may by notification^ in the ^[OfEcial Gazette], apply the 
rules contained in the First Schedule and any provision of Section 2 to such 
carriage by air, not being international carriage by air as defined’ in the First Sche- 
dule, as may be specified in the notification, subject however to such exceptions, 
adaptations and modifications, if any, as may be so specified. 

[a] Substituted by A.L.O., 1950. 

provisions of S. 2 and the rules contained in 
First and Second Schedules to all carriage by air, not being international 
carnage as defined in First Schedule, irrespective of the nationality of the 
aircraft performing the carriage, subject to exceptions, adaptations and 
modifications, see G. S. R. 1967, Gaz. Ind., 2S-12-1967, Pt. U S. 3 (i). 
p. 2221 [w.e.f. 1-3-1964]. 


FIRST SCHEDULE 
(See Section 2) 

RULES* 

CHAPTER I 

SCOPE— DEFINITIONS 

“PP’y international carriage of persons luBsaee or 

P rmed gratuitously by an air transport undertaking. 

to the a High Contracting Party 

meai^lJy ''c*ria 2 e“ 7 n“!;\ “international carriage" 

L ^ which, according to the contract made by the parties, 


SccUon 4 — Nole 1 
o Preamble. 

force In of own 

of nprlnn ‘f**"^* non-internal carriage 

tion*^ 4 Roods, but by Sec- 

ic rti ^ the Centre! Government 

DlvSiIf'ih®”'**?”*? noUfication ap- 

Schedule to 

of MV “'e absence 

of Ilf/ i f ** “"‘■t'cation under Section 4 
eLa * uPP'yinR the rules of the First 

ah ‘n'enial carriaRe by 

air by Central Government of India the 

appellMt c^ot have the benefit of R. 22 

^*^0 *^***st Schedule. AIR 19‘i» 

^ Cal lOU 

uJn specific provision of Sec- 

tion 4 excludes the applicalion of rules of 

^“air'^nS“T"‘*"f •" *■*•""■>< “■•riaRe 

i Central Govern- 

Th«» '* ® notification 

JnHo ^0 ®PP**catioa of those rules by 
Judges through the back door of the vaeue 
conception of justice, equity and good con- 

m 1* Reversed.) 


statutoiy rights, duties and liabilities of 
carriers and their passengers and of con- 
signors, carriers and cosignees of goods in 
^spect of non-international carriage by air. 
The rights, duties and liabilities of carriers 
^d consignees of goods by air in India has 
to be decided on the principles of ordinary 
law, that is those contained in the Con- 
tract Act and the principles of English law 
which have been held to be applicable to 

air 1959 Mad 

285 (287): (1959) 2 Mad LJ 373. 

Schedule I, Rule 1 — Note 1 

(1) Any carriage where the place of de- 

parture was in Pakistan and the place 
of destinatioo is India, is international car- 
nage within the meaning of Rule 1 (3) 
of Schedule 1. (’64) 56 Bom LR 944 (952). 
(Carnage by air of parcel containing gold 
riom Karachi to Bombay — Loss in Bom- 
bay olTice while awaiting delivery Gar- 

ner held not liable.) 

(2) Unlew a notification is issued under 
SecUon 4, Rule 1 of Uie first Schedule will 
not apply to mtemal or non-international 
carnage by air. AIR 1959 Cal 7fis 
(767); ILR (I960) 1 Cal 701. 
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place of departxire and the place of destination, whether or not there be a break 
in the carriage or a transhipment, are situated either within the territories of two 
High Contracting Parties, or within the territor)^ of a single High Contracting Party 
if tliere is an agreed stopping place within a territor>' subject to the sovereignty, 
suzerainty, mandate or authorit)' of another Power, even though that Power is not 
a part)- to the Couventiou. A carriage without such an agreed stopping place be- 
tween territories subject to the sovereignty, suzeraint)', mandate or authority of the 
same High Contracting Party is not deemed to be international for the purposes 
of tiiese rules. 


(4) A carriage to be performed by se\'eral successive air carriers is deemed, 
for the purposes of these rules, to be one undi\ided caniage, if it has been regard- 
ed b>' the parties as a single operation, w'hether it has been agreed upon under the 
form of single contract or of a scries of contracts, and it does not lose its inter- 
national character merely because one contract or a series of contract is to be 
performed entirel)- within a territor\- subject to the sovereignty', suzerainty, man- 
date or authority of the same Higli Contiacting Party. 


[aj As stated in Sec. 2, the rules contained in this Schedule are the provisions 
oi the Convention. These conventions were subsequently amended by the 
Hague liotocol in 1955. The English text ol lljo Warsaw Convention, as 
aiJK.'iided by the Hague Protocol, has been reproduced below as Appen- 
dix I lor iniornialiou ol all interested in it. Similarly, tlie British Act, the 
Carriage b> Air (Siip[ilcmcntan' Provisions) Act, 19G2 (10 and 11 Eliz. II, 
c. I'O is also printed as Appendix 11. These do not lonu part of the Act 


2. (1) Tlio.se rules 

constituted public bodies 


apply to carriage iJerfonned by the State or by legally 
provided it tails within the conditions laid dowm in R. 1. 


( 2 ) Tlir-c rules do not apply to carriage pevlorrued under the terms of any 
InternaLioiiai Postal Convention. 


CHAPTER II 

DOCUMENTS OF CARRIAGE 
Prut 1 — Passenger ticket 

3. (1) For the carriage of passengers the caiiier roust dehver a passenger 
ticket wliich shall contain the foUow'ing particulaxs; — 

(a) the place and date of issue; 

(h) the place of departure, and of destination; 

(c) tlic agreed stopping places, provided tliat the carrier may reserve the 

right to alter the stopping places in case of necessity, and that if he 
exercises that right, the alteration shall not have the effect of depriving 
the carriage of its international character; 

(d) the name and address of the carrier or carriers; 

(o) a statement that the carriage is subject to the rules relating to liability 
contained iu this Schedule. 

(2) Ihe absence, irregularity or loss of the xrassenger ticket does not affect 
the existence or the validity of the contract of carriage, which shall none the less 
be suljjcrt to tlmse rules. Novertholss, if tlie carrier accepts a passenger without 
a passenger ticket having been delivered, he shall not bo entitled to avail himself 
of those provisions o£ this Schedule which exclude or limit Ixis liability. 

Part U — Luggage ticket. 

4 . (!) P’or the carriage of luggage, otlier tlian small personal objects of 
which the; pa.ssengcr takes charge himsell, the carrier must deliver a luggage 

ticket, 

(2) Tim luggage ticket shall be made out In duplicate, one port for the pas- 
senger and the other part for the carrier. 
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(o) The luggage ticket shall contain the following particulars:— 

(a) the place and date of iisue; 

(b) the place of departure and of destination; 

(c) the name and address of the carrier or carriers; 

(d) the number of the passenger ticket; 

(e) a statement that delivery of the luggage wiU be made to the bearer of 

the luggage ticket; 

(f) the number and weight of the packages; 

(g) the amount of the value declared m accordance with Rule 22 (2); 

(h) a statement that the carriage is subject to the rules relating to liability 

contained in this Schedule. ^ 

eristinL’^nr '“Sgage ticket does not affect the 

f vahdity of the contract of carriage, which shaU none-the-less be 

subject to these rules. Nevertheless, if the carrier accepts luggage without a lug- 
ga^ ticket having been delivered, or if the luggage ticket doef uot contain the 

habdity. “ ^ provisions of this Schedule which exclude or limit his 

Part HI — Air consignment note 

out fnd tile consignor t,i nuke 

s mor hii the°ri^h “t ” " ^^“^timent called an -air consignment note"; every eou- 
siguor has the nght to require the carrier to accept lliis document 

(-) The absence, regularity or loss of this- document does not affect the 
^tence or the validity of the contract of carnage which sha!! sut 

o the provisions of Rule 9, be nouc-the-Iess governed by diese rules.’ 

““signment note shall be made out by the consimor in 
three ongmal parts and be lianded over with the goods. ^ gn ni 

(2) The first part shall be marked “for the carrier” and sh ill he ,1 h 

sSied^lTth'’ part shall be marked “for the coastmie”; it shad be 

S Jrt accompany the goods Ti e 

(3) The caiTier shall sign an acceptance of the goods. 

(4) The signature of the carrier may be stamned- that- r.f « 

be printed or stamped. ^ stampea, tHat of the consignor may 

(5) If, at the request of the consignor the earri^r 

a^^f " -S%oTe“onSf. T Co 

separate =°“sig^^Vnofes° whe“th^re"ifLre '^one ^ 

" (ame of; 

(b) the place of departure and destination; 

(c) the agreed stopping places orovided th.^* * 1 . 

right to alter the stopping’ places in S earner may reserve the 
exercises that right the^alfemti^rch^ii ! necessity, and that if he 
the carriage of Tb 


Schedule I, Buie 8 Nof» i - 

enuArr '.“b'e' 
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(d) the name and address of the consignor; 

(e) the name and address of the first carrier; 

(f) the name and address of the consignee, if the case so requires; 

(g) the nature of the goods; 

(h) the number of the packages, the method of packing and the particular 

marks or numbers upon them; 

(i) the weight, the quantity and the volume or dimensions of the goods; 

(j) the apparent condition of the goods and of the packing; 

(k) the freight, if it has been agreed upon, the date and place of payment 

and the person who is to pay it; 

(l) if the goods are sent for payment on dehvery, the price of the goods and, 

if the case so requires, the amount of the expenses incurred; 

(m) the amount of the value declared in accordance with Rule 22 (2); 

(n) the number of parts of the air consignment note; 

(o) the documents handed to the earner to accompany the air consignment 

note; 

(p) the time- fixed for the completion of the carriage and a brief note of the 

route to be followed, if these matters have been agreed upon; 

(q) a statement that the carriage is subject to the rules relating to liability 

contained in this Schedule. 

9. If the carrier accepts goods without an air consignment note having been 
made out or if the air consignment note does not contain all the particulars set 
out in Rule 8 (a) to (i) inclusive and (q), the carrier shall not be entitled to avail 
himself of the provisions of this Schedule which exclude or limit his liability. 

10. (1) The consignor is responsible for the correctness of the particulars and 
statements relating to the goods wliich he inserts in tlie air consignment note. 

(2) The consignor will be liable for all damage suffered by the carrier or any 
other person by reason of the irregularity, incorrectness or incompleteness of the 
said particulars and statements. 

11. (1) The air consignment note is prima facie evidence of the conclusion 
of the contract of the receipt of the goods and of the conditions of carriage. 

(2) The statements in the air consignment note relating to the weight, dimen- 
sions and packing of the goods, as well as those relating to the number of pack- 
ages, are prima facie evidence of the facts stated; those relating to the quantity, 
volume and condition of the goods do not constitute evidence against the carrier 
except so far as they both have been, and are stated in the air consignment note 
to have been, checked by him in the presence of the consignor, or relate to the 
apparent condition of the goods. 

12. (1) Subject to his liability to carry out all his obligations under the con- 
tract of carriage, the consignor has the right to dispose of the goods by withdraw- 
ing them at the aerodrome of departure or destination, or by stopping them in 
the course of the journey on any landing, or by calling for them to be delivered 
at the place of destination or In the course of the journey to a person other Aan 
the consignee named in the air consignment note, or by requiring them to be re- 
turned to the aerodrome of departure. He must not exercise this right of dis- 
position in such a way as to prejudice the carrier or other consignors and he must 
repay any expenses occasioned by the exercise of this right. 

(2) If it is impossible to cany out the orders of the consignor, the carrier 
roust so inform him forthwith. 

Schedule 1, Htilc 0 — Note 1 complies with the particulars in the con- 

n) Under R. 9, the carrier cannot get slgnmcnt note os given in Rule 8 (a) to 

Ihc special exemption unless he strictly (i) and (q). (’64) AIR 1954 Cal 170 (171). 
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(3) If the carrier obeys the orders of the consignor for the disposition of the 
goods without requiring the production of the part of the air consignment note 
delivered to the latter, he will be liable, without prejudice to his right of recovery 
from the consignor, for any damage which may be caused thereby to any person 
who is lawfully in possession of that part of the air consignment note. 

(4) The right conferred on the consignor ceases at tlie moment when tliat of 
the consignee begins in accordance with Rule 13. Nevertheless, if the consignee 
declines to accept the consignment note or the goods, or if he cannot be com- 
municated with, the consignor resumes his right of disposition. 

13. (1) Except in the circumstances set out in Rule 12, the consignee is en- 
titled, on arrival of the goods at the place of destination, to require tlie carrier to 
hand over to him the air consignment note and to deliver the goods to him on 
paymaent of the charges due and on complying with the conditions of carriage 
set out in the air consignment note. 

(2) Unless it is otherwise agreed, it is the duty of the carrier to give notice 
to the consignee as soon as the goods arrive. 

(3) If the carrier admits the loss of the goods, or if the goods have not arrived 
at the expiration of seven days after the date on which they ought to have arrived, 
the consignee is entitled to put into force against the carrier the rights which ilow 
from the contract of carriage. 

14. The consignor and the consignee can respectively enforce all the rights 
given them by Rules 12 and 13, each in his o\mi name, whether he is acting in 
his own interest or in the interest of another, provided that he carries out the obli- 
gations imposed by the contract. 

15. (1) Rules 12, 13 and 14 do not affect either the relations of the con- 
signor or the consignee with each other or the mutual relations of third parties 
whose rights are derived either from tlie consignor or from the consignee. 

(2) The provisions of Rules 12, 13 and 14 can only be varied by express pro- 
visions in their air consignment note. 

16. (1) The consignor must furnish such information and attach to the air 
consignment note such documents as are necessary to meet the formalities of cus- 
toms, octroi or police before the goods can be delivered to the consignee. The 
consignor is liable to the carrier for any damage occasioned by the absence, insuffi- 
ciency or irregularity of any such information or documents, unless the damage is 
due to the fault of the carrier or his agents. 

(2) The carrier is under no obligation to enquire into the correctness or suffi- 
ciency of such information or documents. 


CHAPTER 


LIABILITY OF THE CARRIER 


17. The carrier is liable for damage sustained in the event of the death or 
wounding of a passenger or any other bodily injury suffered by a passenger, if the 
accident which caused the damage so sustained took place on board the aircraft 
or in the course of any of the operations of embarking or disembarking. 


Sebednle ^ Rale 17 — Note 1 
(1) The provisions of the Carriage by 
Air Act^ should be made applicable to in- 
temal air transport, even though the Cen- 
tral Government not yet issued any 
notification under Section 4, extending iti 


operation. Therefore, under Rules 17 and 
20 (1) a carrier is liable unless he 

proves that he was not negligent. (1962) 
AIR 1962 Cal 544 (548). ‘ ' 

[But see AIR 1964 Cal 396 (DB).] 

(1) Ordmarily the expression ‘carriage 
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18. (1 The earner is liable for damage sustained in the event of the des- 

tachon or loss of, or of damage to, any registered luggage or any goods, if the 
occmence which caused the damage so sustained took place during the carriage 

carnage by air w thin the meaning of the preceding paragraph com- 

Ke of ^e carrier, 

whether m an aerodrome or on board an aircraft, or, in the case of a landing out- 

itcle an aerodrome, m any place whatsoever. ° 

hv C*® ca^ge by air does not extend to any carriage by land, 

Carriage bT^lir ^ P^^*®® do^rig the 

air damage occasioned by delay in the carriage by 

air ot passengers, luggage or goods. ^ ^ 

f il-P "^’ii earner is not liable if ho proves that he and his agents have 

““ 

tlvd IE d“ Ciuriage of goo^ and luggage the carrier is not hable if he proves 

^ ho ®®®“‘®°®d by negligent pilotage or negligence in the handling 

havo 1 “ “^vigation and that, in aU other respects, he and his agents 

have taken all necessary measures to avoid the damage, ^ 

hv ‘^® damage wa^ caused by or contributed to 

or Jttirf!om“4 hatm;;?” ®““®^‘‘‘® ^® 

22. (1) In the carriage of passengers the liability of the carrier for each 
passenger is hm.ted to the si^ of 125.000 francs, mere damages may braw^- 
ccl m lie toiTO of periodical payments, tlie equivalent capital value of the said 
paymeute shah not exceed 125.000 francs. Nevertheless, by special contract the 
carrier and the pa.s.senger may agree to a higher limit ot liability. 

(2) In the carriage of registered luggage and of goods, the liability of tlie 
earner is limited to a sum of 250 francs per kilogram, unless the consignor has 
macie, at the time when the package was handed over to the carrier a special 
cleclaration of the value at delivery and has paid a supplementary sum if the case 
so requires. In that case the carrier will be liable to pay a sum not exceeding 

the declared sum, unless he proves that that sum is greater than the actual value 
to the consignor at delivery. 

(3) As regMcls objects of which the passenger takes charge himself, the liabl- 
uty of the carrier is limited to 5^000 francs per passenger. 

^ (4) The sum3_ mentioned in this rule shall be deemed to refer to the French 

milligrams 


Schedule I, Rule IS — Note 1 
by air’ cannot include mere storage of 
goods after they are transported by the 
air-craft to the destination and they are 
awaiting delivery to the consignee. (*64) 
60 Bom LR 944 (963). (Carriage by air 
of parcel containlDg gold from Karachi to 
Bombay — Loss in Bombay office while 
awaiting delivery — Carrier not liable for 
loss under Rule 18 (1).) 

(2) The liability of Indian Airlines Cor- 
poration is governed by the English Com- 
mon Law Bs administered In India; the 
Contract Act, 1872 has no application. As 


the English Common Law is applicable, 
the Corporation can exempt itself of all 
liabilities including its liability for negli- 
gence, by special agreement AIR 1961 
Cal 383 (385, 380). 

Schedule 1, Role 22 — Note 1 

(1) In the absence of a Notification 
under Section 4 by the Central Govern- 
ment applying rules under Schedule I to 
internal carriage by air a consignor con- 
signing goods by air within India cannot 
have the benefit of Rule 22 of Schedule I. 
AIR 1969 Cal 766 (767): ILR (1960) 1 Cal 
701. 
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23« Any provision tending to relieve the carrier of liability or to fix a lower 
limit tftan that which is laid down in these rules shall be null and void, but nullity 
of any such provision does not involve the nullity of the whole contract, which 
shall remain subject to the provisions of this Schedule. 

24. (1) In the cases covered by Rules 18 and 19, any action for damages, 
however founded, can only be brought subject to the conditions and limits set out 
in this Schedule. 

(2) In the cases covered by Rule 17, the provisions of sub-rule (1) also apply 
without prejudice to the questions as to who are the persons who have the right 
to bring suit and what are their respective rights. 


25. (1) The carrier shall not be entitled to avail himself of the provisions of 
this Schedule which exclude or limit his liability, if the damage is caused by his 
wilful misconduct or by such default on his part as is in the opinion of the Coiart 
equivalent to wilful misconduct, 

(2) Similarly, the carrier shall not be entitled to avail himself of the said pro- 
visions, if the damage is caused as aforesaid by any agent of the carrier acting 
within the scope of his employment 


26. (1) Receipts by the person entitled to delivery of luggage or goods 
^'ithout complaint is prima facie evidence that the same have been delivered in 
good condition and in accordance with the document of carriage. 

(2) In the case of damage, the person entitled to deliver>' must complain to 
the carrier forthwith after the discovery of the damage, and, at the latest within 
three days from the date of receipt in tlio case of luggage and seven days from 
the date of receipt in the case of goods. In tlio case of delay the complaiut must 
be made at the latest within fourteen days from the date on which the luggage or 
goods have been placed at his disposal. 

(3) Every complaint must be made in %vriting upon the document of carriage 
or by separate notice in writing despatched wthin the times aforesaid. 

(4) Failing complaint within the times aforesaid, no action shall lie against tlie 
carrier, save in the case of fraud on his part 

27. In the case of the death of the person liable, an action for damages lies 
in accordance with these rules against those legally representing his esLate. 

28. An action for damages must be brouglit at the option of the plaintiff, 
either before the Court having jurisdiction where the carrier is ordinarily resident^ 
or has his principal place of business, or has an establishment by which the con- 
tract has been made or before the Court having jurisdiction at the place of desti- 
nation. 

29. The right of damages shall be extinguished if an action is not brought 
within two years, reckoned from the date of arrival at the destination, or from 

the date on which the aircraft ought to have arrived, or from the date’ on which 
the carriage stopped. 


30. (1) In the case of carnage to be performed by various successive carrien 
and falbng within the definition set out in sub-rule (4) of Rule 1, each carrier who 
Mcepts passengers, luggage or goods is subjected to the rules set out in this 
Schedule, and is deemed to bo one of the contracting parties to the contract of 

^age in so far as the contract deals with that part of the carriage which is per- 
formed under his supervision, ^ 


take action only against the carrier who performed the 
the accident or the delay occurred, save in tiie case where 
the first carrier has assumed liability for the whole journey* 

(3) As regards luggage or goods, the passenger or cons 
of action against the first carrier, and the Dassencrer nr non 
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to delivery will have a right of action against the last carrier, and further, each 
may take action against the carrier who performed the carriage during which the 
destruction, loss, damage or delay took place. The carriers will be jointly and 
severally liable to the passenger or to the consignor or consignee. 


CHAPTER IV 

PROVISIONS RELATING TO COMBINED CARRIAGE 

31. (1) In the case of combined carriage performed partly by air and partly 
by any other mode of carriage, the provisions of this Schedule apply only to the 
carriage by air, provided that the carriage by air falls within the terms of R. 1. 

(2) Nothing in this Schedule shall prevent the parties in the case of com- 
bined carriage from inserting in the document of air carriage conditions relating to 
other modes of carriage, provided that the provisions of this Schedule are observed 
as regards the carriage by air. 

■ ^ 

CHAPTER V 

GENERAL AND FINAL PROVISIONS 

32. Any clause contained in the contract and all special agreements entered 
into before the damage occurred by which the parties purport to infringe the rules 
laid down by this Schedule, whether by deciding the law to be applied, or by 
altering the rules as to jurisdiction, shall be null and void. Nevertheless, for the 
carriage of goods arbitration clauses are allowed, subject to these rules, if the 
arbitration is to take place in the territory of one of the High Contracting Parties 
within one of the jurisdictions referred to in Rule 28. 

33. Nothing contained in this Schedule shall prevent tiie carrier either from 
refusing to enter into any contract of carriage, or from making regulations which 
do not conflict with the provisions of this Schedule. 

34. This Schedule does not apply to international carriage by air performed 
by way of experimental trial by air navigation undertakings with the view to the 
establishment of a regular hne of air navigation, nor does it apply to carriage per- 
formed in extraordinary circumstances outside the normal scope of an air carrier's 
business. 

35. The expression "days” when used in these rules means current days, not 
working days. 

30, When a High Contracting Party has declared at the time of ratification 
of or of accession to the Convention that the first paragraph of Article 2 of the 
Convention shall not apply to international carriage by air performed directly by 
the State, its colonies, protectorates or mandated territories or by any other territory 
under its sovereignty, suzerainty or authority, these rules shall not apply to inter- 
national carriage by air so performed. 


SECOND SCHEDULE 

(See Section 2) 

PROVISIONS AS TO LIABILITY OF CARRIERS IN THE EVENT OF 

THE DEATH OF A PASSENGER 

1, The liability shall be enforceable for the benefit of such of the membeis 
of the passenger's family as sustained damage by reason of his death. 

Schedule L Rule 88 — Note 1 and not where the consignment note was 

m The aoeclal exemption from liability by the forwarding agent and not the can* 
gjwen In Rule 8® Klven to the carrier, rier. (*64) AIR 1964 Cal 170 (171). 
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In this rule the expression “member of the family” means wife or husband, 
parent, step-parent, grand-parent, brother, sister, half-brother, half-sister, child, 
step-child, grandchild: 

Provid^ that, in deducing any such relationship as aforesaid any illegitimate 
person and any adopted person sh^ be treated as being, or as having been, the 
legitimate child of his mother and reputed father or, as the case may be, of his 
adopters. 

2. An action to enforce the liability may be brought by the personal reprt?- 
sentative of the passenger or by any person for whose benefit the liability is 
under the last preceding rule enforceable, but only one action shall be brought 
in ‘[India] in respect of the death of any one passenger, and every such action 
by whomsoever brought shall be for the benefit of all such persons so entitled 
as aforesaid as either are domiciled in ‘[India] or, not being domiciled there, ex- 
press a desire to take the benefit of the action. 

[a] Substituted for “the States” by Act 3 of 1951, S. 3 and Schedule. 

3. Subject to the provisions of the next succeeding rule the amount recover- 
ed in any such action, after deducting any costs not recovered from the defendant, 
shall be divided between the persons entitled in such proportions as the Court 
may direct. 

4. The Court before which any such action is brought may at any stage of 
die proceedings make any such order as appears to the Court to be just and equi- 
table in view of the provisions of the First Schedule to this Act limiting the lia- 
bility of a carrier and of any proceedings which have been, or are likely to be, 
commenced outside ‘[India] in respect of the death of the passenger in question. 

[a] Substituted for “the States” by Act 3 of 1951, Sec. 3 and Schedule. 


APPENDIX I 

WAItSAW CONVENTION WITH THE AMENDMENTS MADE IN IT 

BY THE HAGUE PROTOCOL^ 

PART I 

(The English Text) 

CONVENTION 

FOR THE UNIFICATION OF CRETAIN RULES RELATING TO INTER- 
NATIONAL CARRIAGE BY AIR 

CHAPTER I 

SCOPE— DEFINITIONS 

Article 1 

This convention applies to all international carriage of persons, baggage or 
cargo perfonned by aircraft for reward. It applies equally to gratuitous carriage 
by aircraft performed by an air transport undertaking. 

(2) For the purposes of this Convention, the expression mtemational carriage' 
means any carriage in which, according to the agreement between the parties, the 
place of departure and the place of destination, whether or not there be a break 
in the carriage or a transhipment, are situated either within the territories of two 
High Contracting Parties or within the territory of a single High Contracting Party 
if there is an agreed stopping place within the territory of another State, even if 
that State is not a High Contracting Party. Carriage between two points within 

Isrritory of a single High Contracting Party without an agreed stopping place 

vrithin the temtory of another State is not international carriage for die purposes 
of this Convention. 

(3) Carriage to bo performed by several successive air carriers is deemed, for 
the purposes of this Convention, to be one undivided carriage if it ha? been re- 

[a] Signed on 28-9-1955. India does not seem to have signed the ProtocoL 

Indito Carriage by Air Act, 1934, gives effect to the original Convention 
iigned at Warsaw on 12-10-1929. 


i 
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garded by the parties as a single operation. Whether it had been agreed upon 
under the fonn of a single contract or of a series of contracts, and it does not lose 
its international character merely because one contract or a series of contracts is 
to be performed entirely within the territory of the same State. 

Article 2 

(1) This Convention applies to carriage performed by the State or by legally 

constituted public bodies provided it falls within the conditions laid down in 
Article 1. 

(2) This Convention shall not apply to carriage of mail and postal packages. 

CHAPTER H 

DOCUMENTS OF CARRIAGE 
SECTION 1— PASSENGER TICKET 

Article 3 

(1) In respect of the carnage of passengers a ticket shall be delivered contain- 

iug— • 

(a) an indication of the places of departure and destination; 

(b) if the places of departure and destination are within the territory of a 
single High Contracting Party, one or more agreed stopping places 
being within the territory of another State, an indication of at least one 
such stopping place; 

(c) a notice to the effect that, if the passenger's journey involves an ulti- 

mate destination or stop in a country other than the coimtry of depar- 
ture, the Warsaw Convention may be applicable and that the Con- 
vention governs and in most cases limits the liability of carriers for 
death or personal injury and in respect of loss of or damage to bag- 
gage. 

(2) The passenger ticket shall constitute prima facie evidence of the conclu- 
sion and conditions of the contract of carriage. The absene, irregularity or loss 
of the passenger ticket does not affect the existence or the validity of the contract 
of carriage which shall, nonetheless, be subject to the rules of tliis Convention. 
Nevertheless, if, with the consent of the carrier, the passenger embarks without 
a passenger ticket having been delivered, or if the ticket does not include the 
notice required by piiragrapb (I) (c) of this Article, the carrier shall not be en- 
titled to avail himself of the provisions of Article 22. 

SECTION 2— BAGGAGE CHECK 

Article 4 

(1) In respect of the carriage of registered baggage, a baggage check shall be 
delivered, which, unless combined with or incorporated in a passenger ticket which 
complies with the provisions of Article 3, paragraph (1), shall contain — 

(a) an indication of the place of departure and destination ; 

(b) if the places of departure and destination are within the territory of a 

single High Contracting Party, one or more agreed stopping places 
being within the territory of another State, an indication of at least 
one such stopping place; 

(c) a notice to the effect that, if the carriage involves an xJtimate destina- 

tion or stop in a coimtry other than the country of departure, the 
Warsaw Convention may be applicable and that the Convention 
governs and in most cases limits the liability of carriers in respect of 
loss of, or damage to baggage. 

(2) The baggage chock shall constitute prima facie evidence of the registra- 
tion of the baggage and of the conditions of the contract of carriage. The 
absence, irregularity or loss of the baggage check does not affect the existence or 



[TImi Indian] Carriage by Air Act» ldS4 


[App I Art 10] 205 


tile validity of the contract of carriage which shall, none the less, be subject to 
the rules of this Convention. Nevertheless, if the carrier takes charge of the bag- 
gage without a baggage check having been delivered or if the baggage check 
(unless combined with or incorporated in the passenger ticket which complies ^vith 
the provisions of Article 3, paragraph (1) (c)), does not include tlie notice required 
by paragraph (1) (c) of this Article, he shall not be entitled to avail himself of the 
provisions of Article 22, paragraph (2). 

SECTION 3— AIR WAYBILL 

Article 5 

(1) Every carrier of cargo has the right to require the consignor to make out 
and hand over to him a document called an “air waybill ever\ consignor has the 
ri^t to require the canier to accept this document. 

(2) The absence, irregularity or loss of this document does not affect tlie 
existence or the validity of tlie contract of carriage which shall, subject to the 
provisions of Article 9 be none the less governed by the rules of tliis Convention. 


Article G 

(1) The air w^aybill shall be made out by the consignor in three origimil parts 
and be handed over with the cargo. 

(2) The first part shall be marked “for the carrier", and sliall be signed hy the 
consignor. The second part shall be niarked “for tire consignee”; it sliall be 
si^ed by the consignor and l)y the cairicr and shall accompany tlic car^o. The 

part shall be signed by the carrier and handed b\ Ijiiu to ihc consimior alter 
the cargo has been accepted. 

(3) Tlie carrier sliall sign prior to the loading of cargo on board die aircraft. 

(4) The signature of the carrier may be stamped; Uiat of the consignor may 
be printed or stamped. 

, ff» at the request of the consignor, the carrier makes out the air wa>'hiU, 

he shall be deemed, subject to proof to the contrary, to have done so on behalf 
oi the consignor. 

Article 7 

The earner of cargo has the right to require the consignor to make out sepa- 
rate waybills when there is more ian one package. 


Article 8 

The air waybill shall contain — 

(a) an indication of the places of departure and destination; 

(b) if the places of departure and destination are within the territory of a 

single High Contracting Party, one or more agreed stopping places 
being within the territory of another State, an indication of at least 
one such stopping place; 

(c) a notice to the consignor to the effect that, if the carriage involves an 

ultimate destination or stop in a country other than the country of 
departure, the Warsaw Convention may be applicable and that the 
Convention governs and in most cases limits the liability of carriers in 
respect of loss of, or damage to, cargo. 


Article 9 

If, with the consent of the carrier, cargo is loaded on board the aircraft with- 
an air waybill having been made out, or if the air waybill does not include 
^ n^ce required by Article 8, paragraph (c), the carrier shall not be entitled to 
an nimself of the fwnvisions of Article 2^ paragraph (2). 


Article 10 

consignor is responsible for the correctness of the particulars 
®®®®inents r elating to the cargo which he inserts in the air waybill. 


and 
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(2) The consignor shall indemnify the carrier against all damage suffered by 

him, or by any other person to whom the carrier is liable, by reason of the irregu- 

lanty, incorrectness or incompleteness of the particulars and statements furnished 
by the consignor. 

Article 11 

(1) The air waybill is prima facie evidence of the conclusion of the contract 
ot the receipt of the cargo and of the conditions of carriage. 

The statements in the air waybill relating to the weight, dimensions and 

pac go the cargo, as well as those relating to the number of packages, are 

pnma facie e-ridence of tlie facts stated; tliose relating to the quantity, volume and 

condition of the cargo do not constitute evidence against the carrier except so far 

as they both have been, and are stated in the air waybill to have been, checked 

by him m the presence of the consignor, or relate to the apparent condition of 
the cargo. 

Article 12 

(1) Subject to his liability to carry out all his obligations under the contract 
ot carnage, the consignor has the right to dispose of the cargo by withdrawing it 
at the aerodrome of departure or destination, or by stopping it in the course of the 
journey on any landing, or by calling for it to be delivered at the place of desti- 
nation or in the course of the journey to a person other than the consignee named 
m tile air waybill, or by requiring it to be returned to the aerodrome of departure. 

e must not exercise this right of disposition in such a way as to prejudice the 

earner or other consignors and he must repay any expenses occasioned by the 
exercise of this right. 

(2) If it is impossible to cany out the orders of the consignor, the carrier 
rrjiist so inform him forthwith, 

h3) If the carrier obeys the orders of the consignor for the disposition of the 
c^rco without requiring the production of tlie part of the air waybiU delivered to 
the latter, he will be liable, without prejudice to Iiis right of recovery from the con- 
si^rnor, for any damage which may be caused tliereby to any person who is law- 
fully in possession of that part of the air waybill. 

f4) The right conferred on the consignor ceases at the moment when that 
of the consignee begins in accordance with Article 13. Nevertheless, if the con- 
sienee declines to accept the waybill or the cargo, or if he cannot be communicated 
with, the consignor resumes his right of disposition. 

Article 13 

(1) Except in the circumstances set out in the preceding Article, the consignee 
is entitled, on arrival of the cargo at the place of destination, to require the carrier 
to hand over to him the air waybill and to deliver the cargo to him, on payment 
of the charges due and on complying with the conditions of carriage set out in 
the air waybill. 

(2) Unless it is otherwise agreed, it is the duty of the carrier to give notice 
to the consignee as soon as the cargo arrives. 

(3) If the carrier admits the loss of the cargo, or if the cargo has not arrived 
at the expiration of seven days after the date on which it ought to have arrived, 
the consignee is entitled to put into force against the carrier the rights which flow 
from the contract of carriage. 

Article 14 

The consignor and the consignee can respectively enforce all the rights given 
them by Articles 12 and 13, each in his own name, whether he is acting in his own 
interest or in the interest of another, provided that he carries out the obligations 
impo.sed by the contract. 

Article 15 

(1) Articles 12, 13 and 14 do not affect either the relations of the consignor 
or the consignee with each other or the mutual relations of third parties whoso 
rights are derived either from the consignor or from the consignee. 
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(2) The provisions of Articles 12, 13 and 14 can only be varied by express 
jaovisions in the air waybill 

(3) Nothing in this Convention prevents the issue of a negotiable air waybill 

Article 10 

(1) The consignor must furnish such information and attach to the air way- 
bill such documents as are necessary to meet the formalities of the ciistoms, octroi 
or police before the cargo can be delivered to the consignee. The consignor is 
liable to the carrier for any damage occasioned by the absence, insufficiency or 
irregularity of any such information or documents, unless the damage is due to the 
fault of the carrier or his servants or agents. 

(2) The carrer is under no obligation to enquire into the correctness or suffi- 
ciency of such information or documents. 

CHAPTER HI 

LIABILITY OF THE CARRIER 

Article 17 

The carrier is liable for damage sustained in the event of the death or wound- 
ing of a passenger or any other bodily injury suffered by a passenger, if the acci- 
dent which caused the damage so sustained took place on board the aircraft or in 
the course of any of the operations of embarking or disembarking. 

Article 18 

(1) The carrier is liable for damage sustained in the event of the destruction 
or loss of. or of damage to, any registered baggage or any cargo, if the occurrence 
which caused the damage so sustained took place during the carriage by air. 

(2) The carriage by air within the meaning of the preceding paragraph com- 
P*^ses the period during which the baggage or cargo is in charge of the carrier, 
whether in an aerodrome or on board an aircaft, or in the case of a landing outside 
an aerodrome, in any place whatsoever. 

(3) The period of the carriage by air does not extend to any carriage by land, 
by sea or by river performed outside an aerodrome. If, however, such a carriage 
takes place in the performance of a contract for carriage by air for the purpose of 
loading, delivery or transhipment, any damage is presumed, subject to proof to 

the contrary, to have been the result of an event which took place during the car- 
riage by air. 

Article 19 

The carrier is liable for damage occasioned by delay in the carriage by air 
of passengers, baggage or cargo. 

Article 20 

The carrier is not liable if he proves that he and his servants or agents have 
tak^ all necessary measures to avoid the damage or that it was impossible for him 
or them to take such measures. 

Article 21 

If the carrier proves that the damage was caused by or contributed to by the 
ne^genco of the injured person, the Court may, in accordance with the provisions 
of Its own law, exonerate the carrier wholly or partly from the liability. 

Article 22 

(1) In the carriage of persons the liability of the carrier for each passenger is 
Umited to the sum of two hundred and fifty thousand francs. Where, in accord- 
toce with the law of the Court seized of the case, damages may be awarded iu 
tne torm of periodical payments the equivalent capital value of the said payments 
exceed two hundred and fifty thousand francs. Nevertheless, by special 
contract, the carrier and the passenger may agree to a higher limit of liability 
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(2) (a) In the carriage of registered baggage and of cargo, the liability of the 
carrier is limited to a sum of two hundred and Sty francs per kilogramme, u^ess the 
passenger or consignor has made, at the time when the package was handed over 
to the carrier, a special declaration of interest in delivery at destination and has 
paid a supplementary- sum if the case so requires. In that case the carrier will 
be liable to pay a sum not exceeding the declared sum, unless he proves that that 
sum is greater than the passengers or consignor’s actual interest in delivery at 
destination, 

(b) In the case of loss, damage or delay of part of registered baggage or 
cargo, or of any object contained therein, the weight to be taken into 
consideration in detei-mining the amount to which the carrier’s liability 
is hmited shall be only the total weight of the package or packages 
concerned. Nevertheless, when the loss, damage or delay of a part of 
the registered baggage or cargo, or of an object contained therein, 
adects tlie value of other packages covered by the same baggage check 
or the same air waybill, the total weight of such package or packages 
shall also be taken into consideration in determining the limi t of liabi- 
lih'. 


As regards objects of which the passenger takes charge himself the liability 
of tliL canier is limited lo five tliousand Francs per passenger. 

f l) The limits prescribed in this Article shall not prevent tlie Court from 
awardiuc, in accordance with its own law, in addition, the whole or part of the 
Court costs and of the other expenses of the litigation mciirred by tlie plaintiff. 
The foregoing provision shall not apply if the amount of the damages awarded, 
e>:cluc]ing Court costs and other expenses of the litigation, does not exceed the sum 
wliich tjic carrier has offered in writing to the plaintiff xritiun a i^eriod of six 
moutljs from tlie dale of tlie occunenco causing the damage, or before tlie com- 
mencement of the action, if that is later. 

(5; The sums mentioned in Francs in tliis Article shall be deemed to refer to 
a currency unit consisting of sixty-live and a half mihgrammes of gold of mille* 
simal finenoss nine hundi'cd. These sums may be converted into national currencies 
in round figures. Conversion of the sums into national currencies other than gold 
shall, in case of judicial proceedings, be made according to the gold value of such 
euiTcucics at the date of the judgment. 


Article 23 

(1) Any provision tending to relieve the carrier of liability or to fix a lower 
limit than that which is laid down in this Convention shall be null and void, but 
the nullity of any such provision does not involve the nullity of the whole contract, 
which shall remain subject to the provisions of this Couvention. 

(2) Paragraph (1) of this Article shall not apply to provisions governing loss 
or damage resulting from the inherent defect, quoLty or vice of the cargo carried. 

Article 24 

(1) In the cases covered by Articles 18 and 19 any action for damages, how- 
ever founded, can only bo brought subject to the conditions and limits set out in 
this Convention. 

(2) In the cases covered by Articlo 17 the provisions of the preceding para- 
graph also apply, without prejudice to the questions as to who are the persons 
who have the right to bring suit and what ore their respective rights. 


Articlo 29 

The limits of liability spedfled in Article 22 shall not apply if it is proved 
that the damage resulted from an act or omission of tho carrier, his servants of 
agents, done with intent to cause damage or recklessly and with knowledge that 
damage would probably result; provided that, in the cose of such act or omission 
of a servant or agent, tt la also proved that he was noting within tho scope of his 
employment 
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Article 25A 

(1) If an action is brought against a servant or agent of the carrier arising 
out of damage to which this Convention relates, such servant or agent, if he proves 
that he acted within the scope of his employment, shall be entitled to avail him- 
self of the limits of liability which that carrier himself is entitled to invoke under 
Article 22. 

(2) The aggregate of the amounts recoverable from tlie carrier, his servants 
and agents, in that case, shall not exceed the said limits. 

(3) The provisions of paragraphs (1) and (2) of this Article shall not apply 
if it is proved that the damage resulted from an act or omission of the servant 
Or agent done with intent to cause damage or recklessly and with knowiedge 
that damage would probably result. 


Article 26 

(1) Receipt by the person entitled to delivery of baggage or cargo wthout 
complaint is prima facie evidence that the same has been delivered in good condi- 
tion and in accordance with the document of carriage. 

(2) In the case of damage, the person entitled to delivery must complain to 
the carrier forthwith after the discovery of the damage, and, at the latest, within 
seven days from the date of receipt in the case of baggage and fourteen days from 
^e date of receipt in the case of cargo. In the case of delay the complaint must 
be made at the latest within twenty-one days from the date on which the baceace 
or cargo have been placed at his disposal 

(3) Every complaint must be made in writing upon the document of cairiage 
or by separate notice m writing despatched within the times aforesaid. 

(4) Failing complaint within the rimes aforesaid, no action shall lie against 
tbe carrier, save in the case of fraud on his part. 


Article 27 


In the case of the death of the person liable, an action for damafies lies in 

Convention against those legally representing 


Arncio 28 

fk action for damages must be brought, at the option of the olaintiff in 

£^diSi^n\h High Contracring Parties, either before the Court 

^ contract has^een made or before 

“ ^ )urisdJction at the place of destination 

of the Court seised 

Article 29 

tt. £ Si.’""'* kv 

Article 30 

falling within^ set carriers and 
carrier who accepts passenaer^ haaL^» ^ 1. each 

in this ConventSi. S subjected to the rules set out 

tract of carriage to Tfe aTtoe contact do 1 ® parties to the con- 

which IS performed under his supervi^n! ^ carriage 

IVoL 2.] 3 A. M. 14 
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(2) In the case of carriage of this nature, the passenger or his representative 
can take action only against the carrier who performed the carriage during which 
the accident or the delay occurred, save in the case where, by express agreement; 
the first carrier has assumed fiabiUty for the whole journey. 

(3) As regards baggage or cargo, the passenger or consignor will have a right 
of action against the first carrier, and the passenger or consignee who is entitled 
to delivery will have a right of action against the last carrier, and further, each 
may take action against the carrier who performed the carriage during which the 
destruction, loss, damage or delay took place. These carriers will be jointly and 
severally fiable to the passenger or to the consignor or consignee. 


CHAPTER IV 

PROVISIONS RELATING TO COMBINED CARRIAGE 

Article 31 

(1) In the case of combined carriage performed partly by air and partly by 

any other mode of carriage, the provisions of this Convention apply only to the 

carriage by air, provided that the carriage by air falls within the terms of Arti- 
cle 1. 

(2) Nothing in this Convention shall prevent the parties in the case of com- 
bined carriage from inserting in the document of air carriage conditions relating 
to other modes of carriage, provided that the provisions of this Convention, are 
observed as regards the carriage by air. 

CHAPTER V 

GENERAL AND FINAL PROVISIONS 

Article 32 

Any clause contained in the contract and all special agreements entered into 
before the damage occurred by which the parties purport to infringe the rules 
laid down by this Convention, whether by deciding the law to be apphed, or by 
altering the rules as to jurisdiction, shall be null and void. Nevertheless for the 
carriage of cargo arbitration clauses are allowed, subject to this Convention, if the 
arbitration is to take place within one of the jurisdictions referred to in ^e first 
paragraph of Article 28. 

Article 33 

Nothing contained in this Convention shall prevent the carrier either from 
refusing to enter into any contract of carriage, or from making regulations which 
do not conflict with the provisions of this Convention. 

Article 34 

The provisions of Articles 3 to 9 inclusive relating to documents of carriage 
shall not apply in the case of carriage performed in extraordinary circumstances 
outside the normal scope of an air carriers business. 

Article 35 

The expression *"days'’ when used in this Convention means current days not 
working days. 

Article 36 

The Convention is drawn up In French in a single copy which shall remain 
deposited in the archives of the Ministry for Foreign Affairs of Poland and of 
which one duly certified copy shall be sent by the Polish Government to the Gov- 
ernment of each of the Hii[^ Contracting Parties. 
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Article 40A 

(1) (This paragraph is not reproduced. It defines “High Contracting Party”.) 

(2) For the purposes of the Convention the word territory means not only 
die metropolitan territory of a State but also all other territories for the foreign 
lelatioDs ^ which that State is responsible. 

(Articles 37, 38, 39, 40 and 41 and the concluding words of the Convention 
are not reproduced. They deal with the coming into force of the Convention.) 


APPENDIX n 

CARRIAGE BY AIR (SUPPLEMENTARY PROVISIONS) ACT, 1962 

(10 & 11 Eliz. 2, c. 48) 

CONTENTS 


SECTIONS 

1. Supplementary Convention to have force of law. 

2. Interpretation of Supplementary Convention. 

3. Application of provisions of Acts of 1961 and 1932. 

4. Interim protection for carriers’ servants and agents. 

5. Application to British possessions, etc., and to carriage by air not govern- 

ed by Supplementary Convention. 

6. Application to Crown. 

7. Short tide, commencement and saving. 


SCHEDULE 


An Act to give effect to the Convention, supplementary to the Warsaw Conven- 
tion, for the unification of certain rules relating to international carriage by air 
performed by a person other than the contracting carrier; and for connected 
purposes. 

[19th July. 1962.] 

1. Supplementary Convention to have force of law. — (1) The provisions of 
the Convention, supplementary to the Warsaw Convention, for the unification 
of certain rules relating to international carriage by air perfonned by a 
person other than the contracting carrier, as set out in the schedule to 
this Act, shall, so far as they relate to the rights and liabilities of carriers, carriers^ ser- 
yants and agents, passengers, consignors, consignees, and other persons, and sub- 
ject to the provisions of this Act, have the force of law in the United Kingdom 
m relation to any carriage by air to which the Convention applies, irrespective of 
the nationahty of the aircraft performing thaf carriage. 

(2) If there is any inconsistency between the text in English in Part I of the 

Schedule to this Act and the text in French in Part U of that Schedule, the text in 
rrenen shall prevau. 


of Supplementary Convention.— (1) In the Schedule to this 
Act, the Warsaw Convention" means — 

(a) before the day on which section one of the Carriage by Air Act, 1961, 

TOm« mto force, the Convention set out in the First Schedule to the 
Carriage by Air Act, 1932, and 

(h) on and after that day, the Convention set out in the First Schedule to 
the said Act of 1961, 

"the ” labilities arising out of an occurrence before that day, 

ftat da^ Convention shall continue to have the same meaning as before 
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(2) In .Articles MI and MU in the Schedule to this Act, “Court” includes 
(in an arbitration allowed by the Conventions referred to in the foregoing sub- 
section or by Article L\, Section 3 in the Schedule to this Act) an arbitrator. 

(3) In the application to Scotland of the Schedule to this Act and of the fore- 
going provTsions of this section, for references to an arbitrator and a plaintiff, 
there shall be substituted respectively references to an arbiter and a pursuer. 

3. Application of provisions of Acts of 1961 and 1932. — (1) In paragraph (a) 
of sub-section (1) and in sub-sections (2) and (3) of section four of the said Act 
of 1961 (which explain the limitations on liability in Article 22 in the First Sche- 
dule to that Act and enable a Court to make appropriate orders and awards to 
give effect to those limitations) references to the said Article 22 shall include, 
subject to any necessary modifications, references to Article M in the Schedule 
to this Act. 

(2) In section five of the said Act of 1961 (which limits the time for bring- 
ing proceedings against a carrier’s servant or agent and to obtain contribution from 
a carrier) references to a carrier include references to an actual carrier as defined 
in paragraph (c) of Article I in the Schedule to this Act as well as to a contracting 
carrier as de^ed in paragraph (b) of that Article. 

(3) In section eight of the said Act of 1961 (which relates to actions against 
States brought in the United Kingdom in accordance with Article 28 in the First 
Schedule to that Act) and in section two of the said Act of 1932 (which contains 
corresponding provisions) the reference to Article 28 shall include a reference to 
Article MU in the Schedule to this Act. 

4. Interim protection for carrier’s servants and agents. — ^Article V in 
the Schedule to this Act, and so much of Article VI in that Schedule 
as limits the aggregate amount wliich can be recovered from a carrier 
and his servants and agents, shall, in relation to rights or liabilities arising out of 
an occurrence before tlie day on which Article 25A in the First Schedule to the 
said Act of 1961 (to which those provisions are supplementary) comes into force, 
apply not only in relation to carriage performed by an actual carrier and to the 
persons mentioned in those provisions but also in relation to any other carriage 
governed by the Convention set out in the First Schedule to the said Act of 1932 
and to any carrier under that convention and his servants and agents. 

5. Application to British possessions, etc., and to carriage by air not govern- 
ed by Supplementary Conv^^ntion. — (1) Section nine of tlie said Act of 1961 (which 
enables Her Majesty to extend that Act to Briti.sh possessions and other territories) 
shall (except so far as it relates to United Kingdom trust territories) apply to this 
Act as it applies to that Act, and an order under that section may relate to both 
that Act and this Act. 

(2) Section ten of the .said Act of 1961 (which enables Her Majesty to apply 
the First Schedule and other provisions of tliat Act to carriage by air which is not 
governed by the Convention set out in that Schedule) shall apply to the Schedule 
and other provisions of this Act as it applies to that Act, and an order under that 
section may relate to both that Act and this Act. 

(3) Before the day on which section one of the said Act of 1961 comes Into 
force, in sub-sections (1) and (2) of this section the references to sections nine and 
ten of the said Act of 1981 shall bo read respectively, subject to any necessary 
modifications, os references to sections three and four of the said Act of 1932 
(which contain corresponding provisions). 

(4) This section shall come into force on the pas.sing of this Act. 

6. Application to Crown. — (1) This Act shall bind the Crown. 

(2) This section shall not have effect before the day on which section one of 
the said Act of 1901 comes into force. 
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7. Short tide, commencement and saving. — (1) This Act may be cited as the 
Carriage by Air (Supplementary Provisions) Act, 1962. 

(2) Except as otherwise provided, this Act shall come into force on such day 
as Her Majesty may by Order in Council certify to be the day on which the 
Convention in the Schedule to this Act comes into force as regards the United 
Kingdom. 

(3) This Act shall not apply so as to affect rights or liabilities arising out of 
an occurrence before the day mentioned in the last foregoing sub-section; and 
nothing in this section shall prevent any provision of this Act having effect before 
that day by virtue of an order under sub-section (2) of section five of this Act. 

SCHEDULE 
PART I 

(The English Text) 

CONVENTION 

Supplementary to the Warsaw Convention for the Unification of certain Rules 
relating to International Carriage by Air performed by a Person other than 
the contracting Carrier. 

Article I 

In this Convention — 

(a) (This paragraph is not reproduced. It defines “Warsaw Convention”.) 

(b) "Contracting carrier” means a person who as a principal makes an 

agreement for carriage governed by the Warsaw Convention with a 
passenger or consignor or with a person acting on behalf of the pas- 
senger or consignor; 

(c) “actual carrier” means a person, other than the contracting carrier, who 

by virtue of authority from the contracting carrier, performs whole or 
of the carriage contemplated in paragraph (b) but who is not 
with respect to such part a successive carrier within the meaning of 
the Warsaw Convention. Such authority is presumed in the absence 
of proof to the contrary. 


Article II 

If an actual carrier performs the whole or part of carriage which, according 
to the agreement referred to in Art. I, paragraph (b), is governed by the Warsaw 
Convention, both the contracting carrier and the actual carrier shall, except as 
otheiwise provided in this Convention, be subject to the rules of the Warsaw Con- 
yenbo^ the former for the whole of the carriage contemplated in the agreemeuL 
the latter solely for the carriage which he performs. 


Article 


1. The acta and omissions of the actual and of his servants and agents 
^tmg vwthm the scope of their employment shStT in relation to the carriage per- 
formed by the actual earner, be deemed to be also tbose of the contactog 


aeenK ^sions of the contractmg carrier and of his servants and 

riam^nt^® employment shall, in relation to the car- 

no such act or omission shaU subject the actual carrier to 

t ^ 'V— Con^nHon 

Mt iZosed brz w n contracting carrier assumes obUgations 

ConZHon or “y waiver of rights conferred by that 

plated in Articlo declaration of mterest in delivery at destination contem- 

to b5^ hLt Convention, shaU not affect the actual carrier unless 
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Article IV 

Any complaint to be made or order to be given mider the Warsaw Conven- 
tion to the carrier shall have the same effect, whether addressed to the contracting 
carrier or to the actual carrier. Nevertheless, orders referred to in Article 12 of 
the Warsaw Convention shall only be effective if addressed to the contracting 
carrier. 

Article V 

In relation to the carriage performed by the actual carrier, any servant or 
agent of that carrier or of the contracting carrier shall, if he proves that he acted 
within the scope of his employment, be entitled to avail himself of the limits of 
liability which are applicable under this Convention to the Carrier whose servant 
or agent he is unless it is proved that he acted in a manner which, under the 
Warsaw Conventioc, prevents the limits of liability from being invoked. 

Article VI 

In relation to the carriage performed by the actual carrier, the aggregate of 
the amounts recoverable from that carrier and the contracting carrier, and from 
their servants and agents acting vrithin the scope of their employment, shall not 
exceed the liighest amount which could be awarded against either the contracting 
carrier or the actual carrier under this Convention, but none of the persons men- 
tioned shall be liable for a sum in excess of the limit applicable to him. 

Article Vn 

In relation to the carriage performed by the actual carrier, an action for 
damages may be brought, at the option of the plaintiff, against that carrier or the 
contracting carrier, or against both together or separately. If the action is brought 
against only one of those carriers, that carrier shall have the right to require the 
other carrier to be joined in the proceedings, tlie procedure and effects being 
governed by the law of the Court seised of the case. 

Article Vra 

Any action for damages contemplated in Article VII of this Convention must 
be brought at the option of the plaintiff, either before a Court in which an action 
may be brought against the contracting carrier, as provided in Article 28 of the 
Warsaw Convention, or before the Court having jurisdiction at the place where 
the actual carrier is ordinarily resident or has his principal place of business. 

Article IX 

1. Any contractual provision tending to relieve the contracting carrier or the 
actual carrier of liability under this Convention or to fix a lower limit than that 
which is applicable according to this Convention shall be null and void, but the 
nullity of any such provision does not involve the nullity of the whole agreement, 
which shall remain subject to the provisions of this Convention. 

2. In respect of the carriage performed by the actual carrier, the preceding 
paragraph shall not apply to contractual provisions governing loss or damage re- 
sulting from the inherent defect, quality or vice of the cargo carried. 

3. Any clause contained in an agreement for carriage and all special agree- 
ments entered into before the damage occurred by which the parties purport to 
infringe the rules laid down by this Convention, whether by deciding the law to 
bo applied, or by altering the rules as to jurisdiction, shall be null and void. Never- 
theless, for the carriage of cargo arbitration clauses are allowed, subject to wis 
Convention, if the arbitration is to take place in one of the jurisdictions referred 

to in Article VIII. 

Article X 

Except as provided in Article VH, nothing in this Convention shaU affect the 
rights and obligations of the two carriers between themselves. 

(Articles XI to XVni and the concluding words of the Convenhon are not 
reproduced. They deal with the coming into force of ibe Convention and provide 

in the case of Inconsistency the text in French shall prevaiL] 
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[THE INDIAN] CABBIAGE OF GOODS BY SEA ACT, 1925 

(ACT XXVI OF 1925) 

[The text of the Act printed here is as on 1-5-1969] 

CONTENTS 


SECTIONS 

1. Short title and extent 

2. Application of Rules. 

8. Absolute warranty of seaworthlneaa 
not to be implied In conlracU to 
which the Rules apply. 

C Statement as to application of Rules 
to be included in hills of lading;. 


6. Modification of Article VI of Rules In 
relation to goods carried Ln sailing 
ships and by prescribed routes. 

6. Modifications of Rules 4 and 5 of 

Article 111 in relation to bulk car- 
goes. 

7. Saving and operation. 


STATEMENT OF OBJECTS AND REASONS 

“A bill of lading was originally a re- to these rules. The United Kingdom has 


ceipt for the goods placed on a ship and 
also a document for transferring the title 
of the goods to the consignee. With the 
development of trade, it became recog- 
nised as a negotiable instrument in which 
shippers, the carriers and the consignees 
or purchasers of the goods as well as 
bankers and under-writers became increa- 
singly interested. Concurrently with thU 
it became the custom to show on the bill 
of lading the terms of the contract on 
which the goods were delivered to and 
received by the ship, and from time to 
time new clauses were added usually in 
the direction of contracting the carrier 
out of liability for some kind of loss or 
damage to the goods. There thus arose 
great diversity between the conditions on 
which goods were carried by sea and 
considerable uncertainty about the lia- 
bilities which still attached to the 
carrier. 

2. There has been a demand for many 
years among the different commercial in- 
terests which handle bills of lading for 
uniformity among all maritime countries 
in the definition of the liabilities and 
risks attaching to the carrier of goods 
by sea. Some countries, e. g. Canada, 
Australia, and the United States of 
America, enacted legislation prohibiting 
carriers of goods by sea from contracting 
themselves out of certain kinds of liabi- 
lity, The matter was discussed at several 
International Conferences between ship- 
owners, shippers and bankers in an at- 
tempt to secure the universal adoption of 
an agreed set of rules. 

3. A Code of rules was drawn up in 
1021 by the International Law Associa- 
tion at the Hague. These were subjected 
to criticism by the various interests 
affected till finally agreement was reach- 
ed at the International Conferences on 
Maritime Law held in Brussels in Octo- 
ber, 1922, and again in October 1923. A 
Code of niles defining the responsibilities 
and liabilities to which a carrier of 
goods by sea should be subject and also 
the rights and immunities he was en- 
titled to enjoy was drawn up, and it 
was unanimously recommended that 
every country should give legal sanction 


done so by the Carriage of Goods by Sea 
Act (1924) (14 and 15 Geo. V, c. 22). It 
is proposed to do the same in India by 
this Bill. 

4. This Bill follows closely the English 
Act. The agreed Code of Rules are re- 
produced in the Schedule. Clause 5 of the 
Bill exempts from these rules goods 
carried in the coasting trade under docu- 
ments other Ihsm bills of lading whilst 
Clause 6 saves Uie carrier from claims 
for shortage of weight in certain cases of 
bulk shipments where, bv the custom of 
the trade, the weight entered in the bill 
of lading Is a weight ascertained or ac- 
cepted by a tliircl parly otlier than the 
carrier of shipper and this fact is so 
stated in the bill of lading.” 

— Gazette of India, 1925, Part V, 
page 37. 

REPORT OF JOINT COMAHTTEE 

"The following report of the Joint 
Committee on the Bill to amend the law 
with respect to the carriage of goods by 
sea was presented to the Legislative 
Assembly on the 31st August 1925: — 

"We the undersigned Members of the 
Joint Committee to which the Bill to 
amend the law with respect to the 
carriage of goods by sea was referred, 
have considered the Bill and the papers 
noted in the margin and have now tlie 
honour to submit this our Report, with 
the Bill as amended by us annexed 
thereto. 

We have made one change in the Bill 
the substitution of new Cl. 5. 

Original Cl. 6, following lines of the 
English Act, exempted the whole of 
the coasting trade from the requirement 
that in all cases a bill of lading should 
be issued subject to the conditions pres- 
cribed in the Rules, that is to say, such 
trade was excluded from the operation 
of the Rules. 

It is clear from the opinions received 
^at. contrary to the English practice, 
bills of lading are almost invariably 
issued by steamship companies engaged 
in the Indian coasting trade, and that 
It is the desire of the mercantile com- 
munity that the provisions of the Bill 
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relating to bills of lading should apply 
to such trade. 

It is not, however, the practice for 
sailing vessels engaged in the coasting 
trade or proceeding from Indian ports to 
issue bills of lading and these have been 
exempted accordingly. 

The provision in Clause (b) is intend- 
lu cover the case of goods carried by 
the South Indian Railway ferry boat 
from Dhanushkodi to Talaimanar. Bills 
of lading are not issued for the short 
sen journey and cargo is carried subject 
to the provisions of the Railway Act." 


MINUTE OF DISSENT 

CBv Purshotamdas ThaJturdas] ‘T 
think it is necessary to draw the atten- 
tion of the Indian Legislatxire to the 
opinion of Mr. Justice J. R. Ellis Cunli- 
tTe of the Rangoon High Court. He says 
that the Enii^lish statute corresponding to 
the Bill under report ‘was the result of 
a so-called International Maritime Con- 
fercnce at Brussels, which has been sub- 
ject to acute criticism on the part of 
high legal authorities at Home.' These 
authorities regarded the draft provisions 
of the BUI as being extremely difficult to 
interpret and likely to lead to much un- 
necess^ litigation arising out of their 
obscurity*. The learned Judge further re- 


marks: 

of ArUcIe 6 under 
the Schedule will be extremely difficult 
to decide. How the Courts are to come 
to a satisfactory conclusion as to whe- 
ther the stipulation mentioned in the 
first part of the Article is or is not con- 
i'^ public opinion, I do not know. 
And further, the ordinary trader is 

^ doubt as to 

the difference between the receipt men- 
tioned therein, which is ruled to be a 
non-negotiable instrument and to be so 
marked and, the ordinary bill of lading 
which is, by custom largely a formally 
prmted document. 

The only reason that I know of for 
recommending the Indian Legislature to 
faopt ^e Rules given in the Schedule to 
this Bill is to ensure uniformity in a 
matter which has been under discussion 
between experts of the various countries 
for a number of years. But in his long 
and protracted discussion, it must be 
noted that, Indian interests had no 
direct say or representation. Whilst I see 
no reason, so far, to oppose the BUI as 
amended by the "Select Committee,” I 
deem it my duty to bring the opinion 
expressed by Justice Cimliffe to the 

notice of the Legislature by a separate 
Minute. 

—Gazette of India, 1926, Part V, 
page 206. 


ACT HOW AFFECTED BY SUBSEQUENT 
■Adapted by A, L. O., 1950. 

-Amended by Acts 44 of 1958 and 52 of 1964. 
■Extended by Acts LIX of 1949; XXX of 1950; Rem 
8 of 1965. ^ 


COGNATE ACTS AND PROVISIONS 

1. Indian Bills of Lading Act, 9 of 1856. 

2. Merchant Shipping Act, 44 of 1958. 

3. Coasting Vessels Act, 19 of 1838. 


[THE INDIAN] CARRIAGE OF GOODS BY SEA ACT, 1925 

(ACT XXVI OF 1925)* 

[21st September, 1925.] 

An Act to amend the Law with respect to the carriage of goods by sea. 

WMBEAS at tile International Conference on Maritime Law held at Brussels 
m October, 1922, the delegates at the Conference, *’[• * “] agreed unanimously to 
r^^mend their respective Governments to adopt os the basis of a convention a 
draft convention for the unification of certain rules relating to bills of lading; 

AND WHEREAS at a meeting held at Brussels in October, 1923, the rules 
contained In the said draft convention were amended by the Committee appointed 
by the said Conference; 

''[AND WHEREAS it is expedient that the said rules as so amended and set 
out with modifications in the Schedule, subject to the provisions of this Act, have 
the force of law with a view to establishing the responsibilities, liabilities, rights 
and immunities attaching to carriers under bills of lading; It is hereby enacted as 
follows : — ] 

[a] This Indian Act follows, with slight modifications, the provisions contained 
In the EInglish Carriage of Goods by Sea Act, 1924 (14 and 15, Geo. V* 
o. 22). 
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For Statement of Objects and Reasons, see Gaz. Ind., 1925, Pt. V. page 37; and 
for the Report of the Joint Committee, see ibid, page 205. 

The Act has been extended to the new Pro\Tnces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-I9o0] and to the 
Union Territories of Manipur, Tripura and Vindhya Pradesh by the Union 
Territories (Laws) Act, 1950 (30 of 1950), S. 3 [16-4-1950]. Vindhya Pra- 
desh now forms part of State of Madhya Pradesh — See Act 37 of 19o6, 

S. 9 (1) (c). . ^ , 

It has now been extended to the Union Territories of — 

(1) Goa, Daman and Diu by Reg. 12 of 1962 [w. e. f. l-2rl965]. 

(2) Pondicherry by Reg. 7 of 1963 [w. e. f. 1-10-1963]. 

(3) Laccadive, Minicoy and Amindivi Islands by Reg. S of 1965. 

[b] Words ‘including the delegates representing His Majesty' omitted and Para 3 
substituted for original Paras 3 and 4 by the Repealing and Amending Act, 
1964 (52 of 1964), S. 3 and Sch. U [29-12-64]. 

1. Short title and extent — (1) This Act may be called THE INDIAN CARRI- 
AGE OF GOODS BY SEA ACT, 1925. 

(2) It extends to "^[the whole of India]. 

[a] Substituted by A.L.O., 1950. 

2. Application of Rules. — Subject to the provisions of this Act, the rules set 
out in the Schedule (hereinafter referred to as “the Rules”) shall have effect in 
relation to and in connection with the carriage of goods by sea in ships carrying 
goods from any port in *[Indiaj to any other .port whether in or outside ^[India]. 

[(1924) 14 and 15 Geo. V, c. 22— S. 1.] 

[a] Substituted by A.L.O., 1950. 

3. Absolute warranty of seaworthiness not to be implied in contracts to which 
Rules apply. — There shall not be implied in any contract for the carriage of goods 
by sea to which the Rules apply any absolute undertaking by the carrier of the 
goods to provide a seaworthy ship, 

[(1924) 14 and 15 Geo. V. c. 22— S. 2.] 

4. Statement as to application of Rules to be included in bills of lading.— 
Every bill of lading, or similar document of title, issued in “[India] which contains 

Preamble — Note 1 laincd in the bill of lading; and when so 

(1) Prior to the passing of the Act the incorporaled parties would be governed by 

common law of England was applicable to the provisions of the Act and the schedule, 

common carters and not the provisions of AIR 1952 Sau 104 (105) (DB) * (’55) 8 Sau 

the Contract Act. (’63) AIR 1953 Mad LR 179 (182). 

3 (6): ILR (1953) Mad 396 (DB). SecUon 2 — Note 1 

(2) The Carnage of Goods by Sea Act (1) Unless the starting point or the port 
does not apply to cargo which by the con- of loading is a port in British India, the 
tract of caniage is stated as being carried Act is inapplicable. AIR 1956 Mad 519 
on deck and Is so carried. The English (521): ILR (1956) Mad 85 (DB). 

Common Law applies and Ss. 161 and 162 (2) Lighter carrying goods from port 

of the Indian Contract Act cannot affect not to another port but to a ship lying 
the liability of the common carrier. The at anchor in the sea does not come with* 
liability of a common carrier for the loss, in the scope of this section. AIR 1939 Mad 
injury or delay In respect of the goods 401 (402). 

carried may be varied by contract Section 4 — Note 1 

A contract relieving the carrier of res- (1) Two conditions have to be satisfied 
ponsibility for short delivery is not op- before the exemption could be invoked 
posed to public policy and Section 23 of by a carrier — (1) he must have issued a 
the Indian Contract Act does not apply, bill of lading and (2) this should contain 
The bill of lading relieves the ship-owner a clause stating that it was subject to the 
from any liability with regard to showing provisions of ihe Act. AIR 1955 Mad 519 
how the loss had occurred. AIR 1953 Mad (521): ILR (1956) Mad 85 (DB). (It was 
3 (7, 8): ILR (1053) Mad 396 (DB). held that satmi letters issued in this case 

however AIR 1965 Mad 602 (603, in respect of each loading did not amount 

to a bill of lading and further that the 

(3) The provisions of the Carriage of reference to the rules in the form did not 
Goods by Sea Act can be validly incorpo- render the statute applicable to the car- 
rated and made a part of the contract con* riage of goods.) 
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or is evidence of any contract to which the Rules apply, shall contain an express 
statement that it is to have effect subject to the provisions of the said Rules as 
applied by this Act. 

[(1924) 14 and 15 Geo. V, c. 22— S. 3.] 

[aj Substituted by A.L.O., 1950. 


5. Modification of Article VI of Rules in relation to goods carried in sailing 
ships and by prescribed routes. — Article VI of the Rules shil, in relation to — 

(a) the carriage of goods by sea in sailing ships carrying goods from any 

port in ^[India] to any other port whether in or outside ^[India], and 

(b) the carriage of goods by sea in sliips carrying goods from a port in 

a[lndia] notified** in this behalf in the ®[Offici^ Gazette] by the c[Cen- 
tral Government] to a port in Ceylon specified in the said notification, 

have effect as though the said Article referred to goods of any class instead of 
to particular goods and as though the proviso to the second paragraph of the said 
Article were omitted, 

[(1924) 14 and 15 Geo. V, c. 22— S. 4.] 

[a] Substituted by A.L.O., 1950. 

[b] For such a notification, see Gazette of India, 1925, Pt. I, page 950. 

[c] Substituted by A. L. O., 1937.. 

G. Modification of Rules 4 and 5 of Article HI in relation to bulk cargoes.— 
Vffiere under the custom of any trade the weight of any bulk cargo inserted in 
the bill of lading is a weight ascertained or accepted by a third party other than 
the earner or the shipper and the fact that the weight is so ascertained or accepted 
is stated in the bill of lading, then, notwithstanding anything in the Rules, the 
bill of lading shall not be deemed to be prima facie evidence against the carrier of 
the receipt of goods of the weight so inserted in the bill of lading, and the accu- 
racy thereof at the time of shipment shall not be deemed to have been guaranteed 
by the shipper. 

[(1924) 14 and 15 Geo. V, c. 22— S. 5.] 


7. Saving and operation. — (1) Nothing in this Act shall affect the operation 
of sections **[331 and 352 of the Merchant Shipping Act, 1958 (44 of 1958),] or the 

Section 4 — Note 1 (contd.) 


(2) A bill of lading which did not con- 
tain a statement as required by Section 4, 
viz., that it is to have Ihe effect subject to 
the provisions of Uic said rules as applied 
by the Act is not invalid on that account 
and it is the document alone which can 
have the relationship between the parties 
a.s distinct from the exemptions and im- 
munities granted by the statute. AIR 1967 
Trav-Co 133 (134): ILR (1950) Trav-Co 
348 (Dll). 

(3) When a Paramount Clause Is incor- 
porated into a contract, the purpose is to 
give the Hague Rules contractual force, so 
that although the bill of lading may con- 
tain very wide exception® the rules are 
paramount and make the shipowners liable 
for want of due diligence to moke the ship 
seaworthy and so forth. (1957) 1967-2 All 
ER 311 (316): 1967-2 WLR 609 and 968. 

(4) Paramount Clause which Is designed 
for a bill of lading cannot sensibly be ap- 
plied to chaiicrparly. (1967) 1957-2 All 
ER 811 (818): 1967-2 WLR 609 and 968. 

(6) In order to make ship owner liable 
for deceit the first Ingredient to be satis- 
fied Is that he knowingly issued a clean 
Bill of Lading when It should not have 
been given, with intent that on that basis 


pa^'mcnl would be made to the holder of 
the bill under the Letters of Credit. 
Where a ship owner is sued for damages 
on the basis of deceit on the ground that 
he had issued a clean Bill of Lading In 
collusion with Ihe seller and thereby caus- 
ed the payment to be made through Let- 
ters of Credit, in order to see whether all 
the ingredients of the definition of ‘de- 
ceit’ have been satisfied, it is necessary to 
know the exact scope of the term ‘Letters 
of Credit*, ‘Bill of Lading* and ‘clean Bill 
of Lading.* The said three expressions are 
evolved in the Law Merchant to facilitate 
international trade and clean as under : 
(The scope was explained), AIR 1966 SC 
!1892 (1899): 1066 (Supp) SCR 92. 

(6) A Bill of Lading serves three pur- 
poses, viz. (1) it Is a receipt for the goods 
shipped containing the terms on which 
they have been received; (2) It is evidence 
of the contract of goods for the carriage 
of the goods; (3) It is a document of title 
for the goods specitied therein. The con- 
tract of the ship owners in the Bill of Lad- 
ing is that they wUl deliver the goods at 
their destination ‘in the like good order 
and condition* in which they were when 
shipped. AIR 1066 SC 1802 (1806): 1066 
(Sup) SCR 02. 
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operation of any other enactment for the time being in force limiting the liability 
of the owners of sea-going vessels. 

(2) The Rules shall not by virtue of this Act apply to any contract for the 
carriage of goods by sea before such day,^ not being earlier than the first day of 
January, 1926, as the ^[Central Government] may, by notification in tlie ^[Official 
Gazette], appoint, nor to any bill of lading or similar document of title issued, 
whether before or after such day as aforesaid, in pursuance of any such contract 
as aforesaid. 


[(1924) 14 and 15 Geo. V, c. 22— S. 6 (2), (3).] 

[a] Substituted for the words describing sections of British Acts by the Repeal- 
ing and Amending Act, 1964 (52 of 1964), S. 3 and Sch. 11 [28-12-1964]. 

[b] For Notification appointing such day as the 1st of January 1926, see Gazette 

of India, 1925, Ft. I, page 950. 

[c] Substituted by A. L. 0., 1937. 


SCHEDULE 

RULES RELATING TO BILLS OF LADING* 

Article I 
Definitions. 

In these Rules the following expressions have the meanings hereby assigned 
to them respectively, that is to say — 

(a) “Carrier” includes the owner or the charterer who enters into a contract 

of carriage with a shipper : 

(b) “Contract of carriage” applies only to contracts of carriage covered by 

a bill of Jading or any similar document of title, in so far as such 


Schedule — Note 1 

(1) Looking to the international charac- 
ter of the provisions, it is incumbent on 
Courts to pay more than usual attention 
to the normal grammatical sense of the 
words and to guard against being influenc- 
ed by similar words used in other Indian 
Acts. AIR I960 SC 1058 (1062); (1960) 3 
SCR 820, 

ArUcIc 1 — Note 1 

(1) In all cases in which a bill of lad- 
ing is given there is antecedent to the issu- 
ing of the bill of lading a contract ex- 
pressed or implied between the parlies for 
affreightment of goods. Whether this is a 
contract of carriage of goods by sea with- 
in the meaning of the definition will dc* 
pend upon whether parties to it intended 
that a bill of lading should be given and 
that the defendants would have the right 
to demand such a bill. (’53) AIR 1953 
Bom 396 (309, 400). 

(2) The true construction of the words 
“covered by a bill of lading” Is not that 
the contract actually is covered by such 
a bill. It is sufficient if the parties in- 
tend that the shipper should be entitled 
to claim at or after shipping a bill of lad- 
ing. (*6S) AIR 1963 Bom 390 (399). 

(3) The words “from the moment at 
which such bill of lading or similar docu* 
BMDt of title regulates the relations be- 
tween a carrier and a holder of the same” 

a contract covered by a bill of 
lading or any document 

I under or pursuant to a charterparty «nd 


nol a contract covered by a bill of lading 
or any similar document of title in so far 
as such document relates to the carriage 
of goods by sea. (’53) AIR 1953 Bom 396 
(398). 

(4) Before you can have a charter- 
party, you must have (a) the hiring of a 
sliip or some principal part of a ship, and 
(b) Uie ship must be specified. If the 
identity of the ship can be esljxblished as 
having been agreed upon between the par- 
ties, it would not mutter whether the 
name of the ship was given or not given 
in the charterparty. (’53) AIR 1953 Bom 
396 (397, 398). 

(5) Deck cargo at owner’s risk — Such 
cargo not being “goods” within meaning 
of Article 1 (c), carriage of such goods 
is not governed by Carriage of Goods by 
Sea Act, but by English common law, i.e., 
by the terms of the contract embodied in 
the bill of lading. (’53) AIR 1953 Mad 3 
(7); ILR (1953) Mad 396 (DB). 

(6) A mere statement in the costract of 
carriage that the goods are on deck 
would not be sufficient to exclude such 
cargo from the definition of the term 
‘goods.* It would be necessary also to 
prove that the cargo in question was in 
fact carried on the deck of a ship. Whe- 
ther the cargo was carried on the deck is 
a fact within the special knowledge of 
the steamship company and the burden 
would be on the company to lead evidence 
to prove that It was so carried. AIR 1960 
Bom 416 (417, 418): 62 Bom LR 266. 
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document relates to the carriage of goods by sea including any bill of 
ladmg or any similar document as aforesaid issued under or pursuant 
to a charterparty from the moment at which such bill of lading or 
similar document of title regulates the relations between a carrier and 
a holder of the same ; 

(c) Goods* includes goods, wares, merchandises, and articles of every kind 
whatsoever, except live animals and cargo which by the conh'act of 
carriage is stated as being carried on deck and is so carried : 

(d) “Ship” means any vessel used for the carriage of goods by sea : 

(e) Carriage of goods covers the period from the time when the goods 
are loaded on to the time when they are discharged from the ship. 

(1924) 14 and 15 Geo. V, c. 22— Art. 1.] 

a] For law relating to Bills of Lading, see the Indian Bills of Lading Act, 9 of 

1856. 

Article II 
Risks. 

Subject to the provisions of Article VI, under every contract of carriage of 
goods by sea the carrier, in relation to the loading, handling, stowage, carriage, 
custody, c£^e, and discharge of such goods, shall be subject to the responsibilities 
and liabilities, and entitled to the rights and immunities hereinafter set forth. 

[(1924) 14 and 15 Geo. V, c. 22— Art. IL] 

Article in 

Responsibilities axui Liabilities.* 

1. The carrier shall be bound, before and at the beginning of the voyage, 
to exercise due diligence to — 

(a) make the ship seaworthy; 

(b) properly man, equip, and supply the ship; 

(c) make the holds, refrigerating and cool chambers, and all other parts 
of the ship in which goods are carried, fit and safe for their reception, 
carriage and preservation, 

ArUele II — Note 1 

(1) Two conditions have to be satisfied 
before the exemption could be invoked by 
the carrier: (1) he must have issued a bill 
of lading and (2) this should contain a 
clause stating that it wa.s subject to the 
provisions of the Act. AIR 19.55 Mad 619 
(621): (1955) 2 Mad LJ 240 (DB). 

ARTICLE in — SYNOPSIS 

L General. 

2. Rale 2. 

8. Rule 8. 

4, Rule 4. 

6. Rule 0. 

0. Rule 6. 

1 , Generals ( 1 ) R only when a bill 
of lading is issued and this document 
contains an express provision that it is 
subject to the terms of the rules under the 
Act that the rights and obligations of the 
parties arc governed by the stipulation set 
out In Articles 2 to 4 including the uxemp** 
tlon in favour of the carrier. AIR 1956 
Mad 510 (521): (1055) 2 Mad LJ 240 (DD). 

(2) A bill of lading is a document of 
title, transferable by endorsement and its 
transfer has the some effect as delivery 
of the goods. Delivery of goods to con- 
signee without production of bill of lad* 


ing, does not discharge the carrier when 
the consignee is not true holder of the bill 
of lading. ILR (1956) 2 Cal 600 (604). 

2. Rule 2. — (X) If more than 3,500 

tobacco bags are slacked in one place go- 
ing right upto the ceiling of the hold with 
a slight gap and if they kept stacked in 12 
or 14 layers deep that should be held to 
be deep stowage, AIR 1959 Cal 479 (483) 
(DB). 

3, Role 8«— (1) In a suit for short 

delivery of goods, where the bill of lad- 
ing expressly says "weight, contents and 
value when shipped unknown*, the burden 
Is on the plaintiff to prove shortage. 
(’23) AIR 1923 Mad 523 (1) (523). 

(2) Common carrier — Liability in con- 
tract — Damages to goods caused by 
breach of contract committed by seller — 
Delivery made in the containers specified 
in the Bill of Lading — Carriers not liable 
for damages suffered by the consignee. 
AIR 1966 SC 1892 (1896): (1906) Sup SCR 
92. 

(3) A clause in a bill of lading was as 
follows : 

“At all ports In which by law or the 
custom of the port there shall exist a 
Port or Harbour Authority, delivery of the 
goods into the custody of such Port or 
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2. Subject to the provisions of Article IV, the carrier shall properly and care- 
fully load, handle, stow, cany, keep, care for and discharge the goods carried. 

3. After receiving the goods into his charge, the carrier or the master or 
agent of the carrier, shall, on demand of the shipper, issue to the shipper a bill 
of lading showing among other things — 

(a) The leading marks necessary for identification of the goods as the same 

are furnished in writing by the shipper before the loading of such 
goods starts, provided such marks are stamped or otherwise shown 
clearly upon the goods if uncovered, or on the cases or coverings in 
which such goods are contained, in such a manner as should ordinarily 
remain legible until the end of the voyage : 

(b) Either the number of packages or pieces, or the quantity, or weight, 
as the case may be, as furnished in writing by the shipper : 

(c) The apparent order and condition of the goods ; 

Provided that no carrier, master or agent of the carrier, shall be bound to 
state or show in the bill of lading any marks, number, quantity, or weight which 
he has reasonable ground for suspecting not accurately to represent the goods 
actually received, or which he has had no reasonable means of checking. 

4. Such a bill of lading shall bo prima facie evidence of the receipt by the 
carrier of the goods as therein described in accordance with paragraph 3 (a), (b) 
and (c). 

5. The shipper shall be deemed to have guaranteed to the carrier the 
accuracy at the time of shipment of the marks, number, quantity, and weight, as 
hiniished by him, and the sliipper shall indemnify the carrier against all loss 
^mages, and expenses arising or resulting from inaccuracies in such particulars’ 

, indemnit)' shaU in no way limit his responsibility 

and liability under the contract of carriage to any person other than tlie shipper. 

Article III — Note 3 (contd.) 

Harbour Authority shall be a good and 
effectual discharge and delivery of Uie 
goods and shall be treated as a removal 
of the goods into the custody of the per- 
son entitled to the delivery thereof," 

Held, (i) that the clause does not refer 
to Uie condition of the goods but is con- 
cerned only with person or aulhority lak» 

Ing delivery of the goods. It is a clause 
to facilitate delivery and not to exonerate 
liability for damage to goods. 

(ii) that the words, ‘the goods’ do not 
mean 'different goods’ or ‘damaged goods’ 
or ‘substituted goods’ within the meaning 

this clause. AIR 1959 Cal 479 (481) 

(HB). 

(4) A clause in a bill of lading was as 
loliows: 

"If any consignee has a shortage In the 
marks and numbers called for by this bill 
of lading unclaimed goods of like kind 

quality shall at the carrier’s option be 
deemed to constitute a part of the goods 
and be accepted by the consignee as good 
delwery under this bill of lading." 

H^d, that the scope of the clause can- 
not be extended to cover where the goods 
themselves are a total loss or have suffer- 
^ total damage, AIR 1959 Cal 479 (481) 

1 j lading is generally piima 
l^ie evidence against the ship owner of 
ampment on board of the goods acknow- 


ledged in the Bill. If tlie ship owner is 
bound by the contents of Uie bill as his 
bailee the Port Trust would be equally 
bound, even though the Port Trust while 
making the tally has not verified the 
brands that were being unloaded AIR 
(D^B) :(1907) 2 Mad U 694 

(0) Delivery of cargo — Port Trust can- 
not contend that delivery can only be ac- 
cording to tally sheets and not to bill of 
lading. AIR 1968 Mad 42 (45): (1967) 2 
Mad U 694 (DB). 

(7) A clean bill of lading is one that 
does not contain any rescrx’alion as to the 
apparent good order or condition of cither 
the goods themselves or their packing. A 
defect in packing noted in a bill of lad- 
ing would render it an unclean bill. AIR 
1901 Mad 442 (447): (1961) 2 Mad U 
97 (DB). 

(8) A clause in a bill of lading was, 
"The company will not be accountable for 
gold, silver , . . . planted wares or other 
valuables, or beyond the amount of 

Rs. 500/- for any package ”, Held, 

words ‘‘beyond the amount of Rs. 500/- 
for any package" st^d out separately and 
must bo construed irrespective of the oc- 
currence if the words "gold silver 

. , . . (1957) 100 Cal LJ 45 (52). 

iTi lading Is 

fufficient evidence to estabUsh the fact 
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6. Unless notice of loss or damage and the general nature of such loss or 
damage be given in writing to the carrier or his agent at the port of discharge 
before or at the time of the removal of the goods into the custody of the person 
entitled to delivery thereof under the contract of carriage, or, if the loss or 
damage be not apparent, within three days, such removal shall be prima facie 
evidence of the delivery by the carrier of the goods as described in the bill of 
lading. 

The notice in writing need not be given if the state of the goods has at the 
time of their receipt been the subject of joint survey or inspection. 

In any event the carrier and the ship shall be discharged from all liability 
in respect of loss or damage unless suit is brought within one year after delivery 
of the goods or the date when the goods should have been delivered 

In the case of any actual or apprehended loss or damage, the carrier and the 
receiver shall give all reasonable facilities to each other for inspecting and tallying 
the goods. 


7. After the goods are loaded the bill of lading to be issued by the carrier, 
master or agent of the carrier, to the shipper shall, if the shipper so demands, be 
a “shipped” bill of lading, provided that, if the shipper shall have previously taken 
up any document of title to such goods, he shall surrender the same as against 
the issue of the “shipped” bill of lading, but at the option of the carrier, such 


Arlicle HI — Note 4 (contd.) 

that the goods were actually put on 
board and were received bv the master of 
the ship. AIR 1955 Mad 602 (603). 

(2) A bill of lading is evidence and 
sometimes conclusive evidence of the con- 
tract of alTreightment, but is not the con- 
tract of affreighlmcnt itself. AIR 1919 Mad 
931 (935). 

(3) A stipulation in the bill of lading 
tliat if no claim for compensation is made 
within thirty days from the date of arrival 
of the ship the shipping company will not 
be liable for compensation is void as it 
offends against Paragraph 8 of Article 3. 
For it seeks at least to ‘lessen*, otherwise 
than provided in the rules in the Schedule 
the liability of the ship or carrier for loss 
or damage to goods or in connection with 
goods caused by the failure to deliver. 
AIR I960 SC 1058: (1960) 3 SCR 820 • AIR 
1968 Mad 42 • AIR 1953 Sau 32 (37) (FB). 

(4) Once a cicon Bill of lading is issu- 
ed the ship owners are estopped from 
denying that the goods and package were 
not in good order. The estoppel applies* 
only when the bad condition is discernible 
on a reasonable examination on the con- 
tainer having regard to Ihe contents. AIR 
1966 SC 1892 (1898): 1966 (Sup) SCR 92. 

(5) Liabilily of contract — Damages to 
goods caused by breach of contract com- 
mitted by seller ~ Delivery made in the 
containers specified in the Bill of Lading 
*— Carriers not liable for damages suffer- 
ed by the consignee. AIR 1966 SC 1892 
(1896): 1966 (Sup) SCR 92. 

(6) When the consignment is correctly 
landed from the ship, Ihe Port Trust can- 
not contend that the delivery can only be 
In accordance with tally sheets and not ac- 
cording to BUI of Lading. AIR 1968 Mad 
42 (46): (1967) 2 Mad U 694 (DB). 

(7) Article 8, Rule (4) no doubt says 
that there Is prima facie evidence, of ship- 


ment by the production of the Bill of 
Lading. Yet where there in specific dis- 
claimer as to the number, or quantity in 
a Bill of Lading, it is not conclusive 
against a ship owner, .it does not offer 
any prima facie evidence and it has no 
probative value. (1966) 70 Cal WN 307 
(317). 

6. Rule 6. — (1) The word ‘loss’ in the 

third clause of the 6th rule of Article 3 
in the Schedule to the Act means and in- 
cludes any loss caused to a shipper or a 
consignee by reason of the inability of the 
ship or the carrier to deliver part 
or whole of the goods, to whatever reason 
such failure may be due. AIR 1960 SC 
1058 (1065); (1960) 3 SCR 820 • AIR 1963 
Sau 32 (34) (FB). 

(2) The provisions of Rule 6 of Arti- 
cle III do not apply proprio vigore to all 
contracts of carriage by sea but only in 
case where a bill of lading has been issu- 
ed incorporating the provisions of the Act 
AIR 1957 Trav-Co 133 (134): ILR (1966) 
Trav-Co 348 (DB). 

(3) ‘Removal* means .physical removal. 
(*37) AIR 1937 Sind 11 (13): 30 Sind LR 
346. 

(4) The Interpretation which is placed 
on Column 3 of Article 31, Limitation Act 
would equally govern the interpretation of 
Paragraph 6, Article HI, Schedule I of 
the Act. It Is a question of fact in each 
case as to when the goods should have 
been delivered and as to the date from 
which the period of limitation .'ihould be 
computed. Where the Courts below 
took the date when the carriers repudiat- 
ed their liability to pay the value of the 
short delivery, as the date when the goods 
should have been delivered and not the 
date when the goods were unloaded at the 
port, the High Court refused to interfere 
with the division. (*67) ILR (1957) 
Andh Pra 295 (298). 
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document of tide may be noted at die port of shipment by the carrier, master, or 
agent with the name or names of the ship or ships upon which the goods have 
been shipped and the date or dates of shipment, and when so noted the same 
shall for the purpose of this Article be deemed to constitute a **shipped” bill ol 
lading. 

8. Any claiise, covenant or agreement in a contract of carriage^ relieving the 
carrier or the ship from liability for loss or damage to or in connection with goods 
arising from negligence, fault or failure in the duties and obligations provided in 
this Article or lessening such liability otherwise than as provided in these Rules, 
shall be null and void and of no effect 

A benefit of insurance or similar clause shall be deemed to be a clause relieve 
ing the carrier from liability. 

[(1924) 14 and 15 Geo. V. c. 22— Art. m.] 

[a] See Ss. 334 and 335 of the Merchant Shipping Act, 1958 (44 of 1958). 


ArHcIe m — Note 6 fconld.) 

(6) Paragraph 6 does not only purport 
to bioit the time within which the holder 
0 . a bill of lading may enforce his rights 
against the carrier, but it goes much fur- 
ther. It extinguishes the right itself. AIR 
1931 Sind 124 (126): 25 Sind LR 222. 

(6) The period of one year under Cl. 6 
of Article 3 begins from the date of the 
delivery to the Port Commissioner and it 
would be irrespective of the question whe- 
ther he was the consignee’s agent or not. 
(’62) AIR 1952 Sau 104 (106) (DB). 

(7) A shipping company against whom 
the claim for non-delivery is made may 
elect to waive a clause in the contract of 
carnage according to which the suit 
^ould be brought within one year. AIR 

Trav- 

Co o4o (DB), 

(8) Rule 6 is to be construed strictly — 
Ship leaving port on a particular date 
must be deemed to have delivered cargo 
to consignee — Consignee cannot take ad- 
vantage of survey unduly delayed to ex- 
tend period of limitation. AIR 1937 Sind 
11 (13): 30 Sind LR 345. 

(9) Condition in a bill of lading that 
earner or ship will not be liable unless 
claim for damages for short delivery is 
brought within one year after delivery of 
goods — Suit for damages brought after 
one year of delivery — Held, condition 
extinguished consignor’s right to claim 
damages. AIR 1932 Bom 330 (332) • AIR 
1940 Rang 294 (296, 296): 1940 Rang LR 562. 
(By virtue of Article II the carrier is liable 
under the contract and not by wav of 
tort in addition to It) 

(10) A suit against Shipping Company 
for recovery of amount paid to Its land- 
ing agents Is a suit for damages on ac- 
count of unlawful detention of goods and 
b governed by Article III, Rule 6 (3) and 

Limitation Act. AIR 
1965 Ker 61 (66): 1964 Ker U 378. 

(11) Effect of omission to serve notice 

removal of goods Is piima facie 
e^dence of delivery, but this prima facie 
evidence can be r^utted by proving 


goods were not delivered. AIR 1964 Cal 
362 (366). 

(12) “Date” when the goods should have 
been delivered means the date when the 
ship left the port of delivery. AIR 1960 
SC (1066. 1067): (1960) 3 SCR 820. 

(13) Onus of proving that the claim is 
barred Is on defendant. If however the 
defendant conceals material evidence, the 
plaintilTs claim is not extinguished. AIR 
1964 Cal 362 (366). 

(14) Plaintiff to prove that loss occurred 
due to negligence or want of skill by the 
defendant (carrier) .... Duly of carrier 
to show how consignment -was dealt with 
In transit .... If carrier fails to do so 
plaintiff can request Court to draw pre- 
sumption under Section 114 (g). AIR 1964 
Cal 362 (364). 

(16) Carriage of goods bv sea — Partial 
loss —Claim of consignee satisfied by In- 
surance Company — Rights of insurers as 
subrogee — Suit for damages against 
carriers by consignee — Held not main- 
tainable. AIR 1964 Cal 362 (365). 

(16) All that Clause (1) of Rule 6 pro- 
vides is that unless notice Is given as re- 
quired thereby, removal of the goods shall 
be prima facie evidence of delivery by the 
carrier of the goods. The only conse- 
quence therefore, of omission to serve the 
notice is that the removal of the goods 
amounts to prima facie evidence of deli- 
very and nothing more. But this prima 
facie evidence can be rebutted if it is 
proved that goods have not been deliver- 
ed at all. AIR 1964 Cal 362 (366, 367). 

(17) Clause (3) of Rule 6 of ArUcIe 3 
In the Schedule to the Act provides for the 
extinction of the right to compensation 
and not merely a rule of limitation. 

The ordinary grammatical sense of ‘dis- 
charged from liability* does not connote 
free from the remedy as regards liability 
but are more apt to mean a total extinc- 
tion of the liability following upon an ex- 
tinction of the right. Once the liability is 
extinguished under this clause, there Is no 
scope of any acknowledgment of liability 
t^erej^ter. AIR 1960 SC 1068 (1065)1 
(I960) 8 SCR 820. * 
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Article IV 


Rights and Ir 


illl 


unities. 


1. Neither the carrier nor the ship shall be liable for loss or damage arising 
or resulting from unseawoi-thiness unless caused by want of due diligence on the 
part of the carrier to make the ship seaworthy, and to secure that the ship is pro- 
perly manned, equipped and supplied, and to make the holds, refrigerating and 
cool chambers and all other parts of the ship in which goods are carried fit and 


Article III — Note 5 (cootd.) 

(18) Contractual condition stipulating 
period for filing suit for damages — Suit 
not filed within the period, Court being 
in recess — Suit filed immediately when 
Court reopened — Principles underlying 
Section 4 of Limitation Act (1908) and 
Section 10 of General Clauses Act (1897), 
applied — Suit held within time. AIK 
1904 Kcr 190 (191, 192): 1903 Ker U 1233 

(19) Limitation Act (1908), Article 62 — 
Suit against carrier for recover^’ of money 
paid to its landing agents and sub-agents 
— It is suit for damage — Suit is govern- 
ed bv Article III, Rule 6. Clause 3 and not 
by Article 62 of Limitation Act. AIR 1965 
Ker 61 (.05): 1904 Ker U 378. 


(20) In view’ of the fact that a bill of 
lading is a document of title to goods 
whir l) would pass by negotiation, the re- 
pp senlalioi)', or misrepn-senla lions there- 
in should be held If) Ijavc h/en made to 
every individual who comes by it as a 
holrler thereof. There is thus a breach of 
duty on the part of the shipowner in not 
di'-closing the correct facts wlilch w'ould 
alfect the negotiability of the bill of lad- 
ing. Person suffering loss due to such 
misrcpresenlalion Is entitled to damages. 
AIR 1961 Mad 442 (450): (1961) 2 Mad 

LJ 97 (OR). 

0. Rule ft. — (1) If the conditions con- 

tained in a Bill of Lading contravene the 
provisions of R. 8 of Art. 3 read with R. 2 
of Art. 4 of the Schedule to the Carriage 
of Goods by Sea Act, the liability of the 
carrier has to be determined on the 
basts that those conditions have not been 
imposed or agreed upon between the 
parties. (’51) ILR (1951) I Cal 050 (663). 

(2) The words “otherwise than” Imply 
entire exclusion and any lessening of the 
llobilily by whatever method except ns 
provided by Rule 8 shall he null and void. 
AIR 1953 Sau 32 135) (FD). 


(3) A condition In e bill of lading which 
limits the duratioD of the carrier’s Itahility 
to 14 days unless nollrc Is given Is hit by 
Art. Ill, Rule ft. provided other conditions 
exist which ottroct the operation of that 
rule iin<l thcretore, being otherwise than 
as provided in the rules Is null and void 
and of DO ellcct. AIR 1053 Sou 32 (37) 
IFB). 

(4) Where a carrier falls to deliver goods, 
the measure of damages Is the value of 
the goods at the place of destination. The 
clause In the bill of lading which restricts 
the damage to the liivolrc value of the 
goods la repugnaut to Rule 8 of Article 111 


of the Sea Carriage Act and is null and 
void. (’50) ILR (1950) 1 Cal 313 (323). 

(5) ^’Tiere in a suit for the cost of short- 
age in a consignment, the shippers 
claimed exempption from liability on frie 
basis of a tj’ped endorsement specifically 
stipulated in the printed form of the bill 
of lading to the effect that the shippers 
W'ere not responsible for the breakages and 
shortages : Held, that the carrier was not 
entitled to exoneration. The endorse- 
ment did not stand on a different footing 
than the printed clause in the bill of lad- 
ing. Article 3, Rule 8, hit the endorse- 
ment as effectively as it hit any printed 
clause. The responsibility of the car- 
rier to deliver the goods ‘in the like good 
order and condition’ was always there. So 
in view' of Article 3, Rule 8, the carrier 
was liable to indemnify the consignee. 
The liability extended to that of propor- 
tionate galionage and freight also. AIR 
1957 Trav-Co 297 (298, 299): ILR (1966) 
Trav-Co 477. 

(6) If tlic loss or damages arises from 
the neglect, fault or failure in the duties 
and obligations as provided in the statu- 
tory Articles or rules then a clause in 
the bill of lading exempting tlie carrier 
from liability for such loss and damage 
would be null and void and of no effect. 
AIR 1959 Cal 470 (482) (DB). 

(7) Plea in written statement that claim 
for loss by plaintiff should have been 
made within one month of arrival of 
steamship a.s provided in bill of lading — 
Answer by pininliff that such condition 
was void under Article 2, Rule 8 — Held, 
defendant should have countered plaintiff’s 
plea by saying that that rule would 
not apply because the goods were not 
goods as fell within the definition of the 
term ‘goods* In Clause (c) of Article !• 
AIR 1960 Bom 410 (417, 418): 02 Bom LR 
265. 

(8) Clouse In Bill of Lading providing 
for cesser of liability of carrier as soon as 
goods arc free from ship’s tackle — Clause 
cannot relieve carrier or his agents from 
prime obligation of delivering goods to 
consignee unices there was custom to tli6 
contrary in port. AIR 1906 Ker 61 (62, 
53)1 1904 Ker LJ 378. 

SCHEDULE — ARTICLE IV 
SYNOPSIS 

1. General* 

3. Rule 1* 

8. Rule a. 

A Rule Oi 
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safe for their reception, carriage and preservation in accordance with the provi- 
sions of paragraph 1 of Article III. 

Whenever loss or damage has resulted from unseaworthiness the burden of 
proving the exercise of due diligence shall be on the carrier or other person claim- 
ing exemption under this section. 


2. Neither the carrier nor the ship shall be responsible for loss or damage 
arising or resulting from — 

(a) act, neglect, or default of the master, mariner, pilot, or the servants of 

the carrier in the navigation or in Uie management of the ship; 

(b) fire, unless caused by the actual fault or privity of the carrier; 

(c) perils, dangers and accidents of the sea or other navigable waters; 

(d) act of God; 

(e) act of war; 

(t) act of public enemies; 

(g) arrest or restraint of princes, rulers of people, or seizure under legal 

process; 

(h) quarantine restriction; 

(i) act or omission of tlie shipper or owner of the goods, his agent, or re- 

l^resentative; 

(i) strikes or lock-outs or stoppage or restraint of labour from whatever 
cause, whetlier partial or general; 

(k) riots and civil commotions: 


(l) saving or attempting to save life or property at sea; 

(m) wastage in bulk or weight or any other loss or damage arising from 
inherent defect, quality, or vice of the goods; 

(ii) insuificiency of packing; 

(o) insufficiency or inadequacy of marks; 

(p) lat ent defects not discoverable by due diligence; 


Article IV (conld.) 

I. General. — (i) The expression “nnj 
Ollier cause appearinR in Kule 2 (q) ol 
Arlicle 4 cannot be interpreted as beins 
ejusdem generis to sub-rules (a) to (p) 
1 hese words should be given a wider in 
terprelation and lo evade his responsibi 
Illy the currier can prove that neither he 
nor his servants were at fault. (*51) \L¥ 
(lOril) 1 Cal 050 (052, 053). 


(2) Where a ligiiler carries goods from 
the port hut does not carry goods lo any 
other port the fact that goods transported 
are placed in another ship, which Itself 
carries them to another port, would not 
bring the lighter within the purview of S. 2 
of the Ad. Morever. even if this lighter is 
a ^ip to which the Act applies, then Art. 
4, Para 2, clause (q) would make the 
owners of the lighter liable for the loss of 
goods which is due lo the fault of the 
agent of the carriers. (’39) AIU 1939 Mad 
401 (402). 

_ (3) Clause 12 of the bill of lading in- 
sisting, on a special declaration and 
special conditions in respect of goods ex- 
ceeding Rs. 500 per package is repugnant 
lo Rule 5 and is null and void. Rule 5 
cannot be varied in favour of the carrier 
in the manner it is sought lo Le done by 

IVol. 2.1 3 A. M. 15 


cl. (12) of the bill of lading. (’50) ILR 
(1950) 1 Cal 313 (320). 

(4) Clauses in Bills of lading, relieving 
the companies from liability are usually 
construed “contra profreutem”. The re- 
lieving effect of such clauses will extend 
only lo the tenor and the purport of words 
actually used. Where a clause provided 
against loss, non-delivery of goods cannot 
amount lo loss. No distinction can be 
drawn between partial or insiillicienl 
delivery and total non-delivery. AIR 1903 
Cal 510 (512). 

(5) Where a Dill of lading contains an 
express provision that it is subject to the 
rules under the Act, the right and obliga- 
lion of parlies are governed by Articles II 
to IV. AIR 1955 Mad 519 (521): (1955) 2 
Mad U 240: ILR (1955) Mad 85 (DB). 

2. Rule 1. — ( 1 ) If the damage to or loss 
ol goods was caused by the negligence of 
the carriers in stowing and stacking the 
goods during voyage while the goods were 
in iheir charge or custody, then they arc 
liable. AIR 1959 Cal 479 (481) (DB).' 

(2) Where a whole consignment of 
tobacco is reduced to a ‘charged mass' by 
spontaneous combustion, caused by the 
presence of water and moisture in the 
tobacco, if the cfTeoUvc and proximate 
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(q) any other cause arising without the actual fault or privity of the car- 
rier, or without the fault or neglect of the agents or serv'^ants of the 
carrier, but the burden of proof shall be on the person claiming the 
benefit of this exception to show that neither the actual fault or pri- 
vity of the carrier nor the fault or neglect of the agents or servants 
of the carrier conti-ibuted to the loss or damage. 

3. The shipper shall not be responsible for loss or damage sustained by the 
carrier or the ship arising or resulting from any cause without the act, fault or 
neglect of the shipper, his agents or his servants. 

4. Any deviation in saving or attempting to save life or property at sea, or 
any reasonable deviation shall not be deemed to be an infringement or breach of 
these Rules or of the contract of carriage, and the carrier shall not be liable for 
any loss or damage resulting therefrom. 


5. Neither the carrier nor the ship shall in any event be or become liable 
1 * 001 ^*^^ damage to or in connection with goods in an amount exceeding 

001 per package or unit or the equivalent of that sum in other currency, unless 
the nature and value of such goods have been declared by the shipper before 
shipment and inserted in the bill of lading. 

This declaration if embodied in the bill of lading shall be prima facie evi- 
dence, but shall not be binding or conclusive on the carrier. 

By agreement between the carrier, master or agent of the carrier and tire 

shipper another maximum amount than that mentioned m this paragraph may 

be fixed, provided that such maximum shall not be less than the Bgure above 
named. ° 


Neither the carrier nor the ship shall be responsible in any event for loss or 
damage to or in connection with goods if the nature or value thereof has been 
knowingly mis-stated by the shipper in the bill of lading. 


Aillcle IV — Note 2 (contd.) 

cause of this damage be the grossly care- 
less and negligent slowing by the carrier, 
then the carrier is liable for the loss. If 
the effective and proximate cause for tlie 
spontaneous combustion is the wetness of 
the tobacco then the shipper and not the 
carrier will have to bear the loss. 

Mere presence of water will not prove 
the inherent vice in the tobacco or il.s 
latent defect so as to exonerate the carrier 
if it is found that the actual burning was 
due to bad and negligent stowing of the 
^■«rgo. AIR 1959 Cal 479 (482) (DB). 

(3) Where it was found that cowls were 
not unshipped nor canvass taken oIT them 
i' amounts to serious act of carelessness 
and negligence in stowing cargo. AIR 1059 
Cal 479 (DB). 

(4) When one is not sure as to how 
much loss was due to improper stowage 
and how much to the inherent vice or 
infirmity of the alTeclcd goods, the ‘‘sport- 
ing rule" of halving the damage is a 
known practice. AIR 1959 Cal 470 (486) 
IDB). 

(5) As the ultimate liability to pay 

the excise duty is on the owner of the 
goods in respect of which damages are 
claimed, the amount of excise duty which 
has not been actually paid as yet could 
not be deducted from the market value 
of the goods. AIR 1959 Cal 479 (488) 

(DB).‘ 

8. Rule 2.^(1) The correct view on the 


law of onus relating to carriage of goods 
by sea is that if the shipper proves that 
the goods have not been delivered oi 
damaged after shipment during the 
voyage and while the gopds were in charip(e 
and custody of the carrier, the onus shills 
on to the carrier to bring (he cause of 
damage within the exception provided in 
Article 4, Rule 2 thereof. If the shipper 
then wants to defeat the carrier’s defence 
of excepted risks under Article 4 by show- 
ing and proving negligence, then the onus 
shifts on to the shipper to prove such 
negligence. AIR 1959 Cal 479 (480, 487) 
(DB). 

4. Rule 6. — (1) Where, in a case of 
shert delivei-y of goods, in the absence of 
a declaration of the value of goods by the 
shipper in the bill of lading, it is neces- 
sary to compute the equivalent of ^100 in 
currency other than that pf, the United 
Kingdom, Article 0 of Ihc) Schedule under 
the Act requires the amount of the foreigU 
currency which would he equal, in value 
to 100 gold sovereigns to be computed. 
What Article 9 imports is certainly not 
an obligation to deliver gold or pay[,ip 
gold; what it docs is to import a special 
standard or measure of value. Article 4. 
Rule 5 and Article 9 of the Schedule rend 
together mean that the maximum prescrib- 
ed is the value in rupees of 10(| gold 
sovereigns as a vendible commodity or 
their gold content. 1900 Ker LT 997: 1900 
Ker U 939 (DB). 

Jm / I 
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6. Goods of an inflammable, explosive or dangerous nature to the shipment 
whereof the carrier, master or agent of the carrier, has not consented, with know- 
ledge of their nature and character, may at rmy time before discharge be land- 
ed at any place or destroyed or rendered innocuous b>' the carrier without com- 
pensation, and the shipper of such goods shall be liable for all damages and ex- 
penses directly or indirectly arising out of or resulting from such shipment. 

If any such goods shipped with such knowledge and consent shall become a 
danger to the ship or cargo, they may in like manner be landed at any place or 
destroyed or rendered innocuous by the carrier without liability on the part of the 
carrier except to general aver.ige, if luiy. 

[(1924) 14 and 15 Geo. V, c. 22— Art. IV.] 

Article V 

Surrender of flights and Immunities, and Increase of Reponsibilities 

and Liabilities. 

A carrier shall be at liberty to .surrender in whole or in part all or any of 
his rights and immunities or to increase any of his responsibilities and liabilities 
under the Rules contained m any of these Articles, provided such surrender or in- 
crease shall be embodied in the bill of lading issued to the shipper. 

The provisions of these Rules shall not be applicable to charterparties, but 
if bills of lading are issued in the case of a .‘^hip under a charterparty, they shall 
comply with the terms of these Rules. Nothing in these Rules shall be held to 
prevent the insertion in a bill of lading of any lawful provision regarding general 
average. 

[(1924) 14 & 15 Geo. V, c. 22— Art. V.] 

Article VI 
Special Conditions. 

Notwithstanding the provisions of the preceding Articles, a carrier, master or 
agent of the carrier, and a shipper shall, in regard to any particular goods, be at 
liberty to enter into any agreement in any terms as to the responsibility and 
liability of the carrier for such goods, and as to tlie rights and immunities of the 
carrier in respect of such goods, or liis obligation as to seaworthiness so far as 
the stipulation is not contrary to public policy, or the care or diligence of his ser- 
vants or agents in regard to the loading, handling, stowage, carriage, custody, 
care, and discharge of the goods carried by sea, provided that in this case no bill 
of lading has been or shall be issued and that the terms agreed shall be embodied 
in a receipt which shall be a non-negotiable document and shall be marked as 
such. 

Any agreement so entered into shall have full legal effect: 

Provided that this Article shall not apply to ordinary commercial shipments 
made in the ordiiiaiy course of trade, but only to other shipments where the 
character or condition of the property to be carried or the circumstances, terms 

Arllclc VI 

|1) Article 6 enables two contracting 
parlies to contract out of the rules in res- 
pect of the carriage of any class of goods 
provided two conditions are fultilled: (1) 
that no bill of lading has been or shall 
he issued, and (2) that the terms agreed 
upon between the parties shall be 
embodied in a receipt which shall be a 
non-negotiable instrument and shall be 
marked a.^ such. (’53) AIR 1953 Bom 390 
(400). 

t2) Article VI does not apply in case of 


— Note 1 

Deck Cargo at owner’s risk. Carriage ol 
such cargo is not governed by Contract 
Act. Such cargo not being ‘Goods’ with- 
in meaning of Article 1 (c) carriage of 
such goods is not governed by Carriage of 
Goods by Sea Act, 1925, but by English 
Common Low i. c., by the terms of the 
contract embodied in the hill of lading. 
Liability of the Common Carrier in such 
case is not alleclcd by Sections 151 and 
162, Contract Act. (’53) AIR 1953 Mad 3 
(7): ILR (195.3) Mad 396 (DB). 
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conditions under which the carriage is to be performed, as such are reasonably 
to justify a special agreement. 

[(1924) 14 ^ 15 Geo. V, c. 22— Art. VI.] 

Article VII 

Limitations on the Application of the Rules. 

Nothing herein contained shall prevent a carrier or a shipper from entering 
into any agreement, stipulation, condition, reservation or exemption as to the res- 
ponsibility and liability of the carrier or the ship for the loss or damage to or in 
connection with the custody and care and handling of goods prior to the loading 
on and subsequent to the discharge from the ship on which the goods are carried 
by sea. 

[(1924) 14 N’ 15 Geo. V, c. 22— Art. VIL] 

Article VIII 
Limitation of liability. 

The provisions of these Rules shall not affect the right and obligation of the 
carrier under any Statute for the time being in force relating to the limitation of 
(he liability of owners of sea-going ve.ssels. 

1(1924) 1 1 & 15 Geo. V, c. 22— Art. VIII.] 

Article IX 

The monetary units mentioned in the.se Rules are to ])e taken to be gold 
value. 

1(1024) 14 & 1.5 Geo. V, c. 22— Art. IX.] 


[THE] CARRIERS ACT, 186*5 
(ACT m OF 1865) 

[The text of the Act printed here is as on 1-5-1969] 

CONTENTS 


FREAMHLE 

SECTIONS 

1. Short line. 

2. Inlerprctatlon-clause. 

3. Gorrlcrs not to he liable for loss of 

certain goods above one hundred 
rupees in value unless delivered as 
such. 

4. For carrying such properly paymenl 

may be required ot roles fixed by 
carrier. 

Proviso. 


5. The person cntlllcd lo recover lu 
respect of properly lost or damag- 
ed may also recover money paid 
for its carriage. 

0. In respect of what property liabi- 
lity of carrier nol limited or alTcct- 
ed by public notice. Carriers* wllb 
certain exceptions, may limit liabi- 
lity by special contract. 


Article Vll — Note i 
|1) Article Vil applies only to cases 
where there is a cfucstion of liability for 
or damage to goods occurring prior 
to loading on and siib.scquent lo the dis- 
charge from the ship. ('5.4) AIR 10511 Sau 
32 (34) (FU). 

(2) In a bill of lading there was a con^ 
dition lo the oITcct that “in all cases and 
under all circumstances the linbilily of 
liic ship-owner shall absolutely cease when 
the goods are free from the ship's Inrkle. 
The goods were 'delivered to a landing 
ngetti who disposed of them williout the 
production of a bill of lading or a delivery 
order. It was held that llic eondilinn In 
(ho hill alfordcd complete protection In 


the shipowner. (’09) 4 Ind Cas 475 (477) 
(PC). 

(3) The provisions of the Act can be 
validly incorporated and made a part of 
the contract contained in the bill of lading. 
In such u case the rights of the parties 
would be governed by the provision.s of 
the Act and the Schedule. (’52) AIR 1052 
Sau 104 (105) (DR). 

Article IX — Note 1 

(1) Where it is necessary lo compule 
Die equivalent of fjOO (U. K.) in other 
currency, the amount of foreign cunoiicy 
which would be equal in value to one 
hundred gold sovereigns has to be com- 
puted. There is no obligation in Arti- 
cle 0 to deliver gold or lo pay in gold. 
1900 Kcr Vr 997: 1900 Kcr I.J 930 (DR). 
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7» LiubllUy of owner of railroad or 

Iramrond consirucled under Ael 
\X11 of 1803. not limilcd by spe- 
elal eonlracl. In what ease owner 
of railroad or tramroad answerable 
for loss or duntatfe. 

8. Ommon carrier liable for loss or 
dJtniage caused by negicct or fraud 
of himself or Ids n^cnl. 


!l. I'laintilTs. In suits for loss, daniatfe. 
or uon-delivcry. not rciiuired lo 
prove neffligenec or criminal act. 

10. Noliee of loss or Injury lo be filven 
within <six niontlis. 

It. Stole Governnienl to add lo Ihc Selie- 
dule. 

SCHEDILE 


STATEMENT OF OBJECTS AND REASONS 


“Tlie defeclive slalo of the Law «»l 
India in respect of the liabilities ol car- 
riers. whether companies or individuals 
has for some lime past attracted the 
attention of the Governor-General in 
Council, hut it was thought desirable to 
postpone any enactment on the subied. 
until it should be seen whelher tin* 
labours of Her Majesty’s Cominission'Ts 
for preparing a Body of Substantive Law 
would relieve the Indian Legislaliirc 
from the neccssilv of special legislation. 

Meanlime. however, the question has 
become pressing, from the increase in 
Ihc numbers of carrying companies, from 
Ihe transfer of part of the Government 
carrviMg business to one of them, and 
from the prospect of Tramways bcii^g 
conslructcd under Act XXII of 18ftH |lo 
provide for taking land for works ol 
puhlir utilitv to be conslructcd bv nn 
vale persons or companies, and for 
reguialing Ihe construction am) use ol 
works on land so taken). The nccessiiv 
for prompt legislation has further been 
urged on the Government in petitions, 
and by the Government of Madras in an 
olTicial letter. 

The Bill now published bv Ihe Vicc- 
rov’s permission follows the principles, 
though not the form or language, of the 
English Statutes regulating the liabiliiv 
of carriers. 

The earlier sections extend lo India 
the principle embodied in the English 
Statute II Geo. IV and I Will. IV. Chap- 
ter 68. They relieve carriers from the 
exiraordinurv liabilities which would be 
imposed on them by the delivery* lo 
them, without notice, of articles of pecu- 
liar value or perishableness. Anv custo- 
mer, dcliver'mg to the carrier anv of Ihe 
articles enumerated in the Schedule, must 
declare them, and then Ihe carriers may 
charge at a higher rate for the addi- 
tional risk, in conformity with a scale to 
be publicly exhibited in his place of 
business. Under the ordinarv law of 
contract, the carrier might relieve him- 
self from the liabilltv bv such a nolirr 
but it would be necessary to bring the 
notice home to the customer bv evidence. 
From the necessity of giving such evi- 
dence. the carrier will now be relieved 
by this enactment. 

Bv Section VI it is provided that Ihe 
carrier shall not rid himself of his liabi- 
lity for articles, neither unu.suallv valu- 
able nor unusually perishable, bv ariv 

public notice but (unless he be the 


owner ol a Traniwav) lie is pcnnilled lo 
nuKlifv his legal obligations bv special 
conhael. 

Section \’li extends to Trainwavs con- 
slnieled under Ael XXII of 186:i. the 
‘‘{ime rule which is applied to Kailwavs 
l)v .Xel Will of 1854. It seems highly 
expcflienl that Ihc s.ame law should, if 
possihle. he made lo govern both Rail- 
wHVs :uid Tramways. 

The rule applieahle lo Indian Rallwav 
Companies is contained in Section XI of 
.Ael XVIII of 18.'i4. and is as follows: — 

“The liability of such a Railway Com- 
panv for loss or iniurv to anv articles 
or goofls l)e carried hv them other 
than those specially' provided for bv this 
Act. shall not be deemed or construed to 
be limited, or in anywise affected bv anv 
piiblie notice given, or anv private con- 
tract made hv them, but such a Railway 
Company shall be ansyverable for such 
loss or injury when il shall have been 
caused bv gross negligence or misconduct 
on the part of their agents or servants” 

On this .Section Ihc Government of 
^|ad^as observes: The first clause prohi- 
biting anv private contract in limitation 
of liabiliiv goes far beyond Ihe Common 
Law of England and Statutes 17 and 18 
Vic.. Cap. 31, S. VII. which admits of 
such contracts if just and reasonable. It 
is difficult to sec whv a Railway com- 
pany in India should be deprived of that 
power of protecting itself bv special con- 
tract which a Railway Company In Eng- 
land po.ssesses If the latter clause of Ihe 
section, yvhich make a company liable 
for gnxs negligence or misconduct of 
their agents, is meant to relieve them 
from liabiliiv in all other cases. it 
yvnuld be well to sav so bv distinct 
negative word?. But it is very question- 
able whether wide an exeinpHon from 
responcibilitv is desirable or was intend- 
ed.’ • 

If. however, the yvord ‘hmlv” be sup- 
plied after “answerable" in the last line 
but three of the extract from the Rail- 
yvavs Act as printed above, the Section 
becomes intelligible. It limits the liabiliiv 
of Raihvav Companies to the conse- 
quences of gross negligence or miscon. 
duct on the part of their agents or ser- 
vants but declares that from this liabiliiv 
so limited Ihev shall not be alloyved to 
relievo themselves bv anv kind of qon- 
tract. There cannot indeed be much 
doubt that the intention of the Legis- 
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lature wa^ to place all Railway Companv 
in what was once supposed to be the 
exact position of a carrier who had con- 
tracted for himself as favourably as the 
law of England would permit: 

It was. in fact, lone supposed in Ens 
land that, while a carrier could bv con- 
tract relieve himself from most oi his 
liabilities, his power of doing so stopped 
short of liabililv for negligence or mis- 
conduct. Such is the view of the law 
taken by Mr. Justice Storv in his “Com- 
mentaries on the law of Bjilments.” Sec- 
tion 549, and such i.s understood to be 
still the law In America. But a series ol 
decisions In the English Courts over- 
turned the older doctrine and it was 
settled that a carrier could bv a properlv 
framed contract, deliver himself from 
liability even for misconduct or negli- 
gence. The lllcrtv thus conceded wa^. 
however, found to be a practical evil, 
and the English Legislature intervened 
by 17 and 18 Vic., Cap SI. 


The nearly contemporaneous enactment 
of the Indian Legislature, embodied in 
Sec. XI of Act XVIII of 1854, is obvi- 
ously aimed at the same object. 

It seems very imdersirable to adopt 
the rule contained in Section VII of 17 
and 18 Vic. Cap. ill. which permits com- 
panies to contract themselves on certain 
conditions, out of their liability (or negli- 
gence. Ihe Section, in question has been 
severely condemned bv the present Lord 
Chancellor of England on the ground 
both < I ob-scuritv of expre.ssion and of 
diflicuUv of application; — (Peek v. The 
Sortl. SlafTordshirc Hallway Companv. 
32 LJ NSQB 241). On the other hand, 
the rule of th( In.ilan Legislature is 
c( inparalivelv simple; it would probably 
be sustained bv the general sense of the 
uiercioitile conjmunitv and it is especially 
{.pnlicable to a country in which there 
exisis ( on.^iciC! able differciice of opinion 
as lu fae general liabilities of carriers.” 

—Gazette of India. Extraordinary, 
dated 1-8-1864. page 2. 


ACT HOW AFFECTED SUBSEQUENT LEGISLATION 


— Amended by Act X of 1899. 

— Adopted by A.O., 1937. 

— Extended by Acts LIX of 1949; XXX of 1950; XX\T of 1968; Bombay Act 1/ 
of 1950; Reg. 6 of 1963. 

— Repealed in part by Acts IX of 1890, X of 1914 

— Repealed in part and amended by Act XIII of 1921. 

COGNATE ACTS AND PROVISIONS 

1. Carriage by Air Act, XX of 1934. 

2. Carriage of Goods by Sea Act, XVI oi 1925. 

3. Contract Act, IX of 1872, Ss. 151, 152. 161. 

4. Railways Act, IX of 1890, Ss. 72 to 82. 

5. Sale of Goods Act, III of 1930, Ss. 50, 51. 

6. Merchant Shipping Act, XLIV of 1968. 

(THE] CARRIERS ACT, 1865 
(ACT III OF 1865)^ 

[14th February, 1865.] 

An Act relating to the rights and liabilities of Common Carriers. 

Preamble. — Whereas it is expedient not only to enable common carriers to 
limit their liability for loss of or damage to property delivered to them to be car- 
ried but also to declare their liability for loss of, or damage to, such property 
occasioned by the negligence or criminal acts of themselves their servants or 
agents; It is enacted as follows ; — 

[a] For Proceedings relating to the Bill, .see Gazette of India, 1864 Supplement, 
p, 497, and ibid, 1865, pp. 51, 64 and 65. 

The Act has been declared to be in force in the whole of India, except the 
( Scheduled Districts, by the Laws Local Extent Act, 1874 (15 of 1874), 
Sec. 3. 

(f It has been extended to Berar by the Borar Laws Act, 1941 (A of 1941) and has 
been applied to the Santhal Purganas, by the Santhal Parganas Settlement 
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Regulation, 1872 (3 of 1872), S. 31. Berar now forms part of the State 
of Maharashtra and Santhal Pargaiias are in the State of Bihar. 

It has been declared, by notification under S. 3 (a) of the Scheduled Districts 
Act, 1874 (14 of 1874), to be iii force in the following Scheduled Districts, 
namely: — 

West Jalpaiguri, the Western Hills of Darjiling, Darjiling Tarai and the 
Damson Sub-dn. of the Darjiling District, see ibid, 1881, Pt. I, p. 74 
(now in the State of West Bengal of Bihar State); The Districts of 
Hazaribagh Lohardaga (now the Ranchi District), see Cal. Gaz., 1899, 
Pt. I, p. 44 (now in the State of Bihar) and Manbhum, and Pargana 
Dhalbhum and the Kolhan in the District of Singbhum, see ibid, 1881, 
Pt. I, p, 504 (now in tlie State of Bihar); The Poraliat Estate in the Dis- 
trict of Singbhum, see ibid, 1897, Pt. I, p. 1059 (now in the State of 
Bihar); Kumaon and Garhwal, see ibid, 1876, Pt. I, p. 605; The sche- 
dule portion of the Mirzapur District, see ibid, 1878, Pt. I, p. 383; 
Jaunsar Bawar, see ibid, 1878, Pt. I, p. 382 (now in the State of U.P.); 

The Scheduled Districts of the C.P., see ibid, 1879, Pt. I, p. 771; The 

Scheduled Districts in Ganjam (now in the State of Orissa) and Vizaga- 
patam (now in the State of Andhra Pradesh), see ibid, 1898, Pt, I, 
p. 870; Assam (except tlie North Lushai Hills (now known as Mizo 
District)), see Act 18 of 1954, S. 2, see ibid 1897, Pt. I. p. 299. 

It has been declared, by notification under S. 3 (b) of the lust-mentioned Act, 
not to be in force in the Scheduled District of Lahaul. This district along 

with Spiti District has now been transferred to the Union Territory of 

Himachal Pradesh— See the Punjab Reorganisation Act, 1966 (31 of 1966), 
S. 5 [1-11-1966] — See Gazette of India, 1886, Pt. I, p. 301. 

‘ It has been extended by notification under S. 5 of the same Act to the fol- 
lowing Scheduled Districts, namely, the Tarai of the Province of Agra — 
See Gazette of India, 1876, Pt. I, p. 505; now in the State of Uttar 
Pradesh; Ajmer and Merwara — See ibid, 1877, Pt. I, p. 605. Ajmer 
forms part of Rajasthan now — See Act 37 of 1956, S. 10. 

It has been extended to the new Provinces and Merged States by the Merged 
States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to the Union Ter- 
ritories of Manipur and Tripura by the Union Territories (Laws) Act, 1950 
(30 of 1950), S. 3 (16-4-1950). Vindhya Pradesh now forms part of the 
State of Madhya Pradesh — See Act 37 of 1956, S. 9 (1) (e). The Act has 
been extended to the Union Territories of Pondicherry and Dadra and 
Nagar Haveli by Act 26 of 1968, S. 3 (1) and Schedule [1-8-1968] and 
Reg. 6 of 1963 (with effect from 1-7-1965), respectively. 

It has been extended to the States merged in the State of Bombay See 

Bom. Act 4 of 1950. Bombay has been divided into the States of 
Maharashtra and Gujarat, by the Bombay Reorganisation Act 1961 
(XI of 1961). 

It has been repealed as to carriers by rail by the Indian Railways Act 1879 (A 
of 1879). 

For the Railways Act now in force, see the Indian Railways Act 1890 ^9 of 
1890). ' ^ 

1. Short title. — ^This Act may be cited as THE CARRIERS ACT, 1865. 

4 

Preamble — Xole 1 

(1) The duties and liabilities of a com- 
mon carrier arc governed in India by the 
principles of the common law in England 
on that subject except where they have 
been departed from in the case of parti- 
cular class of common carriers, e. g., by 


the Carriers Act or the Railways Act. A 
common carrier’s responsibility is not 
within the Contract Act. AIR 1915 Mad 
833 (834): 38 Mad 941 * AIR 1951 Trav- 
Co I (4, 6): 1950 Trav-Co LR 339 (DR) • 
AIR 1919 Upp Bur 17 (18): 3 Upp Bur 
Rul 120 • (’ll) 38 Cal 28 (41. 42). 
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2. Intcrpretatioii clause. lu this Act, unless there be something repugnant 
in the subject or context, — 

“Common carrier,’^ 

common carrier denotes a person, other than tlie Government, engaged 

in the business of transporting for liire property from place to place, 

by land or inland navigation, for all persons indiscriminately: 
rerson.” 

person includes any association or body of persons, whether incorporated 
Or not. 

b^o o o Oj 

lui General Clauses Act, 1897 (10 of 1897), S. 3(39). 

[b] The para relating to number’ was repealed by the Repealing and Amend- 
ing Act, 1914 (10 of 1914). 


Pre — Note 1 (contd.) 

(2) This Act is not applicable in the 
case of railways except to a very limit- 
ed extent. AIR 19:11 Cal 585 (586). 

13) Enaclmejits like Mic Carriers A< t and 
the Railways Act are not alTccted by the 
Contract Act. (1878-79) 3 Rom 109 (ll.'P. 

(4) The Carriers’ Act was the first .statu- 
tory enactment in India by winch (M>in- 
mon carriers arc enabled to liinil their 
liahility for loss or for damaf^c lo property 
delivered lo them lo be carried. (’5.3) AIR 
195.3 Mad 3 (5); ILR (1953) Mad 396 (DB;. 

(5) By virtue of the provisions of Kola 
Stale Laws Act and of Section 21 of Kola 
Stale Civil Courts Act, Ihc principles 
underlying Carriers Act, 1865. which was 
m force m former Brilish India could be 
resorted to in dealing with the liability of 
common carriers in the cx-Kota Stale on 
grounds of justice, equity and good con- 
.scicncc. AIR 1965 Raj 200 (202, 203): 1965 
Raj LW 2-17 (DB). 

Secllon 2 — Note 1 

(1) Carriers by sea arc not "common 
carriers" within the meaning of Section 2 
of this Act and hcncc Ibis Act will no! 
apply to them. (’16) AIR 1915 Mad 83;j 
(833, 834): 38 Mad 041 • (’63) AIR 195:1 
Mad 3 (5): ILR (1963) Mad 390 (DB) • 
(’28) AIR 1928 Bom 6 (6): 62 Bom 37 ♦ 
(’16) AIR 1910 Bom 285 (207): 40 Bom 
529 ♦ (’05) 28 Mad 400 (403). 

(2) The Carriers Act cannot apply lo the 
case of carriage of goods by nlr, for the 
term ’common carrier’ as defined in Sec- 
tion 2 of that Act docs not include a 
corrlcr by air. So the liability of a carrier 
by air cannot be found on (ho hn.sl.s of 
Section 8 of that Act. AIR 1959 Mad 285 
(287): (1060) 2 Mad LJ 373. 

(3) Tnougti carriers by sea arc not con- 
templated by this Act (hey arc ncvcrilic- 
less common carriers for other purposes, 
c. g., for Uio purpose of Liinilntion Act. 
(’81) 3 Mad 107 (110). 

{4) The deflnition of a "common carrier" 
In Section 2 is framed without reference 
to the extent of his liability. Thus, a 
common carrier docs not cense lo hn so 
if ho enters into special contract lawfully 
liiQlling his liability. (’15) AIR 1015 Nag 
6 (7): 11 Nag LR 174. 


(5) "For all persons indiscriininalciy*’ 
means simply that carriers arc not at 
liberty to refuse business. (’24) AIR 1921 
PC 40 (42): 51 Ind App 28: 51 Cal 304. 

iC) The main nltributc of u common 
carrier is that lo transport for hire pro- 
perly for all persons indiscriminately. The 
((ucstion whclhcr a carrier is a private or 
a common carrier depends upon the nature 
of tlic public profession made by llic 
carrier with regard lo the carriage of 
goods undertaken by it elsewhere. It 
follows therefore, that the mere fact lhat 
a common carrier is engaged in the trans- 
port of goods from places on its transport 
system to places outside it would not be 
.siiiTicicnt to justify Ihc conclusion that 
whatever carriage it may undertake else- 
where is also in his capacity as a common 
carrier. AIR 1966 All 260 (262): ILR 

(1963) 2 .MI 150 (DB). 

(7) What is required in the rase of a 
person who answers Ihc definition of com- 
mon carrier under Ihc Carriers Act is Unit, 
he init.«t be ready to carry for hire ns 
a business and not ns a casual occupation. 
It is csscnlial that he should hold hiin- 
.sclf out as being ready to carry goods 
for any person or lo carry any 
pns.scngcrs, no matter who they may be. 
AIR 1964 Aiidh Pro 71 (73. 71)’; (1063) 2 
Andh WR 190. 

(8) Where under the terms of Ihc 
licence, a licensee ks under the obligation 
to carry goods of nil persons, except when 
due to special reasons he may refuse, he 
is a common carrier. (’33) AIR 1933 Cal 
735 (737, 738): 60 Cal 879. 

(0) A licensee of a ferry is n "common 
carrier". (’19) AIR 1019 Upp Bur 17 (18): 

3 Upp Bur Rul 120. 

(10) Where a canal company wliich 
tran.sporlcd goods under a contract with 
n railway company was sued for damages 
for loss of goods, it was held that canal 
company whs a common corrier and liable 
as such. (’31) AIR 1931 Mad 115 (117). 

(11) Where in order to facilitate the 
transport of cargo by Us steamers, a 
navigation company adopts dilTorent auxi- 
liary transport systems for the carriage 
of goods from the producer’s estates to its 
regular steamer ghats, the question whe- 
ther the company docs or does not 
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3. Carriers nut to bo liable for loss of certain goods above one hundred 
rupees in value unless delivered as such. — No common carrier shall be liable for 
the loss of or damage to property delivered to him to be carried exceeding in value 
one hundred rupees and of the description contained in the schedule to this Act, 
unless the person delivering such property to be carried, or some person duly 
authorized in that behalf, shall have expressly declared to such carrier or his agent 
the value and description thereof.* 

[a] The earlier sections extend to India the principle embodied in tlic Carriers 
Act, 1830 (II Geo. IV, and 1 Will IV, c. 68) — See Statement of Objects 
and Reasons. 


Scellon 2 — Note 1 (rontd.) 

operate these different .systems as eoiimidii 
eaiTicr.s, would be cnlircly a ciueslifin of 
fact depending upon the evidence in each 
case. (7)5) AIR laG.*) As.sain 05 (TO): II.R 

(1954) 0 Assam 433 (DB). 

(12) The dcUnilion of “common carrier*’ 
in the Act would brine the Gfjvernmont 
afler liaving assumed chaipje of the Rail- 
way administration within llic meaning of 
the word “common carrier” but for the 
foci that t!»c Government has been special- 
l> excluded under the definition. But the 
Govcriiineiil would not be e.xcludcd from 
the ambit of the word carrier merely be- 
cause it is not a person but a sovereipn 
body or a body politic when it docs the 
business carriage of poods as the owner 
of tlic railway. (’Sf)) 195.')-1 Mad L Jour 
400 (408). 

(13) Navigation cjnnpany a common 
earner on main stream, carrying goods 
from place on tributory to main station on 
main route is n common carrier in res- 
pect of the feeder service. AIR 1962 SC 
1270 (1279, 1280); (1962) 2 SCR 802. 

(14) In determining whether a person is 
51 common carrier or not the provisions of 
Motor Vehicles Act arc also relevant. The 
provisions of Sections 2 (23), 54 and 5.5 
show that it is a matter of public em- 
ployment that a licence is granted and 
not for doing the transport work for only 
a particular individual nr individuals 
casually. AIR 1903 Bom 208 (210, 211): 
05 Bom LR 152 (DB). 

(15) The Indian Airlines Corporation is 
a common carrier as opposed lo a private 
carrier, bul it is not a “common carrier” 
within the meaning of the Carriers Act. 
AIR 1961 Cal 383 (384, 385, 386). (There 
is no statute for internal air carriage in 
India.) 

Section 3 — Note I 

(1) When a package containing both 
scheduled and non-schcdulcd articles is 
lost, the value of the non-schcduled arti- 
cles may be recovered although the value 
of the .scheduled articles cannot be recover- 
ed. (*32) AIR 1932 Cal 344 (340): 59 Cal 
472 » 

(2) Liability for loss or damage of pro- 
perly is not defeated by the fact that the 
goods delivered as luggage nrc in fact 
merchandise. (’14) AIR 1914 Cal 150 
(151): 41 Cal 80. 

(8) Misdescription of properly lost iii 


transit df)cs not exonerate the carrier from 
liis li5il)ilily for the loss. The liability i-s 
limited to the value declared and not the 
vjiluc of the actual contents of the package 
consigned. (*79) 3 Bom 120 (129, 130). 

(4) Section 3 is applicable to tlie goods 
described in tlic schedule atlachcd to the 
Act. ‘Leno’ means a kind of cotton gauge 
for caps, veils, curtains, etc. It cannot by 
any stretch of imagination be brought 
within the ambit of tlic clause which is 
‘clothes, and issues embroidered with tlic 
precious metals or of which such metals 
form part’. (1908) 1 Andh LT 317 (320): 
(1969) 1 Andh WR 115. 

(5) The liability of a common carrier is 
that of an insurer. It, therefore, follows 
that notwithstanding the fact that there is 
no negligence on the part of the common 
carrier he is liable to compensate the owner 
of goods for the loss of the goods that 
occurred during the transit thereof by the 
lony belonging to the carrier. AIR 1902 
Mad 44 (46): 74 Mad LW 495 (DB) * AIR 
1959 Mad 285 (286): (1959) 2 Mad LJ 373 * 
AIR 1964 Mad 516 (518): (1964) 2 Mad GJ 
181. (Under general law a common carrier 
is lisiblc practically as an insurer of the 
goods. That liability can be regulated by 
a contract between the parties. It is in- 
variably the practice for common carrier to 
enter into a contract, defining and limiliiig 
their liability and in the normal course 
of things one would expect any consignor 
of goods lo look into conditions in consign- 
ment notes. It is not the rule that iu 
every case llie carrier should prove that 
he drew the attention of the consignor to 
tile clause in the consignment note rogsird- 
ing limitation of his liability.) 

(6) It is the elementary duly of a com- 
mon carrier to enquire, whenever a per- 
son presents the consignee's note, whether 
he is the proper person or his authorised 
agent. They cannot absolve themselves of 
their obligation to deliver the goods con- 
signed to the proper person by merely 
entering into a contract with the consignor 
that they will not be liable for misdelivery 
or wrong delivery. In India a common 
carrier is subject to two distinct classes of 
liability, one for loss as an insurer and the 
other for loss under his obligation to carry 
safely. A person who suffered loss by a 
common carrier's breach of his common 
law obligations can maintain a suit in- 
dependent of contract. AIR 1964 Mad 516 
(517. 518): (1964) 2 Mad LJ 181. 
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4. For carrying such property payment may be required at rates fixed by 
carrier. — Ever>' such carrier may require pa>Tnent for the risk undertaken in carry- 
ing property exceeding in value one hundred rupees and of the description afore- 
said at such rate of charge as he may fix: I 

Proviso. 

Provided that, to entitle such carrier to payment at a rate higher than his 
ordinarv' rate of charge, he shall have caused to be exhibited in the place where 
he carries on the business of receiving property to be carried, notice of the higher 
rate of charge required, printed or written in English and in the vernacular 
language of the coiintr\- wherein he carries on such business. 


5. The person entitled to recover in respect of property lost or damaged 
may also recover money paid for its carriage. — In case of the loss or damage to pro- 
perty exceeding in value one hundred rupees and of the description aforesaid, 
delivered to such carrier to be carried, when the v'alue and description thereof 
shall have been declared and payment shall have been required in manner pro- 
vided for by this Act, the person entitled to lecovcr in respect of such loss or 
damage shall also be entitled to recover any money actually paid to such carrier 
in consideration of such risk as aforesaid. 

0. In respect of what property liability of carrier not limited or affected by 

public notice. — The liability of any common carrier for the loss or damage to any 

property delivered to him to be carried, not being of the description contained in 

the schedule to this Act, shall not be deemed to be limited or affected by any pub- 
lic notice; 


Section 4 — Note 1 

(I) Where a person makes a declara- 
tion about the nature of the articles con- 
•slgncd but the carrier docs not demand 
hifilier payment, the carrier is liable for 
the loss of articles although llic higher 
payment is not made. (’92) 19 Cal 5.18 
(640. 

Section 6 — Note i 

(I) II is only the owner of goods and 
not his agent, who is entitled to beneOl 
under Section 8. AIR 1964 Andh Pra 71 
(73): (196.3) 2 Andh WR 190. (Goods 
entrusted to common carrier rc-cnlrnsled 
to another carrier — Suit for recovery nf 
damages for loss of goods — Suit not by 
owner, but by one carrier against other — 
Suit, held not maintainable.) 

Section fl — Note 1 

(1) The rights and linbililies of n com- 
mon carrier arc outside the Contract Act 
and arc govomed by Die principle.s ol 
the English Common Law ns modified by 
the Carriers Act. In India, n common 
carrier is, therefore, subject to two distinct 
classes of liability, the one for loss for 
which he is iinbic ns an in.surcr, (he olhei 
for loss for which he is liable under his 
obligation to carry safely. The cfTert ol 
Sections 0, 8 and 0 is that the iiahility ol 
a common carrier for the loss of goods 
not being the descriplion contained in the 
schedule may be limited by special con- 
tract signed by the owner save when such 
joss shall have arisen from the negligence 
or criminal act of Ihc carrier or any of 
his agents or servants, ('ll) 38 Cul 28 


(41, 42) ♦ (’.55j AIR 19.5.5 .Assam 66 (73): 

ILR (1954) 6 Assam 433 (DB). •AIR 1966 
.411 260 (264): ILR (1965) 2 All 150 (DB). 
(Provision of S. 8 override those of Sec- 
tion 6.) * AIR 1962 Mad 44 (46): 74 Mad 
LW 49.5 (DB). (Negligence of common 
carrier need not be proved.) * AIR 1967 
.\ssam 74 (78): ILR (1964) 16 Assam 305 
(DB). 

(2) A common carrier is insurer ol 

g<»ods which he contracts to cariy' and he 
is liable for all loss of, or injury to those 
goods while they are in llie course of 
transit unless such loss or injury is caused 
by the act of God or by the Stale enemies 
Or is the consequence of inherent vice in 
the thing carried or is attributable to con- 
signor’s own fault. Exception -to Ihc genc»' 
ral liability of a carrier or n bailee in 
general have to be construed slrlctly. The 
carrier cannot escape its linbililv by mcrcl) 
contending that he entered into a contract 
with the consignor and that he is 
absolved frOm all liability for misdelivcr.v 
or wrong delivery. The term ‘misdelivery’ 
should, if used in exception clause, be held 
to cover no more than ‘‘accidental mis- 
delivery by mistake or crrbr" and not 
deliberate misdelivery. It Is the dlcmcnlury 
duly of a carrier to enquire whenever a 
person presents the consignee’s note whe- 
ther he U the proper person or Its auth- 
orised agent. AIR 1964 Mad 616 (517, 

518). 

(3) Sections 6 and 9 recognize the com- 
mon law doctrine, save in so far ns the 
Hnbllitv is limited by some sperinl con* 
Irnel, os provided by Section 6. » Therefore, 
even if il were found that the ' carriers 
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Carriers, with certain exceptions may limit liability by special contract. 

but any such carrier, not being the owner of a railroad or tramroad con- 
structed under the provisions of *Act XXII of 1863 (to provide for taking land for 
works of public utility to be constructed by private persons or companies, and for 
regulating the constmction and use of works on land so taken) may, by special 
contract, signed by the owner of such property so delivered as last aforesaid or 
by some person duly authorized in that behalf by such owner, limit his liability 
in respect of the same. 


[a] See now the Land Acquisition Act, 1894 (1 of 1894), Sec. 2. 


Section 6 — Note 1 (conid.) 

look as much care of the goods as a man 
Of ordinary prudence would, under similar 
(’ircumslnme.s. Ihey would he liable H the 
loss was not occasioned by any act of 
God or (he King's enemies, whiidi, in case 
of republican Slate, would mean the 
enemies of the Stale. AIR Assam 6;) 
(72); ILR (1954) 6 Assam 453 (DU) * AIR 
ItiCo Ra| 200 (203): 1965 Raj L\V 247 • 
AIR 1963 Horn 208 (209, 212): 05 Born LR 


(4) Before a common carrier can lak< 
advantage of a special ctuitract, whereb; 
he is exonerated Irom liability in case o 
damages due to navigational perils, h< 
must establish that his steamer has !( 
face the peril of navigation in the coursi 
of its voyage; and he and his agents havt 
taken all reasonable care and exerciser 
all necessary diligence in avoiding the peri 
hut in spite of it all llie steamer sustainec 
damage will) the consequential damage t« 
the goods of the consignor. If these fact 
are not proved Section 6 of the Act wil 
be attracted and the carrier will be heh 
liable for the damages. AIR 1967 Assail 
79 (82); ILR (1904) 16 Assam 10. 


(5) A special contract being in deroga- 
lion of the common law, has to be strict* 

air 1955 Assam 65 
(71): ILR (1954) 6 Assam 433 (DB). 


(6) The position of common carriers is 
diiicrcnt from lliai of railway companies 
^yho are only bailees coming under Sec* 
hons 151, 152 and 161 of the Contract Act. 
ine liability of common carriers is that 
of an insurer subject to certain exceptions 

Section 6 of this Act. (*13) 40 Cal 
7 lu ( 7 1 8t 719) • 


(7) The liability of the 'carriers’ is no 
Inal of a mere bailee, as defined by Sec 
tions 161 and 152, Contract Act. Thi 
extent of his liability is very often dcscrib 
ed as the liability of an insurer against al 
risks; but it is not a question of any con 
tract to insurer; if, therefore, the boat 
ship or steamer sank on account of it; 
haMng struck upon some snag and th« 
cargo was lost, that may be a mere ‘peri 
of navigation’ but not an act of God an( 

ifili ®'eemcr companies would still hi 
liable even if, under the circumstances 
they were found to have acted with reason 


able care and prudence. .4IR 1955 Assam 
65 (72): ILR (1954) 6 Assam 433 (DB). 

(8) \ carrier of passengers in law’ is 
neither an insurer nor precluded from 
making a special contract with his 
passengers which may either enlarge, 
diminish or exclude Ills general duly to 
c.vcrcise care. Hence, a specific contract 
between a passenger and a carrier of 
passengers by air exempting the carrier 
wholly from liability for the neglect or 
default of his servants, is valid and enfor- 
ceable. AIR 1947 PC 151 (152, 154). 

(9) Certain goods were lost in transit by 
the defendants who w'cre common carriers. 
It was found that the loss had not been 
occasioned by act of God or the Queen’s 
enemies. The defendants had taken as 
much care of them as a man of ordinary 
piudence would take of similar goods be- 
longing to himself. It was held that Sec- 
tions 151 and 152, Contract Act, did not 
apply, and detendants were liable for loss, 
in the absence of a special contract such 
as is provided for in Section 6 of Carriers 
Act. (1884) 10 Cal 166 (182) (FB). 

(10) What is required to limit the liabi 
hty of “carrier” is that the nature of the 
^/*nlract entered Into must either have 
limitation of liability under the Act made 
expressly and in writing or the facts must 
be* suchf that the contractor was engaging 
in a different type of business from that 
of common carriers. AIR 1924 PC 40 (42)’ 
51 Ind App 28: 51 Cal 304. 

(11) In the case of continuous carriers, 
(1) when goods have to be carried with 
the aid of different transport agencies in 
order to arrive at the destination, the 
carrier with whom the contract is made 
at one end is, in the absence of any con- 
tract limiting his liability to his own' trans- 
port system, liable for the loss or destruc- 
tion of the goods on portions beyond his 
ow*n system or in consequence of acts or 
default of persons other than his own 
servants; (2) in the absence of a contract 
to the conlrao’, the consignor cannot hold 
the company with whom he does not con- 
tract liable for damages when all that con 
be complained of is non-feasance, though 
such company may be liable in tort for 
breach of duty arising from the mere fact 
that he has undertaken the liability of 
canning goods or property belonging to 
another; (3) when there is an agreement 
between two companies the effect of which 
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*7. Liability of owner of railroad or trumioad constructed under Act XXII 
of 1863, not limited by special contract. In what case owner of railroad or tram- 
road answerable for loss or damage.— The Lability of the owner of any railroad or 
tramroad constructed under the provisions of the said '"Act XXII of 1863, for the 
loss of or damage to any proper^ delivered to him to be carried, not being of the 
description contained in the Schedule to this Act, shall not be deemed to be limit- 
ed or affected by any special contract; but the owner of such railroad or tramroad 
shall be liable for the loss of or damage to property delivered to him to be ear- 
ned omy when such loss or damage shall have been caused by negligence or a 
criminal act on his part or on that of his agents or ser\ants. 

[a] Section ( (so far as it relates to railways) has been repealed by tlic Indian 

Railways Act, 1S90 (9 of 1890). S. 72, 

[b] See now the Land Acquisition Act, 1894 (1 of 1894) S. 2. 


Scclion 6 — Note 1 (contd.) 

is to consliliilo one company ll*e agent of 
0*^ pthcr and the trafTic is carried ior 

the joint benefit of botti tbc eonipanjcs, 

cither company may be .sued at Uie option 
of llic consigm»r. AIH 1918 Mad 311 (313). 

(12) Goods were delivered t<i M Rail- 

way Company. The destination was a 
station on the G Railway lines. M and G 
Companies had an agreement between 
themselves for conveyance of goods hand- 
ed over by one another for carriage on 
llicir own lines. The goods were lost after 
they were handed over to G company. It 

was Iicld that a suit by Ihc consignor 

against G company was mainlainnblc. 
(1880-81) .5 Bom 371 (378). 

(13) The plaintiffs consigned goods 
llirough a steam navigation company 
knowing that it would be carried by an- 
other railway company in latter part of 
Ihc journey. The goods were lost after 
being delivered to the railway company. 
It was held that the agreement was in sub- 
stance with both companies and that tlie 
railway company was absolved from liabi- 
lity under Section 75 of tbc Railways Act. 
(1907) 11 Cal WN 1076 (1077). 

(14) A consignor entered into a contract 
with a railway company for carrying cer- 
tain goods to a port and tiieiicc to 
England. Oning to a breach on the rail- 
way line the goods had to be conveyed in 
steamers by a steam.ship company willi 
whom the Railway Company had entered 
into an agreement. It was held that a 
suit by Ihc consignor against the steamship 
company for loss of goods during transit 
by Ibc latter company was maintainable. 
AIR 1020 Col 758 (762): 47 Cal 6. 

(15) Where goods arc booked to be 
carried over the lines of scrvcral carriers 
the proper person who is liable is one to 
whom tiic goods arc delivered by the con- 
signor. The contract is an Indivisible con- 
tract and not so many contracts with 
different persons. The (|Ucstion with 
whom the contract is made is a question 
of fact. AIR 1927 Cal 394 (398): 64 Cal 
430. 

(16) Consignment booked at station of 
I, G. Navigation and Railway Co., to be 
despatched at station on B. A. Railway — 


Censignment delivered by former company 
lo latter but not reaching consignee — Suit 
for loss — 13. A. Rnihvay not made party 
— Suit not maintainable. AIR 1919 Assam 
25 (27. 29) (DB). 

{17) Where in order lo facililatc the 
transport of cargo by its steamers, the 
na^igalion company adopts different auxi- 
liary transport sysiems for the carriage of 
goods from the Tea estates lo its regular 
steamer ghats, the company may take 
delivery cither at Ihe garden ghat or at 
the steamer ghat. Once it has taken de- 
livery at a garden ghat no question of 
fresh delivery arises because the delivery 
of the self-same goods to the carriers can 
only be made once. The liability of the 
company as common carriers wmuld be 
there if the goods happened to be lost 
after such delivery, but before reaching 
de.-tinalion. AIR 1955 Assam 65 (70): IhR 
(1954) 6 .Assam 433 (DB). 

(18) Consignment of goods not perish- 
able by nature — No special contract as to 
lime for delivery — Goods deteriorating 
due lo delay cnu.scd by abnormal lime 
taken for transit — Plaintiff consignee 
entitled to damages — He need not prove 
negligence on part of earner. AIR 1962 
Assam 110 (114): ILR (1962) 11 Assam 107 
(DB). 

(19) Special contract — Person conlrncl- 
ing not authorised by owner of goods — 
No exoncradon from liability. AIR 1965 
Raj 200 (205): 1965 Raj LW 247 (DB). 

(20) Under general law a common 
carrier is liable practically ns an insurer 
of the goods. Tliat liability can be 
regulated by a contract entered into lie- 
hveen the parties. It is invariably Ibo 
practice for common carriers to enter into 
n contract defining and limiting their liubi- 
lily. That practice is so universal that in 
the normal course of things one w’ould 
expect any consignor of goods to look into 
candilions which are found In consign- 
ment notes. To say that in every case 
the carrier should prove that he drew the 
attention of the consignor to the clause 
in the coiisignmcnl note regarding limita- 
tion of its liability is extending the rule 
beyond Us limits. AIR 1959 Mod 286 
(280). 
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8. Common carrier liable for loss or damage caused by neglect or fraud of 
himself or his agent. — Notwithstanding anything hereinbefore contained, every com- 
mon carrier shall be liable to the owner for loss of or damage to any property 
delivered to such carrier to be carried where such loss or damage shall have arisen 
from tlie ®] criminal act of the carrier or any of his agents or servants ^[and 
shall also be liable to the owmer for loss or damage to any such property other 
than property to which the provisions of Section 3 apply and in respect of which 
the declaration required by that section has not been made, where sucli loss or 

damage has arisen from the negligence of the carrier or any of his agents or ser- 
vants.] 

[a] The words “negligence or” were repealed by the Carriers (Amendment) Act, 

1921 (13 of 1921), S. 2. 

[b] Inserted by S. 2, ibid. 


Scclioo 8 — Note 1 

(1) Sections 8 and 9 are declared by 
Section 72 of the Railways Act not to 
alTccl the responsibility of the Railway 
<^ompany as detined in the latter section. 

( 94) 17 Mad 445 (44G). 

(^) The Indian Carriers Act, while 

restricting the power of a common carrier 
ol exempting himself fr()m his common 
law liabnity, by Section 8 alTirms or creat 
fs a liability and gives the benefit of that 
liability to the owner only. The plaintilT 
who himself is a common carrier who 
undertakes to carry the goods of a per- 
son, and who engages the defendant com 
ujon carrier to carry them, not himscll 
being the owner is not entitled to main- 
tain a suit under Section 8 against the 
defendant. ('58) AIR 1958 Cal 730 (732) 
(DR). (Whether tlie plaintilT has employ- 
ed Ihe defendant carrier on his <jwn 
account is a question of fact. The ordi- 
nary inference is that the contract ol 
carriage is between the carrier and tlie 
owner in whose favour tlie common law 
duty exists. In a proper case such is the 
inference even when the owner is not the 
consignor.) • AIR 1959 Madli Pra 351 
(S52): 1958 Jab LJ 45. (Carrier must ex- 
onerate himself from liability for the loss ) 

[See also AIR 19G4 Andh Pra 71 (73): 
(1963) 2 Andh WR 190. (It is only the 
owner of the goods, who is entitled to llie 
henelil of Section 8. An agent of the 
owner to whom goods are entrusted for 
carriage, who entrusts them to a common 
carrier to carry, cannot mtintain a suit for 
recovering damages for loss of such goods 
against Ihe common carrier employed by 
him.) • AIR 1907 Assam 74 (76): ILR 
(1964) 16 Assam 395 (DB). (By mere pro- 
duction of an unendorsed steamer receipt 
from one's custody on the basis of which 
he obtains an assessment delivery he can- 
not be said to have acquired title either 
to the receipt or to the goods and he has 
no right to bring a suit on the basis of 
Ihe said invoice. Such a person can how- 
ever establish his ownership in the goods 
by proving that he or his ngciil had 
purchased them.)! 

(3) A common carrier is respon.sible for 
safely of goods except when loss is caused 


IjV act of (lod or King's (Micniics. .Mil 
19i6 Cal 647 (648). 

(4) So far as the Pre.sidency Towns are 
ccncerned common carriers by air, wlio 
carry on their bu.sliio.ss within the terri- 
tory of India, are not governed by the 
provisions of the Indian Contract Act of 
1872 or of the Carriers Act, 1865, or the 
Indian Carriage by Air Act, 1934, but they 
are to be governed by the rules of English 
Common law’. Since the common law 
relating to inland carriage by air has not 
been modified by any statute in India, it 
follows that the absolute freedom of the 
carrier to contract out of his liability even 
in cases of negligence remains. Even in 
a territory outside the Presidency lowms, 
the above rule of English Common law is 
consonant with the principles of ‘justice, 
equity and good conscience’ and a.s sucli 
applies in that territory. AIR 1964 Cal 
396 (398) (DB). 

(5) Where the point of decision arises 
under the Indian Law, reference to the 
English Law of Carriers is not very neces- 
sary. AIR 1963 Ker 198 (199, 200): 1962 
Ker LJ 1284. 

(6) The carrier cannot be made liable 
for any loss or damage which occurred 
before the goods w-erc actually delivered 
to him for carriage. (1947) 51 Cal WN 
551 (5.54). 

(7) A coniinun carrier does not cease to 

be a common carrier simply because lie 
agreed lo a special stipulation, lo carry 
goods safely. Special stipulations do not 
absolve the carrier from Ids liabilities 
under the Act. AIR 1933 Cal 735 (737, 

738): 60 Cal 879. 

(8) A common carrier is liable lo the 
owner for loss or damage lo any properly 
delivered lo such carrier to be carried, 
whether sucli loss or damage has arisen 
from^ the negligence of the carrier or any 
of his agents or servants. The term “at 
the owner’s risk” used in the goods receipt 
only means that Ihe owner would be liable 
for any loss or damage to the goods, 
which are lying with the company if such 
loss or damage was not cau.sed by any 
negligence on the part of the carrier AIR 
1961 Punj 818 (319): 1963 Cur IJ 256 
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Section 8 — Note 1 (contd.) 

(9) The combined effect of Sections 6 
Hnd 8 is that in respect of the properly 
not mentioned in the schedule common 
carriers may limit their liability by special 
contract but not so as to get rid of tlieir 
liability for negligence. (1891) 18 Cal 620 
(628, 629); 18 Ind App 12 (PC) * (1890) 
17 Cal 39 (43. 44). 

(10-11) Provi.sions of Section 8 override 
those of Section 6. In other words, what- 
eyer other kinds of liabilities the carrier 
may be able to limit by special contract 
with the owner of the property, he cannot 
limit his liability for the criminal act o> 
negligence of himself or any of Ihe agenUs 
and servants. AIR 1967 Assam 74 (78); ILR 
(1964) 16 Assam 395 (DB) * AIR 1966 All 
260 (264); ILR (1965) 2 All 150 (DB) * AIR 
1963 Ker 198 (199. 200); 1962 Ker LJ 1284. 

il2) Agreement limiting liability of car- 
rier docs not relieve carriers of liability 
arising Irom the negligence ot their scr- 
mMs. (191!) 38 Cal 28 (42). 

(13) Where a special contract absolves 
the carrier from liability in the case of 
lo.s.s or damage by accident as well as re- 
.suiting from negligence, the clause absolv- 
ing from liabilily due to negligence is bad: 
but this docs not make the contract wholly 
void. The carriers arc neverllieless ab- 
sohed Irom Iheii liability in ca.se o) a.rj- 
ilcrd. (1890) 17 Cal 39 (44). 

tl4) A common carrier cannot escape 
the liability l<pr loss or damage of the 
property delivered to him to be carried 
merely by showing that he had not receiv- 
ed it directly irom tlio consignor but only 
trem another carrier. (1947) 51 Cal WN 
551 (553). 

(15) Where one transporting ageney 
undertakes to transport goods whicli are 
to be transported bv several agcncle.'i con- 
seculively, the other agencies arc agents 
ol the conlructing agency which i.s respon- 
sible for llic lo.ss of goods during the 
whole transport. An agreement that the 
contracting agency will not be liable aflcr 
it has delivered goods to another agency 
is void us ofTcnding against Section 8. 
AIK 1932 Cal 344 (346); 59 Cal 472. 

(16) There wa.s nothing in Section 8 

which would make the clause in a for- 
warding note accompanying the consign- 
ment* that the common carrier will 1)C 
liable on their transport system and be- 
yond that they will act as agent of other 
administration, void. The common car- 
rier cannot, therefore* be held responsible 
lor non-doilvery of part of !he consign- 
ment at the dostinallon on another admini- 
stration, tholr responsibility being only os 
of agont.s. AIR 1965 Assam 229 (231) 

(DU) * AIR 1960 Assam 122 (123) (DH) * 
AIR 1949* Assam 26 (27, 29) (DB). 


(17) Agent contracting on behalf of 
known principal can re.slrict his personal 
liability for acts of principal or his ser- 
vants and agents — Stipulation by Steam 
Company with respect to consignment of 
goods, to act as principal so far as their 
own system was concerned but so far a.^ 
transport over the Railway system was 
concerned, as agents for known principals 

— Further slipulalion that they would 
not be liable for loss lo goods while in 
transit over Railway system due to acts 
ot (he principal or the agents or servants 
ol the principal, as they would be for loss 
oil llieir own syslem — Stipulation con- 
lained in Clause 11 of forwarding nole — 
Slipulalion held valid and did not otreiui 
against Section 8. AIR 1953 Cal 547 (548i; 
ILR (1952) 1 Cal 347 (DB). 

(18) In a suit for damages caused lo 
(he plainlill’s goods enirusted lor carriage 
by Ihc ship, ordinarily, if an agent is guillv 

wrongful conversion and llie car- 
rier fails lo deliver tlie goods to the con- 
signee, he is liable for the market price 
ot the entire goods. Rut where the dam- 
age wa.s caused due to accident, the liabi- 
lity of the dclendanls arises only because 
lie failed lo have instructions from the 
plaintiff as regards the disposal of the 
damaged goods. The loss thus sulfered by 
the plaintifT is the market value of li»e 
damaged goods on the date when the 
goods were taken out of the vessel after 
the accident. AIR 1958 Assam 115 (119) 
(DB). 

(19) Consignment of goods not perisli- 
abic by nature — No .special contract as 
to lime for delivery — Goods delcrioral- 
ing due lo delay caused by abnormal lime 
lakcn lor transit — Plainiiff-consignee en- 
lilied to damages. AIR 1962 Assam 119 
(114): ILR (1962) 14 Assam 107 (DB). 

(20) Goods arriving in a deteriorated 
condition — Consignee not Inking delivery 

— Carriers selling the goods and appro- 
priating the amount towards demurrage.s 

— Consignee cannot recover as damages 
the entire value of the goods — He can 
ret over only the balance alter deducting 
the amount realised by sale and adjusted 
towards demurrages. AIR 1962 Assam 110 
(116): ILR (1962) 14 Assam 107 (DB). 

(21) Nnvigulion perils — Special con- 
tract to limit liabilily of carrier — Carrier 
must still prove his dililgcncc in avoiding 
peril before claiming llie benefit of special 
contract. AIR 1907 As.snm 79 (82); ILR 
(1964) 10 Assam 10. 

(22) Bill of Lading providing in respect 
of liability for loss of goods by carrier 

— Lo.ss Held did not include non-delivery. 
AIR 1903 Cal 610 (512). 

123) The Carriers Act does not apply to 
the case of carriage of goods by air, for 
tiie term "common carrier" as defined in 
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9. Plaintiffs, in suits for loss, damage, or non-delivery, not required to prove 
negligence or criminal act. — In any suit brought against a common carrier for the 
loss, damage or non-delivery’ of goods entrusted to him for cairiage, it shall not 
be necessary for the plaintiff to prove that such loss, damage or non-delivery was 
owing to the negligence or criminal act of the carrier, his servants, or agents. 


Section 8 — .N’oie 1 (could.) 

Section 2 does not include a carrier by air. 
So the liabilitv of a carrier by air cann* t 
be found on the basis of Section 8 of the 
Act. AIK 1959 .Mad 285 (287): |1959} 2 

Mad U 373. 

(24) Passenger Iravelling bv bus pay- 

ing extra charges for carriage of his bag- 
gage conlainiiig betelnuls — Loss of 
luggage — Owner of the bus is liable for 
the loss in the absence of contract to 
contrary. AIH 1964 Mad 476 (476, 477): 

77 Mad LW 247. 

(25) Liabilily under, in respect ol loss 
of goods — Privily of contract between 
the owner of goods and carrier not neces- 
sary. AIR 1965 Raj 200 (204): 1965 Raj 
LW 247 (DB). 

Section 9 — Note i 

(1) Section 9 relieves the plainlilf from 
burden oi showing that the loss or damage 
or non-delivery was owing to any negli- 
gence or criminal act. AIR 1955 .Assam 65 
(72): ILR tl9r>4) 6 Assam 433 (DB) ♦ AIR 
1965 Raj 200(205): 1965 Raj LW 247 (DB) * 
AIR 1959 Madh Pra 351 (352): 1958 Jab 
LJ 45 * AIR 1967 Assam and Nagaland V4 
(78); ILR (1964) 16 Assam 395 (DB) * 
AIR 1963 Bom 208 (212): 65 Bom LR 
152 (DB). 


(2) Sections 0 and 9 recognise Die conr 

riion law doctrine save in so far as Ih 
liabilitv is limited bv some special cor 
tract as provided by Section 6. Theiefon 
even if it were found that the defendant 
took as much care of the goods as 
man of ordinary prudence, would, unde 
similar circumstances, the defendant woul 
be liable if the loss was not occasione 
by any act of God or enemies of the Stab 
AIR 1955 A.ssam 65 (72): ILR (1954) 
•Usum 433 (DB) • AIR 1963 Bom 20 
(212): 65 Bom LR 152 {DB)*AIR 190 
Assam 110 (114): ILR (1962) 14 Assam 10 
(DB). (Consignment of goods not perish 
able by nature — No special cor 
tract as to time for delivery - 

Goods deteriorating due to deln 

caused by abnormal lime taken t 
transit — Plainliff-con.signcc entitled fc 
damages — lie need not prove negligent 
on pari of carrier.) • AIR 1967 Assam 7 
(83); ILR (1964) 10 Assam 10. (Navigj 
tional perils — Special contract to limi 
liabiUty of carrier — Carrier must sti 
prove hrs diligence in avoiding per 
treforo claiming the benefit of special coi 

Assam and Nagaland 7 
(i8): ILR (1984) 16 Assam 395 (DB). 

(3) Negligence Is presumed by the los 
ot goods. AIR 1931 Mad 115 (117). 


(4) Loss from unknown cause is pre- 
sumptive proof of negligence. AIR 1928 
Cal 371 (376). 

(5) Occurrence of fire without any ex- 
planation as to origin of it is evidence of 
negligence. ('99) 26 Cal 398 (403): 26 Ind 
App 1 * AIR 1962 Mad 44 (46): 74 Mad 
LW 495 (DB). (An accidental fire though 
it might not have resulted from any act or 
omission of tlie common carrier cannot be 
said to be an act of God.) 

(6) Onus of proving negligence of the 
carrier is not upon the person who seeks 
to make the carrier liable. (’14) .AIR 1914 
Cal 150 (152): 41 Cal 80 ♦ AIR 1963 Ker 
198 (199): 1962 Ker LJ 1284. 

(7) Loss or damage to the goods sent 

is piima facie evidence of negligence. The 
burden of proving ab.sence of negligence is 
on the carrier. (’16) AIR 1916 Cal 647 
(648) * (’21) AIR 1921 Cal 315 (317): 47 
Cal 1027 ♦ ('99) 26 Cal 398 (401. 402. 403): 
26 Ind App 1 (PC) ('57) AIR 1957 
Pal 328 (331): 36 Pat 495 (DB) ♦ (47) 

51 Cal WN 551 (556) • (’97) 24 Cal 786 
(818) * (’31) AIR 1931 Mad 115 (117, 118) 
• AIR 1966 All 260 (265): ILR (1965) 2 All 
150 (DB). (Presumption under Section 9 
— Defendants failing to lead evidence to 
rebut presumption — Suit held must be 
decreed in full.) 

(8) But where parties have placed all 
evidence on wliich they rely before the 
Court, it is for the Court to say upon 
that evidence whetlier or not the loss was 
caused by negligence of the carriers or 
their servants. Where, in an action 
brought against common carriers for loss 
of goods delivered to them for carriage 
from one place to another, nothing ap- 
pears to have been done wliich was in- 
consistent with due care and skill, the pre- 
sumption of negligence is rebutted, and, 
the carriers are entitled to have the ac- 
tion di.'^missed. (’97) 24 Cal 787 (787, 789, 

] • 

(9) The burden of proving negligence Is 
not on the plaintiff even where the con- 
signment note provides that the defendant 
company is .not liable for damage or loss 
caused by fire, etc., and the goods arc ac- 
luallv damaged by fire. (’79) 3 Bom 120 
(129. 130) * (’13) 40 Cal 716 (719). 

(10) In a suit for damages caused to 
the plaintiff’s goods entrusted for carriage 
by Die defendant’s ship, the master of 
the ship is entitled, in the case of accident 
and emergency, to enter into a contract 
which will bind Die owner of the cargo, 
notwithstanding that it transcends his ex- 
press authority, if it is bona fide made in 
the best interests of the owner concerned 
A person who seeks to bind a principal on 
Ihese grounds bears the onus of proving 
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^[10. Notice of loss or injury to be given within six months.— No suit shall 
be instituted against a common carrier for the loss of, or injury to, goods entrusted 
to liim for carriage, unless notice in writing of the loss or injury has been given to 
him before the institution of the suit and witihn six months of the time when the 
loss or injury first came to the knowledge of the plaintiff.] 

[a] Inserted by the Indian Carriers Act, 1899 (10 of 1899), S. 2. The original 

section was repealed by the Indian Railways Act, 1890 (9 of 1890). 

“[11. State Government to add to the schedule. — The ‘’[State Government] 
inay by notification in the ^[Official Gazette], add to the list of articles contained 
in the Schedule to this Act, and the Schedule shall, on the issue of any such noti- 
fication, be deemed to have been amended accordingly.] 

fa] Inserted by the Carriers (Amendment) Act, 1921 (18 of 1021) S. 8. 

[b] Substituted by A.L.O,, id'SO. 

[ej Substituted l)y y\,r..O., 1987. 


SCHEDULE 


Gold and silver coin. 

Gold and silver in a manufactured or unmanufactured state. 

Precious stones and pearls. 

Jewellery. 

Time-pieces of any description. 

Trinkets. 

Bills and luindis. 

Currency-notes of the “[Central Government] or notes of any Banks, or secu- 
rities for payment of money, English or foreign. 


Seellon 9 — Note 1 (conid.) 
ihat llic course adopted bv llic earrier was 
K asoiuibly iie< essai v in llie l ircuiiisiant rs 
anti also lii.'il il was practically iiupos.si!)le 
to coinmuiucale with Ibc cait»o owiuri. 
AIH mn Assam 115 (118) (DB). 


(11) Kcmole daiuu^o sliould not be al- 

lowed in a suit (or dama^'es lor joss o| 
goods cau.scd in transit. Hut where wliat 
was claimed as llie loss of profit was not 
the future pro! it which the consignor might 
have earned but il was only differ- 
ence between the price which he paid for 
(he articles at the market and the price 
that was then prevalent at the place f)f 
deslinalion. it would not he taken as re- 
mote damage. AIM 1957 Pal ,T28 'M 

Paf. 495 (DB). 

(12) Liability of a common carrier — 
Carrier not enquiring of person tendering 
coihsignce's note — Duties of common car- 
rier not discharged — Carrier is liable for 
damages for loss of consigninenl, ;\IB 
1904 Mad 510 (517): (1904) 2 Mad L.I 181. 


Section 10 — Note 1 

(1) To maintain a suit for damages lor 
short delivery against a common cartier, 
iiolico of claim under Section 10 must be 
given even though the carrier came to 
know of Ihc claim aliunde williin six 
monlliM' time and had no difTicully in trac- 
ing the goods. AIR 1018 Cal 800 (807) « 
CM) 38 Cnl 50 (61). 

(2) This scclion places Siromship Com- 
pany in the sumo position a» a Ruilwav 


and makes il obligatory upon person want- 
ing lo sue Steamer Company to give nolijc 
of such suit within Die time mentioned in 
section. ( 08) 8 Cal L Jour !92 (102). 

(3) In a suit against a common carrier, 
piainlilT need not slate the fact of issue 
of nolKe under Section 10 in the plaint. 
II is implied under Order 0, Rule C. Civil 
P. C. Defendant.s should raise pica of 
absence ot notice. On their faiiinc to do 
so. the onus is on them to prove absence 
of negligence on Iheir part. .AIR 19.38 
Rang 437 (438, 499) (DB). (Per Dunklcy 
J. — Absence of plea of want of nolice 
in Die wriltcn sinlemcnt amounts lo wai- 
ver on Die part of Die defendant.) 

(4) The cssenia) of a good notice ap- 
pears lo be that it should reach the per- 
son liable for the loss. Notice, to local 
agent is suirieieiil. AIR 1927 Cal 391 
(.398): 5-1 Cal 430. 

(5) A contracl wUh a proviso: “No 
claim of any kind whatsoever in respect 
of this eonirael shall be valid unless in 
writing and delivered at the olTiec of the 

Company within six months 

from Ihc dale of any default, loss or dam- 
age in respect of wliieh such claim arlsc.s.” 
is not unreasonable. AIR 1028 Cal 371 
(374). 

(8) Claim against two companies — 
Notice of claim sent to Joint Claims De- 
partment of the defendants is a valid 
noiiro under section. AIR 1982 Assam 110 
(ll.'i): ILR (1002) 14 Assam 107 (DU). 
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Stamps and stamped paper. 

Maps, prints and works of ait. 

Writings. 

Title-deeds. 

Gold or silver plate or plated articleSj 
Glass. 

rrhinfl. 

Silk in a manufactured or unmanufactured state, and whether wrought up or 
not wrou^t up with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with the precious metals or of which such 
metals form part. 

Articles of ivory, ebony or sandalwood. 
t>[Art pottery and all articles made of marble. 

Government securities. 

Opium. 

Coral. 

Musk, Itr, Sandalwood oil, and other essential oils used in the preparation 
of itr or other perfumes. 

Musical and scientific instruments. 

Feathers. 

Narcotic preparations of hemp. 

Crude India-rubber. 

Jade, Jade-stone and amber. 

Gooroochand or Gooroochandan. 

Cinematograph films and apparatus. 

Zahir Mohra Khatai.] 

“[Platinum. 

Iridium. 

Palladium. 

Radium and its preparations. 

Tantalum, 

Osmium. 


Ruthenium, 

Rhodium.] 

‘*[Agarwoo<L] 

[a] Substituted by A.O., for “Government of India'*. 

3-3-1928, published in Gazette of 
of K°L published in Gazette 


PHE] CASTE DISABUJTIES BEMOVAL ACT, 1850 

(ACT XXI OF 1850)* 

A„ j. , [11* April, 1850.] 

Bengd fode ^ 

Preamble. 

‘whe^rS Ly Code, that 

suit the parties to such suit may be of different persuasions, 


(1) The AcTTnSt retrospeJuve in ope- ”'Ke“r 20^® ^ 

[VoL 2.1 3 A. M. 16 
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Sr Of Muhammadan peisua- 

«on or where one or more of the parties to the suit shaU not be either of the 

Miihammadan or Hindu persuasions the laws of those relicrinnc cKoll *. 

permitted to operate to deprive such party or parses of t b J 

r the operation of such laws, they would have been entitled”r^d whereas it 

It is eLcted ^s1oUowr?“ 


[a] The short title was given by the Indian Short Titles Act, 1897 (14 of 1897). 

The Act (21 of 1850) has been declared to be in force in the wlinlo t j- 

Districts, by the Laws Local Extent Act, 18y“a5 

It has been declared to be in force in the Santhal Pareanas bv the Santhal 

the following Scheduled Districts, namely- West itUanri L fh“ 
State of West Bengal), see ibid, 1881, pll, p.Tl, SSc^THazS 

Pt ^ n District,) see Calcutta Gazette, 1899, 

District of Dhalbhum and the Kolhm in the 

P I naL r’ f 5’"'^ ibid, 1881, 

1879 ’ Pt T ‘be Scheduled portion of the Mirapur District, see ihid, 

see ibid 1879 Pr T ’ “ ‘b® State of Uttar Pradesh, 

see Ibid, 1879 Pt. I page 382; The District of Lahaul, (now forming part 

ii™‘'i'^bal Pradesh)— see Act 31 of 1966, S. 5 ^[1^11- 

•I VI io'-7o*^’o^^T^’ i*' ‘be Scheduled Districts of the C P 

fte Stiff Scheduled Districts in Ganjam (now iri 

see ibW i" ‘b® State of Andhra Pradesh, 

e bid, 1898 Pt I, page 870; Coorg, now in Mysore State, see ibid, 1898, 

n Lushai Hills), now known as Mizo 

*bid, 1897, Pt. I, page 299; S 
Porahat Estate in the Smgbhum District, see ibid, 1897, Pt. I, page 1059 
(now in Bihar State). * 

It has been extended, by notification under S. 5 of the same Act, to the foUow- 
ing Scheduled Districts, namely: — Kumaon and Garhwal, see Gazette of 
India, 1876, Pt. I, page 606; the Tarai of the Province of Agra, see Gaz. 
of Ind., 1876, Pt. I, page 505. All in U. P. State now. 

The Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to the 
Union Territories of Mam’pur and Tripura by the Union Territories (Laws) 
Act, 1950 (30 of 1950), S. 3 [16-4-1950]. 


The Act has been extended to Union Territories of Pondicherry, see Act 28 of 
1968, S. 3 and Sch. [1-8-1968] and of Dadra and Nagar Haveli by Regula- 
tion 6 of 1963 [w. e. f. 1-7-1965]. 

The Act has been extended to States merged in the States of 

Bombay — Bombay Act 4 of 1950. Bombay has been reorganised into two States 
of Maharashtra and Gujarat. 

Punjab — PunJ. Act 5 of 1950. Punjab divided into the States of Haryana and 
Punjab and Union Territories of Chandigarh and Himachal Pradesh. 

[b] Substituted for "the territories subject to the Government of the East India 
Company” by the Part B States (Laws) Act, 1951 (3 of 1951), S. 3 and 
Sch. [1-4-1951], 

[c] Repealed by the Bengal Civil Courts Act, 1871 (6 of 1871), which was ro- 

p^ed by the Bengal, Agra end Assam Civil Courts Act, 1887 (12 of 1887). 
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!• Law usage which inflicte forfeiture of, or affects, rights on cliange of 
religion or loss of caste to cease to be enforced. — So much of any law or usage now 
in force within ‘[India] as inflicts on any person forfeiture of rights or property. 
Or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing, or having been excluded from the 
communion of, any religion, or being deprived of caste, shall cease to be enforced 
as law **[in any Court]. 

[a] Substituted for “the territories subject to the Government of the East India 

Company” by the Part B States (Laws) Act, 1951 (3 of 1951), S. 3 and 
Sch. [1-4-1951]. 

[b] Substituted for “in the Court of the East India Company and in the Courts 
established by Royal Charter within the said territories,” ibid. 


SECTION 1 — SYNOPSIS 
1* Applicability and scope. 

2. ^Deprived of caste,* 

3. ^Forfeiture of rlfiblg.* 

4. ^Riaht of Inheritance.* 

1. Applicability and scope.— (l) The Act 
Is not retrospective. (’07) 29 AU 487 

(492). 

(2) Before the enactment of this Act, 

Upon degradation from caste a Hindu, 
whether male or female, was considered 
as dead by Hindu law. His degradation 
caused an extinction of all his property, 
whetlicr acquired by inheritance, succes- 
sion, or in any otlier manner, (’80) 5 Cal 
776 (792): 7 Ind App 115 (PC). (The 

question as to what would be the elTecl 
of this Act on the vested estate of a Hindu 
Widow on her bein^; degraded or deprived 
of caste for imchastity was left imcon- 
sidcrcd in this case.) 

(3) The Act provides for the cases of 
those who, (a) have renounced, or (b) 
have been excluded from the communion 
of any religion or (c) have been deprived 
of caste, meaning those who by their own 
choice, or by action of their caste fellows 
have been finally shut out, or temporarily 

”) la.Sulh WR 3C7 (406) 

(HI). (This case is useful for its discus- 

construction of this 

(19^0) a'iiV" 

(4) This Act provides not only for pre- 
venUon of forfeiture of righU of those who 
are put out of caste on account of 
ibeir renouncing, or being excluded from 
Hindu religion but also relieves those who 
are deprived of caste on grounds other 
tlim change of religion. But there is 
nothing m the Act wliich has the effect of 

^ respect, in the 

position which he would occupy If he had 

not been put out of caste, or of restoring 

cZlirr. enforced. It does not 

contemplate the restoration of privileges 

the granting of wWch would amoimt to 

(l‘90orM Mad^'in (“76)““°“^ 

provisions 

elation penalises the renun- 

bv enfoS^lnff exclusion from caste 

by enforcing forfeiture of property of the 


convert, (’ll) 33 All 356 (305. 360): 38 
Ind App 87 (PC) • (’15) AIR 1915 Lnh 
441 (441): 1915 Pun Re No. 89 • (’09) 
1909 Pun Re No. 36, 102 (106) (DB). 

(Does not lay down any rule of succession 
after conversion.) 

(6) The effect of the Act is not to en- 

large the convert’s interest in any pro- 
perty or to get rid of any condition of 
restriction to which it W’as originally sub- 
ject. (’21) AIR 1921 Mad 224 (2‘>4)- 44 
Mad 801 (FB). (1912 Mad WN 386, Over- 

ruled; 40 Cal 407, Dissented.) 

(7) Section 1 applies only to person ac- 
tually converted or outcasled. (’30) AIR 

PC 251 (252): 57 Ind App * 313 ’ (11 

430 (4.30): 40 Mad 1118. (Provisions ap- 

ply only to the convert and not to his 
descendants.) 

® Regulation VII 
Of 1832 did not abrogate the Hindu law 
as to the consequence of apostasy, but 
mejely laid down for the guidance of the 
Judge a rule under which he might refuse 
to entorce these consequences; but it did 

the substantive law 

Iv^of^fMh” (Hindu joint fami- 

ly of father and son — Father embracing 

Is.amism Son immediately becomes sole 
owner of joint property.) 

Province of Oudh was annexed on 
13th February, 1856. Therefore, Regula- 
tion 7 of 1^2 and Act 21 of 1850 did^ol 
apply to the case of convert who re- 
nounced his religion prior to that 
r28) AIR ,928 Oudh "^38 (I 39 )?* 3 Luck 

2. 'Deprived of casle.’— (i) Depriva- 
tion of caste in the Act means depriva- 
tion owmg to change of religion and not 

merely for moral degradation. (’31) AIR 

1931 Cal 741 (744); 53 ^al 1392 • (’70) 

5 Beng LR 466 (496) (DB). 

(2) A Hindu who declares for the nur- 

rs^not^Vnlnd^^H®* Marriage Act that he 
IS not a Hindu does not cease to be a 

Hindu and Hindu Law remains applicable 

Apt f Disabilities Removal 

Act is of no assistance in constnhng the 

of the Special Marriage Act 
PB) Pun LR 407 

21 *’ of (1) Since Act 

Of 1850 came mto force, mere loss 
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Caste Disabilities 


*[2. Short title and extent— (1) This Act may be called THE CASTE DIS- 
ABILITIES REMOVAL ACT, 1850. 

(2) It extends to the whole of India except the State of Jammu and Kashmir.] 

[a] Added by the Part B States (Laws) Act, 1951 (3 of 1951), S. 3 and ScL 
[1-4-1951]. 


Section 1 — Note 3 (cOntd.) 
of caste does not occasion a forfeiture of 
rights or property. (’77) 1 Bom 659 

(560). 

(2) A general principle of Hindu law is 

that the degradation of the husband from 
caste does not dissolve the marriage tie, 
(’72) 2 NWPHCR 300 (302) • (’80) 4 Bom 
330 (332). (Convert’s marriage with a 

Muhammadan during the life-time of her 
former hu.«band will amount to an offence 
under Section 494, Penal Code.) • (’91) 
18 Cal 264 (269). (Do.) * (’86) 9 Mad 466 
(470) * (‘07) 1907 Pun Re No. 49. p. 198 
( 2001 . 

(3) Suit for restitution of conjugal rights 
— Hindu husband turned out of caste at 
the time of institution of suit — Decree 
for restitution of conjugal rights condi- 
tional on plaintiffs obtaining restoration 
to caste may be passed. (’86) 8 All 78 
(81). 

(4) Where a Hindu widow after embrac- 
ing Islamism marries a Muhammadan, she 
dof.s not thereby lose her right as a de- 
visee of property bequeathed to her by 
her Hindu sister. (’25) AIR 1925 Mad 861 
(870). 

(5) Excommunication from caste as of 
itself does not deprive a wife of the right 
to joint enjoyment of her husband's pro- 
perty. (’82) 4 Mad 243 (243). 


(6) This Act does not repeal the usage 
of Hindu temples or of religious or quasi 
religious institutions. A right consisting 
in the participation, along with other mem- 
bers of a caste, in the benefits of a 
religious institution appropriated to the 
members of the caste is not within the 
purview of this Act. (’90) 13 Mad 293 
(298, 299). 

(7) The word ‘rights’ means not mere- 

ly rights of properly or inheritance but 
aho includes the right of guardianship of 
Infant children. (’01) 1901 Pun Re No. 60, 
p. 191 (199) • (’77) 1 All 649 (560). (A 
Hindu deprived of his caste does not incur 
forfeiture of his right as guardian to the 
custody of his minor daughter.) • (00) 2» 
All 233 (235). (Do.) 

(8) The right of giving his son in adop- 
Uon is not lost by a Hindu fiilhcr even 
after his conversion to Muhammadanism. 
(’01) 25 Bom 551 (555). 

(9) Converrion docs not give right to 

niirlilion if there is none prior to conver- 
sion * (’21) AIR 1921 Mud 224 (224): 44 
Mud 891 (FB). (1912 Mad WN 386, Over- 

ruled.) 

(10) Conversion of a Hindu ooparconer 
creates a partition by operation of Huidu 


law. Hence, the right of survivorship is 
not retained by the convert unless the 
partition by conversion is renoimced by 
convert. (’27) AIR 1927 Mad 883 (884, 

885). 


(11) Provisions of the Act cannot be ex- 
tended beyond specific provisions. Con- 
version of a Hindu to 

does not entail forfeiture of any rights to 
ancestral property which his descendants 
may otherwise possess. (’02) 1902 Pim 
Re No. 104, p. 460 (462) (DB). 

(12) Hindu widow becoming Muhamma- 
dan and then manning a Muhammadan 
forfeits first husband’s estate. (’19) AIR 
1919 Mad 854 (859, 860) (FB). (The for- 
feiture is also entailed by reason of Sec- 
tion 2 of Act 15 of 1856 — AIR 1918 Mad 
314, Overruled.) 


(13) Under the strict Hindu law converts 
not only become divided in status but for- 
feit all rights to their tarwad property. 
But Act 21 of 1850 preserves their right 
to the property in that they can still con- 
tinue to possess the rights incidental to 
their ownership. However, the Act does 
not preserve their status as a member of 
the tarwad or the Incidents appropriate to 
and dependent thereon. (’38) AIR 1938 
Mad 242 (245). 

(14) The result of reading the Caste Dis- 

abilities Removal Act with Section 23 of 
the Si^eclal Marriage Act is this: a person 
marrs^ng under the Act does not by rea- 
son of his marriage forfeit his existing in- 
terest in the joint family property or 
lose his rights of inheritance to the pro- 
perty of the members of the family whe- 
ther the right accrues before or after the 
marriage. As by operation of Section 22 
there results severance of status of a per- 
son marrying under the Act, the right of 
such person to take by survivorship is 
completely extinguished. That right Is 
not saved by Section 23 or by Act No. 21 
of 1860. (’65) AIR 1965 Madh B 148 

(153): ILR (1955) Madh B 239 (DB). 

(16) A Christian becoming Muhamma- 
dan after marrying Christian woman 
Held, that an Indian Christian domiciled 
in India and married to a Christian woman 
also domiciled In India can validly marry 
a Muhammadan woman after his convey 
sion. 'There is nothing in thi.s Act which 
invalidates such marriage. (’39) AIR 1939 
Cal 417 (418): ILR (1939) 2 Cnl 12. 

(16) Custom forfeiting right of out-cost- 
ed husband to society of wife is not en- 
forceable in law under Section 1 — Resti- 
tution of conjugal rights cannot be refus- 
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Section 1 — Note 3 (eontd.) 

ed to husband on that ground. AIR 1904 

All 21 (21, 22): 1962 AU U 704. 

4. *Blght of Inheritance.’ — (1) Their 
Lortbhips of the Privy Council observe : 
“It is perfectly true that the words ‘his or 
her* are not so easy to apply, because there 
is not a person expressed in the Act who 
is represented by ‘his or her’, but it seems 
to their Lordships to be plain that the 
words ‘or may be held in any way to im- 
pair or aJQTect any right of inheritance by 
reason of his or her renouncing’ should be 
read ‘any right of inheritance of any per- 
son by reason of his or her renouncing.* 
The clause is given a simple meaning by 
the construction and their Lordships think 
that that Is the correct view.” (’30) AIR 
1930 PC 251 (262, 253). (11 All 100. Over- 
ruled.) 

(2) Exclusion from caste no longer en- 
tails forfeiture of right of inheritance. 
(’30) AIR 1930 Pat 664 (668) • (’40) AIR 
1940 All 134 (140); ILR (1940) All 100. 
(The Act does not deal with succession to 
estate of convert.) • (’70) 2 NWPHCR 446 
(447) (DB). 

(3) Even after conversion right to In- 
heritance is not lost. (’24) AIR 1924 Pat 
420 (430): 3 Pat 152. 

(4) A widow of a separated Hindu 
marrying a Muhammadan after embracing 
Islamism does not lose her interest in the 
property of her late husband. (*13) 35 All 
466 (460). (Hindu Widow’s Remarriage 
Act, 1856 does not apply to such a case — 
19 Cal 289, Not followed.) 

(5) The Act only relieves from forfeiture 
of rights to property the person who has 
changed his religion and not any other per- 
son who may be affected by such a 
change. (’27) AIR 1927 Mad 72 (72). 

(6) Succession to a person converted la 
governed by the law applicable to convert 
after conversion. (’30) AIR 1930 PC 261 
(252): 57 Ind App 313. (11 All 100, Over- 
ruled.) • (’36) AIR 1936 All 202 (204) • 
(’66) AIR 1955 Trav-Co 180 (181) (DB). 
(Convert to Islam from Hinrini^m w Right 




ui xunau couaierais to succeea — 
of Proclamation of 29-6-1869.) ♦ (’49) AIR 
1949 Mad 141 (142) (DB). (Hindu con- 
vert to Islam — Hindu relations do not 
benefit under Act and cannot inherit his 
or her estate.) • (’39) AIR 1939 Cal 417 
(419): ILR (1939) 2 Cal 12 • (’28) AIR 
1928 Oudh 138 (141): 3 Luck 154. (11 AU 
Explained and Dissented from.) • 
(27) AIR 1927 Mad 72 (72). (A Hindu 

dai^hter cannot inherit from her convert 
— 11 All 100, Not followed.) • (’22) 
AIR 1922 Low Bur 16 (16). 

•w. * , . _ was joint in estate 

wun his son became a convert to 

Muhammadanism in 1845 and died in 1851. 
It WM held that the convert’s son who 
remained a Hindu did not acquire any en- 
forceable right to his father’s share in the 

(W). 38 Ind App 87 (PC . (29 All 487, 

Reversed.) ’ 

(8) A Hindu married woman embracing 
Muhammadanism and marrying a Muham- 
madan during life-time of her Hindu 
husband without having been divorced 
from her fonner husband is disqualified 
from inhentmg her father’s property on 
toe ground of unchasUty. The provisions 
of ^ Act do not save her right of in- 
hentance, as she has not lost her right bv 

Cal (873. "m')" COS) 32 

(9) This Act has no application to the 

case Of a son bom of a marriage of a 

Brahmm with a Sudra female. He inherits 
the po^on of the father’s estate according 

W)”85%om- 1 ' »» 

(10) As the Act is not retrospective a 
person who got converted prior to the 
applicaUon of the Act in Kerala State in 
1951, forfeited his nghts to properly under 
we law then applicable and rights vested 
m other members of the family could not 

^ defeated. 1966 Ker LT 229: 1966 Ker 
7S* 
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STATEMENT OF OBJECTS AND REASONS 


“The primary obiect of this Bill is to 
consolidate the law relating to cattle 
trespass, w'hich is now scattered through 
three Acts, — III of 1857, V of 1860 and 
XXII of 1861. The opportunity has been 
taken to improve the arrangement and 
the wording of the law; to provide that 
damages awarded for illegal seizures 
may be recovered as if they were fines; 
and (with reference to the case of Reg. 
V. Lingana bin Giubana, 4 Bombay High 
Court Rep. C. C. 14) to declare expressly 


that a person who, through negIec^ 
permits a public road to be damaged by 
allowing his pigs to trespass thereon, is 
liable to be fined. The cases of Reg. v. 
Mir Saheb Kassamia, 1 Bombay High 
Court Rep. 100; Reg. v. Mathur PurshoU 
tam, 4 ib, C. C. 13; and Reg. v. Ganga 
kom Mhasu, 6 ib, C. C. ^13 have also 
been carefully considered.” 

—Gazette of India, 1870, Part V, 
page 310. 


r HOW AFFECTED BY SUBSEQUENT LEGISLATION 

-Amended by Acts 1 of 1891; XVII of 1921; LXXX of 1956 1 
•Amended in : — 

Andhra Pradesh by A. P. Act XVI of 1959; A. P. Act XXX of 1961: 

Assam by Assam Act I of 1936; . 

Bombay, by Bombay Acts V of 1931; XXXIV of 1950; VIH of 
1958; Xni of 1959; Maha. A.L.O., 1961; Guj. AX. (8th Am.) O., 

Madhya Pradesh by C. P. and Berar Acts Xn of 1935; XXH of 
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Pmijab^V Punl- Acts XXIV of 1952; V of 1957; XVm of 1959; 

XXV of 1904. ^ 
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Wfifit Benffal bv Benff. Acts V of 1934; IV of 1947; TV of 1050 1 
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—Adapted by A. O., 1937; 2 A. L. O., 1956; Maha. A. L. O., 1961; 
Guj. A L. O. 1961. 

—Extended by Acts LIX of 1949, XXX of 1950; Reg. UI of 1960; 
Reg. 7 of 1963; Reg. 8 of 1965. 

Andhra Pradesh Act XVI of 1959. 

Bom. Acts IV of 1950; XTH of 1959. 

Madhya Pradesh Acts XII of 1950; XXm of 1958. 

Madras Acts XXXV of 1949; XXIH of 1960. 

Orissa Act IV of 1950. 

Punjab Acts V of 1950, V of 1957. 

—Repealed in part by Acts X of 1914; I of 1938; Mys Act V of 1955; 
Bom. Act XIII of 1959. 

—Rep. in Kerala by Ker. Act XXVI of 1961; in Mysore by Mys. Act 
XIX of 1966. 

COGNATE ACTS AND PROVISIONS 

1. Criminal Procedure Code, 1898, S. 4 (1) (o); S. 260 (1) (m). 

2. Forest Act, XVI of 1927, Ss. 70 and 71. 

8. RaUways Act, IX of 1890, S. 125. 


[THE] CATTLE-TRESPASS ACT, 1871 

(ACT 1 OF 1871)‘ 

[13th January, 1871J 

An Act to consolidate and amend die law relating to Trespasses by Cattle 
Preamble. ^ 

WHEREAS it is expedient to consolidate and amend the law relatine to tras- 
passes by cattle. It is hereby enacted as follows : ^ 

la] For proceedings in Coundl, see Gazette of India, Supplement no 1150 
1200. 1290, and Supplement, 1871, p. 178. PP'ement, pp. U50. 

declared to be in force in the Khondmals District by the 
Khontaals Laws Relation, 1936 (4 of 1936), S. 3 and Schedule ^ 
llus Act has been extended to the new Provinces and Merced SLites bv tbo 

freSm 3 W950nnd 7o 

Y Mampur and Tripura by the Union Territories (Lawsl 

Vindhya Pradesh is in the State of 
Madhya Pradesh now— see Act 37 of 1956, S. 9 (1) (e) 

This Act is made apphcable to the Merged States by Bombay Act 4 of 1950- 

P^Sh^^t^l °o‘f ?9?6 &"6l].^^ ^ 

The Act has been extended to transferred territories in • 

pmii’hX'’r'p:'Act" il of 

^ Pondicherry by 

o Laccadive, Minicoy and 

Blan(k by Reg. 8 of 1965 [w. e. f. 1-10-67] and to the North-East Frontier 

V 1-11-1960]; to the Union Tenitoiy of Dadra 

and Nagar Haveh by Reg. 6 of 1963 [w. e. f. X-Z-1965]. ^ 

CHAPTER I 

PRELIMINARY 

‘[L Tide and extent — (1) This Act may be 
PASS ACT, 1871; and 


called THE CATTLE-TRES- 


SecUon 1 — Note 1 
( 1 ) The maintenance of private cattle 
poun^ i5 incompatible with the provisions 
4 uiT^ CalUe-Trespass Act and the 
estabUshment and maintenance of cattle 
pounds under the superintendence and 


control of Government 
by the police may be 
for the maintenance of 
the peace and good 
country. Hence, where 
emment takes over 


Officials assisted 
considered essential 
law and order and 
government of the 
the Executive Gov- 
the charge of the 
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extends to “[the whole of India except b[the territories which imme- 
diately before the 1st November, 1956, were comprised in Part B States] ] ®[ex- 
cept the presidency-towns and such local areas as the “[State Government! bv 
no^^cabon in the Official Gazette, may from time to time exclude from its opera- 

1[® o o o OJ 

[a] Substituted by the Catfl^Trespass Act Amendment Act, 1891 (I ol 

1891), S. 1, for ongmal S. 1. 

[b] Substituted for ‘Tart B States” by 2 A. L. O 1956 

Imm^ately before the 1st of November 1956, the following were the Part B 
States m todia; Hyderabad. Jammu and Kashmir, Madhya Bharat, Mysore, 
Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. 

Hyderabad is p^ of Andh. Pra. State; Madhya Bharat is part of M. P. State: 
^urashtra foi^ part of Gujarat and Travancore-Cochin with ce:^ areas 
from Mai^ IS known as Kerala State. Only Mysore and Jammu and Kash- 
mu are full-fledged States now. 

[c] -ms Act Im been d^lared in force in the Santhal Parganas by the Santhal 
PargMM Settlement Regulation, 1872 (3 of 1872); in Panth Piploda by the 
P^* Piploda Uws Regulation 1929 (1 of 1929), S. 2. It has been d^lai- 
ed by notihcafaon under the Scheduled Districts Act, 1874 (14 of 1874) 
S. 3 (a) to be in force in the following Scheduled Districts, namely ' 

The pisWcte of H^ba^ Lohardaga, Manbhum, Paragana Dhalbhum and 
the Kolhan m the Distnct of Singbhum [Gazette of India 1881 Pt I 
p. 504; the District of Lohardaga included at this time the present ^District 
of P^au which was separated in 1894; the District of Lohardaga is now 
called the Ranchi District, see Calcutta Gazette, 1899 Pt I p 44 ] (^ 
these areas now form part of the State of Bihar); and the Scheduled Districts 

m Ganjam (now in Orissa State) and Vizagapatam (now in Andhra Pradesh 
State), ibid, 1899, Pt I, p. 720. 

The Act has been repealed in the State of Kerala by the Kerala Cattlo-Tresnass 
Act, 1961 (Ker Act 26 of 1961), S. 33 [Ml-1962] and in the State of 
Mysore by the Mysore Catde-Trespass Act 1966 (Mys. Act 19 of 1966), 
S. 33. 

The Act ceases to apply to the munldpaliKes in Gujarat and Maharashtra — See 
Gujarat Municipalities Act 1964 (Guj. Act 34 of 1964), S. 238 [1-1-19651 
Md the Maharashtra Municipalities Act, 1965 (Maha. Act 40 of 1965), 

S. 282 [15-6-19661. 

[d] Sub-section (3) of S. 1 was repealed by the Repealing and Amending Act 

1914 (10 of 1914), S. 3 and Schedule H. -funenomg 


STATE AMENDMENTS 

Andhra Pradesh 

In Its appUcadon to the State of Andhra Pradesh in S. 1, sub-section (2% 
after the expression “the territories, which, immediately before the 1st November 
1956 were comprised in Part B States” insert the expression “(other than the 
territories, specified in sub-section (1) of Section 3 of the States Reorganisation Act, 
1956 except the cities of Hyderabad and Secimderabad)" — AnSra Pradesh 
Act 16 of 1959. S. 4 [16-10-1902], 

Note, — By Sec. 3 of the Cattle-Tresjpass (Andhra Pradesh Extension and Amend- 
ment) Act, 1059 (16 of 1959), the Cattle-Trespass Act, 1871 as In force at 
the commencement of the said Amendment Act in the Andhra area and as 
amended by the said Amendment Act is extended to and shnlj be in force 
in the transferred territories L e., the territories specified In S. 3 (1) of the 


Seetloii 1 — Note 1 (eonld.) potent to the Civil Courts to Interfere, 

pounds from private persons who wore |’12j SQ Gal 616 (662): SO Ind App 81 
previously controlling them, It Is not com- (PC). 
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States Reorganisation Act, 1956 (37 of 1956). And by S. 8 of the said 
Ameruiment Act the Hyderabad Cattle-Trespass Act (5 of 1337F.) is re- 
pealed. 

Gujarat 

In its application to the State of Gujarat, amendment in S. 1 is the same as 
in Maharashtra. Bom. Act 13 of 1959, S. 3 read with Guj. A. L. {8th Am.) Order 
1961, Pt. H. 

Maharashtra 

In its application to the State of Maharashtra in S. 1 add the following proviso, 
namely,^ 

‘Trovided that on the commencement of the Cattle-Trespass (Bombay Exten- 
sion and Amendment) Act, 1959, it shall extend to those areas in which the 
Hyderabad Cattle-Trespass Act, or as the case may be, the Cattle-Trespass Act, 
1871, as modified and applied to the Saurashtra area of the State of Bombay 
was in force immediately before such commencement” — Bombay Act 13 of 1959, 
S. 3 [19-3-1959] and Maha. A. L. O., 1961. 

Note. — By S. 2 of the Cattle-Trespass (Bombay Extension and Amendment) Act 
(Bombay Act 13 of 1959) the Catti&-Trespass Act, 1871, as in force in the 
area of the pre-reorganisation State of Bombay (excluding the transferred 
territories) immediately before the commencement of the said Extension 
and Amendment Act is extended to the Saurashtra and Hyderabad areas of 
the State and shall be so in force throughout the State of Bombay, And 
accordingly all amendments made by any law to the provisions of the 
Cattle-Trespass Act, 1871, in the application of the said Act to the Vidarbha 
region and Kutch area of the State of Bombay shall cease to have effect 
and shall stand repealed. Further, all amendments made in the Cattle-Tres- 
pass Act, 1871, in their application to the area of the pre-reorganisation State 
of Bombay (excluding the transferred territories) and in force at the com- 
mencement of the said Extension and Amendment Act shall be in force in 
the Vidarbha region and amendments made by C. P. B. Acts XII of 1935, 
XXn of 1937 and XXVII of 1949 shall cease to apply to Vidarbha region 
and Kutch area of the State and the relevant provision of the Cattle-Tres- 
pass Act, 1871, as in force in the said region and area shall be deemed to 
be amended accordingly. By S. 12 of the said Act the Cattle-Trespass Act, 
1871, as modified and applied to the Saurashtra area of the State of Bom- 
bay by the State of Saurashtra (Application of Central and Bombay Act) 
Ordinance, 1948 and the Hyderabad Cattle-Trespass Act are repealed. 

Madhya Pradesh 

In sub-section (2) of Section 1, after “in Part B States” add ‘other than the 
Madhya Bharat and Sironj regions of the State of Madhya Pradesh” — M P 
Act 23 of 1958. 


Note.— Sub-section (1) of Section 3 of the Madhya Pradesh Extension of Laws 
Act (M. P. Act 23 of 1958) provides: “The Acts specified in Part A of the 
Schedule and as in force in the Mahakoshal region immediately before the 
appointed day, are hereby extended to, and shall, as from the appointed 
day, be in force in all the other regions of the State.” The Cattle-Trespass 
Act, 1871, Is one of the Acts mentioned in the Schedule as Item 4. 


2. Repeal of Acts.— References to repealed Acts. [Repealed bv the Reoeal- 
ing Act (1 of 1938), S. 2 and the Schedule.] 


8. Intopretation clause. — In fhig Act, — 

“officer of police” includes also village-watchman, and 

“cattle" includes also elephants, camels, buffaloes, horses, mares, geldings 
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ponies, colts, fillies, mules, asses, pigs, rams, ewes, sheep, lambs, 
goats, and kids, “[and 

**‘local authority’* means any body of persons for the time being invested 
by law with the control and administration of any matters within a 
specified local area, and 

‘local fund” means any fund under the control or management of a local 
authority.] 

[a] Inserted by the Cattle-Trespass Act (1871) Amendment Act, 1891 (1 of 
1891), S. 2. 

[b] Cf. definition in the General Clauses Act, 1897 (10 of 1897), S. 3 (31), which 
applies to all Acts passed after the 14th January 1887, see S. 4 (2), ibid. 


STATE AMENDMENTS 

Andhra Pradesh 

In its application to the State of Andhra Pradesh in S. 3, for the expression 
“ ‘officer of police’ includes also village watchman and” substitute the expression 
“ ‘officer of police’ includes village watchman and the police patel or the person 
discharging the functions of the police patel in the local area concerned, 
and.”— A. P. Act 16 of 1959, S. 5 [16-10-1962]. 

Haryana 

Amendment in Haryana is the same as in Pimjab — See Act 31 of 1966, S. 88. 
Orissa 

In its application to the State of Orissa, in S. 3, at the end of the definition 
of “local authority” add the words, namely, “and entrusted by the State Govern- 
ment under Sec. 31 with any function under this Act in that area.” — Orissa Acts 
15 of 1948, S. 2 and Sch. I (Part A); 22 of 1950, S. 2 and Sch. II and 23 of 
1950, S. 2 and Sch. II. 

Punjab 

In its application to tlie State of Punjab, in S. 3, after the word “cattle” insert 
the words “does not include such bulls as are let loose for stud purposes and are 
specified by a notification in this behalf but.” — ^Punjab Act 24 of 1952, S. 2 [3-12- 
1952]. 

Tamil Nadu 

In its application to the territories added to the State of Tamil Nadu by 
Act 56 of 1959, amendment in section is same as in Andhra Pradesh — Mad. (A. T.) 
A. L. O., 1961 [w.e.f. 1-4-1981]. 

Union Territory (Chandigarh) 

Amendment in the section is the same as in Pimjab — - See S. 88 of the 
Punjab Reorganisation Act, 1966 (31 of 1966). 

Union Territory (Himachal Pradesh) 

In its application to the territories transferred to H. P., amendment in the sec- 
tion is the same as in Punjab — See S. 88 of Act 31 of 1966. 


CHAPTER n 
POUNDS AND POUND-] 





4. Establishment of pounds.— Pounds shall be established at such places as 
the Magistrate of the District, subject to the general control of the ^[State Govern- 
ment], from time to time directs. 

power of the District Collector to direct 
abolition of a cattle pound. 


Section 4 — Note 1 
(1) An order of the Collector abolishing 
a cattle-pound Is an executive order and 
cannot be Interfered with under Arti« 
cle 220 of the Constitution. Chapter V of 
Cattle Trespass Act docs not take away the 


Tho State Government's power under 
Section 4 of the Act is to exercise a gene- 
ral or over-all control over cattle-pounds 
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The village by which every pound is to be used shall be determined by the 
Magistrate of the District. 

[a] Substituted by A. L. O., 1950. 

STATE AAIENDMENTS 

Gujarat 

Amendment in the section in Gujarat is the same as in Maharashtra — Bom- 
bay Act 8 of 1958, read with S. 81 of Act 11 of 1960. 

Maharashtra 

In its application to the State of Maharashtra, in Section 4 for the words 
“State Government*' substitute the word “Commissioner*. — Bombay Act 8 of 
1958, S. 3 and Sch. and Maha. A. L. O., 1961. 

Tamil Nadu 


In its application to the State of Tamil Nadu in S. 4, for the words “Magis- 
trate of the District” substitute the words “District Collector”. — Madras Act 20 
of 1957, S. 2 [11-12-1957] read with Madras Act 23 of 1960, S. 3 and Sch. 1. 

5, Control of pounds. Rates of charge for feeding impoimded cattle. — The 
pounds shall be under the control of the Magistrate of the District; and he 

fix, and may from time to time alter, the rates, of charge for feeding and watering 
impounded cattle. 


Tamil Nadu 


STATE AMKND^ 



In Its application to the State of Tamil Nadu in S. 5, for the words “Magis- 
o substitute the words “District Collector” — Madras Act 20 

of 1957, S. 2 [11-12-1957] read with Madras Act 23 of 1960, S. 3 and Sch. 1. 


6. Appoint^nt of pound-keepers,»— “[The State Government shaU appoint 
a pound-keeper for every pound. 

Pound-keepers may hold other offices. 

^Gove‘’r^mtT’^“ si“ultaneoujly any other office under the 

Pound-keepers to be “public servants”. 

fc, ots 

a] Substi^ted by the Supplemental A, O., 1937. 

Substituted for ‘Crown’ by A. L. O., 1950. 

^ Gann GoverMent under this section have been transferred 

to the Gaon Panchayats in the districts of Goalpara, Kamrun Dm^V 

W-See Assa^ 


Orissa 


STATE AMENDMENT 


follo^rn3y^ S. 6 aubrtitute the 

District or any ofllcer not being below the rank 
of specially authorised bf the MagisSte 

kL^ ^ appoint for each pound a pound* 

^ Ev^ po^-keeper appomted by the Magist^ of the Dis- 
fact or by the officer so authorised may be suspej^lnd removed by 


i “ f (contd.) 

section does not 
make it incumbent that it should consider 

Inf pound, either in establish- 

HX Where the pound waa 

®;{al>l«ked by the District CoUector 
mi?* approval of the State Govern- 
mant, no express approval of the State 


^ demolition. 

mo K^r ^ 

( 2 ) A private citizen is not entitled to 
have his own pound or to claim the richl 
to Impound toe offending catUe of other 
cit^n in a private pound. ( 1067 ) fio Rnm 

LR 801 ( 807 , 808): ILR ( 1988 ) Bom 2M? 
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sucli Magistrate or oflScer. Any pound-keeper may hold simultaneously 
any office under the Government. Every pound-keeper shall be deemed 

to be a public servant within the meaning o£ the Indian P. C.” 

Orissa Acts 15 of 1948, S. 2 and Sch. I (Part A); 22 of 1950. *S. 2 
and Sch. H and 23 of 1950, S. 2 and Sch. H, 

DUTIES OF POUND-KEEPERS 

7. To keep registers and furnish returns.— Every pound-keeper shall keep 

such registers and furnish such returns as the ‘‘[State Government] from time to 
time directs. 

[a] Substituted by A. L. O., 1950. 

8. To register seizures.— When cattle are brought to a pound, the pound- 
keeper shall enter in his register, — 

(a) the number and description of the animals, 

(b) the day and hour on and at which they were so brought, 

(c) the name and residence of the seizure, and 

(d) the name and residence of the owner, if known, 
and shall give the seizer or his agent a copy of the entry. 

9. To take charge of and feed cattle. — The pound-keeper shall take charge 
of, feed and water the cattle until they are disposed of as hereinafter directed. 


CHAPTER m 
IMPOUNDING CATTLE 

10. Cattle damaging laiid. — The cultivator or occupier of any land, or any 
person who has advanced cash for the cultivation of the crop or produce on any 
land, 

or the vendee or mortgagee of such crop or produce or any part thereof, 
may seize or cause to be seized any cattle trespassing on such land, and doing 
damage thereto or to any crop or produce thereon, and “[send them or cause them 
to be sent within twenty-four hours] to the pound established for the village in 
which the land is situate. 


Section 8 — Note 1 

(1) When the cattle arc brought to the 
pound it is not necessary to inform the 
pound-keeper whether the cattle were seiz- 
ed rightly or wrongly: (’43) AIR 1943 
Oudh 280 (282): 44 Crl L Jour 640. 

SECTION 10 — SYNOPSIS 


1. Damage, whether eseentlal. 

2. ^Produce** on the land. 

3. Seizure, when lo be made. 

4. **WlUiln twenty-four boon**. 

6. Who can seize. 

6. Seizure must be under the provisions 
of the section. 


1 . Damage, whether essential. — (1) A 
person i.s not entitled to seize cattle which 
has not done any damage. A clear finding 
of damage done by the trespassing cattle 
is essential to a conviction under Sec- 
tion 24. (’40) AIR 1040 Pat 209 (300): 41 
Cri L Jour 267 • (’46) AIR 1946 Oudh 116 
(117). (A finding that cattle were grazing 
crops implies that they were doing 
damage.) ^ (T8) AIR 1918 Pat 649 (660); 
19 Cri L Jour 167 • Ho) AIR 1920 Pat 
832 (833): 21 Cri L Jour 640. (I^wer 
Court relied on the evidence of a witness 


who deposed that he saw the cattle graz- 
ing on the complainant’s bhoga paddy — 
Held, that the evidence was insufficient to 
show that damage was caused.) * (T8) 
AIR 1918 Pat 628 (628): 19 Cri L Jour 
202 • (’05) 1 Weir 709 • (’18) AIR 1918 
AU 267 (268): 19 Cri L Jour 368. 

(2) Damage required under Section 10 
may be nominal and not substantial. (’49) 
AIR 1949 All 180 (183): ILR (1949) All 
211: 60 Cri L Jour 232 • AIR 1060 Orissa 
101 (192): 1966 Cri L Jour 1044: 81 Gut 
LT 1127. 

(3) Where the damage done by the 
cattle is only little, their seizure may be 
unreasonable but is not illegal. (’39) 1930 
Oudh WN 160 (162). (Hence compensa- 
tion under Section 22 cannot be granted.) 

(4) Where cattle trespass on a field full 

of standing sugar-cane, damage may be pre- 
sumed. AIR 1040 All 180 (183): ILR 

(1940) All 211: 50 Cri L Jour 232. 

(6) Wiicrc there is acceptable evidence 
on record in support of the prosecution 
case of grazing resulting in damage to the 
crop, conviction under Section 24 of the 
Act cannot be set aside merely for omis- 
sion to record a finding of damage. 
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Police to aid seizures. 

All officers of police shall, when required, aid in preventing (a) resistance to 
such seizures, and (b) rescues from persons making such seizures. 

[a] Substituted by the Cattle-Trespass Act (1871) Amendment Act, 1891 (1 of 
1891), S, 3, for “take them or cause them to be taken without unnecessary 
delay". 

STATE AMENDMENTS 

Gujarat 

In ib application to the State of Gujarat, amendment in S. 10 is the same 
as m Maharashtra, except that for the words “State of Bombay (i. e. Maharashtra) 
State of Gujarat” shall be substituted. — Gujarat A. L. (8 Amendt) Order 

Maharashtra 

anv Mah^ashtra, in S. 10. after the woria “or 

any part thereof insert the following, namely, 

“or a i^tch ^d ward appointed by a panchayat established under Bombay 
. Village Panchayats Act, 1933 or any corresponding law in force in 


Section 10 — Note 1 (contd.) 

MR 1903 Pat 199 (200): 1963 (1) Cri L 
Jour 607: ILR 43 Pat 709 (DB). 

2. ‘PfOduM” on the land.— (l) Grass 
IS produce on the land within the mean- 

air 1943 Sind 
152 (154): ILR (1943) Kar 112: 44 Cri L 
Jour 761. 

8. Seizure, when to be made.— (i) 
Under the English law tlie catUe can be 
seized only while they were actually tres- 
passmg and not afterwards. But the co- 
difled law in India gives the right of 
seizure even though the cattle have in the 
meantime left the field of the complainant 
and reached the field or grove of the 
abused (the owner of the calUe), provid- 
ed noUce of trespass was taken immediate- 

complainant was pursuing the 
cattle m order to take them to the pound. 
In such a case the accused would have no 
right to forcibly rescue the cattle and 
cause injunes to the complainant who 
were ta^g the cattle to the pound and 

h Jour 790 • (’28) AIR 
^ m (693); 30 Cri L Jour 627 • 

7 Guj LR 367 (DB) • 1966 Cri U 

^ hJ 96 (DB) 

IW BUr“ ^ “32: 

[But see (’05) 1 Weir 709 (709). (It is 

f’w actually trespassing 

that they can be seized and impounded 

* (’25) AIR 1925 Nag 
W (50): 26 Cn L Jour 1004. (Right b 
subsists only until the cattle leave 
1 1 124 (125, 126): 

IBM An Ml ’??•' 120. (AIR 

1054 All 681, Dissented from.)] 

suih trespassing on 

c umiu. ine act of seizure may 


be mthm secUon if it is effected at a spot 
jn hin easy reach of the field damaged. 

fhl* 1 ?® distance is ver>- great, and 

the cattle have already come, not merely 
constructively, but actually within their 
owners possession, the act of the pursuers 
m seizmg and attempting to remove the 

only not covered by Sec- 
bon 10, but it also amounts technically to 
an offence of theft within the meaning of 
878, Penal Code. (’47) AIR 1947 
380 (382) (DB). (CoiseQuently, the 

srHion are entitled under 

becUon 104, Penal Code, to use force to 

to^oreJeni causing death in order 

teete pCs^) 

"B**' »f “Plure would 
not extend to following them to thpjr 

sheds and seizing them'' ther^“ yet ‘^ihe 

person who attempts to seize the cattle 

trespassing on the land had 

them before they have 

escape from the spo^ 

th^floM actuaUrinsMe 

eromid'Hi?* « person seizes cattle on the 
E^nd^JLiSn^ h"™ ‘^Pspassins on his 

cTZt‘“he''!^as'Zin” 

cd'Zft Zwp ■ PP’PPP'^ no offence 

Sont hi teo thM ““y *>' 

SZ‘‘'to°^take X" 

sc ^6 (9^ 0991*® .OP ®®'^Pd- air 1905 

(1965) 1 sen’ 909 '2| Cri LJ 18: 

Appeal No. 24 of 1960; Dated'' ZS 

Cri*'{jMZr?9’68* ^{5 r'®3«sV‘’‘“ 

that^ ^ °° evidence to show 

Sit* fh« ^ trespassed into A’s land, 
taat the cattle were r unnin g away 
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of the State of Maharashtra, or any person authorised by 
® *^y “ame or by virtue o^ 

2 W and 13 of 1959, T 4 read 
With Maha, A. L. O., 1961. ’ 

Madhya Pradesh 

10. S^re of cattle trespassing on land and doing damage and causing hurt, etc. 

»rl .rr 3F rr ““ 

» Xv”r.ri s.' JrriSrf: s 


Scelion 10 — Note 3 (conld.) 
when being pursued to seize them ‘A’ gels 
no right to a.sk tlie cattle owner to sur- 
render the cattle from his grove or to 
abuse or injure him. A may file a com- 
plaint under Seclion.s -147 and 426. Penal 

f-27): 1966 Crl 

LJ 994: (1066) 7 Giij LR 357 (DB). 

f* ‘'Vltliln twenty-four Lours”.— (i) 

v^ here tlie person seizing a cow kept it 
overnight in his custody and released it 
next morning (before 24 hours of the sei- 
zure) on receipt of some money from the 
owner: Held, that no ofTence under Sec- 
tion .579 of the Penal Code or under any 
other provi.sion was committed. (*23) AIR 
1023 Nag 64 (65): 23 Cri L Jour 511. 

5. Who can seize.— (1) For the pur- 
pose.s of Cattle Tre.spas.s Act, it is sufficient 
to prove occupation within the meaning of 
Section 10. There is no quc.stion of title 
involved in such a case. Ilcnce, on un- 
regLslercd kabuliat evidencing the settle- 
ment of land, i.s admissible to prove Ihc 
occupalion at the relevant time. (’47) AIR 
1947 Pal 172 (174): 47 Cri L Jour 986 

(IlB). 

(2) What is or is not “occupation” 
must depend on the nature of the land. 
(’43) AIR 1943 Sind 162 (154); ILR (194,3) 
Kar 112: 44 Cri L Jour 761. 

(3) A person in exclusive possession of 

land is an occupier thereof under Sec- 
tion 10. (’16) AIR 1916 Lah 281 (281): 

1916 Pun Re (Cr) No. 3: 17 Cri L Jour 6.3. 
(The question of title of the owner of the 
cal lie to the land trespassed docs not 
affect the right to seize.) 

(4) A person with whom a land has 
been settled for the purpose of pasture Is 
to bo regarded as the occupier of the land 
within the meaning of Section 10 and the 
gross standing thereon Is to be regarded as 
the produce of the land within the mean- 
ing of the section. AIR 1047 Pat 172 
(174): 47 Cri L Jour 086 (DB). 

(6) Seizure of cottlo grazing In the 
forest under orders of an oulcer In charge 
of forest under tlie Zamindar who Is an 
occupier of the forest which Is treated 
lor some piuposos as reserve forest, under 


Sections 26 and 32, Madras Forest Act, is 
legM under Section 10. (’48) AIR 1948 

Mad 467 (468): 49 Cri L Jour 689. 

(6) A private protected forest and em- 
bankmcnl are included within the meaning 
oi the term “land”. Proprietor of such 
loresl or embankment is an “occupier” of 
land. (’39) 20 Pat LT 340 (341). 

(7) Unless the burgadar is shown to be 
a mere servant of the lessor, burgadar can 
seize the cattle of the lessor if they tres- 
pass on his land under burga lease. (’19) 
AIR 1919 Cal 93 (93): 20 Cri L Jour 398. 

(8) The impounding of the cattle by a 

watchman wlio has got general instruc- 
tions from the occupier to seize them 
wTiile trespassing, is authorised under Sec- 
tion 10. (’16) AIR 1916 Mad 786 (786): 

16 Cri L Jour 772 • (’22) AIR 1922 Pat 
317 (317). • AIR I960 Mad 331 (332): 1980 
Cri LJ 932: (I960) 2 Mad U 455. (If the 
watchman or servant seizes cattle under 
such instructions, it must be held that the 
cultivator or occupier causes the them to be 
seized within the meaning of the section.) 

(9) Where an indigo factory supplies 
the seeds, pays for the labour of sowing, 
and gives compensation to raiyats growing 
indigo on their own land, but no advance 
in cash has been made, held that, although 
the indigo is grown for the factory, a 
servant of the factory is not a person 
authorised under Section 10 of the Act, to 
seize cattle doing damage to the indigo. 
(’05) 2 Cri L Jour 346 ( 346, 347) (Cal). 

(10) Seizure by a claimant to the dis- 
puted possession of land is illegal under 
this section, when the intention is to take 
by force the cattle of his opponent and 
not to protect his crop or produce. (’43) 
AIR 1043 Sind 152 (154): ILR (1043) Kor 
112: 44 Cri L Jour 701. 

(11) The fact that the lessee seizing the 
cattlo Intends that in order to prevent 
impounding the owner of the cattle may 
pay the grazing charges, will not moke 
the soiztiro illegal If it Is otherwise legal. 
P18) AIR 1918 Cal 701 (702): 18 Cri L 
Jour 840. 
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sent within twenty-four hours to the pound established for the local area in which 
the land is situate. 

All officers of police shall, when required, aid in preventing (a) resistance to 

such seizures and (b) rescues from persons making such seizures'* C P and 

Berar Act 12 of 1935, S. 2 [30^1935] read with S. 119 of the States Reorgknisa- 

faon Act, 1956 (37 of 1956) [1-11-1956] and M. P. Act 23 of 1958, S. 3 (1) and 
Sell., Pt. A, Item 4. 

“II. Cattle damaging public roads, canals and embankm^ts. — Persons in 
^ge of pubUc roads, pleasure-grounds, plantations, canals, drainage-works em- 

and ofiBcers of police, may seize or cause to be seized any 
^e doing damage to such roads, grounds, plantations, canals, drainage-works 

w^rkT^T\“i^ ^linage- 

works or embankments or found straying thereon. 

tbe“nla^esf poS twenty-four hours] to 

a6‘oA'927fs““7o“ f Ta*® Act, 1927 

1890) S m '®® ^® Act, 1890 (9 of 

loyuj, b. 125 (4); to reserved or village forest in Mysore \u,cnr-^ 

rbl c 19^)’ S’ 60 [1-6 1969], " ’ ^^^^®'^® 

^ 1891) ^^tt’®-T'-espass Act (1871) Amendment Act, 1891 (1 of 

S. 4, for take them ^vlthout unnecessary delay". ^ 


“ Note 6 (conid.) 

ini ti illegal seizure amounl- 

^ to theft for persons other than those 
empowered by Section lO to attempt to 

fl h!w conceivably have 

a right of private defence of property. 

The seizure of cattle by a watchman or 

^rvant under general instructions of the 

^ner or occupier would be lawful, but 

““l^ority must be specifically proved. 

(13) Tlie term ‘cultivator” includes not 
only the person who actually toils on the 
land on his own account but also the 

h cultivated 

Uirough his farm-servant or daily labourer. 

The occupier of any land is not neccs- 

rnS to have been 

contemplated by the section. AIR 1960 

Mad 331 (332): I960 Cri LJ 932: (1960) 2 

Edn i'u Manual 2nd (I960) 

Edn. cited with approval.) ’ 

*** “**‘*®' ^ provisions 
(1) No person has a 
remove catUe except 
IS® provisions of Section 10. Thus, 
where toe system in vogue was that when- 

he caught trespassing and causing damage 

‘i?®*? “P d*-«ve them to 
toe viRage and the cattle could be redeem- 

A® *^eir owners on pay- 

if cattle,^ or, 

committed: •'*<1 been 


\enient hut U had no warrant in law since 
cattle could only be seized under Sec- 
tion 10 of the Act for the purpose of being 
iDtpounded in toe pound established tor 

(2 


1966 Cn L Jour 1096 (DB). 

It person.^, who are entitled to do 
so round up cattle which are tresnassinc 

ac cattteT off to tak? 

me catUe to the pound, the owners of the 

res™eX"cim“ 6®'^ to attack them and 
nersoL ‘V® because those 

Fw 5f ^2 PP‘ ^ so many words 

numi« fi“<i.are taking them away for the 
?or?°D® uupounding them. (’56) AIR 

(d'b) ^ 1096 

lu c K — N«<e * 

wayi A^'^lfior 

g""cSs.r “ ““ '■"“J 

way servant may exercise the powers con- 
orto,se“se“c&.°^ *>, the former 

fo/lolf:®®*:.^:® tUe"’ teesri'sin^g'^'in 'f Le“rved 
forest or in any porUon of a proteSId 

forest which has been lawfully closed to 
grazing shall be deemed to be cattle doing 
damage to a public plantation within the 
me^mg of Section 11 , Cattle-Trespass Act. 
1871, and may be seized and impounded 

nnl^i ^ Section 11 can- 

not apply to causes of trespass on Reserv- 

^ Forest land, the provisions of the said 

secUon are attracted to such causes bv 

Act «nS' “>e Madras For«^ 

accused can be con- 
victed under Section 24 for allowing catU® 
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STATE AMENDMENTS 

Andlira Pradesh 

In its application to the State of Andhra Pradesh in Sec. 11, after the word 
“plantations” add the word “aerodromes” at both places; and after ike words “or 
found straying thereon”, insert the words “ or within the premises of such aero- 
dromes” — A. P. Act 30 of 1961, S. 2 [21-9-1961]. 

Madhya Pradesh 

In Section 11 after the words “and the like” insert the words “oflGcers wnd 
servants of the local authorities”.— C. P. and Berar Act 12 of 1935, S. 3 [30-3- 
1935] and M. P. Act 23 of 1958, S. 3 and Sch., Pt A. 

^[12, Fin^ for catde impounded. — ^For every head of cattle impounded as 
aforesaid, the pound-keepers shall levy a fine in accordance with the scale for the 
time being prescribed by the ^[State Govemraent] in to behalf by notification in 
the Official Gazette. Different scales may be prescribed for different local areas. 

All fines so levied shall be sent to the Magistrate of die District throu^ such 
officers as the ^[State Government] may direct 

list of fines and charges for feeding : 

A list of the fines and of the rates of charge For feeding and watering cattle 
shall be posted in a conspicuous place on or near to every pound.] 

[a] Substituted by the Cattle-Trespass (Amendment) Act, 1921 (17 of 1921), 
S. 2, for original S. 12. The Amendment Act 12 of 1921 ha s been declared 
to be in force in — 


(1) Madras Presidency, from 1st April 1928, see Fort St George Gazette, 1928, 
Pt. I, p. 488; (2) Bombay Presidency (excluding the town of Bombay), from 
1st May 1924, see Bombay Government Gazette, 1924, Pt I, p. 654; (3) 
Bengal Presidency, except the town of Calcutta, from 1st April 1928, see 
Calcutta Gazette, 1928, Pt. I, p. 455; (4) Punjab, from 28th April 1922, see 
Punj. Gaz., 1922 Pt. 1, p. 401; (5) Bihar and Orissa, from 1st October 1923, 
see B. and O. Gazette, 1923, Pt II, p. 1264; Santhal Parganas imder the 
Santhal Parganas Settlement Regulation (3 of 1872), S. 3 (3) (a), see ibid, 
1922, Pt n, p. 271; (6) Central Provinces, from 1st May 1922, see C. P. 
Gazette, 1922, Pt. in, p. 351; (7) Delhi, from 10th December 1925, see 
Gazette of India 1925, Pt D-A, p. 397; (8) Coorg, from 22nd August 1935, 
see Coorg Gazette, 1938, Pt I, p. 39; and (9) Andamans and Nicobar 
Islands, see the Chief Commissioners Notification No. 2 of 1938, dated 20th 
January 1938. 

See the Indian Forest Act 1927 (16 of 1927), S. 71 under which the State Gov- 
ernment may fix different scale of fines for cattle impoimded under S. 70 
of that Act. 

[b] Substituted by A. L. O., 1950. 


Section 11 — - Note I (contd.) 
to trespass on Reserved Forest land. (’68) 
AIR 1958 Mad 312 (313): ILR (1958) Mad 
507: 1958 Crl L Jour 779. 

(4) Actual damage must be proved to 
sustain conviction under Section 24. (*30) 

ATR 1930 Oudh 250 (250): 0 Luck 26: 31 
Cri L Jour 1016. (Cattle passing over 
regular Railway track — No fencing — 
Damage not proved — • No conviction.) 

tScc however (’34) AIR 1934 Sind 34 

(.36): 28 Sind LR 73: 36 Cri L Jour 830. 
(Struyina cattle may be seized and Im- 
pounded before damage to property is 
caused — Aclmd diunugc is not neces- 
sary.)] 

(6) There is “trespass” within the mciui- 
iriK of Section 70, Forest Act, oven where 
llic cattle do not go into Uie reserved 
forest themselves hut arc driven Into It. 
Such callle arc liuhle to seizure. (’92) Rat 


Un Cr C 602 (603). 

Section 12 — Note 1 

(1) Section 71, Forest Act, 1927, Is 
as follows: The Provincial Government 
may, by notification in the Official Gazette, 
direct that, in lieu of the fines fixed under 
Section 12, Cattle Trespass Act, 1871, there 
shall be levied for each head of cattle 
impounded imder Section 70 of this Act 
such fines as it thinks fit but not exceed^ 
inf? the followinf?, tliat is to say, for each 
elephant ■ — ten rupees; for each buffalo or 
camel — two rupees; for each horse, mare, 

eldinf?, pony, colt, filly, mule, bull, 
ullock, cow, or heifer — one rupee; for 

each coif, ass, pig, ram, ewe, sheep, Iambi 
goat, or kid— Knight annas”. 

(2) A fine levied by a pound-keeper 
under this section is not a punishment im- 
po5cd on conviction for an 'offence*. (’70) 
7 Bom HCR (Cr) 66 (66). 
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STATE AMENDMENTS 

Gujarat 

Amendments in the State of Gujarat in S. 12 are the same as in Maharashtra— 
Bombay Act 34 of 1950, read with Guj A. L. (8th Am.) Order 1961. 

Maharashtra 

In its application to the State of Maharashtra, in S. 12. 

(a) delete the words ‘"head of’; 

(b) for the words “Different scales may be prescribed for different local 
areas” substitute the following, namely, — 

“Progressively increasing scales may be prescribed in respect of cattle 
belonging to or kept by the same person according to the number 
of cattle impounded at a time and the number of times such cattle 
are impounded and different scales may be prescribed for different 
local areas”. — Bom, Act 34 of 1950, S. 2 (2). 

Orissa 

In Section 12 — 

(a) for the words “the poimd-keepers shall levy a fine" substitute the 
words “the Local Authority exercising jurisdiction within the area in 
which the pound is situated shall impose a fine”; 

(b) the second paragraph beginning with the words “All fines so levied" 
and ending with the words “may direct” shall be omitted — Orissa 
Acts 15 of 1948, S. 2 and Sch. I (Part A); 22 of 1950, S. 2 and 
Sch. II and 23 of 1950, S. 2 and Sch. IL 

Tan^ Nadu 

In its application to the State of Tamil Nadu, in Sec. 12, for the words “Magis- 
trate of the District" substitute the words “District Collector”. — Madras Act 20 of 
1957, S. 2 [11-12.19511 and Mad. Act 23 of 1960, S. 3 and Sch. I 


STATE AMENDMENTS 

Section 12A 
Gujarat 

Section 12A is the same as in Maharashtra — See Act 11 of 1980, S. 87. 
Madhya Pradesh 

After Section 12, the following section shall be inserted, namely, 

.. ^ Security in respect of cattle impounded.— In any local aiea. to which 

fte State Government may, by notification, apply this sectiol every pound-keS-er 
sM, before releasi^ any carte, require the owner or his agent to make, in Sie 
fora to be prescnbed by the State Government, a declaration regarding the owner- 

security such sum as the State Gov- 

areS or Sent cWl^sT.Srte 

[VoL 2.1 3 A. M. 17 
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Maharashtra 

After Sec. 12, the following new section shall be inserted, namely,— 

“12A. Security in respect of impounded catde. — (1) In any local area to 
which the State Government may by notification in the OfiBcial Gazette, apply this 
section, every poimd-keeper shall, before releasing any impounded cattle, require 
the owner of the impounded cattle or his agent to make, in the form to be 
prescribed by the State Government, a declaration regarding the ownership of such 
cattle and to deposit by way of security such sum as the State Government may, 
by rules, prescribe. Different scales may be prescribed for different areas or dif- 
ferent classes of cattle. 

(2) If any cattle belonging to such owner are impounded within a period of 
six months from the date on which the security is deposited, and if the seizure is 
not adjudged illegal, the amount of deposit or a part thereof, as may be directed 
by the State Government by rules made in this behalf, shall stand forfeited to the 
State Government. If cattle are not impounded as aforesaid, the amount of security 
deposit shall, on an application made by or on behalf of the depositor, be refund- 
ed to him on the expiry of that period. 

(3) On every occasion on which the release of the cattle impounded under 
this Act is claimed, the owner of the cattle shall deposit a fresh security'*. — Bom. 
Act 13 of 1959, S. 5 [19-3-1959]. 

STATE AMENDMENTS 

Section 12B 
Gujarat 

Section 12B is the same as in Maharashtra — See Act 11 ol 1960, S. 83 and 
Guj. A.L.O., 1960. 


Madhya Pradesh 

After S. 12A, the following section -^hall be inserted, namely, — 

**12B. Special provisions regarding cattle habitually allowed to go 
astray. — (1) If, on a report received from the Magistrate of the District or a 
local authority, it appears to the State Government that severe damage is being 
caused to crop, produce or other property in the local area under the jurisdiction 
of such Magistrate of the District or Loc^ authority by reason of the cattle being 
allowed to go astray, the State Government may, by notification, apply the provi- 
sions of this section to such local area generally or in respect of such cattle or 
class of cattle as may be specified therein. 

(2) Every owner or keeper of cattle in respect of which the provisions of sub- 
section (1) have been made applicable shall keep his cattle in confinement or in 
detention during the period between one hour after sun set and one hour after 
sun rise. 

(3) It shall be lawful for any person to seize any such catde found astray in 
such local area and to send it immediately to the nearest pound. All oflScers of 
police, shall, when required, aid in preventing resistance to such seizure and 
rescue from person making such seizure. 

(4) Whoever contravenes the provisions of sub-sec. (2) on conviction for the 
first offence, be punished with fine which may extend to one hundred rupees and in 
case of a second or subsequent offence with fine which may extend to five hundred 
rupees or with imprisonment which may extend to six months or with both, 

(5) Any fine imposed under this section shall, without prejudice to any other 
mode of recovery provided by law, be realised by the sale of all or any of the 
catde in respect of which the offence has been committed. 


Explanation. — For the purposes of this section — 

(i) "to keep in conflnemenr shall mean to keep the catde effectively 
^ ^ fined within any fencing, wall or compound; and 


con- 
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lii) “to keep in detention'’ shall mean to keep the cattle effectively detained 
by any rope or other sufficiently strong tie.”— M. P. Act 11 of 1960, 
S. 2 [31-3-1960]. 

Maharashtra 


After Sec. 12A, the following section shall be inserted, namely, — 

“12B. Removal of cattle to specified places. — (1) If in any local area to 
wffich the State Government may, by notification in the Official Gazette, apply 
this section, a Mamlatdar, Tahsildar, Naib-Tahsildar or Mahalkari is satisfied 

(i) that the grazing land set apart for the use of cattle of one or more 
villages in the taluka, tahsil or mahal under his jurisffiction is insuffi- 
cient for the cattle belonging to the permanent residents of such 
village; or 

lii) that the crops or ^s standing on any agricultural land or grazing land 
so set apart are likely to be damaged by cattle belonging to persons 
who are not residents of such village or villages and who own more 
than twenty heads of cattle, 

he may, 

(a) in any case referred to in clause (i) direct any such resident owner, by 
special or general order, to remove or cause to be removed all or any 
^ or useless cattle belonging to him to such place or places within 
the btate and within such period as may be specified in the order, 

Kb) in any c^e referred to in clause (ii) direct any such non-resident owner, 
by sp^id or general order, to remove or cause to be removed all or 
any ot Im cattle to such place or places within the State and within 
such penod as may be specified in the order. 


fails to remove the cattle as directed under sub- 

or cause to be removed such cattle to the place or places specified in the order. 

Naib-Tahsildar or Mahalkari is satisfied that 
W of snh-section (1) ia contravened by an^ or 

keeper of cattle, he may impose a fine not exceeding one thousand ruoees Anv 

j by sale of all or any of the catde ordered to be 

mX A. L O. (ir— Bom. Act 13 of 1959. S. 5 [19-3-1959] 


CHAPTER 


CATTLE 


n ' Brochure when o^r daims the cattle and pays fines and charees —If 

e=s- 3S is -i-l- 

Gujarat AMENDMENTS 

Same as in Maharashtia-Bom. Act 13 ol 1959 and Guj. AX.O., 1960. 
Madhya Pradesh 

1^ 1949. s. . [9.9.19491 ..d M. P. A,! S1rl9‘l^ sTS' (S' 3 
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Maharashtra 

To the first paragraph of S. 13, add the following, namely, — 

“and on depositing the amount of security prescribed under Section 12A”. — 
Bom. Act 13 of 1959, S. 6 [19-3-1959] and Maha. A. L. O,, 1961. 

14. Procedure if cattle be not claimed ^vithin a week. — If the cattle be not 
claimed within seven days from the date of their being impounded, the pound- 
keeper shall report the fact to the officer in charge of the nearest police station 
or to such other officer as the Magistrate of the District appoints in this behalf. 

Such officer shall thereupon stick up in a conspicuous part of his office a 
notice stating — 

(a) the number and description of the cattle, 

(b) the place where they were seized, 

(c) the place where they are impounded. 

and shall cause proclamation of the same to be made by beat of drum in the 
village and at the market-place nearest to the place of seizure. 

If the cattle be not claimed within seven days from the date of the notice, 
they shall be sold by public auction by the said officer, or an officer of his establish- 
ment deputed for that purpose, at such place and time and subject to such condi- 
tions as the Magistrate of the District by general or special order from time to 
time directs: 

Provided that, if any such cattle are, in the opinion of the Magistrate of the 
District, not likely to fetch a fair price if sold as aforesaid, they may be disposed 
of in such manner as he thinks fit. 


Gujarat 

Same as in Maharashtra 


STATE A^ 




AMENTS 


Bom. Act 5 of 1931 and Act 11 of 1960, S. 87. 


Haryana 

Same as in Punjab — ^Punjab Act 18 of 1959 and C. A. 31 of 1966, S. 88. 

Madhya Pradesh 


In Section 14, for the existing Provisos, substitute the following Provisos, 
namely: — 

“Provided that the Magistrate of the District or an officer authorised by 
him in this behalf may notwithstanding anything hereinbefore contained, sell 
infirm and maimed cattle, pigs and asses at any time after the expiry of five 
days from the date of their being impounded, without the issue of a notice 
and proclamation : 

Provided further that if no person ofiFers to purchase at a reasonable price 
the cattle sold imder this section, the Magistrate of the District or an officer 
outhorised by him in this behalf may, in the manner prescribed under rules 
made under Section 32, dispose of such cattle, including in the case of pigs 
and assess destruction.” — C.P. and Berar Act 27 of 1949, S. 4 [6-5-1949] and 
• M. P. Act 23 of 1958, S. 3 and Sch. Ft. A. 


Maharashtra 

In the proviso to Section 14, for the words “Magistrate of the District”, the 
words “officer authorised to sell them by public auction” shall be substituted — 
Bombay Act 5 of 1931, S. 2 [23-5-1931]. 


Punjab 

In Section 14, for the word “seven” where It occurs for the first time, substi- 
tute the word “three” and where it occurs for the second time, substitute the word 
“four” — Punjab Act 18 of 1959, S. 2 [30-4-1059]. 


Tamil Nadu 

In Section 14, for the words “Magistrate 
“District Collector' — Madras Act 20 of 1955 
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Union Territory (Chandigarh) 

Amendment in Section 14 is the same as in Punjab—see Punjab Reorganisation 
Act. 1966 (31 of 1966), S. 88. 

Union Territwy (Himachal Pradesh) 

In its application to territories added to Himachal Pradesh from Punjab, the 
amendment in S. 14 is the same as in Punjab — See CA, 31 of 1966, S. 88. 

STATE AMENDMENTS 

Section 14A 


Haryana 

Same as in Punjab. 

Punjab 

In its application to Punjab, add the following after S. 14 — 

**14A. Procedure for speedy disposal of certain unclaimed cattle. — Nohvith- 
standing anything contained in Section 14 where any unattached calf, kid or lamb 
or any decrepit, weak or maimed cattle is impounded, the pound-keeper shall re- 
port the fact to the oflBcer specified in that section within twenty-four hours of the 
impounding and such oflBcer shall, within twenty-four hours of such report and if 
such unattached calf, kid or lamb or cattle has not been claimed within twenty- 
fo^ hours of its impounding cause them to be disposed of by auction or other- 
vi^e after a proclamation of its disposal has been made by beat of drum in the 
village and at the market-place nearest to the place of seizure and in such other 
manner as may be prescribed: 

Provided that if in the opinion of the Magistrate of the district the disposal 
of any such unattached calf, kid or lamb or cattle is not likely to fetch a fair price, 
he may send such cattle to any gosadan or pinjrapole. 

Explanation, For the purpose of this section the expression — 

(a) gosadan or pinjrapole” means a place or an institution where old, 
decrepit, woimded or otherwise non-productive or useless cattle are 
kept for the purpose of maintenance and not for any commercial pur- 
^se, whether such place or institution is managed by Government or 
by a private society or person; and 

j(b) “^atoched caU, kid or lamb” means a calf, Idd or lamb not attached 
to its mother. 


Union Territo^ (Chandigarh) " [29-^1959]. 

Same as in Punjab— see Act 31 of 1966, S. 88. 

th« ni; ‘o owner disputing legaUty of seizure but making deposit— If 

4e owner or his agent appears and refuses to pay the said fines and^ expenses on 
the pound that the seizure was illegal and that the owner is ^^ 01 “ mSeTcom 

the fin J Td chli^ges 

respect of the cattle, the cattle shall be delivered to him. mcwrea m 


^ . STATE AMENDMENTS 

Gujarat 

Madhya Pradesh 

For Section 15, substitute the following secOon, namely 

denosit-If th™°i Tv “'T ‘***P“*>g ‘^golity of seizure but making 
ae^t If the ower or his agent appears and refuses to pay the said finti 

T of security JdT ZL U 1 I 

was illegal an“al? the owner 
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vered to him"— C.P. and Berar Act 27 of 1949, S. 5 [6-5-1949] and MP 
Act 23 of 1958, S. 3 and Sch. Pt. A. 


Maharashtra 

Section 15 shall be renumbered as sub-section (1) of that section, and after 
sub-section (1), as so renumbered, insert the following sub-section, namely; 

"(2) If on any complaint referred to in sub-section (1) the seizure is 
declared to be lawful, or if the owner or his agent fails to make such com- 
plaint within a period of four weeks from the date of delivery of the cattle to 
Mm, the pound-keeper shall require such owner or agent to make a declara- 
tion and to deposit the amount of security as required by Sec. 12A. If the 
o^er or Ms agent fails to make such declaration or to deposit such amount^ 
the cattle delivered to Mm under sub-section (1) shall be seized again for the 

pu^oses of Section 16 "—Bom. Act 13 of 1959, S. 7 [19-3-1959] and Maha- 
rashtra A.L.O., 1961. 


owner refuses or omits to pay the fines and expenses.— 
If the owner or his agent appear and refuse or omit to pay or (in the case men- 
^ Section 15) to deposit the said fines and expenses, the cattle, or as many 
of Aem as may be necessar>', shall be sold by public auction by such officer at 

such place and time, and subject to such conditions, as are referred to in Sec- 
tion 14. 

Deduction of fines and expenses.— The fines leviable and the expenses of 
Reding and watering, together with the expenses of sale, if any, shall be deducted 
irom the proceeds of the sale. 

DeUvery of unsold catUe and balance of proceeds.— The remaining cattle and 
the balance of the purchase money, if any, shall be delivered to the owner or his 
agent, together with an account showings 

(a) the number of cattle seized, 

(b) the time during wMch they have been impounded, 

(c) the amount of fines and charges incurred, 

(d) the number of cattle sold, 

(e) the proceeds of sale, and 

(f) the manner in wMch those proceeds have been disposed of. 

Receipts. — ^The owner or Ms agent shall give a receipt for the cattle delivered 
to him and for the balance of the purchase money (if any) paid to him according 
to such account, 

STATE AMENDMENTS 

Gujarat 

Amendment in S. 16 is the same as in Maharashtra — Bom. Act 13 of 1959 and 
Guj. A.L.O., 1960. 

Madhya Pradesh 


Same as the amendment made in Maharashtra below — G. P. and Berar 
Act 27 of 1949, S. 6 [6-5-1949] and MJ?. Act 23 of 1958. S. 3 and Sch. Pt. A. 
Maharashtra 

In Section 16, for the first and second paragraphs, substitute the following 
new paragraphs, namely: — 

"If the owner or his agent appears and refuses or omits to pay the said 
fines and expenses and to deposit the said amount of seciirity or (in the case 
mentioned in S. 15) to deposit the said fines, expenses and amount of secu- 
rity or to make a declaration as required by S. 12A, the cattle or as many of 
them as may be necessary, shall be sold by public auction by such officer, at 
such place and time, and subject to such conditions, as are refeijred to in S. 14, 
or disposed of in accordance with the provisions therein. 

The fines leviable and the expenses of feeding and watering together with 
the expenses of sale, if any, and the amount of security prescribed under 
S. 12A shall be deducted from the proceeds of the sale,^' — Bom, Act 13 of 
1050, 6. 8 [19-3-1059] and Maharashtra AJ^O^ 1961. 
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17. Disposal ol fines, expenses and surplus proceeds of sales, — ^The officer 
by whom the sale was made shall send to the Magistrate of the District the fines 
so deducted. • 

The charges for feeding and watering deducted under Section 16 shall be 
paid over to the pound-keeper, who shall also retain and appropriate all sums re- 
ceived by him on account of such charges under section 13, 

The surplus unclaimed proceeds of the sale of cattle shall be sent to the 
Magistrate of the District, who shall hold them in deposit for three months and 
if no claim thereto be preferred and established within that period, shall, at its 
expiry, *[be deemed to hold them as part of the revenues of the State]. 

[a] Substituted by A.O., 1937, for “dispose of them as hereinafter provided". 


STATE AMENDMENTS 


Gujarat 

Amendment in Section 17 is the same as in Maharashtra — See Bombay Act 
13 of 1959, S. 9 [19-3-1959], and Gujarat A. L. O., 1960. 

Haryana 

Amendment in Section 15 is the same as in Punjab — ^Act 81 of 1066, S, 88 
[1-11-1966]. 

Madhya Pradesh 

In Section 17, after the second paragraph, insert the following, namely » 
“The amount of security required under Section 12A shall be deposited 
with the pound-keeper”. — C. P. and Berar Act 27 of 1949, Sec. 2 

[6-&-1949] and M. P. Act 23 of 1958, S. 3 and Sch. Pt, A. 

Maharashtra 

In S. II, after the second paragraph, insert the following, namely: — 

“The amount of security required under S. 12A shall be deposited with 
the pound-keeper.” — Bombay Act 13 of 1959, S. 9 [19-3-1959] and Maha- 
rashtra A.L.O., 1961. 

Orissa 


In S. 17, for the words *to be deemed to hold them as part of the revenues 
of the State , substitute the words “dispose of them as hereinafter provided”.— 
Orissa Acts 15 of 1948, S. 2 and Sch. I (Pt A); 22 of 1950, S. 2 and Sch. II and 
23 of 1950, S. 2 and Sch. U. 

Punjab 

. 1 ^ words beginning with “deposit for three months” and ending 

wth revenues of the State , substitute the words “and, if no claim thereto is pre- 
ferred within six months from the date of deposit or if such claim having been 
preferred within this period is not established, such proceeds stand forfeited 
to the State.”— Punjab Act 24 of 1952, S. 4 [3-12-1952]. 

Tamil Nadu 


In S. 17, for the words Magistrate of the District”, substitute the words 
trict Collector^. — ^Madras Act 20 of 1957, S. 2 [11-12-1957]. 

Union Territory (Chandigarh) 

n 1 in S. 17 is the sam# as ia Punjab— Act SI oi 1966, S< 
tl-ll-1960J. 


Union Territory (Himachal Pradesh) 

In Its application to territories added to Himachal Pradesh by Act 31 of 1968, 
amendment in S. 17 is the same as in Punjab— Act 31 of 1966, S. 88. 

18. AppHcatira of fines and unclaimed proceeds of sale.— [Repealed by the 
Government of India (Adaptation of Indian Laws) Order, 1937.] 

_ STATE AMENDMENT 

OoMa 


After Section 17, tlie following section shall be inserted, namely:—! 

“Ift. AU Runs nceived on aeoount of fine* and tke prooeeds 
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of the sale of cattle shall be sent to the Local Authority concerned and out 

of those Slims there shall be paid — 

(a) the remuneration of the pound-keepers; 

(b) the expenses incurred for the construction and maintenance of pounds, 

or for any other purposes connected with the execution of this Act and 
the surplus, if any, shall be credited to the fund of the said Local 
Authority.” — Orissa Acts 15 of 1948, S. 2 and Sch. I (Part A); 22 of 
1950, S. 2 and Sch. U; and 23 of 1950, S. 2 and Sch. 11. 

19. Officers and pound-keepers not to purchase cattle at sales under Act * 

No officer of police or other officer or pound-keeper appointed imder the provisions 
herein contained shall, directly or indirectly, purchase any cattle at a sale under 
this Act. 

Pound-keepers when not to release impounded catde. — No pound-keeper shall 
release or deliver any impounded cattle otherwise than in accordance with the 
former part of this Chapter, unless such release or delivery is ordered by a Magis- 
trate or Civil Court 


CHAPTER 


COMPLAINTS OF ILLEGAL SEIZURE OR DETENTION 


20. Power to make complaints. — Any person whose cattle have been seized 
under this Act, or, having been so seized, have been detained in contravention of 
this Act, may, at any time within ten days from the date of seizure, make a 
complaint^ to the Magistrate of the District or any Magistrate authorized to re- 
ceive and try charges without reference by the Magistrate of the District. 

[a] Substituted for the original Chapter V by the Cattle-trespass Act (1871), 
Amendment Act, 1891 (I of 1891), S. 6. 


Section 20 — Note 1 (oontd.) 

(a) An act in respect of which a complaint 
could be made under this section was held 
not to be an oCfence in the cases decided 
under the Criminal P. C. of 1882; and hence 
a request for action against such act was 
not a complaint within the meaning; of 
that Act. (’96) 18 All ,853 (354) • (’71) 8 
Bom HCR 22 (23) • (’86) 13 Cal 304 (306) 
• (’96) 23 Cal 248 (249) ♦ (’96) 23 Cal 442 
(445) • (’86) 9 Mad 102 (102) • (’86) 9 

Mad 374 (376) • (’98) 11 CPLR (Cr) 10 

( 11 ). 

(2) The addition of the words “U also 
includes any Act in respect of which a 
complaint may be made imder Section 20 
of the Cattle-Trespass Act, 1871” In the 
definition of the word “offence” in Sec- 
tion 4 (1) (o), Criminal P. C. 1898, mokes 
it clear that such an act is an offence. 
(’20) AIR 1920 Bom 85 (85): 44 Bom 42: 
21 Cri L Jour 95 • (’07) 6 Cri L Jour 363 
(.864): 34 Cal 926 • (’27) AIR 1927 Mad 
396 (397): 60 Mad 841: 28 Cri L Jour 301 • 
(’57) AIR 1957 Mad 742 (742): 1957 Cri 
L Jour 1295 (2). 


(.8) Thou;^h a complaint under Sec- 
tion 20 of the Cotllc-trcspass Act must be 
entertained either by a District Magistrate 
or a Magistrate specially authorised, such 
Magistrate has power under Criminal P. C., 
Section 192, sub-scclloii (1) to transfer the 
rase after Inking cognizance of it, to any 
Subordinate Magislrato. (’07) 34 Col 928 


(927). (23 Cal 300; 23 Cal 442, Over- 

ruled.) • (’79) 1879 Pun Re (Cr) No. 28 
p. 76 (77) (FB) • AIR 1959 Orissa 116: 
1959 Cri LJ 884 (DB). (AIR 1951 Orissa 
40, No longer good law on this point.) 

(4) A Magistrate authorised under Sec- 
tion 190, Criminal P. C., to take cogniz- 
ance of offences upon receiving complaints 
can take cognizance of an offence under 
Section 20 of the Cattle-trespass Act, 1871, 
though there U no special authorisation in 
that behalf. (’20) AIR 1920 Bom 85 (85): 
44 Bom 42: 21 Cri L Jour 95 • (’27) AIR 
1927 Mad 396 (397): 60 Mad 841: 28 Cri 
L Jour 301. 

(5) The different heads of losses suffer- 
ed by a complainant must be specifically 
indicated in the petition of complaint or 
at any rate in the evidence adduced for 
the complainant. (’61) AIR 1951 Orissa 40 
(41): ILR (1950) Cut 149: 62 Cri L Jour 
16. 

(6) The commission of an offence under 
Section 20 would not give rise to the right 
of private defence of property. The owner 
of the cattle, therefore, cannot plead this 
right in defence of charges of offences like 
rioting, hurt, etc., alleged to bo committed 
by him while rescuing by force cattle being 
illegally taken away to the pound although 
such Illegal act of taking away the cattle 
to the pound is an offence under Se^ 
tion 20, Cattle Trespass Act. (’49) AIR 
1940 AU 160 (183): ILR (1949) AU 211: 60 
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[b] The term “offence”, as defined by the Code of Criminal Procedure, 1898 
(5 of 1898), S. 4 (1) (o), includes any act in respect of which a complaint 
may be made under this section. Offences under this section may be tried 
in a summary way, see Criminal P. C., 1898, S. 260 (1) (m). In Assam 
and Uttar Pradesh, offences imder Ss, 20 to 24 of this part are triable by 
Panchayati Adalats — see Assam Act 24 of 1959, S. 95 (2) and U.P. Act 26 
of 1947, S. 52 (1) (b). In Manipur, Hill Areas, offences under Ss. 24, 26 
and 27 and in West Bengal those under Ss. 26 and 27 are triable by village 
Courts and Nyaya Panchayats — see C.A. 80 of 1956, S. 20 and West Ben- 
gal Act 1 of 1957, S. 71 and Sch. Ill: offences under Ss. 24 and 26 are 
triable by a Nyaya Panchayat in Andhra Pradesh and Madhya Pradesh; by 
a Gram Cutcherry in Bihar and by a Gram Panchayat in Punjab— see Andlna 
Pradesh Act 2 of 1964, S. 195 (1) (d); Madhya Pradesh Act 7 of 1962, 
S. 228; Bihar Act, S. 62 (2); and Punjab Act, 4 of 1953, S. 38, Sch. lA, 
respectively. 

STATE AMENDMENTS 

Haryana 

Same as in Punjab — ^Punjab Act 25 of 1964, S. 2 and Sch. Part 11 and C.A. 

81 of 1966, S. 88 [1-11-1966]. 


Section 20 — Note 1 (contd.) 

Cri L Jour 232. (Person seizing! cattle for 
impounding on ground that they were 
trespassing and were causing damage to 
crop, does not commit an offence of theft, 
however mistaken he may be about his 
right to that land or crop. The remedy 
of the cattle owner is under Section 20. 
He has no right to use force or to rescue 
the seized cattle.) • AIR 1965 SC 926 (931): 
1965 (2) Cri U 18: (1965) 1 SCR 293 • 
(’49) AIR 1949 All 180 (183): ILR (1949) 
All 211: 50 Cr LJ 232. (Owner has no 
right of private defence of property al- 
though illegal act of taking cattle is an 
offence under Section 20.)* AIR 1968 Pat 
442 (444): 1968 Cri LJ 1440: 1968 BLJR 
380« 

(7) A person against whom a complaint 
is made under Section 20 is not an accus- 
ed; if the seizure is found to be wrongful 
he is not convicted of any offence and the 
amount of compensation which he is 
required to pay is not a fine. (’51) AIR 
1951 Nag 287 (288): ILR (1950) Nag 393. 

(8) Subject to the conditions mentioned 
In Section 260 (1), Criminal P. C., the 
offence under this section is triable in a 
summary way. See Cl. (m) of Section 260 
(1). Criminal P, C. 

(9) Complaint after ten days of seizure 

Is barred by time imder Section 20. (’35) 

AIR 1935 Cal 116 (116): 36 Cri L Jour 495. 

(10) Where a complaint under Sec- 
tion 20 is made to a Magistrate not com- 
petent to entertain it and the statutory 
period of ten days expires, a complaint to 
a competent Magistrate is barred, and Sec- 

Limitation Act is not applicable. 
(51) AIR 1951 Orissa 40 (40): ILR (1950) 
Cut 149: 52 Cri L Jour 15. 

(11) Where a complaint is filed under 

option 22 within ten days from date of 
seizure of cattle to a Court having no 
junsdictioD and that Court transfers it to 
® Court after expiry of ten days, 

ine complaint cannot be entertained. Sec- 


tion 537, Criminal P. C., would not cure 
the defect. (’38) AIR 1938 Oudh 183 (184): 
39 Cri L Jour 827. 

(12) Though the General Clauses Act 
does not apply to this Act Section 10, 
General Clauses Act (which provides for 
extension of period of limitation in case 
of last day being holiday) should be 
applied to complaints under Section 20. 
(’29) AIR 1929 Nag 96 (96): 30 Cri L Jour 
125. 

(13) Under Section 4 (1) (a), Criminal 

P. C., ‘offence’ includes any act in respect 
of which a complaint may be made under 
Section 20. But the effect of this inclu- 
sion is only to confer jurisdiction on a 
Magistrate to hear such complaints and to 
hold an enquiry into the wrongful seizure 
and detention of the cattle but the enquiry 
does not result in acquittal or conviction, 
AIR 1962 Madh Pra 273 (273, 274): 1962 

(2) Cri U 375: 1962 Jab U 124 (DB) ’AIR 
1951 Nag 287 (288): ILR (1950) Nag 393. 

(14) Complaint under, presented within 

time before Assistant Superintendent of the 
office of District Magistrate — Complaint 
pul up before District Magistrate after 
expiry of ten days from the date of seizure 
of cattle — Held, that the complaint was 
not barred by time — Physical delivery of 
complaint taken by the Assistant Superin- 
tendent was presentation to District Magi- 
strate. AIR 1962 Madh Pra 273 (274): 
1962 (2) Cri LJ 375: 1962 Jab LJ 124 

(DB). 

(15) Where cattle is seized when no 
damage is caused and the intention of the 
person seizing was only to put the cattle- 
owner to wrongful loss, the cattle owner 
gels a right of private defence of propcrtv. 
AIR 1963 Orissa 52 (53): 1963 (1) Cri LJ 
308: 28 Cut LT 613. (AIR 1943 Oudh 280: 
24 WR (Cr) 7; AIR 1949 All 180, Dissent.) 

(16) It cannot be said that in law any 
compensation for incurring cost and litiga- 
tion cannot be allowed at all. AIR 1967 


/ 
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Punjab 

In S. 20, for the wor^ “a Magistrate of the District or any Magistrate autho- 
nsed to receive try charges without reference by the Magistrate of the Dis- 
frict substitute the words “the Chief Judicial Magistrate or any other Judicial 
Ma^strate authorised to receive and try charges without reference by the Chief 
Judicial Mapstrate. —Punjab Act 25 of 1964, S. 2 and Sch. Part U [2-10-1964] 
This Act did not extend to Lahaul and Spiti Districts then in Punjab. 

Union Territory (Chandigarh) 

[1 in S. 20 is the same as in Punjab— see Act 31 of 1966. S. 88 


Union Territory (Himachal Pradesh) 

Wdment m S. 20 in its appUcation to added temtories, is tie same as in 
Punjab— See Act 31 of 1966, S. 88. d » m 


21. Procedure on complaint— The complaint shall be made by the complain- 
ant in pereon, or by an agent personally acquainted with the circumstances. It 

may be either m wntmg or verbal. If it be verbal, the substance of it shaU be 
taken down m wntmg by the Magistrate. 

If Ae Magistrate, on exan^g the complainant or his agent, sees reason to 
beheve the complaint to be weU founded, he shaU summon the p^on complained 
against, and make an enquiry into the case. ^ 


« 5 “™pe"sah 0 n for illegal seizure or detention.— If the seizure or deten- 

bon be adjudged lUeg^ the Magistrate shall award to the complainant, for the 

loss raused by the seizure or detention, reasonable compensation, not er r-PPHin g 

one himdred rupees, to be paid by the person who made the seizure or detained 

the cattle together with all fines paid and expenses incurred by the complainant in 
procunng the release of the cattle. m 



Section 20 — Note 1 (eontd.) 

Orissa 150 (152): 1967 Cri U 1357: 33 Cut 
LT 226. 

(17) In law it is necessary in order to 
justify a claim for compensation to give 
broad detaib in relation thereto and if no 
detail is given in the complaint, a com- 
plainant may not be entitled to it. AIR 
1967 Orissa 150 (162): 1967 Cri LJ 1364: 
33 Cut LT 226. 

(18) The presumption in law is that pro- 
ceedings by a Magistrate must have been 
taken in accordance with law. Objection 
as to authority of a Magistrate to receive 
and to try a charge under Section 20 can- 
not be allowed to be raised for the first 
lime in revision. AIR 1967 Orissa 160 
(161): 1967 Cr LJ 1364: 83 Cut LT 226. 

Section 21 — Note 1 

(1) The expression *agent personally 
accfuainted* in Section 21 means an agent 
or servant who could be said to have act- 
ed as an agent, such as a kamdar who, 
not present at the time of seizure, had 
received information of it soon after the 
event. It cannot, however, include an 
agent, who lives at a distance and who 
has received information of the seizure at 
second hand. Whore a complaint Is made 
by a wrong person, there is no complaint 
at all and the Court has no jurisdiction to 
inquire into the matter. (’31) AIR 1031 
Nag 08 (99): 27 Nag LR 167: 82 Cri L Jour 
896. 

(2) Agent is authorised to file a com- 
plaint though ho is not capable of giv- 
ing direct evidence o£ nil circumstances. 


(’23) AIR 1923 Nag 166 (156): 26 Cri L 
Jour 327. 

(3) Grazier of cattle is agent of owner 
of cattle within the meaning of Section 21. 
(29) AIR 1929 Nag 162 (153): 26 Nag LR 
201: 30 Cri L Jour 633. 

(4) Where the cattle belonging to one 
person^ are in the custody of another, and 
Me seized from his custody the owner, if 
he is not personally acquainted with the 
circumstance, is not entitled to institute a 
complaint imder Section 21. /’03) 6 Bom 
LR 205 (206). 

(6) Under Section 21, the District Magi- 
strate is enjoined to summon the person 
complained against for impounding cattle 
illegally and make an inquiry into the 
case. (’37) AIR 1937 Lah 748 (760) (DB). 

SECTION 22 — SYNOPSIS 

1 . Applicability and scope, 

2 . Appeal. 

8 . Compensation. 

4 . Compensation, to whom awarded. 

6. Compensation order against several 
persons — Joint liability. 

6. ‘Fines and expenses**. 

7. Proceeding under S. 22, nature of. 

8. Sentence of fine. 

0. Sentence of Imprisonment. 

10. Specific claim for compensation, whe- 
ther necessary. 

1. Applicabllily and scope.— (1) Where 
there was a dispute between the complain- 
ant and party charged as to the ownership 
of land on which the complainant’s cattle 
were found the order of the Magistrate 
referring the parties to Um Civil Court was 
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Release of catde 

if the cattle have not been released, the Magistrate shall, besides award- 
ing such compensation, order their release and direct that the fines and expenses 
leviable under this Act shall be paid by the person who made the seizure or 
detained the cattle. 


Section 22 — Note 1 (contd.) 

be should dispose of the case him- 
self under Section 22. (’75) 23 Suth WR 

(Cr) 2 (3). 

(2) Where the seizure and detention of 
cattle were wrongful and illegal, the juris- 
diction of the Magistrate to grant compen- 
sation under this section is not ailected 
even if the person detaining them happens 
to be a Forest Officer who claims to act 
under the colour of the Forest Act, if the 
seizure and detention had nothing to do 
with any forest. (’38) AIR 1938 Mad 820 
(821): 39 Cri L Jour 956 (1). 

(3) Where an accused person was found 
to have loosened the complainant’s cattle 
at night and to have driven them to the 
pound with the object of sharing with the 
pound-keeper the fees to be paid for the 
release: Held, that the accused was not 
liable under this section inasmuch as there 
was no illegal seizure and detention of the 
cattle. The accused was ordered to be 
charged and tried for theft. (’95) 22 Cal 
139 (142). 

(4) The fact that the damage was likely 
to be very small does not make the sei- 
zure of the cattle illegal though it may 
be unreasonable. Hence, compensation 
under Section 22 cannot be awarded in 
such cases. (’39) 1939 Oudh WN 150 (151, 
152). 

(5) The person who is held liable under 

Section 22 of the Act is not *an accused* 
nor is he ‘convicted* of the ‘offence*. 
Under Section 22 compensation together 
with fines and expenses, can only be order- 
ed against the person who is adjudged 
liable. This money is recoverable under 
Section 23 of the Act as if it were a fine. 
(*49) AIR 1949 Nag 117 (118): 50 Cri L 

Jour 289: ILR (1948) Nag 620. 

(6) Accused is entitled to be supplied 
with copies of statements of prosecution 
witnesses taken by police during investiga- 
tion of a non-cognizable offence under 
Section 22 Cattle Trespass Act. AIR 1960 
Bom 476 (477): 1960 Cri LJ 1421: 62 Bom 
LR 497. 

(7) Proceedings under, are not criminal 
Provisions in Criminal P. C. with regard 
to appeals do not apply to order under Sec- 
tion 22. AIR 1062 Madh Pra 273 (274): 
1962 (2) Cri U 375: 1962 Jab U 124 
(DB). 

(8) Under Rajasthan Panchayat Act 
though a Nyaya Panchayat can take cog- 
nizance of an offence under t^ Cattle 
Trespass Act yet a Panchayat Samitl has 
BO such power and cannot pass an order 
of the nature provided by Section 22. 1966 
lUj LW 486 C486): ILK (1966) U Raj 
1068. 


2. Appeal. — (1) By Section 4 of the 

Code of Criminal Procedure, 1898, the 
word ‘‘offence” includes an act in respect 
of which a complaint may be made under 
Section 20 of the Cattle-Trespass Act. It 
follows, therefore, that a person against 
whom an order under Section 22 of the 
Cattle-Trespass Act is made is ‘‘a person 
convicted on a trial.” An ‘appeal against the 
conviction lies, therefore, under Ss. 407 
and 408 of the Criminal P. C. (’05) 1 

Weir 712 (713) • (’22) AIR 1922 Bom 191 
(191): 46 Bom 58: 22 Cri L Jour 624. 
(Compensation awarded under Section 22 
not being a fine, the restrictive provisions 
of Section 413 of the Criminal P. C. are 
not applicable.) • (’08) 6 Cri L Jour 121 
(122): 4 Low Bur Rul 10 • (’57) AIR 1957 
Mad 742 (742): 1957 Cri L Jour 1295 (2). 

[But see (’57) ILR (1957) Mad 422 
(425).] 

3, Compensatton. — (1) Compensation 
for wrongful seizure of cattle under Sec- 
tion 22 should be by way of reasonable 
compensation for the costs caused by the 
seizure and detention of cattle; and not by 
way of penalty, or of an award of general 
damages to the complainant. (’78) 1878 
Pun Re (Cr) No. 25. p. 65 (65). 


(2) There is a difference in the nature 
of the orders under Sections 22 and 24. 
A person hauled up for forcible seizure of 
cattle Is an accused but under Section 22 
only a reasonable compensation is award- 
ed. (’51) AIR 1951 Nag 287 (288): ILR 
(1950) Nag 393. 

(3) In awarding compensation for il- 
legal seizure of cattle, the complainant’s 
costs incurred in prosecuting ^ com- 
plaint may be included in the compensa- 
tion awarded. (1872-92) 1872-92 Low Bur 
Rul 515. 

(4) Compensation to be awarded under 
Section 22 would include the amount which 
the complainant had to spend for pro- 
curing the release of catUe. (*49) AIR 
1949 Nag 136 (137): 60 Cri L Jour 335. 

(6) Court-fees paid by the Complainant 
iDay form part of the compensation. 

^ 1 Weir 

(6) Under the head of compensation for 
the loss caused by the seizure and deten« 
lion of cattle, it is open to a Magistrate 
to^indude the process fees. (’06) 1 Weir 

(7) Section 22 does not contemplate the 
award of conpensation for damage to the 
reputation of the complainant. (*781 1878 
Pun Re (Cr) No. 37, p. 87 (88). 

(8) In awarding compensation under 
Section 22, fees paid by the complainant 

not be considered. 
(38) AIR 1938 Mad 820 (821)a 39 Cri L 
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Section 22 — Note 3 (confd.) 

Jour 956 • (’33) AIR 1933 Mad 502 (502): 
34 Cri L Jour 676. (Especially when the 
cattle had been released long before the 
complainant engaged a pleader.) 

(9) Where some compensation was 

awarded in addition to the sum allowed 
on account of the lines and “expenses" or 
other charges incurred in procuring the 

release of the cattle, held that the High 
Court would not consider the sufficiency 
or insufTicieucy of the amount allowed. 
('05) 1 Weir 715 (716). 

(10) High Court will interfere in cases 

where the compensation awarded is exces- 
sive. (’51) AIR 1951 Orissa 40 (41): ILR 
(1950) Cut 149: 52 Cri L Jour 15. 

(11) Where an order under Section 22 
directed that the amoimt mentioned be 
paid to the complainant as compensation 
for the cost and damages incurred by him, 
and the words with which the decretal 
part of the judgment began were “1 there- 
fore fine the accused" : held that latter 
portion was a mere surplusage and that, 
although the order was inaccurately word- 
ed, the intention to award compensation 
was clear. (’05) 1 Weir 715 (716). 

(12) An order of compensation by a 
Magistrate, incompetent to entertain a 
complaint under Section 20, is illegal and 
the illegalitv is not curable under Sec. 529 
or .537, Cr. P. C. (’51) AIR 1951 Orissa 
40 (40): ILR (1950) Cut 149: 52 Cri L Jour 
15. 

(13) No claim for compensation for loss 
Incurred for incurring cost and litigation 
either in petition of complaint or in evi- 
dence — Held, compensation could not be 
allowed for same. AIR 1967 Orissa 160 
(162): 1967 Cri LJ 1354: 33 Cut LT 226. 

4. CompensaHon, to whom awarded.-— 

(1) Compensation may be awarded to 
owner of the cattle and not to agent fil- 
ing complaint. (’29) AIR 1929 Nag 162 
(153): 26 Nag LR 201: 30 Cri L Jour 633. 

5. Compensation order against several 
persons — Joint liability. — (1) Where com- 
pensation is ordered to be paid by two 
persons without specifying the proportion- 
ate amount payable by each they are 
jointly and severally liable to pay 11. (*87) 
14 Cal 175 (176). 

0. “Fines and expenses”. — (1) A 

Magistrate is not authorised under Sec- 
tion 22 to fine, but only to award com- 
pensation. Rut he is also authorised to 
add to the compensation, fines and expen- 
ses paid to the pound keeper by the owner 
on releasing Ihc ciitlle juid order them to 
be paid by Ihe party who made the sei- 
zure. (’05) 1 Weir 710 (710). 

7, Proceeding under Section 22, nature 
ol^ (1) A proceeding under Section 22 
is not a regular criminal proceeding but a 
quasl'civli proceeding in which a Magis- 


trate is authorised to assess and enforce, 
m a summary manner, compensation for 
^ mjury, for which a civU action might 
be brought. (’87) 14 Cal 175 (176). 

• summary procedure laid down 

^ r- XXII of the Criminal P. C., is 

applicable to the trial of offences under 
Section 22. (’96) 1896 All WN 136 (136). 

(3) A person refusing to release cattle 
illegally seized unless money was 
paid to him commits an offence under Sec- 
tion 384 Penal Code. Remedy under Sec- 
tion 22 is no bar to action under Sec- 

(1^56) 22 Cut LT 

417 (419). 

8. Sentence of fine.— (1) A Magistrate 
IS not competent, under Section 22, to pass 
any sentence of fine. He can only award 
compensation for an illegal seizure of 

(1900) 27 Cal 992 (992) • (’49) 

AIR 1949 Nag 136 (136): 60 Cri L Jour 
335 ♦ (’05) 1 Weir 710 (710) ♦ (’78) 1878 
Pun Re (Cr) No. 37, p. 87 (88). 

[But see (’80) 1880 Pun Re (Cr) No. 6. 
p. 11 (11) • (’78) 1878 Pun Re (Cr) 

No. 36, p, 87 (87).] 

9. Sentence of Imprisonment. — (1) 
Order for imprisonment in default of pay- 
ment of compensation awarded under Sec- 
tion 22, is illegal. (’96) 19 Mad 238 (239) 

• (’49) AIR 1949 Nag 117 (118): 60 Cri 
L Jour 289: ILR (1948) Nag 620 • (’30) 
AIR 1930 Nag 149 (149): 31 Cri L Jour 
278; 26 Nag LR 158 • (’39) AIR 1939 Oudh 
37 (38): 14 Luck 326: 40 Cri L Jour 141 

• (’05) 1 Weir 712 (712) ♦ (1872-92) 1872- 
92 Low Bur Rul 616 • (’05) 1 Weir 711 
(711, 712) • (1900) 27 Cal 992 (992) • 
(1872-92) 1872-92 Low Bur Rul 429 * AIR 
1966 Orissa 191 (192): 1966 Cri LJ 1044: 

31 Cut LT 1127. 

10. Specific claim for compensation whe- 
ther necessary. — (1) No compensation 

can be awarded for loss caused by the sei- 
zure of cattle imless the complainant 
makes the specific claim for it. (’39) AIR 
1939 Oudh 37 (38); 14 Luck 326: 40 Cri 
L Jour 141 • (’30) AIR 1930 Nag 149 
(149): 31 Cri L Jour 278; 26 Nag LR 168 

• (’23) AIR 1923 Pat 292 (293): 24 Cri L 
Jour 311 • (’07) 6 Cri L Jour 122 (122): 

4 Low Bur Rul 11. (But he is entitled to 
a refund of the expenses incurred in pro- 
curing the release of the cattle, fees paid 
on the complaint and process fees.) 

[But see (’49) AIR 1940 Nog 136 (137): 

50 Cri L Jour 336 • (’35) AIR 1935 AH 
925 (926): 37 Cri L Jour 29 • (’28) AIR 
1928 Mad 369 (370): 29 Cri L Jour 826.] 

(2) It is essential to specifically indicate 
the different heads on which lo.sses have 
been suffered, either in the complaint or 
in the evidence. (’51) AIR 1961 Orissa 40 
(41): ILR (1960) Cut 149: 62 Cri L Jour 
15. 
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STATE AMENDMENTS 

Section 22A 
Madhya Pradesh 

After Section 22, the following section shall be inserted: — 

“22A, Refund <rf security deposit and cancellation of forfeiture, if any. — Where 
the seizure of any cattle has been adjudged illegal, the security deposit made 
in respect of such seizure shall be refunded and the forfeiture of any security 
deposit made in consequence of such seizure shall be cancelled."— C.P. and 
Berar Act 27 of 1949, S. 8 [&^1949] and M.P. Act 23 of 1958, S. 3 and 

Sch. Pt. A. 

Tamil Nadu 

After Section 22, the following section shall be inserted: — 

“22A. Appeal against order of con^nsation. — (1) Any person who has 
been ordered by a Magistrate under Section 22 to pay compensation may ap- 
peal from the order as if such person had been convicted on a trial held by 
such Magistrate. 

(2) When an order for payment of compensation to a complainant is 
made in a case which is subject to appeal under sub-section (1), the compen- 
sation shall not be paid to him before the period allowed for the presentation 
of the appeal has elapsed, or, if an appeal is presented, before the appeal has 
been decided and, where such order is made in a case which is not so subject 
to appeal, the compensation shall not be paid before the expiration of one 
mondi from the date of the order.” — Madras Act 20 of 1957, S. 3 
[11-12.1957]. 


23. Recovery of compensation.— The compensation, fines and expenses men- 
tioned in Section 22 may be recovered as if they were fines imposed by the 
Magistrate.* 

[a] See Sections 63 to 70, Penal Code, 1860, and Section 386, Criminal P. C., 
1898; see also Section 25, General Clauses Act, 1897. 


CHAPTER VI 
PENALTIES 


24 Penalty for forcibly opposing the seizure of cattie or rescuing the same. 

Whoever forcibly opposes the seizure of cattle liable to be seized under this Act, 
and whoever rescues the same after seizure either from a pound, or from any person 

takmg or about to take them to a pound, such person being near at hand and acting 
under the powers conferred by this Act, 

shall, on conviction before a Magistrate, be punished with imprisonment for a period 
“o|j^®*ceeding six months, or with fine not exceeding five hundred rupees, or with 


Section 23 — Note 1 (contd.) 

(1) Section 26 of the General Glauses 
Act, 1897, U as follows : “Sections 63 to 
70 of the Indian Penal Code and the provi- 
sions of the Code of Criminal Procedure 
for the time bein^; in force in relation to 
the issue and the execution of warrants for 
the levy of fines shall apply to all fines 
imposed under any Act, Regulation, rule 
or bye-law unless the Act, Regulation, rule 
Of bye-law contains an express provision 
to the contrary.” 

(2) Though compensation money award- 
TO under Section M is recoverable under 
Section 23 of the Act as if it were a fine, 
no imprisonment can be ordered in default 
of payment of this money. (’49) AIR 1949 
Nag 117 (118): lUl (1948) Nag 620: 60 
Grl L Jour 280. 


SECTION 24 — SYNOPSIS 

1. Appeal. 

2. Convlclloii — Legality of. 

8. Offence under Penal Code. 

4 Offence whether compoundaUe. 

6. Opposing seizure. 

6. Rescue of cattle. 

7. Slay of proceedings. 

8. Withdrawal of complaint. 

1. Appeal. — ( 1 ) Where a person was 

convicted under Section 447, Penal Code, 
and Section 24, Cattle-trespass Act and the 
^o punishments of fine of Rs. 60 and of 

20 were combined just as in Sec. 414, 
Cr, P. C., the sentence was held to be ap- 
pealable. (’32) AIR 1932 Oudh 27 (28)- 7 
Luck 601: 33 Cri L Jour 278. 

2. Convletion — Legality of. — (i) Por 
R conviction under Section 24, It is not 
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STATE AMENDMENTS 

Haryana 

Punjab^’^ “ Punjab— Punjab Act 25 of 1964 and C.A. 31 ol 1966, S. 88. 
and Sch.^ pS rK-lISt ^ Magistrate '-Punjab Act 25 of 1964, S. 2 

Union Territory (Chandigarh) 

^ “ Punjab— See Act 31 of 1966, S. 88. 

M to Pi^b (Himachal Pradesh added territories)— Amendment in S, 24 same 

West Bengal 

u renumbered as sub-section (1) and to it followine 

and (2)=— (2) Offences under this section shall be cognizable 

and bailable— West Bengal Act 4 of 1956, S. 3 [16-1-1956]. nsuizame 

„ STATE AMENDMENT 

Section 24A 

Uttar Pradesh 

After Section 24, the following section shall be inserted:— < 

Compounding of offences under Section 24.— The offences 
pu^hable under Section 24 may, with the permission of the Court before 
which any prosecution for such offence is pending, be compounded— 

(a) where the cattle is rescued after seizure from a pound, by the local 

authority owning or maintaining the pound or, if such local authority 

has nominated any person in that behalf, by such person; and 

(b) in other cases, by the person who was opposed in seizing the cattle or, 

as the case may be, from whom the catUe was rescued.” — UP Act 12 
of 1957, S. 3 130-3-1957]. 


Section 24 — Note 2 (conld.) 
enough that the cattle were removed from 
the pound or from a person taking or about 
to take them to a pound. The cattle must 
be proved to be liable to seizure under this 
Act. (’18) AIR 1918 Pat 649 (650): 19 Cri 
L Jour 167 • (’26) AIR 1926 All 276 (276): 
27 Cri L Jour 313. 

(2) Where a conviction was not justi- 
under Section 24 and especially where 

the fine was arbitrary, High Court inter- 
fered to set aside the conviction is revi- 
sion. (’30) AIR 1930 Oudh 260 (261): 6 
Luck 26: 31 Cri L Jour 1016. 

(3) Where an act is punishable both 
under the Penal Code and this Act, the ac- 
cused can be punished only under one 
of the two enactments and not both. A 
person convicted for theft under the 
Penal Code cannot be convicted 
under Section 24 of this Act. (’31) AIR 
1931 Mad 18 (19): 32 Cri L Jour 364. 

(4) Where a charge is framed under 
Section 379, Penal Code, and the defence 
Is directed only to that charge, conviction 
for an offence under Section 24 of this Act 
is illegal in the absence of the framing of 
another charge and giving proper opportu- 
nity to produce evidence. (’18) AIR 1918 
Pat 628 (630): 19 Cri L Jour 202. 

(6) A person proceeded against under 
Section 24 is an accused and the result of 
the proceedings is either acquittal or con- 
viriion. (’611 air 1961 Nag 287 (288): 
ILR (I960) N^ag 393. 


(6) Conviction under Section 24 cannot 
be set aside merely for omission to record 
a finding of damage. AIR 1963 Pat 199 
(200): 1963 (1) Cri LJ 607 (DB). (AIR 
1920 Pat 832, Commented upon.) 

(7) An offence under Section 24 is tri- 
able by Panchayati Adalat, in J. and K. 
Slate* But when the offence is along with 
offences under Ss. 323 and 427, I. P. C., 
a.s Panchayati Adalat would not try an 
offence under SecUon 427, I. P. C. the 
magistrate was competent to try the entire 
case. (1963) Kash LJ 46 (48). 

3. Offence under Penal Code. — (1) A 

conviction under Section 24 is not essen- 
tial before any offence under the Penal 
Code connected with such an offence can 
be taken into consideration. (’46) AIR 
1946 Oudh 116 (117). 

(2) “Offence” in Section 441, Penal Code 
Includes offence under Section 24 of this 
Act. (’2U AIR 1927 Lah 495 (496): 8 Lah 
331: 28 Cri L Jour 666. 

(3) Entering the cattle pound with in- 
tent to commit an offence under Sec. 24 
amounts to criminal trespass within Sec- 
ffon 447, Penal Code, (*27) AIR 1927 Lah 
496 (496); 8 Lah 331: 28 Cri L Jour 666. 

(4) Accused prosecuted under Ss. 143, 
447, Penal Code and Section 24 CatUe Tres- 
pass Act when acquired on all those 
charges cannot be convicted under S. 426, 
Penal Code when the offence of mischief 
did not form part of the same transaction. 
1963 (2) Cri U 112 (113) (Tripura). 
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SeetlOD 24 (contd.) 

4. Offence whether eompoimdable^ (1) 
Offence under Section 24 is not com* 
poundable. (^9) AIR 1919 AU 31 (31): 42 
All 202: 21 Cri L Jour 305 • (*49) AIR 
1949 Mad 501 (502): 50 Cri L Jour 778. 
(Even with the permission of the Court.) 


5. Opp 08 in|{ seizure. — (1) Opposition 

to unlawful seizure of cattle is not an 
offence punishable under Section 24. (’91) 

1891 Pun Re (Cr) No. 4, p. 10 (11). 

(2) To resist the seizure of the cattle, 
which escaped from pound and which 
were found f^razinf? in charge of their 
otcner, is not an offence punishable tmder 
SecUon 24. (’86) Rat Un-Cr. C 294 (295). 

(3) Where an owner of the cattle op- 
poses the seizure of the cattle trespassing 
a land, on the ground that he has a title 
over that land, the question of title does 
not affect the right of the person in ex- 
clusive possession of the land to seize 
the cattle. (’16) AIR 1916 Lah 281 (281): 
1916 Pun Re (Cr) No. 3: 17 Cri L Jour 
63. 

(4) Where no damage Is done by the 
cattle trespassing upon the fields of an- 
other, no offence is committed imder S. 24 
by persons who forcibly oppose their sei- 
zure and removal to the pound. (’49) AIR 
1949 All 180 (183): ILR (1949) AU 211: 60 
Cri L Jour 232. 

(5) In cases where the “seizure of the 
cattle’’ is not proved but damage of the 
crop is proved, a conviction under S. 426, 
1. P. G., could be altered into one under 
Section 24, in an appeal under Section 423 

(1) (b), Cr. P. C. (’54) AIR 1954 Orissa 
145 (148): ILR (1953) Cut 713: 1954 Cri L 
Jour 883 (DB). 

(6) Section 57 of the Madras Forest Act 
ath'acts the provisions of Section 11 of the 
Cattle Trespass Act and any cattle tres- 
passing in a reserved forest wiU be deemed 
to be cattle doing damage to a public 
plantation within the meaning of Sec. 11 
of the Cattle-Trespass Act. Such cattle 
luay be seized and impounded by any 
forest officer. ConsequenUy Section 24 of 
the Cattle-Trespass Act also will apply 
when the seizure is forcibly opposed and 
the person so opposing may be convicted 
by a Magistrate under that section. (’58) 
AIR 1958 Mad 312 (313): ILR (1968) Mad 
607: 1958 Cri L Jour 779. 

fl* Resene of cattle* — (1) A conviction 
imder Section 24 can only be supported if 
the cattle were “liable to be seized" 
under the Act, If not their rescue is no 
offence. (’01) 24 Mad 318 (319) • (’19) 
AIR 1919 Cal 93 (93): 20 Cri L Jour 398. 

(2) Offence under Section 24 would be 
cojoimitted, only if the cattle liable to be 
^zed tmder SecUon 10 arc rescued, 
^ere should, therefore, be a specific find- 
mg that the catUe rescued were liable to 
be seized under Section 10. But the ab- 
sen^ of a specific findings would not 
entile the accused to an acquittal if it can 
be reasonably inferred from the evidence in 


the case. The absence of such a finding 
would at the worst be a curable irregula- 
rity. (’54) AIR 1954 Mad 135 (136): 1954 
Cri L Jour 95. 

(3) ‘Rescue’ in SecUon 24 includes driv- 
ing away catUe by shouts and cries. (’23) 
AIR 1923 Mad 608 (608); 24 Cri L Jour 
456. 

(4) A person who removes catUe from 
the pound without paying the fees has 
undoubtedly the di^onest intention of 
escaping from the payments. Such re- 
moval amounts to theft (’31) AIR 1931 
Mad 18 (19): 32 Cri L Jour 354. 

[But see (’91) 1 Weir 716 (716). (Re- 
moving of catUe from a pound with in- 
tenUon of returning it to the owner 
an offence punishable under SecUon 24 
and not of theft in a building.)] 

(5) The offence of causing hurt is a sepa- 
rate offence from that of rescuing cattle and 
separate sentence may legally be passed. 
(’28) AIR 1928 Mad 18 (18); 28 Cri L 
Jour 982. 

(6) CatUe grazing in Zamindari forest 
treated for some purposes as reserve forest 
under SecUons 26 and 32, Madras Forest 
Act — Seizure of catUe under orders of 
officer in charge of forest under Zamin- 
dar who is occupier of such forest — Sei- 
zure is lawful within SecUon 10 — Ac- 
cused rescuing catUe co mmi t offence imder 
SecUon 24. (’48) AIR 1948 Mad 467 (468): 
48 Cri L Jour 689, 


(7) Where six accused forming an un- 
lawful assembly and in pursuance of their 
common object used force and inflicted in- 
juries in rescuing their cattle which were 
lawfully being taken to the pound, the ac- 
cused are guilty of offence under Sec. 24 
and other secUons of the I. P. Code. Even 
If the moUve of each group was to release 
Its own cattle nevertheless the object to 
rescue remains common. (*68) AIR 1958 
All 348 (351): 1958 Cri L Jour 688. 

(8) Where a person knowing that the 
cattle have not caused any damage seizes 
them and drives them to a catUe pound 
with the intention to compel the catUe 
owner to incur expenditure is getting the 
cattle released, the catUe owner gets a right 
of private defence of property. AIR 1963 
Orissa 62 (63): 1963 (1) Cri LJ 308: 28 Cut 
LT 613. (AIR 1943 Oudh 280: 24 WR (Cri 
7: AIR 1949 AU 180, Dissented.) 


7. Slay of procedlngs^ ( 1 ) An offence 
under SecUon 24 faUs within Chapter XVII 
of the Indian Penal Code and hence pro- 
ceedings in respect of that offence can be 
stayed under SecUon 6 of the Madras Pre- 
servation of Private Forests Act (27 of 

mO). (’53) AIR 1963 Mad 999 (999): 1953 
Cn L Jour 1864. 


o. TTiuiuTuwoi complaint-— ^ 
offence under this section is triable as a 
summons case. Hence, a complaint of such 
an offence can be withdrawn under sec- 
248, Cr. P. C. (’19) AIR 1919 AU 31 
(31): 42 AU 202: 21 Cri L Jour 306. 
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‘25. Recovery of penalty for mischief committed by causing cattle to tres- 
pass. — Any fine imposed *’[under the next following section or] for the offence of 
mischief by causing cattle to trespass on any land may be recovered by sale of 
all or any of the cattle by which the trespass was committed, whether they were 
seized in the act of trespassing or not, and whether they are the property of the 

person convicted of the offence, or were only in his charge when the trespass was 
committed. 

[a] As to the application of S. 25 in the case of the cattle trespassing on a rail- 
way, see the Indian Railways Act, 1890 (9 of 1890), S. 125 (3). 

[b] Inserted by the Cattle-trespass Act (1871)^ Amendment Act, 1891 (1 of 

1891 ), s. a. 


26. Penalty for damage caused to land or crops or puUic roads by pigs.-— 
Any owner or keeper of pigs who, through neglect or otherwise, damages or causes 
or permits to be damaged any land, or any crop or produce of land, or any public 
road‘, by allowing such pigs to trespass thereon, shall, on conviction before a 
Magistrate, be punished with fine not exceeding ten rupees. 

**[‘'[The State Government], by notification® in the OfiBcial Gazette, may from 
time to time, with respect to any local area specified in the notification, direct that 
the foregoing portion of this section shall be read as if it had reference to cattle 
generally, or to cattle of a kind described in the notification, instead of to pigs 
only, or as if the words “fifty rupees” were substituted for the words “ten rupees”, 
or as if there were both such reference and such substitution.] 

d[ » o o o ] 

[a] “Public road” includes a railway, see the Indian Railways Act 1890 (9 ol 

1890) , S. 125 (4). 

[b] Insert^ by the Cattle-trespass Act (1871), Amendment Act 1891 (1 of 

1891) , S. 8. 

[c] For such notification issued by the State Government of Orissa, see Notifi- 

cation No. 3176, L.S.G. of 2 4 - 4 -1949 published in Orissa Gazette 1949, 

Pt m, p. 578. 


SeeUon 24 — Note 8 (contd.) 

(2) Offence under this section joined 
with Section 323, Penal Code — Offence 
under Penal Code compounded — Offence 
under this section should be deemed to be 
withdrawn. (’19) AIR 1919 All 31 131) i 
42 AU 202; 21 Cri L Jour 306. 

Section 26 — Note 1 

(1) A» to application of fine recovered 
under this section, see Section 28. 

(2) Sub-section (3) of SecUon 126, Rail- 
ways Act, 1890, runs as follows : — “Any 
fine imposed imder this section may, if 
the Court so directs, be recovered in 
manner provided by Section 26 of the 
Cattle-Trespass Act, 1871.*’ 

Section 20 — Note 1 

(1) As to application of fine recovered 
under this section, sec Section 28. 

(2) Scciton 126. sub-sections (1) and (2) 
Railways Act, (1800) run as follows : “(1) 
The owner or person in charge of any 
cattle straying on a railway provided with 
fences suitable for the exclusion of cattle 
shall be punished with fine which may 
extend to five rupees for each head of 
cattle in addition to any amoimt which 
may have been recovered or may be re- 
coverable under the Cattle Trespass Act, 

|g ^ 

(2) If any cattle are wilfully driven, or 


knowingly permitted to be, on any rail- 
way otherwise than for the purpose of 
lawfully crossing the railway or for any 
other lawful purpose, the person in charge 
of the cattle, or at the option of the 
railway administration, the owner of the 
cattle shall be punished with fine which 
may extend to ten rupees for each heed 
of cattle, in addition to any amount which 
may have been recovered or may be re- 
coverable under the Cattle-trespass Acft 
1871.” 

(3) Sub-section (4) of Section 126, Raih 
ways Act, 1890, runs as follows 
expression ‘public road* in Sections 11 and 
26 of the Cattle-trespass Act, 1871, shall 
be deemed to include a railway, and any 
railway servant may exercise the powers 
conferred on officers of police by the for- 
mer of those sections.” 

(4) jBefore any person can be convicted 
under Section 26, prosecution must esta- 
blish that owner has through neglect or 
otherwise, damaged or caused or pennllleu 
to be damaged land, etc., by allow- 
ing his cattle to trespass thereon. A per- 
sonal neglect on the part of the owner, 
and his blowing his cattle to trespass must, 
If they cannot be inferred from tb® 
circumstances of the case, be shown a^ 
firmatively to exist (’06) Rat Ua Cr G 
867 s Gr Rg 36 of 1806, 
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td] The last paragraph was repealed by the Repealing and Amending Act, 1914 
(10 of 1914). 

STATE AMEIVDMENTS 

Gujarat 

Same as in Maharashtra — See Act 11 of 1960, S. 87. 

Haryana 

Same as in Punjab — Punjab Act 25 of 1964 and CA 31 of 1966, S. 88. 
Maharashtra 

In Section 26 — 

(a) number the first paragraph as sub-section (1) of Section 26. 

(b) after sub-section (1) so numbered, insert the following: — 

“(2) The Magistrate trying the oSence imder sub-section (1) may 
order, — 

(a) that the accused shall pay such compensation, not exceeding 

two hundred and fifty rupees, as the Magistrate considers rea- 
sonable, to any person for any damage proved to have been 
caused to his crop or other produce of Innd by the accused 
committing the offence; 

(b) that the pigs in respect of which the offence has been com- 
mitted shall be forfeited to the State Government. 

(3) Any compensation awarded imder sub-section (2) may be recovered 
as if it was a fine imposed under this section.” 

(c) number the second paragraph as sub-section (4) of Section 26 and in 

sub-section (4) so numbered delete the words “the foregoing portion 

—Bom. Act 34 of 1950, S. 2 (3) [6-11-1950]. 

(i) Renumber S. 26 as sub-section (1) thereof and add the following sub- 
section: — ® 

“(2) While convicting such person, the Magistrate may also 

(a) r^uire ^ to pay to the person whose land, crop or produce has been 

damaged such compensation, not exceeding two hundred and fifty 
rupees, as may be considered reasonable, and 

(b) order t^t the cattle in respect of which the offence has been commit- 

sS” penalty imposed, be forfeited to 

tus . 1 . j . —Punjab Act 24 of 1952, S. 5 [3-12-1952], 

Sch. Pt Wa-uT-lS* “ Magistrate’-Punjab Act 25 of 1964, S. 2 and 

Union Territory (Chandigarh) 

Unio^TS^C^^ Pm^e^hr® “ 81 of 1966, S. 88. 

Act sTof IMe” s"88. in 8. 26 are the same as in Punjab _ See 

Uttar Pradesh 

For S. 26, substitute the following: 

or attendant of rattl” owner, keeper 

permits to be damaged anv land nr ^ otherwise, damages or causes or 

such cattle to trespass thereon «ihall ^ crop or produce of land by allowing 
liable to a fine XL ^ ^ T before the Magistrate, be 

Note.-Section 8 of the ^ [26-3-1954], 

follows; — Cattle-Trespass (UJ*. Amendment Act 7 of 1954) is 


as 


tVoL 2.1 3 A. M. 18 


274 [S 27 N 1] 


[The] Cattle Trespass Act, 1871 

“3. The State Government may, by notification in the Official Gazette, 
with respect to any local area specified in the notification, declare that Seo^ 
tion 26 of the principal Act, as amended by this Act and Sec. 28 of the prin- 
cipal Act, shall stand further amended and modified as specified in the 

Schedule and with effect from the date of the said declaration the principal 
Act shall stand amended accordingly. 

SCHEDULE 

1. For Sec. 26 of the principal Act, as amended by this Act, the followinir 
shall be substituted: — 

“26. Penalty for damage caused to land by cattle.— Any owner, keeper 
or attendant of cattle, who through neglect or otherwise, damages or causes 
or permits to be damaged any land or any crop or produce of l^d by allow- 
ing such cattle to trespass thereon, shall, on conviction before a Magistrate, 
be liable — 

(a) for the first office to a fine not less than Rs. 10, but not exceeding 

Rs. 250 or to imprisonment for a term not exceeding three months or 
to both, 

(b) for the second or subsequent offence to an imprisonment for a term not 

exceeding three months and fine not exceeding Rs. 500.” 

2. For Section 28 of the principal Act, the following shall be substituted: — 

“28. Applications of fines recovered under Section 25, 26 or 27. — ^All 
fines recovered under Section 25, clause (a) of Section 26, or Section 27 may 
be appropriated in whole or in part as compensation for loss or damage proved 
to the satisfaction of the convicting Magistrate.” — UJP. Act Z of 1954, S. 3. 
West Bengal 

For Section 20, substitute — 

“26. Penalty for damage caused to land or crop or public road by 
cattle. — Any owner or keeper of cattle who through neglect or otherwise, 
damages or causes or permits to be damaged any land or any public road by 
allowing such cattle to trespass thereon, shall, on conviction before a Magis- 
trate, be punished with a fine not exceeding two hundred rupees.”— West 
Bengal Act 4 of 1956, S. 4 [16-1-1956]. 

9VAXK AMENDMENT 

Section 26A. 

Madhya Pradesh 

After Section 26, insert tka following section, namely: — 

“26A. Cognizance of offence, — No Court shall take cognizance of any 
offence punishable under Section 26 except on a report in writing of the facts 
constituting such offence made by the person aggrieved by such offence or 
by a person who is a public servant as defined in Section 21 of the Indian 
Penal Code, I860.”— C.P. and Berar Act 27 of 1949, S. 9 [6-5-1949] and Mi*. 
Act 23 of 1958, S. 3 and Sch, Pt. A 

27. Penalty on pound-keeper failing to perform duties. — Any pound-keeper 
releasing or purchasing or delivering cattle contrary to the provisions of Section 19, 
or omitting to provide any impounded cattle with sufficient food and water, or 
failing to perform any of the other duties imposed upon him by this Act, shall, 
over and above any other penalty to which he may be liable, be punished, on con- 
viction before a Magistrate, with fine not exceeding fifty rupees. 

Section 27 — Note 1 

(1) A person, who !s not himself a (2) Where the pound-keeper falsifles ac- 
pound-kceper but has been merely engaged counts, the offence committed does not fall 
by a Police Patel, who was ex-officio the under Section 27, but falls under Sec- 
Dound-keeper, U not a pound-keeper wilh- tions 409 and 511 of the Penal Code. (’96) 
in the meaning of Section 27, and cannot, Rat Un Cr C 632: Cr Rg 2 of 1893. 
fhprefore be convicted under that section. (3) As to application of fine recovered 
(’72) 9 Bom HCR (AC) 164 (166). under section, see Section 28. 
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from 


STATE AlW 


in 


SDUESTS 


Haryana 

Same as in Punjab — Punjab Act 25 of 1964 and C. A. 31 of 1966, S. 88 . 
Punjab 

In S. 27, omit the words *T)efore a Magistrate” — ^Punjab Act 25 of 1964, S. 2 
and Sch. Pt n [2-10-1964], 

Union Territory (Chandigarh) 

Amendment in S. 27 is the same as in Punjab — ^Punjab Act 31 of 1966, S. 88 . 
Union Territory (H. P.) 

Added Territories; Amendment in S. 27 is die same as in*Punjab — Act 31 
of 1966. S. 88 . 


28. AppKcation of fines recovered under Section 25, 26 or 27. — All fines m- 

covered under Section 25, Section 26 or Section 27 may be appropriated in whole 

or in part as compensation for loss or damage proved to the satisfaction of the con- 
victing Magistrate. 

STATE AMENDMENT 

Uttar Pradesh 

For Section 28 as may be substituted in its application to Uttar Pradesh, see 
under ^ttar Pradesh” in State Amendments under Section 26. 

STATE AMENDMENT 

Section 28 A 4 
Gujarat 

Se<ri(m 28Afeftesame in Gujarat as in Maharashtra— Bombay Act 34 of 1950 
Gujarat A.L. (Eighth Amendment) Order, 1961. y 01 raou, 

Maharashtra 

After Section 28, insert the following section: 

Secti^M 26 to be cogmzable.-The offence wder 

becoon 26 shall be cognizable. — ^Bombav Act 34 of iQSn s o / a \ 


CHAPTER Vn 

SUITS FOR COMPENSATION 

^29. Saving of right to sue for compensation.— Noth 

any P^on whose crops or other produce of land 
trespass of cattle from sumcr for ^ 


tt\ xm. ®*®**®a 28 — Note 1 
(1) Where the accused have been sentenc- 
ed to a fine of Rs. 10 and they have been 
ordered to pay Rs. 10 as compensation 
I? complainant the manner in which the 
Magistrate has worded the order is irregu- 
ar and properly speaking he should have 
taposed a fine of Rs. 20 and under Sec- 
tion 28 awarded Rs. 10 as compensation to 

A the fine, if recover- 

ed. (1951) 4 Sau LR 245 (DB). 

Section 29 — Note 1 
(1) m a suit for damages for illegal sei- 
2 ure of cattla the onus lies on defen- 
“u?* prove that the seizure was justifi- 
S* K *'*Im*® barred by reason 

DU®’entedS™m) 


promises with some of them without re- 
leasing the entire cause of action, he is 
debarred from getting a decree against 
the others. (*42) AIR 1942 Oudh 73 (74): 
17 Luck 284. 

(3) In a suit for damages under this 
s^hon it was aUeged that the defendants 
dishonestly let loose their catUe. It was 
not alleged that the defendants did so with 
® view to have the defendant’s crops graz- 
ed. It was not found that the defendants 
had acted jointly or in concert. The ex- 
tent of damage caused by the cattle of 
ea^ defendant was not known. It was 
held that a joint decree for all the dam- 
ages against all the defendants could not 
be passed. Further, in the absence of evi- 
dence to show what damages were caused 
by me cattle of each defendant, only 
normal damages could be awarded 
against each defendant (*42) AIR ia 42 
Oudh 73 (74. 76); 17 Luck 2 ^ ^ 
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STATE AMENDMENTS 

Gujarat 

Section 29 is the same as in Maharashtra. — Bom. Act 13 of 1959 and 
A. L. (8th Am.) Order, 1961. 

Maharashtra 



For the existing Section 29, substitute the following section, namely,—. 

29. Saving of right to sue for compensation. — Nothing herein contained prohi- 
bits any person whose property, crops or other produce of land have been damaged 
or to whom any hurt or injury or obstruction has been caused by trespass of cattle 
from suing for compensation in any competent Court". — Bom. Act 13 of 1959, 
S. 10 [19-3-1959] and Maha. A. L. O., 1961. 

Madhya Pradesh 

In S^tion 29 for the words “whose crops or other produce of land have been 
damaged substitute the words "whose property, crops or other produce of land 
have been damaged or to whom any hurt or injury or obstruction h as been caus- 
ed”.— C. P. and Berar Act 12 of 1935, S. 4 [30-3-1935] and M. P. Act 23 of 
1958, S. 3 and Sch. Pt. A. 


30. Set-off. — Any compensation paid to such person under this Act by order 
of the convicting Magistrate shall be set-off and deducted from any sum claimed by 
or awarded to him as compensation in such suit. / 


CHAPTER Vm* 


SUPPLEMENTAL 


31. Power for State Government to transfer certain functions to local autf>- 
ority. — ^The “[State Government] may, from time to time by notification in the 
Official Gazette, — 


(a) transfer to any local authority within any part of the territories under 
its administration in which this Act is in operation, all or any of the 
functions of the “[State Government] or the Magistrate of the District 
under this Act, within the local area subject to the jurisdiction of the 
local authority. 

* O O O Oj 

[a] Chapter VIII was added by the Cattle-trespass Act (1871) Amendment Act, 
1891 (1 of 1891), S. 9. 

[b] Originally there were the following words: — "Or (b) direct that the whole 
or any part of the surplus accruing in any district imder Sec. 18 of this Act 
shall be placed to the credit of such local fund or funds as may be formed 
for any local area or local areas comprised in that district, [and may from 
time to time, by notification in the OfiBcial Gazette, cancel or vary any 
notification under this section]. The bracketed words were repealed by the 
Repealing and Amending Act, 1914 (10 of 1914) and the rest by A 0», 
1937. 

STATE AMENDMENTS 

Madhya Pradesh 


In Section 31, add the following Proviso to Clause (a)— 

"Provided that if in any area any of the functions of the State Government or 
the Magistrate of the District under this Act were, immediately before the com- 
mencement of the Madhya Pradesh Extension of Laws Act, 1958, being performed 
by a local authority, then on such commencement all such functions shall be deem- 
ed to have been transferred to such local authority under tliis section.” — M. P» 
Act 23 of 1958, S. 3 (1) and Sch. (Part A). 


Tamil Nadu , 

In Section 31, for the words "Magistrate of the District” substitute the words 

"District Collector”. — ^Madras Act 20 of 1951, S. 2 [11-12-1957]. 
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STATE AMENDMENTS 

Section 32 
Andhra Pradesh 

In its application to the State of Andhra Pradesh, after Section 31, add the 
following section — 


“32. Power to moke rules. — (1) The State Government may, by notification 
published in the Andhra Pradesh Gazette, make rules to cany out the purposes of 
this Act 

(2) All rules made under this section shall, as soon as may be, after they are 
made, be placed on the table of the Legislative Assembly and shall be subject to 
such modifications, whether by way of repeal or amendment, as the Legisaltive 
Assembly may make within fourteen days thereafter during the session in which 
they are so placed”.— A, P, Act 16 of 1959, S, 6 [15-10-1962]. 


Gujarat 

Section 32 is the same in Gujarat as in Maharashtra. — Bom. Act 13 of 1959 
read with Guj. A. L. (8th Am.) Order, 1961. 

Maharashtra 

After Section 31, insert the following new section— 

“32. Pewter to make rules. — (1) The State Government may, by notification in 
the Oflfidal Gazette, make rules for carrying into effect the purposes of this Act. 

(2) In particular but without prejudice to the generality of the foregoing 
provision, such rules may provide for the following matters, namely,— 

(i) the form of, and the procedure relating to the declaration, and the scales 

of deposits to be made, under Section 12A; 

(ii) the procedure regulating the making of security deposits, custody and 
refund thereof; 

(iii) the manner in which any cattle may be disposed of; 

(iv) any other matter which is to be or may be prescribed. 

(3) The power to make rules under this section shall be subject to the condi- 
bon of previous pubhcation in the Official Gazette. 

(4) All rules made under this section shall be laid before each House of the 

Le^lature as soon as may be after they are made, and shaU be subject to such 

modifications as Ae State Legislature may make during the session in which they 

immj^tely following".— Bom, Act 13 of 1959, S. 11 
[19-3-1959] and Maha. A. L. O., 1961. 

Madhya Pradesh 

After Section 31, insert the following section 

“32. Power to make ruIcB.— The State Government may make rules— 

procedure relating to the making of, 
the declaration and the scales of deposit to be made under Section 12A- 

(c) the manner in which any cattle may be disposed oF. 

s“3 Pt i Act 23 of 

Tama Nadu 

S territories added to the State by Act 56 of 1959 

““ Andhra Pradesh _ See Mad. (A.V) A. L O.. 1961 
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West Bengal 

section— ^ inserted by Beng. Act 5 of 1934. substitute the Mowing 

Power for Magistrate of the District to appoint Chairmen of Munici- 

pahhes or Pread^ts of Umon Boards to discharge the functions of an officer under 

hechon 14.— (1) The Magistrate of the District may appoint for the purposes of this 

Vq-^o ^ of a Mumcipality constituted under the Bengal Municipal Act, 

iy^i 2 , or a President of a Umon Board constituted under the Bengal Village Self- 

o\^mment Act, 1919, to discharge the functions of an officer appointed under 

becbon H m respect of cattle impounded within the area included within that 

mumcipahty or within the area subject to the jurisdiction of that Union Board as 
me case may be: 

Provided a Chairman or President so appointed may, by general or 
^ecid order, del^ate to the Vice Chairman of such municipality or the Vico- 
Preside^ of such Union Board, as the case may be, all, or any of the functions 
ot ^ officer appointed under Sec. 14 which such Chairman Or President is entitled 
to discharge and may at any time withdraw the same. 

(2) A Chatoan or President so appointed, or a Vice-Chairman or Vice-Presi- 
deot to whom the Chairman or the President, as the case may be, may have dele- 
gated ^ or any of the functions referred to in sub-section (1), shall not, directly 

^ ^ Act”.— Beng, Act 4 of 194L 

a. o Li^o-1947J, 

^ STATB AMENDMENT 

Socbon 38 

West Bengal 

“33. Delegation of certain powers of the Magistrate of the District.— The 
Magistrate of the District may, by an order in writing, delegate the powers sped- 
aed below to any Magistrate subordinate to him — 

(1) the determination of the manner of disposal of unclaimed impounded 
oattte imder the proviso to S. 14; and 

(2) the settlement of claims in respect of surplus unclaimed proceeds of the 

“ deposit under Sec. IT*.— Beng. Act 4 of 194 %, S. 3 [12-6- 


S*.] 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

• — ^Adapted by A. O. 1937j A, C. A. O. 1948; A. L. O., 1950; 

A. L. O. (No. 3) 1956. 

— Amended by Acts 40 of 1949; 51 of 1950; 22 of 1959. 
—Extended by Act 30 of 1950; Regn. 11 of 1963; 8 of 1965. 

— Repealed in part by Act 36 of 1957.. 

[THE] CENSUS ACT, 1948 
(ACT xxxvn OF 1948)« 

[3rd September, 1948.] 

Am Act to provide for certain matters in connection with the 

taking of census. 

Whereas it is expedient to provide for the taking of ceoeui ® ®] India 
or any part thereof whenever necessary or desirable and to provide for certain 
matters in connection with the taking of such census; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India 1948 Pt V 
p. 475. 

This has been applied — 

(i) all the partially excluded areas in Assam specified in the schedule to 

the Government of India (Excluded and Partially Excluded Areas) 
Order, 1930 — see Assam Gazette, 1948, Pt H, p. 1269; 

(ii) all the partially excluded areas in the Central Provinces and Berar sub- 

ject to certain modification — see C. P. and Berar Gaz., 1948, Pt L 

p. 622; 

(iii) the new Provinces and merged States by the Merged States (Laws) Act 
1949 (59 of 1949), S. 3 (1-1-1950) and to the Union Territories of 
Manipur, and Tripura, by the Union Territories (Laws) Act 1950 (30 
of 1950), S. 3 (16-4-1950). Vindhya Pradesh now forms part of the 
State of Madhya Pradesh— see Act 37 of 1956, S. 9 (1) (e). 

Tne Act has been extended to Goa, Daman and Diu by Reg. 11 of 1963 

(w.e.f. 1-2-1965); Laccadive, Minicoy and Amindivi Islands by Res 8 
of 1965. ® 

The ^ as in force in Gujarat has been extended to the Union Territory of 

Uate and Nagar Hayeli, with modifications, by S. O 464 Gaz 

M., 9-2-62, Pt. U, S. 3 (ii) Ext., p. 391. 

^ ^ ^en^ to the Union Territory of Pondicherry (Consist- 
ing former French Establishments in India) by the French Establish- 

L7-1959 ^ amended by S. O. 1375 D/-20-6-1959 [w. e. f. 

Provinces and Acceding States of" were omitted by A.L.O., 

1948? erteat— (1) This Act nuiy be called THE CENSUS ACT, 

*[(2) It extends to the whole of India • •j j 

fel sub-section (2) by A. L. O.. 1950. 

(AmSL) 

a ^ Kashmir, be constru- 

M Tnc^^ ^ corre^ndmg enactment in force in that State ] 

(Amendment) Act, 1959 (22 of 1959), S. 3 [19-5- 

Modification t 

Unirm Padra and Nagar Haveli)— Omit S. 2 — Sea S O 4 fia r. 

06 Ind., 9-2-62. Pt IL fi. « aS; ^ Gaz. 


280 [Ss 3-7] 


[The] Census Act, 1948 


Note 1 : References, wherever they occur, to State Govenunent shaU be constm- 
ed as reference to the Admi^trator; to the Official Gazette, as to Gazette 
or India and to State, to include a Union Territory 

Note 2 : ^ its apphcadon to the Union Tenitory of Pondicherry, the expression 

occurring shall be substituted by the expression 

.S“ £“rD/7oI'S. ^ O;. «« «• ™~l- 

f census.— The Central Government may, by 

no^cation m the Officid Gazette, declare its intention of taking a census in the 
whole or any part of the temtories to which this Act extends, whenever it may 
^isider It necessary or desirable so to do, and thereupon the census shall be 


4. Appomtment of census staff.— (1) The Central Government may appoint 

® Commissioner to supervise the taking of the census throughout the area 

m which the census is intended to be taken, and Superintendents of Census Opera- 

the taking of the census within the several a[States]. 

(2) The a[state] Government may appoint persons as census-officers to take, 
or md m, or supervise the taking of, the census within any specified local area and 

appointed, shall be bound to serve accordingly. 

(3) A declaration in writing, signed by any authority authorised by the a[State] 
Government m this behalf, that any person has been duly appointed a census- 
oifacer for any local area shall be conclusive proof of such appointment. 

(4) The ‘[State] Government may delegate to such authority as it thinkn fit 
the power of appointing census-officers conferred by sub-section (2). 

[a] Substituted for Trovincial* by A. L. O., 1950, 

5. Status of census authorities as public servants.— The Census Commissions, 
^ Superintendents of Census Operations and all census-officers shall be deemed 
to be public servants within the meaning of the Indian Penal Code. 

6. Discharge of duties of census-officers in certain cases. — (1) Where the 
^strict Ma^trate, or such authority as the a[state] Government may appoint in 
this behalf, by a written order so directs— 

(a) evety officer in command of any body of men belonging to the naval, 

military or air forces, or of any vessel of war, of India, 

(b) every person (except a pilot or harbour-master) having charge or con- 

trol of a vessel, 

(c) every person in charge of a lunatic asylum, hospital, workhouse, prison, 

reformatory or lock-up or of any public, charitable, religious or educa- 
tional institution, 

(d) every keeper, secretary or manager of any sarai, hotel, boarding-house, 

lodging-house, emigration depot or club, 

(e) every manager or officer of a railway or any commercial or industrial 

establishment, and 

(f) every occupant of immovable property wherein at the time of the taking 

of the census persons are living, 

shall perform such of the duties of a census-officer in relation to the persons who 
at the time of the taking of the census are under his command or charge, or are 
inmates of his house, or are present on or In such immovable property or are em- 
ployed under him as may be specified in the order. 

(2) All the provisions of this Act relating to census-officers shall apply, so far 
as may be, to all persons while performing such duties under this section, and any 
person refu.sing or neglecting to perform any duty which under t^ section he is 
directed to perform shall be deemed to have committed an oSence imder Sec. 182 
of the Indian Penal Code. 

[a] Substituted for TrovinciaV by A L. O., 1950. 

7. Power to call upon certain persons to give assistance. — The District Magis- 
trate, or such authority as the “[State] Government may appoint in this behalf for 
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any local area, may, by written wder which shall have effect throughout the extent 
of his district or of such local area, as the case may be call upon — 

(a) all owners and occupiers of land, tenure-holders, and farmers and 
assignees of land revenue, or their agents, 

(b) aU members of the district, municipal, panchayat and other local auth- 
orities and officers and servants of such authorities, and 

(c) all officers and members of staff of any factory, firm or establishment, 
to give such assistance as shall be specified in the order towards the taking of a 
census of the persons who are, at the time of the taking of the census, on the 
lands of such owners, occupiers, tenure-holders, farmers and assignees, or on the 
premises of factories, firms and other establishments, or within the areas for which 
such local authorities are established, as the case may be, and the persons to whom 
an order under this section is directed shall be bound to obey it and shall, while 
acting in pursuance of such order, be deemed to be public servants within the 
meaning of the Indian Penal Code. 

[a] Substituted for Trovincial' by A. L. O., 1950. 

answ^. — (1) A census-officer may 
aU such questions of all persons within the limits of the local area for which 
be IS ap^mted as, by instructions issued in this behalf by the aFStatel Govem- 
ment ^d published in the Official Gazette, he may be directed to ask. 

(2) Ev^ person of whom any question is asked under sub-section (1) shall 

su^ question to the best of his knowledge or behef : 

^ *0 state the name of her 

by Ltom 

[a] Substituted for TProvincial' by A. L. O., 1950. 

9. Occupier to permit access and affixinz of nmnbers « 

mg any house, enclosure, vessel or other place shall allow ce^s-officers 

the 4Lte°“Gt™nTrari.suet as 

local area for wS^h he ^ ^ may, withm the 

dwelling-house or with the m^g^or offi^rTf m ^ schedule at any 

establishment, for the purpose of Its heincr^filU/i I commercial or mdustrial 
or of any sp^edTart Eof L W ^ ^och house 

as the a[s” Government may S^^t re3f 

part thereof, or the person " 

may be, at the time taking ofthe manager or officer, as the case 

M the case may be, shall fill it up or cause it tn^l or officer, 

knowledge or belief so far as rpirarHo fb^ ^ filled up to the best of his 

or the persons employed under him as the ras * house or part thereof 

shaU si^ his name Sid^ben c. ® aforesaid, and 

filled up and signed to the census-officer deliver the schedule so 

may direct. ^ person as the census-officer 

[a] Sub^tuted for Trovincial' by A. L. O 1950 

give ttJ & \ person lawfully required to 

sonable dffigence a to use rea- 

order issued to him in accordance ^th^^s^^?^ ^ j ^ obeying any 

any person who hinders or obstructs anr!^ ^ ^ ^ thereunder, or 

or in obeying any such w “ performing any such duty 

(b) any oensusKifficer wli intenlionaUy puts any offensive or improper que*^ 
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tion or knowingly makes any false return or, without the previous sanction of the 
Central Government or the ^[State] Government, discloses any information which 
he has received by means of, or for the purposes of, a census return, or 

(c) any sorter, compiler or other member of the census sta£E who removes, 
secretes, damages or destroys any census document or deals with any census docu- 
ment in a manner likely to falsify or impair the tabulations of census results, or 

(d) any person who intentionally gives a false answer to, or refuses to answer 
to the best of his knowledge or belief, any question asked of him by a census- 
officer which he is legally bound by Section 8 to answer, or 

(e) any person occupying any house, enclosure, vessel or other place who 
refuses to allow a census-officer such reasonable access thereto as he is required 
by Section 9 to allow, or 

(f) any person who removes, obliterates, alters, or damages any letters, marks 
or numbers which have been painted or affixed for the purposes of the census, or 

(g) any person who, having been required under Section 10 to fill up a sche- 
dule, knowingly and without sufficient cause fails to comply with the provisions of 
that section, or makes any false return thereunder, or 

(h) any person who trespasses into a census office, 

diall be punishable with fine which may extend to one thousand rupees and in 
case of a conviction under part (b) or (c) s hall alfo be punishable with imprison- 
ment which may extend to six months. 

(2) Whoever abets any offence under sub-section (1) shall be punishable with 
fine which may extend to one thousand rupees. 

[a] Substituted for Trovincial' by A. L. O., 1950. 

12. Sanction required for prosecutions. — ^No prosecution under thfg Act shall 
be instituted except with the previous sanction of the ‘[State] Government or of 
an authority authorised in this behalf by the ‘[State] Government. 

[a] Substituted by A. L. O., 1950, 

13. Operation of other laws not barred. — NoOiing in this Act shall be deem- 
ed to prevent any person from being prosecuted under any other law for any act 
or omission which constitutes an offence under this Act : 

Provided that no such prosecution shall be instituted except with the previous 
sanction referred to in Section 12. 

14. Jurisdiction. — No Court inferior to that of a Presidency Magistrate or a 

Magistrate of the second class ‘[“ * •] shall try, whether under this Act or 

under any other law, any act or omission which constitutes an offence imder this 
Act 


rhe words “or in a Part B State, a Magistrate corresponding 
trate of the second class” were omitted by 8 A. L. O., 1956. 


Union Territory (Dadra and Nagar HaveH); In its application to Dadra and 
Nagar Haveli, for S. 14, substitute the following: 

**14. No Magistrate other thw a Magistrate specially empowered in behalf 
by the Administrator shall try, whether under this Act or under any other 
law, any act or omission which constitutes an offence under Act”.— 
S. O. 404, Gaz. of Ind., 1902, Pt H, S. 3 (u), Ext., p. 391. 

Union Territory (Pondicherryl 


S. 14 in the territory is the same as in Dadra Nagar Haveli except that for 
the word Administrator words *Chief Commissioner are there’ — see S. O. 


1375, Gaz. Ind., 1959, Pt. H, S. 3 (ii). p. 1387. 

19* Records of census not open to infection nor admissible in evidence.— 
No person shall have a right to inspect any book, register or record made by a 



Section 16 — Note 1 
(1) The reports of Census in India 
prior to the coming into force of the 
Constitution were made by Superinten- 
dents of Census Operations for eack 


Presidency or Province as the case may 
be. These reports are printed and pub« 
Ushed by the Government and are avail- 
able for sale to the Public. The reports 
of Ceuus compiled by the superlnten* 
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census-officer in the discharge of his duty as such, or any schedule delivered \inder 
Section 10, and notwithstanding anything to the contrary in the Indian Evidence 
Act, 1872, no entry in any such book, register, record or schedule shall be admis- 
sible as evidence in any civil proceeding whatsoever or in any criminal proceeding 
other than a prosecution under this Act or any other law for any act or omission 
which constitutes an offence under this Act 

16. Temporary suspension of other laws as to mode of taking census in 
municipalities.— Notwithstanding anything in any enactment or rule with respect 
to the mode in which a census is to be taken in any municipality, the municipal 
authority, in consultation with the Superintendent of Census Operations or with 
such other authority as the ‘[State] Government may authorise in this behalf, 

at the time appointed for the taking of any census cause the census of the munici- 
pality to be t^en wholly or in part by any method authorised by or under ri>ig 
Act. 

[a] Substituted by A. L. O.. 1W50. 

17. Grant of statistical abstracts. — ^The Census Commissioner or any Superin- 
tendent of Census Operations or such person as the ®[State] Government may 
authorise in this behalf may, if he so thinks fit, at the request and cost (to be 
determined by him) of any local auAority or person, cause abstracts to be pre- 
pared and supplied containing any such statistical information as can be derived 

the census returns for ‘[India or any State], as the case may be, being 
information which is not contained in any pubhshed report and which in his opinion 
it is reasonable for that authority or person to require. 

[a] Substituted for the words “the Provinces of India or the Province'* hv 
A. L. O., 1950. 

18. Power to make rules,— (1) The C^tral Govenment may make rules for 
carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, toe Central Government may make rules providing for the appointment of 
census-officers and of persons to perform any of the duties of census-officers or to 
pve assistance towards the taking of a census, and for toe general instructions to 
ba issued to such officers and persons. 
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STATEMENT OF OBJECTS AND REASONS 


The object of this Bill is to replace the 
Central Board of Revenue Act, 1924, by 
this law which provides for the constitu- 
tion of two Boards named, respectively, as 
the Central Board of Direct Taxes and the 
Central Board of Excise and Customs. Ow- 
ing lo the very considerable expansion of 
the Union revenue administration since 
1924, substantial strengthening of the Board 
of Revenue at the Centre as well as its 


functional bifurcation has become a matter 
of urgent necessity. Such separation has 
also been recommended by the Direct Taxes 
Administration Enquiry Committee and 
more recently, by the Central Excise Re- 
organisation Committee. This Bill seeks to 
give effect to those recommendations which 
have since been accepted by Government. 
— See Gazette of India, 1963, Pt. Il-Sec. 2, 
Extra, p. 775. 


THE CENTRAL BOARDS OF REVENUE ACT 1963 

(ACT 54 OF 1963)-^ 

[30th December, 1963.] 

An Act to provide for the constitution of separate Boards of Revenue for 
Direct Taxes and for Excise and Customs and to amend certain enactments for the 
purpose of conferring powers and imposing duties on the said Boards. 

Be it enacted by Parliament in the Fourteenth Year of the Republic of India 
as follows : — 


[a] For Statement of Objects and Reasons, see Gaz. of Ind., 30-12-1963 Pt. II, 
S. 2, Ext., page 775. 


1. Short title and commencement— (1) This Act may be called THE CEN- 
TRAL BOARDS OF REVENUE ACT, 1963. 

(2) It shall come into force on such datea as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The date appointed is 1-1-1964, see Gaz. of India, 30-12-1963, Pt II S 3 

(ii), Ext., p. 897. ’ ’ 


2. Definitions. — In this Act, unless the context otherwise requires, 

(a) “Board” means the Central Board of Direct Taxes or the Central Board 

of Excise and Customs constituted under Sec. 3; 

(b) “Central Board of Revenue” means the Central Board of Revenue 
constituted under the Central Board of Revenue Act, 1924; 

(c) “direct tax” means — 


(1) any duty leviable or tax chargeable under—. 

(i) the Estate Duty Act, 1953; 

(ii) the Wealth-tax Act, 1957; 

(iii) the Expenditure-tax Act, 1957; 

(iv) the Gift-tax Act, 1958; 

(v) the Income-tax Act, 1961; 

(vi) the Super Profits Tax Act, 1963; and 

(2) any other duty or tax which, having regard to its nature or inci- 

dence, may be declared by the Central Government, by notifica- 

tiona in the OfiBcial Gazette, to be a direct tax. 

[a] Tax chargeable under the Income-tax Act, 1922 (11 of 1922); Excess Profits 
Tax Act, 1940 (15 of 1940), the Business Profits Tax Act, 1947 (21 of 1947) 
declared to be a direct tax within the meaning of the section — See Gaz. 
of Ind., 1-1-1964, Pt. II, S. 3 (ii), p. 2. 

3. Constitution of separate Central Boards for Direct Taxes and for Excise 
and Customs. — (1) The Central Government shall, in place of the Central Board 
of Revenue, constitute two separate Boards of Revenue to be called the Central 
Board of Direct Taxes and the Central Board of Excise and Customs, and each 
.such Board .shall, subject to the control of the Central Government, exercise such 
powers and perform such duties, as may be entrusted to that Board by the Central 
Government or by or under any law. 

(2) Each Board shall consist of such number of persons not exceeding five as 
the Central Government may think fit to appoint 
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4. Procedure of the Board. — (1) The Central Government may make rules^ 
for the purpose of regulating the transaction of business by each Board and every 
order made or act done in accordance with such rules shall be deemed to be the 
order or act, as the case may be, of the Board. 

(2) Every rule made under this section shall be laid as soon as may be after 
it is made before each House of Parliament while it is in session for a total period 
of thiry days which may be comprised in one session or in two successive sessions, 
and if, before the expiry of the session in which it is so laid or the session imme- 
diately following, both Houses agree in making any modification in the rule or 
both Houses agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be, so how- 
ever, that any modification of annulment shall be without prejudice to the validity 
of anything previously done under that rule. 

[a] For the Central Board of Direct Taxes (Regulation of Transaction of Busi- 
ness) Rules, 1964 and Central Board of Excise and Customs (Regulation of 
Transaction of Business) Rules, 1964, see Gaz. of Ind., 1-1-1964, Pt. II, 

S. 3 (ii), Elxt., pages 3, 4. 


5. Amendment of certain enactments. — (1) In the Estate Duty Act, 1953, the 
Wealth-tax Act, 1957, the Expenditure-tax Act, 1957, the Gift-tax Act, 1958, the 
Income-tax Act, 1961 and the Super Profits Tax Act, 1963, for the words and 
figures “Central Board of Revenue constituted under the Central Board of Revenue 
Act, 1924’' or “Central Board of Revenue”, wherever they occur, the words and 
figures “Central Board of Direct Taxes constituted under the Central Boards of 
Revenue Act, 1963” shall be substituted. 


(2) In the Central Excises and Salt Act, 1944, and the Customs Act, 1962, for 
the words and figures “Central Board of Revenue constituted under the Central 
Board of Revenue Act, 1924 ’ or “Central Board of Revenue” wherever they occur, 
the words and figures “Central Board of Excise and Customs constituted under 
die Central Boards of Revenue Act, 1963” shall be substituted. 

(3) The functions entrusted to the Central Board of Revenue by or under any 
other enactment shall, — 


I 


(a) if ^ch functions relate to matters connected with direct taxes, be dis- 
charged by the Central Board of Direct Taxes; and 

^ su^ functions relate to any other matter, unless they are entrusted 
by me Central Government to the Central Board of Direct Taxes, be 
discharged by the Central Board of Excise and Customs. 


6. Transfer of certain proceedings. — (1) Every proceeding pending at the 
commencement of this Act, before the Central Board of Revenue shaU— 

(a) if it is a proceeding relating to direct taxes, stand transferred to the 

Central Board of Direct Taxes; and 

(b) in any other case, stand transferred to the Central Board of Excise and 

Customs. 

“S’' any proceeding stands transferred to 

k r Central Board of Excise and Customs, 

fin al ® to the Central Government whose decision thereon shall be 


... _ Section 4 — Note 1 
(1) There is nothing in the Income* 
tax Act, 1961, nor in the Central Board of 
Revenue Act, 1963, which required the 
Central Board of Direct Taxes to act as 
a single body and to perform all the 
functions of that Board sitting together 
without assigning some or all of its 
vanow duties to the individual members 
consUtutmg it The words “for the pur- 


pose of regulating the transaction of 
business in S. 4 of the Central Board 
of Revenue Act, 1963, are extremely 
wide and include in their ambit tlie 
power to make rules empowering the 
Chairman of the Central Board of Direct 
Taxes to pass an order di.stribuling the 
business of the Board among himself 
Md the member or the members of the 
Board. (1908) 2 ITJ 69 (73) (AU) (DB). 
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(3) In any legal proceeding pending at the commencement of this Act to 
which the Central Board of Revenue is a party, — - 

(a) if it is a proceeding relating to direct taxes, the Central Board of Direct 

Taxes shall be deemed to be substituted for the Central Board of 
Revenue in such proceeding; and 

(b) if it is a proceeding relating to any other matter, the Central Board 
of Excise and Customs shall be deemed to be substituted for the 
Central Board of Revenue in such proceeding. 

7. Power to remove difficulties. — (1) If any difficulty arises in giving effect 
to the provisions of this Act, the Central Government may, by order published in 
the Official Gazette, make such provisions not inconsistent with the purposes of 
this Act, as appear to it to be necessary or expedient for removing the difficulty. 

(2) An order under sub-section (1) may be made so as to have retrospective 
effect from a date not earlier t h a n the date of the commencement of this Act, 

8. Repeal and saving, — (1) The Central Board of Revenue Act, 1924, is 
hereby repealed. 

(2) Nothing contained in sub-section (1) shall affect any appointment, assess- 
ment, order (including quasi-judicial order) or rule made, or exemption, approval 
or recogmtion granted, or any notice, notification, direction or instruction issued, 
or any duty levied, or penalty or fine imposed, or confiscation adjudged, or any 
form prescribed, or any other thing done or action taken by the Central Board of 
Revenue imder any law and any such appointment, assessment, order, rule, exemp- 
tion, approval, recogmtion, notice, notification, direction, instruction, duty, penalty, 
fine, confiscation, form, thing or action sluffi be deemed to have been made, 
granted, issued, levied, imposed, adjudged, prescribed, done or taken by the Cen- 
tral Board of Direct Taxes, or as the case may be, by the Central Board of Excise 
and Customs and shall continue to be in force unless and until it is revised, with- 
drawn or superseded by the concerned Board. 


[THE] CENTRAL EXCISES AND SALT ACT, 1944 

(ACT 1 OF 1944) 

[The text of the Act printed here is as on 15-4-1969]. 

CONTENTS 


CHAPTER 1 

SECTIONS 

1. Sbort title, extent and commeneenient. 

2. Definitions. 


11. Recovery of sums due to GovemmenL 

12. Application of the provisions of Act VHl 

o| 1878 to Genteal excise duties* 


CHAPTER n 

LEVY AND COLLECTION OF DUTY 

8. Dudes specified In the First Schedule 
to be levied. 

ft'A Emcrf^ency power of Central Gov- 
ernment to Increase dnties of ex- 
cise. 

4. Dclermlnatlon of value for the pur- 

poses of duty. 

5. [Repealed.] 

6. Certain operations to be snbjecl to 

licence. 

7. Form and conditions of licence, 

8. Restriction on possession of excisable 

goods. 

D, Offences and penalties. 

10. power of Courts to order forfeifnro* 


CHAPTER m 

POWERS AND DUTIES OF OFFICERS 
AND LANDHOLDERS 

13. Power to arrest. 

14. Power to summon persons to give evi- 

dence and produce documents In In- 
quiries under this Act. 

15. Officers required to assist Central Ex- 

cise Officers. 

10. Owners or occupiers of land to report 
manufacture of contraband excis- 
able goods. 

17. Pnnishment for connivance at off- 

ences. 

18. Searches end arrests bow to be made. 

10. Disposal of persons arrested. 

20* PrOcedore to be followed by offleer-tn* 
charge of poUce^tallon* 


[Hie] Coitral Excises and Salt Act, 1944 


287 


21. Inqniry how to be made by Central 

£x<^ Officers a^tainst arrested per- 
sons forwarded to them under See* 
Uon 19. 

22. Vexatloiis search, seizure, ete., by Cen> 

tral Excise Officer. 

23. Failure of Centra] Excise Officer on- 

duty. 


CHAPTER IV 
TRANSPORT BY SEA 

24. Penalties for carrylnit excisable goods 

in certain vessels. 

25. Exceptions. 

26. Power of stoppage, search and arrest, 

27. Penalties for resisting officer. 

28. Confiscation of vessel and cargo. 

29. Jurisdiction. 

30. Power to exempt from, operatiim ef 

this chapter. 


CHAPTER V 

SPECIAL PROVISIONS RELATING TO 

SALT 

31. Special and permanent rights of mano*> 

facturlng salt to be recognised. 

32. Rights of ordinary proprietors of exist- 

ing salt-works 
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FIRST SCHEDULE 

1. Sugar, produced In a Factory ordinarily 

using power in the course of Produc- 
tion of Sugar. 

1-A. Confectionary and Chocolates in or 
In relation to the manufacture iff 
which any process Is ordinarily carri- 
ed on with the old of power. 

2. Coffee. 

3. Tea. 

4. Tobacco. 

6. Salt. 

6. Motor spirit. 

7. Kerosene. 

8. Refined Diesel Oils and Vaporizing Off. 

9. Diesel oil not otherwise speeUied. 


10. Furnace ofl. 


11. Asphalt, bitumen and Tar. 

U-A. All Products derived from refining of 
crude petroleum or shale (whether 
gaseous, liquid, semi-solid or solid 
in form) not otherwise specified, In- 
cluding refinery gases, lubricating oil 
and greases waxes and cokes. 

12. Vegetable non-essential Oils. 

13. Vegetable Product 

14. Pigments, colours, Paints, Enamels, 

Varnishes, Blaclu and cellulose Lac- 
quers. 

14-A. Soda Ash. 


14-B. Caustic Soda. 
14-BB. Sodium silicate. 


14-C. Glycerine. 

14-D. SyntheUc Organic dyestuffs (Includ- 
ing pigment dyestuffs) and synthe- 
tic organic derivatives used in any 
dyeing process. 

14-DD. Synthetle organic products of a 
kind used as oiganlc lumlnlphores; 
products of the kind known as 
optlcle bleaching agents, substantive 
to the ffbre. 


N-a. 


K4-F. 

IM. 

14-a 


Patent or proprietary Medicines not 
containing alcohol, opium, Indian 
hemp Or other nsircotlc drugs or 
other narcotics or other than those 
medicines which are exclusively 
Ayurvedic, Unanl sidha or Homeo- 
pathic. 

Cosmetics and toilet preparations not 

Mntalnlng alcohol or opium Indian 

hemp, or other narcotle drugs or 
narcotics. 


i^ime, uydroehiorie and Sulphuric 
acids (inclndlng fuming adds and 
anhydrides thereof) all sorts. 

Compressed, liquified Or solidified 
gases. 


16. Soap. 

IS-A. Artificial or synthetle resins and 

plasUe materials and artides there- 
of. 


16-AA Organle surface-active agents 
(other than soap); Surface-active 
pPcpsTAlloDs Hod washing pr^pofa- 

tlons whether or not containing 
soap. 


16-B. Cdlophane, te., any film or sheet of 
regenerated cellulose. 


18. Tyres. 


18-A. Rubber products. 

16-B. Plywood, Block Board ete. 


17, Paper. 

18. Rayon and synthetle Fibres and yam. 

18-A. Cotton twist, yam and thread, an 
sorts, ^ 


18-B. Woollen yam, all sorts. 

19. Cotton Fabrics. 

20. Silk fabrics. 

21. Woollen Fabrics. 

22. Rayon or artlfleial SUk Fabrics. 
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22-A. Jate maniifacttires all sorts. 

22'B. Textile fabrics etc. 

22- C. Embroidery etc. 

23. Cement) all varieties. 

23- A Glass and glassware. 

23-B. Ghinaware and porcelalnwarC) all 
sorts. 

23-C. Asbestos cement products, all sorts. 

24. Sliver. 

25. Iron In any crude form. 

26. Steel Ingots. 

26-A. Copper and copper alloys, 

26*AA. Iron or steel products. 

26- B. Zinc. . I < 

27. Aluminium. 

27- A. Lead. 

28. Tin plate and tinned sheets. 

29. Internal Combustion Engines, all sorts. 

29-A Refrigerating and air-conditioning 
appliances and machinery, all sorts 
and parts thereof. 

30. Electric Motors, all sorts and ports 

thereof. 

31. Electric Batteries and parts thereof. 

32. Electric lighting Bulbs and fluorescent 

lighting tubes. 


33. Electric Fans. 

83-A. Wireless receiving sets, all sorts In- 
cluding transistor sets and radio- 
grams with or without loudspeaker. 

33-AA. Parts of wireless receiving sets (In- 
cluding parts of transistor sets and 
Radiograms). 

33-B. Electric wires and cables, all sorts 
not otherwise specified. 

34. Motor Vehicles. 

36. Cycles, Parts of cycles other than 
motor cycles. 

36. Footwear and parts thereof. 

37. Cinematograph films, exposed. 

37-A. Gramophones, Including record 
players. 

38. Matches. 

39. Mechanical Lighters, 

40. Steel furniture etc. 

41. Crown corks with or without washers 

or other fittings of cOrk rubber, 
polytbelenc or any other material. 

SECOND SCHEDULE 


THIRD SCHEDULE [Repealed^! 


STATEMENT OF OBJECTS AND REASONS 


“The administration of internal com- 
modity taxation in British India has grown 
up piecemeal over many years, and has 
been considerably expanded during the last 
decade. Hitherto, the introduction of 
a new central duty of excise has required 
the enactment of self-contained law and 
the preparation of a separate set of statu- 
tory rules. There are no less than 10 
separate excise Acts (the excise on kero- 
sene being covered by a part of the Indian 
Finance Act, 1922) and 11 sets of statu- 
tory rules : and there are also 5 Acts re- 
lating to salt, the duty on which is by a 
wide margin the oldest of our taxes on 
indigenous commodities. The taxes being 
closely akin to one another, the methods 
of collection follow the same general pat- 
tern and many of the provisions of the 
various Acts are identic^ or closely simi- 
lar; and this Is the case also with many 
of the statutory rules. The agglomeration 
of statutes and regulations dealing with 
similar matters is neither convenient for 
the public nor conducive to well oiganised 
administration. Moreover, under this dis- 
junctive arrangement, we ba^e not, and 
cannot readily construct, a comprehensive 
code of standing instructions for the gov- 
ernance of the excise staff and each set 
of statutory rules is burdened with depart- 
mental instructions in which the pubijc 
has no concern or Interest and which, 
even token together, do not form an ade- 
quate administrative code. 

(2) It Is accordingly proposed to conso- 
lidate In a single enactment ail the laws 
relating to central dutiee of excise and to 


the tax on salt and to embody therein a 
Schedule, similar to that in the Indian 
Tariff Act, 1934, setting forth the rates of 
duty leviable on each class of goods. At 
the same time the statutory rules will be 
similarly amalgamated and disembarrassed 
of their unnecessary detail. The Act and 
the consolidated statutory rules, together 
with as many manuals of departmental in- 
structions as may be necessary, will then 
form a complete Central Excise Code, 
which will simplify the administration of 
this branch of the revenue system and aid 
such further development as may be neces- 
sary; and any proposal for a new excise 
whl<^ may be hereafter be laid before the 
Legislature may then take the simpler and 
more convenient form of a clause in the 
annual Finance Bill. 

3. The intention of the Bill is to repro- 
duce provisions already existing in the 
Acta which it is proposed to repeal, but in 
the process certaia small amen^ents have 
been made, either in modernising the 
language or for dovetailing the provisions 
and otherwise adapting them to present 
circumstances. These amendments are the 
minimum consistent with such blending 
and adaptation. 

4. The combination of a number of 
separate measures, each of which has been 
moulded to fit its particular subject, neces- 
sarily includes their special features as well 
as those which arc common to others In the 
group and it follows that certain provi- 
sions which have hitherto applied only to 
certain goods will, after consolidation, be- 
come applicable over the whole field, 
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either as a matter of course or b? noU- 
ficatioD as circumstances may require. In 
particular the Bill provides that certain 
features of the salt law relatiog to trans* 
port by small coastal craft will become ad- 
aptable, as necessary, in the administra* 
tioQ of other excise duties. 

5. No interference of any kind Is made 
la any of the existing duties. These have 


been merely collected from the rarious 
Acts and reproduced in the Schedule? and 
the item relating to salt has b^eo so 
worded as to preserve to the Central Legis* 
lature the right which it has so Ions eier* 
cised of voting annually on the rate of 
duly to be fixed.” 


>— Oazelte of India, 1943, Part V* p. 243, 


EXTRACT FROM THE SELECT COMMITTEE REPORT 


’ ■ ■ ■ » • « 

*The changes made in the Bill are near* 
ly all of a formal nature dictated by the 
advisability of emphasising, more pointed- 
ly than the Dill as drafted did the differ- 
ences between salt and the other articles 
subjected to duties of central excise, and 
the difference between the salt duty and 
the other central excise duties, differcncs 
referred to in the judgment of the Federal 
Court in the case, Lahore Municipality y. 
Daulat Ram, 1942 F. C. R. 31. It is in- 
advisable to exhibit, as the Bill did, the 
duty on salt as indistinguishable from those 
other duties of excise. The competence 
ot the Central Legislature to legislate on 
salt is derived from entry 47 of List I of 
the Seventh Schedule to the Government 
of India Act and extends to salt in all its 
aspects. Legislative competence in respect 
of other articles is derived from item 45 of 
that ILst and extends only to the imposition 
of duties of excise upon them and, in so 
far as provisions which might fall within 
the scope of Entries 27 and 29 of List II 
of the Seventh Schedule are concerned, to 
the making only of such provisions as are 
essential for the purpose of efTeclively im- 
plementing the power of imposing such 
duties. 

The changes made by iis in the long 
title, preamble, short title, and clause (2) 
(d) and (e) recognise the peculiar status 
under the Constittuion Act of salt as com- 
pared with the other excisable articles with 
which the Bill deals, while leaving the pro- 
visions applicable generally to all excis* 
able articles applicable also to salt The 


alteration of Clause (3) (1) again recog* 
nizes a distinction between other central 
excise duties and the duty on salt and 
Is responsible for the small consecruen- 
tlal amendment made in Clause (6). 

The limitations on the power of the Cen- 
tral Legislature to legislate on matters 
coming ordinarily within the scope of 
Items 27 and 29 of the Provincial Legis- 
lative List have suggested the alterations 
made by us in Clauses (6) and (8) and in 
the Items (v), (x) and (xiv) of Clause 37 
(I)*, The extent to which incursion Into 
the Provincial legislative field is neces- 
sitated for the purpose of effective legisla- 
tion on the subject dealt with by the Bill 
Is particularised. Under Clause (6) the 
power to control manufacture by licence 
Is essential for the purpose of effectively 
levying and collecting the excise duty in 
all cases, but so far as purchase, sale and 
storage are concerned the power is es- 
sential and has so far been taken only in 
respect of tobacco, though subsequent ad- 
ditions to the articles subjected to duties 
of central excise may necessitate further 
entries in Part A of the new Schedule IL 
Clause (8) dealing with the possession of 
excisable goods has been recast on similar 
lines for similar reasons. The alterations 
In Cla^e 3 (1) again specifically state the 
imitations which are, under the Constitu- 
tion Act, attached to Central legislation on 
4he matters dealt with.” 

•••*«• 

of India, 1944, Part V, 13. 
■Clause™*(2T*°^ to a discrepamy Jojp 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


•Adapted by 
3 A. L. O., 
-A'flt^ded by 

-Amended by 
25 of 1950; 
1953; 17 of 
58 of 1956; 
1958; 27. of 
38 of 1960; 
1963; 54 of 
13 of 1066; 


ineP* *A. Ii, O, J950; A. L^ O,- 

195d« 

Finance Ac^ of 1944 nnri 1Q4« 


I954| 


Acts 6 of 1945; 
23 of 1951; 45 of 
1954; 34 of 1954; 
76 of 1956; 81 of 
1958; 45 of 1958; 
14 of 1961; 11 of 
1963; 5 of 1964; 
12 of 1967{ 20 of 


7 of 1946; 20 of 1948; 14 oF 

1952; 14 At 
15 of 1955; 18 of 
1956; 26 of 1957; 49 of 1957- 
12 of 1959; 37 of 1959; {f of 
1962; 20 of 1962; 13 of 1963- 
17 of 1964; 10 of 1965; 15 ef 
1987; 19 of 1968, 


1949; 
15 of 
1956: 
11 of 
I960: 
30 oi 
1965; 


•—Extended by Acts 59 of 1949; 30 of 1950. 

^Repealed In part by AcU 2.«£ 1948; 48 of 1952: 58 of 1960 
IVol 2.U A, M. 19 
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COGNATE ACTS AND PROVISIONS 

1. Dboties (Additiocal Excise Duty) Act, 39 of 1953. 

2. Mineral Oils (Additional DuUes of Excise and Customs) Act, 221 of 1958, 

S. Sugar (Temporary Additional Excise Duty) Act 67 of 1952. 

[THE] CENTRAL EXCISES AND SALT ACT, 1944 

[ACT 1 OF 1944)* ' 

[24th February, 1944.] 

An Act to consolidate and amend the law relatinc to central duties of excise 
and to salt 

WHEHEAS it is expedient to consolidate and amend the law relating to 
central duties o£ excise on goods manuiactuied fjr produced in •[certain parts oi 
India] and to salt; 

It is hereby enacted as follows ; 

[a] For Statement of Objects and Reasons, see Gaz. of Ind^ 1943, Pt V, 
page 243; and for Select Committee Report, see ibid. 1944, Pt. V. page 13. 

The Act has been extenoed to the new Provinces and Merged States by the 
Merged States (Laws) Act. 1949 (59 of 1949). S. 3 (1-1-1950) and to the 
States of Manipur. Tripura and Vindhya Pradesh bv the Uniou Territories 
(Eaws) Act, 1950 ^30 of 1950), S, 3 (16-4-1950). Vindhya Pradesh now 
forms part of the State of Madhya Pradesh — see Act 32 of 195U, S. 9 (1) (e). 

The Act has been extended to the Union Territones of Goa, Daman and Diu, 
by Regulation 12 of 1962; Dadra and Nagar Haveli. by Regn. b of 1963; 
Laccadive. Minicoy and Amindivi by Regn. 8 of 1965. 

The Act has been extended tw the French Establishments in India by the French 
EsUblishments A.L.O., 1954 (w.e.t. 1-11-1954); said French Establishments 
new constitute the Unien Territory oi Pondicherry. 

CHAPTER I 


1. Short title, extent and commencement — (1) This Act aav he called THE 
CENTRAL EXCISES AND SALT ACT. 1944. 

(2) It extends to the whole of India *[• * •]. 

(3) It shall come into force on such date^ as the Central Government may by 

notification in the Official Gazette, appoint in this behalt. * 

[a] The words “except the State of Jammu and Kashmir'* were omitted by the 

Taxation Laws (Extension to Jammu and Kashmir) Act 1954 (41 of 1954) 
S. 2 and Sch. [8-10-1954], 

[b] This Act came into force on 28th February, 1944— 5oe Gazette of India, 
1944. Extraordinary, page 293. 


Preumble — Note 1 

(1) The operaliun ol the excise law 

Is confined to enumerated commodities 
and salt only. AIR IBdIi SO |05 (B09)s 

(1962) 2 SCR 042. 

(2) Restrictions imposed ky Act are 
not unreasonable. AIR 1660 SC 424 (430)a 
(1066) 2 SCR 362. 

Section 1 — Note 1 

(1) The Central Excises and Salt Act 
1944, was extended to the Slate of Raf- 
a«1hao bv S. 11, Finance Act, 25 of 1950 
from 1 '44050 and the necessary rules 
under that Act also came into force 
from that date. (’63) AIR 1953 Raj 146 
(148) : ILR (1953) 3 Raj 128 (FB). 

(2) Once the notiflcalion for bringing 
Ihe Act Into force throughout the area ia 


which it was intended to be in force was 
issued and the Act was brought into force 
in that area the power of tlie Central 
Government to issue any notification 
In that behalf was exhausted. The Act 
did not postulate its extension to any 
other area either at once or from lime 
to time. AIR 1961 Madh Pra 353 (355): 
1961 Jab JLJ 1103 (DB). 

(3) Even otherwise the power to is- 
sue a notification to bring an Act Into 
force is a delegated power and the 
Legislature is competent to subsequently 
enact, when extending Ihe Act to a new 
area, that it shall come into force im- 
mediately and so to take away the 
delegated power by necessary implication. 
AIR 1061 Madh Pra 363 (355) i 1961 
Jab U 1103. 
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2. Definitions. — la this Act, unless there is anythioR repugnant in the sub- 
ject or context, — 

(a) “broker'* or “commission agent" means a person who in the ordinary 
course of business makes contracts for the sale or purchase of excisable 
goods for others; 

(b) “Central Excise Officer" means any officer of the Central Excise Depart- 

ment or any person (including an officer of the *>[SUte] Government) 
invested by the ‘[Central Board of Excise and Customs constituted 
under the Central Boards of Revenue Act, 1963] with any of the 
powers of a Central Excise Officer under this Act; 

[a] Substituted for “Central Board of Revenue" by Central Boards of Revenue 
Act, 1963 (54 of 1963), S. 5 (2) [1-1-1964]. 

[b] Substituted by A.L.O., 1950. 

(c) “curing" includes wilting, drying, fermenting and any process for reader 
jng an unmanufactured product fit for marketing or manufacture; 

(d) excisable goods" means goods specified in the First Schedule as being 
subject to a duty of excise and includes salt; 

(e) “factory" means any premises, including the precincts thereof, wherein 
or in any part of which excisable goods other than salt, are manufac- 
tured, or wherein or in any part of which any manufacturing process 

connected wiUi the production of these goods is being carried on or 
IS ordinarily carried on; 

‘[(ee)* • * •] 

(25 of 1950), was omitted 

1%)“ S 2lnd“ Scna^oS" 

(f) “manufacturo- includes any process incideatal or ancillary to the com- 

pletion of a manufactured product; and 

(i) In relation to tobacco includes the preparaUon of cigarettes, cigars 

fU) i» relalion to salt includes collecBon, removal, preparation, steep- 

he ‘•’“6 process^ 

U 0 separation or purification of salt obtained in the manufacturo 

ot saltpetre, the separation of salt from earth or other substance 

so as to produce alimentary salt, and the excavation or removal 

ot natural saline deposits or efflorescence; • •]; 


r.A rr. ®«***«“ 2(«) — Note 1 
ID The expressiQo ‘in (he ordinary 
course of business is susceptible of one 
meaning namely lliat (here should be a 
series of transactions as dislinffushed 
i^rom one transaction. The course of 
business abouid consist In making some 
purchases as an agent. A stray Iransao 
Uon may not be said to conslilule an 
ordinary course of business. It is not 
essentia] that the agent should have 
several customers to fall within the pu> 

Pr7»47“(6«r 

r.t ® “ Note 1 

(1) Whatever be the process of cur- 
ing and however inclusive be its definl- 

1m u completed 

only by a licenced curer and no other 
person can carry out any process of 

P*mJ 357 (360) : 61 Pum 

Section 2 (f) ~ Note 1 

word "manufacture” implies a 


.b. ... . every change in the raw 

matenal is not manufacture. There 
must be such a transformation that a 
new and different article must emerge 
having a distinctive name, character or 

SCJ 433 * 

(2) The definition d. (1) of S. 2 is 
specially inserted in the Act with a view 
to remove any ambiguity that may arise 
js to the precise sta^e when the manu- 
factare of certain class of aoods may be 

nit completed. AIR 1966 

Pat 248 (250) i 1966 BUR 790 (DB). 

(31 TTie sUge of completion of a manu- 
factured produce is not reached until 
ail the processes incidental or ancillary 

completed. AIR 1966 Pat 
248 (250) r 1966 BUR 790 (DB). 

(4) Person engasini; in production or 
manufacl^e through ^dependent con- 
tractor h also manufacturer under Sec- 

(i°^ 6 ”ou}lr'umm;:^ 
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In relation to patent or proprietary medicines, as defined in 
Item No. 14-E of the First Schedule and in relation to cosmetics 
and toilet preparations as defined in Item No. 14-F of that 
Schedule, includes the conversion of powder into tablets or cap- 
sules, the labelling or relabelling of containers intended for con- 
sumers and repacking from bulk packs to retail packs or the 
adoption of any other treatment to render the product marketable 
to the consumers.] 

^[(iv) In relation to goods comprised in Item No, 18-A of the First 
Schedule, includes sizing, beaming, warping, wrapping, winding 
or reeling, or any one or more of these processes, or the conver- 
sion of any form of the said goods into another form of such 
goods; 

and the word “manufacturer** shall be construed accordingly and shall 
include not only a person who employs hired labour in the produo- 
aon or manufacture of excisable goods, but also any person who en- 
gages in their production or manufacture on his own account.] 

la] The word “and" was omitted by the Finance (No. 2) Act, 1962 (20 of 1962), 

Sec. 16, 

[b] Certain words were omitted by the Finance Act, 1964 (5 of 1964), 

Sec. 60(l)(i). 

[c] Clause (iii) was inserted by Finance (No. 2) Act, 1962 (20 of 1962), S. 16. 

[dj Clause (iv) was inserted by Finance Act, 1964 (5 of 1964). S. 60 (1) (ii). 

(g) “prescribed" means prescribed by rules made under this Act; 

(h) “sale" and “purchase**, with their grammatical variations and cognate 
expressions, mean any transfer of the possession of goods by one per- 
son to another in the ordinary course of trade or business for cash or 
deferred payment or other valuable consideration; 

^ (i) “Saltpetre" includes rasi, sajji, and all other substances manufactured 

from saline earth, and kharinun and every form of sulphate or carbo- 
nate of soda; 

(J) “salt factory" includes— 

(i) a place used or intended to be used in the manufacture of salt and 
all embankments, reservoirs, condensing and evaporating pans, 
buildings and waste places situated within the limits of such 
place, as defined from time to time by the Collector of Central 
Excise; 

(u) all drying grounds and storage platforms and storehouses appex^ 
taining to any such place; 

(iii) land on which salt is spontaneously produced; 
and a “private salt factory** is one not solely own^ or not solely worked by the 
Central Government; 

•[(ji) • • • •] 

[a] Clause (jj) inserted by A.L.O., 1950, was omitted by the Finance Act, 1950 

(25 of 1950), S. 11 and Sch. IV (31-3-1950). 

(k) “wholesale dealer^ means a person who buys or sells excisable goods 
wholesale for the purpose of trade or manufacture, and includes a 
broker or commission agent who, in addition to making contracts for 
the sale or purchase of excisable goods for others, stocks such goods 
belonging to others as an agent for the purpose of sale. 



Seclloo 2iJ) — Note 1 


(1) ^Mineral" In S. 231, Maiwar Land 
Rev^ue Act. 1949 includes salt wherever 


produced. AIR 1957 Raj 21S (215) I ILR 
(1956) e Raj 395 (DB). 
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CHAPTER n 

LEVY AND COLLECTION OF DUTY 

3. Duties specified in the First Schedule to be levied. — (1) There shall bo 
levied and collected in such manner as may be prescribed dntles of excise on all 
excisable goods other than salt which are produced or manuiacnired in ‘‘[India 
and a duty on salt manufactured in, or imported by land mto, any part of ‘[India 
as, and at the rates set forth in the First Schedule. 

^I(IA) The provisions of sub-section (1) shall apply in respect of all excisable 
goods ether thae salt which are produced or manufactured in India by, or on be- 
half of, Government as they apply in respect of goods which are not produced or 
manufactured by Government.] 

(2) The Central Government may, by notification in the Official Gazette, fix, 
for the purpose of levying the said duties, tariff values of any articles enumerated, 
either specifically or under general headings, in the First Schedule as chargeable 
with duty ad valorem and may alter any tarill values for the ti.ne being in force. 

(3) Different tariff values may be fixed itr different classes or descriptions o! 
the same article. 

[a] Substituted for “the States” by the Finance Act, 1950 (25 of 1950), S. 11 
and Sch. IV 131-3-1950]. 

[b] Substituted by the Customs and Central Excises (Amendment) Act, 1963 
(30 of 1963), S. 3 11-10-1963]. 


Seetloo 9 — Note 1 

(1) Though levy of duty is valid it 
must be collected by authority of U\7 
and in manner prescribed by law. No 
rules are prescribed for collection of 
duty on excisable goods which have 
already been removed from warehouse 
and hence duty cannot be collected on 
such goods. AIR 1952 Nag 139 (144) : 
ILR (1952) Nag 156 (DB). 

(2) There is nothing unconstitutional if 
a taxing statute while providing for levy 
in the Act itself delegates to the rule- 
making authority the power of providing 
for the collection of tax. AIR 1966 Pal 
248 (252) : 1966 BUR 790 (DB). 

(3) The duty collected under S. 7(2) 
of the Finance Act (1951) is a duty of 
excise and not a direct tax. AIR 1052 
Nag 139 (Ul) : ILR (1952) Nag 156 

(DB) • 

(4) (Per Sinha C. J., Gaiendragadkar, 
Wanchoo, Shah and Ayyangar JJ.) The 
Immunity granted to the States in res- 
pect of Union taxation does not extend 
to duties of customs including export 
duties or duties of excise on the produc- 
tion or manufacture in India, of the pro- 
perty of a State used for purposes other 
than those specified in Clause (2) of Arti- 
cle 289 of the Constitution. AIR 1963 SC 
1760 (1777); (1964) 3 SCR 787. 

(6) The agricultural impiemeuts manu- 
factured by the State Government are 
not excisable goods. AIR 1968 Mys 297 
(242): (1968) 1 Mys LJ 178 (DB). 

(6) Excise duly on tobacco can legally 
be recovered by the Central Government 
from persons storing tobacco in iheir 
licensed warehouses. The realising of the 
duly at Ihe stage of storage instead of 
at the slage oi primary production is 
•nly lor the sake of cenvenience} and 


storage must be treated as ancillary to 
production or manufacture. 1962 (2) Cri 
U 407 (408) (All). 

(7) Notincatiocs under — Notifleation 
of Government of India, dated 13-3-1962 

— Notifleation of Government of India, 
dated 15-0-1962 — “Hank” — Meaning of 

— Coils of cotton yarn cleared out of 
appellant's factory held cot exempt from 
excise duty under notifications. AIR 1967 
Ker 62 (62): 1966 Ker U 23 (DB). 

(8) An Excise Duly is a duty on pro. 
duction and though according to ths 
economists, it is an indirect tax capable 
of being passed on to the consumer as 
part of the price yet the mere passing 
on of the duty is not its essential charac- 
teristic. Even if borne by the producer 
or manufacturer it does not cease to be 
a duty of excise. AIR 1963 SC 104 (106)i 
(1969) 3 SCR 642 • AIR I960 Raj 92 
(99): 1960 Raj LW 44 (DB). (It is re- 
coverable from the manufacturer even if 
the manufacturer is unable to recover it 
from the consumer.) 


iw; xue question whether in calculating 
me duty ad valorem, the Collector of 
Exciae Is justified id Including in the 

packing* charges for 
freight and commission for distributions 

of the authorities constituted under 
the Central Excises and Salt Act 

* appeals and revisions as 

might He but not a matter for considera- 
tion directly under Article 32 of the 
Constitution. AIR 1963 SC 104 /1061- 

(1963) 3 SCR 642. * '• 

(10) A suit for the refund op reim 
burseraent of the excise dulv is mahl' 
lainable even though the plaintiff has 
collected the same from consumers over 
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3A. Emergency power of Central Government to increase duties of excise — 
[Repealed by the Repealing and Amending Act, 1960 (58 of 1960) S* 9. 
and Sch. 1 l26-12-1960j.J ^ ^ 


«14. Determination of value for the purposes of duty.— Where, under this Act. 
any article is chargeable with duty at a rate dependent on the value of the articl^ 
such value shall be deemed to be— ^ 


(a) the wholesale cash price for which an article of the like kind and qua- 

hty IS so d or is capable of being sold at the time of the removal of 

the article chargeable with duty from the factory or any other pre- 

mises of manufacture or production for delivery at the place of mrnu- 
tacture or production, or it a wholesale market does not exist for such 
article at such place, at the nearest place where such market exists, or 

(b) where such price is not ascertainable, the price at which an arUcle of 

the like kind and quality is sold or is capable of being sold by the 

manufac^rer or producer, or his agent, at the time of the removal of 

he ar icle chargeable with duty from such factory or other premises 

lor delivery at the place of manufacture or production, or if such 

article is not sold or is not capable of being sold at such place, at any 
Other place nearest thereto. 


Section 3 — Note 1 (coold.) 
and above the ex-mill price of the cloth. 
AIR 1960 Raj 92 (99): 1960 Raj LW 44 
(DB). 

(U) In the case of manufactured goods 
the pavmcnl of duty and the clearance 
of goods may be synchronous or the 
payment may be postponed although 
Ihe good? may be removed. AIR 1967 SC 
1564 (1568). 

Section 4 — Note 1 

(t) Excise duty is a duty on llie manu- 
lacture of goods and, is chargeable on 
the value of goods manufactured. It is 
necessary to determine the value of the 
good) manufactured. Thi.s must llien be 
Ihe value of the goods at tlie place of 
manufacture. It is to be noted that the 
value is not to be determined on the 
basis of the sale of Ihe article in ques- 
tion but on the basis of Ihe wholesale 
cash price for which an article of the 
like kind is sold or is capable of being 
sold. 1967 All LJ 393. 

(2) The delerminatioD of excise duty 
in terms of Section 4, depends on the 
determination of the value for Ihe pur- 
pose of duty, for the calculation of 
which there are three factors, (1) the 
locution where Ihe calculation is to be 
made. (2) the time at winch Uie calcu- 
lation should be made and (3) the 
method of calculation. AIR 1961 Cal 477 
(480). 

(3) First, Ihe Court must determine 
the location where Ihe wholesale cash 
price is to be determined. What would 
bp the location of the nearest wholesale 
market and Ihe particular wholesale price 
for a .specified class of goods must be 
deierrninrd upon Ihe facts of each case. 
AIR 1968 Cal 134 (135) (DB). 

(4) So far as lime is concerned, the 
caicuiation must be made with reference 
to Ihe time when Ihe goods are removed 
from factory or place of manufacture or 


production for delivery. AIR 1968 Cal 
154 (156) (DB). 

(6) Cost price is not a decisive factor 
iii decidioff ihe value for llie purpose of 
Section 4. Cost price can only indicate 
at what price, as rock bottom price, it 
was possible for the plainli/T to sell 
under normal conditions as a prudent 
business concern and not as a philan- 
thropic or charilublc inslituiion. It does 
not necessarily indicate the aclual price 
as contemplated by Section 4 of the Act 

281 (286, 287)j 

(1967) 2 Andh WR 20 (DB), 

,.i expression “(he article of the 

like kind and quality occurring both in 
Section 4 (a) and (b) includes an arti- 
cle of the same kind and quality as the 
dutiable article as well as an article of 
similar kuid and quality. AIR 1967 Bom 
338 (339): 68 Bom LR 697. 

(7) The expression “place of manu- 

facture or production means the factory 
and Ihe connected premises and not the 
whole city in which Ihe factory is 
situated. AIR 1967 Bom 338 (339. 340 : 

68 Bom LR 697. 

(8) Wholesale price" means the price 
which a wliolesale dealer and not a 
retail dealer, charges for Iiis goods, when 
he sells them in wholesale units, in a 
wholesale market. These wholesale units 
may be difTcreni for different classes of 
goods at dllTerent places. Normally, the 
wholesale price to be taken into account, 
would be the wholesale price In the 
nearest wholesale market. AIR 1968 Cal 
164 (165) (DB) • AIR 1907 Andh Pra 
281 (28.6): (1907) 1 An WR 20 (DB) • 
AIR 1903 Mys 216 (218): 1962 Mys U 
(Sup) 608. 

(9) The assessment cannot be based 
on (he highest of the various prices 
declared by the seller In his price list 
unless (he highest price happens to be 
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E^lanatiOD. — ^In determining the price of anv article under this section, n© 
abatement or deduction shall be allowed except in respect of trade discount 
and the amount ot auly payable at Ine time of the removal of the article 
chargeable with duty trom the factory or other premises aforesaid.] 

[a] Substituted tor old S. 4 by the Finance Act, 1955 (15 of 1955), S. 24 
11-4-19551. 

5* Power of Central Government to impose customs duty on goods mention- 
ed in the First Schedule. — [Repealed by tlie Taxation Laws (Extension 
to Jammu and Kashmir) Act, 1954 (41 ot 1954), S. 2 (2) and Schedule 
(8-10-1954).] 

6. Certain operations to be subject to licence.— The Centra] Government 
may, by notification* in the Official Gazette, provide that, from such date as may 
be specified in the notification, oo person shall, except under toe authority and in 
accordance with the terms and conditions of a licence granted under this Act, 
engage in — 

(a) the production or manufacture or any process of the production or 
manufacture of ‘lany specified goods included in the First Scnedule] 
or of saltpetre or of any 9pecified component parts or ingredients of 
such goods or of specified containers of such goods, or 


Section 4 — Note 1 (conld.) 
the one at the market place nearest the 
place of manufacture. Whatever tlie 
prices at which Ihe seller sells his goods 
in other zones the department can 
assess the value only on the basis of 
cash price at the wholesale market 
nearest the place of Tnanufaclure. The 
department cannot insist that the seller 
should lumUh a uniform price list for 
til zones. 1907 All U 393 (395). 

(10) The word "wholesale market” means 

a place where the article in question is 
habitually sold to anybody who wishes 
to make a sale or purchase at wholesale 
prices. It Is not that a factory cannot be 
a wholesale market, if it can be shown 
that goods are habitually sold there at 
wholesale rates to every one who wishes 
to sell or purchase. But the mere fact 
that a factory manufacUues the articles 
at a particular place and sells them there 
to its stockists or dealers will not b\ it- 
self convert it into a wholesale market. 
AIR 1968 Cal 154 (155) (DD) * AIR 1907 
Bom 338 (339. 340): 68 Bom LR 697. 

(AIR 1963 Mys 210. Dissented.) •AIR 
1963 Mys 216 (218)! 1962 Mys U (Sup) 
668 . 

(11) If the precise goods in question 

are not sold In the nearest wholesale 
market, then it might be necessary' to 
consider the price of goods of like kind 
and quality. If no actual sale of those 
goods is discernible In any market with- 
in reasonable proximity. It might be 
sufficient to establish that such goods 
were capable of being sold at such prices 
In the nearest wholesale market. AIR 
1868 Cal 164 (165, 156) (DB) • AIR 

1963 Mys 216 (218); 1962 Mys U (Sup) 
569 . 

(12) Explanation doei not allow any 
other deduction except the trade dis- 
count from the wholesale price. Hence, 
apart from trade Amount no lurthH 


deductions in respect of freight handliug, 
packing and advertisement charges can 
be allowed. AIR 1907 Bom 338 (341): 68 
Bom LU 597« (AIR 1963 Mys 2lU, Disseuled 
from.) 

(13) Trade discount need not always 
be in the form cf money aud not in the 
shape of goods. All that is necessary is 
that a trade discount must operate as a 
deduction of the price chargeable to the 
purchaser. AIR 1967 Bom 338 (341): 68 
Bum LR 597. 

(14) A quantity discount in the form of 
free gift of an article for the same 
price, has precisely the same elTcct as 
a money discouut. for in both cases 
there is deduction io (lie price charged 
to the purchaser. AIR 1967 Bom 338 
(341): 68 Bom LR 597. 

SectioH 6 — Nole 1 

(1) Provisions af Sections 6, 8, 9 and 
16 are not ultra vires — Act Is wilhin 
legislative competence of Central Legis- 
lature under List I, Item 45 of Govern- 
ment of India Act 1935 — Incidental 
encroachment on Item 27 or 29 of List II 
does not affect Us validity. AIR I960 SC 
424 (429): (1960) 2 SCR 362. 

(2) In order to engage in wholesale 

purchase or sale, elc„ whether on one’s 
own account or as a ermmission agent 
or broker, a licence should be obtained. 
AIR 1959 Andh Pra 647 (648) (DB). 

(Trading without a licence is transgression 
of the provisions of S, 8 and consUlutes 
an offence.) 

(3) The word ‘’person’* in Section 6 
does not take in a partnership. Hence 
where the relationship between the par- 
ties is one of partnership simpliciter. 
Section 6 (b) cannot be invoked. (1960) 
3 Andh WR 151: I960 Andh LT 650. 

(4) There Is no prohibition against the 
formation of a partnership In regard to 
the bUBlness conducted under a licence 
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(b) the wholesale purchase or sale (whether on his own account oi as a 
broker or commission agent) or the storage of *[any specified goods 
included in the First Schedule]. 

[a] For such notification, see Gazette of lndia» 1944, Extraordinary, dated 
28-2-1944, p. 297. 

[bj Substituted tor the words “any specified excisable goods” by the Finance 
Act, 1953 (.18 of 1956), S. 83 11-4-19561. 

[c] Substituted for '*any excisable goods specified in thic behalf in Part A of 
the Second Schedule”, ibid. 


7. Form and conditions of licence.— Every licence under Section 6 shall he 
granted for sucb area, if any, for such period, subject to such restrictions and con- 
ditions and in such form and containing such particulars, as may be prescribed. 

8. BestrictioQ on possession of excisable goods. — ^From such date as may be 
specified in this behalf by the Central Government by notification in the Official 
Gazette, no person shall, except as provided by rules made under this Act, have 
in his possession ^[any goods specific in the Second Schedule] in excess of such 


Section 6 — Note 1 (eontd.) 
granted under the Act. The new partner 
is not required to take out a fresh 
licence. AIR 1960 Andh Pra 444 (446, 447) 
(DB) • AIR I960 Andh Pra 39 (41, 42)3 
(1959) 2 Andh WR 650 * AIR 1962 Mad 240 
(242, 243): (1962) 2 Mad U 109 (FB) • 
(1960) 2 Andh WR 161. 

[But see AIR 1067 Ra] 280 (281): 1967 
Rai LW 451.3 

(6) The right te exploit or manufac- 
ture salt irrespective oi the manner of 
its production whether in Khalsa or 
Jagir, in the territory of the former State 
of Marwar, vested in the Government of 
that State or its assignee, and after the 
integration of that Stale tn the present 
State of Rajasthan, the same right be* 
came vested in the new State. Hence, 
the lessor Jagirdar himself having no 
right of ownership with respect to any 
salt deposits In his Jagir, the lease ob- 
tained by the petitioner from the Jagir- 
dar is of no avail whatsoever so far as 
the manufacture of salt is concerned. 
AIR 1037 Raj 213 (217): ILR (1956) 6 

Raj 306 (DB). 


(6) Where salt, wherever produced 
and in whichever manner Is the pro- 
perty of a former State (in this case, 
State of Marwar) or of the successor 
State or for that matter of a third parWg 
mere freedom te manufacture salt witb- 
•ut obtaining a license from the Govern- 
ment of India, as envisaged In the Press 
Note, dated 23*4-1948 Issued under Sec- 
tion 6 of the Central Excises and Salt 
Act. will not and cannot serve as any 
justification for interference with such 
right of ownership. In such a case It 
cannot be said that the parW seeking 
to manufacture salt has lawful access to 
the relevant land for the purpose of 
manufacturing salt. AIR 2^9 

(215)1 ILR (1965) 6 Rai 305 (DB). 

Sccllon 7 — Note 1 
fl) Under the provisions oC Sections | 


to 9 and the Rules made under the Act 
a licence under the Act is necessary be- 
fore a person engages in the tobacco 
trade. Such licence is personal to the 
grantee and if he should admit others as 
partners into the licensed business, he 
must intimate to the authorities this fact 
and have the licence duly amended. The 
breach of this rule is visited with the 
penalties specified in Section 9. AIR 1957 
Mad 186 (187, 188. 189): ILR (1957) Mud 
1245 (DB) * AIR 1960 Andh Pra 39 (41, 
42): (1959) 2 Andh WP 550 * (1960) 2 
Andh WR 151. (Notwithstanding the 
omission to give information, he will 
still be responsible for the terms and 
conditions of licence.) * AIR 1960 Andh 
Pra 444 (446, 447) (DB). 

(2) Imposition of penalty, does not 
make partnership illegal or invalid. AIR 

1960 Andh Pra 39 (41, 42)a (1959) 2 

Andh WR 660 (DB). 

(3) The act of taking In a partner 

does not amount to a transfer of the 
licence. AIR 1960 Andh Pra 444 (447) 

(DB). 

(4) Licence to heir of deceased 
licensee in actual possession coupled 
with direction by Excise Authorities 
popping clearance of goods Direction 
illegal. AIR 1909 Assam 207 (208): ILR 
(1958) 10 Assam 65 (DB). 

Section 8 — Note X 

(1) Provisions of Sections 6, 8, 9 and 
19 are not ultra vires — Act is within 
legislative competence of Gentr^ Legis- 
lautre under List I. Item 45 of the Gov- 
ernment of India Act, 1935 •— Incidental 
encroachment on Item 27 or 29 vf 
List n does not affect its validity. AIR 
1980 SC 424 (429): (1900) 2 SCR 302. 

(2) Case under Bihar and Orissa Ex- 
cise Act (2 of 1916) — Excisable article 
in custody of wife on husband's behalf 
Is not in her possession within meaning 
of Section 47 (f) of Act (2 of 1916). AIR 

1961 Pat 327 (328): 1901 (2) Cri LJt 

266 (1): 1961 Pat LR 64. 
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quantity as may be prescribed for the purposes of this section as the maximum 
amoimt of such goods or of any variety of such goods which may be possessed 
at any one time by such a person. 

[a] Substituted for “any excisable goods specified in this behalf in Part B of the 
Second Schedule” by the Finance Act, 1956 (18 of 1956), S. 34 [1-4-1956]. 

9. Offences and penalties. — Whoever commits any of the following offences 
namely: — 

(a) contravenes any of the provisions of a notification issued under Sec. 6 

or of Sec. 8, or of a rule made under clause (iii) of sub-sec. (2) of 
Sec. 37; 

(b) evades the payment of any duty payable under this Act; 

(c) faffs to supply any information which he is required by rules made 

under this Act to supply, or (unless with a reasonable belief, the bur- 
den of proving which shall be upon him, that the information supplied 
by him is true) supplies false information; 

(d) attempts to commit, or abets the commission of, any of the offences 
mentioned in clauses (a) and (b) of this section; 

shall, for every such offence, be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to two thousand rupees, 
or with both. 


SeetlOD 9 ~ Note 1 

(1) License issued for tobacco business 
is personal. The licensee cannot admit 
other partners into the tobacco business 
without getting his licence amended. 
Failure to set the licence amended would 
be penalised. The question whether after 
the levy of the penalty the partnership 
becomes le^al depends upon the question 
whether the partnership is prohibited. If 
partnership is prohibited the contract of 
partnership would become illeffal. AIR 
1957 Mad 186 (187, 186); ILR (1957) 

Mad 1245 (DB) • AIR 1967 Raj 280 
(281): 1967 Raj LW 451. 

[But see AIR 1960 Andh Pra 444 (446, 
448) (DB). (Original licensee entering in 
partnership — Partnership does not 
amount to transfer of licence — Failure 
of original licencee to amend licence is 
no bar to file suit for accounts by new 
partner. AIR 1957 Mad 186, Dissented.)] 

(2) Provisions of Sections 6, 8, 9 and 
10 are not ultra vires Act is within 
legislative competence of Central Le^- 
lature under List 1, Item 46 of Govern- 
ment of India Act, 1635 — Incidental 
encroachment on Item 27 or 29 of 
List II, does not affect its validity. AIR 

1960 SC 424 (429): (1960) 2 SCR 362. 

(3) Section 9 is in its scope expressly 
restricted. AIR 1962 Madh Pra 112 1141: 

1961 Jab U 1185 (DB). 

(4) Tradinjr without a licence either 
on one's own account or as commission 
agent or to co-operate with or render 
aid to another so to trade in transgres- 
sion of the provisions of Section 6 con- 
stitutes an offence under S. 6. AIR 1959 
Andh Pra 647 (648, 649) (DB). 

(6) The owner of the goods warehoused 
cannot be convicted under Section 9 (a) 
for wrongful removal of Ibose goods by 
a person in his employ unless it is esta- 
blished that he was responsible for the 


removal or was at least aware of the re- 
moval. 1967 All WR (HC) 304 (307): 

1967 All Cri R 209. 

(6) Where it is proved that the owner 
Is not criminally liable for breach of 
Rule 151 by his servant, the owner can- 
not be held guilty under Section 9 (b) 
for evading payment of duty. 1967 All 
WR (HC) 304 (307): 1967 All Cri R 209. 

(7) Before the responsibility of the 
Manager of the firm can be put on the 
footing of the owner, and the Manager 
can be penalised under Section 9 (a), it 
IS necessary to establish that the auth- 
ority of the Manager as an agent had 
been approved by the Collector. 1966 All 
WR (HC) 497: 1966 All Cri R 309 (DB). 

(8) Where though the charges against 
the accused were vague, he was tried 
with clear understanding that he had 
contravened Cls. (a) and (b) of S 9 
and subsequently acquitted, the appellate 
Court cannot convict him for abetment 
With the aid of CL (d) of S 9 1968 All 
WR (HC) 497: 1966 All Cri R 309 (DB)! 

(9) A police officer for purposes of 
Clause (b) of Section 190, Cr. P. C. can 
only be a police-officer properly so call- 
ed as the scheme of the Cr. P. C. shows 

® Central 

Excise Officer wUl have to make a com, 
plaint under Cl. (a) of Section 190, Cr, 
r. U If he wants the Magistrate to take 
co^lzance of an offence, for examolc. 

I Act' air 1966 sd 

SCR 698^* " ^ ^ 

(10) The effect of Repealing and 
Amendmg Act (1948) was that the Noti- 

under Madras Act 4 of 
1889 ceased to exist and therefore a 
person could manufacture Salt in area 
less than ten acres without obtaining 
licenca. Hence be could not be con- 
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10. Power of Courts to order forfeiture. — ^Any Court tiying an offence under 

this Chapter may order the forfeiture to “[Govemment] of any goods in respect of 
which the Court is satisfied that an offence under this Chapter has been committed, 
and may also order the forfeiture of any receptacles, packages or coverings in 
which such goods are contained and the animals, vehicles, vessels, or other con- 
veyances used in carrying the goods and any implements or machinery used in the 
manufacture of the goods. 

[a] Substituted by A,L.O., 1950. 


11. Recovery of sums due to Govermnent. — ^In respect of duty and any other 
sums of any kind payable to the Central Government under any of the provisions 
of this Act or of tlie rules made thereunder, the officer empowered by the •[Central 
Board of Excise and Customs constituted under the Cenh-sd Boards of Revenue Act, 
1963] to levy such duty or require the payment of such sums may deduct the 
amount so payable from any money owing to the persons from whom such sums 
may be recoverable or due which may be in his bands or under his disposal or 
control, or may recover the amount by attachment and sale of excisable goods be- 
longing to such person, and if the amount payable is not so recovered, he may 
prepare a certificate signed by him specifying the amount due from the person 
liable to pay the same and send it to the Collector of tJie district in which such 
person resides or conducts his business and tlie said Collector, on receipt of such 
certificate, shall proceed to recover from the said person the amount specified 
therein as if it were an arrear of land revenue. 

[a] Subslituted for “Central Board of Revenue” by Central Boards of Revenue 
Act. 1963 (54 of 1963), S. 5(2) [1-1-1964]. 

12. Application of the provisions of Act Vm of 1878 to Central excise 
duties. — The Central Government may, by notification* in the Official Gazette, 
declare that any of the provisions of the Sea Customs Act, 1878, relating to the 


SecUou 9 — Noir 1 (ooold.) 

vicled under S. 9. (1904) 2 Andh W R 

416 : (1904) 2 Andh LT .308. 

(11) A wife may he in custody of an 
excisable article on behalf of her hus- 
band in hi.s absence, but Uiat does not 
mean that the wife can he held to be 
in possession — Much less in conscious 
possession of the article. Ilcnce the wife 
cannot be convicted under S. 47 (a) of 
the biliar and Orissa Excise Act (2 of 
191.5). AIR 1961 J*al 327 (328) : 1001 (2) 
Cri U 265 (1) ; 1961 Pal LR 54. 

Section 10 — Note 1 

(1) Provision.s of Ss. 6, 8, 9 and 10 
are not ultra vires — Act Is within legis. 
lalive competence of Central legislature 
under List I Hem 45 of Govt, of India 
Act 1935 — Incidental encroaclunent on 
Item 27 or 20 of List II does not affect 
iU validily. AIR 1960 SC 424 (429) I 
(1900) 2 SCR 362. 

(2) Tile provision In S. 10 Is not ex- 
haustive of the machinery act up under 
the Act and Rules for action against the 
offending conveyances by land by way 
of confiscation. Therefore, the vehicles 
In which the offending goods were con- 
veyed may also be liable to be confiscat- 
ed under S. 33 by virtue of R. 215 read 
with S. 168. Sea Customs Act. The au- 
thorities will not be unjustified in detain- 
ing the vehicles. AIR 1901 Ker 93 (95) i 
IWl (1) Cri LJ 379: 1960 Ker LJ 777 • 
1969 LT 627 i 1959 Ker M. 584. 


(3) Whereas under S. 10 certain sen- 
tences can be passed by the Magistrate, 
inclusive of orders concerning confisca- 
tion, there is yel another hierarchy of 
authorities that can pass orders of con- 
fiscation. Tile confiscation under the 
Sea Customs Act is proceedings in rem 
whereas Uie proceedings before the 
Magistrate is in personam. The proceed- 
ings in rem are nol punislinient so as to 
exclude further proceedings before the 
Magistrate against llie same persons on 
the ground of Ihe latter being in viola- 
tion of tile rule against double jeopardy. 
AIR 1901 Ker 93 (95) : (1901) 1 Cri LJ; 
379 i 1900 Ker LJ 777. 

Section 11 — Note 1 

(1) Section 11 empowers the Govern- 
ment to attach and sell one variety of 
goods for the excise duly payable on 
another variety of goods belonging to the 
same owner. (1050) 2 Mad LJ 105 (172)« 
Section 12 — Note 1 

(1) Notification, applying provisions of 
S. 129 of Customs Act, 1902, to appeals 
under S. 35 of Central Excises and Salt 
Act (1044), is not valid. AIR 1908 SC 13 
(16) : (1968) 1 SCR 82. 

[But see AIR 1908 Andh Pra 282 (283) 
t (1968) 2 Andh WR 164 (FB). (Deemed 
to have been overruled by AIR 1008 SC 
IS).] 

(2) The provisions of S. 129 of the 
Customs Act regarding deposit of the 
amount before preferring appeals or be- 
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levy of and exemption from customs duties, drawback of duty, warehousing 
offences and penalties, confiscation, and procedtire relating to offences and appeals 
shall, with such modifications and alterations as it may consider necessary or 
desirable to adopt them to the circumstances, be appUcable in regard to like mat- 
ters in respect of the duties imposed by Section 3. 

[a] For such notification, see Gazette of India, 1944, Extraordinary, dated 
28-2^1944, p. 297. 


CHAPTER m 


POWERS AND DUTIES OF OFFICERS AND LANDHOLDERS 


13. Power to arrest — (1) Any Central Excise Officer duly empowered by 
the Central Government in tlius behalf may arrest any person whom he has reason 
to believe to be liable to punishment under this Act 

(2) Any person accused or reasonably suspected of committing an offence 
under this Act or any rules made thereunder, who on demand of any officer duly 
empowered by the Central Government in this behalf refuses to give his name 
and residence, or who gives a name or residence which such officer has reason 
to believe to be false, may be arrested by such officer in order that his name and 
residence may bo ascertained. 


14. Power to summon persons to givo evidence and produce documents in 
inquiries under this Act. — (1) Any Central Excise Officer duly empowered by the 
Central Government in tliis behalf shall have power to summon any person whoso 
attendance ho considers necessary either to give evidence or to produce a docu- 
ment or any other thing in any inquiry which such officer is making for any of 
tho purposes of this Act. A summons to produce documents or other things may 
bo for tho production of certain specified documents or things or for the produc- 
tion of all documents or things of a certain description in tlm possession or under 
the control of the person summoned. 

(2) All persons so summoned shall be bound to attend, either in person or 
by an authorised agent, as such officer may direct; and all persons so summoned 
shall be bound to state the truth upon any subject respecting which they are exa^ 
mined er make statements and to produce such documents and other things as 
may be required: 


SecUon 12 » Note 1 (cootd.) 
tore hearina Uiem cannot be regarded as 
procedure relating to appeals" within 
S. 12 of the Central Excises and Salt 
Act. AIR 1968 SC 13 (15): (1968) 1 SCR 82. 

(3) The applicability of the provisions 
af Ss. 188. 172. 178, 179. 180, 189 and 
192 of Uie Sea Customs Act, 1878, relat- 
ing to matters specified therein to like 
matters in respect of the duties imposed 
by S. 3 of the Central Excises and Salt 
Act, 1944, is subject to the medifications 
and alterations as detailed in the Noti- 
fication No. 9/59 dated 24-1-1959 as super- 
seded or amended by subsequent Notifica. 
Uons. AIR 1965 AH 643 (546) : 1965 (2) 
Cri U 582 : 1964 AH WR (HC) 128. 

(4) The contention that the applica- 
tion of S. 189 and ether sections of the 
Sea Customs Act can be made only by 
a noUflcatioD under S. 12 and not by a 
rule under S. 87 Is not sustainable. The 
question is whether Rule 216 U validly 
raact^ and is within the scope of S. 8l 
If it u 80 tho foct thot there Is do doU« 
fication under Section 12 is not of any 
material conaequeiice. AIR 19M Andh Pn 


294 (298, 297) • ILR (1963) Andh Pra 
42 (DB). 

(6) The word *cenflscation' in Section 12 
indicates lliat rules concerning confisca- 
tion in Uie Sea Customs Act were to be 
brought into the Central Excises and 
Sait Act. AIR 1961 Ker 93 (95. 96) : 1961 
(1) Cri U 379; 1980 Ker LJ 777 (DB). 

(6) Section 12 of the Act cannot ,be 
held to transgress Uie limits of proper 
delegation, and therefore Rules framed 
thereunder cannot be said to be invalid. 
AIR 1961 Ker 93 (96) : 1961 (1) Cri LJ 
979 : 1960 Ker U 777 (DB). 

SecUon 14 — Note 1 

(1) When a penalty is imposed for com- 
mitting an offence. the enquiry to be 
tonducted before deciding whether such 
a penalty be imposed or not would be 
and shall be treated to be of the form 
of a judicial proceeding. For conducting 
auch a proceeding the Presiding Officer 
should not be one who is interested in 
the case or one whe is in substance res- 
ponsible for the prosecution of the of- 
fender. AIR 1968 All 402 (4H): 1960 Crl 
U 867. 
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Provided that the exemptions under Sections 132 and 133 of the Code ol 
Civil Procedure shall be apphcuble to requisitions for attendance under this 
section. 

(3) Every such inquiry as aforesaid shall be deemed to be a “judicial pro- 
ceeding” within the meaning of Section 193 and Section 228 of the Indian Penal 
Code. 


15. OfiBcers required to assist Central Excise officers. — ^All officers of Police 
and Customs and all officers of Government engaged in the collection of land 
revenue, and all village officers are hereby empowered and required to assist the 
Central Excise officers in the execution of this Act. 


16. Owners or occupiers of land to report manufacture of contraband ex- 
cisable goods. — Every owner or occupier of l^d, and the agent of any such owner 
or dccupier, in charge of the management of that land, if contraband excisable 
goods are manufactured thereon, shsdl, in the absence of reasonable excuse, be 
bound to give notice of such manufacture to a Magistrate, or to an officer of the 
Central E..cise, Customs, Police, or Land Revenue Department, immediately the 
fact comes to his knowledge. 


17. Punishment for connivance at ofiEences — Any owner or occupier of land 
or any agent of such owner or occupier in charge of the management of that land, 
who wilfully connives at any offence against the provisions of this Act or of any 
rules made thereunder shall, for every such offence, be punishable with imprison- 
ment for a term which may extend to six months, or with fine which may extend 
to five hundred rupees, or with both. 


18. Searches and arrests how to be made. — ^AU searches made under this Act 
or any rules made thereimder and all arrests made under this Act shall be carried 
out in accordance svith the provisions of the Code of Criminal Procedure, 1898, 
relating respectively to searches and arrests made under that Code. 


19. Disposal of persons arrested. — Every person arrested under this Act shall 
be forwarded without delay to the nearest Central Excise officer empowered to 
send persons so arrested to a Magistrate, or, if there is no such Central Excise 
officer within a reasonable distance, to the officer in charge of the nearest police 


station. 


Section 18 — Note 1 

(1) The excise officers jure empowered 
in their own riaht to make a search and 
that power would be analoaous to that 
of a police officer empowered to make 
a search himself. By virtue of S. 18, 
S. 165 of Criminal Procedure Code au- 
tborisioa a public officer to make a 
search after certain formalities becomes 
aimilcable and that brinas in the fur> 
ther requirement of statina the arounds 
of the belief and the specification of the 
article to be searched to be recorded in 
wrltina. AIR 1658 Raj 296 (297) i 1968 
Cri U 1350 (DB). 

(2) The recordina of reasons under Sec- 
tion 163, Cr. P. C. Is an important step 
In the matter of search and to ianore it 
is to Ignore the material pert of the pro- 
visions a<*vemina searches. If that can 
be ianored It cannot be said that the 
search is carried out In accordance 
with the ‘'provisions of the Code of Cii- 
mtnal Procedure" within S. 18. AIR 1888 
SC 210 (212, 213) i 1960 CrI U 280 i 
(1960) 1 SCR 001. 

(3) Mere fact that the money was 
filzed unnecessailiy, together with otheg 


articles, does not indicate that the 
motive of the Excise Officer was dls« 
honest. Honesty on the part of the citi- 
zens as well as the officers of Ihe State 
is to be zealously safeguarded, and any 
evidence of dishonesty has to be rutt^ 
lessly, scrutinised and Investigated. Am 
1066 All 42 (44) : 1966 Cri LJ £ : 1966 
All WR (HC) 140. 

(4) A charge of dishonesty or mala 
fides against officers performing rather 
arduous duties, cannot, in any case, be 
lightly accepted by courts without ade- 
quate reasons. AIR 1066 All 42 (44) l 
1666 All WR (HC) 149 : 1066 Cri LJ 4. 


(6) Mere circumstance that there was 
ui infirmity or illegality in the matter 
3 f iion-compllancc with the provisions of 
5. 165 of the Code of Criminal Procedure, 
(vould not by itself Invalidate the entire 
proceedings which resulted in the convic- 
tion of the parly an Ihe basis 'jf the 
materials discovered in Ihe course of tne 
leorch. AIR 1963 Ker ?41 (246): 1963 2) 
3rl U 270: 1902 Ker U 1212 • 1966 (2) 
:rl LJ 279i 1984 £er U 149. 
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20* Frocedure to be followed by officer-in-charge of poUce station. — The offi- 
ceHn-charge of a police station to whom any person is forwarded under S. 19 shall 
either admit him to bail to appear before the Magistrate having jurisdiction, or in 
default of bail forward him in custody to such Magistrate. 


21. Inquiry how to be made by Central Excise officers against arrested per- 
sons forwarded to them under Section 19. — (1) When any person is forwarded 
under Section 19 to a Central Excise officer empowered to send persons so arrested 
to a Magistrate, the Central Excise officer .shall proceed to enquire into the charge 
against him. 

(2) For this purpose the Central Excise officer may exercise the same powers 
and shall be subject to the same provisions as the Officer-in-charge of a police 
station may exercise and is subject to under the Code of Criminal Procedure, 
1898, when investigatiDg a cognizable case; 

Provided — 

(a) if the Central Excise officer is of opinion that there is sufficient evidence 
or reasonable ground of suspicion against the accused person, he shall 
cither admit him to bail to appear before a Magistrate having juris- 
dictiem in the case, or forward him in custody to such Magistrate; 

{b)if it appears to the Central Excise officer that there is not sufficient 
evidence or reasonable ground of suspicion against the accused per- 
son, he shall release the accused person on his executing a bond, with 
or without sureties as the Central Excise officer may direct, to appear, 
if and when so required, before the Magistrate having jurisdiction, and 
shall make a full report o£ all the particulars of the case to his official 
superior. 


22. Vexatious search, seizure, etc,, by Central Excise Officer. — Any Central 
Excise or other officer exercising powers under this Act or under the rules made 
thereunder who— 

(a) without reasonable ground of suspicion searches or causes to be searched 
« any bouse, boat or place; 

(b) vexatiously and imnecessarily detains, searches or arrests any person; 

(c) vexatiously and unnecessarily seizes the moveable property of any pei>- 

son, on pretence of seizing or searching for any article liable to con- 
fiscation under this Act; 

(d) commits, as such officer, any other act to the injury of any person, 

without having reason to b^eve that such ^act is required for the exe- 
cution of his duty, 

JaD, for every such offence, bq punishable with finftH>jfhich may extend to two 
thousand rupees. 

Any person wilfully and maliciously giving false information and so causing 
an arrest or a search to be made under this Act shall be punishable with fine w hich 

extend to two thousand rupees or with imprisonment for a term which may 
extend to two years or with both. ^ 


tt\ an. — Note 1 

U) Though under S. 21(2) the Excise 
urncer has powers of an Officer-in- 

®f a police station when investi- 
satlDR a cognizable case the power is 

enqxUry under S. 21(1) 
nd the power does not Include power 
10 submit a charge-sheet under S, 173 

rJ 1 SC 1746 (1749); i960 

S SCR 098. 

provisions of S. 21(2) of the 
Salt Act InvesU Ex. 
^ powers of Inspec- 

m of Police Inreedgadiig casei and 


ent.nisU them with the duties of such 
investigating officers acting under the 
Code of Criminal Procedure. AIR 1006 All 

Cri U 4 s 1966 All WR 

(UC) 149. 

(3) An officer of the Central Excise, 
though he may be a police officer so 
far as he conducts an investigation in 
^spect of offences under the Excise 
Act, IS not a police officer while dls- 
^arging Wa duties under the Customs 

(207) : 1965 (2) 
CAU m Bom LR 317. 
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23. Failure of Central Exdse officer in duty. — Any Central Excise officer who 
ceases or refuses to pertorm tr withdraws himself from the duties of Ills office, 
uciless he has obtained tlie express written permission of the Collector of Central Ex- 
cise, or lias given to his superior officer two months' notice in writing of iiis inten- 
tion or has other lawful excuse, shall on tx)nviction before a Magistrate bo punish- 
able with imprisonment for a term which may extend to three months, or with 
fine which may extend to three months' pay or with both, 

i -' " « ■ < 

CHAPTER IV 
TRANSPORT BY SEA 

24. Penalties for carrying excisable goods in certain vessels.— When any ex- 
cisable goods are carried by sea in any vessel ovher than a vessel of the burden of 
three hundred tons and upwards, the owner and master of such vessel shall each 
be punishable witli imprisonment for a term which uiay extend to six months, or 
with fine which may extend to one thousand rup<'es, or with both, 

25. Exceptions. — Nothing in Section 24 applies to — - 

(a) any excisable goods covered by a permit granted under rules made 

under Ibis Act; 

(b) any excisable goods covered by a pass granted by any officer whom tho 

•[Central Board of Excise and Customs coiistituted under the Central 
Boards of Revenuo Act, 1963 1 may appoint in this behalf; 

(c) such atnount of excisable gooos carried on board any vessel for con- 

sumption by lier crew »r by the passengers or animals (if any) on 
board as the '[Central Board of Excise and Customs constituted under 
the Central Boards of Revenue Act. 1963] may horn time to timo 
exempt from the operation of Section 24. 

[a] Substituted for “Central Board of Revenuo" by Central Boards of Revenue 
Act, 1963 (54 of 1963;, S. 5 (2) [1-1-1964]. 

26. Fewer of stoppage, search and arrest — ^When any officer empowered by 
tho »[Cential Board of Excise and Customs constituted under the Central Boards 
of Revenuo Act, 1963] to act under this section has reason to believe, from per- 
sonal knowledge or from information taken down in writing, that any excisable 
goods are being carried er have within tiie previous twenty-four hours been carried, 
in any vessel so as to render the owner or master of such vessel liable to the penal*- 
bes imposed by Section 24, be may require such vessel to be brought to and there- 
upon may-— 

(a) enter and search the vessel; 

(b) require the master of the vessel to produce any documents In his pos- 

session relating to the vessel or the cargo thereof; 

(cj seize the vessel if the officer has reason to believe it liable to confisca- 
tion under this Act, and cause it to be brought with its crew and cargo 
into any port in ^[IndlaJ; and 

(d) where any excisable goods are found on board the vessel, search and 

arrest without a warrant any person on board the vessel whom he has 
reason to believe ta be punishable under Section 24. 

[al Substituted for ^'Central Board of Revenue** by Central Boards of Revenue 
Act. 1963 (54 of 1963), S. 5 (2) 11-1-19641. 

[b] Substituted by Act 25 it 1050 foi the ^‘States'*. 

27. Penalties for resisting offlccr^Any master of a vessel refusing or neglect- 
ing to bring to the ves.sel or to produce his papers when required to do so by an 
offleor acting under Section 26, and any person obstructing any such officer in the 
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may lie arrested by such officer without a warrant, and 
shall be punishable with imprisonment for a term which may extend to six months 
or with ime which may extend to one thousand rupees, or with both. 

28. Confiscation of vessel and cargo.— {!) Every vessel (including all appurte- 
nances) in which any excisable goods are carried so as to render the owner or 
master of ^ch vessel liable to penalties imposed by Section 24, the cargo on board 
^ch vessel and the excisable goods in respect of wliich an offence under this Act 
has be^ commttcd shall be liable to confiscation on the orders »f the ofiScer em- 
powered in this behalf by the Central Government, 

(2) Whenever any Customs officer is satisfied that any article is liable to cou- 
Mscation under this section, he may seize such article, and shall at once report the 
sei^e to his supenor officer for the information of the officer empowred to 
o^er confis(^Uon under sub-section (1) and such officer may, if satisfied on such 

v such inquiry as he thinks fit, that the article so seized is 

Iwlnf confiscation, either declare it to be confiscated, or impose * fine in lieu 
thereof not exceeding the value of the article, 

V®* Jurisdiction —Any ofl^ence punishable imder Section 24 or Section 27 

been comrnitted xvithin the limits of the furisdiction of 
tlie Magistrate of any place where the offender is found, or, to which, if arrested 
under Section 2« or Section 21,. bo may be brought. ^ 

fro® ®peration of this Chapter.— The Central Govera- 
> ^'“.Official Gazette, exempt the carriage of excisable 

CW..r^ 2 T operation of this 

to Cha notification^ again subject such carriage to the operation of 


CHAPTER V 

SPECIAL PROVISIONS RELATING TO SALT 

81. Special and permanent rights of manufacturing salt to bo recognised.— 
rixe proprietor of a private salt factory who has by virtue of a sanad granted by 

Government, a special and permaneot right to 
in salt or to excavate or collect natural salt^ shall on application made 

niim^c ^ entitled to a licence for such 

of^i annual renewal thereof, unless on a breach of the previsions 

““ licence has been cancelled by an officer duly .empowered by the 
Central Government in this behalf, r / uw 

la] Substituted for “the British”^ by Ai.O^ 1950, 


^ Righb of ordinary mprietors of existing salt-worics^Every proprietor 

M a private salt work, other than a private salt factory, to which S. 81 applies, of 

whicl^ under the provisions of Section IJ of the Bombay Salt Act, 1890.* the 

proprietor was entitled on application to a licence to manufacture or to excavate 

w ^llfct natural salt at such factory, shall continue to, bo entitled, on application 

made m accordance with the rules made under this Act, to a licence for such pur- 

fh?®* ^ ftuuual renewal thereof, unless on a breach of the provisions of 

^ ^t, his licence has been cancelled by an officer 4uly empowered lay the Cen- 
tral Government in this behalls / r- c v^«- 


^® Collector of Central Excise may at any time witiidraw er 
^'tthnnld a licence from the proprietor of any such salt factory, if no salt has been 
manufac^ed, excavated or collected in such salt factory for to three years end- 
wg on to thirtieth day of June last preceding the date of his order, or with 

sanction rf the t>[CentraI Board of Excise and Customs constituted 
miaer to Central Boards of ROTcnue Act, 1963], if suck salt factory has. not pnn 
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duced, on an average, during the said three years, at least five thousand maunds 
of salt per annum. 

[a] Repealed by S. 39 and Sch. IH of the Central Excises and Salt Act, 1944 

(1 of 1944). 

[b] Substituted for “Central Board of Revenue'^ by Central Boards of Revenue 
Act, 1963 (54 of 1963), S. 5 (2) 11-1-1964], 



CHAPTER VI 

ADJUDICATION OF CONFISCATIONS AND PENALTIES 

33. Power sf adjudication. — Where by the rules made under this Act any 
thin g is liable to confiscation or any person is liable to a penalty, such confiscation 
or penalty may be adjuclgeoi — 

(a) without limit, by 3 Collector of Central Excise; 

(b) up to confiscation o! goods not exceeding five hundred rupees in value 
• and imposition ot penalty not exceeding two hundred and fifty rupees, 

by an Assistant Collector of Central Excise: 

Provided that the Central Board of Revenue may, in the case of any oflBcer 
performing the duties of an Assistant Collector of Central Excise, reduce the 
limits indicated in clause (b) of this section, and may confer on any officer the 
powers indicated in clause (a) or (b) of this section. 

34. Option to pay fine in lieu of confiscation. — Wherever confiscation is ad- 
judged under this Act or the rules made thereunder, the officer adjudging it shall 
give the owner of the goods an option to pay in lieu of confiscation such fine as 
the officer thinks fit, 


SecttOD 33 — Note 1 

(1) Central Excise Rules (1944), Rr. 211 
and 212 — Non-duty paid tobacco — 
Seizure and confiscation — Tobacco sold 
in spite of payment of duty and rcdemp^ 
tion fine — Suit for recovery of tobacco 
or its market price against Union of 
India maintainable and was not barred 
under S. 40. Selling of confiscated to- 
bacco was ultra vires and such action 
could not be said to be “anylhing done 
or ordered to be done under this Act” 
within the meaning of S, 40. AIR 1058 
Pat 439 (440) (DB). 

(2) Adiudication of cases of confisca- 
tion and penalties under S. .33 U judi- 
cial or at least quasl-judlclal function 
and therefore, sublect to principles of 
natural justice. AIR 1065 Guj 215 (232): 
(1905) 6 Gui LR 137 (DB) • AIR 1960 
All 402 (404) : 1960 Cri U 867. 

(3) Confiscation of goods belonging to 
plaintiff — Statements refcorded by En- 
quiry Officer in absmee of plaintiff — 
Plaintiff not allowed to cross-examine 
them Statements are inadmissible. 
AIR 1967 Andh Pra 338 (352) : (1967) 

2 Andh LT 141 (DB). ^ 

(4) In view of ffie fact that proceedings 
under 8. 83 Is subject to judicial pr^ 
cess and principle of natural justice Rule 
0(2) cannot be assailed on the ground 
that it is unreasonable as there Is no 
machlnerr or procedure provided for In 
iK n»le7 AIR 1905 Gu| 216 (282, 233) I 
(1M5) 8 Gui LR 187 (DB). 


(5) Suit challenging decision of Excise 
Authority — Point not raised before Ex- 
cise Authority cannot be allowed to be 
taken in suit. AIR 1967 Andh Pra 338 
(351): (1967) 2 Andh LT 141 (DB). 

(6) Tobacco seized lawfully by excise 
authorities — Release of tobacco subject 
to condition precedent of paying full 
excise duty and provisional penalty 
Excise aufiiorities held not unjustified in 
Imposing conditions. AIR 1962 Madh 
Pra 112 (114. 115): 1961 Jab U 1185 
(DB). 

(7) Where an order of the Assistant 

Collector, Central Excise, was set aside 
in appeal not on merits but on technical 
ground for not giving the owner a per- 
sonal hearing as requested by him, the 
Assistant Collector was quite free 1* 
initiate fresh proceedings against the 
said owner on the same grounds with s 
view to observe correct procedure. Ain 
1961 Andh Pra 824 (325): ILR (1961) 2 

Andh Fra 279 (DB). 

Section 84 — Note 1 

(1) Central Excise Rules (1944), Rr. 211 
and 212 — Non-duty paid tobacco 
Seizure and confiscation — Tobacco solo 
in spite of payment of duty and redemp- 
tion fine — Suit for recovery of tobacco 
or its market price against Union of 
India was maintainable and was not 
bari^ under Section 40. Selling of coi^ 
flscited tobaecn was ultra vires gad fUCD 
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85. Appeals. — (1) Any person deeming himself aggrieved by any decision or 
order passed by a Central Excise officer under this Act or the rules made there- 
\mder may, within three months from the date of such decision or order, appeal 
therefrom to the Central Board of Revenue, or, in such cases as the Central Gov- 
ernment directs, to any Central Excise Officer not inferior in rank to an Assistant 
Collector of Central Excise and empowered in that behalf by the Central Govern- 
ment. Such authorit)’ or officer may thereupon make such further inquiry and 
pass such order as he think s fit, confirming, altering or annulling the decision or 
order appealed against: 


Provided that no such order in appeal shall have the effect of subjecting any 
person to any greater confiscation or penalty than has been adjudged against him 
in the original decision or order. 

(2) Every order passed in appeal under this section shall, subject to the 
power of revision conferred by Section 36, be final. 


SecUun 34 — Note 1 (contd.) 
action could not be suid to be "anylhinfj 
done or ordered to be done under Ihif 
Act" within the meaninR of Section 40. 
('58) AIK 1958 Pat 439 (440) (DB). 

Section 36 — Note I 

(1) Provi.sion for appeal, viz., S. 35 
it not applicable to cases where the Ex- 
else Oll'iccr acts beyond the powers con- 
ferred by the Act or the Rules or acts 
in an arbitrary manner. AIR 1967 All 
546 (548). 

(2) A person accrieved by any deci- 
sion or order has an unfettered right to 
appeal under Section 35. Section i29 of 
Customs Act 1902, requiring deposit of 
duty or penalty levied pending appeal, 
applied to such appeal by notification 
dated 4-5-63 whittles down substantive 
right of appeal. Notification is therefore 
not valid. AIR 1968 SC 13 (15. 16): 
(1968) 1 SCR 82. (AIR 1900 Ker 195, Affirm- 
ed. AIR 1960 Andh Pra 294, Impliedly 
Overruled.) • (1958) 60 Pun LR 205: ILR 
1958 Punj 1343 • AIR 1968 Andh Pra 
282 (283) : (1968) 2 Andh WR 164 (FB) 
• ILR (1903) Andh Pra 42 (DB). 

[See however AIR 1960 Andh Pra 294 
(297, 298). (There is nothing intrinsically 
illegal in a rule which prescribes certain 
limitations to the right of appeal. There 
is nothing like an absolute, inherent and 
unfettered right of appeal. Though adap- 
tation of Section 189 of the Sea Customs 
Act to appeals under the Central Excises 
and Salt Act prescribe.s limitation to the 
right of appeal under Section 35 there is 
nothing illegal in it. Impliedly Overrul^ 
in AIR 1968 SC 13.) 1 

(3) Remedies under Ss. 35 and 36 — 
Availabitity of — No bar to invoke extra- 
ordinary jurisdiction of High Court under 
Article 226. AIR 1962 Madh Pra IIQ 
(114): 1961 Jab LJ 1185 (DB) • AIR 
1965 All 305 (307). (Remedy of appeal 
and revision available under Ss. 36, 36 

"iT absence of good grounds, remedy 
should not be by-passed before filing 
writ petition.) 

(4) Collector while bearing appeal acts 
Quasi iudiciaily — Directions issued bji 

[VoL 2,] 3 A. M. 20 


Central Board of Revenue wliieh are not 
under Rule 238, cannot be binding on 
him for purposes of deciding the appeal. 
AIR 1969 SC 48 (51): (1969) 1 SCJ 110. 

(5) Order passed by subordinate exe- 
cutive officer does not nierge in appcllulo 
or revisional order ~ Writ petition 
against such order lies in High Court 
AIR 1901 Madh Pra 148 (151) : I9G1 Jab 
LJ 59 (DB). 

_ (6) Appeal and revi.sion — Quasi iudi- 
clal function — Re.asonablc opportunity 
should be given to asscssce of beiM^ 
heard. AIR 1966 Pat 248 (251): 1006 

BLJR 790 (DB) * AIR I960 All 402 (404)i 
1900 Cri LJ 807. 


i/j i^evy oi lax outside scope of Act 
— Jurisdiction of Civil Court not ousted 
by Sections 35, 36 and 40 (1). (1968) 70 
Pun, LR 412 • AIR 1957 Mad 110 (113): 
(19o6) 2 Mad LJ 455 (DB) • AIR 1967 

(347,348): (1967) 2 Andh 
LT 141 (DB) • (1962) 3 Guj LR 762. 

(8) The appellate oulhority functions 
as tribunal and does not figure as dis- 

pul^t. AIR 1908 Mys 237 (239): (1968) 
1 Mys LJ 178. 

(9) There is no indication in S. 35 
to show that an oral enquiry is contem- 
plated. The expression ‘‘such further 
enquiry need not necessarily mean oral 
hearing of appeal. The enquiry may be 
of many kinds. There is nothing to war- 
rant that the expression means and can 
only mean the oral enquiry. AIR 1961 
Andh Pra 350 (355). 

(10) Absence of specific provision as to 
remand in Section 35, which speaks only 
of the appellate authority passing such 
order as he thinks fit, confirming, alter- 
tag or annulling the decision or order 
appealed against, does not disable the 
appellate authority from sending the mat- 
ter back to the authority that passed the 

D enquiry. AIR 1961 Andh 

?24 (325): ILR (1961) 2 Andh Pra 
279 (DB). (1958 Andh LT 627, Foil.) 

not raised before Excise 

in appeal. AIR 
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fill 


Ob. Kevision by Central Goven 

application of any person aggrieved by any decision or order passed trader this Act 
or tlie rules made thereunder by any Central Excise officer or by the ‘[Central 
Board of Excise and Customs constituted under the Central Boards of Revenue Act; 
196S], and from which no appeal lies, reverse or modify such decision or order. 

[a] Substituted for Central Board of Revenue” by Central Boards o£ Revenue 
Act, 1963 (54 of 1963), S. 5 (2) [1-1-1964J. 


CHAPTER VII 


SUPPLEMENTAL PROVISIONS 

37. Power of Central Government to make rules.— (1) The Central Goveinr 
ment may make rules* to carry into effect the purposes of thic Act. 

[a] For the Central Excise Rules, 1944, see Gazette of India, 1944, Extraordi- 
nary, dated 28-2-1944, p. 297. 

(2) In particular, and without prejudice to the generality of the foregoixig 
power, such rules may— 

(i) provide for the assessment and collection of duties of excise, the autho- 
rities by whom functions under this Act are to be discharged, the 

Section 35 — Note 1 (contd.) 

(12) If appellate authority after exa« 
mining whole case on merits communh 
cates a copy of its judicial order to the 
subordinate authority with a post script 
which post script is absent in the copy 
of final order communicated to the party, 
such post script cannot form part of 
judicial order. Reopening of case relying 
on such uncommunicated post script 
would offend against finality conferred 
on appellate decision. (1965) 6 Guj 
350. 

(13) After the disposal of the matter 

by the Appellate Tribunal, jurisdiction 
can be revived in the original Tribunal 
only if there are specific directions in 
the appellate order to that effect AIB 
1964 Mad 111 (112)i (1963) 2 Mad 14 

332 (DB). 


Section 36 — Note % 

flj The Central Government ezer^intf 
powers of revision under Section So 
must act Quasi-judlcially and give the 
petitioner a reasonable opportunity ol 
being heard. When a mixed question oS 
law and fact arises the petitioner musf 
be given a reasonable opportunity to 
prove by affldarit or otherwise. AIR 1966 
Pat 248 (254): 1966 BUR 790 (DB). 

(2) Existence of remedy by way of 
revUion under Section 36 to Central Gov* 
emment does not bar jurisdiction of 
High Court under Art 226 of the Consti- 
tution. AIR 1968 SC 18 US); H®®!) * 

SCR 82 • AIR 1966 All 305 (307). (Re- 
medy of appeal and revision under Sec- 
tions 35 and 86 available — Absence of 
good ground for bv-paasing remedy of 
flDoeal — Writ petition should be dls- 
Sed.) • AIR I960 All 402 (403): 1960 
Cri U M7 • AIR 1962 Madh Pra 119 
(114) ; 1961 Jab U 1618 (DB). 

(S) The fact that Central Qovenunenl 
b Interested in, the recovery of daty 


properly payable under the Act does not 
transform it from Tribunal as envisaged 
under Section 36 into a disputant. Con- 
sequently, issue of writ in favour of 
State Government, challenging the order 
of Central Government Is not excluded 
by Article 131 of Constitution. AIR 1068 
Mys 237 (238, 239): (1968) 1 Mys U 

178 (DB). 

(4) Order passed by subordinate exe- 

cutive officer and that of appellate auth- 
ority under Section 35 (1) does not 

meige in revisional order — Writ peti- 
tion against such order lies in High 
Court even If revisional authority is out- 
side its jurisdiction. AIR 1961 Madh Prg 
148 (161) : 1961 Jab U 59 (DB). 

(5) In an appeal filed to the Supreme 
Court against the order passed In levi* 
sioD under Section 36, if there Is no 
^fficulty In holding that the claim of the 
appellant is definite and of ascertainable 
amount, the proper Court-fee payable U 
as prescribed by Entry 2, Part 11 of Sro 
Schedule of - Supreme Court Rules (1950)- 
AIR 1966 SC 1764 (1767, 1758): (1966) S 
SCR 667. 

(6) Section 36 (2) makes the ordef 

pass^ in appeal under Section 85 final 
subject to the power of revision con- 
ferred on the Central Government undtt 
Section 36. (1965) 6 Guj LR 350 (S66)l 

ILR (1965) Guj 240 (DB). 


SECTION 87 


SYNOPSIS 


9U General. 

8. Boles framed imder, 

S. General. — (1) Power of asses*^ 
ment conferred on assessing officer hy 
the rules made under Section 37 (2) can- 
not be exercised arbitrarily or capriciously. 
AIR 1966 Pat 248 (262): 1960 BUR 790. 

(2) The Act or the Rules made under 
Section 37 and published under S. 88 
prortde no machlneiy ydiatsoem Cos 
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issue of notices requiring payment, the manner in which the duties 
ghnll be payable, and the recovery of duty not paid; 

(ii) prohibit absolutely, or with such exceptions, or subject to such condi- 

tions as the Central Government thinks fit, the production or manu- 
facture, or any process of the production or manufacture, of excisable 
goods, or of any component parts or ingredients or containers thereof, 
except on land or premises approved for the purpose; 

(iii) prohibit absolutely, or with such exceptions, or subject to such condi- 
tions as the Central Government thinks fit, »[ •» ® ® ] the transit of 
excisable goods from any part of ^[India] to any other part thereof; 

[a] The words “the bringing of excisable goods into India from the State of 

Jammu and Kashmir” were omitted by the Taxation Laws (Ex-tension to 

Jammu and Kashmir) Act, 1954 (41 of 1954), S. 2 and Schedule 

[8-10-1954]. 

[b] Substituted for “the States” by the Finance Act, 1950 (25 of 1950), S. 11 

and Schedule IV [31-3-1950]. 

(iv) regulate the removal of excisable goods from the place where produced, 
stored or manufactured or subjected to any process of production or 
manufacture and their transport to or from the premises of a licensed 
person, or a bonded warehouse, or to a market; 

(v) regulate the production or manufacture, or any process of the produc- 

tion or manufacture, the possession, storage and sde of salt, and so far 
as such regulation is essential for the proper levy and collection of the 
duties imposed by this Act, of any other excisable goods, or of any 
component parts or ingredients or containers thereof; 


Section 87 — Note 1 (contd.) 
recovery of duty paid under a mistake, 
therefore, neither the order passed by 
Asstt. Collector rejectiof; claim for re- 
fund of amount paid by mistake, nor 
subsequent order passed by appellate 
authority, were the orders passed under 
the Act AIR 1967 Pat 368 (366): 1968 

BUR 137 (OB). 

2. Rules framed under — Rule 7. — 


(1) Amount paid by a licensee in tobacco 
to warehouse licensee alon^ with price of 
tobacco purchased by him ^ bs not 
excise du^ paid by him to Central Gov- 
ernment — Liability to pay excise duty 
is not his but of the person who pro- 
duces, cures or manufactures an excis- 
able Roods, or who stores such Roods hi 
a warehouse. 1967 Eer LT 842. 

Bale 8 — (2) Rule 8 which confers upon 
Ihe Centra! Government the power to ex- 
empt partly or wholly any ex^able 
Roods does not suffer from the vice of 
excessive deleRatlon of power to exempt 
and the Rule and the Notification No. 74 
of 1969 dated 81-7-1969 as well as Noti- 
fleatlon No. 70 of 1960 dated 30-4-1960 
Issued under Rule 8 do not violate Arti- 
cles 14 and 19 (1) (f) and (r) of the 
Constitution on the Rround that the 
power of exemption conferred Is un- 
controlled and unRuided. AIR 1963 SC 
98 (103): (1962) Supp 3 SCR 481 • AIR 
1964 Punj 192 (197) (DB). 

(3) The validity of the notification 
under R. 8, RrantlnR exemption is not 
affected by not placinR it before the 
Parliament. AIR 1964 Pnnj 192 (196) 

(Pr 14) (DB). 


Rules 8 and 11. — (4) Notification No. 2 
— Salt 47, dated 28th February, 1947, 
for refund of salt duty paid and exempt- 
ed by Notification No. 1 Sall/47 of same 
date have no statutory force — The 
claim for refund under it cannot be en- 
forced. AIR 1954 PunJ 159 (161, 162): 
ILR (1954) Punj 602. 

[But see AIR 1961 Pat 72 (73) (DB). 
(AIR 1954 Pimj 169, Dissented from.) * 
AIR 1961 Cal 217 (222, 224, 225): 65 

Cal WN 670 (DB). (AIR 1954 Punj 159, 
Dissent from.)] 

(5) Where the same persons owned 
two factories which carried on identical 
kind of manufacture and the manufac- 
ture was of the commodity stated in the 
notification the exemption did not relate 
to both the factories but one. AIR 1958 
Cal 283 (284). 

(6) The assessment notices to the 
effect that the exemption for each firm 
must be assessed per capita between its 
partners, treatinR the partners as dis- 
tinRuis h< ^ from firm, as manufacturers, 
a partner belnR disentitled to claim the 
benefit In all the firms of which he is a 
partner but only in one of them at bis 
choice Ro outside the scope of the noti- 
ficatious and are therefore illesal. 1960 
Ker LJ 1205: 1960 Ker LT 1087. 

(7) The discrimination based on the 
use of particular Roods in a particular 
area In the notification of Central Gov- 
ernment dated 29-11-1956 cannot be said 
to be without reasonable basis. AIR 1959 
Bom 256 (260): 60 Bom LR 991. 
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(vi) provide for the employment of officers of the ^[Govemment] to supei^ 
vise the carrying out of any rules made under this Act; 

[aj Substituted by A.L.O., 1950. 

(vii) require a manufacturer or the licensee of a warehouse to provide ac- 
commodation within the precincts of his factory or warehouse for offi- 
cers employed to supervise the carryimg out of regulations made under 
this Act and prescribe the scale of such accommodation; 

(viii) provide for the appointment, licensing, management and supervision 
of bonded warehouses and the procedure to be followed in entering 
goods into and clearing goods from such warehouses; 

(ix) provide for the distingmshing of goods which have been manufactured 
under licence, of materials which have been imported under licence^ 
and of goods on which duty has been paid, or which are exempt from 
duty under this Act; 

(x) impose on persons engaged in the production or manufacture, storage 

or sale (whether on their own account or as brokers or commission 
agents) of salt, and, so far as such imposition is essential for the pro- 
per levy and collection of the duties imposed by this Act, of any other 
excisable goods, the duty of furnishing information, keeping records 
and making returns, and prescribe the nature of such information and 
the form of such records and returns, the particulars to be contained 
therein, and the manner in which they chall be verified; 

(xi) require that excisable goods shall not be sold or oflFered or k^t for 

sale in “[India] except in prescribed containers, bearing a banderol, 

stamp or label of such nature and affixed in such manner as may be 
prescribed; 

[a] Substituted for “the States” by the Finance Act, 1950 (25 of 1950), S. 11 

and Schedule IV [31-3-1955]. 

(xii) provide for the issue of licences and transport permits and the fees, 
if any, to be charged therefor: 


KecMon 37 — Note 2 (contd.) 

(8) Under Cenlral Government noti- 
Ti alion of 29-11-1955 the Collector has 
ihe authority to issue the second noti- 
fi alion removing a particular area from 
Jht operation of the exemption. AIR 1969 
Horn 256 (259, 200): 60 Bom LR 991. 

(0) The exemption of excise duty given 
under Notification No. 70 of 1960 dated 
30-4-60 applies to cotton fabrics manu- 
factured or produced by the co-operative 
<(ocictv through its members on looms 
cither owned by the society or its mem- 
bers and not in the case of cotton 
fabrics got manufactured on the society’s 
power-looms by an outsider, by supplying 
yarn to the society. AIR 1965 Gu) 215 
(222, 223): (1965) 6 Guj LR 137 (DB). 

(OA) Exemption from Excise Duty to 
manufacturers who applied for licence 
prior to 13-6-62 — D' a manufacturer- 
licensee applying for exemption — Be- 
fore he could get the orders of exemp- 
tion 'D' selling his manufacturing con- 
cern with goodwill to ‘G* — ‘G' applying 
for licence ond exemption ns successor 
‘O’ — Held, under Rule 178 licence 
is personal and U not transferable 
Held further that nobody can claim 
exemption from liability to pay a tax or 
an excise duty as a matter of right — 
It is for the State to grant exemption In 
•uitable cases — There Is no eouality 


either in matter of taxation or in its 
exemption — Person who sets up new 
units or purchased old units cannot be 
exempted and there is no discrimination 
under Article 14 of the Constitution — 
The differentiation between manufacturers 
prior to 43-6-62 and subsequent thereto 
is reasonable. AIR 1969 Punj 60 (55)i 

ILR (1969) 1 Punj 456 (DB). 

Rule 9 — (10) Provision under Rule 9 
for confiscation of goods is not unrea* 
sonable on the ground that the Rule 
docs not provide machinery and proce- 
dure for confiscation as the right to hold 
goods is affected only when demand is 
made imder Rule 9 (2) and right fa 
obiect has been provided tmder S. 33, 
AIR 1965 Guj 216 (232. 233): (1965) 6 
Guj LR 137 (DB). 

(11) In case of manufactured goods, 
payment of duty and clearance of goods 
may be synchronous or the payment may 
bo postponed, although goods may be 
removed (Provisos to Rule 9). This im- 
mediately sets up two kinds of cases in 
respect of manufactured goods. The 
critical time thus becomes the removal 
from factory or warehouse but if pay- 
ment of duty Is made before the removal 
then critical time is the payment of duty, 
AIR 1967 SC 1664 (1568): (1967) 3 SGB 
205. 

(12) Goods removed by manufacturer 
on strength of account current under 
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Provided that the fees for the licensing of the manufacture and refining of 
salt and saltpetre shall not exceed, in the case of each such licence, 
the following amounts, namely: — 

Licence to manufacture and refine saltpetre and to separate 


and purify salt in the process of such manufacture and re- lls. 

fining 50 

Licence to manufacture saltpetre 2 

Licence to manufacture sulphate of soda (Kharinun) by 

solar heat in evaporating pans 10 

Licence to manufacture sulphate of soda (Kharinun) by 

artificial heat 2 

Licence to manufacture other saline substances 2 


(xiii) provide for the detention of goods, plant, machinery or material for 
the purpose of exacting the duty, the procedure in connexion with the 
confiscation, otherwise than under Section 10 or Section 28, of goods in 
respect of which breaches of the Act or rules have been committed, 
and the disposal of goods so detained or confiscated; 

(xiv) authorise and regulate the inspection of factories and provide for the 
firing of samples, and for the making of tests, of any substance pro- 
duced therein, and for the inspection or search of any place or con- 
vey^ce used for the production, storage, sale or transport of salt and 
so far as such inspection or search is essential for the proper levy and 

collation of the duties imposed by this Act, of any other excisable 
goods; 


(xv) authorise and regulate the 
ties incurred under, this Act 

Section 37 — Note 2 (contd. ) 
second proviso to Rule 9 and account 
settled every month — Rule 10 is attract- 
ed and in case of short levy of duty 
TOtten demand must be made williin 
three months from date of adjustment 
of account — Provisional acceptance of 
value of goods declared by manufacturer 
held, could not be called “provisional 
^sessment and Rule 10-B did not ap- 

WN 1 (DB). (Judgment and Order of 
B^erjee J. dated 3-1-1964 (Cal). Affirm- 

for duty under Rule 9 
U) for contravention of Rule 9 (1) — 

rlH® oi? application. AIR 1965 

^ (1065) 6 Guj LR 137 

amoving excisable goods 
^thout payment of duty the offender 

Hahility for payment 
of duty. AIR 1966 Cal 101 (107). 

(16) From the time of demand under 
Rule 9 (2), the liability of the manufac- 
turer to pay the duty arises. It is a 
binding order as soon as duty is de- 

Initial order it- 
Mlf and It does not cease to be so bind- 
mg merely because the other side has 
nght to appeal or get it set aside in the 

rSu[» 


composition of offences against, or liabili- 
or the rules made thereunder; 

section — No interference under Arli- 
unless party is prejudiced. AIR 
(DB)^“^ 216 (225): (1965) 6 Guj LR 137 

Rule 9A — (17) Duty payable on 
goods at rate in force when goods were 
cleared — Goods cleared between Isl 

March 1951 and 28lh April 1951 

Fmance Bill passed on 28lh April 1951 
increasing duty with retrospective effect 
from 1st March 1951 — Duty payable 
on dale of clearance is one levied under 

*’52) air 1952 Nag 
139 (143): ILR (1952) Nag 156 (DB). 

(18) Goods removed out of factory 
^d loaded in wagons which were sealed 
by Railway — Duty paid and gate pass 
obtained — Goods, held, could not be 
considered to be lying in factory — Pay- 
ment of duty is the critical time 

^^sscc not liable for enhanced dutv 
^R 1967 SC 1504 (1568) ; (1967) 3 SCR 

confirr*.^®^ “ of assessment 

conferred on assessmg officer by rules 

rSni f officer performs quasi-judi- 

of “i abdication 

218'T252r^9J6''BrJ'r7%/'" 

provisional assessment Is 

Excise Auth- 
provisional 

assessment the assessee can go in aoneal 
or revision. AIR 1965 Guj 216 mn?- 
(1965) 6 Guj LR 137 (DB). 
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(xvi) provide for the grant of a rebate of the duty paid on goods which 
are exported out of India or shipped for consumption on a voyage to 
any port outside India: 

aj- e O o o o J 

[a] The Proviso was omitted by the Central Excises and Salt (Amendment) Act 

1957 (49 of 1957), S. 2 120-12-1957]. ^ 

(xvii) exempt any goods from the whole or any part of the duty imposed 
by this Act; 

(xviii) define an area no point in which shall be more than one hundred 
yards from the nearest point of any place in which salt is stored or 
sold by or on behalf of the Central Government, or of any factory in 
which saltpetre is manufactured or refined, and regulate the posses- 
sion, storage and sale of salt within such area; 

(xix) define an area round any other place in which salt is manufectured, 
and regulate the possession, storage and sale of salt within such area; 

(xx) authorise the “[Central Board of Excise and Customs constituted under 
the Central Boards of Revenue Act. 1963] or Collectors of Central Ex- 
cise appointed for the purpose of this Act to provide by written instruo- 
tions, for supplemental matters arising out of any rule made by the 
Central Government imder this section. 

[a] Substituted for Central Board of Revenue” by Central Boards of Revenue 

Act, 1963 (54 of 1963), S. 5 (2) [1-1-1964]. 

(3) In making rules under this section, the Central Government may provide 

that any person committing a breach of any rule shall, where no other penalty 

is provided by this Act, be liable to a penalty not exceeding two thousand rupees 

and that any article in respect of which any such breach is committed shall be 
confiscated. 


ScctioD 37 — Note 2 (contd.) 

Rale 10 — (21) Rules 10 and 160 — 
Though levy of duty is valid it must be 
collected by authority of law and in a 
manner prescribed by rules. Where no 
rules are prescribed for the collection of 
duty on excisable goods which have 
already been removed from warehouse 
duty cannot be collected. ('62) AIR 1952 
Nag 139 (144): ILR (1952) Nag 156 (DB). 

(22) Case of short levy falling under 

Rule 10 — Rule lO-A is exclud^ — Ac- 
tion for recovery should be brought 
within 3 months from the time tax was 
initially levied. AIR 1967 AU 646 (548, 

549) • (1964) 68 Cal WN 641 • AIR 1987 
Cal 269 (274, 275): 71 Cal WN 1 (DB). 
(Judgment and Order of Banerjee, J. 
dated 3-1-1964 (Cal), Affirmed.) 

(23) - Short levy due to Inadvertence of 
Excise Officer falls under Rule 10 and 
not under Rule 10-A. AIR 1967 All 646 
(648, 649). 

(24) Rule 10-A is residuary provision 
~ It is automatically excluded where 
Rule 10 appUes. AIR 1967 Cal 269 (273)) 
71 Cal WN 1 (DB). 

(26) Demand for duty under Rule 9 
(2) for contravention of Rule 9 (1) — 
Rule 10 has no application. AIR 1965 
Gui 216 (234): (1966) 6 G^I LR 137 

(DB). 

(26) Bond executed In terms of pro- 
viso to Rule 10-B (2) on 22-6-1958 
Assessments subsequent to that are provi- 


sional while prior to it are final. AIR 
1968 Cal 154 (158) (DB). 

(27) Where after realising that certain 
bottles were erroneously considered as 
laboratory glasswares and the duty was 
levied as such, the Department could ask 
for recovery of additional duty without 
giving show cause notice, when the time 
required in giving the notice would have 
barred the claim for additional duty and 
when the authorities were already know- 
ing what the assessee would have replied. 
Principles of natural Justice would not 
apply and all that was necessary was an 
attitude of impartiality and fairness on 
part of authorities. AIR 19^ All 306 
(308) (DB). 

(28) Recovery of duties or charges 
short levied or erroneously refunded 
Higher duty can be demanded on grouw 
that an error had been committed ^ 
officials earUer. AIR 1965 AU 305 (308) 
(DB). 

Bole lO-A — (29) As a general rmo 
the proper time for collection of exclM 
duty from a producer or manufacturer Is 
when he wishes to remove the excisable 
goods from the place of manufacture ete^ 
and secures the permission of the pro* 
per offlcer for that purpose. But exc^ 
tional cases may and do arise when we 
excise duty has been ordered to M 
levied after the goods have been already 
cleared away. Such cases ere clearly 
covered by Rule 10-A. ('66) AIR 1965 Raj 
114 (128): ILR (1965) 5 Raj 832 (DB). 
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^(4) Notwithstanding anything contained in sub-section (3), and without pre- 
judice to the provisions of Section 9, in making rules under this section, the C^- 
tral Government may provide that if any manufacturer, producer or licensee ot a 

warehouse — 

(a) removes any excisable goods in contravention of tiie provisions of any 

such rule, or 

(b) does not account for all such goods manufactured, produced or stored 
by him, or 

(c) engages in the manufacture, production or storage of such goods with- 

out having apphed for the licence required under Section 6, or 

(d) contravenes the provisions of any such rule with intent to evade pay- 
ment of duty, 

then—* 

(i) any land, building, plant, machinery, materials, conveyance, animal or 

any other thing used in connection with the manufacture, production, 
storage, removal or disposal of such goods, and 

(ii) all excisable goods on such land or in such building or produced or 

manufactured with such plant, machinery, materials or thing, 

belonging to such manufacturer, producer or licensee shall be liable to confiscation 
and the manufacturer, producer or licensee shall be liable to a penalty not exceed- 
ing three times the value of the excisable goods in respect of which any contra- 
vention of the nature referred to in clause (a), (b), (c) or (d) has been committed, 
or five thousand rupees, whichever is greater.] 

[a] Inserted by Finance Act, 1968 (19 of 1968), S. 38 (1) [11-5-1968]. 


Section 37 — Note 2 (cootd.) 

(30) Rule 10-A Is residuary provision 
— It is automatically excluded where 
Rule 10 appUes. AIR 1967 Cal 269 (273): 
71 Cal WN 1 (DB) • AIR 1967 All 646 
(548, 649). 

(31) The words "deficiency in duty If 
the duty has for any reason been shorU 
levied" under Rule 10-A are wide enough 
to Include cases of deficiency arising 
Uke those where 8 annas out of the 14 
annas of the duty has been collected in 
the first instance but 6 annas remains 
to be collected. AIR 1962 SC 1006 (1023, 
1024): 1962 Supp (2) SCR 1. 

Buie lO-B — (32) Provisional accept- 
ance of value of goods declared by 
manufacturer held, could not be called 
"provisional assessment" and R. 10-B did 
not apply. AIR 1967 Cal 269 (274, 275): 

71 Cal WN 1 (DB). 

(33) Bond executed in terms of pro. 
Tiso to Rule lO-B (2) on 22-5-1958 ^ 
Assessments subseouant to that are provi- 
sional while prior to It are final. AIR 
1968 Cal 154 (158) (DB). 

Bnle 11 — (34) Rules 8 and 11 — 
Notification No. 2 — Salt 47, dated 28th 
February, 1947, for refund of salt duty 
paid and exempted by Notification No. 1 
Salt/47 of same date have no statutory 
force — The claim for refund under It 
cannot be enforced. (*54) AIR 1954 Pun] 
169 (161, 162): ILR (1954) Punj 602. 

Bnle 15 — (36) Rule 16 has got rela- 
tion to the object in view and It does 
not in any way offend Article 19 (1) (g) 
of ^e Constitution. AIR 19M Andh Pra 


408 (500): ILR (1960) 1 Andh Pra 307 
(DB). 

Rule 18 — (36) Rule 18 has got rela- 
tion to the object in view and it does 
not in any way offend Article 10 (1) (g) 
of the Constitution. AIR 1960 Andh Pra 
498 (500): ILR (i960) 1 Andh Pra 307 
(DB). 

Rule 19 — (37) Excise duty — Pay- 
ment of — Li^ility is on curer-dealer in 
tobacco — Customers agreeing to pay 
excise duty — Levy of soles tax upon 
it is valid. AIR 1959 Pat 389 (392): 1959 
BUR 343 (DB). 

Rule 21 ~ (38) Rule 21 has got rela- 
tion to the ob{ect in view and it does not 
In any wav offend Article 19 (1) (g) of 
the Constitution. AIR 1960 Andh Pra 498 
(500): ILR (1960) 1 Andh Pra 307 (DB). 

Role 22 — (39) Rule 22 has got rela- 
tion to the object in view and It does 
not in any way offend Art 19 (1) (g) of 
the Constitution. AIR 19M Andh Pra 
498 (500): ILR (1960) 1 Andh Pra 307 
(DB). 

Bnle 23 — (40) Rule 23 has got rela- 
tion to the obiect In view and it does 
not in any way offend Art. 19 (1) (g) 
of the Constitution. AIR 1960 Andh 
498 (500): ILR (1960) 1 Andh Pra 307 
(DB). 

Rule 24 — (41) Excise duty — Pay- 
ment of — Liability is on curer-dealer in 
tobacco — Customers agreeing to pay 
excise duty — Levy of sales tax upon 
it is valid. AIR 1959 Pat 389 (392): 1959 
BUR 343 (DB). 

Role 25 — (42) Excise duty ~ Fo- 
ment of liability is on curer-dealer in 
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Section 37 — Note 2 (contd.) 
tobacco — Customers agreeing to pay 

excise duty — Levy of sales tax upon 

it is valid. AIR 1959 Pat 389 (392): 1959 

BUR 343 (DB). 

Rule 28 — (43) Excise duly — Pay- 
ment of — Liability is on curer-dcalcr in 
tobacco — Customers agreeing to pay 

excise duly — Levy of sales tax upon 

it is valid. AIR 1959 Pat 389 (392): 1959 

BLJR 343 (DB). 

Rule 29 — (44) Excise duty — Pay- 
ment of — Liability is on ciirer-clealer in 
tobacco — Customers agreeing to pay 

excise duty — Levy of sales tax upon 

it is valid. AIR 1959 Pat 389 (392): 1959 

BLJR 343 (DB). 

Rule 3*2 — (45) Adoption of Sec. 115 
(2) of Customs .\ct, 1962 for Central 
excise adjudication — Authority under, 
to adjudge penalty for removal of excis- 
able goods in contravention of Rr. 32 and 
33, was Collector — Collector has, as a 
necessary corollary, also the power to 

direct confiscation of vehicles concerned 
in the conlravculion, notwithstanding non- 
aduplion of S. 122 of Customs Act 1962. 

1906 Ker LJ 1105: 1967 Kcr LT 1066 
(DB). 

Rule 33 — (40) Adoption of Section 115 
(2) of Customs Act, 1962 for Central 
excise adjudication — Authority under, 
to adjudge penally for removal of excis- 
able goods in contravention of Rr. 32 and 
33, was Collector — Collector has, as a 
necessary corollary', also the power to 
direct confiscation of vehicles concerned 
in the contravention, notwithstanding non- 
adoption of S. 122 of Customs Act 1962. 
1966 Ker U 1106: 1967 Ker LT 1066 
(DB). 

Rule 34 — (47) Rule 34 has got relalion 

to the object in view and it does not in 
any way offend Art. 19(1) (g) of the 
Constitution. AIR 1960 Andh Pra 498 
(600) : ILR (1960) 1 Andh Pra 307 (DB). 

Rule 36 — (48) Rule 36 has got rela- 
tion to the object in view and it does 
not in any way offend Art. 19(1) (g) of 
the Constitution. AIR 1960 Andh Pra 
498 (500) : ILR (1960) 1 Andh Pra 307 
(DB). 

Rule 62 — (49) Power of assessment 
conferred on assessing officer by rules 
— Assessing officer performs quasi judi- 
cial functions — There is no abdication 
of function by Legislature. AIR 1966 
Pat 248 (262) : 1966 BUR 790 (DB). 

Rule 83 (7) — (60) Central Excise offi- 
cers are not empowered to seize the 
books of accoimts not maintained in 
accordance with the Rules and they can- 
not take such registers in their posses- 
sion either during course of inspection 
or during search though they can de- 
mand such registers from manufacturer. 
AIR 1966 All 643 (646) : 1965 (2) Cri 
U 682 : 1964 All WR (HC) 128. 

Role 96-V — (51) The operation of the 
Rule 96-V is not retrospective in that. 


where the manufacturer obtains permis- 
sion to opt to the compounded system 
for a particular period but exercises his 
option on a later date, he cannot claim 
that he should be taxed for the entire 
period, as if he had exercised the op- 
tion for Uic whole of the period. AIR 
1968 Guj 29 (34) (DB). 

Rule 103 — (52) The sale by Court of 
the leasehold interest in the salt pans 
is not void ab initio as being against 

public policy or prohibited under the 

Salt Act. (’62) AIR 1952 Mad 293 (296) 
(DB). 

Rule 104 — (53) The sale by Court of 
the leasehold interest in the salt paus 
is not void ab initio as being against 

public policy or prohibited under the 
Salt Act. (’52) AIR 1952 Mad 293 (296) 
(DB). 

Rule 161 — (54) Rule 151(c) and (d) 
will be attracted only if a removal of 
goods from wareliouse is established. 

1963 KLT 1109 : 1965 (2) Cri LJ 279. 

(55) Rule 225 cannot be taken into 
consideration for interpreting R. 151. 
1967 All Cr R 209 : 1967 All WR (HC) 
304. 

(66) Order under Rule 161 pa.«.sed in 
violation of rules of natural justice is 
liable to be quashed. AIR 1968 Delhi 64 
( 68 ). 

(57) The liability imposed upon the 
owner of the goods warehoused imder 
Rule 151 is not absolute and uncondi- 
tional but requires proof of mens rea 
on his part. Thus if the impugned act 
is not performed by the “owner of goods 
warehoused” himself but is committ- 
ed by a 'person in his employ' then the 
former can be made liable for it, only 
if the prosecution is able to prove, that 
it was done either at his asking or to 
bis knowledge or with his connivance. 
1967 All Cr R 209 : 1967 All WR (HC) 
304. 

(58) Rule 160 enables the authority to 
impose the duty that would have been 
imposed on the goods if they were re- 
moved from warehouse without permis- 
sion. 1963 KLT 1109 : 1965 (2) Cri U 
279. 

Rule 160— (59) Though levy of duty is 
valid it must be collected by authority 
of law and in a manner prescribed by 
rules. Where no rules are prescribed for 
the collection of duty on excisable goods 
which have already been removed from 
warehouse duly cannot be collected. 
(’62) AIR 1952 Nag 139 (144) : ILR 
(1952) Nag 156 (DB). 

Rule 178 — (60) Contract entered into in 
violation of Rule 178(4) of Central Ex- 
cise Rules (1944) does not become illeg^ 
on ground of its being against public 
policy. 1968 Ker LR 405 : 1968 Ker U 
769. 

(61) Rule 178 assumes that & 
partnership can be entered into 
even before the license is amended 
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Section 87 — Note 2 (contd.) 

under Rule 178(4). AIR 1962 Mad 240 

(242) : (1962) 2 Mad U 109 (FB). 

(62) Rule 178(4) does not prohibit a 
licensee from entering into any part- 
nership with strangers. It only declares 
that the terms and conditions of the 
licence already issued will also be bind- 
ing upon the person admitted in the 
partnership. 1968 Ker LJ 769 ; 1968 Ker 
LR 405 • (1960) 2 Andh \VR 151. 

(See also AIR 1960 Andh Pra 39 (41) i 
(1959) 2 Andh WR 650 (DB). (The 
omission to intimate that the licensee 
has entered into partnership within Uie 
prescribed time may expose the persons 
concerned to a fine only.) 1 

(63) Where tliere was a division of 
the looms as between the two partners 
who operated all the looms under a 
single licence, it could not be regarded, 
notwithstanding the intrusion of the 
partnership, as an acquisition by those 
persons from another entity. The firm 
was not a person and therefore, proviso 
to the Notification in G. S. R. 373 dated 
18-3-1961 as amended by Notification 
No. 81/61 dated 1-4-61 could not apply. 
Consequently higher rate of duty could 
not be demanded from each partner in- 
dividually. 77 Mad LW 663 : ILR (1965) 
1 Mad 642. 

(64) All that proviso to Rule 178 (3A) 

means is that the grant of n licence to 
the person in actual possession of the 
premises, will not in any manner affect 
prejudicially the rights of the person 
who may be ulllmatclY found to be en- 
titled to the premises. The excise au- 
thorities have nothing to do with any 
dispute between the heirs of a deceased 
licensee inter se, so long as they grant 
the license to tlie heir in “actual posses- 
sion" of the premises. AIR 1960 Assam 
207 (208) : ILR (1958) 10 Assam 65 

(DB). 

(65) Cases under the Abkari, Opium 
or Forest Acts have no application in 
determining the validity of partnerships 
made in contravention of the provisions 
of the Central Excises and Salt Act. 
AIR 1960 Andh Pra 39 (41) : (1959) 2 
Andh WR 650 (DB). 

Rule 200 — (66) Notifications Nos. 6 and 
6, dated the 27th February, 1948, issued 
under S. 3(1), Land Customs Act 1924, 
referred to the then existing jurlsictions 
of the Collectors of Central Excise and 
of subordinate staff as descriptive of the 
area in regard to which the Collector 
of Land Customs and its subordinate 
staff would exercise iurisdiclion. The 
jurisdiction of the Land Customs Collec- 
tor or the subordinate staff was not made 
dependant on the retention by the Col- 
lector of Central Excise or the subordi- 
nate staff of their existing jurisdiction 
by the Central Excises and Salt Act, 
1944. (’63) AIR 1953 Cal 663 (666) i ILR 
(1956) 1 Cal 843 (DB). 


(67) Under notification No. 5 of 29-3- 
1947, the Province of Assam became a 
separate Colleclorate with Headquarters 
at Shillong with effect from 1-4-1947 
from which dale, under another notifi- 
cation of the same dale, the power 
under R. 200 could only be conferred by 
Collector of Central Excise Shillong on 
the officers of department within its 
territorial jurisdiction. Without such 
power being conferred detention and 
search of a vehicle under R. 200 bv any 
officer subordinate to Collector would be 
illegal. That prior to 1-4-1947 such 
power was conferred by circular order 
No. 4-G 1/47, dl. 20-1-1947 is immaleri- 
al. ILR (1959) 11 Assam 397. 

Rule 213 — (68) The words "date of 
hearing" and "shall be heard” in R. 213 
do not necessarily imply an oral hear- 
ing. AIR 1981 .\ndh Pra 350 (355), 

Rule 21G— (69) A person aggrieved by 
any decision or order lias an unfettered 
right to appeal ujider S. 35. Section 129 
of Customs Act 191)2, requiring dcpo.sit 
Of duty or penalty levied pending appeal, 
applied to such appeal by notification 
dl. 4-5-63 whittles down the substantive 
right ol appeal. Notification is therefore 
not vjiJid. AIR 1968 SC 13 (15, 16) : 
(1968) 1 SCR 82. (AIR 1960 Andh Pra 
224, Impliedly Overruled.) 


(70) R. 215 is not ultra vires of the 
rule-making power under S. 37. AIR 1960 
Andh Pra 294 (297). 

[But see ILR (1958) Punj 13431. 

(71) Merely because R. 215 provides 
that for deposit of duty pending appeal, 
it docs not mean either in fact or law 
that S. 189 of the Sea Customs Act cun 
only be applied in cases where there has 
been a confiscation or withholding of 
the goods as provided for in Sea Customs 
Act. AIR 1960 AP 294 (297). 




levy of penalty w'here it is found that 
there is a deficiency in the weight of 
the commodity which is not accounted 
for to the satisfaction of the officer. It 
is ^ only in cases where assessing auth- 
ority finds that there has been delici- 
ency m the weight of the commodity 
at the warehouse which is not attribu- 
table to evaporation or dryage that the 
procedure mentioned in the rule should 

Pra 540 (543, 

644) : (1961) 1 Andh WR 367 


\iof wijere assessmg authorilies made an 
miowfmee of only 5 per cent of the actual 
loss of weight in tobacco due to dnage ol 
warehouse, held, that since assessee was 
entitled to an allowance of the actual loss 
of weight due to evaporation or dryage 
the department was bound to allow all 
the loss of weight and not only 6 per 
cent. AIR 1961 Andh Pra 640 16441 * 
(1961) 1 Andh WR 367. ‘ ’ 
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38. PubUcation of mles and notifications. — ^AIl rules made and notificationa 
issued under this Act shall be made and issued by publication in the Official 
Gazette. All such rules and notifications shall thereupon have effect as if enacted 
in this Act: 


Provided that every such rule shall be laid as soon as may be after it is made 
before *[ ® ® ® ] ^[Parliament], while it is in session, for a total period of thirty 

days which may be comprised in one session or in two or more sessions, and if 
before the expiry of that period, ®[‘^[Parliament] makes any modification in the 
rule or directs] that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be. 

a] The words *‘each of the Chambers of were omitted by A.C.A.O., 1948. 

b] Substituted for the words “the Central Legislature** by AX.O., 1950. 

c] Substituted for the words “or where the period for which the rule is so laid 
before one Chamber does not coincide with that for which it is so laid be- 
fore the other, before the expiry of the later of these periods, both Cham- 
bers agree in making any modification in the rule or both Chambers agree 
by A.CA.O., 1948. 

[d] Substituted for “that Legislature** by A.L.O., 1950. 


Section 37 — Note 2 (contd.) 

Rule 225 — (74) Rule 225 does not im- 
pmce upon the fundamental right 
guaranteed under Art. 19(l)(g) of the 
Constitution. AIR 1961 Andb Pra 850 
(354). 

(75) Rule 225 cannot be taken into 
consideration for interpreting R. 151. 
1967 AU Cr. R. 209 : 1967 AU WR (HC) 
304. 

Role 226 — (76) Rule 226 is concerned 
onlr with the Question of maintaining 
proper registers and deals with cases of 
failure to maintain registers prescribed 
therein. (1965) 6 Guj LR 3^ S ILR 
(1965) Guj 240. 

Section 38 — Note 1 


(1) TTie first part of S. 38 of ttie Act 
by use of the word ‘thereupon’ makes 
it clear that the Notification of the 
Rule Issued under the Act immediately 
on its publication in the official gazette 
has the effect of being enacted in the 
Act. That means that it acQuires statu- 
tory force immediately on the publica- 
tion in the official gazette. It has not 
to wait for its statutory force to be laid 
before Parliament. AIR 1961 Cal 217 
(221); 66 Cal WN 670 (DB) • AIR 1961 
PunJ 192 (106) (DB). 

(2) These Rules or notifications al- 
though they become part of Statute 
immediately on their publication will go 
out of the Statute book if Parliament 
modifies or annuls them within time and 
durinc the session mentioned in the 
proviso. AIR 1061 Cal 217 (221): 66 Cal 
WN 670 (DB). 

(3) AU that the proviso means b tha# 
as soon as may bo such Rule shall be 
laid before Parliament and Parliament Is 
fllven the right to modify or annul such 
Rule within time and sewlon spwlflcd 
therein. AIR 1061 Cal 217 (221) i 66 Cal 
WN 670 (DB). 


(4) If there is any conflict between 
Rules or Nollflcations and a section ofl 
the Act, it must be dealt with in the 
same spirit as a conflict between two 
sections of the Act would be dealt with 
and if reconciliation is impossible, the 
subordinate provision most give wayi 
and probably the Rules or Notifications 
would be treated as subordinate to the 
section. AIR 1961 Cal 217 (223) : 65 CU 
WN 670 (DB) • (1958) 60 Pimj LR 
205: ILR (1958) Pun] 1343. 

(6) The Act or the Rules made under 
Section 37 and published under Sec- 
tion 38 provide no machinery whatso- 
ever for recovery of duty paid under • 
mistake. Therefore, neither the oroer 
passed by Asstt. Collector rejecti^ 
claim for refund of amount paid by ml^ 
take, nor subsequent order passed by 
appellate authority, were the orders 
ed under the Act. AIR 1967 Pat 365 
(365) : 1968 BUR 137 (DB). 

(6) That, however, cannot mean that 
the Court cannot go into the Ofuestlon 
or rules being ultra vires on the gro^d 
that the impugned rule or notifleati^ 
was not “under this Act” within ti*® 
meaning of Section 38. AIR 1961 Cal 
217 (223): 65 Cal WN 670 (DB). 

(7) Where there is nothing on record 
to show that the Rules or Notiflcatioitf 
were not placed before , Parllamwi 
Court Is entitled to presiune that otiI- 
clals acts have been performed in 1“^ 
regular course. AIR 1061 Cat 217 (22lfi 
66 Cal WN 870 (DB). 

(8) In view of Proviso to Section 38 

it cannot be said that Parliament has 
completely abdicated its functions as far 
as collection of excise duties Is con- 
cerned. The rules framed under the Ac! 
cannot, therefore, be struck down on 
tbo ground of excessive delegation by 

legislature. AIR 1966 Pat 248 (262): 1966 

BUR 790 (DB). ^ 

(9) The Notification No. 2/SaIt/47 

dated 28-2-47 is a valid Notification and 
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39. Beped ol enactments. — [Repealed by the Repealing and Amending Act, 
1947 {2 o£ 1948), S. 2 and Sch.] 


Section S8 — Note 1 (contd.) 
is binding on the Union of India. On a 
proper construction of Sections 37 and 
38. the Central Government has power 
to make rules for refund of duty paid 
on salt 8ubse<TUcntlv exempted. AIR 1961 
Cal 217 1222): 1966 Cri LJ 530 (DB). 

(AIR 1954 Pun] 159, Dissented from.) • 
AIR 1961 Pat 72 (73) (DB). (AIR 1954 
PunJ 169, Dissented from.) 

[But ace AIR 1964 Punj 159 (161, 
162): 66 Pun LR 683 

(10) Govemment Notification in G. S. 
R. No. 373 of 18th March. 1961 as 
amended by Notification No. 81/61 Cen- 
tral Excise of 1st April 1961, proviso — 
Two persons producing cotton fabrics 
under firm name — License issued in 
favour of both partners and not firm — 
Dissolution of partnership and both part- 
ners sharing looms and commencing pro- 
duction separately — Held, the looms 
were not acquired from another person 
and hence the Proviso to the Notifica- 
tion did not apply. (1964) 77 Mad LW 
663: ILR (1965) 1 Mad 542. 

Section 39 — Note 1 

(1) By Repealing and Amending Act 
(2 of 1948), Section 39 and Third 
Schedule to Central Excises and Salt 
Act (1944) were repealed and no 
saving clause was inserted. Hence, Noti- 
fication made under Madras Salt Act 
(1889) cannot continue to be in force. 
(1964) 2 Andh WR 416. 

(2) The important criterion is whe- 
ther the act was done in the discharge 
or purported discharge of official duty 
and the act must be an official act. 1963 
(2) Cri LJ 202 (208) (Andh Pra), (It 
has got to be seen whether the act was 
Integrally connected with the duties and 
was in separable from the duties and 
that the duties did not furnish a mere 
occasion or an opportunity for com- 
mitting that acL The mere fact ^at the 
act Is an offence is not sufficient to 
decide the question whether the protec- 
tion Is available.) 

(3) Only suits of tortious nature for 
compensation or damages are barred. 
AIR 1067 Andh Pra 338 (343): (1067) 2 
Andh LT 141. (Questions of collecting 
Ul^al taxes or orders imposing tax, 
duty or penalty are not dealt with by 
S. 40.) * AIR 1961 Andh Pra 640 (544): 
(1061) 1 Andh WR 367. 

(4) Where any order or act passed or 
deme Is assailed or challenged, the mat- 
ter would not be within ambit of S. 40. 
AIR 1067 All 546 (548). 

(6) Civil Courts have jurisdiction to 
entertain suits with regard to illegal 
recovery of Central excise duty. 
AIR 1057 Mad 110 (113) (DB) • AIR 

1061 Andh Pra 540 (543, 544): (1061) 1 


Andh WR 367 • (1962) 3 Guj LR 762 • 
(1968) 70 Pun LR 412 • AIR 1967 Andh 
Pra 338 (343): (1967) 2 Andh LT 141 • 
AIR 1967 Andh Pra 281 (284): (1907) 1 
Andh WR 20 (DB). 

(6) Bar of limitation — Applies not 
only to prosecutions by private parties 
but also to prosecutions by Stale. 1903 
(2) Cri U 202 (205) (Andh Pra). 

(7) Central Excise Rules (1944), 
Rules 211 and 212 — Non-duty paid 
tobacco •— Seizure and confiscation — 
Tobacco sold in spite of payment of 
duty and redemption fine — Suit for 
recovery of tobacco or its market price 
against Union of India was maintainable 
and was not barred imder Section 40. 
Selling of confiscated tobacco was ultra 
vires and such action could not be said 
to be "anything done or ordered to be 
done under this Act" within the mean- 
ing of Section 40. Suit was governed by 
Article 62, Limitation Act, the terminus 
a quo for the period of limitation being 
the date of the sale. (’68) AIR 1958 Pat 
439 (440) (DB). 

(8) Suit for declaration that order of 
Excise Authority levying penalty and 
duty was illegal — Suit is not barred 
by Section 40 and hence limitation pres- 
cribed by Section 40 (2) is not appli- 
cable to It — General law of limitation 
will apply. AIR 1967 Andh Pra 338 (348): 
(1967) 2 Andh LT 141 • AIR 1967 Pat 
363 (365): 1968 BLJR 137 (DB). 

(9) Conspiracy (i) to defraud Central 

Govemment of its legitimate revenue by 
issue of bogus permit and (u) to trans- 
port tobacco, cheat merchant and receive 
money from him — Charge against offi- 
cial and non-official — Prosecution more 
than 6 months after issue of permit — 
Prosecution was barred by Section 40 
(2) as regards object (i) but was not 
barred by that provision, as regards ob- 
ject (u). 1963 (2) Cri U 546 (654): 

(1963) 1 Andh LT 67. 

(10) The prosecution against accused 
having been Instituted after the expira- 
tion of six months of the commission of 
the alleged offences Is barred by time 
under Section 40 (2), 1963 (1) Cri LJ 
650 (658): (1962) 2 Andh WR 312 • 
(1959)2 Med LJ 165. 

(11) Point not raised before Central 
Excise Authority cannot be allowed to 
be urged in suit challenging decision of 
Authority. AIR 1967 Andh Pra 338 (351): 
(1967) 2 Andh LT 141. 

(12) Wrongful attachment and sale of 
goods — Suit for damages — Burden is 
upon plaintiff to show want of good 
faith on part of Excise Officials, 1959-2 
Mad U 165. (Suit for damages — Plain- 
tiff failing to prove want of good faith 
— Suit is barred under S. 40 (1).) 
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40. Bar of suits and limitation of suits and other legal proceedings. (1) No 

suit lie against the Central Government or against any officer or the ® [Govern- 
ment] in respect of any order passed in good faith or any act in good faith done 
or ordered to be done under thi«; Act. 

(2) No suit, prosecution, or other legal proceedings shall be instituted for 

any-tl^g done or ordered to be done under this Act after the expiration of six 

months from the accrual of the cause of action or from the date of the act or 
order complained of. 

THE FIRST SCHEDULE 

(See Section 3) 

[NOTE:— This Schedule is substituted for the Original First Schedule, by the 
Central Excises (Conversion to Metric Units) Act, 1960 (38 of 1960), S. 2 
and First Schedule, with effect from 1st October 1960. The Schedule is sub- 
sequently amended by Acts 14 of 1961; 11 of 1962; 20 of 1962; 13 of 
1963; 30 of 1963; 5 of 1964; 10 of 1965; 15 of 1965; 13 of 1966; 12 of 
1967; 20 of 1967 and 19 of 1968, The items in the Schedule here are given 
as amended by the relevant last amending Act, To ascertain the current 
rate of excise duty relating to the particular item reference should be made 
to the current annual Finance Act and the amending Act^ if any^ subs©* 
quent to the above mentioned Acts, For special duties of excise on certain 
goods and the regulatory duties of excise, see Sections 39 and 40 of the 
Finance Act, 1968 (19 of 1968).] 


Item 

No. 


Description of goods 

Bate of duty 

(1) 


(2) 

(8) 

1 

Food 

SUGAR, PRODUCED IN A FACTORY ORDINARILY 
USING POWER IN THE COURSE OP PRODUCTION 

OF SUGAR— 




“Sagar” means any form of sugar in which tho sucrose 
content, if expressed as a percentage of tho material dried 
to constant weight at I06o Centigrade, would be more 
than ninety. 

(1) Sugar other than Ehandsari or Palmyra. 

(2) Ehandsari sugar— 

that is to say, sugar in the manufacture of which 
neither a vacuum pan nor a vacuum evaporator is 
employed. 

(8) Palmyra sugar— 

that is to say, sugar manufactured from jaggery 
obtained by boiling the juice of tho palmyra ptUm. 

CONFECTIONERY A.ND CHOCOLATES IN OR IN 
RELATION TO THE MANOPAOTURB OP WHEOH 
ANY PROCESS IS ORDINARILY CARRIED ON WITH 
THE AID OF POWER NAMELY 

(1) Boiled sweets, toCfoos, caramels, candles, nuts (In- 
cluding almonds) and fruit kernels coated with 
Bwootoning agent, and chewing gums. 


Thirty rupees and fifty 
paise per quintal. 

Fifteen rupees per gnintal. 


Nil. 

Eighty paise per kllograiXL 


Schedule 1 — Nolo 1 


(1) Though tho amendments of the 
First Schedule made by sub-section (1) 
of Section 7 of tho Finance Act, 19M, 
did not become law until 28-4-I9B1, yet 
because the Parliament expressly stated 
that they are to be treated ns If they 
had become law on tho preceding Ist 
March tho liability for payment of ex- 
cise duty U to be determined on the 
assumption that os and from 1-3-1961 
the rates of duty were those sot out in 
sul>'SCction (1) of Section 7. (’57) AIR 


1957 All 84 (86) (DB). 

(2) Excise duty is on the manufacture 
of goods and not on the sale. The facL 
therefore, that tho substance produced 
by the manufocturer at an intermediate 
stage is not put in the market, would 
not make any difference to the charge- 
ability of the substance to excise dut^ 
if it is covered by an item in Schedule 1 
of the Act. AIR 1963 SC 791 (793)8 

(1963) Supp 1 SCR 586 • AIR 1668 SO 
922 (928): (1968) 2 SCJ 433, 
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Item 

1-A (oontd.) 

Description of goods 

Bate of duty. 

(1) 

(2) 

(3) 


(2) Chocolates in the form of slabsi tablets, bars, pastilles 
or croquettes, whether or not containing nuts, fruit 
kernels or fruits. 


3 COFFEE, cured — 

"Codec** means the seed of the coffoo tree (ooffca), whether Eighty - five rupees per 
with or without husk, whether cured or uncured, but quintal, 
does not include the seod while still attached to the tree. 


t 


4 


TEA- 

"Tea” includos all varieties of the product known com- 
mercially as tea, and also includos green tea. 

(1) Tea, all variotios except package tea falling within 
sub-item (2) of this item. 


(8) Package tea, that is to say, tea packed in any kind 
of container containing not more than 27 kilograms 
net of tea. 


Beverages and Tobacco 

TOBACOO- 

"Tobacco” moans any form of tobacco, whether cured or 
uncurod and whether manufactured or not, and includes 
the loaf, stalks and stoma of tho tobacco plant, but doos 
not include any part of a tobocoo plant while still 
attached to the earth. 


Not exceeding sixty-six 
paiso per kilc^ram as tho 
Central Government may, 
by notification in the 
Official Gazette, fix. 

Forty-six paiso per kilo- 
gram, plus tho duty for 
tho timo being leviable 
under sub-item (1) of 
this item, if not already 
paid. 


I. Unmanufactured tobacco— 

(1) if flue cured and used is tho manufactoro of 
cigarettes. 

{2)’if flue cured and used for the manufacture of smoking 
mixturei for pipes and cigarettes. 

(8) if flue cured and not otherwise specified. 

(4) if other than flue cured and used for tho manufacture 
of — 

(a) cigarettes or (b) smoking mixturoa for pipes and 
cigarettes. 


Per kilc^am. 

Three rupees and fifty 
paiso. 

Twenty -seven rap««s and 
fifty paise. 

Two rupees and fifty paise. 

Two rupees and eighty-five 
paiso. 


Sch. 1, Item 3 — Note 1 
(1) The green leaves of tea are liable 
to sales tax under the provisions of the 
Travancore General Sales Tax Act, 1124. 
('541 ILR (1954) Trav-Co 1035 (1041). 

Sch. I, Hem 4 — Note 1 

(1) The provisions of the Central Ex- 
cises and Salt Act are not contrary to 
the provisions of Section 66 (1) (e), 
C. P. and Berar Municipalities Act or to 
the levy of octroi duty on tobacco. 
Tobacco becomes subject to excise duty 
when it reaches the stage of manufac- 
ture mentioned in Schedule 1, Item 9 
(presently, Item 4) of the Act. Even be- 
fore it is converted into bldis it be- 
comes excisable goods and liable to pay 
excise duly. The lex^y of such duty b 
not therefore in conflict with octroi dutv. 
(50) AIR 1950 SC 11 (14): 1950 SCR 16. 

imposed by Cls. (6) 
/L discriminatory — 

Clause (6) cannot be impugned under 


toj rnce at w'hich cheroots were sold 
by manufacturer to sole selling agents 
at factory — Cannot be basis for charo- 
mg excise duty. AIR 1967 Andh Pra 281 
(285): (1967) 1 Andh WR 20 (DB). 

(4) Snuff falls within the dellnilion of 
tobacco under Sch. I, Item 9 (Item 4 
^ter ^endment of 1960). (I960) 17 STC 

WN 19^ ^ 

(5) Zarda is tobacco of the category 

of chewing tobacco within Item 9 (Item 

/Vaov^’ P*'®sently). AIR 1965 Cal 498 
(&03). 

(6) Where the curing was completed 
j ^..^P**®** before the consignment reach- 
ed the company’s warehouse .and the 
duly at that stage was payable on un- 
manufactured tobacco, the allowance of 
1 per cent, on weight given by the ex- 
cise authorities for loss of weight during 
the time that it was in the wholesale 
dealers warehouse, must be held to have 
been done ex gratia and not as a matter 
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Item 
4 (contd.) 


Description of goods 


Bate of duty 




(6) if other than fine cored and not actoally used for the 
manufacture of (a) cigarettes or (b) smoking mix- 
turoi: for pipes and cigarettes or (c) biris — 

(i) stems of tobacco larger than 6.35 millimetres in 

sizet 

(ii) dust of tobacco. 

* * ♦ 

(iv) tobacco cured in whole leaf form and packed or 
tied in bundlesi hanks or bunches or in the 
form of twists or coils, 

* * ♦ 

(6) if other than floe cored and not otherwise specified. 

(7) if nsed for agricultural purposes. 

(8) stalks. 

IL Manufactured tobacco— 

(1) Cigars and cheroots of which the yolue— 

(iT exceeds Bs. 25 a hundred. 

(ii) exceeds Bs. 15 a hundred, but does not exceed 

Bs. 25 a hundred. 

(iii) exceeds Bs. 5 a hundred, but does not exceed 

Bs. 15 a hundred. 

(iv) exceeds Bs. 1’25 a hundred, but does not exceed 

Bs. 6 a hundred. 


(2) Oigarettee 


(8) Biris in the manufacture of which any process has 
been conducted with the aid of machines operated 
with or without the aid of power. 

Crude materials, except fuels 

D SALT- 

*‘Salt’' includes swamp salt, spontaucous salt, and salt, or 
saline solutions made or produced from any saline sub. 
stance or from salt earth. 


i 



Mineral fuels, Lubricants and related materials 


MOTOB SPIRIT - 
Motor spirit, that is to say— 

(i) any mineral oil (excluding crude mineral oil) which 
has its Ashing point below seventy-six degrees of 
Fahrenheit's thermometer, and which, either by 
itself or in admixture with any other substanoe, is 
suitable for use as fuel for Internal combustion 
engines; and 

(n) power alcohol, that Is to say, ethyl alcohol of any 
grade (including such alcohol when denatured at 
otherwise treated which, either by Itself or in ad- 
mixture with any other substance, is suitable fat 


being used as aforesaid. 

H-y ptanatinn L— “Mineral oil'* means an ofl consisting of a 

single Uqaid hydrocarbon or a liquid mix- 
ture of hydrocarbons (except for associated 
Impurities) derived from petroleum, coal 
shale, peat or any other bituminous sub- 
stance, and inolu^ any similar oil pro 
dueed by synthesis or otherwise. 

Explanation IL— “Flashing point" shall be determined in 

accordance with the tests specified in this 
behalf In the roles made under the Petro 
learn Act, 19S4 (SO of 1984). 


KBB09BHB— 

Lerueene, that te to say, any. mineral oil (excluding mineral 
colza oil and turpentine snbstitute) which has a flame 


height of eighteen millimetree or more and is ordinarily 
nafid as an lUuminant in oU burning lamps 


One rupee and eeventy-flio 
paise. 


Two rupees and fifty paise. 
Nil. 

Twenty- five paise. 

Per hundred. 

Twenty-one rapeeg. 

Twelve rnpeeg anfi seventF* 
five paise. 

Four rupees and fifty ^Ise. 

rupee and twenty 
_ Paise. 

^ thousand. 

^e hundred per cent, ad 
valorem. 

*^66 rupees per thousand. 


The rate fixed annually by 
a Oentral Act. 


Five hundred and fifty 
rupees per kilolitre at 
fifteen degrees of Cfentl- 
grade thermometer. 


Two hundred and thirty* 
five rupees per kilolitre s 
fifteen degrees of 0(OIi* 
grade thsBDonieteF* 
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Item 
7 (contd.) 


Description of goods 


Bato of duty 



Explanation I. — The expression “mineml oil” has the 

mpftning aasigned to it in Explanation 1 
to Item iHo. 6. 

Explanation II,— “Flame height” shall be determined in the 

apparatus known as the smoko point 
lamp in the manner prescribed in this 
behalf by the Central Government by 
notification in the Omoial Gazette. 


8 


REPINED DIESEL OILS AND VAPORIZING OIL— 
that is to sayi any mineral oil (excluding mineral colza oU 
and turpentine substitute )• which has its flasluDg point at 
or above seventy-six degrees of Fahrenheit’s thermometeri 
and satisfies either of the following requirements : — 

(i) the oil has a fiame height of ten miUimotres or moro 

but loss than ei^teen millimetree ; or 

(ii) the oil hftft a flame height of loss than ten milli- 

metres but has a viscosity of less than one hundred 
seconds by Redwood I Viscometer at one hundred 
degrees of Fahrenheit’s thonnometer, and contains 
lois than one quarter of ooe per oont. by weight of 
any bituminous substanoe, 

(a) diesel oils. 


(b) Vaporizing oil. 


Explanation, — The oxurosslona “mineral oil”i “flashing 

point’^^and "flame height” have the mean- 
ings respectively assigned to thorn in 
Explanations I and II to Item No. 6 and 
In Explanation II to Item No. 7. 


Four hundred and eighty- 
nine rupoos per kilolitre 
at fifteen degrees of 
Centigrade thermometer. 

Four hundred and eighty- 
nine rupees per kilditre 
at fifteen degrees of 
Centigrade thermometer. 


9 


DIESEL OIL, NOT OTHERWISE SPECIFIED, that Is to 
say, any mineral oil which— 


(i) has a flame height of leas than ten millimetres ; 

[U) 


(U) contains one quarter of one per cent, or more by 
weight of any bituminoos substance ; and 
(ill) possesses a viscosity of less than one hnndrod seconds 
^ Redwood I Viscometer at one hundred degrees of 
Fahrenheit’s thermometer. 

Explanation. — The expressions “mineral oil” and “flams 

height” have the meanings respectively 
assigned to them in Explanation I to Item 
No. 6 and in Explanation II to Item No. 7« 


One hundred and sixty- 
eight rupees and twenty- 
flve paise per kilolitre at 
fifteen degrees of Centi- 
grade thermometer. 


10 FOBNAOB OIL, that is to nyt any mineral oil which-* 


(i) has a flame helAt of less than ten millimetres :* 

(U) 


(ii) contains one quarter of one per cent, or more by 
weight of any bltuminooB substance ; and 
(lii) poesesBes a visoosity of one hundred seconds or more 
^ Redwood I Visocmeter at one hond^ degrees cl 
Fahrenheit’s thermometer. 

Explanation. — The expressions “mineral cdl” and “flame 

height” have the meaning respectively 
assigned to them in Explanation I to Item 
Mo. 6 and in Explanation 11 to Item Mo. 7. 


Beventy-five rupees and 
forty-five paise per kilo- 
litre at fifteen d^rees 
Centigrade thenmnneter. 
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Item 

No. 


Description of goods 


Bate of duty 



llA 


12 


18 


14 


ASPHALT, BITUMEN AND TAR- 

(1) Asphalt and Bitumen (including cutback Bitumen 

and Asphalt) natural or produced from petroleum or 
Bnale. 

(2) Tar distilled from coal or lignite, and other mineral 
tars, including partially distilled tars and blends of 
pitch with creosote oils or with other coal tar distilla- 
tion products. 

Mineral fuels, lubricants and related materials 

auj products derived from repining of crude 

SHALE (WHETHER GASEOUS, 
LIQUID, SEMISOLID OR SOLID IN FORM), NOT OTHER- 
WISE SPECIFIED, INCLUDING REFINERY GASES. 

LUBRICATING OIL AND GREASES, WAXES AND 
COKE-^ 

Vegetable oils and fats 

VEGETVBLE NON-ESSENTIAL OILS, all sorts, in or in 
relation to the manufacture of which any proeess is ordi- 
narily carried on with the aid of power. 

VEGETABLE PRODUCT- 

“Vegctable product” moans any vegetable oil or fat whith, 
whethir by itself or in admixture with any other sub- 
stance, has by hydrogenation or by any other process been 
hardened for human consumption. 

^ Chemicals 

PIGMENTS, COLOURS, PAINTS, ENAMELS, VARNISHM. 

BLACKS AND CELLULOSE LACQUERS — 

I. (1) Pigments, colours, paints and enamels — 

(i) Zinc oxide, red load, white lead and titanium 

dioxide white. 

(ii) Aluminium pasta. 

(8) Dry colours, namely, the following lead okromos and 
Brunswiok green. 


Thirty per cant, od ralorem. 
Thirty per cent, ad valorem. 


Twenty per oent 
valorem. 


One hundred and ten mpeee 
and twenty-five paise per 
metrio tonne. 

Thirty-two rupeei par 
quintal. 


(») Water paints— 

(i) Dry distemper Inoluding oement-baeed 
paints. 

(11) Oil-bound distompei. 


Sch. 1, Item 12 — Note 1 

(1) All vegetable oils which are not 
essential oils may be classified as non- 
essential oils. (1065) 69 Cal WN 661. 

(2) Mustard oil not being essential oil, 
it can be said to be non-essential oil. 
From point of view of user mustard 
oil may be treated os an essential cooking 
medium, but because that is so, it does 
not become chemically anything but non- 
essential oil. (1966) 69 Cal WN 661. 

(3) Expression “non-essential oil” is 
not vogue and incapable of being made 
applicable to fixed or fatty oil produced 
from mustard seeds. (1066) 69 Cal WN 561. 

(4) As the raw oil though purified la 
the process of manufacturing Vanspatl, 
is not dcodoii.scd before its hydrogena- 
tion, it does not become at any stogo 
'refined oil' as Is known to the consu- 
mers and the commercial commu^^ 
and no excise duty is leviable on 
under Item 12 (old Item 28) of Sch. 




Nineteen rupees and seventy- 
five paise per quintal. 
Seventy-five paise per kilo- 
gram. 

Seventeen rupees and 

twenty-five paise per 

quintal. 

water Seventeen rupees and 

twenty-five paise par 

quintal. 

Thirty rupees and fifty 

paise per quintal. 

as 'refined oil'. 

Further, the producers of Vanaspatl 
cannot be held to manufacture some 
kind of 'noD-cssential vegetable oil' with- 
in Item 12 by applying to the raw mate- 
rial purchased by them, the processes of 
neutralisation by alkali and bleaching by 
activated earth and/or carbon. AIR 1963 
SC 791 (793, 794, 795): 1963 SCD 624; 

(1063) Supp 1 SCR 586. 

Sch. 1, Hem 18 — Note 1 
(1) There is no legal basis for the 
demand of excise duty on the manufac- 
ture of hydrogenated oil known as Vanas- 
paU under Item No. 12 (old Item No. 23) 
of Sch. 1. AIR 1903 SC 791 (796). 

Sch, 1, Hem 14 — Note 1 
(1) French Polish is included in the 
word 'varnishes' and Is, therefore tax- 
able under Item 22 (before amendment 
of 1960 presently Hem 14) of the Act. 
AIR 1961 MP 863 (360) : 1961 Jab hJ 
1 198. 
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Item 

No. 14 (oontd.) 


Description of g 




Bate of doty 


(ill) Water pigment finishes for icatlior. 

(iv) Pl^tio omalsion paint. 

( 4 ) Oil paints and enamels— 

(i) Tinting paste (Bine), 

(Li) Stifi paints. 

(iii) Ready-mixed paints and enamels. 

(4-A) Dispersed organic pigiuents ordinarily need for 
printing of textile.^, whotker in the form of powder 
paste, or in cniuiiion. 

(6) Pigments, colours, paints and onamols, not otherwise 
speoified. 

n. Varnishes and blacks— 

(i) Varnishos. 

(il) Bituminous and ooal-tar blacks, 
ni. Cellulose lacquers — 

(i) Nitrocellulose lacquers, clear and pigmented and nitro- 
cellulose ancillaries in liquid form. 

(ii) Nitrocellulose ancillaries in semi-solid and pasty forms. 

(iii) Cellulose lacquers, not otherwise specified. 

14A SODA ASH, 

14B CAUSTIC SODA— 

(i) if in a solid form 
(ii) if in lye 


14BB SODIUM SILICATE 
140 GLYCERINE 

14D SYNTHETIC ORGANIC DYESTUFFS (INCLUDING PIG- 
MENT DYESTUFFS) AND SYNTHETIC ORGANIC DERI- 
VATIVES USED IN ANY DYEING PROCESS. 

14DD SYNTHETIC ORGANIC PRODUCTS OP A KIND USED AS 
ORGANIC LUMINOPHORES; PRODUCTS OP THE KIND 
KNOWN AS OPTICAL BLEACHING AGENTS, SUB- 
STANTIVE TO THE FIBRE - 


Forty-two paise per litre. 

One rupee and five paise 
per litre. 

Beventyflve pulse per kilo- 
gram. 

Nineteen rupees and fifty 
paise per quintal. 

Seventy-five paise per litre. 

Two rupees and fifty naye 
paise per kilogram. 

Seventeen rupees and 
twenty-five puiso per 
quintoJ. 

Thirty-five paise per litre. 

Eighteen paLiO per litre. 

One rnpoo and fifty paise 
per litre. 

Fifty paise per kilogram. 

One rupee and forty paise 
per litre. 

Two rupees per quintal. 

Four rupees per quintal. 

Four rupee.s per quintal on 
the basis of hundred per 
cent strength of caustic 
Boda. 

Eighteen'rupecs per quintal. 

Seventeen rupees per 
quiutai. 

Fifteen per cent ad valorem. 


Fifteen per cent ad valorem. 


14B PATENT OB PROPRIETARY MEDICINES NOT CON- 
TAINING ALCOHOL, OPIUM, INDIAN HEMP OR 
OTHER NABOOTIO DRUGS OB OTHER THAN THOSE 
MEDICINES WHICH ABE EXCLUSIVELY AYUR- 
VEDIC, UNANISIDHA OB HOMOEOPATHIC. 


Ten per cent ad valorem, 


Explanation L— ‘Patent oi proprietary medicines* means any 

drug for medicinal preparation, in what- 
ever form, for ose in the internal or ex- 
ternal treatment of, or for the prevention 
of ailments in, haman beings or animals, 
which bears either on itself or on its con- 
tainer or both, a name which is not speci- 
fied in a monograph in a Phamacopoeia, 
Formulary or other publications notified 
in this behalf by the Central Government 
In the Official Gazette, or which is a brand 
name, that is, a name or a registered trade 
mark nnder the Trade and Merchandise 
Marks Act, 1958 (48 of 1968), or any other 


Sch. 1, Hem 14-E — Note 1 
(1) Excise duty on “patent and pro- 
prietary medicines” as defined in S. 3 

(Vol. 2.] 3 A. M. 21 


(hj of Drugs Act cannot be avoided on 
the ground of absence of executive clari- 
fication. AIR 1966 Cal 101 (108) 
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Item 

No. 14B (oontd.) 

Description of goods 

Bate of duty 


(1) 

(2) 

(8) 



mark snch as a symboli monogram^ labeli 
signature or invented words or any writing 
which is used in relation to that medicine 
for the purpose of indicating or so as to 
indicate a connection in the course of trade 
between the medicine and some person 
having the right either as proprietor or 
otherwise to use the name or mark with or 
without any “indication” of the identity 
of that person. 

Explanation II,— -‘Alcohol’, ‘Opium*, ‘Indian hemp*, ‘Narcotic 

drugs* and ‘Narcotics* have the meanings 
respectively assigned to them in S. 2 d 
the Medicinal and Toilet Preparations 
(Excise Duties) Act, 1955 (16 of 1955). 


14P OOSMETIOS AND TOIDET PREPARATIONS NOT CON- 
TAINING ALCOHOL OR OPIUM, INDIAN HEMP, OR 
OTHER NARCOTIC DRUGS 0R;NARC0T1CS NAMELY — 

(i) Preparations for the care of the skin including beauty 

creams, vanishing creams, cold creams, make-up crcHms, 
oleansLng-creams, skin foods and tonics, face powdersi 
baby powders, toilet powders and talcum powders, 

(ii) Hair lotion, cream and pomade. 

Explanation.— ‘Alcohol*, ‘Opium*, Indian Hemp*, ‘Narootio 

Drugs* and Narcotics have the meaning res- 
pectively assigned to them In S. 2 of the 
Medicinal and Toilet Preparations (Excise 
Duties) Act, 1955 (16 of 1955). 

140 NITRIC, HYDROCHLORIC AND SULPHURIC ACIDS 
(INCLUDING FUMING ACIDS AND ANHYDRIDES 
THEREOF), ALL SORTS. 


Twenty five per eent ftd 
valorem. 


Ten per cent ad valorem* 


14H COMPRESSED, LIQUEFIED OR SOLIDIFIED GASES 
THE FOLLOWING, NAMELY— 

(1) Oxygen. 

(ii| Chlorine. 

(ill) Ammonia. 

(iv) Carbonic acid (Carbon dioxide). 

(v) Refrigerant gases, not otherwise speeifled, each a snlphnr 

dioxide and freon. 


Ten per cent ad valorem. 
Ton per cent ad valorem. 
Ten per cent ad valorem. 
One mpee per kilogram. 


Twenty per oent ad valcnm* 


16 “SOAP** means all varieties *Qf the prodoet known eommer* 
oialiy M soap— 

I. S(»p, In or in relation to the manafaotnre of which any 
process Is ordinarily carried on with the aid of power 
or of steam for heatings 

(1) Soap, honsohold and laundry— - 

(i) plain bars of not lees than 464 grams In 
weight. 

(11) other sorts. 


Eighteen ropeei pM 
quintal. 

Thirty eight mpoee ptf 
quintal. 


Sch. 1, Ifem 

(1) Though In the process of monu- 
fnclurc of sugar by corbonlsatlon pro- 
cess «nd of soda ash by aolvay anuno- 
nla soda process the manufacturer does 
rcciuirc carbon dioxide for the purpose 
of producing the two articles and sets 
up lime kiln for that purpose, the gas 
generated by the kilns is kiln gas and 
not carbon dioxide as known to the 
trade, he. to those who deal In It or 


14-H ~ Note 1 

who use It. The kiln gas !n cfuesllofl 
therefore Is neither carbon dioxide nor 
compressed carbon dioxide known b* 
such to the commercial community and 
therefore cannot attract Item Jg 

the First Schedule. AIR 1908 SC 922 
129): (1968) 2 SCJ 433. (Civil 
08 . 687-D. 690-D and etc. of 1903, dated 
18th July, 1904 (PunJ), Reversed. AUi 
1963 SC 791, Ref. to.) 
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Item 

No. 16 (oontd.) 

Description of goods 

Bate of duty 


(1) 

(2) 

(8) 



n. Soap, in or in relation to the mannfacturo of which no 
process has been carried'on with the aid of power or of 
Bteam for heating. 

(i) plain bars of not less than 464 grams in 
weight. 

(11) other sorts. 


Thirteen rupoes and twenty 
five paiso per quintal. 
Fifteen rupees and fifty 
five parse per quintal. 


MANUFACTURED GOODS CLASSIFIED CHIEFLY BY MATERIAL CHEMICALS, 

16A ABTIFICIAL OE BYRTHETIO BEBINS AND PLASTIC Thirty per cent ad valorem. 

MATERIALS, AND ARTICLES THEREOF. 

(l) Artihcial or synthetio rosins and plastic materials in 
any form, whether solid, liquid or pasty, or as powder, 
granuloe or flakes, or in the form of moulding powders, 
the following, namely:— 

(i) Condensation, Poly*oondensation and Poly-addi- 
tion products, whether or not modified or poly- 
meric, Including Phenoplasts, AmlnoplaHts, 

Aikyds, Polyurethane, Polyallyl Esters and 
other Unsatorated Polyesters; 

(ii) Plymerlsation and Copolymerisation products 
Including Polyethylene and Polytetrahiloethy- 
lene, Polyisobutylone, Polystyrene, Polyvinyl 
chloride, Polyvinyl acetate, Polyvinyl Chloraoe- 
tate and other Polyvinyl derivatives, Polya- 
mides, Polyacrylio and Polymcthacrylio deriva- 
tives and Conmarone-Indeno resins; and 

(lil) Cellulose aoetato (including di-or tri-acetate), 

Celluloae acetate bntyrato and Cellyloee propi- 
onate, Celluloso acetate-propionate, Ethyl cellu- 
lose and Benzyl oellolose, whether plasticised or 
not, and plastioisod Cellyloee nitrate. 

(S) Articles made of plastics, all sort, including tubes, 
rodos, shoots, foils, sticks, other rectangular or pro61e 
shapes, whether laminated or not, and whether rigid 
or flexible, including layflat tubings and Pol}rvinyl 
chloride sheets. 


Bzplanation.— For the purpose of sub-item (2), 'plastics' 

means t&3 various arti&clal or synthetic 
resins or plastic mAtariftl included in sub- 
item (1). 

lOAA OBGAKIO SURF ACE- AOTIVB AGENTS (OTHER THAN 
BOAP), BUBPAOE-AUnVE PREPARATIONS AND 
WASHING PREPARATIONS WHETHER OR NOT CON- 
TAINING BOAP. 


X6B 

IB 


CELLOPHANE, THAT IS ANY FILM OR B 
GENERATED CELLULOSE. 

TYRES— 




SET OF BE- 


''Tyre" m eans a pneumatic tyre Is the manufacture of which 
rubber is used, and include the Imiat tube (uid the outer 
cover of such a tyre. 


(1) Tyres for motor vehioles. 

(2) For cycles (other than m 
(a) tyres. 






r oyoles)— • 


(b) tubes. 

(8) AU other tyrea* 


Ten per cent ad valorem. 


Twenty per 
valorem. 


I .HI 



Forty per cent, ad valorem 

Sixty paise per tyre or 
fifteen per cent, ad valo- 
rem, whichever is highaf 
Thirty paise per tube at 
fifteen per cent, ad valo 
rem, whichever is hiaher 
Fifteen per oent. ad 
valorem. 
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“16-A RUBBER PRODUCTS, THE FOLLOWING, NAMELY : 

(i) Latex foam sponge. 

(ii) Plates, sheets and strips unhardened, whether vulca- 

nized or not, and whether combined with any 
textile material or othorwiso. 

(iii) Piping and tubing of unhardened vulcanized rubber, 

(iv) Transmission, conveyor or elevator belts or belting 

of vulcanised rubber, 

IB-B PLYWOOD, BLOCK BOARD, LAMINBOARD, BATTEN 
BOARD, HARD OR SOFT WALL BOARDS OR INSULA- 
TING BOAl^D AND VENEERED PANELS, WHETHEB 
OR NOT CONTAINING ANY MATERIAL OTHER THAN 
WOOD; CELLULAR WOOD PANELS; BUILDING 
BOARDS OF WOOD PULP OR OF VEGETABLE FIBRE, 
W’DETHER OR NOT BONDED WITH NATURAL OR 
ARTIFICIAL RESINS OR WITH SIMILAR BINDERS ; 
AND ARITIFICIAL OR RECONSTITUTED WOOD BEING 
WOOD SHAVINGS, WOOD CHIPS, SAW DUST, WOOD 
FLOUR OR OTHER LIGNEOUS WASTE AGGLOME- 
RATED WITH NATURAL OR ARTIFICIAL RESINS 
OR OraER (ORGANIC BINDING SUBSTANCES, IN 
SHEETS, BLOCKS, BOARDS OR THE LIKE. 

(i) Plywood for Tca-choste when cut to size in panolg 

or sbooka and packed in sets. 

(ii) All others....,,,-,,.,. 

17 PAPER, all sorts (including pasteboard, millboard, straw- 
b'^^rd, and cardl»oti.rd), in or in relation to the manufacture 
of which any process Is ordinarily carried on with the aid 
of [wwer— 

(1) cigarette tissue. 

(2) blotting, toilet, target, tissue other than cigarette 

tissue, teleprinter, typewriting, manifold, bank, bond, 
art paper, chrome paper, tubsized paper, cheque paper, 
stamp paper, cartridge paper and parchment and coa- 
ted board (including art board, chrome board and board 
for playing cards). 

(8) printing and writing paper, pocking and wrapping 
paper, straw board and palp board, including grey 
board, corrugated board, duplex and triplex boards, 
other sorts. 

(4) all other kinds of paper and paper board not othorwiso 
specified pocking and wrapping paper, other sorts. 

16 RAYON AND SYNTHETIC FIBRES AND YARN. 

Explanation. — 'Rayon and synthetic fibres and yam* shall 

bo deemed to include man-made fibres and 


Twenty per 
valorem. 

cent. 

ad 

Twenty per 
valorem. 

cent. 

sd 

Fifteen per 
valorem. 

oent. 

ad 

Fifteen per 
valorem. 

oent. 

ad 


Ten par cent, ad valorem. 

Fifteen per eent. ad 
valorem**. 


One rupee per kilogram. 
Fifty poise per kilogram. 


Thirty-fiva palso psr kilo- 
gram. 


Fifty pals* per kilogram* 

Forty-five mpeee per kilo- 
gram. 


yarn made out of man-made fibres. 

18-A COTTON TWIST, YARN AND THREAD ALL SORTS, sized 
or unsized in (U1 forms including skeins, hanks cops, conesi 
bobbins, pins, spools, reels, ohoosos balls or on warp beams 
In or In relation to the manafaotarp of which any prooosa 
is ordinarily carried on with the aid of power— 

(i) of 29 or more connis. 


(11) of counts less than 29. 

Sch, I, Item 17 — Note 1 
(1) Determination by Collector whe- 
ther *M G. Poster paper' was pocking 
and wrapping paper chargeable under 
Item 17 (4) or "printing paper* charge- 
able under Item 17 (3) of First Schedule 


Six rajpeea and fifty palM 
per kilogram. 

One rupee per kilogram. 

Direction of Board that It must be 
treated as 'packing and wrapping paper, 
held, could not be binding on the Collect 
tor. AIR 1909 SC 48 (62. 63): (1969) 1 

SCJ 110. (When the direction was nol 

issued under R. 233.) 


4 


[The] Central Excises and Salt Act, 1944 


[Sch I Items 18B-19] 325 


Item 

No. 18A (oontd.) 

Description of goods 

Rate of duty 


(1) 

(2) 

(8) 



Explanation. — (1) “Count” means tho size of groy yarn 

expressed as the number of 1,000 meter 
hanks per ono*half kilogram. 

(2) For maltiplo fold yarn, ‘count’ mcaua 
the count of the basio single yarn. 

XS-B WOOLLEN YARN ALL SORTS INCLUDING KNITTING 
WOOL, in or in relation to the manufacture of which any 
proooss is ordinarily carried on with the aid of power— 

U) worsted yam. 

(a) of 48s counts and more. 

(b) of less than 488 counts, 

(2) otheia. 

Explanation. — ‘Counts’ means tho size of single yam ox- 

pre:.sod as the number of 560 yards hanks 
per pound. 

X2 COTTON FABRICS— 

“Cotton fabrics” mean all varieties of fabrics manufactured 
either wholly or partly from cotton and include dhotiesi 
sariee, olmdara, bed*3hoets, bed-spreads, countor-paues and 
teble-cloths, but do not include any snoh fabric — 
al if it contains 40 per cent, or more by weight of wool; 
b) if it contains 40 per cent, or more by weight of silk; or 
o) if it contains 60 por cent, or more by weight of rayon 
or artidcial eilk. 

(1) Cotton fabrios, superfine— • 
that is to say, fabrios in which the average count of 
yam is 483 or more. 

(2) Cotton fabrios, fine — 

that is to say, fabrics in which tho average count of 
yam is 353 or more but is less than 48s. 

(8) Cotton fabrics, medium— 

that is to say, fabrics in which the average count of 
yam is iTs or more but is loss than 35s. 

(4) Cotton fabrios, coarse — 

that is to say, fabrics in which the average count of 
yam is loss tlian l7s. 

(6) Cotton fabrics, not otherwise specified, 

Explanaticn I. — “Count” means connt of groy yam. 
Explanation U.— For tho purpose of determining tho average 

count of yarn, the following rules shall 
apply, namely: — 

(a) Yam used in tho borders or selvedges 
shall be ignored. 

(b) For maltiple>fcld yarn, tho connt of 
the basio single yarn shall be taken 
and tho number of ends por 25.4 
millimetres In tho reed or the nnmber of 
picks por 26.4 millimetres, as tho case 
may be, shall be multiplied by the 
number of plies in the yam. 

(o) In the case of fabrios manufuctured 
from cotton and other yarns, the 
other yams shall, for tho aforesaid 
purpose, be deemed to bo cotton yam. 

(d) The average connt shall be obtained 
by applying the following formula, 
namely:— 

lOountof warp x number of ends per 26.4 millimotras in the reed) 
« picks per 26.4 mufimetres). 


Twenty per cent, ad 

valorem. 

Twenty per cent, ad 

valorem. 

Fifteen per cent. ad 

valorem. 

Beven and a half per cent, 
ad valorem. 


Eighty paise per square 
metro. 

Eighty paise por square 
metro. 

Sixty paise per square 
metro. 

Sixty paise per square 
metre. 

Eighty paise per square 
metre. 


+ (Count of weft x nnmbar 

uiuiuDe^es/e 

(Number of ends per 25-4 millimetres in tho reed) + (Number of picks per 26.4 millimetMi 
^t being r^dod ofl, wherever necessary by treating any fraction Soh is one-half m 
a one, and disregarding any fraction which is leas thsA one-half.” ® 
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Item 

No. 



Description of goods 


Bate of dat 7 






39A 


SILK FABRICS- 

“Silk fabrics iaolade all varieties of fabrics manafaotored 
either wholly or partly from silk bat do not inclade any 
such fabric— ^ 

(i) if it contains 40 per cent or more by weight of wool* 

(ii) if it contains cotton or artificial silk or both and 1^ 

than 40 per cent, by weight of silk; 

(ill) if it contains no cotton and no artificial silk and 
less than 40 per cent, by weight of wool and less tb« , n 
40 per cent, by weight of silk; or 
(iv) if manufactured on a handloom. 

WOOLLEN FABRICS— 

“WOTllonfabrics” mean all varieties of fabrics manufactured 
wholly of wool or which contain 40 par cent, or more by 

weight of wool, and include blankets, lohis, rugs and 
shawls. 

RAYON OR ARTIFICUL SILK FABRICS- 
“Rayon or fartificial silk fabrics” include all varieties of 
fabrics manufactured either wholly or partly from rayon 
or artificial silk, but do not include any such fabric — 

(i) if it contains 40 per cent, or more by weight of wool; 
(ii) if it contains 40 per cent, or more by weight of silk: 
(lii) if it contains cotton and less than 60 per cent, by 
weight of rayon or artificial silk; or 
(Iv) if it contains no cotton and less than 40 per cent, by 
weight of wool and less than 40 per cent, by weight 
of rayon or artifical silk. 

JUTE MANUFACTURES {INCLUDING MANUFACTURES 
OF BIMLIPATAM JUTE OB OF ME3TA FIBRE), at.t, 
SORTS—* 

(i) Hoesiaoa 


(ii) All other descriptions of jute manafacturos not other- 
wise Bpooifled (including cloth, bags, twisti yarn, rope 
and twine). 

22B TEXTILE FABRICS IMPRB'^NATBD OR COATED WITH 
PREPARATIONS OP CELLULOSE DERIVATIVES OB 
OP OTHER ABTIPICIAL PLASTIC MATERIALS. 

220 EMBROIDERY, IN THE PIECE, IN STRIPS OR IN 
MOTIFS IN OR IN RELATION TO THE MANUPAO- 
TUBE OP WHICH ANY PROCESS IS ORDINARILY 
CARRIED ON WITH THE AID OF POWER. 

2ft CEMENT, all varieties. 


2BA GLASS AND GLASSWARE- 
(1) Sheet glass and plate glass. 

(2i Laboratory glass ware. 

(ft) Glass shells, gloss globes and ohlmneyi for lamps and 
lanterns. 

(4) Other glassware inoladlng table wore. 

08B CHINA WARE AND POBOBLAINWABB ALL SOBTS— 

(1) Table ware. 

(f ) Sanitary ware. 


Thirty-six paiso per square 
metre. 


Six and a quarter per oent. 
ad valorem. 


Beveu palse per square 
metre. 


Four hundred and fifty 
rupees per metric tonne. 

Two hundred and fifty 
rupees per metric tonne. 

Twenty five per oeni ad 
valorem. 

Twenty pet eent sd 
valorem. 


Twenty-three rupees and 
sixty poise per metrlo 
tonne. 

Ten per cent, od valorem. 

Five per cent, ad valorem. 

Ten per cent, ad valorem. 

Fifteen per oent. id 

valorem. 

Fifty per oent od valorem. 

Fifteen per cent od 

valorem. 


Seh. If Item 28-A — Note 1 
(1) Where the bottles were manufac- 
tured for purposes of being used in 
order to contain medicine and toilet 
goods, the mere giving them the name 
^ tincture bottles by ossessee, would not 
bfing them from the category of Items 23-A 


(4) to 2S-A (2). AIR 1965 All 306 (308). 

Sch. I, Item 28-B — Note 1 

(1) Demand for excise duty on stone- 
ware articles manufactured during the 
period takra by the Finance Bill (10 of 
1061) was Ulegal. AIR 1964 Her 18 (2d)i 
(1963) 1 Ker LR 312. 
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Item 

No. 28B (o(mtd.) 



D^eription of g 



Rate of duty 

( 8 ) 


280 


26 


26AA 


j8) Glazed tiles. 

|4) Not otherwiBG spocifled. 

Explanatiou. —China ware includes all glazed clayware but 

does not include terracotta. 

ASBESTOS CEMENT PRODOCT3, ALL SORTS, INCLUD- 
INQ PLAT AND CORRUGATED SHEETS, PIPES AND 
TUBES AND TILES. 


Ten per cent, ad valoroou 
Ten per cent, ad valorem. 


Ton per cent, ad valorem. 


24 SHiVEB. 


IRON IN ANY CRUDE FORM INCLUDING PIG IRON, 
SCR.\P IRON. MOLTEN IRON OR IRON CAST IN ANY 
OTHER SHAPE OR SIZE 


• •• 


28 STEEL INGOrS. INCLUDING STEEL MELTIEG SCRAP. 

2aA COPPER AND COPPER ALLOYS CONTAINING NOT 
LESS THAN FIFTY PER CENT BY WEIGHT OF 
COPPER. 

(L) In any crude form inoluding ingota, bars, blooks, 
slabs, billets, shote and pellets. 

(2) Manofactares, the following namely, plates, sheets, 
oiroltt, stripe and foils in any form or size. 

(8) Pipes and tubes. « • • 


Seven paise per every ten 
grams. 

Forty five rupees per 
metrio tonne, 


Seventy five rupees per 
metrio tonne. 


IRON OR STEEL PRODUCTS, THE FOLLOWING 
NAMELY ; 

(1) Semi'dnishod steel Including blooms, billets, slabs, 
sheet bars, tin-bars and hoe bars. 


One thousand and five 
hundred rupees per metrio 
toune. 

Two thousand rupees per 
motrio tonne. 

Ten per cent ad valorem**! 


(1-a) Bars, rods, foils, wires, joists, girders, angles, ohan- 
Dols, tees, fiats, beams, zeds, trough, piling, and 
all other rolled, forged or extruded shap^ and 
Bootions, not otherwise specified. 

(11) Plates and sheets, (including unooated plates and 
sheets intended for tinning, and forms such as 
ridges, channels, rain water pipes and their fittings 
made from plates or sheets but not inoludldg plates 
and sheets after tinning), and hoops all aorta, other 
than skelp and strips. 

(Ill) Flats skelp and strips. 


Sch. L Hem 28-A ~ Note 1 

(1) The plalntifiT carried on business 
of manufacturing Kanst and brass uten- 
sils, Kansi being an alloy of copper and 
tin, and brass of copper and zinc. The 
plaintiff, after melting the metals, pre- 
pared billets of Kansi and brass, and 
sent to the rolling mills for rolling into 
uncut circles. Subscfiucntlv these uncut 
circles were subjected to various manu- 
facturing processes and ultimately assum- 
ed the shape of utensils. 

Held, that when the billets of Kansi 
Md brass were rolled into uncut circles, 
thev did not lose their character as raw 
materials for the manufacture of utensils 


Fifty rupees per metrio 
tonne plus the excise 
duty for the time being 
leviable on steel ingots. 
Fifty rupees per metrio 
tonne plus the excise 
duty for the timo being 
leviable on .stool Ingots. 
Throe hundred rupees per 
meWo tonne plus the 
excise duty for the time 
being leviable on steel 
ingots. 

Three hundred rupees per 
metrio tonne plus the 
excise duty for the time 
being leviable on steel 
ingots. 

and had not undergone “any stage of 
manufacture,** and so duty could not be 
{cried under Item 26-A. (1968) 70 Pun 

Ln 412* 

Sch. 1 Item 26-AA — Note 1 

(I) Iron and Steel products under 
Item 26-AA (i) (as amended in 1962 and 

of 1^>62 and 
AIII Of 1963 re.spectively) refers to pro- 
ducts manufactured out of iron in any 
crude form such as pig iron, scrap irou 
and product manufactured from such 
iron and again used for manufacture of 
pother produce is not contemplated bv 
Item 26-AA. AIR 1968 Mys 237 f24n- 

(1968) I Mys U 178 (DB). ‘ 
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Item 

No. 26AA (oontd.) 

Description of goods 

Bate of duty 


(1) 

(2) 

(8) 



(iv) Pipes and tabes (inelading blanks thereof) all 
sorts, whether rolled) forged* span, oast) drawzii 
annealed) wedded or extruded. 


( 7 ) AH other steel castings, not otherwise speoided* 


26B ZINC— 

(1) UnwToaght inelading ingots, cakes, bars, blocks, hard 

or soft slabs, billets, plates, cathodes anodes, pellets, 
spelter, dross, ashes and broken zinc. 

(2) Manufactures, the following, namely plates, sheets, 

circles, strips and foils in any form or size. 

(3) Pipos and tubes. 



27A 


aluminium - 

(a) In any crude form including Ingots, bars, blocks, 
slab?, billots, shots and pellets — 

(b) Manufacture- of the following, namely plates, shoots, 
circles and strips in any form or size, not otherwise 
specified. 

(bb) Foils, that is a product of thickness excluding any 
backing not exceeding 0. 16 milimetres. 

(c) Pipes and tabes, other than extruded pipes and 

tubes. 

|d) Extruded shapes and sostlons inelading extruded 
pipes and tabes. 

LEAD - 

Unwrought, including ingots, pigs, anodes, slabs, cakes 
and cast sticks. 


ag TIN PLATE AND TINNED SHEETS INCLUDING TIN 
TAfiOERS. AND CUTTINGS OP SUCH PLATES, 
SHEETS OR TAGGERS. 

Machinery and transport equipment. 


» internal COMBUSTION ENGINES, ALL SORTS, 

namely - 

(I) those dosignod for use as a primemovor for transport 

yohiolce and have boon given for that purpose some 
special shape, size or quality which would not bo 
essential for their asc for any other purpose. 

(II) others. 

tO-A BEFRIGERATING AND AIR CONDITIONING APPLI- 
ANCES AND MACHINERY ALL SORTS, AND PARTS 
THEREOF— 

(1) Refrigerators and others refrigerating, appliances 

which arc ordinarily sold or oflorod for sale as ready 
assembled nnits, snob as ioo makers, bottle coolers, 
display cabinets and water coolers. 

(2) Air-conditlonors and other air-conditioning appliances, 

which are ordinarily sold or oflorod for sale as ready 
assembled units, inelading package typo alr-oondU 
tioners and evaporative type of coolers. 

(8) Farts of refrigerating and air-conditioning appliances 
and machinery ail sorts. 

•0 ELECTRIC MOTORS, ALL SORTS AND PARTS THEREOF 

NAMELY- • . . . 

(1) those designed for use in oironlts of loss than 10 
amperes and at a prossuro not exceeding 260 volts. 

(3) thoee dosignod for use In olrcnits at a pressure ex- 

ceeding 400 volts, and 

(i) with a rated oapoolty not exeeeding to 10 H. P, • 
(U) exceeding 10 H. P« • • • • t • 


Fifteen per cent, ad valo- 
rem pins the excise dnty 
for the time being levi- 
able on pig iron or steel 
ingots as the case may be. 

Five por cent ad valorem 
plus the excise duty for 
the time being leviable 
on stool ingots. 

Fivo hundred mpeos per 
metric tonne. 

Eight hundred rupees per 
metric tonne. 

Ten per cent ad valorem. 

Nine hundred and fifty 
rupees per metric tonne. 

One thou.sand four hundred 
and fifty rupees per 
metric tonne. 

Two thou.'-and rupees per 
metric tonne. 

Twenty per cent ad valorem# 

Twenty per cent ad valorem. 


Five hnndrod rupees per 
metric tonne. 

Throe hundred and seventy- 
five rupees per metrio 
tonne. 


Ten per cent, ad valorem. 


Five per oent. ad valorem. 


Thirty per cent, ad 
valorem. 


Thirty per cent, ad 
valorem. 


Forty per oent. ad valorem. 


Fifteen per oent. ad 
valorem. 


Ton per oent. ad valorem. 
Five por oent. ad valorem. 


[llie] Central Excises and Salt AcC» 1944 


[Sch I Items 31-33AA] 329 


Item 

No. 80 (oontd.) 

Description of goods 

Rato of duty 

(I) 

(2) 

(3) 


(8) all others . . • t • • • • « 

(4) parts of electric moton 

Explanation. — Tins Item does not inclnde motors spocially 

dcsij^ed for nse in gramophones or record 
players and all parts of such motors. 


Fifteen per cent, ad 

valorem. 

Fifteen per cent, ad 

valorem. 


tl ELECTBIOBATTEBIES AND PARTS THEBEOF — 

(1) Dry 

(») Storage 

(8) Parts of storage batteries, the following, namely, con- 
tainers, covers and plates. 


Fifteen per cent, ad 
valorem. 

Fifteen per cent, ad 
valorem. 

Seventeen and half per 
cent, ad valorem. 


19 ELECTRIC LTCtHTIKG BULBS AND FLUORESCENT 
LIGHTING TUBES— 

(1) Vaennm and gas-filled bnlbs— 

(i) not exceeding 100 watts, and train lighting bnlbs . 

(ii) exceeding 100 watts but not exceeding 800 watts, 

and engine headlight bnlbs . . . . 

(iii) exceeding 300 watts 

(2) Fluorescent tubes , 

(8) Sodium and merenry vapour discharge lamps 

(4) All sorts, not otherwise specified • . , . 

88 ELECTRIC FANS, including air circulators but excluding 
those which are designed for use in an industrial system 
as parts indispensable for Its operation and have been 
given for that purpe^ some special shape or quality which 
would not bo essential for their use for any other purpose, 
and parts of suoh electric fans— 

(1) Table, cabin, carriage, pedestal and air olroolator fans, 

not exceeding 40.6 centimetres. 

(2) All other fans 

(8) Parts of fans above, the following, namely, complete 
motors, stators and rotors— » 

(a) if designed for use in respeot of any fan falliiur 
within sub-item (1) — 

(i) complete motors 

(ii) stators 

(iii) rotors 

(b) if designed for use In respect of any fan falliniz 
within snb-item (2)— 

(I) complete motors 

(II) stators 

(Iii) rotors 

MA WIRELESg RECEIVING SETS, ALL SORTS, INCLUDING 
TRANSISTOR SETS AND RADIOGRAMS WITH OR 
WITHOUT LOUD SPEAKER. 


Ton paiso per hnlh. 

Forty paiso per bulb. 

Eighty paibo per bulb. 

One rupee and tbirty-one 
paiso per metro. 

Five per cent, ad valnr^m. 

Fifteen per cent. ad 
valorem. 


Seven rupees and fifty 
paisD per fan. 

Fifteen rupees per fan. 


Five rupees and twenty- 
five paise per motor. 

Two rupees and sixty-five 
pais© per stator. 

Two rupees and sixty-five 
paiso per rotor. 


Ten rupees and fifty paise 
motor. 

Five rupees and twenty- 
five paise per stator. 

Five rupees and twenty- 
five paise per rotor. 

Twenty per cent, ad 
valorem. 


88-AA PARTS OF WIRELESS RECEIVING SETS (INCLUDING 
PARTS OF TRANSISTOR-BETS AND RADIOGRAMS), 
NAMELY, ELEOTRONIO VALVES AND TUBES, TRAN- 
SISTORS AND SEMI-CONDUCTOR DIODES. 


Five rupees each. 
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Item 

No. 


Desoription of goods 


“ Mi 

Bate of datj 



B5-B ELECTBIO WIRES AND CABLES, ALL SOBTS, NOT 
OTHEBWISE SPECIFIED— 

(i) Insulated wires and cables of copper, alominium or 
other metals and alloys, whether sheathed or un- 
sheathed, the conductor of any core of which not 
being one specially designed as a pilot core has a 
sectional area not exceeding 1.5 square milimetres 
in the case of copper, or not exce^ing 2.6 square 
milimetres in the case of aluminium or of not more 


than equivalent^conductivity as of copper in the case 
of other metals and alloys, wlien designed for use 
in circuits of less than two amperes and at a pres- 
sure not exceeding 260 volts • • • . , 

(ii) All others 

Explanation. — The expression “Electrlo wires and cables 

ell sorts” used in this item shall not 
include square or rectangular oonductors, 
whether insulator or not. 



MOTOR VEHICLES 

“Motor vehicles” means all mechanically propelled vehicles 
adapted for nse upon roads, and inoludes a chassis and a 
trailer; but does not include a vehicle running upon 
fixed rails— 


(1) Auto-cycles, motor cycles, scooters, auto-riokshaws 
and any other three-wheeled motor vehicles* 


(2) Motor vehicles of not more than 16 H. P, by Boyol 
Automobilo Club (B. A. 0.) rating. 


(8) Motor cars of more than 16 H. P. by Royal Automobile 
Club (B. A. C.) rating, constructed or adapted to carry 
not more than nine persona. 


(S-a) Tractors, including agricultural tractors. 
(4) Motor vehicles, not otherwise specified. 




Explanation.— For the pforposee of this Item, where a motor 

vehicle is mounted, fitted or fixed with any 
weigh t-liiting, earth-moving and sLmiJar 
Bpooialised material handling equipment, 
then such equipment other than the ohassla 
shall not be taken into account. 

CYCLES, PABTS OF CYCLES OTHER THAN MOTOR 
CYCLES, NAMELY 

(i| free whoola ••••••••• 

(ii) rima ••••••■••■ 

Miscellaneous manufactured articles 

FOOTWEAR AND PABTS THEREOF, IN OR IN RELA- 
TION TO THE MANUFACTURE OP WHICH ANY PRO- 
CESS IS ORDINARILY CARRIED ON WITH THE AID 
OP POWER - 

(1) Footwear *•«•••••• 

(2) Parts of footwear 

Explanation.— 'Footwear* Includes all varieties of footwear 

whether known as boots, shoes, sandals, obap- 
pals, or by any other name. 


Fiftcon per cent, ad 
valorem. 


Five per cent, ad valorem* 


One hundred and seventy- 
five rupees each or Seven 
and a half per cent, 
ad valorem whichever is 
higher. 

One thousand rupees each 
or ten per cent, ad 
valorem, whichever la 
higher. 

Three thousand rupees each 
or fifteen per cent, ad 
Worom whichever Ifl 
higher. 

Ten per cent, ad valorem. 

Two thousand five hondred 
rupees each or twelve and 
half per cent, ad valorem 
whi<^ 0 ver is higher. 


Two rupees each. 
Four rupees each. 


Ton per cent, ad valorem. 
Fifteen per cent, ad valorem* 


Sch. 1, Hem 86 — Note 1 
(1) Levy of excise duty on footwears 
under Item 17 of Sch. I as It stood be- 
fore amendment of 1660, la not discrimi- 


natory — It Is valid and cannot be 
attacked under Articles 10 and 31 oi 
Constitution. AIR 1663 SC 104 (107)i 

(1663) 3 SCR 642. 
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Item 

No. 

Description of goods 

Bate of duty 

(1) 

(2) 

(8) 



OINBMATOGRA.PH FILMS, EXPOSED- 

Of a width of 80 
or higher 


«I1I4 


(1) KewB-reels and ehorts not exceeding Fifteen paiso per 
600 metres. metre. 

(S ) Featoro hlms, adTortisement shorts, Fifty paisa per 
and dims not otherwise specified. metro. 

e7A GBIMOPHONES, INCLUDING BEOOED PLAYERS, 
WHETHEB MECHANICALLY OB ELECTRICALLY 
DRIVEN, AND WITH ACOUSTIC, ELECTRONIC, OR 
TRANSISTORISED SYSTEMS OF REPRODUCTION OR 
AMPLIFICATION, AND PARTS AND ACCESSORIES 
THEREOF, AND GRAMOPHONE RECORDS, ALL 
BOBT8- 

(i) Gramophones oc record players, Inclnding radio* 
grama. 

(il) Parts and accessories of gramophones or record 
players, all sorts. 

(Ui) Gramophone records, all sorts, other than matrices. 


, ‘ * (ir) Matrices for records, impressed, 
(t) Gramophone needles or styli— • 
(a) Wholly made of steel. 


(b) otbcrsM 


N MATCHES— 

''Match” inolndes a firework in the form of a match; and, 
where a matchstiok has more heads than ono capable of 
being ignited by striking, each sooh head aba ll be deemed 
to be a match. 

•8 MECHANICAL LIGHTERS— 

“Mechanical lighter** means any mechanical or chemical 
oontrivanoe for oaosing ignition which Is portable and 
which operates by producing a spark or flame whether by 
itself or when broaght into contact with gas, and includes 
a mechanical lighter Issued from a factory in an in- 
complete state or requiring for its completion the addition 
of a flint. 


40 BTEEL FURNITDEB MADE PARTLY OB WHOLLY OF 

STEEL m OR IN RELATION I'D THE MANUFAC- 
TURE OF WHICH ANY PROCESS IS ORDINARILY 
CARRIED ON WITH THE AID OP POWER, WHETHER 
IN ASSEMBLED OB UNASSEMBLED CONDITION. 

41 OBOWN OOBKS WITH OB WITHOUT WASHEES OB 

OTHBB FITTINGS OP OOBK, BUBBEB, POLYETHY- 
LENE OB ANY OTHEB MATEBIAL. 


. Below 80 mm. in width. 


Ton paise per metre. 

Thirty-three paise por 
metre. 


Twenty per cent, ad 

valorem. 

Thirty per cent, ad 

valorem. 

Fifteen per cent, ad 

valorem. 

Thirty per cent, ad valorem. 

Twenty per cent, ad 

valorem. 

Twenty-five por cent, ad 
valorem. 


Sixty-flve paise for every 
1,000 matches or frao- 
tion thereof. 


Three rupees por lighter. 


Twenty per cent, ad 
valorem. 


One paisa each. 


•ITHE SECOND SCHEDULE 

(See Section 8) 

TOBACCO.] 

'W Subeiituted for former Soh. n by the Finance Act. 1958 (18 of 1956), S. 86. 


(1) According to the nuiiut^uuu 
No. 62 of 1960 dated 20-4-1960, the “slab 
system” concessions necessarily apply to 

of film, in the vridest sense, 
by the producer after 1-3-1960 


Sch. I, Item 87 — Note 1 

Notification and certified for public exhibiHon which 

the producer does actually release for 
such exhibition depending upon the 
nimiber of printg taken. (1967) 2 Mad 
U 366: 80 Mad LW 487 (DB). “ 
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[The] Central Industrial Security Force Act, 1968 
THIRD SCHEDULE 

[Repealed by the Repealing and Amending Act. 1947 (2 oi 1948) S 8 and 
Schedule.] 


[THE] CENTRAL INDUSTRIAL SECURITY FORCE ACT, 1968 

(ACT No. 50 OF 1968) 

[The text of the Act printed here is as on 1-5-1969 ] 

CONTENTS 
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1. Short title, extent and commencement. 

2. DcQnillons. 

3. Constitution of the Force. 

4. Appointment and powers of supcrrl- 

sory otTIcers. 

5. Appointment of members of the Force. 

6. Certificates of members of the Force. 

7. Superintendence and administration of 

the Force. 

8. Dismissal, rcmoral, etc., of members of 

the Force. 

0. Appeal and rerlsion. 

10. Duties of members of the Force. 

11. Power to arrest without warrant. 

12. Power to search without warrant. 

13. Procedure to be followed after arrest. 

14. Deputation of the Force to industrial 

undertakings In public sector. 


15. Officers and members of the Force to 

be considered always on duty and 
liable to be employed anywhere in 
India. 

16. Responsibilities of members of fho 

Force during suspension. 

17. Surrender of certificate, arms, etc., 

by persons ceasing to be members 
of the Force, 

18. Penalties for neglect of duty etc. 

19. Application of Act 22 of 1922 to offi- 

cers and members of the Force. 

20. Certain Acts not to apply to members 

of the Force. 

21. Protection of acts of officers and mem- 

bers of the Force. 

22. Power to make rules. 

SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


“At present security arrangements at im- purpose it is proposed to conslifufe a cen- 
portant industrial undertakings In the pub- traily recruited, organised and trained In- 
lie sector are handled by the Watch and dustrial Security Force. The Force will 
Ward staff of the Organisation concerned. primarily be responsible for the watch 
The watch and ward staff is generally cn- and ward of industrial imdertakings own- 
gaged in guarding the entrances or the ed by the Central Government and may 
perimeter of the industrial under- be deployed at the request and cost of 
taking and in preventing entries of un- managements, for security duties of indus* 
authorised persons. Unplanned recruit- trial undertakings in public sector,” 
ment, inadequate supervision, training and 

discipline have made the existing watch -^az. Ind. 2-8-1966, Pt. Il-Sec. 2, Ext, 
and ward staff ilicquipped to discharge its p. 435. For Joint Committee Report and 
responsibilities. It is considered neces- the Minutes of Dissent by members of the 
sary to strengthen the security arrangements Committee, see Gazette of India, 1968, 
in vital industrial undertakings. For that Pt Il-Sec. 2, Extra., p. 4. 

COGNATE ACTS AND PROVISIONS 

(1) Essential Services Maintenance Act, 59 of 1908; 

(2) Central Reserve Police Force Act, 66 of 1949. 

(3) Assam Rifles Act, 5 of 1941; 

(4) Border Security Force Act, 47 of 1968. 


[THE] CENTRAL INDUSTRIAL SECURITY FORCE ACT, 1968 

(ACT No. 50 OF 1908)a 

[2nd December, 1968.] 

An Act to provide for the constitution and regulation of a Force called the 
Central Industrial Security Force for the better protection and Security of certain 
industrial undertakings. 

Bo it enacted by Parliament in the Nineteenth Year of the Republic of India 
as follows 

[a] For Statement of Objects and Reasons, see Ga 2 . of Ind., 2-8-1960, Pt. II, 
S. 2, Ext. page 435, and for Joint Committee Report, see Gaz. of Ind., 12-2- 
1968, Pt n, S. 2, Ext., page 4 
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(b) 




(e) 


1. Short title, extent and commencement — (1) This Act may be called THE 
CENTRAL INDUSTRIAL SECURITY FORCE ACT, 1968. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The Act came into force on 10-3-1969, see Gaz. of Ind., 3-3-69, Pt. II, 
S. 3 (ii), Ext, page 291. 

2. Definitions. — (1) In this Act, unless the context othenvise requires, — 

(a) “Force” means the Central Industrial Security Force constituted under 
Section 3; 

“industrial undertaking” means any undertaking pertaining to a sche- 
duled industry and includes an undertaking engaged in any other 
industry, or in any trade, business or service which may be regulated 
by Parliament by law; 

■‘industrial undertaking in public sector” means an industrial undertaking 
owned, controlled or managed by — 

(ij a Government company as defined in Section 617 of the Companies 
Act, 1956, 

(ii) a corporation established by or under a Central, Provincial or State 
Act, which is controlled or managed by the Government; 

(d) ‘Inspector-General" means the Inspector-General of the Force appointed 
under Section 4; 

“Managing Director”, in relation to an industrial undertaking, means a 
person (whether called a managing agent, general manager,’ manager, 
chief executive officer or by any other name) who exercises control 
over the affairs of that undertaking; 

‘members of the Force” means a person appointed to the Force under 
this Act, other than a supervisory officer; 

(g) “prescribed” means prescribed by rules made under this Act; 

(h) “scheduled industry” means any industry engaged in the manufacture or 
production of the articles mentioned in the First Schedule to the 
Industries (Development and Regulation) Act, 1951; 

(i) “supervisory officer means any of the officers appointed under Section 4 

and includes any other officer appointed by the Central Government 
as a supervisory officer of the Force. 

(2)' Any reference in this Act to a law which is not in force in the State of 

J^u and Kas^ir shall, in relation to that State, be construed as a reference 
to the corresponding law, if any, in force in that State. 

fk Force.— (1) There shaU be constituted and maintained 

^ the Central Government a Force to be called the Central Industrial Securitv 

(2) The Force shall be constituted in such manner shall consist of such nnTn 

^Pervisory officers and members of the Force who shall receive simh pay’ 
&nd other remuneration sls m&y be prescribed* ^ ^ 

vpr.' S' 

Ei Impecton,.General. Chief Security Officer, 

shall Rector-General ad every other rirpervisory officer so annotated 

Ac? authority as is provided by m 


(f) 
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5. Appointment of members of the Force.— The appointment of members dl 
the Force shall rest with the Inspector-General who shall exercise that power in 
accordance with rules made under this Act, 

Provided that the power of appointment under this section may also be exer- 
cised by such other supervisory officer as the Central Government may by order 
specify in this behalf. 

6. Certificates of members of the Force. — (1) Every member of the Force 
shall receive on his appointment a certificate in the form specified in the Schedule, 
imder the seal of the Inspector-General or such other supervisory officer as the 
Inspector-General may specify in this behalf, by virtue of which the person hold- 
ing such certificate shall be vested with the powers of a member of the Force. 

(2) Such certificate shall cease to have efFect whenever the person named in 
it ceases for any reason to be a member of the Force. 

7. Superintendence and administration of the Force. — (1) The superinten- 
dence of the Force shall vest in the Central Government, and subject thereto the 
administration of the Force shall vest in the Inspector-General and ghgll be carried 
on by him in accordance with the provisions of this Act and of any rules made 
thereunder. 

(2) Subject to the provisions of sub-section (1), the administration of the Force 
within such local limits as may be prescribed shall be carried on by a Deputy 
Inspector-General, Chief Security Officer or Security Officer in accordance with 
the provisions of this Act and of any rules made thereunder and every supervisory 
officer placed in charge of the protection and security of an industrial imdertaldng 
shall, subject to any directions that may be given by the Central Government in 
this behalf, discharge his functions under the general supervision, direction and 
control of the Managing Director of that undertaking. 

8. Dismissal, removal, etc., of members of the Force. — Subject to the provi- 
sions of Article 311 of the Constitution and to such rules as the Central Govern- 
ment may make imder this Act, any supervisory officer may — 

(i) dismiss, suspend or reduce in rank any member of the Force whom he 
thinks remiss or negligent in the discharge of his duty, or unfit for the 
same; or 

(u) award any one or more of the following punishments to any member of 
the Force who discharges his duty in a careless or negligent manner, 
or who by any act of his own renders himself unfit for the discharge 
thereof, namely:— 

(a) fine to any amount not exceeding seven days* pay or reduction io 

pay scale; 

(b) drill, extra guard, fatigue or other duty; 

(c) removal from any ofBce of distinction or deprivation ol aiQ^-Spoda] 
emolument. 

OBJECTS AND SEASONS 

“The Committee are of the opinion that there is no necessity for providing 
for punishment of ‘confinement to quarters’ in view of the various punishm^ 
laid down in the clause. Hence the words ‘confinement to quarters for a P®™ 
not exceeding fourteen days vrith or without punishmenf have been omitted from 
mb-clause (W of the clause**. — J. C. R. 

9. Appeal and revisioa, — (IJ Any member of the Force aggrieved by on 
order made under Section 8 may, within thirty days from the date on whic* ^ 
order is communicated to him, prefer an appeal against the order to such 

as may be prescribed, and subject to the provisions of sub-section (3), the decision 
ofi the said authority thereon shall be final: 
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Provided that the prescribed authority may entertain the appeal after the 
ecqnry of the said period of thirty days, if it is satisfied that the appellant was 
prevented by sufficient cause from filing the appeal in time. 

(2) In disposing of an appeal, the prescribed authority shall follow such 
procedure as may be prescribed. 

(3) The Central Government may call for and examine the record of any 
proceeding under Section 8 or under sub-section (2) of this section and may make 
such inquiry or cause such inquiry to be made and subject to the provisions of 
this Act, may pass such order thereon as it thinks fit : 

Provided that no order imposing an enhanced penalty under sub-section (2) 
or sub-section (3) shall be made unless a reasonable opportunity of being heard 
has been given to the person affected by such order. 


10. Duties of members of the Force. — It shall be the duty of every super- 
visory officer and member of the Force— 

(a) promptly to obey and execute all orders lawfully issued to hirp by his 
superior authority; 

j[b) to protect and safeguard the industrial undertakings owned by the 
Central Government together with such other installations as are 
specified by that Government to be vital for the carrying on of work 
in those undertakings, situate within the local limits of his jurisdiction: 

Provided that before any installation not owned or controlled by the Central 
Government is so specified, the Central Government shall obtain the consent of the 
Government of the State in which such installation is situate; 

(c) to protect and safeguard such other industrial imdertaldngs and installa- 
tions for the protection and security of which he is deputed under 
Section 14; 

Id] to do any other act conducive to the better protection and security of 
the industrial undertakings referred to in Clauses (b) and (c). 


11. Power to arrest without warrant — (1) Any supervisory officer or member 
of the Force may, without any order from a Magistrate and without a warrant 
arrest any person who has been concerned in, or against whom a reasonable 
suspicion exists of his having been concerned in or who is found taking precau- 
tions to conceal his presence under circumstances which afford reason to believe 
that he is taking such precautions with a view to committing, a cognizable offence 
relating to,— 

(i) the property belonging to any industrial undertaking, or 

(ii) the other installations, 

referred to in clauses (b) and (c) of Section 10. 


(2) If any person is found trespassing on the premises of any industrial under^ 
taking referred to in clauses (b) and (c) of Section 10, he may, without prejudice 
to any other proceedings which may^ be taken against him, be removed from such 
premises by any supervisory officer or member of the Force. 


12. Power to search without warrant— (1) Whenever any supervisory officer, 
or any member of the Force, not below the prescribed rank, has reason to believe 
that any such offence as is referred to in Section 11 has been or is being com- 
mtted and that a search warrant cannot be obtained without affording the offen- 
der m opportunity of escaping or of concealing evidence of the offence, he may 
detam the offender and search his person and belongings forthwith and, if he 

thinks proper, arrest any person whom he has reason to believe to have committed 
the offence. 

p) The provisions of the Code of Criminal Procedure, 1898, relating to 
s^phes under that Code shall, so far as may be, apply to searches under this 
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13. Procedure to be followed aft^ arrest. — Any supervisory officer or menr- 
ber of the Force making an arrest under this Act, shall, without unnecessary delay, 

person so arrested to a police officer, or, in the absence of a police 
officer, take such person or cause him to be taken to the nearest police station 
together with a report of the circumstances occasioning the arrest. 

14. Deputation of the Force to industrial undertakings in public sector.— 

(1) Subject to any general directions which may be issued by the Central Govern- 
ment, it shall be lawful for the Inspector-General on a request received in thia 
behalf from the Managing Director concerned of an industrial undertaking in 
public sector, showing the necessity thereof, to depute such number of supervisory 
officers and members of tlie Force as the Inspector-General may consider necessary 
for the protection and security of tliat industrial undertaking and any installations 
attached thereto and the officers and members of the Force so deputed shall be at 
the charge of the Managing Director : 

Provided that in the case of an undertaking, owned, controlled or managed,— 

(i) by a Government company of which the Central Government is not a 

member; 

(ii) by a corporation established by or under a Provincial or State Act, 

no such request shall be entertained unless it is made with the consent of the 
Government of the State in which the undertaking is situate. 

(2) If the Inspector-General is of the opinion that circumstances necessitating 
the deputation of the officers and members of the Force in relation to an indushi^ 
undertaking under sub-section (1) have ceased to erist, or for any other reason 
it is necessary so to do, he may, after infor min g the Managing Director of that 
industrial undertaking, withdraw the officers and members of the Force so deput- 
ed : 

Provided that the Managing Director may, on giving one months notice in 
writing to the Inspector-General require that the officers and members of the Force 
so deputed shall be withdrawn, and the Managing Director shall be relieved from 
the charge from the date of expiration of such notice or from any earlier date on 
which the Force is so withdrawn. 

(3) Every officer and member of the Force, while discharging his functions 
during the period of deputation, shall continue to exercise the same powers and 
be subject to the same responsibilities, discipline and penalties as would have been 
applicable to him under to Act, if he had been discharging those functions in 
relation to an industrial undertaldng ovimed by the Gentr^ Government. 

15. Officers and members of the Force to be considered always wi duty and 
liable to be employed anywhere in India. — (1) Every supervisory officer and mem- 
ber of the Force shall, for the pilose of t^ Act, be considered to bo always on 
duty, and shall, at any time, be liable to be employed at any place within India. 

(2) Save as provided in Section 14, no supervisory officer or members of tho 
Force shall engage himself in any employment or office other than his duties under 
this Act. 

16. Responsibilities of members of the Fotec during suspension. — ^A member 
of the Force shall not by reason of his suspension from office cease to be a member 
of the Force; and he shall during that period, be subject to the same responsibili- 
ties, discipline and penalties to which he would have been subject if he were on 
duty. 

17. Surrender of certificate, arms, etc., by persons ceasing to be members of 
the Force. — (1) Every person who for any reason ceases to be a member of the 
Force, shall forthwith surrender to any supervisory officer empowered to receive 
the same, hi.s certificate of appointment, the arms accoutrements, clothing and 
other articles which have been furnished to him for the performance of duties as 
a member of the Force. 
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(2) Any person who wilfully neglects or refuses to surrender his certificate of 
appointment or the arms, accoutrements, clothing and other articles furnished to 
him, as required by sub-section (1), shall, on conviction, be punished with imprison- 
ment for a term which may extend to one month, or with fine which may extend 
to two hundred rupees, or with both. 

(3) Nothing in this section shall be deemed to apply to any article which, 
under the orders of the Inspector-General, has become the property of the person 
to whom the same was furnished. 


18. Penalties for neglect of dut>', etc. — (1) Without prejudice to the provi- 
sions contained in Section 8, every member of the Force who shall be guilty of 
any violation of duty or wilful breach or neglect of an>- rule or regulation or law^ful 
order made by a supervisory officer, or who shall withdraw from the duties of his 
office without permission, or who, being absent on leave, fails, without reasonable 
cause, to report himself for duty on the expiration of Ihe leave, or who engages 
himself without authority in any employment other than his duty as a member of 
the Force, or who shall be guilt>- of cowardice, shall, on couviction, be punished 
with imprisOEunent for a term which may extend to six montlis. 

(2) Notwithstanding anyttiing contained in the Code of Criminal Procedure. 
lo98, an offence punishable under this section shall be cognizable. 

(S) Nothing contained in this section shall be construed to prevent, any mem- 
ber of *e Force from being prosecuted under any other law for any offence made 
pun^hable by that law. or for being liable under anj' such law to any otlicr or 
higher penalty or punishment tlian is provided for such offence by tliis section : 

Provided that no person shall bo punished twice for the same offence. 


19. Apphcahon of Act 22 of 1922 to officers and members of the Force _ 
The Police (Incitement to Disaffection) Act, 1922, shall apply to supervisory officers 
and members of the Force as it apphes to members of a police force ^ 


in ^ T ^ w of Forcc.-Nothing contained 

to the Payment of Wages Act, 1936. or the Industrial Disputes Act 1947 

Factories Act, 1948, or any corresponding law relating to investigaLf and setde! 

mem of industrial disputes in force in a State shall Ipply to membe“ of 


n. ^'■'’‘“tion of acts of officers and members of the Force.— (1) In anv suit 
OT proceeding aga^t any supervisory officer or member of the Force for Tnv Tc 
done by him m the discharge of ^ duties, it shall be laivful for him to plead 
that such act was done by him under the orders of a competent authority. 

( 2 ) Any such plea may be proved by the production of the order direehnn 
tte act, and if It is so proved, the supervisory officer or member of the Fr>^ l! n 
thereupon be discharged from any liability in respect of Z fet so Hof f I 

brought against any supervisory officer or member of ths Fnr^ f ^ 

or intended to be done undei- the powem“ferred bf ff Tn 

provision of this Act or the rules thereunder shall bo oo P^uance of. any 

months after the act complainSf^f We befn comTttT “d 't'^b 
and notice in writing of such oroceedina fk not otherwise; 

tVol. 2.] 3 A. M. 22 
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(2) In particular, and without prejudice to the generality of the foregoing 
powers, such rules may provide for— 

(a) regulating the classes, ranks, grades, pay and remuneration of supervisory 

officers and members of the Force and their conditions of service in 
the Force; 

(b) regulating the powers and duties of supervisory officers and members 
of the Force authorised to exercise any functions by or under this 
Act; 

(c) fixing the period of service for supervisory officers and members of the 

Force; 

(d) prescribing the description and quantity of arms, accoutrements, clothing 

and other necessary articles to be furnished to the members of thq 
Force; 

(e) prescribing the places of residence of members of the Force; 

(f) institution, management and regulation of any fund for any purpose con* 

nected with the administration of the Force; 

(g) regulating the punishments and prescribing autiiorities to whom appeals 

shall be preferred from orders of imnishment; or remission of fines or 
other punishments, and the procedure to be followed for the disposal 
of such appeals; 

(h) the terms and conditions subject to which supervisory officers and mem- 

bers of the Force may be deputed under Section 14 and the charges 
therefor; and 

(i) any other matter which has to be, or znay be, presciibedi 

(3) Every rule made under this section shall be laid as soon as may bo after 
it is made before each House of Parliament while it is in session for a total period 
of thirty days, which may be comprised in one session or in two successive 
sessions, and if before the expiry of the session in which it is so laid or the session 
immediately followmg, both Houses agree in making any modification in the nile^ 
or both Houses agree that the rule should not be made, the rule shall thereafter 
have effect only in such modified form or be of no effect, as the case may be; sO 
however, that any such modification or annulment shall be without prejudice tQ 
the validity of anything previously done under tiiat rule, 

OBJECTS AND REASONS 

**rhe Committee feel that spedflo provision be made in tiie danse to provide 
for making of rules regarding the terms and conditions subject to which supervisory 
officers and members of Ihe Force may be deputed for the protection of industrial 
undeitaldn^ in the public sector and for chafes in respect thereof. A new para« 
graph (h) has accordingly been added to sub-^use (2] of the clause*’.— J, C. R* 

THE SCHEDULE 
(See Section 6] 

A. B. has been appointed a member of the Central Industrial Security Foorotf 
under the Centrd Industrial Security Force Act; 1068, and is vested with th* 
powers, functions and privileges of a member of the Force, 



PHE] GENIBAL LAWS (ESCTENSION TO JAMMU AND KASHMIR) 

ACT, 1968 

(ACT 25 OF imy- 

[The text of the Act printed here is as on 15-4-1969.] 

[24th May, 1968.] 

An Act to provide for the extension of certain Central Laws 

to the State of Jammu and Kashmir. 

Be it enacted by Parliament in the Nineteenth Year of the Republic of India 
follows : — 

la] For Statement of Objects and Reason^ see Gaz. of In<L. 19-7-1967 Pt IL 
S, 2, Ext, p. 681. 

1. Short tide and commencement — (1) This Act may be called THE 
CENTRAL LAWS (EXTENSION TO JAMMU AND KASHMIR) ACT. 1968 

(2) It shaU come into force on such date* as the Central Government may 
by notification in the Official Gazette, appoint * 

[aj The Act came into force on 15-8-1968, see Gaz. of IntL 0-8-68 Pt n 
S. 3 (i). Ext page 46Z. , xu xx, 

^ Mnendment of certain laws^l) The Acts mentioned in 

^ regulations made thereunder are hereby 

shall be in force in the State nf Tammu and Kashmir. 


Ao ojimnenoement of this Act, the Acts mentioned in 

the Schedule shal l be amended as specified therein, 

8. Construction of references to laws not in force in Tarnmn ir« u • 
Any reference in any Act mentioned in the Schedule to a law which^nS^^'”' 
in the State of Jammu and Kashmir shall, in SaC to ^t Stot -n 
as a reference to the corresponding law, if any, in force in that State. 

4. Construction of references to authorities whera iv>t» onfk^ •*,* l . 
consatuted^Any reference by whatever form of 

being in force ii the Stale of J^^^d SsW ?o arrv ‘^® ‘^® 

^ d^ rf the passing of that law to exercise any power^ or ** 

!L"2f S'Sl£, Tasififea, »--«.»« 0. fb- 

to any Act now extended to State, that law shnll « corresponding 

provirLd in this Act, stand r^K ®^^®^y 

Piovided that the repeal shall not affect-- 

t SSS « -rti.. id, a™. 
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instruction or direction issued, form, bye-law or scheme framed, certificate 
obtained, permit or licence granted or registration efFected) under any such law 
shall be deemed to have been done or taken under the corresponding provisions 
of the Act now extended to that State, and shall continue to be in force ac- 
cordingly unless and until superseded by anything done or any action taken 
under the said Act. 

6. Power to remove difficulties. — (1) If any difficulty arises in giving effect 
to the provisions of any act now exlended to the State of Jammu and Kashmir, the 
Central Government may, by order notified in the Official Gazette, make such 
provisions or give such directions as appear to it necessary for the removal of ffie 
difficulty. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, any such notified order may, — 

(a) specify the corresponding authorities within the meaning of Section 4, 

(b) provide for the transfer of any matter pending immediately before the 
commencement of this Act before any Court, tribunal or other auth- 
ority, to any corresponding Court, tribunal or other authority for dis- 
posal, 

(c) specify the areas or circumstances in which, or the extent to which, or 

the conditions subject to which, anything done or any action t^en 
(including any of the matters specific in the second proviso to Sec- 
tion 5) under any law repealed by that section shall be recognised or 
given effect to under the corresponding provision of the Act now 
extended. 

THE SCHEDULES 
(See Section 2) 

ACTS 

THE OFFICIAL TRUSTEES ACT, 1913 

(2 OF 1913) 

Section 1. — ^In sub-section (2), omit “except the State of Jammu and Kash- 

mir. 

THE MOTOR VEHICLES ACT, 1939 

(4 OF 1939) 

Section 1. — ^In sub-section (2)^ omit “except the State of Jammu and Kasbr 

mir^. 

Section 2. — Omit clause (9-A). 

Section 9. — Omit sub-sections (2) and (4](. 

Section 28. — Omit sub-sections (2), (3), ,(4J and j(5][. 

Section 29. — ^In sub-section (1),^ 

(a) in clause (a) omit 

(b] omit clause (b). 

Section 38. — For sub-section (4J^ substitute—* 

“(4) A certificate of fitness issued imder this Act shall, while it remains 
effective, be valid throu^out India”. 

Section 42. — ^In sub-section (3), omit clause (h). 

Section 63. — Omit sub-section (5). 

Section 90. — (a) In sub-section (2A), omit “in the State of Jammu and Kash- 
mir or” and in the proviso, omit “of the State of Jammu and Kashmir or”. 

(b) In sub-section (6), omit “of the State of Jammu and Kashmir or”: 

The Sixth Schedule. — ^In the first and second columns, after “West Bengal” 
and the entry relating thereto in the second column, Insert “Jammu and Kashmir 

and "Jl and K" respectively. 
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mil. 


mir. 


THE CHARTERED ACCOUNTANTS ACT, 1949 

(38 OF 1949) 

Section 1. — In sub-section (2), omit “except the State of Jammu and Kaih- 

mir.'* 

THE TRANSFER OF PRISONERS ACT, 1950 

(29 OF 1950) 

Section 1. — In sub-section (2), omit “except the State of Jammu and Kash- 
mir.” 

THE ROAD TRANSPORT CORPORATIONS ACT, 1950 

(64 OF 1950) 

Section 1* — ^In sub-section (2), omit “except the State of Jammu and Kash- 
mir and”« 

THE MINES ACT, 1952 
(35 OF 1952) 

Section 1*— In sub-section (2), omit “except the State of Jammu and Kash- 
mir.” 

THE NOTARIES ACT, 1952 
(53 OF 1952) 

^Section l^In sub-section (2), omit “except the State of Jammu and Kash- 
mir.” 

Section 2. — (a) Omit clause (a); 

(b) In the proviso to clause (d) — 

(i) for “either under,” substitute “under^; 

(ii) omit “or by the Master of Faculties in England”; 

(iii) for “any part of India”, substitute — 

“any part of India, • 

Pro^aded further in relation to the State of Jammu and Kashmir the said 

penod of two years shall be computed from the date on which this Act comes 
mto force in that State;” 

Section 9. — ^In sub-section (2), insert— 

“Provided that in relation to the State of Jammu and Kashmir the said period 

of ^0 years^ shall be computed from the date on which this Act comes into force 
in mat State . 

THE ESSENTIAL COMMODITIES ACT, 1955 

(10 OF 1955) 


mir, 


mir.' 


K^- 


THE COMPANIES ACT, 1956 
(1 OF 1956) 

Section 1* — In sub-section (3), — - 

(a) omit first proviso; 

(b) in the second proviso, omit “further." 

Section 3— In sub^iue (f) (2) of clause (ii) of sub-section insert at the 

“ bankmg insurance and Bnancial corporations are concerned and 

of Central Laws (Extension to Jammu and Ka^J 
Act, lytjb m so far as other corporations are concerned". * 

After Section 620B, insert^ 

620C. Special provision as to companies in Jammu and Kashmir. 

Sit Cra^ Gov^ent may by notification in the Official Gazette direct 
aat with effect from the commencement of *e Cent^ Laws (Extension to ’jarnmn 
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and Kashmir) Act, 1968 or any subsequent dat^ any of the provisions of tiiis Act 
specified in the notification shall not apply, or shall apply only widi such exc^ 
tions and modifications or adaptations as may bo specifi^ in the notification, to—* 

(a) any existing company in the State of Jammu and Kashmir; 

[b) any company registered in the State under this Act after the commence- 
ment ^o£ the Central Laws (Extension to Jammu and Kashmir] Act; 


THE COST AND WORKS ACCOUNTANTS ACT, 1959 

(23 OF 1959) 

Section 1.— In sub-section (2), omit “except the State ol Jammu and Kash- 
mir, 

THE APPRENTICES ACT, 1961 

(52 OF 1961) 

Section 1.— In subjection (2), omit “except the State <riE Jammu and Kash- 

nur< 

THE ADMINISTBATORS-GENEHAL act. 1963 

(45 OF 1963) 

Section 1.— In sub-section (2), omit “except the State dE Jammu and Kash- 

mix. 

Section 20.— (a) In sub-section (1), for “the territories to which this Act 
extends," substitute “India"; 

(bj after sub-section (2), insert — * 

“(3) Any probate or letters of administration granted by the THgli Court fat 
the State of Ja mm u and Kashmir before the commencement of 
Central Laws (Extension to Jammu and Kashmir) Act, 1968 shall, after 
such commencement, be as effective as if such probate or letters of 
administration bad been granted under this section." 

Omit Section 21. 

Section 3Z^al In clause (a), {or “to which this Act extends", substitute “in 
India ; 

(bJ Omit “or in the State of Jammu and Kashmir'*. 

Sect^ 66.— For “the territories to which this Act extends" and for Uxo said 
territories^, substitute *India“jf 


[IHEl GENTHAL PROVINCES LAWS ACT, 1875 

(ACT XX OF 1875) 

[The text cd the Act printed here is as on 1^1969.} 

CXINTENTS 


SECTIONS 
L Short title. 

lioeal ezteal. 

OonuDeneemait. 

a. Repeal of enaetments and rnlea. 

a. Certain enaetments to be deemed to be 
In foree. 

4. GonilmiattoD of existlna Acts. 

5. Bole of decision In eases of eerlaln 

classes. 

d. Roles iQ eases not expressly provided 
for. 


7. Artides exempt from attaebment 

8. Poww to niake residnary rnles^ 

9. Penally for breach of rnlea. 

10. PobUeatfon of rales. 

Foree of rales. 

11. Loeal repeal, In pari, of Code of GMl 

Proeednre. 

12. Sections sobsUtnled in Godei 
SGHEDtUB 
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ACT HOW AFFECTED BT SUBSEQUENT LEGISLATION 

^^Adapted by A. O, 1937; A. L. O., 1950; Bom, (Vidarbha Region) AX.O., 1950; 
M. P. A. L. O., 1950. 

(—Amended by Acts n of 1879; VDI of 1935. 

"^Amended by C. P. Act DC of 1923; M. P, Act XV of 1950. 

' — Extended by M. P. Act XII of 1950. 

—Repealed in part by Acts VI of 1878; IH of 1879; IV of 1882; X of 1882; XIII 
of 1889; Vm of 1890; XD of 1891; XXXVIU of 1920; IV of 1922. 

—Section 5 repealed by Act XXVI of 1937 (to limited extent). 

—Repealed in part in Sambalpur District by Act VH of 1905; by Bengal Act 11 
of 1908. 

riHEl CENTRAL PROVINCES LAWS ACT, 1875 

fACT XX OF 

[9th December, 18Z5.J 

An Ad to declare and amend the law In force in the Central Provinces 


Preamble. — Whereas it is expedient to declare and amend certain portions ol 
the law in force in the Central Provinces; It is hereby enacted as follows: 

[a] For Statement of Objects and Reasons, see Gazette of India, 1875 Pt V 
page 159. * * 

This Act is extended to the States merged in the former State of Madhva Pra- 
desh by M. P. Act XII of 1950. 

The Act is repealed in part in Sambalpur District by Act MI of 1905. Sambat 
pur District is in Orissa State. 

LAWS A^ ^ ™ central PROVINCES 

A ^tent— It exten^ to the teixitories now under the administration of 

tfko St at e Government of the Cenbal Provinces; 

Commenc^ent.— And it shall come into forcA on fba naocir./. 


Maharashtra 


STATE ADAPTATIONS 


Vidarbhar— La its application to the Mdarbha region of tiie State of Mnba. 

GovemmenTof tLe cLftS 

substitute the words State Government of the area comprised within the HicfnVfi 
rf Nagpur, Wardha, Chanda and Bhandara. -Hie BonC Sbto 
Adaptation of Laws (State and Concunent Subjects) Order, 1050, 

Madhya Ftadesh 

Note.— "M^iakoshal region” means the territories comprised within the dL<!trinH 

Hoshangabad, NLimhar^ 

Prad«K:p. Atadon’of^ 
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2. Repeal of enactments and rules. — On and from the date on which this 

Act comes into force, the following shall be repealed, that is to say, 

(a) all Bengal Regulations except the Regulations or parts of Regulations 

hereinafter declai'ed to be in force; 

(b) all ^[Central Acts], (except the Acts mentioned in the schedule her^ 
annexed) wliich do not expressly or by necessary imphcation extend to 
tile said territories or any part thereof, and have not been extended 
thereto in exercise of a power conferred by a ^[Central Act]; 

(c) all rules, regulations and enactments not being Statutes, Bengal Regu- 

lations, ^[Central Acts], or rules or regulations made in exercise of a 
power conferred by a Statute, Bengal Regulation or ^[Central Act], 

c[o ® o o O O OJ 

[a] Substituted for “Acts of tlie Central Legislature'^ by A.L.O., 1950. 

[b] Substituted for “Act of the Central Legislature”, ibid. 

[c] The pro\iso as to the law relating to land revenue and Courts of Wards 

was repealed by the Amending Act, 1891 (XII of 1S9I). 

3. Certain enaclincnts to be deemed to be in force. — On and from tlie said 
date the enactments specified in the schedule hereto annexed shall be deemed to 
be in force throughout the said territories to tlie extent mentioned in the third 
column of the said schedule. 

But the powers and duties incident to the operation of the same enactments, 
so far as such powers and duties are referred to in the fourth column of the said 
schedule, shall be exercised and performed by the authorities mentioned in that 
column. 

Nothing in this section shall be deemed to affect the operation of any enact- 
ment not mentioned in the said schedule. 

4. Confirmation of existing Acts. — Every ^[Central Act] which extends, or can 
by notification be extended, to the territories which were imder the administration 
of the said State Government at the time of the passing thereof, shall extend, or 
may by notification be extended, as the case may be, to aU the territories now 
under the administration of the said State Government. 

[a] Substituted for “Act of the Central Legislature” by AX.O., 1950. 

STATE ADAPTATIONS 

Madhya Pradesh 

Mahakoshal — In its application to the Mahakoshal region of the State 
Madhya Pradesh, Section 4 as adapted reads as follows: — 

“4. Every Central Act wliich extends, or can by notification be extended, 

to tho said territories at the time of the passing thereof, shall extend, or may 

by notification be extended, as the case may be, to all the said territories."— 

M.P. Adaptation of Laws (State and Concurrent Subjects) Order, 1950. 

Maharashtra 

Vidarbha region— In its application to the Vidarbha region of the State of 
Maharashtra, in Section 4 — 

(i) for the words “the territories" occurring twice, substitute the words “the 
said territories"; 
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(ii) omit the words “which were under the administration of the said State 
Government^ and “now under the administration of the said State 
Government”. — Bombay (V^idarbha Region) Adaptation of Laws (State 
and Concurrent Subjects) Order, 1956. 


•5. Rxile of decision in cases of certain classes. — In questions regarding in- 
heritance, special property of females, betrothal, marriage, dower, adoption, guar- 
dianship, minority, bastardy, family relations, wills, legacies, gifts, partitions or any 
religious usage or institution, the rule of decision shall be tlie Muliammadan Law 
in cases where the parties are Muhammadans, and tlie Hindu Law in cases where 
the parties are Hindus, except in so far as such law has been by the legislative 
enactment altered or abolished, or is opposed to the provisions of this Act: 

Provided that when among any class or body of persons or among the mem- 
bers of any family any custom prevails wliich is inconsistent with the law appli- 
cable between such persons under this section, and which if not inconsistent with 
such law, would have been given effect to as legally binding, such custom shall, 
notwithstanding anything herein contained, be given effect to. 

[a] The provisions of this section have been repealed in so far as they are in- 
consistent with the provisions of the Muslim Personal Law (Shariat) Appli- 
cation Act, 1937. (XXVI of 1937) — see Section 6 of that Act. 


6. Rules in cases not expressly provided for.— In cases not provided for by 

or by any other law for the time being in force, the Courts shall act accordin 
justice, eqmty and good conscience. 


S.5, 
S to 


^ exempt from attachment.^— Implements of husbandry' and cattle 
for agncultural purposes and miplements of trade are exempted £r^ attachmuut 
and sale m execution of decrees of the avil Courts. atuenmeut 


[a] Cf. S. 60, Civil Procedure Code, 1908 (5 of 1908). 


■ Ill 


8. Power to make subsidiary rules.— The said State Government may from 
a to time make rules consistent with this Act as to the foUowing matter:— 

(a) the maintenance of watch and ward and the establishment of proper 
SserbliL^- sanitation at fairs and other large pubHo 


Ml « SecUon 5 — Note 1 
Ul If there were a system or body of 
law received and acknowledged by 
ponds m general, the provisions of such 
law if proved might have some effect to 
CMt doubt upon the truth of the record- 

Riven 

^ proved, as a matter 

n. l.'T's 

(2) The term ‘Hindu’ in Section 5 re- 
fers to profess some form of Hindu reli- 
gion, whatever be the branch, school 
sect, or off-shoot to which they belong, 
hut it does not extend to persons who 
have never possessed any form of the 
Hindu religion or to those who have 
been converted from it to some entirely 
different religion. The word would ap- 
ply to dissenters and non-conformists 
but not to apostates. Thus a Jain is a 
Hindu but a Brahmin converted to 


Buddhism or Islam is not. Gonds in the 
Central Provinces are not Hindus and 
they are not governed by the Hindu 
Law except when it is adopted by any 
f^ily, sect or branch. AIR 1918 Nog 7 
(11): 2 Nag LJ 129. 

Section 6, C. P. Laws Act, 
the burden of proving a custom at vari- 
Mce with and seeking to alter the per- 
sonal law of the parties, lies heavily on 
person relymg on it. The custom 
should be ancient and invariable and 
such a custom must be established to be 

A% unambiguous evidence. 

AIR 1933 Nag 16 (17) ; 28 Nag LR 267(2). 

Section 6 — Note 1 

of specific provisions 
the Courts are entiUed. under Section 0. 
to apply the prmciples of English Law. 
if apphc^le to Indian conditions, as 
rules of ji^Uce, equity and good con- 
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(b) tlie imposition of taxes for the purposes mentioned in clause (a) of this 
section on persons holding or joining any of assemblies thereia 
referred to; 

(c) the custody of Judicial records, civil and criminal; *[® 
b[(d)o o O Oj 

[a] The words "and the destruction from time to time of such of the said re- 
cords as it may be deemed unnecessary to keep” ^ere repealed by the Des- 
truction of Records Act, 1879 (III of 1879). 

[b] Clause (d) relating to the appointment, duties, punishment, suspension and 
dismissal of all ministerial officers was repeal^ by A.O., 1932. 

0. Penalty for breach of rules. — - The State Government may, in TnaHng any 
rule imder this Act, attach to the breach of it, in addition to any other consequences 
that would ensue from such breach, a punishment, on conviction before a 
Magistrate, not exceedmg one month's imprisonment^ or two hundred rupees fin^ 
or both. 

10. Publication of Buies, Force of roles. — ^All rules made under Hiis Act 
shall ® ®] be published in the **[OfficiaI Gazette] and shall thereupon have 

the force of law. 

[a] The words “when sanctioned by the Governor-General in Council” were 
omitted by the Devolution Act, 1920 (XXXVm of 1920)^ S, 2 and Sch. L 

[b] Substituted for “CJ, Gazette” by A.O., 19324 

^[11. Local Repeal, in part, of Code of CSvfl Ih^ocedare^— Sections 1[8^ 
185 and 189 of the Code of Civil Procedure** are hereby repealed.] 

[a] Inserted by the CJ?. Laws Act, 1879 (H of 1879), S. 2. 

[b] See now the Code of Civil Procedure, 1908 {V of 1908), Sch, t O. XVIH 
Br. 8, 9 and 13. 

^[12. Sections substituted In same Code. — ^For Sections 182^ 190 and 101 lid 
the same Code** the following shall be substituted (namely):— 

**182, Note of evidence taken. — A note oS the essential points of tiiO 
evidence of each witness shall be made at the time, and in the course of oral 
examination, by the Judge, in his own language, or in En glish if he is suffi- 
ciently acquainted with that language, and su^ notes shall bo filed with, and 
form part of, the record of the case, 

**190. Judge unable to make note to recwd reason of bis lnaHUty,p— II 
the Judge be prevented from making a note as above required, he shall record 
the reason of his inability to do so, and shall cause such note to be made in 
writing from his dictation In open Court, and shall sign the same^ and lodi 
note shall form part of the record. 

"191, Power to use note maHe by Judge dying or removed before ooodiK 
rion of suit. — When the Judge making a note ot tiie evidence, or causing one 
to be made as above required, dies or Is removed from the Court before the 
conclusion of the suit, his successor may, if he thinks fit, deal with such note 
as if he himself had made it or caused it to be made.”] 

[a] Inserted by die CJ*. Laws Act, 1879 (II of 1879), S. 2. 

[b] See now the Code of Civil Procedure, 1908 (V of 1908), Sch. L O. XVID# 
Rr. 5, 14 and IS^ 
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SCHEDULE 
(See section 8) 

A*— BENGAL BEQULATIONS* 


Nsmber and year 
of Begolation 

Sobject 

Extent of operation 

Power to dntioB how to be 
exercised or performed 

1 

1 

2 

1 

8 

1 

4 


Vol 1798 



Hcf 1812 


t* 

ni of 1818 


SI of 1826 


Vol 1827 


Estates ot Intos* 
tates. 


« 

» 

« 

Foreign imm! 
giants. 


: State PrlsoneiB. 


« 

* 

Ailnvlan and 
Dilnvlon. 


Administration 
of landed prch 
perty. 


^’[Seotloiis 4| 6j 6 and 7«] 


Bo mnoh oa 
lepealed. 


baa not been 


So mnoh ae has not been 
repealed. 


« 

a 


The whole 


Bo mnoh aa has 'not boon 
repealedi exoept the woida 
and flgnies **and nl a qs ^ 6 
and 6| section XVli regn* 
lation m, 1808’*. 


b[Thd fanotloDs of the Gonrt ol 
'*Sadr Diwani Adalat” and of 
the “Board of Bevenne’; sbalf 
be performed leepectiv^y by 
the Jodioial Commissioner^ 
and by the State GoremmenA] 


* 

* 


The powers of the "Kimmat 
Adalat” shall be exercised by 
the Jndlolal Commissioner.^ 




The powers of the “Board of 
Bovenne” shall be exercised by 
the ^[State Goyemment]. 


9o mnoh of this Act as relates to the following Bengal Bcffolations y 
noted against each 

Bang. I at 1798 ... Transfer of Property Act, 1882 (4 of 188 
5®** ^2 •** Special laws Bepeal Act, 1922 U of 1922,. 

Beng. Beg. 17 of 1806 ... Kansfer of Property Act, 1882 (4 of 18821. 

Beng. 20 of 1810 ... Cantonments Act, 1889 (18 of 1889). 

J5 ^SJ Indian Troaeare-Troye Act, 1878 (6 of 1878). 
iSS" £ 5 * ^ Orimlnai Prooedore, 1862 (10 of 1882). 

rfiML* ta Om 0. P. b 7 Art 17 of 1878. and late ganeiaUy, 

*°*?“ *^ 0- (Ainandmont) Art, 1928 (0 P Ert 

l.•bSL1ed®te’’•■a.L btWiSSf: ® s. *• 




STATE ADAPTATIONS 
Begolatloni 7 of 1799 and ZI of 1812. 

Madhya Pradesh 

aoL Mahakoshal Beglcn of the State of Madhya Pradesh 

o* JndioBture at Nagpur” ff 

aite P. AdaptatioD of I.WB (State and aiSd S 
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Maharashtra 

In it^ application to the Vidarbha Begion of tho State of Maharashtra, in col. (4) against the 
said two Regulations, for the words “High Court of Jndicaturo at Nagpur” (as substituted bv C P 
and Rerar Act I of 1917, S. €>l\ substitute “tlio High Court at Bombay”. ^ y • * 

—Bombay (Vidarbha Begion) A. L. 0., 1960. 


B.-ACTS OF THE GOVEBNOK-GENEBAL IN COUNCIL 


Number and year 
of Act 

Subject 

Extent of operation 

1 ' 

2 

8 

vm of 1851 

ToUb on Beads and Bridges • • 

The whole Aoti except section 1 and 
the schedule. 




Xin of 1857 

Opium • 1 ; ; • 

Sections 21, 22, 28, 25, 26, 27, 28, 29. 

b[* 

* 

*] 

XV of 1864 , 

Tolls 

The whole Act. 


[a] The entry relating to Act 18 of 1853 (^o of Spirits in Cantonments) was repealed by the 
Amending Act, 1891 (XII of 1891). [b] The entry relating to the Minors Act, 1858 (40 of 
1858), was repealed by the Guardians and Wards Act, 1890 (Vlll of 1890). 


[THE] CENTRAL RESERVE POLICE FORCE ACT, 1949 

(ACT 66 OF 19491 
CONTENTS 

[The text of the Act printed here is as on 1-5-1969.] 


PRELIMINABY 

SECTIONS 

1. Short title and extent 

2. Definitions. 

CONSTITUTION OF THE FORCE 

3. Constitution of the Force. 

4. Appointment and powers of superior 

officers. 

6. Enrolment 

6. Resignation and withdrawal from the 
Force. 


OFFENCES AND PUNISHMENTS 
0. More helnoos offences. 

10. Less heinous offences. 

11. Minor punishments. 

12. Place of Imprisonment and llabiilty to 

dismissal on Imprisonment 

13. Deductions from pay and allowances. 

14. GoUecUre lines. 

ARREST 

15. Arrest 


GENERAL D UTIE S OF MEMBERS 
OF THE FORGE 


7. General dnties of 
Force. 


members of Ibe 


SUPERINTENDENCE, CONTROL 
AND ADMINISTRATION OE 
the FORCE 

8. Superintendence, control and admini- 
stration of the Force. 


MISCELLANEOUS 

10. Powers and duties eonferrable and Inn 
posable on members of the Force. 

17. PretecUon for acts of members of 

the Force. 

18. Power to make roles. 

10. Validation of acts done before com- 
mencement of Act 

THE SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


“The Crown Representative’s Police 
Force” which was raised by the late 
Crown Representative as a reserve force to 
id Indian Stales in the maintenance of 
law and order in times of emerRency. hM 
been retained as the Central Reserve PoUce 


Force even after the lapse of para- 
moimlcy. 

2. The Crown Representative’s Police 
Force Law, 1939, which was made under 
the Foreign (Jurisdiction) Order, 1937, to 
provide for the constitution and regulation 
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of the Force, aulomaticallv ceased to have of the Central Resen’C Police Force, by 
effect from the 15th Aujjust, 1947, but no the Central Government, For the pur- 
enactment has been made for the regula- poses of tliis Bii], this Force falls within 
tion and control of this Force by the Gov- the category of “any oilier armed forces 
emment of India after the 15th August, raised or maintained by the Dominion” 
• 1947. The objects of the proposed Bill are mentioned in Paragraph 1 of List 1 of the 

to replace the old Crown Representative’s Seventh Schedule to the Government of 
Police Force Law, 1939, and thus provide India Act, 1935, as adapted.” 
for the organisation, control and regulation — Gaz. of Ind., 17-12-1949, Pt. V. p. 473. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

— ^Amended by Act 3 of 1951. 

—Adapted by A.L.O., 1950. 

COGNATE ACTS AND PROVISIONS 

(1) Assam Rifles Act, 5 of 1941. 

(2) Army Act, 46 of 1950. 

(3) Border Security Force Act, 47 of 1968. 

(4) Central Industrial Security Force Act, 50 of 1968. 

(5) Delhi Special Police Establishment Act 25 of 1946. 


ITHE] central RESERVE POLICE FORCE ACT, 1949 

(ACT 66 OF 1949)a 

[28th December, 1949.] 

An Act to provide for the constitution and regulation of an armed Central 

Reserve Police Force. 

^ereas it is expedient to provide for the constitution and regulation of an 
finned Central Reserve Police Force; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India_ 17.1 2 - 1 Q 4 Q 
PL V, p. 473. ^ 

PRELIMINARY 

1< Short title and extent— (1) This Act may be callpd THF oirxrmAT 
RESERVE POLICE FORGE ACT, 1949. ^ ^ CENTRAL 


] and applies to members of 


(2) It extends to the whole of TnHi> , 
the Force, wherever they may be. 

[a] The. words “racept the State of Hyderabad" inserted by A.L.O 1950 were 
uTwSU ® s’ 3 and Sch. 

Ject or “ the sul^ 

(a) “active duty- means tte duty to restore and preserve order in anv local 

area in the event of any disturl^ce therein; ^ 

(b) “dose arresT means confinement within the Force or a detachment of 

^ quarter-guard building or tent under charge of a 

(c) "the Force” means the Central Reserve Police Force* 

Force" means a person who has been appointed to the 

before or after the commencement 
of Act, arid m Sections 1, 3, 6, 7, 16, 17, 18 and 19, includes also 

a person appomted to the Force by the Central Government, whe^er 
before or after such commencemeot; ^ 

open arrest" ineans confinement within the precincts of any barracks 
lines or (^p for the time being occupied by any part of the Force; ’ 
prescribed" means prescribed by rules made under this An*-. 


(e) 
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(g) “subordinate officer" means a member of the Force of the 0 | 

subedar-major, subedar, jemadar or sub-inspector; 

(h) the expressions “assault", “criminal force" “fraudulently'*, “reason to 

believe” and “voluntarily causing hurt” have the meanings Q«ignAd to 
them respectively in the Indian Penal Code. 


CONSTITUTION OF THE FORCE 

3. Constitution of the Force. — (1) There shall continue to be an armed force 
maintained by the Central Government and called the Central Reserve Police 
Force. 

(2) The Force shall be constituted in such manner, and the members of the 
Force shall receive such pay, pension and other remuneration, as may be pre- 
scribed. 

4. Appointment and powers of superior officers. — (1) The Central Government 
may appoint to the Force a Commandant and such other persons as it thinlrq fit to 
be assistant commandants and company officers. 

(2) The Commandant and every other officer so appointed ghaTl have, flrid 
may exercise, such powers and authority as may be provided by or under this 
Act. 

5. Enrolment. — Before a person is appointed to be a member of the Forces 
the statement contained in the recruiting roll set out in the Schedule shall be read 
out and, if necessary, explained to him in the presence of an officer appointed 
imder sub-section (1) of Section 4, and shall be signed by such person in acknow- 
ledgment of its having been so read out to him * 

Provided that any person who has for a period of six months served with the 
Force, shall, on appointment to the Force thereafter, be deemed to be a member 
of the Force notwithstanding that the provisions of this section have not been 
complied with in his case. 

6. Resignation and withdrawal from the Force*.— *No member of the Force 
shall be at liberty to— 

(a) resign his appointment dming the term of his engagement, except before 

the expiration of the first three months of his service; or 

(b) withdraw himself from all or any of the duties of his appointment; 

without the previous permission in writing of the Commandant or 
assistant commandant or any other officer authorised by the Command- 
ant to grant such permission. 

[a] Cf. S. 8 of the Border Security Force Act, 1968 (4Si of 1968]. 


GENERAL DUTIES OF MEMBERS OF THE FORCE 

7« General duties of members of the Foroe.r— (1] It shall be the duty di 
every member of the Force promptly to obey and to execute aU orders and war- 
rants lawfully Issued to him by any competent authority, to detect and biin8 
offenders to justice and to apprehend all persons whom he is le^^y authorised to 
apprehend and for whose apprehension sufficient grounds exist 

(2) Every member of the Force shall be liable to serve without and beyond, 
as well as within, the territory of India.* 

[a] See S. 7 of the Border Security Force Act 10^8 {47 of 1968). 
StJPEBINTENDENCE, CONTROL AND ADMINISTRATION OF THE PORCH 


8. Superintendenco, centred and administratioa 
suT)erintendence of, and control over, the Force shall 


Section 7 — Note 1 
fll The members of the Central 
Reserve Police have f duty to 

detect and bring offenden to Justloe and, 


therefore, they are "police officers" ^th- 
in the meaning of SecUon 26, Evidence 
Act AIR 1966 Eutch 1 (6)i 1960 Cil 14 
317. 
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ment; and the Force shall be administered by the Central Government in accord- 
ance with the provisions of this Act and of any rules made thereunder through 
such officers as the Central Government may from time to time appoint in this 
behalf. 

(2) The Headquarters of the Force shall be at Neemuch or at such other 
place as may from time to time be specified by the Central Government. 

(3) While on active duty outside its headquarters, the Force shall be subject 
to the general control and direction of such authority or officer as may be pre- 
scribed or as may be specially appointed by the Cent^ Government in this behalf. 


OFFENCES AND PUNISHMENTS 

0. More heinoiis offences*. — Every member of the Force who^ 

(a) begms, excites, causes or conspires to cause or joins in any mutiny, or 
being present at any mutiny, does not use his utmost endeavour to 
suppress it, or knowing, or having reason to believe in, the existence 
of any mutiny, or of any intention or conspiracy to mutiny or of any 
conspiracy against the State does not, without delay, give information 
thereof to his superior officer; or 

M uses, or attempts to use. c riminal force to, or commits an assault on, his 
superior officer, whether on or off duty, knowing or having reason to 
believe him to be such; or 

(c) shamefuUy abandons or delivers up any post or guard which is commit- 
ted to his charge, or which it is his duty to defend; or 

Id) directly or indirectly holds correspondence with, or assists or relieves 

My person in arms against the State or omits to discover immediately 

to nis superior officer any such correspondence coming to his know- 
ledge; or 


wbo, while on active duty,—* 

(o) disobeys the lawful command ol his superior officer; or 
(f) deserts the Force; or 

^ .&d «»> » t*, „gd.iy 

® to go in search ol 

“ party or patrol without being regularly relieved 

H) criminal forw to. or commits an assault on, any person bringina 
proi^ns or other necessaries to camp or qu^, orfor^ 

or br^ Into any house or other place for phmder, or pl.m^ 
destroys or damages property of any kin^ <» “ Piunaers, 

P) displays cowaidioe in tiie execution o! his duly, 

AaH be punishable witii transportation for lif^ for a term nH 

Ibi ^ Security Force Act, 1968 (4Z of 1968). 

Penal Code^ 18WL^ ^ i^erence tp transp(»tation, now see S, g3A of Oe 
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10. Less heinous offences. — Every member of the Force who 

(a) is in a state of intoxication when on, or after having been warned for, 

any dut>' or on parade or on the line of march; or 

(b) strikes or attempts to force any sentry; or 

(c) being in command of a guard, picquet or patrol, refuses to receive any 

prisoner or person duly committed to his charge, or without proper 
authority releases any person or prisoner placed under his charge, or 
negligently suffers any such prisoner or person to escape; or 

(d) being under arrest or in confinement, leaves his arrest or confinement, 

before he is set at liberty by lawful authority; or 

(e) is grossly insubordinate or insolent to his superior officer in the execu- 

tion of his office; or 

(f) refuses to superintend or assist in the making of any field-work or other 

work of any description ordered to be made either in quarters or in 
the field; or 

(g) strikes or otherwise ill-uses any member of the Force subordinate to 

him in rank or position; or 

(li) designedl)' or through neglect injures or loses or fraudulently disposes 

of his arms, clothes, tools, equipments, ammunition or accoutrements, 

or any such articles entrusted to him or belonging to any other person; 
or 


(i) malingers or feigns or produces disease or infirmity in himself, or inten- 
tionally delays his cure, or aggravates his disease or infirmity; or 

0) with intent to render himself or any other person unfit for service, volun- 
tarily causes hurt to himself or any other person; or 

(k) does not, when called upon by his superior officer so to do or upon 
ceasing to be a member of the Force forthwith deliver up, or duly ac- 
count for, all or any arms, ammunition, stores, accoutrements or other 
property issued or supplied to him or in his custody or possession as 
such member; or 


(l) knowingly furnishes a false return or report of the number or state of 

any men under his command or charge or of any money, arms, ammu- 
nition, clothing, equipments, stores or other property in his charge, 
whether belonging to such men or to the Government or to any mem- 
ber of, or any person attached to the Force, or who, thrmigh design 
or culpable neglect, omits or refuses to make or send any return or 
report of the matters aforesaid; or 

(m) absents himself without leave, or without sufficient cause over-stays 
leave granted to him; or 


(n) is guilty of any act or omission which, though not specified in this Act 

is prejudicial to good order and discipline; or 

(o) contravenes any provision of this Act for which no punishment is oxr 

pressly provided; or 


Section 10 — Note 1 


(1) When on Asst. Commandant invest- 
ed with mai^istcrial powers under S. 16 
couvicts a delinquent for an ofTcnce 
imdcr Section 10 (m), appeal will lie to 
the Sessions Court. 1960 Raj LW 620. 


(2) Where a member of the force was 
Balt with in a departmental enquiry for 
default under Section 10 (m), and the 
’‘faulter was not allowed to cross-exa- 
dne an officer who had reported 
<ainst him, If no prejudice was cau^d 
16 encTuIry is not ^liated. AIR 1966 


Raj 140 (142): 1966 Raj LW 26 (DD). 

(3) Police charfjed under Section 10 
(m), acquitted by Appellate Court not 
on merits of case but on jfroimd that 
the trial was vitiated — Acquittal is no 
bar for Institution of departmental en- 
quiry. AIR 1966 Rai 140 (141): 1966 Raj 
LW 26 (DB). 

(4) Delinquent though not prosecuted 

for offence under Section 10 can be 
awarded punishment of dismissal under 
Section 11. AIR 1966 Raj 140 U42)t 

1965 Raj LW 26 (DB). 
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.who, while not on active duty,« 

(p) commits any of the offences specified in clauses (e) to fl) (both inclu- 
sive) of Section 9, 

shall be punishable with imprisonment for a term which may extend to one year, 
01 with fine which may extend to three months’ pay, or with both. 


11. Minor punishments. — (1) The Commandant or any other authority or 
officer as may be prescribed, may, subject to any rules made under this Act. award 
in heu of, or in addidon to, suspension or dismissal any one or more of the follow- 
ing punishments to any member of the Force whom be considers to be guilty of 
disobedience, neglect of duty, or remissness in the discharge of any duty or of 
other misconduct in his capacity as a member of the Force, that is to say,— 

(a) reduction in rank; 

(b) fine of any amount not exceeding one months pay and allowances; 

fc) confinement to quarters, lines or camp for a term not exceeding one 

mouth; 

fd) confinement in the quarter-guard for not more than twenty-eight days; 

with or without punishment drill or extra guard, fatigue or other duty, 
and 

(e) removal from any office of distinction or special emolument in the Force. 

(2) Any punishment specified in clause (c) or clause (d) of sub-section (1) 
may be awarded by any gazetted officer when in command of any detachment of 
the Force away from headquarters, provided he is specially authorised in this be- 
half by the Commaiidant. 

(3) The assistant commandant, a company officer or a subordinate officer, not 
being below the rank of subedar or inspector, commanding a separate detachment 
Or an outpost or in temporary command at the headquarters of the Force, may, 
without a formal trial, award to any member of the Force who is for the time 
being subject to his authority any one or more of the following punishments for 
the commission of any petty offence against discipline which is not otherwise pro- 
vided for in this Act, or which is not of a sufficiently serious nature to require pro- 
secution before a Criminal Court, that is to say, — 

(a) confinement for not more than seven days in the quarter-guard or such 

other place as may be considered suitable, with forfeiture of all pay 
and allowances during its continuance; 

(b) punishment drill, or extra guard, fatigue or ofher duty, for not more 

than thirtv days, with ©r without confinement t© quarters, lines or 
camp; 

(c) censure or severe censure: provided that this punishment may be award- 

ed to a subordinate officer only by the Commandant. 

(4) A jemadar or sub-inspector who is temporarily in command of a detach- 
ment or an outpost may, in like manner and for the commission of any like offence 
award to any member of the Force for the time being subject to his authority any 
of the punishments specified in clause (b) of sub-section (3] for not more than 
fifteen days. 


12. Place of imprisonment and liability to dismissal on imprisonment— (1) 
Every person sentenced under this Act to imprisonment may be dismissed from 


SeclloD 11 — Note 1 
(1) SeclioQ 11 deals with only minor 
punishments. A plain reading of S. 11 
makes U clear that a punishment of 
dismissal can be awarded thereunder 
even if the delinquent is not prosecuted 
for an offence under S. tO (m). AIR 
1965 Ral 140 (141, 142): 1965 Raj LW 
20 . 

IVoL 2.1 S A. >L 23 


Section 12 — Note I 
(1) Punishment of dismissal may be 
given to a delinquent in addition to the 
sentence awarded to him. On conviction 
It is not necessary to hold a regular 
enquiry If the authorities nieau to pro 
ceed under Section 12. Section does not 

S®*.. a person should not 

be liable to dismissal if he is not con- 


854 [S 13— S 16 N 1] 


[The] Cenfral Beserve Police Force Act, 1948 

the Force, and shall further be liable to forfeiture of pay, allowance and anyotheu 
moneys due to him, as well as of any medals and decorations received by him. 

Every such person shall, if he is so dismissed, be imprisoned in the pre- 
scnbed prison, but if he is cot also dismissed from the Force, he may if the Court 
or the Commandant so directs, be confined in the quarter-guard or such other place 
as the Court or the Commandant may consider suitable. 

13. D^uctions from pay and aUowances.— The following penal deductions 

may be made from the pay and allowances of a member of the Force by his com- 
pany otiicer, that is to say, — 

* j 1 . 1 r every day of absence either on desertion or 

withou^ leave and for every day of imprisonment awarded by a Cri- 
minal Court or of confinement awarded under Section 11; 

(b) all pay and allowances for every day whilst he is in custody on a charge 

for an offence of which he is afterwards convicted; 

(c) all pay and allowances for every day on which he is in hospital on ac- 

count of sickness certified by the medical officer attending on him at 
the hospital to have been caused by an offence committed by him 
under diis Act; 

(d) all pay and allowances ordered to be forfeited under Section 11; and 

(e) such as may be ordered by the Commandant or assistant com- 

mandant in order to make good any expenses caused by the member ofi 
the Force, or any loss of, or damage or destruction done by him to, 
any arms, ammunition equipment, clotliing, instrument or decorations 
belonging to the Force or to any buildings or property, 

14 Collective fines. — Whenever any weapon, part of a weapon or ammu- 
nition, forming part of the equipment of a company or other similar unit of the 
Force, is lost or stolen, the Commandant may, after making such inquiry as he 
thinks fit and subject to such rules as may be prescribed, impose a collective fioo 
upon subordinate officers and men of such unit, or upon so many of them a 5 » 
in his judgment, should be held responsible for such loss or theft, 

ARREST 

^15. Arrest— (1) Any member of the Force who commits any offence specified 

in >^ection 9 or Section 10 may be placed on open or close arrest bv anv officer 
of the Force. 


(2) Where any subordinate officer orders an arrest under suh-secHon (1), he 
shall forthwith or at the earliest opportunity report the arrest to his company or 
detachment^ commander who shall after investigating the case order the release 
or the continued arrest of the member of the Force arrested. 


MISCELLANEOUS 


19, Powers and duties confcrrable and Imposable on members of rlie Force.— 
(1) The Central Government may, by general or special order, confer or impose 
upon any member of the Force any of the powers or duties conferred or imposed 
on a police oflicer of any class or grade by any law tor the time being in force. 


ScclIoD 12 — Nolc t (fonid.) 

vfcled and sentrnred unde* the Act. AIR 

1965 Raj 140 (141): 1965 Raj LNV 26 

fUlf)' 

Sfciloo 16 — Note 1 

(1) Merely because some special powers 
or duties of polite officers are not 
conferred or imposed on Ihe mem* 
bers of the Central Reserve Police Force 
under Section 16 it would not mean that 
Ihey are not "poHce officers" wilhin the 


meniiina of Section 25, Evidence Acl. 
AIR 1956 Kutch I (4): 19.50 Cri U 217. 

(2) The act of the Central GDvernriK''n( 
investina any commandant or Asst. Coiii- 
mandanl with Ihe powers of a migis* 
Irate, does not create any special class 
of Courts. Such mealsirates have to look 
to Criminal P. C. for Kuldance In all 
matters of procedure includinit questions 
of riffht and forum of appeal. 1900 AaJ 
LW 620. 
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anything contained m the Code of Criminal Procedure. 
1898 the Central Government may invest the Commandant or an assistant com- 
mandant with the powers of a Magistrate of any class for the purpose of inquiring 
into or trymg any offence committed by a member ot the Force and punishable 
under this Act, or any offence committed by a member of the Force against the 
person or property of another member; 

Provided that — 

(i) when the offender is on leave or absent from duty, or 

(ii) whea ofiFence is not connected with the offender’s duties as a mem- 

ber of the Force, or 

(m) when it is a petty offence, even if connected with tfio offenders duties 

as a member of the Force, 

^ prescribed authority within the limits of whose jurisdic 

n . so directs, be inquired into or tried by an 

ordinary Cnminal Court havmg jurisdich'on in the matter. ^ 

17. Protection for acts of members of the Force.— (1) In any suit or pro- 
ceeding against any member of the Force for any act done by him in pursuiSico 

tl a? “'"Patent authority, it shall be lawful for him to plead 

that such act was done by him under the authority of such warrant or order^ 

(3) Notwitlistanding anything contained in any otlier law fnr k u • 
in force, any legal proceeding (Ihether civil or crimtaT) which nit 
brought against any member of the Force for anything dreor^nLd^H 7 ^ 
done under tlie powers conferred by. or in pursuance of anv 
Act or the rules thereunder, shall be commenced within VhrpJ ^ 
act complained of was committed and not otherwise and notice 

(2) In particular and without prejudice to the generalitv r 

power, such rules may provide for all or auy of the follS matteS, uaS:-^^® 

(a) regulating the classes and grades of and the nav • j i 

£“X°'’ “ “Si.™ “ ,.S 

(c) fixing the period of service for members of the Force; 

(d) relating the award of minor punishments under Section 1 7 .nj 

ist, ST’ zi-zi? A 

of deductions made under Section 13- the remission 

ss't 

to Gazette oUnd.^ 7955.°?? f Published 
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19. Validation of acts done before cottunencement of Act — Any order made, 
thing done, or action taken by or in relation to a member of the Force, on or 
after the 15th day of August, 1947, but before the commencement of this Act, 
shall, for all purposes, be deemed to have been made, done or taken under this 
Act as if this Act were in force on the day on which such order was made, thing 
was done or action was taken. 


THE SCHEDULE 
RECRUITING ROLL 
(See Section 5) 

After you have served in the Force for such period as the Central Government 
may prescribe, you may, at any time when not on active duty, apply for discharge, 
through the officer to whom you may be subordinate, to the Commandant, and you 
will be granted your discharge after two months from the date of your application, 
unless your discharge would cause the vacancies in the Force to exceed one-tenth 
of the sanctioned strength in which case you shall be bound to remain until this 
objection is waived or removed. But when on active duty, you shall have no 
claim to a discharge, and you shall be bound to remain to do your duty until the 
necessity for retaining you in the Force ceases when you may make yoxir applica- 
tion in the above-mentioned manner: 

Provided that, if you wish to withdraw from the Force, you may submit your 
resignation at any time before the expiration of the first three months of your ser- 
vice, but not afterwards until the completion of the period prescribed as aforesaid; 
the Commandant may either accept your resignation forthwith or at the end of 
three months from the date of its receipt: 

Provided, also, that the Commandant may, if he thinks fit, allow you to re- 
sign at any time on your giving three months’ notice of your wish to do so. 

Signature of the member of the force in acknowledgment 
of the above having been read out to him. 

Space for impression of the members left thumb to be 
taken in the presence of the enrolling officer. 

Signed in my presence after I had ascertained thqf- the 
candidate understood the purport of what he signed. 

Commandant 

or other authorised enrolling office* 

Place 

Date 

■ > ■^4 
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[The text of the Act printed here is as on 15-4-1969.] 
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ties. 

OA. CoUectloD of tax to be only by reals- 
tercd dealers. 

10. Penalties. 
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secution. 
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12. Indemnity. 

18. Power to make rules. 


CHAPTER IV 

GOODS OF SPECIAL IMPORTANCE 
IN INTER-STATE TRADE OR COM- 
MERCE 

14. Certain a^ods to be of special im- 

portance in Inter-State trade or 
commerce. 

15. Kestriclions and conditions In regard 

to tax 03 sale or purchase of declar- 
ed goods witbln a Slate. 

16. Repeal (Rep. by Act 58 of 1960, S. 2), 


STATEMENT OF OBJECTS AND REASONS 


*‘In the Interest of the national economy 
of India certain amendments were under- 
taken in the Constitution by the Constitu- 
tion (Sixth Amendment) Act, 1956. where- 
by— 

(a) taxes on sales or purchases of goods 
in the course of inter-State trade or 
commerce were brought expressly 
within the purview of the legislative 
jurisdiction of Parliament; 


authorise the State Governments to impose 
on behalf of the Central Government tax 
on the sale or purchase of goods in the 

inter-State trade or commerce. 
Ihe Central legislation should also dele- 
gate to the States the Central Government’s 
power to levy and collect the tax and for 
mis purpose prescribe the same system of 
registration, assessment, etc., as prevails in 

me Slates concerned under their own 
saJes-tax system. 


(b) restrictions could be imposed on tho 
powers of State legislatures with res- 
pect to the levy of taxes on the 
sale or purchase of goods within 
the State where the goods arc of 
special importance in inter-State 
trade or commerce. 


The amendments at the same time autl 
onsed Parliament to formulate principh 
for determining when a sale or purchai 
lakes place in the course of inter-Stal 
trade or commerce or in the course < 
export or import or outside a State i 
order that the legislative spheres of Parlii 
ment and the Stale legislatures become 
clearly demarcated. In the case of good 
of special importance in inter-State trad 
or commerce, a law of Parliament is t 
lay down the restrictions and condition 
subject to which any State law may rege 
late the lax on sales or purchases of sucJ 
goods in the State. 

I seeks to provide for th 

IcgislaUon authorised by the Conslitutioi 
M amended above with a view to enablini 
the Stale Governments to raise additiona 
revenues by Ic^^ing tax on Inter-Slat, 
transactions which are at present immim. 
from lax under their respective sales ta: 
laws. taking into accoiuit the re 

commendations of the Taxation Enquirj 
Commission and In consultation with th 
Slates, the Government of India are of thi 
view that the following principles shoulc 
govern the scheme of the detailed legUla 
tion on the three interrelated subjects; 


|i) The Central Government 


should 


(ii) An important aspect of the Central 
legislation will be concerned with the defl- 
nition of the locale of sales for the pur- 
pose of defining in detail the relative juris- 
diction, firstly of the Union and the States, 
and secondly, of the States inter se. It is 
therefore, necessary that the law should 
define clearly, with specific reference to 
sa es tax the circumstances in which a 
sale or purchase becomes taxable by a 
particular State and no other. It should 
also define for the purpose of the Consti- 
tutional restrictions on the State’s power 
to impose a tax under item .54 of the 
olatc list, when a sale or purchase of 
goods may be said to take place; 

(a) in the course of export out of India, 

(b) in the course of import into India 

and ^ 




‘ luici-oiaie iraae or 

commerce. 

(iii) The Central le^slation should pro- 
(or Ihe declaration of certain mm. 
modities which are in the nature of raw 

Sfersu. “I'’ importance to 

mter-Statc trade or commerce and lay 

restnclions and conditions as to 
the rate, system of levy and other incidents 

the Stales 2y 
topose tax on the sale or purchase there^ 

8. Necessary provisions have, thereforp 

Chapters 

this Bill incorporalinR the principles stated 


A affected by subsequent legislation 
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[THE] CENTRAL SALES TAX ACT, 1956 

(ACT LXXIV OF 195C)» 

[21st December, 1956.] 

An Act to formulate principles for determining when a sale or purchase of goods 
tal<es place in tlie course of inter-State trade or commerce or outside a State 
or in the course of import into or export from India, to provide for the levy, 
collection and distribution of taxes on sales of goods in the course of inter- 
state trade or commerce and to declare certain goods to be of special impor- 
tance in inter-State trade or commerce and specify the restrictions and condi- 
tions to which State laws imposing taxes on the sale or pmrehase of such 
goods of special importance shall be subject 

Be it enactedi^y Parliament in the Seventh Year »f the Republic of India as 
follows: — 

[aj For Statem«t of Objects and Reasons, see Gazette of India, Extraordinaiy, 
2M 1-1956, Pt U, Sec. 1, p. 857 


CHAPTER I 
PREUMINARY 


1. Short title, extent and commencement — (1) This Act may ho called THE 

CENTRAL SALES TAX ACT, 1956. 

(2) It extends to the whole of India *[* • •]. 

(3) It shall come into force on such date' as the Central Goveinment may, 
by notification in the Olficial Gazette, aiDpoint and different dates may b© appoint- 
ed for different provisions of this Act. 


La] The words "except the State of Jammu and Kaslimir" were omitted by Iho 
Central Sales Tax (Amendment) Act, 1958 (5 of 1958), S. 2 113-3-1958], 
[b] The whole of the Act, except S. 15 came into force on 5-1-57: see S R O 78 
published in Gaz. of Ind., Pt. U, S. 3, Extra., p. 57, S. 15, as amended in 
1958 was enforced on 1-10-1958; see G.S.R. 897, Gaz. of Ind.. 1-10-1958. 
Pt. U, S. 3 (i). Ext., p. 47G. 


The Act has been extended to the Union Territory of— (1) Goa, Daman and 
Diu by Reg. 12 of 1962 [w. e. f. 21-1-1963]; (2) Pondicherry by G. S. R. 132 
^1963. Gaz. Ind., 26-1-1963. Pt. H, S. 3 (i), p. 139 (w.ei. 3-6-1963). 


Section 1 — Note 1 

(1) An Act which is merely enacted for 
the purpose of imposing tax wliich is to 
be collected and to be retained by the 
State docs not amount to law giving, or 
authorising the giving of, any preference 
to one State over another, or making or 
authorising the making of, any discrimina- 
tion between one State and another, mere- 
ly because of varying rates of tax 
prevailing in different Slates. AIR 193f 
SC 147 (156, 158): (1909) 1 SCJ 318. 

(2) A measure which i.s intended to 
check evasion of tax is undoubtedly a valid 
measure. It is in public interest to see 
that in the guise of freedom of trade, they 
do not evade the payment of lax. AIR 
19C9 SC 147 (163): (1909) 1 SCJ 318. 


(3) Normally a law imposing a tax on 
Inlra Statc Sales does not offend Art. 301. 
The Central Sales lax Act, 19.')6 Is no ex- 
c.plion to this rule. Even ossumln* that 
the Art Is v'ilhln the mischief of Aril- 
rlp .SOI it is cerlainiy a law made by 
Parliament In public interest and »«ved 
K Article 302. There i» BOthIn* In the 


Act which offends Article 303 (1). AIR 
1969 SC 147 (161): (1969) J SCJ 318. 

(4) One of the purposes sought to be 
achieved by the Act is to specify the re- 
strictions and conditions to which State 
laws, imposing taxes on the sale or pur- 
chase of certain goods which arc declared 
to be of special Importance, shall be sub- 
ject. AIR 1967 SC 1616 (1620): (1967) S 
SCR 677. 

(6) The Act was passed to levy and 
collect sales tax on inter-State sales to 
avoid confusion and conflict of jurisdic- 
tions; the tax is also collected only for the 
benefit of the States. (Per Subba Rao and 
Slrki JJ.) AIR 1965 SC 1610 (1514): (1965) 
2 SCR 129. 

(6) There is nothing in the subject- 
matter of the Central Sales Tax Act or in 
the mods of dealing with U which savours 
•f discrimination between the citizens of 
•ne Stale and those of another. It enun- 
ciates one common and uniform principle 
applicable to alt states viz., that any class 
of goods which was immune from taxation 
in any State Is exempted under Section 8 . 
AIR 1962 Andb Pra 204 (208): (1961) 8 
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Defimtions. — In this Act, unless the context othervwso requires, 

(a) “appropriate State” means — 

(i) in relation to a dealer who has one or more places of business 
situate in the same State, that State; 

lii) in relation to a dealer who has * *1 places of business situate 
in difierent States, every such State with respect to the place or 
places of business situate within its territory; 

(W) “d^er" means any person who carries on the business of ^[buying or 

selling goods], and includes a Government which carries on such 
business; 


SecIlOQ 1 — Note i (conid.) 

Andh WR 344. (Section 8 !s not viola- 
tive of Article J4 cf Constitution.) 

(7) Act though not extended Ic State of 
J. and K. Article 1 read with Entry 15 
of Schedule 1 of Constitution indicates 
Inal J. and K, is one of Stales in Union of 
India. For liability to Central Sales Tax 
movement of geods need not neecssarily 
terminate in Stale where Central Sales Tax 
Act is applicable. (1985) 67 Pun LR 891: 
1905 Cur LJ 737. 

(8) Notification Issued by Central Gov. 
emmenl bringing into (.rce Section «. the 
charging section, as and from 1-7-1057 is 
not invalid in so far as it relates to declar- 
td goods until such date as the rele- 
vant provisions of Section 15 are also 
brought into force. Under Section I (3). 
the Act cnipowers Central Govenuuent to 
appoint differcDl dates far bringing inlo 
force different provisioos af the Act. AIR 
1962 Mad 42 (44. 45) (DD). 

(9) Central Sales Tax (Amendment) 
Ordinance came mta effect immediatelv on 
6-0 1909 with retraspectlve effect and 
sought to ^hdate past levies and collec. 

wTi966 * ^ Times. Dated 

SecIloB 2 (a] — Note f 

(1) The dealer is liable under Section 6 
(11 to pay tM under the Act an all sales 
effected by him in the course of Inter-State 
radc. Under Section 7 the dealer liable 
to pay tax has to apply for registration to 
me specfficd authority in the Appropriate 
Slate and the appropriate State’* under 
Section 2 (a) Is defined to relation to the 
deters place of business. (1905) 67 Pun 
LR 891 (894): 1965 Cur LJ 737 (DB). 

I- contemplated by Section 3 (b) 

b effected within the State In which the 
documents of title to the goods sold are 
transferred reciting in a transfer of the 
property in them; that state is the “an- 
propriale slate*' in respect of such sale 
wilhin the meaning of Clause (li) of Ex- 
planation to Section 2 (a). (Prior to 

- See now Section 2 

I^SCR^Vfl *i*ni ^ l*®*^** 

STr 2 ^ 7 ’®/! ^ *^®***^ 211 (214): 21 
STC 437. (Inler-slate sales — Appropriate 

U effected.) ^ which the salS 


Section 2 (b) — Note 1 
11) A person can be held to be a dealer, 
if he engages himself in a course cf deal- 
ing, buying, setliug and supplying goods 
^d commodities with the object of mak- 
ing a profit. Where a person in the 
course of carrjnng on the business is re- 
juired to dispose of what mav be called 
hjs fixed asseU or his discarded goods ac- 
quired in the course of business, an infer- 
ence that he desires to carry on the busi- 
nws of selling his fixed assets or discard- 

ordinarily arise. AIR 
1969 SC 348 (351): (1969) 1 SCJ 376. (As- 
sosseesmain business, maoufi.cture and sale 
•f heavy machinery — Arc furnaces pur- 
chased for being installed in the foundry, 
found unsuitable for the purpose — 
Disposal thereof by sale 6 years later at a 
pinfit Assessee. held not to be a dealer 

within Section 2 (b) in relation to tiiis 
sale.) 

(2) ElectricHy i» “goods” for the pur- 
pose of ihe Central Sales Tax Act and the 
Madras Genera! Sales Tax Act. A distri- 
biitor of elrclricily who purchases electri- 
city and distributes it to its local consu- 
mers in a specified area and who is re- 
quired to purchase certain goods from out 
•f the Stale dealers for the purpose of dis- 
tributing eleclricilv. has to be treated as 
a dealer and is entitled to be registered 

^ t^) Central Sales Tax Act. 

LJ%25^^^ Mad 477 (479): (1963) 2 Mad 

(3) A person converting latex tapped 
from rubber trees into sheets and effecl- 
ing a sale of them is not a dealer within 

2 (b). The usual 
method of selling latex is to convert R 

into sheets and Ihe conversion is not a 

seiiiial for the transport and marketing of 

air 1965 Ker 71 
(71): 1964 Ker LJ 534 (DB). 

(4) The burden of proving that the as- 

on!?® carrying on business of buving 

and selling goods and hence a “dealer” as 

?h \ 

the Sales-tax Authorities, (1968) l srJ 
28 (285): (1968) 1 ITJ 103 ^ 

nf -i ^ wilhin dennitlon 

'n Section 2 (b) of 
Central Act need not necessarily be a dea- 
aa ^*^'Pcd in Sales Tax .4ci of a Sini^ 

*3 STC 832 
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(c) “declared goods” means goods declared under Sec. 14 to be of special 
importance in inter-State trade or commerce; 

,{d) “goods” includes all matenals, articles, commodities and all other kinds 

o moveable property, but does not include “[newspapers], actionable 
claims, stocks, shares and securities; 

“[(dd) “place of business” includes 

(i) in any case where a dealer carries on business through an agent 
(by whatever name called), tho place of business of such agent; 

(u) a warehouse, godown or other place where a dealer stores his 
goods and 

(iii) a place where a dealer keeps his books of account;] 

(e) “prescribed” means prescribed by rules made under this Act; 

(f) “registered dealer” means a dealer who is registered under Section 7; 

grammatical variations and cognate expressions, mlans 
W ^ J ^ property m goods by one person to another for cash or 
or deferred parent or for any other valuable consideration, and 
mcludes a transfer of goods on the hire-purchase or other syriem of 

tion^ornr include a mortgage or hypotheoa- 

tion of or a charge or pledge on goods; 


(h) 


S s^e nf T ‘ « consideration for 

ing to the^ discount accord- 

ant c practice normaUy prevailing in tho trade, but inclusive of 

orrieioht^ dehvery thereof other than the cost 

ot freight or dehvery or the cost of installation in cases where such 
cost IS separately charged; 


SecUon 2 (c) — Note 1 

(1) It IS only by a manufacturing nro- 
cess that the cotton and seed are separat- 
ed and It IS not correct to say that the seed 
so separated is cotton itself, or part of the 
cottom They are two distinct goods 
mougb before the manufacturing process 
Inc seed might have been a part of the 
cotton itself. Therefore there is no taza« 
tion of the same goods both at the pur- 
chase point and the sale point. (19621 13 
STC 709 (713) (DB) (Andh Pra). 

SeeUon 2 (d) — Note I 

fl) Animals and birds in captivity are 
mov^le property and therefore goods 
Within Section 2 (d). Even assumhift that 
tbev do not fall within definition of cooda 
in Article 360 (12) of the Constitution sale 
of such things will fall within List I, 
Entry 97 and not under List II, Entry 64 
or List I. Entry Q2-A of the Constitution. 
Levy of tax on such sales is within com- 
petence of Parliament. AIR 1900 Eer 300 
(SeO): 1900 Rer LJ 631. 

Section 2 (g) — Note 1 

(1) To constitute a sale there must be 
two different persons in the ordinary sense 
of the term ‘person.* When one partner* 
ship has transferred goods to another part- 
nership and the partners of the two firms 
are Identical, it will be really a case of 
one person transferring goods to himself. 
There is. therefore, no “sale” so far as 
the definition of ‘sale* Is concerned, whe- 
ther it be under the Madras General Sales 


T?5 AiL w Central Sales Tax Act 

21 STC 72 • ILR 
(1966) All 81: 17 STC 10. (Interprela* 

P’ P- Sales Tax Act ) 

( 2 ) Word “sale” includes purchase abo, 

STC 

Section 2 (h) — Note 1 

|1) Where the cost of freight or delivery 
U separately charged it does not under 
Section 2 (h) form part of sale pNce. 
From this it is clear that unless freight has 
been separately charged to the know- 
ledge of the buyer, the cost of the freight 
cannot be deducted from the sale price. 
AIR m2 Mad 290 (296): (1962) 2 Mad 14 
S02 (DB)s 

(2) Under the definition of 'sale price* 
In Section 2 (h) any amount, whether It 
be tax or excise duty which is payable 
to the dealer as a consideration for the 
sale of the goods, makes up the sale price 
In respect of the transaction. Thus, where 
it is an Integral part of an agreement be- 
tween the dealer and his buyer that the 
buyer should bear the burden of the excise 
duty paid by the seller the excise duty 
forms part of the sale price of the goods. 
AIR 1962 Med 290 (296): (1962) 2 Mad 14 
302. 

(3) A dealer Is not entitled to deduct the 
excise duty paid in respect of goods sold 
by him in determining the turnover liable 
to assessment under the Act. AIR 1964 
Mys 212 (214): (1964) 16 STC 176 (DB). 
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(i) “sales tax law” means any law for the time being in force in any State 

or part thereof which provides tor the levy of taxes on the sale or pur- 
chase of goods generally or on any specified goods expressly mention- 
ed in that behalf, and “general sales tax law” means the law for the 
time being in force in any State or part thereof which provides for the 
levy of tax on the sale or purchase of goods generally; 

(j) “turnover' used in relation to any dealer liable to tax under this Act 

means the aggregate of the sale prices received and receivable by him 
in respect of sales of any goods in the course of inter-State trade or 
commerce made during any prescribed period and determined in the 
prescribed manner; 

(k) “year”, in relation to a dealer, means the year applicable in relation to 

him under the general sales tax law of the appropriate State, and 
where there is no such year applicable, the financial year, 

[a] The words “one or more” in sub-clause (ii) and the Explanation were omitted 

by the Central Sales Tax (Second Amendment) Act, 1958 (31 of 1958) 
S. 2 [1-10-1958]. 

[b] Substituted for the words “selling goods”, ibid. 

[c] Ixrserted, ibid. 


CHAPTER n 

tormulation of principles for determining when a sale or 

PURCHASE OF GOODS TAKES PLACE IN THE COURSE OF INTER-STATE 
TRADE OR COMMERCE OR OUTSIDE A STATE OR IN THE COURSE OF 

IMPORE OR EXPORT 

1 c* ^ ® purchase of goods said to take place in the course of 

into-State frade or commerce.— A sale or purchase of goods shall be deemed to 
lake place in the course of inter-State trade or commerce if the sale or purchase— 

(a) occasions the movement of goods from one State to another- or 


2.(h) — Note 1 (conid.) 

(4) Excise duty collected by seller from 
^ customers forms part of assessable 
nimover. It is part of the considerations 

710 miMDBY. 

Any amount received by a dealer as 
nsideration (or the sale of any ^oods has 
**V;lV^®d in the turnover of the 
♦h **** the assessee received from 

joe purchasers on account of Adal, dalall, 
nk commission, charity and insurance 
a part of the price paid by the pur- 
^asers. The payment of the amounts 
WRarded as part of the considera- 
»kJ» sales. The burden of proving 

charges did not form any part 
I the consideration for the sales was on 

Where an assessee sells compressed 
oiion, packed In bales, covered with 
nessian cloth and fastened with Iron 
Doops, there is an implied contract of .<ale 
of packing material also: The price charg- 
j a consolidated price and the assessee 
U liable to pay tax on the turnover rclat- 
# packing material also. The mere 
lacl that price of the packing material was 
not separately flxed makes no differenre to 
^sessment as there is an implied con- 
tractor for iu sale. 1968 MPU 665 (666, 
667); 22 STC 22 (DB). 


Sectioo 2 (j) — Note 1 

(1) Where turnover has been detined to 
mean the aggregate of the sale prices in 
respect of sales made during any prescrib- 
ed period and determined in the prescrib- 
ed manner, the turnover that would be 
liable to lax under Section 8 of the Act 
cannot come into existence un’ess the 
manner of its determination is provided 
for by the rules and it is so determined 

2 Mad LJ 

oOJ (JJo). 

(2) Any amount received by a dealer as 
consideration for the sale of any goods 
has to be included in the turnover of the 
deal(e^.^^l968 MPLJ 665 (666-66’’): 22 STC 

(3) A dealer Is not entitled to deduct 
the excise duty paid in respect of goods 
sold by him in determining the turnover 
liable to assessment under the \cl AIR 

(D^) 

SectlOD 3 — Note 1 

(1) (Case prior to amendment in 1958). 
In interpreting definition clauses in Ss. 3 4 
and 5, it would be inappropriate to requisi- 
tion in aid the ob.^ervations made in deci- 
sions in ascertaining the true nature and 
incidents without the assistance of anv 
definition clause of "sales out aide the 
State and “sales in the course of import 
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(b) is efiFected by a transfer of documents of title to the goods during their 
movement from one State to another. “ 

E)planation 1. — Where goods are delivered to a carrier or other bailee fo. 
tonsmission, the movement of the goods shall, for the purposes of Cl (b) be 

deemed to commence at the time of such delivery and teriSnTte at the time when 
uehveiy is taken from such carrier or bailee. 

in “°''e“ent of goods commences and terminates 

qtaiP f s**all rot be deemed to be a movement of goods from one 

thf ‘“/“Other by re^on merely of the fact that in the course o/such movement 
the goods pass tlrrough the territory of any other State. movement 


Sectlao 3 — Note i (contd.) 
or export*' aad “j^ales in the course of 
inler-Statc trade or cemmerce” used in 

^‘'ccu 65 (72); (1961) 

a InjpState sales contemplated by 
Article ^83 (2) (before Us ameodmenl by 
Constitution (Sixth Amendment) Act, 1956) 
were the same as those defined in Sec- 

K l:’ 

(3) (Case prior lo amendmeot In 1958). 
Sales eflected in Punjab State occassion- 
ing movement of goods sold to State of 
Jammu and Kashmir are inter-State sales 
and liable to tax. For liability to Central 
Sales Tax movement of goods need not 
necessarily terminate in State where 
Central Sales Tax Act is applicable. (1965) 
67 Pun LK 891: 1085 Cur U 737 (DB) ♦ 

1962 Mad 290 (297): (1962) 2 Mad 
U 302. (Goods sold to dealer in State of 
Jammu and Kashmir — Non-appHcabilitv 
of Act to that State in 1957 — Its effect 
on sale of goods by dealer In State of 

Madras — Sale being Inter-State is liable 
to tax.) 

[See also AIR 1963 Pal 369 (361); 1964 
BLJR 3 (DB). (Dealer In India selling 
goods to buyer In Nepal — Sale involving 
scries of integrated activllies ending in 
delivery of gooda — Bealer held enUtled 
to exemption.)] 

(4) A sale becomes taxable under Sec- 
tion 3 (a) If the movement of goods from 
one State to another is under a covenant 
or incident of the contract of sale, and 
the property in the goods passes to the 
purchaser otherwise than by transfer of 
documents of title when the goods are in 
movement from one State to another. In 
re.<pect of an inter-State sale, the tax is 
leviable only once and the two clauses of 
Section 3 are mutually exclusive. A sale 
taxable as falling within Clause (a) of 
Section 3 will !:« excluded from the 
puniew of Clause (b) of Section 3. AIR 
1961 SC 86 (71. 78); (1961) 1 SCR 379. 
(Assessee having factory in Bihar — Head 
Office in West Bengal — Movement of 
goods from Bihar to West Bengal under 
contract of ^ale — Transfer of document 
of title in West Bengal — Government of 
West Bengal has no powers to tax such 
sales.) * AIR 1903 SC 548 (549): (1963) 3 
SrR 792. (Case of sale of cement.) • AlR 

sc 980 (083, 084): (1963) 8 SCR 777. 


(Case piior to amendment of Article 286 
A » Constitution (Sixth Amendment) 

R«^verscd.) • AIR 
14 STC 416. 

{Whpje certain contracts of sale of cement 
contained covenants that goods were to 

r«. ouisldt Mysore Slate 

into Stale of Mysore, sales effected in 
pursuance of such contract are inter-State 
sales wilhin Section 3 (a) .) 

/lolff SC 1216 (1220)1 

(1966) 3 SCR 352. (Sale in course of 
import — Movement of goods must be 
rwult of covenant or incident of contract 
or sale — Sale need not precede import.)] 

•u Coal was transported from 

ine colliery of the assessee Company to 
the consumers outside the taxing State, as 
a rwult of the covenant or incident of the 
contract of sale, the sale must be regard 
ed as an mter-Slate saie and not liable 
c I Hyderabad General 

K7m® SC 503 (509 

Pra 216 (219, 220): 1967 Jab U 124 (DB) 
(Despatch of coal outside M. P. to various 
consumers including railway administra 
^ pursuance of allotment order issu 
ed by Coal Controller in exercbe of powers 

under control order — Sales are inter- 
state sales.) 

(6) In order to be an inter-State sale, 
there must be movement of good.s in con- 
nection with the sale. Two things must 
CO* exist, a sale of goods aud the movement 
of goods from one Slate to another. Whe- 
ther the goods move before or after the 

15 co*npIeted is not material. AIR 
Puni 130 (131, 132): 69 Pun LR 130 

T 135 (136): 

DJ 410 (DB) • (1968) 21 STC 
417 (Madh Pra) • 1907 Ker LT 623; 1967 
Ker LJ 17. {Movement of floods from G 
dealer at Z la one State to dealer A in 
another Slate «— A selling goods to B in 
A*s State — Held, property in goods pass- 
ed to A when goods were unconditionally 
appropriated by C at Z and lo B from 
A after invoices were received by B from 
A.) 

(7) The movement of goods need not 
necessarily be preceded by an agreement 
of sale or purchase but may be part of or 
incidental to it or arises out of it. AIR 
1908 Mad 407 (425): (1067) 2 Mad LJ 552 
(DB). AIR 1964 Mad 162, Held »• 
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Seclion 3 Note 1 (coatd.) 
longer good law in view of AIR 1966 SC 
1216.) 

(8) When the movement is not under 
the contract but due lo reasons extrane- 
ous to tne obligations under the contract, 
it cannot be said to be a movement in tlie 
course of inter-State trade or commerce. 
(1967) 20 STC 345 (Cal) (DB). 

(9) Delivery of goods outside the State 
should be pursuant to contractual obliga- 
tions and not otherwise in order lo impress 
sale with character of inter-State sale. 
AIR 1968 MP 135 (137); 1968 Jab U 410 
(DU). 

( 10 ) A sale contemplated bv Section 3 
(bj is effected wilhiu the Stale in which 
documents of title to the goods sold are 
transferred resulting in a transfer of the 
property in them. That stale is the 
^^appropriate Stale'* within Section 2 (a), 
Expln., Clause (ii). No question of resort- 
ing to Section 4 (2) for Axing the place 
where a sale under Seclion 3 (b) is effect- 
ed, arises. AIR 1961 SC 65 (80, 81): (1961) 
1 SCR 379 • AIR 1968 Mad 407 (425) 
(DB). (For Axation of its situs for juris- 
diction to tax Section 4 is relevant. 
• (1963) 2 Mad LJ 617: (1963) 14 STC 856 
(DO) * AIR 1968 Delhi 211 (214): 21 STC 
437. 

(It) Where contract of sale of cotton 
bales was completely carried through with- 
in the Madras State itself wherein the 
price was received by the sellers and the 
cotton bales were delivered to the buyers, 
and the movement of cotton bales outside 
State was by the buyers themselves after 
property in them bad passed to them, 
these sales were not sales in the course of 
inter-state trade. AIR 1967 SC 1131 
(1133): (1967) 1 SCR 627. 

(12) Mere contemplation of movement 
at the lime of sale without there being 
an actual movement or movements Im- 
mediately after completion of sale will not 
however make the sale an inter-State sale. 
AIR 1963 Cal 442 (450. 453, 455). (Under 
terms of contract, goods intended to be 
moved from Calcutta to Jamshedpur ^ 
Fact that purchaser arranged for lorry In 
Calcutta in which seller could load goods 
or fact that seller was liable for loss or 
damages till delivery at delivery point did 
not make transaction any-tbe-less inter* 
State trade.) 

[See AIR 1963 Ker 178 (179 )t 1963 Ker 
LJ 437. (Purchases of goods made in 
local market before despatch, after receipt 
of orders for those goods from buyers la 
other States or outside this country — » 
Fact not sufficient for earning exemption 
under Sections. 3 and 5.)1 

(13) Case under second schedule to 
Madras General Sales Tax Act (1 of 1959). 
Where ths^deang^ of ^ flgt. Mle an such 


that It may well be said to be an inside 
sale, but it bears also the characteristics 
of an inter-State sale and, therefore, it has 
been taxed under the Central Act, that 
sale being physically a Arsl sale inside the 
Stale out of which the inter-State sale has 
be»‘n carved out, the lax levied on inter- 
state sale must prevail and there will he 
no tax liability on the same sale under 
local Act on ground that it is an Inside 
sale. (1968) 1 Mad LJ 344: 21 STC 163 
(DB). 

(14) TTie conclusion, as lo the inter- 
state character of the transaction of sale 
or purchase, can legitimately be arrived at 
only after ascertaining the terms of the 
contract of sale which must comply with 
Sections 3 and 4. The production by 
assessee of declarations in form ‘C’ from 
out of State buyers does not by itself 
prove that the sale is in the course of 
inter-State Uade. (1968) 21 STC 350 

(Mad) (DB). 

(16) To be regarded as within Ihe 
course of export a sale or purchase must 
be inextricably bound up with the export. 
AIR 1962 Ker 66 (67, 68); 1961 Ker LT 
832 (DB). 

(18) The mere fact that parlies lo a 
contract arc residents of the same State, 
does not p’-cvent their act of making it 
from being inter-State sale. The true test, 
is lo determine whether the contract of 
sale could have been effectuated without 
movement of the goods across the Stale 
border. AIR 1965 Mys 249 (243): (1964) 
2 Mys LJ 316 (DB). 

(17) Section 9 (1) so far as It is con- 
cerned with the Arst sale under Section 3 
(k) has Ihe effect of being a proviso to 
Section 4 (2) and treating such sale or 
purchase as sale or purcha.^e inside the 
Stale from which the goods moved. AIR 
1868 Mad 407 (428); (1967^ 2 Mad LJ 652 

(DB)k 

(18) In both the classes of inter-State 

sales or purchases under Section 3 (a) and 
(b), what is contemplated U completed 
sales. But how the sales or purchases 
under Section 8 (a) or 5 (b) are completed 
and where are irrelevant for purposes of 
Sections 3 (a) and 3 (b). AIR 1968 Mad 
407 (427): (1967) 2 Mad U 652 (DB). 

• (1963) 77 Mad LW 111; (1963) 14 STG 
899 (DB). 

fl9) (Case under Section 6 of A. P. 
General Sales Tax Act (6 of 1957) 
Where skin merchant In Madras purchased 
raw skins In Andhra Pradesh and deliver- 
ed them in Madras State, sales did not 
come under Seclion 8 (a). U964) 16 STG 
828 (Andh Prg} (DB). 

(11 In determining deBnltlon clauses in 
Sections 3, 4 and 6 If will bq inappro- 
priate to requisition In aid Ibe observations 
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(1) place outside a State.- 

goods is determined in accordance with sub-section (2) to *t^e°'place^ inside °a 
States. purchase shaU be deemed to have taken place oukide all cither 

if thf ^go1.df L:' rtSJXltfrif 

(b) in the case of unascertained or future goods at th(» fimo nt f»t * 

2:“rAf.£r;2j' ■■'•- % s: Cr. a» 

assent ot the other party is prior or subsequent to such appropriation. 

to. j rs. A ° ■>' «»"* 


. SectloD 4 — Note 1 

made in decisions in ascertaininff the true 

without the assistance 

'Jr air 1961 

SC 65 (72): (1961) 1 SCR 379. 

n defines what sales or 
deemed to take place 

® 4 (1) having been 

made subject to the provisions contained 

which are 

Fnmrl iuter-Statc trade or 

ScFtiFn A determined under 

side a State Section 4 does only seek to 
define ouside sales”, but also intends to 

AIR ® 19 B^® effected. 

379 (74, 76): (1961) 1 SCR 

(3) Section 4 Is concerned only with 
outside the Slate and not concerned 

wth the export sales. It is not within 
ine competence of a state to levy, a tax 
on sales occurring in the course of export 
or import as in the case of inter-State 

II R M Q^AA 16 STC 299: 

ILR (1964) Andh Pra 849 (DB). 

(4) The whole obfect of Chapter n Is 
to lay down principles as to where an 
inter-state sale takes place, and when a 
sale can be taken to be of an Inter-State 
character. Section 4 (2) fixes the situs of 
sale Clause (a) to sub-section (2) will 
apply with reference to the time of the 
contract of sale and Clause (b) with 
reference to the lime of appropriation of 
the goods to the contract by the seller or 
by the buyer with or without the assent of 
one or the other. AIR 1968 Mad 348 (349): 
(1967) 2 Mad U 436 (DB). 

(5) By Section 4 (2) lex situs Is made 
the basis for deciding which sale would be 
“inside”. (1961) ILR (1961) 2 Ker 116 
(DB). (Section 2 (j) of Travancore-Cocfaln 
Act 11 of 1162 not unconstitutional.) 

(6) For determination of the question 
whether a dealer In cotton yam was first 


mnc7 Stale, situs of Inter-State sale 

'>«*’* °f Sec- 

Ke? Lt' 82 (FBb 

(7) Before a sale ar purchase 1$ taxed 

inter-State character, 
satisfied that the tests imdcr 
Section 4 (2) are fulfilled and then it must 
be examined whether the transaction 

^ TK" Pf Section 3 (a) 

or (b). (1968) 21 STC 350 (DB) (Mad). 

(8) Once the tests under Section 4 (2) 

a Siate. that 
appropriate State having iurls- 

power to tax the 
contract of sale or 

FF/F. 1* 4. ® *he dealers 

Fftftft sells. AIR 

im Mad 407 (426): (1967) 2 Mad LJ 652 

respect of sale of 

sFrHot */u^*** contemplated by 

fnort (2) (b) connotes the setting 
apart of goods a.s specific goods to be 
delivered under the contract of sale and 
» not an approprialion linked with pass- 
ing of property. Section 4 (2) (b) does 
not require an unconditional appropria* 
tion as required oy Section 23 of (he Sales 

21 8X0^*437 '"** 

(10) The appropriation for purposes of 

Section 4 (2) need not necessarily be 

accompanied by the assent of the party 
concern!^, but it must be a final one so 
far as the seller or the buyer as the case 
may be who makes the appropriation Is 
concerned. Considerations based on Sec- 
tions 39 and 51 of Sale of Goods Act may 

application of Sec- 

PI. air 1908 Mad 407 (427): 
(1967) 2 Mad LJ 652 (DB). 

(11) A sale contemplated by Section 3 
(b) Is effected within the State in which 
the documents of title to the goods sold 
ar« transferred rcsulliog In transfer of pro> 
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5. When is a sale or purchase of goods said to take place in the coiu-se o( 
import or export. — (1) A sale or purchase of goods shall be deemed to take place 
in the course of the export of the goods out of the territory of India only if the 
sale or purcliase either occasions such export or is effected by a transfer of docu- 
ments of title to the goods after the goods have crossed the customs frontiers ol 
India. 

(2) A sale or purchase of goods shall be deemed to take place in the course 
of the import of the goods into the territory of India only if the sale or purchase 
either occasions such import or is effected by a transfer of documents of title to 
the goods before the goods have crossed the customs frontiers of India, 


SetlioD 4 — Note 1 (contd.) 
pcrly in them lhal State is the appropriate 
Slate within Clause (ii) of Expln. to Sec- 
tion 2 (a). No question of resorting to Sec- 
tion 4 (2) for fixing Ihc place where a 
sale under Section 8 (b) arises. AIR 1961 
SC 65 (80-81): (1961) 1 SCR 379. 

(12) Section 4 (2) cannot be taken in 
aid for determining an appropriate State 
to collect the tax in the case of a sale 
falling under Clause (b) of Section 3. 
(1903) 2 Mad LJ 517: (1963) 14 STC 856. 

(13) Section 9 (1) so far as it is con- 
cerned with Uie first sale under Section 3 
(b) has the cflect of being a proviso to 
Section 4 (2) and Irea'ing such sale or 
purchase as sale or purchase inside the 
Stale from which the goods moved. AIR 
1903 Mad 407 (428): (1967) 2 Mad LJ 652 
(DB). 

(14) Where in a contract for import and 
supply of certain generators and other 
electrical machinery to Punjab Govern- 
ment (buyer), the assent of the buyer was 
reserved until erection of the plant, but 
so far as the seller was concerned there 
was an unconditional appropriation by 
delivering the goods at Calcutta, the goods 
being within West Bengal at the lime of 
appropriation, the State had jurisdiction 
to tax. AIR 1965 Cal 236 (241): 68 Cal 
WN 776. (Section 4 (2) is substantially 
reproduced in Expln. 2 to Section 2 (g) 
of Bengal Finance Sales Tax Act (6 of 
1941 ) .) 

(15) Where the assessee to a sales was 
proceedings claimed exemption in respect 
of sales effected from their stock yards 
in the various States, asserting that the 
goods in the stockyards were still those 
of the assessee and that neither the pro- 
perty in them had passed to any one, nor 
had they been appropriated to contract of 
sale, the Assistant Commissioner of Sales 
Tax must give an opportunity to the asses- 
see before disallowing the exemption. AIR 
1967 SC 1401 (1403): (1967) 2 SCR 751. 

(10) Where the contracts for sale of 
Colton between the assessee and certain 
Mill at Adoni In Andhra Pradesh disclose 
that weight of cotton was to be dclerinincd 
on actual weigfimenl at the mills in 
Bombay State, and that payment was to 
be made ^R^insl such weighnient testing 
etc., aim tiw final invoices were to be pre- 
pared by the buyers at the head office at 


Bombay, the sales were not within the 
State. (1982) 13 STC 709 (AP). 

(17) When goods pursuant to the inter- 
state sale have been delivered outside the 
State but brought back into the State and 
then sold, that sale cannot be regarded as 
the first sale within the meaning of second 
schedule of Madras General Sales Tax Act 
(1 of 1959). (1968) 1 Mad LJ 344: 21 STC 
163 (Dfi). 

Section 6 — Note 1 

(1) In order that a sale may qualify for 
exemption under Article 286 (1) (b) of 
Constitution, as being a sale in the course 
of export, the sale must occasion the 
export, the exportation must be a part of 
the contract of sale or must be a necessary 
incidence thereof. AIR 1969 All 205 (208k 
1968 All LJ 497 (FB). 

(2) To constitute a sale in the course 
of e.xporl there must be an intention on 
the par! of both the buyer and the seller 
to export, there must be an obligation to 
export, and there must be an actual export. 
The obligation may arise by reason of 
statute, contract between the parties or 
from mutual understanding or agreement 
between them, or even from the nature of 
the transaction which links the sale to 
export. AIR 1964 SC 1752 (i735), (1964) 
i SCR 706. 

(3) For a transaction to be a sale in 
the course of export out of terntory of 
India, it must contain a common inten- 
tion to export, actual exportation and an 
obligation to export goods. Mere proxi- 
mity of time between acts connected with 
sale and acts connected with export is not 
a decisive test. AIR 1968 Pat 329 (332-335 
336): 1968 BLJR 747 (FB) • (1967) 20 
STC 346 (DB) (Cal). (The principles 
which apply to the expression “if the sale 

occasions such 

import'* in Section 5 (2) will also apply 
to the expre.s.sion “occasions the move- 
ment’’ in Section 3 (a).) • AIR 1968 Mad 
407 (425): (1967) 2 Mad U 552 (DB). 

• (1964) 15 STC 299 (DB) (Andh Pra). (A 
negotiating a contract of sale of cotton 
with a Pondicherry firm — Assessee 
purchased cotton, got it pressed and 
sent it to Pondicherry — A demand draft 
for 90 per cent of the value of the goods 
sent to the assessee — Balance to be paid 
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CHAPTER m 

INTER-STATE SALES TAX 

6. Liability to tax on inter-State sales. — *[(!)] Subject to the other provisioos 

contained in this Act, every dealer shall, with effect from such date* as the Central 

Goveriimeut may, by notilication in the Official Gazette, appoint, not being earlier 
than thirty days from the date of such notification, be liable to pay tax under this 

Act on all sales effected by him in the course of inter-State trade or commerce 

during any year on and from the date so notified. 

®[(2) Notwithstanding anytliing contained in sub-section (1), where a' sale in 
the course of iuter-State trade or commerce of goods of the description referred 
to in sub-section (3) of Section 8 — 

(a) has occasioned the movement of such goods from one State to another^ 

or 

(b) has been effected by a transfer of documents of title to such goods 

during their movement from one Slate to another: 


Section 6 — Note 1 (conld.) 
by the buyer at Ihclr convenience and 

alter verilicalion of goods — Held, that 
all these sales were in the course of 
export 01 cotton out of the territory of 
India.) • (PJCo) Ifi STC 634: (19G5) 67 

Pun Lr 155. 

(3-.A) Words “customs frontiers” in Sec- 
tion 5 should be construed as 
“customs barriers”. (1903) 14 STC 904: 
ILR (1964) 1 Mad 307 (DB). 

(4) In general, where the sale is effected 
by the seller and it is not connected with 
the export which actually lakes place, it 
IS a sale for export. Where the export is 
Ihe result of sale, the export being in- 
extricably linked up with the sale so that 
the bond cannot be dissociated without 
a breach of the obligation arising by a 
statute, contract or mutual understanding 
between the parties arising from the 
nature of the transaction, the sale is to 
the course of export. AIR 1904 SC 1752 
(1755, 1750): (1964) 7 SCR 706. (Sale of 
tea by auction to agents of foreign buyers 
— Held, sale and export did not form 
part of single trar.saction — Safes were 
for export but not in the course of export.) 

(5) Purchase mu.st occasion export to 

constitute as a purchase in the course of 
export. AIR 1907 Madh Pra 210 (211); 

1967 Jab LJ 322. (Case under Sections 7 
and 60 (I) (in) of M. P. General Sales Tax 
Act (2 of 1969) — Purchase held liable to 
pav purchase tax.) • (1961) ILR (1901) 2 
Ker 698 (On) . 

(6) The expression “occasions the move- 
ment of goods” occurring in Section 3 (a) 
and Section 5 (2) must have the same 
meaning. A sale occasions the movement of 
goods from one Stale to anothe.* within 
SecUon 3 (a) or an import within Section 
6 (2) when the movement Is the result of 
a conveiiaiit or incident of the contract of 
sole. It is wrong to hold that before a 
sale could be said to have occasioned Im- 
Dort the sale should have preceded the 
Import. AIH 1000 SC 1216 (1220): (1906) 

3 SCR 361. 

(7) The true test Is whether the sale 
and the export Involves a series of 


integrated activities commencing from the 
agreement of sale with a foreign buyer for 
transport out of the Country by land or 
sen. AIR 1969 All 205 (209): 1968 All U 
497 (FB). 

(fi) Delivery of goods to foreign buyer 
State is not per se conclusive to 
show that sale was not in the course of 
export of goods. 1907 All LJ 668 (DB). 

(9) Fact that purchases of goods were 
made in local market before despatch after 
receipt of orders for those goods from 
buyers In other states or outside this 
country is not sufficieut for earning 
exemption under Sections 3 and 5. AIR 
1963 Ker 178 (179): 1963 Ker LT 196 (FB). 

(10) U is proper to construe the wor^ 

Customs frontiers as customs barriers in 
the Central Sales Tax Act, Where the pro- 
perty In goods is transferred by an 
importer to the Government while the 
goods were on the high seas, by delivery 
of documents of title against payment of 
price, the sale Is a sale in the course of 
an import within the meaning of Sec* 
tion 6. (1963) 14 STC 904: ILR (1964) 1 

Mad 383 (DB). (AIR 1960 Andh Pra 619, 
Dissented frgm.) 

(11) Where movement of goods wai 
from dealer C at place Z in one State to 
dealer A in another State and A sold goods 
to B In A's State, the property in goo(^ 
passed to A when gooda were uncondi- 
tionally appropriated by C at Z ond to B 
from A after invoices were received by R 
from A. Sales by B to his customers not 
being first sales were not liable to be 
taxed under Secth ns 6 ond 8 of Kerala 
General Sales Tax Act. 1007 Ker LT 623; 
1987 Ker U 17. 

SecUon 0 — Note 1 

(t) Section 6 of the Central Act is the 
charging section. Subject to the other 
provisions contained In the Act, every 
dealer Is liable to pay tax under the Act 
on all sales effected by him. If the effect 
of another provision Is to take away the 
liability, effect will have to be given to it 
Thus, notwithstanding Section 6 the 
dealer may not be liable to pay any tax 
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any subsequent sale to a registered dealer during such movement effected by a 
transfer of documents of title to such goods shall not be subject to tax under this 
Act : 

Provided that no such subsequent sale shall be exempt from tax under this 

sub-section unless the dealer effecting the sale furnishes to the prescribed authority 

in the prescribed manner a certificate duly filled and signed by the registered 

dealer from whom the goods were purchased, containing the prescribed parti- 
culars.] 

[a] Section 6 was re-numbered by the Central Sales Tax (Second Amendment) 
Act, 1958 (31 of 1958), S. 3 [M0-1958J. 

[b] The date appointed is 1-7-1957, see S. R. O. 940-A published in Gaz. of 
of lud., 27-3-1957, Pt. Il-Sec. 3, Ext., page 1233yi. 

[c] inserted, by Act 31 of 1958, S. 3; In the Union Territory of Goa, Daman 

and Diu, the appointed date is 1-11-1964 — Gaz. of Ind., 30-9-1964. Pt II 
S. 3 (i), Ext., p, 717, ‘ * 


SecHon 6 — Note 1 (coold.) 
if he comes within the proviso to Sec- 
tion 8 (1). The Scheme of the Act is not 
that every transaction in inter-Stale trade 
must bear some tax. AIR 19G5 SC 1510 
(1611 to 1514): (1965) 2 SCR 129. (Sales 
of powerloom cloth which are not first 
sales within Section 5 (3) (a) of Mysore 
Sales Tax Act not exigible to tax under 
State Act will also not be liable to tax 
under Central Act (per Subba Rao and 
Sikri JJ. (Shah J. Contra) • (1966) 1 
SCWR 465; (1966) 17 STC 311 • (1968) 1 
SCVVR 466: (1966) 17 STC 309. 

(2) The notification issued by the 
Central Government bringing into force 
Section 6 of the Act, the charging section, 
^ and from 1st July 1957 is not invalid 
in so far as it relates to declared goods 
until such date as the relevant provisions 
of Section 15 are also brought into force, 
AIR 1963 Mad 42 (44): (1962) 2 Mad U 
327 (DB). 

(3) Where intra-State sales in question 
exempted by nolincalion issued under Sec- 
tion 6, Kerala General Sales Tax Act, an 
asscssee is not liable to be assessed for 
inter-State sales under Central Sales Tax 
Act. AIR 1966 Eer 60 (61. 62): 1965 Her 
LT 862. 

l4) (Case prior to amendment in 1958). 
For liability to Central Sales Tax move- 
ment of goods need not necessarily 
terminate in State where Central Sales Tax 
Act is applicable. (1965) 67 Punj LR 891: 
1965 Cur U 737 (DB). 

(6) It is only the last purchase that Is 
taxable under the Madras General Sales 
Tax Act, turnover representing purchases 
not answering that description cannot be 
taxed under Section 6 of the Central Act 
AIR 1966 Mad 404 (405. 406): (1966) 1 Mad 
U 127 (DB). (AIR 1962 Mad 457, Held, 
overruled by AIR 1965 SC 1510.) 

(6) If the resale or subsequent sale does 
not fall within Section 6 (2), they will 
attract the proviso to Section 9 (1). (1987) 
2 Mad LJ 315: 22 STC 283 (DB). (Inter- 
Stale sale Goods despatched by rail 
from Rajasthan U Madraa — > Dealer in 


Madras effecting sale during transit by 
tniiisferring documents of title — State cf 
Madras can tax the sale) • (1967) 1 Andb 
LT 161: 22 STC 285 (DB). 

(7) If the test of appropriation is 
applied (Section 4 (2) (b)) the conipclilioa 
of the inter-State sale cannot be determin- 
ed with reference to the deliverj* but only 
with reference to the appropriation itself. 
AIR 1968 Mad 348 (348, 349): (1967) 2 Mad 
U 436 (DU)* 

(8) Ban imposed by Section 26 of Trav. 
Co, General Sales Tax Act (as amend* 
ed in 1951) having been lifted by Sales 
Tax Laws Validation Act (7 of 1956), Slate 
was competent to collect all taxes in res- 
pect of Sales in the course of inter-State 
and commerce upto 5-9-1955. AIR 1968 SO 
389 (393): (1968) 1 SCR 415. 

(9) In view of Section 15 (amended in 
1958) I where sales of declared goods are 
to be taxed only at a single point under 
the legislative policy of the State the levy 
at the stage of inter-State Sales should 
prevail and the buyer at the earlier stage 
should be refunded. (1966) 1 Mad U 641: 
ILR (1967) 1 Mad 709 (OB). (Turnover 
of a dealer in Madras chargeable to inter- 
state Sales under Central Act; excise duty 
cannot be deducted.) 

(|0) When goods are sent from State by 
V. P. P, and buyer in another Stale accepts 
them by paying the postal parcel, sal« 
becomes complete and amounts to inter- 
state Sale. Sale is liable to Central Sales 
Tax and such tax is leviable by the first 
Slate. AIR 1967 Punj 130 (131, 132): 69 
Punj LR 130 (DB). 

(11) When the goods pursuant to the 
Inter-State Sale have been delivered out- 
side the State, but brought back in thn 
Slate and then sold, that sale cannot be 
regarded as first sale within the meaning 
of Second Schedule to Madras GenerM 
Sales Tax Act (1 of 1959). (1968) 1 Mad 
U 344: 21 STC 163 (DB). 

(12) (Case under Kerala General Sales 
Tax Act) (16 of 1963). Where Goverm, 
ment in order to supply petrol and diesel 
oil to dealers in Stale entered into con- 
tract with s dealer outside SUte and undu 
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7. Registration of dealers. — (1) Every dealer liable to pay tax under this 
Act shall, within such time as may be prescribed for the purpose, make an applica- 
tion for registration under tliis Act to such authority in the appropriate State as 
the Central Government may, by general or special order, specify, and every such 
application shall contain such particulars as may be prescribed. 

*[(2) Any dealer liable to pay tax under the sales tax law of the appropriate 
State, or where there is no such law in force in the appropriate State or any part 
thereof, any dealer having a place of business in that State or part, as the case 
may be, may, notwithstaning that he is not liable to pay tax under this Act, apply 
for registration under this Act to the authority referred to in sub-section (1), and 
every such appUcation shall contain such particulars as may be prescribed. 

Explanation. — For the purposes of this sub-section, a dealer shall be deemed 
to be bable to pay tax under the sales tax law of the appropriate State notwith- 
standing that under such law a sale or purchase made by him is exempt from tax 
or a refund or rebate of tax is admissible in respect thereof.] 

(3) If the authority to whom an application under sub-section (1) or sub- 
section (2) is made is satisfied that the application is m conformity with the provi- 
sions of this Act and the rules made thereunder, he shall register the applicant 
and grant to him a certificate of registration in the prescribed form which shall 
speedy the class or classes of goods for the purposes of sub-section (1) of Sec. 8. 


SeciioD 6 — Note 1 (contd.) 
that contract the movement of goods took 
place, the sale to Government was really 
inler-Slate Sales and the Sales to dealers 
W'lhin the State being first sales in the 
Slate the recovery of sales tax from them 
was not illegal. 1965 Ker LJ 998: 20 STC 
12 . 

(13) Central Government has to collect 
lax on such sales in the appropriate Stale. 
Aulhorilies in one State must refer to 
Iheir counterparts in other States to avoid 
conflicting orders. (1967) 21 STC 378 
IMad) (DD). 

(14) Appellate Assistant Commissioner 
has power to extend lime for production of 
E forms. (1967) 2 Mad LJ 365: (1967) 20 
STC 260 (DB). 

(16) Sub-rule (5) of Rule 9'B of Central 
Sales Tax (Registration and Turnover) 
Rules (1957) is ultra vires the rule-making 
power of the Stale Government if produc- 
tion of form “C” declaration cannot be 
Insisted upon to claim exemption under 
Section 6 (2). (1967) 20 STC 263: ILR 

(1968) 2 Mad 116 (DB). 

(16) (Case under Section 13 (2) of 

Mysore Sales Tax Act (26 of 1952) ). A 
dealer under the Central Act who defaults 
In making payment of the tax payable 
under the Act within such time as may be 
prescribed becomes liable to pay the 
penalty us provided in the State Act, 
(1963) 14 STC 587 (Mys). 

Serllun 7 — Note 1 

(1) (Indrr Section 7, the dealer liable To 
pav tax lias to apply for registration to 
Ibe specified authority In the appropriate 
Stale and the **appropriate Stale** under 
Section 2 (a) fa defined in relation to 
,.,4eaier*s place of business. So far liability 
'“lo CeniraJ Sales Tax movement of goods 
need not necessarily terminate lo the State 
where Act is applicable. (1966) 67 Pun LB 
fSli 1666 Cur LJ 737 (DB)» 


(2) The fiction created under tho 
Explanation to Section 7 (2) entitles a 
dealer to get a certificate of registration 
even though he may not be actually paying 
sales tax at the particular time under the 
sales tax law of the appropriate StatCi 
The explanation cannot be invoked foi 
the purpose of Section 7 (4) (b) of the 
Act. 1963 Ker LJ 800: (1963) 14 STC 1060. 

(3) Explanation to sub-section (2) of 
Section 7 is not exception but deeming 
provision. Thus, dealers exempted froig 
tax under Slate law can get themselves 
registered under Section 7 (2) of Act. AIR 
1965 Ker 57 (58): 1964 Ker LJ 685. 

(4) Distributor of electricity is a ‘dealer* 
entitled to registration under Section 7 (2), 
AIR 1964 Mad 477 (479): (1903) 2 Mad U 
225. 

(5) The Act and the Rules do not 
impose an obligation upon the purchasing 
dealer to declare that the goods purchased 
by him are intended to be used for one 
purpose only even though under a cerli- 
fleale of registration he is entitled to pur- 
chase goods of the classes mentioned in 
Section 8 (3) (b) for more purposes than 
one. AIR 1967 SC 234 (239): (1966) Supp 
SCR 198 • AIR 1969 Madh Pra 63 (64, 66): 
1969 Jab LJ 20 (DB). 

(6) Only those articles which are direct- 
ly and actually needed for turning out or 
making of goods fall under Rule 13 of 
Central Sales Tax (Registration and Turn- 
over) Rules (1957) read with Section 8. 
(1964) 16 STC 711 (All). 

(7) Sales Tax Officer has jurisdiction 
under section to modify, amend or partly 
cancel certificate of registration. (1904) 16 
STC 711 (All) • 1904 Ker LJ 70. (Patent 
error requiring amendments.) 

(8) It is the dale on which dealer make* 
application for amendment and not when 
amendment U allowed that ahould he 
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*[(4) A certificate of registration granted under this section may — 

(a) either on the application of the dealer to whom it has been granted, or, 
where no such application has been made, after due notice to the 
dealer, be amended by the authority granting it if he is satisfied that 
by reason of the registered dealer baNing changed the name, place or 
nature of his business or the class or classes of goods in which lie 
carried on business or for any other reason the certificate of registration 
granted to him requires to be amended; or 


(b) be cancelled by the authority granting it where he is satisfied, after due 
notice to the dealer to whom it has been granted, that he has ceased 
to cany on business or has ceased to exist, or in the case of a dealer 
registered under sub-section (2) has ceased to be liable to pay tax 
under the sales tax law of the appropriate State or for any otlier suffi- 
cient reason.] 

(5) A registered dealer may apply in the prescribed manner not later than 
six months before the end of a year to tlie authority which granted his certificate 
of registration for the cancellation of such registration, and the authority shall, 
unless the dealer is hable to pay tax under this Act, cancel the registration accord- 
ingly, and where he does so, the cancellation shall take effect from the end of the 
year. 


[a] Substituted by the Central Sales Tax (Second Amendment) Act, 1958 (31 of 
1958), S. 4 [1-10-1958]. 

8. Bates of tax on sales in the course of inter-State trade or commerce. — *[(1) 
Every dealer, who in the course of inter-State trade or commerce — 


(a) sells to the Government any goods; or 


SccHon 7— Nole 1 (oootd.) 
taken as the date of effectiveness of the 
^endmenl. AIR 1969 Madh Pra 63 (55): 
1969 Jab LJ 20 (DB). 

(9) By virtue of notifications of 30th 
March, 1949, under Section 3 (1) and (2) 
of the Governor and order of the Com- 
ipissioner, Excise and Taxation under Sec- 
tion 16 delegating his power of cancella- 
tion the registration certificate can bo 
cancelled by the Assessing Authority. 
(1963) 14 STC M9 (Punj). (Ground that 
dealer was making bogus and false sales 
to different registered dealers thereby 
evading tax falls within the ambit of the 
phrase “or for any other sufficient reason" 
in Section 7 (4).) 

(10) A certificate of registration can be 
cancelled only after the dealer has been 
Riven a proper opportunity of showing 
cause why it should not be cancelled. 
(1963) 14 STC 649 (Punj). 

(11) Certificate of registration under Sec- 
tion 7 cannot override the provisions of 
the concerned statute. 1964 Ker LJ 70. 

(12) The expression “in mining" in R. 13 
of Central Sales Tax (Registration and 
Turnover) Rules do not mean the business 
of mining. The expression cannot be 
extended to include delivering the coal to 
a siding at Railway Station. The certi- 
ficate cannot include motor trucks, spare 
parts of motor vehicles, furniture and 
sanitary fittings. 1967 MPU 131 (133)> 
(1966) 17 STC 510 (SC). 

(13) A dealer registered under Section 7 
filing petition under Article 226 of consti- 
tution against rejection of his application 
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for specification of certain goods in his 
certificate must accept the position that 
Sections 7 (3) and 8 (3) arc valid. AIR 
1962 Madh Pra 128 (130): 1962 Jab LJ 
349 (DB). 

(14) Correctness or propriety of satis- 
faction of the notified authority in enquiry’ 
under Rule 5 (1) of Central Sales Tax 
(Registration and Turnover) Rules (19.57) 
in issuing the certificate in Form ‘B’ that 
the goods are likely to he required for 
the purposes of the business will not be 
open to challenge before another taxing 
authority in proceeding for assessment of 
tax. Such satisfaction is however, open 
to challenge before the High Court and 
the Supreme Court. AIR 1967 SC 234 
(239, 240): (1966) Supp SCR 198. 

SECTION 8 — SYNOPSIS 

1. Scope. 


2. CoDsfltutlonal validity. 

8. Conceaslonal rale Sub-sec. (1). 

4. Turnover not falling wllhln sub- 
see. (1) — Sub-sec. (2). 

6. *^Exempt from lax generally” — Sub- 
flcc. (2.A). 

6. Goods referred to In Clause fb) of 

sub-see. (1) — Sub-sec. (3). 

7. Declaration to be furnished — Sub- 

sec. (4). 

8* Power of Stale Government under 
sufa-sec. (5). 

Tople Indicator 


Cases under proviso to sub-s. 
prior to amendment by Act 
of 1968) — See Note 6. 
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(b) sells to a re^stered dealer other than the Government goods of the 
descnption relerred to in sub-section (3); 

Sever ^ ^ P®r ^ 

or ?“ turnover in so far as the turnover 

r any part thereof relates to the sale of goods in the course of inter-State trade 
Or commerce not falling within sub-section (1) 

(a) in the case of declared goods, shaU be calculated at the rate applicable 

to^the sale or purchase of such goods inside the appropriate State; 

(b) in the case of goods other than declared goods, shall be calculated at 

tOe rate of '[ten per cent.] or at the rate appbcable to the sale or 

prehase of such goods inside the appropiiate State, whichever is 
higher; 

and for the purpose of making any such calculation any such dealer shaU be 
deemed to be a dealer hable to pay tax under the sales tax law of the appropriate 
State, notwithstanding that he, in fact, may not be so liable under that law. 

(2A) Noh^thstanding anything contained in sub-section (1) or sub-section (2), 
un er t e sales tax law of the appropriate State the sale or purchase, as the case 
may be, of any goods by a dealer is exempt from tax generally or is subject to tax 
generally at a rate which is lower than ‘'[three per cent.] (whether c^ed a tax 
or ee or by any other name), the tax payable under this Act on his turnover in so 
ar as the ^mover or any part thereof relates to the sale of such goods shall be 
ml or, as the case may be, shall be calculated at the lower rate. 

Section 8 (contd.) 

Object of the section — See Note 1 
Expression “in the same manner" 


sub-s. (2) 
Note 4. 


in 


meaning of ^ See 


Tax under sub*s. (2) when can be 
demanded — See Note 4. 

Refund of Tax — See Note 4. 

Expression "any such dealer” in sub- 
sec. (2), meaning of — See Note 4. 

Sales which are not first sales under 
State law — See Note 5. 

Assessce falling under sub-s. (2) — 
Right to benefit of exemption — 
See Note 5. 

Deductions — See Note 5. 

Manufacture or processing of goods 
See Note 6. 

Hospital goods — See Note 6. 

Items of general stores — See Note 6. 

Containers — See Note 6. 

Distributor of electricity, if a dealer — 
See Note 6. 

Failure to make use of goods for pur- 
poses imdcr S. 8 (3) (b) ~ See 
Note 6. 

Amendment of registration certificate 
— Sec Note 6. 

Vires of R. 6 fl) of Central Sales Tax 
(Kerala) Rules, 1967 — See Note 7. 

Vires of R. 8 (2) of Central Sales Tax 
(U. P.) Rules — See Note 7. 

Vires of R. 14-A of Central Sales Tax 
(Andh Pra) Rules — - See Note 7. 

Vires of Rr. 8 (1) and 8 (2) of Central 
Sales Tax (M. P.) Rules 1957 — 

See Note 7. _ 

Vires of R. 6 (1). Central Sales Tax 
(Madras) Rules, 1960 — See 

Note ?• 


Vires of Rr. 9 (2) (a) and 9-B (3) (a) 
of Central Sales Tax (Bihar) Rules, 
1957 — See Note 7. 

Vires of R. 7 (2) of Central Sales Tax 
(Punj) Rules (1957) — See Note 7. 

Power to extend time for production 
of 'C' and "E’ Forms — See 
Note 7. 

Non-submission of Form "C” — Effect 
— See Note 7. 

Not filling in *C^ Form rightly — 
Effects — See Note 7. 

Certificate of registration — See 
Note 7. 

1. Scope. — (1) The Act was intended 
to restrict the imposition of multiple 
taxation on a single inter-State transac- 
tion by different States, each State rely- 
ing upon some territorial nexus between 
the State and the Sale. AIR 1969 SC 147 
(163, 154): (1969) 1 SCJ 318. 

(2) Sales effected in Punjab State oc- 
casioning movement of goods sold to 
State of Jammu and Kashmir are inter- 
state Sales and liable to tax. (1965) 67 
Pun LR 891: 1966 Cur U 737 (DB). 

(3) A turnover that will be liable to 
tax under Section 8 cannot come into 
existence unless the manner of its deter- 
mination is provided for by the rules 
and it is so determined. AlR 1962 Mad 
290 (293): (1962) 2 Mad LJ S02. 

(4) License fee levied on dealer under 
Mysore Sales Tax Act (06 of 1948) is 
tax as contemplated in Section 8. ('62) 
Mys LJ 577 (DB). (On appeal, see AIR 
1965 SC 1510.) 

(5) Central Soles Tax (Amendment) 
Ordinance came into effect on 9-6-69 with 
retrospective effect and sought to validate 
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Explanation. — For the purposes of this sub-section a sale or purchase of goods 
shall not be deemed to be exempt from tax generally imder the sales tax law of 
the appropriate State if under that law it is exempt only in specified circumstances 
or under specified conditions or in relation to which the tax is levied at specified 
stages or otherwise than with reference to the turnover of the goods. 

(3) The goods referred to in clause (b) of sub-section (1) — 

(a) *[«• o o o oj 

(b) *[** ® ®] are goods of the class or classes specified in the certificate 

of registration of the registered dealer purchasing the goods as being 
intended for re-sale by him or subject to any rules made by the Cen- 
tral Government in this behalf, for use by him in the manufacture 
or processing of goods for sale or in mining or in the generation or 
distribution of electricity or any other form of power; 

(c) are containers or other materials specified in the certificate of registra- 

tion of tlie registered dealer purchasing the goods, being containers or 
materials intended for being used for the packing of goods for sale; 

(d) are containers or other materials used for the packing of any goods or 

classes of goods specified in the certificate of registration referred to 
in ® ®] clause (b) or for the packing of any containers or other 
materials specified in the certificate of registration referred to in 
clause (c). 

(4) The provisions of sub-section (1) shall not apply to any sale in the course 

of mter-State trade or commerce, unless the dealer selling the goods furnishes to 
the prescribed authority in the prescribed manner 

(a) a declaration duly filled and signed by the registered dealer to whom 
the goods are sold contaimng the prescribed particulars in a pres- 
cnbed form obtained from the prescribed authority or 


Section 8 — Note 1 (contd.) 

past levies and collections P. T. I. NacDur 

Times D/- 10-6-1969. 

2. Constitutional validity. — ( 1 ) Sec- 
tion 8 is not violative of Article 14 of 
Constitution. AIR 1962 Andh Pra 204 
(207 to 210): (1961) 2 Andh WR 344 
(DB) • AIR 1962 Mad 4.')7 (461): (1962) 
13 STC 433 (DB) (Held overruled on 
another point by AIR 1965 SC 1510 in 
AIR 1966 Mad 404). 

(2) Sections 8 (2), 8 (2-A), 8 (5) are 

fntra vires Arts. 301 and 303 (1) of Con- 
stitution. AIR 1969 SC 147 (160. 161); 

(1959) 1 SCJ 318. ' 

[But see AIR 1968 Mad 407 (419) • 

8 ( 2 ). 8 

(2-A) and 8 (5) are unconstitutional and 
void as offending Articles 301 and 303 
(l| of Constitution — Note must be 

overruled in AIR 

(3) Article 303 cannot be invoked to 
strike down Section 8 of the Act as dis- 
criminatmg between dealers of different 
otates in the matter of srantinc cxemrvi 

rmi) 

of m eiception to normal taxation, has 
to be construed strictly. 1964 Ker U 70. 

7*^ ^purpose of the Act being 
J declared and other than declared 
goods forming the subject-matter ot 


inter-state sales differently different 
mode of taxation of such sales are pro- 
vided for by Section 8 (1) and (2) of 
the Act. They cannot be attacked on the 
basis that the classification has no just 

purpose of the Act. AIR 
^^^^^2) 13 STC (433) 
U .i? overruled on another point 

404 ^ 

of Section 8 being 
only the bringing out charge on the lurn- 
over which will be assessable, Rule 11 
U) of the (Madras) General Sales Tai 

Turnover) Rules 
(1J57) when applied, results in "deter- 

^ defined in S. 2 

liia S »T(W * * 

..i Sr- Su,"i s-f „r'r. s 

tered selling dealer fails to furnish ^to 

.authority a declaraUon 
duly filled md signed by him in Form 

C , he IS liable to pay tax at hieher 

ml* V?7 1967^ SC 

3 SCR 645. 

( 2 ) ihe function of Section 8 (2) k to 
presenbe the rate and the maiiier of 
calculation of tax; it is not intended to 

cV*! procedural and 

subslanlive State law relating to tax. (Per 

Shah J.j AIR 1965 SC 1510 (I'lin* 
(1965) 2 SCR 129. 

Sales Tax 25 
Section 8 (2), the tax 
8haU be calculated at the same rates md 
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(b) if the goods are sold to the Government, not being a registered 
dealer, a certificate in the prescribed form duly filled and signed by 
a duly authorised officer of the Government.] 

. "1 * f * M * * 1 section, ‘'[the State Govem- 

ment] may if it is sabsfied t^t it is necessarj^ so to do in the public interest, 

by notification m the Official Gazette, direct that in respect of such goods or 
classes of goods as may be mentioned in the notification and subject to such 
conditions as it may think fit to impose, no tax under this Act shaU be payable 
by ^y dealer havmg his place of business in ‘=[the State] in respect of &e sale 
by him from any such place of business of any such goods in the course of 
mter-State trade or commerce or that the tax on such sales shall be calculated at 
^ch lower rates than those specified in sub-section (1) or sub-section (2) as may 
be mentioned in the notification. 


[a] 


[b] 

Lc] 


Substituted for old sub-sections (1) to (4) by the Central Sales Tax (Second 
Amendment) Act, 1958 (31 of 1958), S. 5 [1-10-1958]. ^ 

Substituted for “the Central Government" by the Central Sales Tax (Amend- 
ment) Act, 1957 (16 of 1957), S. 2 [4-6-1957]. ^ 

Substituted for “any Union Territory”, ibid. 

Finance Act 1966 (13 of 

1966), S. 51 [w. e. f. 1-7-1966]. 

[e] Substituted for the words ‘seven per cent.' by Central Sales Tax (Amendment) 

Act, 1963 (8 of 1963), S. 2 [w. e. f. 1-4-1963]. 

[f] Clause (a) and certain words from clauses (b) and (d) omitted, ibid. 


Secllon 8 — Note 4 (contd.) 
in the same manner as would have been 
done if the sale had. in fact, taken place 
inside the appropriate Slate. The ambi- 
guitv in the expression “in the (same) 
manner” in Section 8 (2) is dispelled by 
Section 9 (1). (Per Subba Rao and Sikri 
JJ.) AIR 1965 SC 1510 (1514): (1965) 2 
SCR 129. 

(4) A tax can be demanded under 
provisions of Section 8 (2) on an inter- 
state Sale only in cases in which such 
tax could have been demanded under a 
law made by a State imposing Sales Tax, 
if the sale had taken place inside that 
Stale. (1962) 13 STC 658: (1962) 

40 Mys LJ 739 (DB). (Coffee powder 
made out of coffee seeds purchased in 
Stole of Mysore — Powder sold to dealers 
in other State — Sales not taxable under 
S. 8(2) — Case with reference to S. 3(2) of 
Mysore Sales Tax Act, 46 of 1948. 


(5) Section 8 (2) does not provide for 

the incidence of tax. It provides only 
the rate at which tax is to be levied on 
transactions involving intcr-State ele- 
mcnls. AIR 1963 Andh Pra 29 (31) s 

(196.3) 13 STC 779 (DB). 

(6) Tax under Central Act is to be 

calculated after considering exemptions 

Granted and rebates allowed bv Slate 
Sales Tax Act. AIR 1965 All 166 (168. 

169): (1964) 15 STC 245 (DB). (Case of 
exemption under Section 4 of U. P. Sales 
Tax Act (15 of 1948) — AIR 1962 Mad 
457, Dissented from.) 

(7) Section 8 (2) does not change inter- 

<;fate character of transaction Into one 
Of intra-SUlc. Dealer exempt PW- 

ment under State law may be '.able to 
pay tax under Central Act. AIR 19o2 


Mad' 290 (293): (1962) 2 Mad LJ 302 • 
AIR 1962 Mad 457 (458): (1962) 13 STC 

433 (DB). (Note: Held overruled on 

another point by AIR 1965 SC 1510 in 
AIR 1966 Mad 404.) • AIR 1963 Mad 42 
(45): (1962) 2 Mad U 327 (DB) • AIR 
1962 Ker 264 (264, 265): (1962) 13 STC 

832 (DB) * (1962) 40 Mys LJ 577 (DB). 

(On appeal, see AIR 1955 SC 1610.) 

[See also (1966) 1 Mad LJ 641: (19661 
17 STC 396 (Mad) (DB). (Having regard 
to Sections 4 and 6 of Madras General 
Sales Tax Act (1 of 1959) and Section 15 
of Central Act (as amended in 1958) 
charge imder Central Sales Tax Act is 
valid and tax paid pursuant thereto is 
not liable to be refunded.)] 

(8) The words “any such dealer” in 
Section 8 (2) prior to amendment in 
1958 must mean a dealer as defined in 
Section 2(b) of the Central Act. Even if 
a Derson is dealer under both enact- 
ments, he may be liable to taxation 
under the Central Act and not liable to 
taxation under State enactment. AIR 1962 
Ker 264 (265): (1962) 13 STC 432 (DB). 

(9) The rate applicable referred to in 

Section 8 (2) (b) is the general rate 
prescribed by Section 3 of Madras Sales 
Tax Act (1 of 1959) and not the special 
rate imposed in certain special circums- 
tances under Section 21-A of Madras 
Prohibition Act (10 of 1937). AIR 1966 
Mad 116 (117, 118): (1965) 1 Mad LJ 

461 (DB). 

(10) The effect of Sections 8 (2) and 

end 9(1) is to assimilate the provisions 
of State enactments even In respect or 
the manner of levy and not merely the 
rate. AIR 1006 Mad 404 (405): (1966) t 

Mad U 127 (DB). 
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Section 8 — Note 4 (eontd.) 

(11) ‘Appropriate State’ means the 
State from which the goods moved pur- 
suant to a sale. Where it is brought to 
the notice of the assessing authority in 
an appropriate Stale that the identical 
turnover’ has been assessed by another 
State claiming jurisdiction over it and 
allowed a concessional rate on filing of 
Form “C”, the authorities, in one State 
must refer to their counterparts in 
other States to avoid conflicting orders, 
21 STC 378 (DB) (Madras). 

6. “Exempt from tax generally” — Sub- 
sec. (2-A). — (1) Sales of Power Loom 
cloth which are not “first sales" within 
the meaning of Section 5 (3) (a) of 
Mysore Sales Tax Act (25 of 1957) are 
not exigible to tax under the State Act 
and they would also not be liable to tax 
under the Central Act when they are 
effected in the course of inter-Slate trade 
or commerce. (Per Majority; Shah J. 
Contra). AIR 1965 SC 1510 (1513, 1514)} 
(1965) 2 SCR 129 • 1966) 1 SCWR 466: 
(1966) 17 STC 309 • 1960) 1 SCWR 465: 
(1966) 17 STC 311. 

(2) Section 8 (1) Proviso (as existing 

prior to amendment in (1958) became ap- 
plicable to the case of a dealer only if 
it is established that the sales made by 
the dealer are goods described in S. 8 (3) 
to registered dealers outside the State. 
(1962) 13 STC 658: (1962) 40 Mys U 

737 (DB). (On appeal, see (1966) 17 STC 
311 (SC) ). 

(3) The exemption referred to in tho 

proviso to Section 8 (1) (as existing 

prior to 1958) relates to the sale of goods 
in the course of inter-State, Trade or 
commerce referred to in Section 8 (1). 
(1962) 40 Mys LJ 570: (1962) 13 STC 

597 (DB). (On appeal, see (1966) 17 

STC 309 (SC).) 


(4) Turnover representing purchasei 

not last purchases cannot be taxed undei 
Central Act. AIR 1966 Mad 404 (405 

406): (1966) 1 Mad LJ 127 (DB). (AIB 
1962 Mad 457, Held Overruled by AIB 
1965 SC 1510.) • (1966) 17 STC 396 (Mad) 

(5) Transaction that falls under Sec- 

tion 8 (2) cannot be subjected to an;? 
tax. if they are not liable to be taxed 
under the Sales Tax Law of the State 
(1962) 40 Mys LJ 570: (1962) 13 STC 

597 (DB). (On appeal, see (1966) 17 STC 
307 (SC) ) ♦ (1968) 16 LR 714: (1969) 1 
Mys LJ 46 (DB). (Assessment of inter- 
state Sales of “area” \mder Central Ad 

Held, Sections 8 and 9 as amended 
applied.) 


!?\, Expression “subject to tax gc 

rally in Section 8 (2-A) of the Cent 

Sales Tax Act does not exclude from 

purview rice obtained from paddy tl 

IS made taxable under Item 8 of Secc 

m Andhra Pradesh Cent 

on ^ per rupee. (19( 

20 STC MO (Andh Pra) (DB), 


(7) An assessee falling under S. 8 (2) 
is not entitled to the benclit of the 
exemption granted under Notification 
No. 2328, dated 13lh December 1957 
issued by the State Government under 
Section 9 (1) of the Andhra Pradesh 
General Sales Tax Act (6 of 1957) in res- 
pect of the turnover of hand loom cloth 
in course of inter-State trade. (1963) 14 
STC 720: ILR (1964) Andh Pra 836 
(DB). 

[See also (1968) 22 STC 404 (/Vndh 
Pra) (DB). (Inter-State sales of watery 
coconuts during August and September 
1966 by assessee having purchased those 
goods from registered dealers — Asses- 
see held not liable to tax, as levy on 
watery coconuts had to be made on 
first sale point.)] 

(7-A) Where inter-State Sale? of 
tapioca clips were exempted by notifica- 
tion issued under Section 6 of Kerala 
General Sales Tax Act, for assessment 
years 1958-59 and 1959-60 assessee is not 
liable to be assessed for inter-State sales 
under Central Sales Tax Act. AIR 1966 
Ker 60 (62) (DB). 

(8) The expression “exempt only in 
specified circumstances or under speci- 
fied conditions’’, occurring in the Expla- 
nation to Section 8 (2-A) means such 
circumstances or conditions the non- 
existence or non-performance of which 
precludes the grant of exemption. 1968 
Jab U 764: 1968 MPLJ 025 (DB). 

(9) Words “a dealer” in Section 8 (2-A) 

means a registered as well as unregis- 
tered dealer. 1968 Jab LJ 764: 1968 

MPU 625 (DBL 

(10) Simply because Madras General 

Sales Tax Act (9 of 1939) provides for 
exclusion from the turnover under that 
Act of the amount paid by way of ex- 
cise duty to the Central Government the 
same result should not follow in respect 
of the inter-State Sales. AIR 1962 Mad 
^0^^(293, 294): (1962) 2 Mad LJ 302 


(11) Excise duly collected by a dealer 
from his customers is part of considera- 
tion for the sale of goods and it should be 
assessable to sales tax under the Act. 1962 
Ker LT 710 : 1963 Ker U 63 (DB). 


(12) A dealer is not entitled to deduct 
the excise du^ paid in respect of goods 
sold by him in determining the turnover 
liable to assessment under the Central 
Sales Tax Act. AIR 1964 Mys 212 (213, 
214): 1964 Kant LJ 30 (DB) • 13 STC 

Notification No. 81 — 1365/X-990 — 1956- 
D'- 1-4'19004) 


(13) In fixing turnover of an assessee 
for imposing tax on him under S. 8, the 
turnover represented by the excise duty 
paid by the assessee should be deducted 
as they are deductible also under Rr. 7(11 
and 7(a) of (Kerala) General Sales Tax 
Rules (1950). The discount claimed from 
turnover as defined in S. 2(k) (Kerala.) 
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General Sales Tax Act (11 of 1925) should 

^so be deducted. 1966 Ker LJ 1085: 1967 
Ker LT 657 (DB). 

6. Goods Referred to In Q. (b) of Sub- 
seetion (3). — (1) The expression ‘in the 
manufacture of goods^ in S. 8(3) (b) 
should normally encompass the entire 
process carried on by the dealer of con- 
verting raw materials into finished goods. 
Where any particular process is so in- 
tegrally connected with the ultimate pro- 
duction of goods that Drawing and pho- 
tographic materials for designing cloth 
and humidifiers, exhaust fans and simi- 
lar electrical equipments are goods in- 
tended for use “in the manufacture of 
goods in factory manufacturing cotton 
and other textiles. But building materi- 
als including lime and cement not re- 
quired in manufacture of tiles for sale 
cannot be so regarded. AIR 1965 SC 1310 
(1312, 1313) : (1965) SCR 900. 

(2) A dealer engaged both in mining 
operations and in manufacturing process is 
entitled to include in the specification (i) 
locomotives and motor vehicles which are 
used in carrying raw materials and re- 
moving materials during the process of 
manufacture and thereafter to different 
places and are also used both under- 
ground and on the surface in mining 
operations and in transport of crude ore 
and stores for mining operations, (ii) ac- 
cessories and spare parts for locomotives 
and motor vehicles which are necessary 
for maintaining and ensuring continuous 
operation of the locomotives and motor 
vehicles and (iii) tyres and tubes which 
are necessary for the maintenance of 
motor vehicles set out in Item (i). AIR 
1965 SC 891 (894, 895): (1965) 2 SCJ 668 
(AIR 1962 Patna 366, Partly reversed.) 


(3) The goods must be intended for use 
only in the actual activity of mining 
which would include raising the coal and 
storing it in heaps or in ware-houses. 
Spare parts of motor vehicles including 
t^es and tubes, and motor trucks cannot 
be included in the certificate of a com- 
pany who is owner of a colliery and 
carrying on business of mining coal and 
trading in coal and coke. 1967 MPU 131: 
(1966) 17 STC 610 (SC). 


(4) The cane baskets which are intend- 
ed to be used by the sanitary department 
cannot be specified in the certificate, of 
registration. But the cane baskets requir- 
ed for carrying ore and other materials 
used in mining or in the manufacture of 
goods can be specified in the certificate. 
AIR 1965 SC 891 (895) : (1965) 2 SCJ 668. 
(AIR 1962 Pat 300, Partly Reversed.) 


(6) Stationery is not intended for use 
in the manufacture of processing of goods 
for sale or f<>r 

1,0 allowed to be specified. AIR 1966 5G 
891 (895) : (1965) 2 SCJ 668. 


(6_) Laboratory fittings which are es- 
sential for sampling and analysis of ore 
Md other raw materials in mining opera- 
tions and in the process of manufacture 
can be specified. AIR 1965 SC 891 (895): 
(1965) 2 SCJ 668. (AIR 1962 Pat 366, 
Partly Reversed.) 


(7) Goods purchased for the hospital 
such as equipment, furnishings and fitt- 
mgs are not intended for use in the manu- 
facture or processing of goods for sale 
or in the mining operations. AIR 1965 SC 
891 (894) : (1965) 2 SCJ 668 • 1967 MPU 
131: (1966) 17 STC 510 (SC). 

(8) The production or storage of raw 
materials for manufacture is not manufac- 
ture itself. It may be an essentia] pre- 
clude to manufacture, but not a part of 
the process of manufacture as such manu- 
facture starts only after the raw materi- 
als have been collected at the factory. 
1964 ^ Ker LJ 70. (Manure, rice, jaggery 
and items of general stores are not goods 
for use in the manufacture or process- 
ing of tea for sale.) 

(9) The expressions “container” and 
materials intended for being used for 

the packing of goods” as used in Section 
8(3) (c) is deliberately couched in a lan- 
guage which bring within its scope all 
kinds of ready-made receptacles or 
other materials which are intended or 
by a slight alteration or fabrication can 
be converted into such receptacles for the 
purpose of storage of goods provided the 
use to which those receptacles for 
storage or transportation of goods con- 
tained therein for sale. (1968) 22 STC 
264 : (1969) 71 Punj LR ]D) 132 (DB). 
(Terms as 'tin sheets’ and Tin plates' in- 
tended to be used to make containers 
for filling up the dealer’s vegetable oil 
preparations therein for transport and 
sale, ordered to be added in the certifi- 
cate.) • AIR 1965 All 166 (170) : (1964) 
15 STC 245 * 1964 Ker U 70. 


(10) Turnover relating to metal con- 
tainers in which Coffee powder was sup- 
plied was taxable in view of S. 8 (3) (as 
existing prior to 1958). (1962) 40 Mys LJ 
739. (On appeal. See (1966) 17 STC 311 
(SC) ), 

(11) In view of Ss. 8(8) and 8(1), a 
distributor of electricity is a “dealer en- 
titled to registration under S. 7(2). AIR 
1964 Mad 477 (480) : (1963) 2 Mad LJ 
225. 

(12) Where for assessment years 1958- 
59 and 1959-60, an assessee firm, who 
undertook execution of electrical con- 
tracts for certain corporation, purchased 
some of goods from outside State and 
upon its declaration a registration certi- 
ficate was issued under S. 8(3) (b) (as 
it stood prior to amendment in 1058) the 
use of goods by the assessee even after 
date of amendment for fulfilment of the 
said contract would in terms comply with 
S. 8(3) (b) and he could not be proceeded 
against under S. 10-A for contravention 
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of S. 10(d). AIR 1965 Mad 407 (409) : 

(1965) 16 STC 125 (DB). 

(13) The Act and the Rules do not 
impose an obligation upon the purchas- 
ing dealer to declare that the goods pur- 
chased by him are intended to be used 
for one purpose only even though under 
a certificate of registration he is entitled 
to purchase goods of the classes mention- 
ed in S. 8(3) (b) for more purposes than 
one. AIR 1967 SC 234 (239) : (1966) Supp 
SCR 198. 

(14) The possible misuse of ‘the* certi- 
ficate cannot, in absence of any provi- 
sion in the Act or rules framed there- 
under afford any justification for putting 
a restriction on the number of goods the 
dealer can purchase. AIR 1969 Madh Pra 
63 (55) : 1969 Jab U 20 (DB). 

(15) Where after purchasing the goods 
for any of the purposes imder S. 8(3) (b)» 
purchaser failed to make use of the goods 
for any such purpose, offence imder Sec- 
tion 10(d) is made out. AIR 1967 Ker 
221 (222) : 1967 Ker LR 209 (DB). 

(16) It is only where after purchase 
of any goods for any of the purposes 
specified in S. 8(3)(b), the purchaser 
fails, without any reasonable excuse, to 
make use of goods for any such purpose 
that he will be liable to penalty under 
S. 10(d). (1968) 1 Mad U 455 : 22 STC 
17 (DB). 

(17) Where purchasing dealer applies 
for amendment of registration certificate, 
it is the date on which he makes the ap- 
plication for amendment that should be 
taken as the date of effectiveness of the 
amendment, if it is allowed. AIR 1969 
Madh Pra 53 (55) : 1969 Jab U 20 (DB). 

(18) In writ petition by a Company 
against the order of Sales Tax Officer 
under S. 8(3) (b), read with R. 13 it is 
not open to High Court to deal with 
matters not in issue or to decide that 
other categories of goods which Sales 
Tax Officer had not ordered to be de- 
leted did not fall within the terms of 
Section 8(3) (b), read with R. 13. AIR 
1965 SC 1310 (1312) : (1965) 1 SCR 900. 

(19) Where a dealer registered under 
S. 7 applied before Sales Tax Authority 
for specification of certain goods in his 
certificate of registration under S. 8(3), 
and on registration of his application 
and the revision therefrom he files peti- 
tion under Art. 226 of Constitution, he 
must accept the position that Ss. 7(3) 
and 8(3) under which he was seeking 
the relief of specification were valid. 
AIR 1962 Madh Pra 128 (130) : 1962 Jab 
U 349 (DB). 

7. DeclaratloD to be furnished — Sub- 
section (4). — (1) For being Qualified to 
pay lax at lower rate under S. 8(1), a 
registered selling dealer must furnish to 
the prescribed authority a declaration 
duly filled and signed by birg in for 


If he fails to do so, he is liable to pay 
tax at higher rate mentioned in S. 8(2). 
AIR 1967 SC 1758 (1759, 1761) : (1967) 
3 SCR 645. (Rule 10(1) of Central Sales 
Tax (Mad.) Rules (1957) providing that 
declaration shall not contain more than 
one transaction is invalid.) 

(2) It is not open to the Sales Tax au- 
thority, imder the Act, to deny to the 
selling dealer the benefit of concessional 
rate under S. 8(1) on the ground that 
the certificate Form “C” mentions more 
purposes than one for which the goods 
are intended to be used or that the goods 
are incapable of being used for the pur- 
pose for which they are declared to be 
purchased, or that the goods arc applied 
for some other purpose not mentioned 
in the certificate in Form “C”. AIR 1967 
SC 234 (239, 240) : 1966 Supp SCR 198. 

(3) The Phrase in the prescribed 
manner occurring in S. 8 (4) of the Act 
only confers power on the rule making 
authority to prescribe a rule staling 
what particulars arc to be mentioned in 
the prescribed form, the nature and 
value of the goods sold, the parlies to 
whom they are sold, and to which au- 
thority the form is to be furnished. Rut 
it does not authorise the rule-making au- 
thority to prescribe a time-limit within 
which the declaration is to be filed by 
the registered dealer. Thus, the third 
proviso to R. 6(1) of the Central Sales 
Tax (Kerala) Rules, 1967 is ultra vires 
the rule making power under S. 8(4) 
read with S. 13(4) (c). AIR 1967 SC 1823 
(1825, 1826) : (1967) 3 SCR 518. 

(4) Rule 8(2) of Central Sales Tax 
(U. P.) Rules prescribing lime limit for 
submission of "C" forms is repugnant to 
S.^ 8(4) of the Act and is inconsi.slent 
with R. 5-A of the above Rules. Slate 
Government has no power, either under 
S. 8(4) or under S. 13(4) (e) to prescribe 
such lime limit. AIR 1965 All 483 (485 
486) : (1965) 16 STC 21. 


(5) Rule 14.A as framed by Govern- 
ment of Andhra Pradesh prescribing 
period for furnishing declaration is not 
ultra vires its powers and does not go 
beyond the scope of Sec. 8 (4). AIR 196‘> 
Andh Pra 204 (210) : (1961) 2 Andh 
WR 344 (DB). (No longer good law in 
view of AIR 1967 SC 1823). 


^ MCI ucciMuu oi supreme Court 

m State of Madras v. R. Nandlal and 
Co (AIR 1967 SC 1758), R. 8(1) of M. P. 
Sales Tax (Central) Rules (1957) is un- 
enforceable. (1968) 21 STC 360 • 1968 

MPU 463 (DB). (Goods sent from dif 
ferent places — Sales however, one 
transaction — Submission of one “C” 
form is enough — Dealer held entitled 
to lower rate of tax.) 


- oaies lax iCen. 

^ij Rules (1957) providing that the 
declaration must be attached to the re- 
tura is invaUd - It has no mandate^ 
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“[9, Levy and collection of tax and 
dealer under this Act on sales of goods 
State trade or commerce (whether such 


SectloD 8 — Nole 7 (eontd.) 
force so as to deprive a dealer of the 
benefit of S. 8(1) if he omits to attach 

to Ins return the declaration but files 

It before assessment. AIR 1967 Madh Pra 
124 (125) : 1968 Jab LJ 1063 (DB). 

Rule 5(1) of the Central Sales Tax 
(Madras) Rules, is so far as it prescribes 
a time-limit, is invalid as being in ex* 
cess of the rule making power of the 
Mate Government. AIR 1968 Mad 311 

J ^ LJ 174 (DB). (AIR 

1963 Mad 125 and AIR 1962 Mad 410, 
field no longer good law in view of AIR 
1967 SC 1823.) 

(9) Rules 9(2) (a) and 9-B (3) (a) of 

Central Sales Tax (Bihar) Rules (1957) 
imposing rigid time limit for filing of 
declaration in Form “C” and Certificates 
in Form D are ultra vires rule-making 
power of State Government. AIR 1969 
Pat 42 (45, 46. 47) : 23 STC 142 (DB). 

(10) Rule 7(2A) of the Central Sales 
Tax (Punjab) Rules (1957) is consistent 

^ provision of Central 

Sales Tax (Registration and Turnover) 
Rules (1957). (1966) 17 STC 185 : ILR 

(1966) 2 Puni 311 (DB). 

(11) The time factor in filing the 

forms should be understood not in the 
sense of a strict limitation for the pur- 
pose, but it would be necessary to file 
such forms within a reasonable time even 
though before Appellate Assistant Com- 

missioner. (1967) 2 Mad LJ 432 : 80 Mad 
LW 551 (DB). • AIR 1968 Mad 311 

(314, 315) : (1968) 1 Mad LJ 174 (DB). 
(What will be ^‘reasonable lime” in a 
given case will depend upon circiunst- 

ances of each case.) 

(12) Appellate Assistant Commissioner 
has power to extend time for production 
of E forms. (1967) 20 STC 266 : (1967) 

2 Mad U 365 (DB). 

(13) Where the asscssee complains be- 
fore the appellate authority that the 
original authority has not given him 
efficient opportunity to produce form 
“C”, in absence of proof of any laches 
on part of assessee appellate authority 
can permit assessee to produce the said 
form even at appellate stage. (1967) 1 
Mys U 218 (221, 222) : 9 Law Rep 414 
(DB). 

(14) Non-submission of Form “does not 
vitiate return” AIR 1962 Mad 410 (412): 
1963 Mad WN 484. (Note — Held no 
longer good taw on another point in 
AIR 1968 Mad 311 in view of AIR 1967 
SC 1823). 

(15) When the purchasing dealer de- 
clares that the subject matter of sale Is 
listed in his Certificate of registration in 
form “B” as required for that purpose 
and furnishes declaration in form “C” 
the selling dealer is not bound to enter 
into any examination of the matter. This 


penalties. — (1) The tax payable by any 
effected by him in the course of inter- 
sales fall within clause (a) or clause (bj 


is sufficient compliance with the require- 

selling dealer is 

h' St"c 369'TMadr (DB). 

(16) Where the columns provided for 
purposes set out in S. 8(3) (b) is not 
struck out in form C the form is not 
rendered objective. AIR 1962 Mad 410 

WN 484 (DB). (Note— 
Weld no longer good law on another 

311 in view of 

AIR 1967 SC 1823). 

(17) Form C is defective if it lacks a 
matenal particular in not mentioning 
therein date of registration. AIR 1962 

410 (413) : 1963 Mad WN 484 (DB). 
(Note — Held no longer good law on 
another point in AIR 1968 Mad 311 in 
view of AIR 1967 SC 1823). 

(18) Where a dealer in Calcutta plac- 
ed bulk orders with assessee at Ootaca- 
mund for purchase of Gramophone 
needles and even though the contract 
was silent ^out instalments, delivery of 
goods ^ in instalments and payment of 
price in instalments against separate in- 
voices were only resorted to by the par* 
ties for their own conveniences and any 
mutual agreement during course of ful- 
filment of contract, such a contract did 
not give rise to as many distinct sale 
transactions as there were deliveries by 
instalments followed by corresponding 
invoices. In such a case there can be 
no inference of a severable contract in- 
volving more than one transaction, re- 
quiring separate ”C” Forms, i^sessee is 
entitled to benefit of lower rate assess- 
ment. (1964) 15 STC 809 : (1964) 2 Mad 
LJ 604 (DB). 

(19) \^ere the bills submitted to the 
purchaser in respect of certain transac- 
tions of sale, clearly showed the F. O. B. 
and shipping charges separately, such 
chaises would not form part of the sale 
price and their non-inclusion in the C 
form declaration is not a vitiating cir- 
cumstance which would disentitle the 
assessee to claim concessional rate under 
S. 8(1). AIR 1964 Mad 487 (487, 488) t 
(1963) 2 Mad LJ 240 (DB). 

8. Power of State Govemmenf nnder 

sub-section (6).— (1) Sec. 8 (5) provides for 
giving individual exemptions in public 
interest. Such a power is there in all 
taxation measures. It is to provide for 
unforeseen contingencies. The power in 
question cannot be said to be bad. If 
there is any misuse of that power, the 
same can be challenged. AIR 1969 SC 
147 : (1969) 1 SCJ 318. 

SECTION 0 — SYNOPSIS 

1. Scope. 

2. Constltntlonal validity. 

3. Imposition of penalty. 

4. **Aues8, collect and ^orce paymeni 

of any tax.** 
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of Section 3) shall be levied and collected by the Government of India in the 
manner provided in sub-section (3) in the State from which the movement of the 
goods commenced : 


Provided that, in the case of a sale of goods during their movement from one 
State to another being a sale subsequent to the first sale in respect of the same 
goods, the tax shall, where such sale does not fall ^vithin sub-section (2) of Sec- 
tion 8, be levied and collected in the State from which the registered dealer effect- 
ing the subsequent sale obtained the form prescribed for the purposes of clause (a) 
of sub-section (4) of Sec. 8 in connection with the purchase of such goods. 

(2) The penalty imposed upon any dealer under Sec. lOA shall be collected 
by the Government of India in the manner provided in sub-section (3) 

.(a) in the case of an offence falling under clause (b) or clause (d) of Sec. 10, 
in the State in which the person purchasing the goods obtained the 
form prescribed for the purposes of clause (a) and of sub-section (4) 
of Sec. 8, in connection with the purchase of such goods; 

(b) in the case of an offence falling under clause (c) of Sec. 10, in the 
State in which the person purchasing the goods should have registered 
himself if the offence had not been committed. 


Section 9 — Synopsis (conid.) 

6. Appropriate State, 

0, Non.llabillty to taxation under State 
Act — Effect. 

7. Dedoetlbillty of excise duty paid. 


Topic Indicator. 

Object of section — See Note 1. 
Prescribed authority in S. 8(4) — See 
Note 1. 

Tax on animals and birds in captivity — 
See Note 2. 

Sub-section (2) — See Note 3. 

Sub-section (3) — See Notes 4 and 6. 
Fresh assessment — See Note 4. 

Appeal to Supreme Court — See note 4. 


Sc®P* — (1) In order to apply Sec 
tion 9(1) it must be seen that all ingredi 
ents and requirements of the provision 
are satisfied. 22 STC 285 (AP) (DB) 
(Consifrnments booked by first sellers ir 
Mysore purchased in transit by assessct 
in Andhra and resold outside — ‘C’ fonr 
obtained — State of Andhra can taj 
the assessees imder Section 9 (1). 

(2) Section 9(1) so far as it is concern- 

?L under S. 3(b) ha« 

the effect of being a proviso to S. 4(2] 
tmd treating such sale or purchase inside 
me State from which the goods moved 
AIR^1968 Mad 407 (428) : 20 STC 150 : 
(1967) 2 Mad U 552 (DB). 

(3) The effect of Ss. 8(2) and 9(1) 
was to assimilate the provisions of the 
State enactments even in respect of the 
manner of levy and not merely the rate, 
AIR 1966 Mad 404 (405) ; (1965) 16 STC 
1067 :(1966) 1 Mad U 127 (DB). 

(4) Liability to pay tax accrued prioi 
to 1st October, 1958 is not wiped out. 
AIR 1965 Punj 62 (65): 15 STC 746 (DB|, 


(6) The view that S. 8(4) does not au- 
morise rule making authority to prescri- 
be time limit within which declaration is 
to be filed by registered dealer, is also 
supported by the “Note” to the form of 
declaration — Form C prescribed by 


R. 12 of the Central Sales Tax (Regis- 
tration and Turnover) Rules, 1957. AIR 
1967 SC 1823 (1824). (Rule 6(1) Third 

proviso of Central Sales Tax (Kerala) 
Rules (1957) is ultra vires of S. 8 (4) 
read with S. 13 (4) (c) ). 

(6) The expression “to the prescrib- 
ed authority” in S. 8(4) means the pres- 
cribed authority under S. 9(2) who is 
empow'ered to assess the tax. Declaration 
by a dealer must be submitted before 
the taxing authority. Submission of de- 
claration must be before and not after 
the assessment if the dealer claims the 
benefit of S. 8(1). AIR 1967 Madh Pra 
124 (125): 19 STC 46 (DB). 

(7) The expression “in the prescribed 
manner” in S. 8(4) empowers the Gov- 
ernment to prescribe only the mode of 
tiling a declaration under S. 8 (4i, No 
time limit can be fixed for filing the de- 
claration. AIR 1967 Madh Pra 124 (125)* 
1966 MPLJ 1115 : 19 STC 46 (DB). 

(8) Appellate authority has no power 
to admit declaration at appellate stage 
AIR 1962 Mad 410 (411, 412) (DB). 

(9) The object of S. 9(3) is the effec- 
tive realisation of the tax payable under 
the Central Act. (1963) 14 STC 587 (Mys). 

(10) Where from facts of a cose 
there can be no inference of a severable 
contract involving more than one trans- 
action requiring separate "C” Forms, the 
fact that the deliverv of goods in instal- 
ments and the payment of price in instal- 
ments are resorted to by the parties for 
their own convenience though not in 
contract, will not deprive the asscssee of 
concessional rate of assessment . ILR 
(1965) 1 Mad 606 ; (1964) 15 STC 809. 

(11) Centra] Sales Tax (Amendment) 

Ordmance came into effect on 9-6-1969 
with retrospective effect and sought to 
validate past levies and collections P T I 
Nagpur Times D/- 10-6-1969. * ’ 
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(3) The authorities for the time being empowered to assess, collect and en- 
force payment of any tax under the general sales tax law of the appropriate State 
shall, on behalf of the Government of India and subject to any rules made under 
this Act, assess, collect and enforce payment of any tax, including any penalty, 
payable by a dealer under this Act in the same manner as the tax on the sale or 
purchase of goods under the general sales tax law of the State is assessed, paid 
and collected; and for this purpose they may exercise all or any of the powers 
they have under the general sales tax law of the State; and the provisions of such 
law, including provisions relating to returns, appeals, reviews, revisions references, 
penalties and compounding of offences, shall apply accordingly : 

Provided that if in any State or part thereof there is no general sales tax law 
in force, the Central Government may, by rules made in tMs behalf, make neces- 
sary provision for all or any of the matters specified in this sub-section, and such 
rules may provide that a breach of any rule shall be punishable with fine which 
may extend to five hundred rupees; and where the offence is a continuing offence, 
with a daily fine which may extend to fifty rupees for every day during which the 
offence continues. 


(4) The proceeds in any financial year of any tax, including any penalty, levied 
and collected under this Act in any State (other than a Union territory) on behalf 
of the Government of India shall be assigned to that State and shall be retained 
and the proceeds attributable to Union territories shall form part of the Consolidat- 
ed Fund of India.] 

[a] Sections 9 and 9A were substituted for former Sec. 9 by the Central Sales 
Tax (Second Amendment) Act, 1958 (31 of 1958), S. 6 [1-10-1958], 


Section 9 (contd.) 

2. constitutional validity. — ( 1 ) Threat 
to recover a(;ain sales tax on same turn- 
over on behalf of Central Government by 
another Stale is infringement of funda- 
mental right under Art. 19(1) (g) of Con- 
stitution. Aggrieved citizen is entitled to 
seek relief under Art. 226 of Constitu- 
tion. AIR 1961 SC 65 (68, 69, 76) : (1961) 
1 SCR 379 : (1960) 11 STC 655. 

(2) Section 9 4) is in accordance with 
Art. 269 (1) (g as introduced by Consti- 
tution (Sixth Amendment) Act, 1956. The 
distribution of revenue between the Union 
and the States is a different matter gov- 
erned by the provisions of Part 12 of the 
Constitution. Different financial needs of 
several States will not be justification of 
discrimination or preference under Arti- 
cle 303 (1). AIR 1968 Mad 407 (419) : 
(1967) 2 Mad U 662 : 20 STC 160 (DB). 

(3) Section 9 (4) not violative of Arti- 

cle 301 or 303 (1) of Constitution. AIR 
1968 Mad 407 (420): (1967) 2 Mad LJ 552: 
20 STC 160 (DB). (Non-deductibility of 

Excise Duty Act makes no discrimination. 

(4) The absence of common authority 

to resolve conflicting assessments does 
not affect the validity of S. 9 (S). Sec- 
tion 9 (3) is grounded on convenience 
and it Is not open to challenge on 
ffround of procedural restraint. AIR 1968 
E 407 (419. 420): (1967) 2 Mad U 

662: 20 STC 160 (DB). 

161 (Case under Section 16 of Madras 
Act 1 of 1969). Section 9 (3) Is not un- 
constitutional on ground that It attracts 


for its purpose provisions of local sales 
tax law which was not existing when it 
was enacted. Section 9 (3) can be in- 
voked to assess within limit escaped 
tumover by best judgment. AIR 1967 Mad 
171 (174, 175) (DB). (1966) 2 MU 396: 
18 STC 370 (DB). 

(6) Animal and birds in captivi^ are 
movable property and therefore goods 
within Section 2 (d). Levy of tax on 
sales of such things is within com- 
petence of Parliament within Entry 97 
of List 1 of Sch. 7 of Constitution. AIR 
1960 Her 360 (360). 

3. Imposition of penally. — (1) Even 
though Section 9 (3) of the Central 
Sales Tax Act incorporates by reference 
the provisions of the Madras General 
Sales Tax Act (IX of 1939), it cannot 
be said that the Central Act, enacted io 
1956, has incorporated the subsequent 
amendment made in 1959 in the State 
Act prescribing levying of penalty, when, 
in fact, no such penalty was leviable 
imder the Act of 1939. Thus penalty as 
contemplated under Section 16 (2) of 
Madras Act (1 of 1959) cannot be im- 
posed by applying Section 9 (3). 22 STO 
226 (Mad) (DB) * (1968) 22 STC 404 

(Andh Pra) (DB) • (1967) 2 MU 261» 
20 STC 146 (Mad) (DB). 

(2) For late submission of return In 

Form V appended to M. P. Sales Tax 
(Central) Rules, penalty can be imposed 
under Section 17 (3) of State Act not- 
withstanding Rule 12 of the above 
Rules. AIR 1968 MP 20 (21. 22): 1967 

MPLJ 347: 19 STC 377 (DB). 

(3) The provisions of the general 
sales tax law of the State including 
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Section 9 — Note 3 (contd.) 
provisions relating to penalties will be 
applicable to be entire process of assess- 
ment, payment, collection and recovery 
of the tax payable under the Central 
Act. That will be the true elicct of the 
expression “shall apply accordingl>v 
(1963) 14 STC 587: ILR (1963) Mys 661 
(DB). 

4. ^Assess, collect and enforce payment 
of any tax'*. — (1) (Case under S. 13 

(3) Mysore Sales Tax Act (25 of 1957) ). 
For purpose of assessing, collecting and 
enforcing payment of tax due undci 
Central Sales Tax Act, authorities can 
exercise all or any of the powers which 
they have under general sales tax law 
of the State. (1965) 4 LR 444: (1965) 3 
Mys LJ 712. 

(2) The expression “in the same man- 

ner” as used in Section 9 (3) cannot be 
extended to any matter beyond the field 
of procedure as laid down in the gene- 
ral sales tax law of the concerned State 
and that too only to the extent as 
specified therein. Thus, the provision of 
rebate as made in Section 13 (8) of 

Orissa Sales Tax Act (14 of 1947) (as 
amended by Orissa Act 31 of 1962) is 
not applicable to payment of inter-Slate 
Sales Tax. ILR (1966) Cut 152: 33 Cut 
LT 20 (DB). 

(3) Notice in connectien with assess- 
ment under Central Sales Tax Act. is 
valid if assessce has no difficulty in 
understanding its purpose. 18 STC 87 
(All). 

(4) (Case prior to amendment in 1903). 
Section Q-A, Orissa Sales Tax Act also 
applies to Central Sales Tax collected by 
controlled stock-holder. ILR (1963) Cut 
635. 

(5) The provisions of Orissa Sales Tax 

1947) will apply for collection 
/ov ^®*^**‘^ Sales-tax by virtue of S. 9 
(3). Under normal circumstances the in- 
ternal remedies provided by Statute 
should be exhausted in the first instance 
before approaching High Court under 
ArUcle 228 of Constitution. ILR (1964) 
Cut 464 (DB). 

(6) (Case prior to amendment in 1963). 
Sale Tax under Central Sales Tax Act 
received by dealer from customers while 
selling goods comes within definition 
Riven in Section 2 (i) of Orissa Sales 
Tax Act (14 of 1947). ILR (1963) Cut 
635. 

(7) )^ere a dealer in iron materials is 
authorised to realise tax so paid from 
customers and tax is credited into 
treasury after realisation, the dealer is 
entitled to deduct Central Sales Tax paid 
by him while making purchases of mate- 
rials in returns for periods prior to 
amendments effected in 1958. ILR (1963) 
Cut 636. 

(8) The Question whether the original 
article has been converted Into a com- 


mercially different article is a ques- 
tion essentially of fact and one which 
appropriately falls for consideration be- 
fore the Sales Tax Officer. 18 STC 87 
(All). (Case under U. P. Government 
Notification No. St.-1365/X-990-1956 dated 
1-4-1960 specifying that turnover oj 
glass bangles shall be liable to tax at a 
single point.) 

(9) Fresh assessment by Sales Tax 
Officer as per directions of Sales Tax 
Appellate Tribunal which set aside the 
orders of assessing and revisional autho- 
rities, must be governed by Rule 33 (1) 
of Kerala General Sales Tax Rules (1950). 
(1964) 15 STC 711 (All). 

(10) Coal agents who had been as- 
sessed under E. P. General Sales Tax 
Act (46 of 1948) and which assessment 
had become final could not get the bene- 
fit of decision of Supreme Court in AIR 

1961 SC 1106 holding that coal agents 
were not “dealers” within the meaning 
of the Act. Previous assessments did not 
become without jurisdiction and such 
coal agents were not entitled for refund 
of tax paid. (1965) 67 Pun LR 1185. 

(11) Bar imposed by Section 26 of 

Trav-Co. General Sales Tax Act (as 
amended in 1951) having been lifted by 
Sales-tax Laws Validation Act (7 of 
1956), State was competent to collect a)] 
taxes in respect of sales in the course of 
inter-State and commerce upto 6-9-1955. 
AIR 1968 SC 389 (393): (1968) 1 SCR 

415: 21 STC 403. 

(12) An assessce who has been as- 
sessed to pay sales tax cannot go upto 
Supreme Court on a special leave direct- 
ly against the judgment of the Assessing 
Authority functioning under Central 
Sales Tax Act, 1956 without exhausting 
all his remedies under that Act. AIR 

1962 SC 1326 (1328. 1329): 13 STC 6: 

1962 Supp (1) SCR 276. 

6. Appropriate Stale. — (1) The words 
appropnate State’ in Section 9 (3) means 
the State from which the goods moved 
pursuant to a sale. Central Government 
has to collect tax on such sales in the 
appropriate Slate. Authorities in one 
State must refer to their counterparts in 
other States to avoid conflicting oilers 
21 STC 378 (Mad) (DB). 

(2) Tax can be levied and collected 

only in State from where goods began to 
be moved. AIR 1965 Punj 62 (64): 66 

Punj LR 978: 15 STC 746 (DB). 

(3) (Case before amendment in 1958). 
Where assessee, paddy and rice merchant 
in Madras, transfers documents of title to 
the goods to the intending purchaser and 
the latter gets the documents on pay- 
ment of money and subsequently takes 
delivery of goods, all these incidents 
having taken place in Kerala State it is 
the Kerala State which is appropriate 
State entitled to levy and collect the tax 
t4 STC 856: (1963) 2 Mad U 617 (DB).’ 
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[9 A. Collection of tax to be only by registered dealers. — No person who is 
not a registered dealer shall collect in respect of any sale by him of goods in the 
course of inter-State trade or commerce any amount by way of tax under this Act, 
and no registered dealer shall make any such collection except in accordance with 
this Act and the rules made thereunder.] 

[a] See remark (a) under Section 9. 

10. Penalties. — If any person — 

(a) fails to get himself registered as required by S. 7; or 

(b) being a registered dealer, falsely represents when purchasing any class 

of goods that goods of such class are covered by his certificate of 
registration; or 


Section 9 — Note 6 (contd.) 

(4) Where an assessee purchased cer. 
tain goods from certain registered dealers 
in Rajasthan, where the goods are ex- 
empt from sales-tax, and the goods 
were despatched by rail and during its 
transit the assessee transferred the docu- 
ments of title to certain purchasers (who 
were also registered dealers) in the Mad- 
ras State, the entire turnover will fall 
within the ambit of Section 9 (1) of the 
Central Sales Tax Act and the Madras 
State will be entitled to tax the subse- 
quenl sale. (1967) 2 MLJ 315 (DB). 

6. Non-Habllity to taxation under State 
Act — Effeet. — (1) Expression 'levied' 
in Section 9 (1) refers to ‘levied* in Sec- 
tion 5 (3) (a) of Mysore Sales Tax Act 
(25 of 1957). Sales of powerloom cloth not 
taxable under State Act because of not 
being first sales, are also not taxable 
under Central Act. AIR 1965 SC 1510 
(1514): (1965) 2 SCR 129: 16 STC 231 * 
(1966) 1 SCWR 466: (1966) 17 STC 309 • 
(1966) 1 SCWR 465: (1966) 17 STC (SC) 
311. 

(2) The non-liability to taxation under 

the State Act if the sales were in intra- 
state trade postulates a non-Iiabilitv to 
taxation under the Central Act. AIR 1966 
Kcr 60 (62); 1965 Ker LT 862: 1965 Kcr LJ 
720: (1965) 10 STC 794 (DB). (Intra- 

State sale exempted bv notification under 
Section 6, (Kerala) General Sales Tax 
Act (11 of 1125).) 

(3) The phrase "in the same manner" 
occurring in Section 9 (3) cannot there- 
fore, take in all exemptions and deduc- 
tions contemplated under the local sales- 
tax law: AIR 1962 Mad 290 (294): (1962) 
2 MLJ 302: 75 Mad LW 783: (1962) 13 
.STC 371 (DB). 

(4) Transactions which are not taxable 
at the sale point under the State Sales 
Tax Act if can be taxed under the Cen- 
tral Sales Tax Act. (Quaere). 22 STC 285: 
(1969) 1 Andh LT 161 (DB). 

(5) (Case under Section 6 (3) (b) of 
Mysore Sales Tax Act (25 of 1957) ). 
Though Section 8 referring merely to 
calculation due to amendment underwent 
many alterations, Section 9 relating to 
lew and collection of tax, in substance, 
remained unchanged. Under Section 9, 


sales could not have been taxed, as as- 
sessee would not have been liable to 
same under State .Act had sales been 
intra-State sales. (1968) 16 LR 714j 
(1969) 1 Mys LJ 46. (Assessment of inter- 
state sales of "areca'' under Central Act 
for assessment year 1959-60 and subse- 
quent years — Held, Sections 8 and 9 as 
amended applied — Assessee held en- 
titled to refund.) 

(6) The expression “levied" in Sec- 
tion 9 (1) comprehends the point at 
which the tax is attracted imder the 
State Act. Turnover representing pur- 
chases, not last purchases cannot be 
taxed under Central Act. AIR 1966 
Mad 404 (405, 406): (1965) 16 STC 1067: 
(1966) 1 Mad U 127 (DB). (AIR 1902 
Mad 457 Held Overruled by AIR 1965 SC 
1510.) • (1966) 17 STC 396 (Mad). 

7. Deductibility of excise duty paid. 

(1) A dealer is not entitled to deduct 
the excise duty paid by him in respect 
of goods sold by him in determining the 
turnover liable to assessment under Cen- 
tral Sales Tax Act. AIR 1964 Mys 212 (213, 
214): 15 STC 176: ILR (1965) Mys 1149 
(DB) * (1966) 1 Mad LJ 541: ILR il967) 1 
Mad 709 (DB). 

(2) Turnover represented by excise 

duty payable is to be deducted. Discount 
claimed under Rule 7 (a) of General 
Sales Tax Rules (1950) is also to be 
deducted. 1967 Ker LT 657: 1966 Ker LJ 
1086 (DB). ( (1962) 13 STC 371, (1962) 

13 STC 927 and (1964) 15 STC 176, held 
impliedly overruled by (1965) 16 STC 
231 (SC).) 

(3) The words “in same manner" in 
Section 9 (3) will not attract Rule 7 (1) 
of (Ker) General Sales Tax Rules (1950). 
Thus, excise duty collected by seller 
from his customers forms part of assess- 
able turnover. Such duty is not an allow- 
able deduction. 1962 Ker LT 710 (DB). 

Section 9-A — Note 1 

(1) Section 9-A Orissa Sales Tax Act 
also applies to Central Sales Tax collect- 
ed by controlled stock-holder. ILR (1963) 
Cut 635. 

Section 10 — Note 1 

(1) Mens rea is an essential ingredient 
for the oiTence under Section 10 (b). 
Representation must have been made 
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(c) not being a registered dealer, falsely represents when purchasing goods 

in the course of inter-State trade or commerce that he is a registered 
dealer; or 

(d) after purchasing any goods for any of the purposes specified in Cl. (b) 

of sub-section (3) of Sec. 8 fails, without any reasonable excuse, to 
make use of tlie goods for any such purpose; 

(e) has in his possession any form prescribed for the purpose of sub-sec- 
tion (4) of Section 8 which has not been obtained by him or by his 
principal or by his agent in accordance with the provisions of this Act 
or any rules made thereunder; 

•[(f) collects any amount by way of tax in contravention of the provisions 
contained in Sec. 9A;] 

he shall be punishable with simple imprisonment which may extend to six months, 
or with fine, or with both; and when the offence is a continuing offence; witli a 
daily fine wliich may extend to fifty rupees for every day during which the* offence 
continues. 

[a] Inserted by the Central Sales Tax (Second Amendment) Act 1958 (SI of 
1958), S. 7. [1-10-1958]. ^ 


[lOA, Imposition of penalty in lieu of prosecutiom — If any person purchas- 
ing goods is guilty of an offence under clause (b) or clause (c) or clause (d) of 
Section 10, the authority who granted to him or. as the case may be, is competent 
to grant to him a certificate of registration under tliis Act may, after giving him a 
reasonable opportunity of being heard, by order in writing, impose upon him by 
way of penalty a sum not exceeding one-and-a-half times the tax which would 


Section 10 — Note 1 (contd.) 
without any belief of its truth. AIR 1965 
Ker 212 (213, 214): (1965) 16 STC 323; 
1964 Ker LJ 1160. 

(2) The liabilitv to penalty under Sec- 
tion 10 (d) is not an absolute one. It is 
only where after purchase of any goods 
statedly for any of the purposes speci- 
fied in Section 8 (3) (b), the purchaser 
fails, without any reasonable excuse, to 
make use of the goods for any such pur- 
pose that he will be liable to penalty. 
(1968) 1 Mad LJ 455: 22 STC 17 (DB). 

(3) The analogous provisions to Sec- 
tion 10 (d) and Section lO-A of the Cen- 
tral Sales Tax Act in the Madras General 
Sales Tax Act are Sections 23 and 45 
(2) (e). Therefore the levy of penalty 
under the Central Sales Tax Act is ah 
appealable order in view of Section 31 
of latter Act. (1965) 16 STC 125: ILR 
(1965) 2 Mad 263: AIR 1965 Mad 407 
(409) (DB). 

(4) Where during period relevant foi 

assessment years 1958-69 and 1959-60 as- 
sessee firm undertook execution of elec- 
trical contracts and used some goods 
purchased from outside State under certi- 
ficate under Section 8 (3) (b) (as prior 
to amendment in 1958), the use by asses- 
see of such goods for fulfilment of con- 
tract did not contravene Section 10 (d) 
so as to be proceeded against under Sec- 
tion 10- A. (19651 16 STC 125: ILR (1965) 
2 Mad 263: AIR 1965 Mad 407 (408) 

(DB). 

. ^5) Proceedings under Section lO-A 
for offence under Section 10 (d) are not 
paired by earlier proceedings against the 


same assessee for offence under S. 10 
jy* air 1967 Ker 221 (222): (1967) Ker 
LR 209: 20 STC 6 (DB). (Facts consti- 
tuting offence under Section 10 (b) ii 

true, are not the facU for offence under 
Section 10 (d).) 

Section 10-A — Note 1 

(1) Dealer under Central Sales Tax 
Act who defaidts in making payment of 
pntral Sales Tax within prescribed lime 
becomes liable to pay penally under 
Section 13 (3) of Mysore Sales Tax Act, 
irrespective of whether default is or is 
not ®*^i5utablc to contumacious con- 

(Mys) (DB). 

(2) Proceedings under Section 10-A 

for offence under Section 10 (d) not 

barred by earlier proceedings for offence 
under Section 10 (b). 1967 Ker LR 200 - 
20 STC 6: AIR 1967 Ker 221 (222) (DB)! 

assessee firm undertook 
execution of electrical contracts for a 
Corporation and purchased some of 
their goods from outside State under 
certificate grated to the assessee under 
Section 8 (3) (b) (as it stood prior to 
amendment in 1958). the assessee could 
not be proceeded against under S. 10-A 
for contravention of Section 10 (d) for 
use of electrical goods for fulfilment of 
his contract even after 1958. AIR 

2M (DBi 

(4) Levy of penalty under the Act is 
an appealable order. AIR 1965 Mad 407 
(409): ILR (1965) 2 Mad 263: 16 STC 

125 (DB). ^ 

(6) The punishment provided In Sec- 
tion 10 (b) and Section 10-A of the Act 
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have been levied under this Act in respect of the sale to him of the goods if the 
ofience had not been committed : 

Provided that no prosecution for an offence under Section 10 shall be institut- 
ed in respect of the same facts on which a penalty has been imposed under this 
section.] 

[a] Inserted by the Central Sales Tax (Second Amendment) Act, 1958 (31 ol 
1958), S. 8 [1-10-1958]. 

11. Cognizance of offences.— (1) No Court shall take cognizance of any 
offence punishable xmder this Act or the rules made thereunder except with the 
previous sanction of the Government within the local limits of whose jurisdiction 
the offence has been committed or of such officer of that Government as it may, 
by general or special order, specify in this behalf; and no Court inferior to that 
of a Presidency Magistrate or a Magistrate of the first class shall try any such 
offence. 


(2) All offences punishable \inder this Act shall be cognizable and bailable. 

12. Indemnity. — No suit, prosecution or other legal proceeding shall lie 
against any officer of Government for anything which is in good faith done or 
intended to be done under this Act or the rules made thereunder. 


13. Power to make Rules. — (1) The Central Government may by notification 
in the Official Gazette, make rules^ providing for — 

(a) the manner in which applications for registration may be made under 
this Act, the particulars to be contained therein, the procedure for the 


Scflioa lOA — Note 1 (cootd.) 
are only for a false representation of 
the contents of the certificate of Regis- 
tration for which the purchaser of goods 
covered bv the certificate cannot be held 
guilty. 1964 Ker LJ 70. 


Section 11 — Note 1 

(1) Although a criminal Court has no 
jurisdiclion to go into the question as 
to the process of assessment and sit in 
judgment on the assessment made by 
competent authority, appointed under 
the Statute, a criminal Court can con- 
strue the statutory provisions in order to 
ascertain the guilt or the innocence of 
the accused and the assessment will not 
be atTeclcd by the decision of a criminal 
Court. AIR 1966 Andh Pra 77 (80) (DB). 
(Prosecution under Rule 16 read with 
Rule 14-A (7) (as introduced in 1958) of 
Central Sales Tax (Andhra Pradesh) 
Rules (1957).) 

SECTION 13 — SYNOPSIS 

1. Sub-sec. (1) (b)* 

2. Sub-sec. (1) (c). 

3. Sub-sec. (1) (d). 

4 . Sub-sec. (4) (c). 

6. Sub-see. (4) (e). 


Topic Indtcnior 

Central Sales Tax Act (Registration 
and Turnover) Rules 1957 — See 
Notes 1 and 2. 

Vires of State Rules under the secUon 
— See Notes 4 and 6. 

1. Sub-sec. (1) (b). — (1) Cental Sales 
Tax Act (Registration and 
Rules (1957). Rule 11 (2) (as Jn “ 

Rule 11 (2) read with Section 8 does 


)rescribe determination of turnover for 
)urposes of Section 3. AIR 1962 Mad 290 
293); (1962) 2 Mad U 302 (DB). 

(2) Central Sales Tax (Registration 
md Turnover) Rules (1957) — This rule 
)oth before and after its amendment in 
[962, provides for certain deduction 
vbich do not include excise duty. (19wJ 
I Mad LJ 541: (1966) 17 STC 396 (DB) 
► AIR 1964 Mvs 212 (213) (DB). 

2. Sub-sec. (1) (c). — (1) Centra! Sales 
Pax (Registration and Turnover) Rules 
[1957). Rule 6 — Sales Tax Authonly 
las no power to refuse to a selling dea- 
,er concessional rate under Section o 
1) on the ground that certificate m 
^orm "C" mentions more puiposes 
me for which the goods are intended to 
be used or that the goods were incapable 
of being used for the declared purpose 
or that the goods were applied for some 
other purposes not mentioned in Fom 
AIR 1967 SC 234 (239, 240): 18 STC 

222: (1966) Supp SCR 198. 

(2) Central Sales Tax (RegistraUon 
and Turnover) Rules (1957), Rule 13 
Rule 13 does not justify importation ot 
restrictions which are not clearly ex- 
pressed, nor imperatively intended. Dra^ 
mg and Photographic materials mlcndw 
for use as equipment in process or 
designing cloth, humidifiers, e:Aaust fans 
and similar electrical equipment w 
effectually carry on manufacturing pro- 
cess must be regarded as goods intends 
for use “in the manufacture of goms . 
but not building materials Including hme 
and cement which are not required for 
manufacture of tiles for sale. Am 
SC 1310 (1312 to 1814): (1965) 1 SCR 
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grant of such registration, the circumstances in which registration may 
be refused and the form in which the certiBcate of registration may be 
given; 


(b) the period of turnover, the manner in which the turnover in relation to 

the sale of any goods under this Act shall be determined, and the 
deductions which may be made in the process of such determination; 

(c) the cases and circumstances in which, and the conditions subject to 

which, any registration granted under this Act may be cancelled; 

*’[(d) the form in which and the particulars to be contained in any declara- 
tion or certificate to be given xmder this Act; 

(e) the enumeration of goods or class of goods used in the manufacture or 

processing of goods for sale or in mining or in the generation or distri- 
bution of electricity or any other form of power; 

(f) the matters in respect of which provision may be made under the proviso 

to sub-section (3) of Section 9; 

(g) the fees payable in respect of applications under this Act.] 


(2) All rules made by the Central Government under sub-section (1) shall be 
laid before both Houses of Parliament as soon as may be after they are made and 
shall be subject to such modifications as Parliament may make during the session 
in which they are so laid or the session immediately following. 

(3) The State Government may make rules,*’*’ not inconsistent with the provi- 
sions of this Act and the rules made \mder sub-section (1), to carry out the pur- 
poses of this Act 


Section 13 — Note 2 (conld.) 

900: 16 STC 563. ((1964) 15 STC 771, 
Reversed.) 

(3) Central Sales Tax (Registration 
and Turnover), Rules (1957), Rule 13 — 
A dealer engaged in both mining opera- 
tions and manufacturing process is en- 
titled to specification in his registration 
certificate locomotives and motor vehi- 
cles, their accessories and spare parts, 
tyres and tubes, and cane baskets re- 
quired for carrying ore and other mate- 
rial used in mining but not hospital 
equipments, stationary required for main- 
tenance of records etc. and. cane baskets 
for use bv sanitary department. AIR 1965 
SC 891 (894, 895): (1965) 2 SCJ 668: 

(1965) 16 STC 259. 

3. Sub-sec. (1) (d). — (1) Central Sales 
Tax (Madras) Rules (1957), Rule 10 (1) 
— Rule 10 (1) providing that declaration 
shall not contain more than one transac- 
tion, is inconsistent with Rule 13 (1) 

(d). AIR 1967 SC 1758 (1761): (1967) 3 
SCR 645: 20 STC 374. 

4. Sub-sec. (41 (c). — ( 1 ) Central Sales 

Third Proviso — The third proviso to 
Rule 6 (1) is ultra vires the rule making 
power under Section 8 (4) read with 
Section 13 (4) (c). Rule making authority 
has no power to prescribe time-limit with- 
in which declaration has to be filed by 

air 1967 SC 1823 

(1825, 1826): 20 STC 367: (1967) 3 SCR 

61 o» 

(Kerala) Rules 
(1957), Rule 6 (6) and (1) — Rule 6 (5) 

investigation being con- 
tinued after the officer has finally assessed# 


Taxing officer has no power to reopen 
assessment. 1961 Ker LJ 111 (DB). 

(3) Central Sales Tax (Kerala) Rules 
(1957), Rule 6 — For assessee’s failure 
to produce evidence (Form C) before 
assessment, Appellate Tribunal has no 
power to condone delay and re- 
mand case to taxing authority. 1961 Ker 
U 1111. 

(4) Central Sales Tax (U. P.) Rules, 

Rules 8 (2) and 5-A — Rule 8 (2) pres- 
cribing time limit for submission of ‘C' 
forms is repugnant to Section 8 (4) of 
the Act and is inconsistent with R. 5-A 
AIR 1965 AU 483 (485, 486): (1965) 16 

STC 21. 

(5) In framing a rule like Rule 14-A 
with the proviso the concerned Govern- 
ment was well within its rights in pres- 
cribing a period for furnishing the de- 
claration. AIR 1962 Andh Pra 204 (210): 
(1961) 2 Andh WR 344 (DB). 

(6) Central Sales Tax (Madras) Rides 

(1957), R. 5 (7) — Rule 5 (7) is ultra 
vires Section 13 (3) and (4) in so far as 
It provides for limitation and determina- 
tion of escaped turnover by best judg- 
ment. AIR 1967 Mad 171 (172, 173): 

(1966) 2 Mad LJ 396 : 18 STC 370 (DB). 

Central Sales Tax (Madras) Rules 
(1957), Rule 6 (1) •— Rule is ultra vires 
the rule-making power of Govemmenl 

ff 0.7 ^ ^*®® air 1968 

Wad 311 (314, 315): (1968) 1 Mad LJ 

\li' (AIR 1963 Mad 

125 and AIR 1962 Mad 410 held no 

of air 1967 SO 

lo2a«) 

6. S^-see. (4) (e), — (i) As per deri- 
sion of Supreme Court in State of M^ 
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(4) In particular and without prejudice to the powers conferred by sub-sec- 
tion (3) the State Government may make rules for all or any of the following pur- 
poses, namely: — 

(a) the publication of lists of registered dealers, of the amendments made 

in such lists from lime to time, and the particulars to be contained in 
such lists; 

(b) the form and manner in which accounts relating to sales in the course 

of inter-State trade or commerce shall be kept by registered dealers; 

(c) the furnishing of any information relating to the stocks of goods of, 

purchases, sales and deliveries of goods by, any dealer or any other 
information relating to his business as may be necessary for the pur- 
poses of this Act; 

(d) the inspection of any books, accounts or documents required to be kept 

xmder this Act, the entry into any premises at all reasonable times for 


Scclion 13 — Note 6 (contd.) 
ras V. R. Nandlal and Co. (AIR 1967 SC 
1758), Rule 8 (1) of M. P. Sales Tax 
(Central) Rules (1957) as framed under 
Sections 13 (3) and 13 (4) (c) of the 
Central Sales Act, is imenforceable. 
(1908) 21 STC 360: 1968 MPU 463 (DB). 
(Goods sent from different places — Sales, 
however, one transaction — Submission 
of one “C" Form is enough — Dealer 
held entitled to lower rale of tax.) 


(2) Madhya Pradesh Sales Tax (Cen- 
tral) Rules (1957), Rule 8 (2) — Rule 8 
(2) of M. P. Sales Tax (Central) Rules, 
providing that the declaration must be 
attached to the return is invalid. It has 
no mandatory force as to deprive a dea- 
ler of the benefit of Section 8 (1) if he 
omits to attach to his return the declara- 
tion but files it before assessment. AIR 
1907 Madh Pra 124 (125) (DB). 

(3) Central Sales Tax (Andhra Pra- 
desh) Rules (1957), Rule 9-A — Rule is 
applicable to inler-Slate transactions and 
If the declaration forms produced by 
selling dealer do not satisfy any of the 
conditions prescribed by the rule, he will 
not be entitled to concessional rate under 
Section 8 (1). (1967) 2 Andh WR 47: 


(1967) 19 STC 113 (DB). 

(4) Central Sales Tax (Andhra Pra- 
desh) Rules (1957), Rule 14-A (as intro- 

duced in 1958) and R. 16 — 
of Rule 14-A (ns introduced In 1968) for 
purposes of Rule 16 which makes the 
breach punishable in law cannot be 
attracted unless the breach complained 
of is in relation to a tax due from the 
month Rule 14-A came into force or jsub- 

senuent thereto. AIR -^?**** 

(78. 79, 80). (Tax due for 1967 — ^sess- 

ment in 1960 — Non-payment of tax — 

No ofTcncc within Rule 16,) 

(5) Central Sales Tax (Punlab Rules 

(1957), Rule 7 (2-A) — Rule 7 (2-A) is 
within the rule-making of the 

State Government under Section 13 of 
the Central Sales Tax Act and is consis- 
tent with the Act as well as the Sales 
Tax (Registration and Turnover) Rules 
made ' bv the Central Government u^r 
Se Act. ILR (1966) 2 PunJ 311: (1966) 

17 STC 186 (DB). 


(6) Central Sales Tax (Madras) Rules 
(1957), Rule 10 (1), Proviso — Even in 
proviso to Rule 10 (1) (prior to ^end- 
ment in 1961), the term transaction of 
sale was equated to fulfilment of a given 
purchase order, even though it might 
have led the parties to the contract to 
arrange for the delivery of toe goods 
and toe payment of price in instalments. 
(1964) 15 STC 809 (Mad) (DB). (Eai^ 
purchase order carried out in certain 
instalments — Separate invoices for each 
instalment — Payment also by instal- 
ments — Method of fulfilment adopts 
by parties for convenience though not m 
the contract — Held toe contract did 
not involve more than one transaction 
of sale — Separate “C" Form for each 
instalment was not necessary.) • AIB 
1964 Ker 131 (133) (FB). 

(7) Central Sales Tax (Madras) Rules 
(1967), Rule 9-B (2) and (6) — Sub- 
r. (5) of Rule 9-B is ultra vires the rule- 
making power of the State Government. 
Production of form “C” declaration can- 
not be insisted upon to claim exemption 
under Section 6 (2). Sub-r. (2) is not 
mandatory. (1967) 20 STC 263: ILR (1968) 
2 Mad 116 (DB). 


(8) Central Sales Tax (Madras) Rules 
[1957), Rule 10 (1), Proviso — Where 
'rom facts of a case there can be no 
nference of a severable contract in* 
solving more than one transaction re- 
iiuiring separate “C” Form, the fact thM 
the delivery of goods in Instalment and 
the payment of price in instalments are 
resorted to by the parties for their 
5 wn convenience though not in contract, 
Bvill not deprive the assessee of 
sional rate of assessment. ILR (19651 
Mad 606: (1964) 16 STC 809 (DB). 

(9) Central Sales Tax (Madras) Rules 
(1957), Rule 10 (1) — Rule 10 (1) ap- 
plies to dealer wishing to purchase 
?ood8, but not to one wishing to seu 
Koods. Rule has no application 
chasing dealer outside Madras fiaie. 
Rule providing that declaration shall nor 
contain more than one transaction. » 
Inconsistent with Section 13 (1) (d). Ain 
1W7 SC 1768 (1781): (1967) 3 SCR 846) 

20 STC 874. 


[The] Centra] Sales Tax Act, 1956 


[S 14 N 1] 385 


the purposes of searching for any such books, accounts or documents 
kept or suspected to be kept in such premises and the seizure of such 
books, accounts or documents; 

(e) ®[the authority from whom, the conditions subject to which and the fees 

subject to payment of which] any form of declaration prescribed under 
sub-section (4) of Section 8 may be obtained, the manner in which tlie 
form shall be kept in custody and records relating thereto maintained, 
the manner in which any such form may be used and any such declara- 
tion may be furnished; 

(f) in the case of an undivided Hindu family, association, club, societ)^, firm 

or company or in the case of a person who carries on business as a 
guardian or trustee or otherwise on behalf of another person, tiie 
furnishing of a declaration stating the name of the person who shall 
be deemed to be the manager in relation to the business of the dealer 
in the State and the form in which such declaration may be given; 

(g) tlie time within which, the manner in which and ‘'[the authorities to 

whom] any change in the ownership of any business or in ®[the name, 
place or nature] of any business carried on by any dealer shall be 
furnished. 

(5) In making any nile under this section the State Government may direct 
that a breach thereof shall be punishable with fine w'hich may extend to five 
hundred rupees and when the offence is a continuing offence, with a daily fine 
which may extend to fifty rupees for every day during which the offence continues, 
la] For the Central Sales Tax (Registration and Turnover) Rules, 1957, see Gaz. 
of Ind., Extra., 28-2-1957, Ft. H, S. 3, p. 1039. For the Central Sales Tax 
(Union Territories) Rules, 1957, see S. R. O. 3784, published in the Gaz. 
of Ind., 30-11-1957, Ft. U, S. 3, p. 2741. By sub-rule (2) of Rule 1, these 
Rules shall apply to all the Union territories other tlian Delhi and Manipur. 
For Rules in Delhi U. T. see Gaz. of Ind., 29-6-1957, Ft. II, S. 3, p. 1335 
and for Manipur, ibid, p. 1340. For Central Sales Tax (Pondicherry') Rules 
1963, see Gaz. of Ind., 2-6-1963, Ft. II, S. 3 (i), Ext., p. 463. 

[b] Substituted for clause (d) of sub-section (1) of S. 13, by the Central Sales 
Tax (Second Amendment) Act, 1958 (31 of 1958), S. 9 [1-10-1958], 

[bb] Central Sales Tax Rules have been made by the State Governments under 
the rule-making power conferred by this section. 

For such rules see the foUowong State Gazettes: — (1) A. P. Gaz., 28-2-1957, 
Ft. II, (R, S.) p. 37; (2) Assam Gaz. 6-6-1957, Ext., p. 549; (3) Bom. Gaz., 
7-3-1957, Ft. IV-A, p. 322; (4) M. P. Gaz., 10-5-1957, Ft. IV (ga), p. 297; 
321; (5) Mys Gaz., 21-2-1957, Ext.; (6) Raj Gaz., 4-3-1957, Ft. IV (ga), 
Ext., p. 321; (7) U. P. Gaz., 28-2-1957, Ext., p. 1; (8) Cal Gaz., 1-10-1958, 
Ft I, Ext, p. 117; (9) Pondi. Gaz., 4-12-1967, Ext., p. 1; (10) Gaz. of Ind., 
28-10-1964, Ft II, S. 3 (i), Ext, p. 763, for such rules in Goa, Daman and 
Diu. 

[c] Substituted for the words "the authority from which”, by Act 31 of 1958 
S. 9 (ii) [1-10-1958]. 

d] Substituted for the words "the authorities to which”, ibid. 

,e] Substituted for the words “the nature”, ibid. 

CHAPTER rV 

GOODS OF SPECIAL IMPORTANCE IN INTER-STATE TRADE 

OR COMMERCE 

14. Certain goods to be of special importance in inter-State trade or com- 
me^. — It is hereby declared that the following goods are of special impoiiance 
in inter-State trade or commerce; — 

Section 14 — Note 1 cessiona! rate of tax applies when the 

Section 14 deals with declared goods are purchased as being intended 
goods in respect of which by Section 8 for resale. AIR 1967 SC 234 (237): (19661 
(1) read with Section 6 (3) (a), the con* Supp SCR 198: (1966) 18 STC 222 

tVol. 2.] 3 A. M. 25 
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(i) coal, including coke in all its forms; 

(ii) cotton, that is to say, all kinds of cotton (indigenous or imported) in 

its unmanufactured state, whether ginned or imgiimed, baled, pressed 
or otherwise, but not including cotton waste; 

*[(iia) cotton fabrics, as defined in Item No. 12 of ihe First Schedule to the 
Central Excises and Salt Act, 1944; 

(iib) cotton yam, but not including cotton yam waste;] 

(iii) hides and skins, whether in a raw or dressed state; 

(iv) iron and steel, that is to say, — 

(a) pig iron and iron scrap; 

(b) iron plates sold in the same form in which they are directly pro- 
duced by the rolling mill; 

(c) steel scrap, steel ingots, steel billets, steel bars and rods; 

Sold in the same 
form in which 
they are directly 
produced by the 
rolling mill; 

(v) jute, that is to say, the fibre extracted from plants belonging to the 
species corchorus capsularis and corchorus oliorious and the fibre 
known as mesta or bimli extracted from plants of the species hibiscus 
cannapinus and hibiscus sab-dariffa-var altissima whether baled or 
otherwise; 

(vi) oil-seeds, that is to say, seeds yielding non-volatile oils used for human 
consumption, or in industry, or in the manufacture of varnishes, soaps 
and the like, or in lubrication, and volatile oils used chiefly in medi- 
cines, perfumes, cosmetics and the like; 

*'[(vii) rayon or artificial sUk fabrics, as defined in Item No, 12A of the First 
Schedule to the Central Excises and Salt Act, 1944; 


(d) (i) steel plates, 

(ii) steel sheets, 

(iii) sheet bars and tin bars, 

(iv) rolled steel sections, 

(v) tool alloy steel, 


Sfctlon 14 — Note 1 (conid.) 

(2) The effect of Ss. 14 and 16 of 
Central Sales Tax Act read with Arti- 
cle 286 (3) of the Constitution is that it 
is not competent for the State to de- 
mand a tax in respect of the sale or 
purchase of declared goods in excess of 
two per cent of the sale or purchase 
price. AIR 1962 Mys 1 (2, 3): 39 Mys U 
518: (1961) 12 STC 629. 

(3) Section 14 enumerates the various 

goods which are declared to be spe- 
cial importance in inter-State trade oi 
commerce. One of the items so declared, 
is “cotton”. AIR 1967 SC 1616 (1620); 

(1967) 3 SCR 577: 20 STC 290. (Section 6 
(1), Second Proviso and Section 5 (2) 
(a) (vi) of Punjab Act 46 of 1948 are 
opposed to Section 16 (a) of Central 
Act — I^vy of purchase tax on cotton 
held not valid.) 

(4) Ginned and unginned cotton are 
the same commodity and a person who 
buys unginned cotton gins it and then 
sells ginned cotton is dealing only in 
one commodity. This commodity has 
been declared to be one of goods of sp^ 
cial Importance In inter State trade. A 
nerson dealing In it is entitled to bene- 
Sr of Section 16. ILR (1960)^ Puni 852 
(DB). (E. P. General Sales Tax Act (48 
of 1948) (as amended by Punjab Act {7 
of 1958) is invalid.) 


(5) Under Section 14, sugar is declared 
to be of “special importance in inter- 
state trade or commerce”. Section 14 
was enacted in order to enable Parlia- 
ment to impose in exercise of powers 
conferred under Article 286 (3), restric- 
tion and conditions in regard to the 
system of levy, rates and other incidents 
of sales tax imposed on sale of sugar 
by a State Sales Tax Act. 1966 All U 
816: 19 STC 241 (DB). 

(6) The expression “Oil seeds” in Sec- 
tion 14 (vi) includes coconut and copra. 
AIR 1962 Mys 1 (2, 3): 39 Mys U 518: 
(1961) 12 STC 629 (DB). 

(7) Gingely seeds and mustard seeds 

are oil seeds within the meaning of Sec- 
tion 14 (vi). AIR 1968 Ker 193 (196)] 

1967 Ker LT 731: 20 STC 470. ((1961) 12 
STC 795 (Andh Pra), Dissented from.) 

(8) Copra is oil seed within Section 14 
(vi) and as a result Section 15 comes 
into operation. (1966) 18 STC 464: 1966 
Ker LT 1223 (DB). 

(9) Cess imposed by Market Com- 
mittee under Madras Commercial Crops 
Market Act (20 of 1933) (as amended in 
1958) is in the nature of Sales Tax and 
imposition is in contravention of Sec- 
tions 14 and 15 of Central Sales Tax Act 
read with Entry 5 (a) of IVlh Schedule 
to Mysore Sales Tax Act and Section o 
(4) thereof. 13 Law Rep 327 (DB), 
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(viii) sugar, as defined in Item No. 8 of the First Schedule to the Central 
Excises and Salt Act, 1944; 

(ix) tobacco, as defined in Item No. 9 of the First Schedule to the Central 
Excises and Salt Act, 1944; 

(x) woUen fabrics, as defined in Item No. 12B of the First Schedule to the 

Central Excises and Salt Act, 1944.] 

•[(ri) » » • »] 

[a] Substituted for item (iia) by the Central Sales Tax (Second Amendment) Act, 

1958 (31 of 1958), S. 10 [1-10-1958.] 

[b] Inserted ibid. 

[c] Item (xi) silk fabrics added by Act 14 of 1961, omitted by the Finance Act, 
1968 (19 of 1968), S. 63. 


*[15. Restrictions and conditions in regard to tax on sale or purchase of 
dcclai^ goods within a State. — Every sales tax law of a State shall, in so far as 
it imposes or authorises the imposition of a tax on the sale or purchase of declared 
goods, be subject to the following restrictions and conditions, namely: — 

(a) the tax payable under that law in respect of any sale or purchase of 
such goods inside the State shall not exceed *’[three per cent] of the 
sale or purchase price thereof, and such tax shall not be levied at more 
than one stage; 


(b) where a tax has been levied under that law in respect of the sale or 
purchase inside the State of any declared goods and such goods are 
sold in the course of inter-State trade or commerce, the tax so levied 
shall be refunded to such person in such manner and subject to such 
conditions as may be provided in any law in force in that State,] 

[a] Substituted by the Central Sales Tax (Second Amendment) Act, 1958 (31 
of 1958), S. 11 (1-10-1958). Section so amended came into force on 
1-10-1953— see Gazette of India, 1-10-1958, Pt n, S. 3 (i). Ext., p. 476. 
Original section was enforced on 1-5-1957 — see Gazette of India, 28-2-1957, 
Pt. n, S. 3, Ext., p. 1037. 

[b] Substituted for the words “two per cent” by the Finance Act, 1966 (13 of 
1966), S. 51 (b) (with effect from 1-7-1966). 


SECTION 16 — SYNOPSIS 

1. Scope. 

2. Imposition of tax under Slate Laws. 

8* Effect ol Additional Duties of Ez« 
else (Goods of Special Importance! 
Act (1967). 

4. Sale or purchase Inside the State. 

6. Claim for refund. 

Topic Indicator 

Clause (a) — See Note 2. 

Clause (b) — See Notes 4 and 6. 

1. &ope. — (1) Article 286 (3) of Con- 
Sutution only modifies char^ins section 
of State Act in accordance with S. 16 
(a). The effect of Article 286 (3) is 

brought out by second proviso to Sec- 
tion 6 (1) of East Punjab General Sales 
Tax Act (46 of 1948). AIR 1965 SC 957 

(961): (1965) 1 SCR 592: (1965) 16 STG 
SIO* 

(2) Notiflcalion issued by Central Gov- 
ernment bringing into force Section 6, 
the charging section as from 1-7-1957 is 
not mvalid In so far as it relates to 
declared goods until such date as rele- 
vant provisions of Section 15 are also 


brought into force. AIR 1963 Mad 42 (44, 
45): (1962) 2 Mad LJ 327: (1962) 13 STG 
425 (DB). 

(3) Though Section 15 had not in fact 
been brought into force, when, with 
that knowledge, the Parliament expressly 
stated in Section 7 that the restriction 
imposed by Section 15 shall apply on 
1st April, 1958, the ordinary rule of con- 
struction would be that those restrictions 
would apply irrespective of whether Sec- 
tion 15 was actually brought into force 
on 1st April, 1958 or not. AIR 1963 
Orissa 185: 30 Cut LT 142: (1963) 14 

STG 512 (DB). 

^ (4) Section 15 contains an absolute 
direction that the State-law in respect of 
declared goods, shall make provision for 
levy of sales-tax at only one point. AIR 
1965 Mad 360 (362): ILR (1965) 2 Mad 
83: (1965) 16 STC 29 (DB). 

(5) Section 15 (b) is independent of 
Section 16 (a) and imposes an addi- 
tional condition. Section 15 (b) does 
not mean that the violation of any of 
the prohibitions, which are mandatory, 
shall not render the imposition ^tra 
vires so as to enable an aggrieved asses- 
see to seek relief from the Court to 
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SecHon 15 — Note 1 (contd.) 

restrain the proceedings for any such 

assessment. AIR 1966 Cal 498 (504). 

2. Imposition of tax under State Laws. 

— (It Kerala — Gingeiv seeds and mus. 
tard seeds arc oil seeds within the mean- 
ing ot Section 14 (vi). The dealer in 
these goods is. therefore, entitled to ex- 
emption in respect of them if he is not 
the first seller of these goods in the 
State, and is liable to be taxed only at 
two per cent., if he is the first seller. 
AIR 1968 Ker 193 (196): 1967 Ker LT 

731: 20 STC 470. ((1961) 12 STC 796 
(Andh Pra) Dissented from.) 

(2) Copra is an oil seed within the 
meaning of Section 14 (vi) and as a 
result Section 16 comes into operation. 
Thus, assessment thereon has to be made 
under Section 3 of Trav-Co. General 
Sales Tax Act (1125) read with S. 15 of 
the Central Act. 1965 Ker LT 1223: 
(1966) 18 STC 464 (DB). 

(3) Madras — Though the levy may 
be under two different enactments both 
should be regarded as one for purposes 
of Section 15 of the Central Sales Tax 
Act. Subiect to the requirement that the 
le\'y should be at identical point at a 
fixed stage in the series of transactions, 
there is nothing in Sec. 15 of the Cen- 
tral Sales Tax Act which forbids multi- 
ple lev>’ of rates amounting to two per 
cent or below in the aggregate on such 
identical point. AIR 1968 Mad 90 (93): 
(1967) 2 Mad U 146 (DB). 


(4) Cess imposed by Market Com- 
mittee under Madras Commercial Crops 
Market Act (20 of 1933) is in the nature 
of Sales Tax and imposition is in con- 
travention of Sections 14 and 16 of Cen- 
tral Sales Tax Act read with Entry 6 (a) 
of IVth Schedule to Mysore Sales Tax 
Act and Section 6 (4) thereof. (1968) 13 
Law Rep 327. 

(5) Mysore — The effect of Ss. 14 and 
16 of Central Tax Act read with Arti- 
cle 286 (3) of the Constitution is that it 
is not competent for the State to de- 
mand a tax in respect of the sale or 
purchase of declared goods in excess of 
two per cent of the sale or purchase 
price thereof. AIR 1962 Mys 1 (2, 3): 39 
Mys LJ 618: (1961) 12 STC 629 (DB). 
(Further impost on sales and purchase 
of “oil seeds" in Mysore State under Sec- 
tion 11, Madras Commercial Crops Mar- 
kets Act is invalid.) 

(6) The Fourth Schedule to Mysore 
Sales Tax Act (26 of 1967) imposing 
sales tax only at 2 per cent of the turn- 
over relating to (groundnuts does not 
violate Section 15 of the Central Sales 
Tax Act. (1962) 40 Mys U 631 (DB). 

(7) Punjab — Provisions of Punjab 
General Sales Tax Act 46 of 1948 espe- 
cially those of Section 5 (1). Second Pro- 
^o and Section 6 (2) (a) (vi) are in- 
valid as being opposed to those of Cen- 
tral Sales Tai Act. AIR 1967 SC 1616 


(1024, 1626): (1967) 3 SCR 577: 20 STC 
290. (Lev>' of purchase tax on cotton 
held to be not valid.) 

(8) In absence of proof that any 

declared goods have been subjected to a 
tax exceeding two per cent or that the 
sale or purchase tax has been levied at 
more than one stage, the imposition of 
purchase tax on goods purchased before 
their use in manufacture and that of 
manufactured goods do not offend Sec- 
tion 15. AIR 1963 Punj 549 (554): 66 

Pun LR 515: 14 STC 659 (DB). 

(9) A person, who buys imginned 
cotton gins it and then sells ginned 
cotton, is dealing only in one commodity. 
A person dealing in it is entitled to bene- 
fit of Section 15. In as much as under 
East Punjab General Sales Tax Act (46 
of 1948) (as amended in 1958), he has 
to pay additional tax, the law imposing 
that tax is invalid. ILR (1960) 1 Punj 
852 (DB), 

(10) Dealers in oil seeds and pressing 
oil and dealers in non-ferrous metals do 
not come within the purview of S. 15. 
ILR (1960) 1 Punj 852 (DB). 

(11) Uttar Pradesh — Imposition of 
tax by U. P. Government on khandsari 
sugar for periods 1-4-1968 to 30-9-1958 
and 1-10-1958 to 28-2-1959 is legal in 
view of Sections 14, 15 of Central Sales 
Tax Act (1966), Section 7 of Addl. Duties 
of Excise (Goods of Special Importance) 
Act (1957) and definition of sugar as 
given in Central Excises and Salt Act 
(1944). 1966 All LJ 816: 19 STC 241 
(DB), 

(12) West Bengal — A violation of any 
of the conditions prescribed under Sec- 
tion 15 (as amended in 1958) will ren- 
der the taxation of a declared goods 
ultra vires whether, in fact, it is sold in 
the course of inter-State trade or not. 
AIR 1965 Cal 498 (504). 

(13) Sec. 15 came into force on 1-10- 
1958. Thus tax levied by Bengal Act of 
1941 on sale of tobacco after 1-10-59 is 
valid but tax in excess of 2 per cent 
levied before 28th October 1959 is not 
valid. AIR 1965 Cal 498 (504). 

(14) Imposition of sales tax on Cotton 
fabrics under Section 5 (1) of Bengal 
Act 6 of 1941 as it stood prior to amend- 
ment of West Bengal Act (13 of 1959) in 
excess of 2 per cent, laid down in Sec- 
tion 15 of Central Act, was ultra vires, 
till the time the former section was 
amended to conform with latter section. 
AIR 1965 Cal 203 (206. 206). 

8. Effect of Additional Duties ot Ex- 
cise (Goo^ of Special Importance) Act 
(1967). — (1) The sale of a thing “in the 
course of inter-State trade or Commerce 
and the intra-State sale of a thing which 
is of special importance to inter-State 
trade or commerce are not identical 
transactions. Central Act, 58 of 1957 does 
not take away power of States to levy 
sales tax on Intra-State sales of tobacco. 
AIR 1965 Cal 498 (606. 606). 
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16. Repeal of Act 52 of 1952.— [Repealed by the Repealing and Amending 
Act, 1960 (58 of 1960), S. 2 and First Schedule. 


SeelloD 16 — Note 3 (eootd.) 

(2) Excise duty does not amount to 

tax on sale or purchase of goods merely 
because an excise duty is intended to 
replace a sale or purchase tax does not 
convert the former into latter. (19CG) G8 
Punj LR 440: (19661 18 STC 69 (DB). 

(Case under Section 3 Addl. Duties ot 

Excise (Goods of Special Importance) 
Act, 1957.) 

(3) What Section 15 of the Central 

Sales Tax Act (as it stands after the 
amendment in 1958) prohibits is the im- 
position of the sales tax at two stages 
of the same transaction and not the im- 
position of two dilTerent duties on two 
different transactions. AIR 1965 Cal 498 
(505). (Levy of excise duty on tobacco 
and sales tax under State Act on Zarda 
manufactured therefrom — Section 15 (a) 
not infringed.) 

4. Sale or purchase Inside the Slate, — 

(1) Section 15 (a) makes it mandatory 
that the tax shall not be levied at more 
than one stage. AIR 1967 SC 1616 (1622. 
1623): (1967) 3 SCR 577: 20 STC 290. 

(2) The Punjab General Sales Tax Act 
(46 of 1948) (as amended in 1958 and 
1959} in terms fixed a stage for taxation 
i. e. the stage of purchase by dealer for 
use in manufacturing goods and as such 
the Act is not in conQict with S. 15. AIR 
1967 SC 1895 (1906): (1967) 3 SCR 657; 
20 STC 430. 


(3) By introducing the definition of 
purchase in Section 2 (ff) (as inserted 
m 1958 and as amended in 1959) of the 
Punjab General Sales Tax Act (46 of 
1948), the State is not enabled to tax 
the same goods at the purchase point 
and at the sale point. Goods purchased 
and Roods sold are not identical once 
Manufacture changes the identity. There- 
fore, the same goods arc not taxed at two 

I'Tr ^^7": TstIWsT 


.JV *‘self beyond sayii 

that the levy can only be at one stag 
does not prescribe any particular poi 
in the senes of sales or purchases. T1 
flxation of the point in conformity wi 
Section 15 is left to the particular Sta 
Legislature. AIR 1968 Mad 90 (93 94 
(1967) 2 Mad LJ 146 (DB) (Byela 
made by Market Committee fixing tl 
single point in series of sales is unauth 

Object of single point levy fi 
dedared goods, together with the^ flx^ 
tion of upper limit in the rate of tax 

urrtiiiv ®®"^f“cturer or consumer, is m 
levy of multy-poii 

by differpnt assessmer 

DV different Slates. Last stage is reache 


W'hen goods go out of Stale or go lo maiiu- 
facturer. AIR 1965 Mad 3G0 (362. 303): 

ILR (1965) 2 Mad 83: (19G5) 16 STC 29 
(DB). 


(6) Section 15 of the Central Act is 
not violated where an assessee being 
last purchaser in assessment year is 
assessed on purchase turnover in his 
hands under Section 5 (4) of Mysore 
Sales Tax .Act (25 of 1957), (1962j 40 
Mys LJ 631 (DB). 


(7) Fact that a sale is first sale does 
not prevent its being the last sale. Hence, 
if sales by assessee were the only sales 
in the State, they were the first sales but 
they were also last sales in State and 

could be taxed. 1966 All LJ 815: 19 STC 
241 (DB). 


(8) When the declared goods pursu- 
ant to inter-State sale have been deli- 
vered outside the State, but brought back 
into the State and then sold, that sale, 
in fact or in law, cannot be regarded as 
the first sale within the meaning of 
Second Schedule to the Madras General 
Tax Act (1 of 1959). (1968) 1 Mad 
LJ 344: 21 STC 163 (DB) 


6. Claim for refund.— (l) Where sales 
of declared goods were to be taxed only 
at a single point under the legislative 
policy of the State, the levy at the stage 
?l sales should prevail and 

the levy at the earlier .vtage should be 
ref^unded. (1966) 1 Mad LJ 541: ILR 
(1967) 1 Mad 709: (1966) 17 STC 396 (DB). 


1 ^; 


uiiacr 


?noA . ^^"cral Sales Tax Act, 9 ot 
1939). If a transaction inside the State 
has attracted the lew of tax and a sub- 
sequent inter-State transaction has en- 
titled the assessee to the refund of the 
State Sales Tax, lie has to furnish the 
necessary statement as prescribed, and 
unless the condition.s pre.scribed are com- 
plied with, the claim lo refund has to 
fail. Assessee should not wait till assess- 
“cnt is actually made under State law. 
(1963) 14 STC 794 (Mad) |DB). 

(3) The liability under the A. P. Gene- 
ral Sales Tax Act (6 of 1957) Act arises 
the moment there is n transaction in 
which the assessee was the last purcha- 
ser of declared goods, and that liability 
IS not affected by reason of the benefit 
of refund allowed by Section 15 (b) of 
the Central Sales Tax Act or proviso to 
Section 6 of the A. P. General Sales Tax 
Act. (1967) 1 Andh WR 215. 


(4) Refund of Slafe-lax paid on de- 
clared goods sold in inter-State trade is 
not dependent upon actual payment of 
Jne Central Salcs-lux. Portion of R. ,39.A 
(I) framed under Mysore Art (XXV of 
1957) laving such additional condition 
and portion of Section 5 (4). (1967) 1 

Mys LJ 4.32: 9 Law Rep 805: 20 STC 89. 
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[THE] CENTRAL SILK BOARD ACT, 1948 

(ACT 61 OF 1948) 

[The text of the Act printed here is as on 1-5-1969,] 

CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Declaration os to expediency of 

Union controL 

3. Dcliniflons. 

4. Constitution of the Board. 

5. Power of the Central GoTemment In 

default of nominations. 

6. Vice-Chairman and Standing Com- 

mittee. 

7. Secretary of the Board. 

8. Funetlons of the Board. 

9. Funds of the Board. 


10. Imposition of cess on certain kinds of 

sUk. 

11. Control by the Central Government 

12. Accounts of the Board. 

13. Power of Central Government to 

make rules. 


14. Penalties. 

15. Prosecution to be wtih consent of 

Central Government. 

16A. Jurisdiction of Courts. 

16. Bar of legal proceedings. 

17. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“The Report of the Silk Panel appointed 
by the Government recommended — 

(a) improvement of mulberry cultiva- 
tion. adequate supplies of disease free 
seed, and improvement of rearing and 
reeling, and 

(b) expansion of the industry’s present 
capacity of about 2 million pounds a year 
to 4 million pounds a year. 

To implement these recommendations it 
has been decided to set up a Central Silk 


Board. The functions of the Board would 
be to advise Government generally on 
matters relating to silk, e. g., on import, 
export and tariff policy; to supervise the 
expansion of the silk industry; and to 
in.prove the quality standards of the 
industry and the processing of cocoons 
and by-products. 

The proposed Bill is designed to give 
effect to this decision”. 

— Gazette of India, 1948, Part V, page 
449. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Act 40 of 1949; 3 of 1951; 56 of 1952; 31 of 1953. 

— Adapted by A. L. O., 1950; Andhra A. L, O., 1954; 3 A. L. O., 
1956; Maha. A. L O., 1961; Guj. A. L. O., 1961. 

— Extended by Act 59 of 1949; 30 of 1950. 


[THE] CENTRAL SILK BOARD ACT, 1948 

(ACT 61 OF 1948)* 

[20th September, 1948.] 

An Act to provide for the development imder Central control of the **[®] silk 
industry and for that purpose to establish a Central Silk Board. 

Whereas it is expedient to provide for the development under Central control 
of the *’[®] silk industry and for that purpose to establish a Central Silk Board; 

It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1948, Pt V, 
page 449; and for Report of Select Committee, see Gazette of India, Pt V, 

page 645. 

This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to Ao 
Union Territories of Manipur, Tripura and Vindhya Pradesh by the U^n 
Territories (Laws) Act. 1950 (30 of 1950), S. 3 [1^1950]. Vin^ya 
desh now forms part of the State of Madhya Pradesh— see Act 37 ot 
<5 onVel The Act has been extended to the Union Territory of: — (i) Dato 
aiid Nagkr Havdi by Reg. 6 of 1963 [w. e. f. 1-7-1965]; (il) Pondicherry by 
Reg. 7 of 1963 [w. e.f. 1-10-1963], 

Ihl The word “raw^ was omitted by the Central Silk Board (Amendment) Act 
1953 (31 of 1963), S. 2 [25-3-1954]. 
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1. Short tide and ejrtent — (1) This Act may be called THE CENTRAL 
SILK BOARD ACT, 1948. 

•[(2) It extends to the whole of India *‘[except the State of Jammu and Kash- 
mir].] 

a] Substituted for old sub-section (2), by A. L. O., 1950. 

b] Substituted for the words “except the States of Hyderabad, Jammu and 
Kashmir, Mysore and Travancore-Cochin”, by the Part B States (Laws) Act, 
1951 (3 of 1951), S. 3 and Schedule, [1-4-1951]. 

*[2. Declaration as to expediency <rf Union control. — It is hereby declared 
that it is expedient in the pubhc interest that the Union should take under its 
control the silk industry.] 

[a] Substituted for former S. 2 by the Central Silk Board (Amendment) Act, 
1953 (31 of 1953), S. 3 [25-3-1954]. 

3. Definitions. — In this Act, unless there is anything repugnant in the subject 
or context, — 

(a) “Board” means the Central Silk Board constituted imder this Act; 

(b) “charkha raw silk” means raw silk reeled from silk worm cocoons with 

the help of any instrument not worked by power; 

(c) “filature raw silk” means raw silk reeled from silk worm cocoons with 

the help of any instrument worked by power; 

(d) “power” means any form of energy which is mechanically transmitted 

and is not generated by human or animal agency, and includes electri- 
cal energy; 

(e) “prescribed” means prescribed by rules made imder this Act; 

(f) “spun silk” means silk yam spun from pierced or spoilt cocoons, fluff 

from cocoons, pieces of silk, noils, or other silk waste; 

(g) “Standing Committee” means the Standing Committee of the Board 
constituted under sub-section (2) of Section 6. 

4. Constitution of the Board.— (1) As soon as may be after the commence- 
ment of this Act, the Central Government shall, by notification in the Official 
Gazette, constitute for the purposes of this Act a Board to be called the Centra) 
Silk Board. 

(2) The Board shall be a body corporate by the name aforesaid, having 
perpetual succession and a common seal, with power to acquire, hold and dispose 
of property, both movable and immovable, and to contract, and shall by the said 
name sue and be sued. 

*[(3) The Board shall consist of the following members, namely : — 

(a) a Chairman to be appointed by the Central Government; 

(b) not more than three officials to be nominated by the Central Govern- 
ment : 

Provided that it shall be lawful for any such official to depute in the prescrib- 
ed circumstances another official to attend any meeting of the Board on his hpfialf; 

(c) six persons to be elected by Parliament, four from the House of the 
People by the members of the House of the People and two from the 
Council of States by the members of the Council of States; 

(d) ‘'[five persons] to be nominated by the Government of Mysore, one of 

whom shall represent the filature raw silk industry and two shall repre- 
sent the rest of the sericulture industry; 

(e) "[one person] to be nominated by the Government of Madras; 

(f) two persons to be nominated by the Governor of West Bengal; 

(g) one person to be nominated by each of the Governments of ‘‘[Andhra 

Pradesh,] Assam, Bihar, Bombay, •] Madhya Pradesh and Uttar 
Pradesh; 

4 ^ 
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(h) one person to be nominated by the Government of Jammu and Kashmir 

(i) not more than three persons to be nominated by the Central Govern- 

ment to represent the producers of raw silk and areas other than the 
States specified in clauses (d) to (g) inclusive; 

(j) eight persons to be nominated by the Central Government, of whom 

one shall represent the spun silk industry, one the silk throwing and 
twisting industry, one the silk weaving industry, one labour; and two 
of them shall be experts in sericulture.] 

(4) The members of the Board shall receive from its funas such travelling and 
other allowances as may be prescribed. 

[a] Substituted for sub-section (3) by the Central Silk Board (Amendment) Act 

1953 (31 of 1953), S. 4 [25-3-1954]. 

[b] Substituted for the words “four persons” by 3 A. L. O., 1956. 

c] Substituted for the words “two persons,” ibid. 

d] Substituted for the word “Andhra,” ibid 

,e] The words “Madhya Bharat” omitted, ibid, 

STATE ADAPTATIONS 

Gujarat 

In its application to the State of Gujarat, in clause (g) of sub-section (3) of 

S. 4, for ‘Bombay”, substitute “Gujarat”. — Guj. A. L. O., 1961. 

Maharashtra 

In its application to the State of Maharashtra, in Clause (g) of sub-section (3) 
of S. 4, for ‘Bombay’ substitute "Maharashtra”. — Maha. A. L. O., 1961. 

5. Power of the Central Government in default of nominations. — (1) If any 
Government other than the Central Government fails to make any nomination 
which it is entitled to make imder sub-section (3) of S. 4 within the time prescrib- 
ed in that behalf, the Central Government may make the nomination itself. 

(2) Where a member of the Board dies, resigns, is removed, ceases to reside 
in India, or becomes incapable of acting, the authority or body entitled to nomi- 
nate the member under sub-section (3) of Sec. 4 may nominate a person to fill 
the vacancy; and where such nomination is not made within the time prescribed 
in that behalf, the Central Government on its own initiative, may make the nomi- 
nation itself. 

(3) No act done by the Board shall be questioned on the ground merely of 
the existence of any vacancy in, or defect in the constitution of, the Board. 

6. Vice-Chairman and Standing Committee. — (1) “[The Central Government 
shall appoint from among the members of the Board] a Vice-Chairman who shall 
exercise such of the powers and perform such of the duties of the Chairman as 
may be prescribed or as may be delegated to him by the Chairman. 

(2) The Board may, in its discretion, constitute a Standing Committee for 
the purpose of exercising such of its powers and performing such of its duties as 
may be delegated by it not being powers or duties the delegation of which 
prohibited by rules made under this Act. 

(3) The Standing Committee shall consist of the Chairman, the Vice-Chair- 
man, and five others elected by the Board from among its members. 

[a] Substituted for “The Board shall elect from among its members” by the 
Central Silk Board (Amendment) Act, 1952 (56 of 1952), S. 3 [9-8-1952]. 

7. Secretary of the Board. — ^The Central Government shall ® ®] appoint 
a Secretary to the Board who shall, under the control and direction of the Board, 
exercise such powers and perform such duties as may be prescribed or as may be 
delegated to him by the Board or the Chairman. 

fa] The words “in consultation with the Board” were omitted by the Central 
Silk Board (Amendment) Act, 1963 (31 of 1953), S. 5 [25-3-1954]. 
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8. Functions of the Board. — (1) It shall be the duty of the Board to promote 
the development of the silk industry by such measures as it thinks fit. 

(2) Without prejudice to the generality of the foregoing provision, the measures 
referred to therein may provide for — 

(a) undertaking, assisting or encouraging scientific, technological and eco- 
nomic research; 

(b) devising means for improved methods of mulberry cultivation rearing, 

developing and distributing healthy silkworm seeds, reeling of silk- 
worm cocoons, improving the quality and production of raw silk, if 
necessary, by making it compulsory for all raw silk to be marketed 
only after the same has been tested and graded in properly equipped 
raw silk conditioning houses; 

(c) the supply of technical advice to filature charkha reelers; 

(d) improving the marketing of raw silk; 

(e) the collection of statistics from such persons as may be prescribed; 

^[(f) carrying out any other duties which may be vested in the Board under 
rules made under this Act.] 

(3) It shall also be the duty of the Board — ■ 

(a) to advise the Central Government on all matters relating to the develop- 
ment of the raw silk industry, including the import and export of raw 
silk; 

_(b) to submit to the Central Government and such other authorities as may 
be prescribed half-yearly reports on its activities and the working of 
this Act; 

(c) to prepare and furnish such other reports relating to the silk 

industry as may be required by the Central Government from time 
to time. 

[a] The word “raw^ was omitted by the Central Silk Board (Amendment) Act, 

1953 (31 of 1953), S. 6 [25-3-19541. 

[b] Inserted, ibid. 

9. Funds of the Board. — (1) The Central Government shall from time to 
time make grants to the Board of such sums as the Central Government may 
consider necessary for enabling the Board to exercise its powers and discharge its 
duties under this Act. 

(2) The funds of the Board shall be kept in such bank, or invested in such 
manner, as may be prescribed and shall be expended by tlie Board only in the 
performance of its functions under this Act or for meeting such expenses as are 
authorised by this Act or by rules made thereunder. 

10. Imposition of cess on certain kinds of silk. — (1) With effect from such 
date as the Central Government may, by notification in the Official Gazette appoint, 
there shall be levied and collected as a cess for the purposes of this Act a duty 
of excise on all filature raw silk, and on all spun silk, reeled in the territories to 
which this Act for the time being extends at such rate as the Central Government 
may, by notification in the Official Gazette, from time to time fix. 

(2) The said duty of excise shall be payable by the reelers of filature raw silk 
or spun silk and shall be paid by them to the Board within one month from the 
date of the receipt of the notice of demand from the Board in that behalf. 

(3) The said duty of excise may be recovered as if it were an arrear of land 
revenue. 

(4) For the purpose of enabling the Board to assess the amount of the duty 

ot excise payable under this section by the reelers of filature raw silk or spun 
silk, — ^ 

(a) the Board shall, by notification in the Official Gazette, fix the period in 
respect of which assessments shall be made, and 
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(b) every reeler of filature raw silk or spun silk shall furnish to the Board 
within the prescribed time a return specifying the total amount of 
filature raw silk or spun silk reeled during such period. 

(5) If any reeler of filature raw silk or spun silk fails to furnish such return 
within the prescribed time or furnishes a return which the Board has reason to 
believe to be incorrect or defective, the Board may assess the amount payable by 
such reeler in such manner as may be prescribed. 

(6) Any reeler feeling himself aggrieved by an assessment made under this 
section may, within three months of the receipt of the notice imder sub-section (2), 
apply to the District Judge or such other civil judicial officer as may be prescribed, 
for the cancellation or modification of the assessment; and such District Judge or 
judicial officer shall after giving the Board an opportunity of being heard, pass 
such order as he thinks proper; and such order shall be final 

“[(7) The proceeds of the duties of excise paid to the Board shall first be 
credited to the Consolidated Fund of India and the Central Government may, 
thereafter, from time to time, pay to the Board from and out of such proceeds such 
sums of money as it may think fit.] 

[a] Inserted by the Central Silk Board (Amendment) Act 1953 (31 of 1953), 

S. I [25-3-1954]. 

11. Control by the Central Government — (1) All acts of the Board shall be 
subject to the control of the Central Government which may cancel, suspend or 
modify as it thinks fit any action taken or order passed, by the Board. 

(2) The records of the Board shall be open to inspection at all reasonable 
times by any officer authorised in this behalf by the Central Government 

12. Accounts of the Board. — (1) The Board shall keep such accounts, and in 
such manner and form, as may be prescribed, in respect of all moneys received 
and expended by it. 

(2) The Board shall cause the accounts to be audited annually by auditors 
appointed by the Central Government, and the auditors shall have the power to 
disallow any item of expenditure which in their opinion has not been properly 
incurred for the purposes of this Act 

(3) The Central Government may, on the application of the Board, allow any 
item of expenditure disallowed by the auditors under sub-section (2). 

13. Power of Central Government to make rules. — (1) The Central Govern- 
ment may, by notification in the Official Gazette, make rules* to carry out the pur- 
poses of this Act 

*^[(2) In particular, and without prejudice to the generality of the foregoing 
power, rules made under tbig section may provide for all or any of the following 
matters, namely 

(i) the term of office of members of the Board, the circumstances in which 
and the authority by which members may be removed and the filling 
of ca sual vacancies in the Board; 

(il) the procedure to be followed at meetings of the Board and at the stand- 
ing committee for the conduct of business and the number of members 
which shall form a quorum at any meeting; 

(iil) the maintenance by the Board of records of business transacted by the 
Board and the submission of copies thereof to the Central Govern- 
ment; 

(iv) the holding of a minimum number of meetings every year; 

(v) the i>ower of the Board, its Chairman and Standing Committe wiA res- 

pect to ihe incurring of expenditure; 

M) the conditions subject to which the Board may incur expenditure out- 
side India; 
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(vii) the preparation of budget estimates of receipts and expenditure of the 
Board and the authority by which the estimates are to be sanctioned; 

(viii) the maintenance of the accounts of income and exi>enditure of the 
Board and the audit of such accounts; 

(ix) the deposit of the funds of the Board in bank and the investment of 
such funds; 

(x) the re-appropriation of estimated savings from one budget head to any 

other budget head; 

(xi) the conditions subject to which the Board may borrow funds; 

(xii) the conditions subject to which and the manner in which contracts 
may be entered into by or on behalf of the Board; 

(liii) the delegation to the Standing Committee or the Chairman or the 
Vice-Chairman or members or officers of the Board of any of the 
powers and duties of the Board under this Act; 

(xiv) the staff which may be employed by the Board and the pay and 
allowances, leave and other conditions of service of officers and other 
employees of the Board; 

(xv) the travelling and other allowances of members of the Board and ol 
the Standing Committee; 

(xvi) the purposes for which funds of the Board may be expended; 

(xvii) the maintenance of the registers and other records of the Board and 
of its Standing Committee; 

(xviii) the collection of any information or statistics in respect of raw silk 
or any product of silk; 

(xix) the manner in which raw silk shall be graded and marketed; 

(xx) any other matter which is to be or may be prescribed. 

(3) All rules made under this section shall be laid, as soon as may be, before 
Parli^ent.] 

[a] For the Central Silk Board (Election) Rules, 1949, see Gaz. of Ind., 22-1- 

1949, Pt. 1-Sec. 1, page 91; for the Central Silk Board Rules, 1955, see 
Gaz. of Ind., Extra., 26-3-1955, Pt. U-Sec. 3, page 401. For Central Silk 
Board Employees Pension Fund Rules, 1966 and Central Silk Board (Gene- 
ral provident Fund) Rules, 1966 — See Gaz. of Ind., 21-7-1967, Pt II, 
S. 3 (i), pp. 99 and 101 respectively. 

For Art Silk (Production and Distribution) Control Order, 1962 — See Gaz. 
of Ind., 7-4-1962, Pt. 11, S. 3 (ii), page 1111. Said Order is extended to 
Pondicherry — see Gaz. of Ind., 18-9-1965, Pt. n, S. 3 (ii), p. 3139. 

[b] Substituted for sub-section (2) by the Central Silk Board (Amendment) Act 
1953 (31 of 1953), S. 8 [25-3-1954]. 

14. Penalties. — ^[(1)] If any person— * 

(a) in any return to be furnished under this Act makes any statement which 

is false and ^diich he knows to be false or does not believe to be 
true, or 

(b) obstructs any officer of the Board in die exercise of any power, con- 
ferred, or the discharge of any duty imposed, on him by or imder this 
Act, or 

(c) having the control or custody of any account book or other record, fails 

to produce such book or record when required so to do under this 
Act, 

he shall be punishable with imprisonment for a term which may extend to one 
year, or with fine wdiich may extend to one thousand rupees, or with both. 

*t(2) If the person committing any office specified in sub-section (1) is a 
company, every person sidio, at the time the offence was oommitted was in charge 
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of, and was responsible to, the company for the conduct of the business of the 
company as well as the company shall be deemed to be guilty of the offence and 
shall be liable to be proceeded against and punished accordingly : 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment provided in this Act, if he proves that the offence 
was committed without his knowledge or that he exercised all due diligence to 
prevent the commission of such offence. 

(3) Notwithstanding anything contained in sub-section (2), where an offence 
under sub-section (1) has been committed by a company and it is proved that the 
offence has been committed with the consent or connivance of, or is attributable 
to any neglect on the part of, any director, manager, secretary or other oflBcer of 
the company, such director, manager, secretary or other officer shall also be 
deemed to be guilty of that offence and shall be liable to be proceeded against 
and punished accordingly. 

Explanation. — For the purposes of this section, — . 

(a) "company” means any body corporate and includes a firm or other 

association of individuals; and 

(b) “director” in relation to a firm means a partner in the firm.] 

[a] Section 14 was re-numbered as Sec. 14 (1) by the Central Silk Board (Amend- 

ment) Act, 1953 (31 of 1953), S. 9 [25-3-1954]. 

[b] Inserted, ibid. 

15. Prosecution to be with consent of Central Government. — ^No prosecution 
for any offence punishable under this Act shall be instituted except by, or with tha 
consent of, the Central Government. 

“[ISA. Jurisdiction of Courts. — No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try any offence punishable under 
Section 14.] 

[a] Inserted by the Central Silk Board (Amendment) Act, 1953 (31 of 1953), 

S. 10 [25-3-1954]. 

16. Bar of legal proceedings. — No suit, prosecution or other legal proceeding 
shall lie against the Board, or any member or officer of the Board, for anything in 
good faith done or intended to be done under this Act. 

17. Temporary powers of the Central Government. — [Repealed by the Cen- 
tral Silk Board (Amendment) Act, 1953 (31 of 1953), S. 11 [&-3-1954].] 
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4 

STATEMENT OF OBJECTS AND REASONS 

On 8th June 1948, the Government of of the powers conferred by Section 3 of 
the French Republic, in agreement with the Commission of Inquir\ Act. 1902 (60 
the Government of India, declared that ot 1952), the Central Government appoinl- 
“it intends to leave to the populations of ed a Commission consisting of Dr. 
the French Establishments in India them* Amamath Jha to inquire into and as* 
selves the right to pronounce their future certain the wishes of the citizens of 
fate and future status”. In the referen- Chandernagore in regard to its future 
dum held on 19lh June 1949, the citizens administration. The Commission submitl- 
of Chandernagore voted in favour of ed its report on 18lh December 1953, re- 
merger of the terrilor>- with India. On commending inter alia merger of Chander- 
2nd May 1950, the de facto administration nagore with the State of West Bengal, 
of Chandernagore was transferred to the After consideration of the report and con- 
Government of India. On 2nd February sullation with the Government of the State 
1961, the Treaty of Cession of the Terri- of West Bengal the Government of India 
tory of the Free Town of Chandernagore announced their decision in Parliament on 
was signed at Paris between the Presidents the 8tli May. This has been embodied in 
of India and the French Republic. On 9th the present Bill which provides for the 
June 1952 Chandernagore was transferred merger of Chandernagore with West 
de jure to the Government of India. Bengal and consequential changes. 

2. On 27th October 1949, in a Press 4. Under Article 3 of the Constitution, 

Note about the future status of Chander- the Legi.slature of West Bengal has been 
nagore, the Government of India had consulted on this Bill and has given ap- 
declared: provnl to both its provisions and its intro- 

‘Any changes in the administrative set duclion in Parliament. The recommenda- 
up will be carried out only, after consulting tion of the President has also been obtain- 
local public opinion’ ed — Gaz. of Ind., Extra., 15-9-1954, 

3. On I9th November 1953, in exercise Pt. Il-Sec. 2, page 585. 

[THE] CHANDERNAGORE (MERGER) ACT, 1954 

(ACT XXXVl OF 1954)* 

[29th September 1954.] 

An Act to provide for the merger of Chandernagore into the State of West 
Bengal and for matters connected therewith . 

Be it enacted by Parliament in the Fifth Year of Republic of India as 
follows: 

[a] For Statement of Objects and Reasons, see Gaz. of India Extra., 15-9-1954. 

Pt. II, Sec. 2, page 585. 

1, Short title and commencement. — (1) This Act may be called THE 
CHANDERNAGORE (MERGER) ACT, 1954. 

(2) It shall come into force on the 2nd day of October, 1954. 


2. Definitions. — In this Act, unless the context otherwise requires, 

(a) “appointed day" means the 2nd day of October, 1954; 

(b) “Assembly constituency", “Council constituency*” and “Parliamentary 

constituency" have the same meanings ^ in the Representation of 
the People Act, 1950; 

(c) “Chandernagore" means the whole of the territory which immediately 
before the 9th day of June, 1952 was comprised in the Free Town 
of Chandernagore; 

(d) “law" means so much of any enactment. Ordinance, Regulation, order, 

rule, scheme, notification, bye-law or any other in.strument having the 
force of law as relates to matters enumerated in List I and List III 
in the Seventh Schedule to the Constitution; 

(e) “sitting member”, in relation to the House of the People or either 

House of the Legislature of the State of West Bengal, means a per- 
son who immediately before the appointed day is a member of the 
House; 



‘State Government^ means the Government of West Bengal; 
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(g) “Union purposes** mean tiie purposes of Government relatable to any 
of the matters mentioned in the Union List in the Schedule to the 
Constitution. 

3. Chandemagore to form part of West BengaL — (1) As from the appointed 
day Chandemagore shall form part of the State of West Bengal and the boundaries 
of that State shall be so altered as to comprise within them the territory of Chander- 
nagore. 

(2) Without prejudice to the power of the State Government to alter her^ 
after the extent, limits and names of districts and subnlivisions, Chandemagore 
shall form part of the district of Hooghly in the State of West Bengal and the 
State Government shall, by order in die Official Gazette, provide for the admini- 
stration of Chandemagore by constituting it into a new sub-division of the said 
district whether with the addition of such areas of that district as may be specified 
in the order or without such addition, 

4. Amendment of the First Schedule to the Constitution, — ^In the First Sche- 
dule to the Constitution, in Part A, in the description of the territories of States, 
in the last paragraph, after the words, “as if they formed part of that Province**, 
the following shall be inserted, namely : — 

“and in the case of the State of West Bengal shall also comprise the terri- 
tory of Chandemagore as defined in clause (c) of Section 2 of the 
Chandemagore (Merger) Act, 1954,**. 

5. Representation of Chandemagore in the House of the People. — (1) Until 
otherwise provided by law, as from the appointed day — 

(a) Chandemagore shall be included in, and become part of, the Hooghly 
Parliamentary constituency formed by the Delimitation of Parliamentary 
and Assembly Constituencies (West Bengal) Order, 1951 and that 
Order shall have efEect subject to the following modification^ 
namely : — 

In Table A — 

(i) for the entry in column 2 relating to Serampore constituency, the 

following entry shall be substituted, namely : — 

“Bhadreswar, Singur, Serampore, Uttarpara, Chanditala and Jangi- 
para police stations of Hooghly District and Domjur and 
Bally pohce stations of Howrah District.’*; 

(ii) for the entry in column 2 relating to Hooghly constituency, the 
following entry shall be substituted, namely : — 

“Pandua, Dhaniakhali, Chinsura (excluding Ward No. 1 of Bansbaria 
Municipality), Polba, Haripal, Tarakeswar, Arambagh, Khanakul 
and Pursura police stations of Hooghly District and Chander- 
nagore.”; 

(b) the sitting member of the House of the People representing the Hooghly 

Parliamentary constituency shall be deemed to have been elected by 
that constituency as modified by this Act. 

(2) As soon as may be after the appointed day, the electoral roll of the 
Hooghly Parliamentary constituency shall be prepared in accordance with the provi- 
sions of the Representation of People Act, 1950, and the rules made thereunder 
and the roll so prepared shall come into force immediately upon its final publica- 
tion. 

6, Representation of Chandemagore in the liOgislative Assembly of Wes! 
Bengal. — ^Until otherwise provided by law, — 

(a) there shall be an additional constituency of the Legislative Assembly 
of West Bengal (to be known as the Chandemagore Assembly consti- 
tuency) comprising the entire area of Chandemagore, whether with the 
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addition of such areas of other constituencies as may be determined by 
the President or without such addition and the said constituency shall 
be represented in that Assembly by one member to be chosen by direct 
election; 

m the President shall, as soon as may be after the appointed day and after 
consulting the Election Commission, amend by order the Delimitation 
of Parlijmientary and Assembly Constituencies (West Bengal), Order, 
1951 so as to include therein the Chandemagore Assembly constituency 
and the particulars relating thereto as required by Section 9 of the 
Representation of the People Act, 1950; 

(c) the total number of seats to be filled by direct election in the Legisla- 

tive Assembly of West Bengal shall be increased from 238 to 239; 

(d) in the Second Schednle to the Representation of the People Act, 1950, 

in the part relating to Part A States for the entry in column 2 against 
‘West Bengal’, the entry ‘239’ shall be substituted 

7. Electoral roll of the Chandemagore Assembly constituency. — ^The electoral 
roll of the Chandemagore Assembly constituency shall be prepaid and published 
in accordance with the provisions of the Representation of the People Act, 1950 
and the rules made thereunder and come into force immediately upon its 
publication. 

8. Election to fill the seal allotted to the Chandemagore Assembly consti. 
tuency . — As soon as may be after the delimitation of the Chandemagore Assembly 
constituency imder the provisions of clause (b) of Section 6, there shall be held 
an election to fill the seat allotted to the Chandemagore Assembly constituency in 
the Legislative Assembly of West Bengal; and for that purpose the Election Com- 
mission shall, by notification in the Official Gazette, call upon the Chandemagore 
Assembly constituency to elect a person for the purpose of fillin g that seat before 
such date as may be specified in the notification and the provisions of the Repre- 
senUtion of the People Act, 1951, and the rules and orders made thereunder shall 
apply, as far as may be, in relation to such election. 


9. Co^uences of alteration in the extent of certain Assembly consti- 
tuencies.— If in consequence of the addition of areas to Chandemagore for the 
purpose of constituting the Chandemagore Assembly constituency, the extent of 
any existing Assembly constituency is altered, then 

(a) the elector^ roll of the existing Assembly constituency as so altered 
shall, until it is prepared afresh in accordance with the provisions of 
the Representation of the People Act, 1950, and the rules made there- 
under, be deemed to consist of so much of the electoral roil as re- 
lates to the areas comprised within that constituency as so altered; 

Jb) every sitting member of the Legislative Assembly of West Bengal repro- 
seating the existing Assembly constituency shall be deemed to We 
been elected to that Assembly by that constituency as so altered. 


Cband^gore in the Legislative CouncR <rf West 
Bengal.— (1) Until otherwise provided by law, as from the appointed day- 

fa) CWdemagore shall be mcluded in, and become part of, the following 

Councd (^nshtuencies formed by the Delimitation of Council Consti? 
tuencies (West Bengal) Order, 1951,* namely:— 

(i) the West Bengal South (Graduates) constituency; 

(ii) the Burdwan Division (Teachers) constituency; 

(iii) the Hooghly-Howrah (Local Authorities) constituency; 

Burdwan Division or 
^ construed as including therein Chander- 
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(c) every sitting member ol the West Bengal South (Graduates) consti- 
tuency, the Burdwan Division (Teachers) constituency or the Hooghly- 
Howrah (Local Authorities) constituency, the extent of which is by 
virtue of \he provisions of clause (a) altered, shall be deemed to have 
been elected to the said Council by that constituency as so altered. 

(2) As soon as may be after the appointed day, the electoral rolls of the West 
Bengal South (Graduates) constituency, the Burdwan Division (Teachers) consti- 
tuency and the Hooghly-Howrah (Local Authorities) constituency shall be pre- 
pared in accordance with the provisions of the Representation of the People Act, 
1950, and the rules made thereunder and the rolls so prepared shall come into 
force immediately upon their final pubfication. 

fa] See S.R.O. 1415, pubfished in Gazette of India, Elxtraordinary, 19-9-1951* 
Pt. 11, Sec. 3, p. 1157. 

11. Amendment of Section 9, Act LXXXI of 1952. — ^In Section 9 of the 
Delimitation Commission Act, 1952, in sub-secbon (3), for the words “and the 
orders made under any of the said Acts", the words, brackets and figures “the 
Chandemagore (Merger) Act, 1954 and the orders made under any of the said 
Acts” shall be substituted, 

12. Conferment of Indian citizenship on French citizens domiciled in 

Chandemagore. — Subject to the provisions of Article 111 of the Treaty of Cession 
of the Temtory of the Free Town of Chandemagore, all French subjects and citi- 
zens of the French Union domiciled in the said Territory on the 9th day of June, 
1952, shall be deemed to have become citizens of India on that day. 

13. Property and assets. — (1) All property and assets within Chandemagore 
which, immediately before the appointed day, are vested in the Central Govern- 
ment for the purposes of the administration of Chandemagore shall, as from that 
day, vest in the State Government imless the purposes for which such property or 
assets are held immediately before that day, are Union purposes. 

(2) A certificate of the Central Government signed by a Secretary to that Gov- 
ernment shall be conclusive as to whether the purposes for which any property or 
assets are held immediately before the appointed day are Union purposes. 

14. Rights, liabilities and obligations. — (1) AH right^ liabilities and obli^ 
tions of the Central Government arising out of, or in relation to, the administration 
of Chandemagore shall, as from the appointed day, be rights, liabilities and obli- 
gations of the State Government unless such rights, liabilities and obligations are 
telatable to Union purposes. 

(2) A certificate of the Central Government signed by a Secretary to that 
Government shall be conclusive as to whether any rights, liabilities or obligations 
arising out of, or in relation to, the administration of Chandemagore are reJatable 
to Union purposes. 

15. Subordinate Courts. — All Courts which, immediately before the appoint- 
ed day, are exercising lawful power, authority and jurisdiction in Chandemagore 
under the superintendence and control of the High Court at Calcutta shaU, until 
further provision is made by a competent Legislature or authority, continue to 
exercise their respective powers, authority and juiisdiction in Chandemagore under 
the superintendence and control of that High Court, 

16. Existing authorities and officers to continue in Chandemagore. — ^Without 
prejudice to the powers of the State Government to appoint from time to time, 
such officers as may be necessary for the administration of' Chandemagore, the 
Administrator of Chandemagore, all Judges, Magistrates and other officers ot 
Chandemagore who, immediately before the appointed day, are exercismg lawtiu 
functions in Chandemagore or any part thereof, shall, until other provision is 
jnaAfs by the State GovemmenL continue to exercise in connection with the adminis- 
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tration of Chandemagore their respective functions in the same manner and to 
tile same extent as before the appointed day. 

17. Extension of laws to Chandemagore. — All laws which, immediately be- 
fore the appointed day, extend to, or are in force in the State of West Bengal 
generally shall, as from that day, extend to, or, as the case may be, come into 
force in, Chandemagore. 

18. Repeal of cmresponding laws and sa\’ings.— (1) Any law in force in 
Chandemagore immediately before the appointed day (hereafter in this Act refer- 
red to as the “corresponing law”) which corresponds to any law referred to in 
Section 17, whether such corresponding law is in force in Chandemagore by virtue 
of the Chandemagore (Application of Laws) Order, 1950, or by virtue of any 
notification issued under the Chandemagore (Administration) Regulation, 1952 
or otherwise, shall^ as from that day, stand repealed in Chandemagore. 

(2) The repeal by sub-section (1) of any corresponding law shall not affect — 

(a) the previous operation of any such law; or 

(b) any right, privilege, obligation, or liability acquired, accmed or incurred 

under such law; or 

(c) any penalty, forfeiture or punishment incurred in respect of any offence 

committed a gains t any such law; or 

(d) any investigation, legal proceeding or remedy in respect of such right, 

privilege, obligation, liability, forfeiture or punishment as aforesaid; 
and any such investigation, legal proceeding or remedy may be instituted, conti- 
nued, or enforced, and any such penalty, forfeiture, or punishment may be im- 
posed as if this Act had not been passed. 


SectloQ 17 — Note 1 

(1) Laws contemplated by S. 17 are 
such laws as were applicable all over 
West BeDKal without any exception 
Neither the Calcutta Thika Tenancy Act 
of 1949 nor the West Bengal Non-Agri- 
cultural Tenancy Act is an Act appli- 
cable generally all over West Bengal. 
Both are limited in their application to 
parts of West Bengal though the Cal- 
cutta Thika Tenancy Act covers a much 
smaller area than the West Bengal Non- 
Agricultural Tenancy Act. In this view, 
the West Bengal Non-Agricultural Ten- 
ancy Act cannot be said to have been 
extended by reason of Section 17. ('68) 
1958-1 Cal U 149 (166). 

(2) Estate Duty Act (1953) which was 
in force in West Bengal State prior to 
the merger of Chandemagore in that 
State became applicable to the merged 
area under S. 17. Therefore where a gift 
was made by a resident of Chandcr- 
nagore two years before his death, which 
occurred subsequent to the merger, pro- 
perty gifted became liable to tax. AIR 
1962 Cal 248 (249): (1961) 43 ITR (ED) 
59. 

(3) Reading Sections 17 and 18 of the 
Chandemagore (Merger) Act together it 
becomes clear that West Bengal statutes 
were extended to Chandemagore and 
the existing Chandemagore correspond- 
ing laws were repealed. The West Ben- 
gal Land (Requisition and Acquisition) 
Act, 1948 which extends to the whole 
of West Bengal does answer the test of 
the word ‘generally* used in Section 17. 
The Act being a genera] law in force in 

[VoL 2.1 3 A. M. 26 


West Bengal immediately before the ap- 
pointed date, viz., 2-10-1954 applies to 
Chandemagore on its merger with West 
Bengal. The anmincnt that a statute 
which is not only limited in area but 
also limited in time is outside the pur- 
view of Section 17 and does not answer 
the test of the word ‘generally’ used 
there cannot be accepted. 

When every district of West Bengal 
comes within the operation of the West 
Bengal Land (Requisition and Acquisi- 
tion) Act, 1948 there is no rational or 
intelligible principle to exclude Chander- 
nagore. AIR 1963 Cal 373 (375, 376, 377, 
378). 

Section 18 — Note 1 

(1) The Calcutta Thika Tenimcy Act 
of 1949 does not stand repealed under 
Section 18 (1). ('58) 1958-1 Cal LJ 149 
(156). 

(2) The law mentioned in Section 18 
(2) does not apply to private agreements 
or private contracts by reason of the 
special definition of law contained in 
Section 2 (d). (1959) 63 Cal WN 947. 

(3) The Chandemagore (Application of 
Laws) Order, 1950, made the French pro- 
cedural law inelTective and inapplicable. 
Decret of 1887 under which Grosses 
copic of mortgages u.«ed to be made, bear- 
ing on the organisation of the profession 
of a notary, was neither repealed nor 
made ineffective by the said Order. The 
said Decret was repealed by Section 18 
of the Chandemagore (Merger) Act, 1954, 
The right and the remedy conferred on 
the mortgagee, under Grosses copie of 
the mortgage, were expressly preserved 
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(3) Subject to the provisions of sub-section (2), anything done or any action 
taken (including any appointment or delegation made, notification, order, instruc- 
tion or direction issued, nile, form, bye-law or scheme framed, certificate, patent, 
permit, or licence granted, or registration effected), under such cori'esponding law 
shall be deemed to have been done or taken under the corresponding provision of 
the law as extended to, or in force in, Chandemagore on and from the appointed 
day and shall continue in force accordingly unless and until superseded by any- 
lliing done or any action taken under such law. 

19. Power to remove difficulties.— (1) If any difficulty arises in relation to 
the transition from any corresponding law to any law by virtue of Section 17 shall, 
as from the appointed day, extend to, or come into force in, Chandernagore, the 
Central Government may, by order in the Official Gazette, make such provisions 
as appear to it to be necessary or expedient for removing the difficulty. 

(2) If any difficulty arises in ^ving effect to the provisions of this Act (other- 
wise than in relation to the transition from any corresponding law) or in connec- 
tion with the administration of Chandernagore as a part of West Bengal, the State 
Government may, by order in tlie Official Gazette, make such provisions not incon- 
sistent with the puiposes of this Act, as appear to it to be necessary or expedient 
for removing the difficulty. 

(3) No power under sub-section (1) or sub-section (2) shall be exercised by 
the Central Government, or, as the case may be, the State Government after the 
expiry of three years from the appointed day. 

(4) Any order made under sub-section (1) or sub-section (2) may be made so 
as to be retrospective to any date not earlier than the appointed day. 


[THE] CHARITABLE AND REUGIOUS TRUSTS ACT, 1920 

(ACT XIV OF 1920) 

[The text of the Act printed here is as on 15-4-1969.] 

CONTENTS 


SECTIONS 

1. Short tlfle and extent 

2. Interpretation. 

3. Power to apply to the Gonrt In res- 

pect of trusts of a charitable or 
relit'lous nature. 

4. Contents and verlflcaflon of petition. 
6. Procedure on petition. 

6. Failure of trustee to comply with 
order under Section 6. 


7* Powers of trustee to apply for direc- 
tions. 

8. Costs of petition under this Act. 

9. Savini^s. 

10. Power of Courts as to costs In certain 

suits against trustees of charitable 
and rellf^lous trusts. 

11. Provisions of the Code of CItU Pro- 

cedure to apply. 

12. Barring of appeals. 


STATEMENT OF OBJECTS AND REASONS 


“The Religious Endowments Act, 1863 
(XX of 1863), was the result of the deci- 
sion of the Government to divest its 
officers of alt direct superintendence and 
control of religious and charitable endow- 
menis in India, transferring Ihcir functions 

Section 18 — Note 1 (conld.) 
and continued under the provisions of 
Section 18 (2) of the Chandernagore 

(Merger) Act. Such right however, could 
no longer be enforced imder the provi- 
sions of the French Civil Procedure Code 
but could be enforced under the corres- 
ponding provisions of the Indian Civil 
Procedure Code, for execution of an 
order having the force of a decree. 
(1959) 63 Cal WN 961. 

(4) On reading Sections 18 and 17 
together it becomes clear that West Ben- 


to manager or managing committees ^<1 
merely making provision for intervention 
by the Civil Courts on application made 
by any person interested in a particular 
institution. This policy, however, did not 
long remain unchallenged, and since 186 6 

gal Land (Requisition and Acquisition} 
Act 1948 being a general law became ap- 
plicable to the merged area. AIR 1963 Cal 
373 (377). 

Section 10 — Note 1 

(1) Where Uiero was no case for “remo- 
val of difficulty” with regards to appli- 
cation of Estate Duty Act to Chander- 
nagore, payment of tax in the absence 
of removal of difficulty order under 
Section 19 is not Illegal. AIR 1962 Cal 
248 (251): (1961) 43 ITR (ED) 59. 
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there have been constant complaints, 
especially in the Madras Presidency, as to 
the inetficacy of the Act to prevent the 
squandering or misappropriation of the 
funds of such endowments, and suggestions 
for its amendment have from time to time 
been made to the Government of India. 
Mr. Ananda Charlu in 1897, Mr. Srinivasa 
Rao in 1903 and Dr. (now Sir) Rash 
Behari Ghosh in 1908, for example, pro- 
moted amending Bills, but none of them 
became law. More recently in 1911, a 
private RiU was introduced in Bombay 
Legislative Council by the llon’ble Sir 
Ibrahim Rahimtoola, to provide lor the 
registration of ail charitable trusts exceed- 
ing a certain value and for the annual 
audit of the accounts of such trusts by 
auditors approved by Government. Endow- 
ments of a purely religious nature were 
not included but the contents of the Bill 
made it clear that the ultimate object was 
to press for legislation for religious as 
well as secular trusts. About the same 
time a private Bill was promoted by two 
non-official members of the Madras Legis- 
lative Council to provide for the regular 
publication of the accounts of all religious 
endowments above a certain value and for 
their audit by an officer to be appointed 
by the District Judge. These proposals led 
the Government of India to reconsider the 
policy in force since 18G3. In March 1914, 
the whole subject was discussed at a mix- 
ed conference of official and non-official 
gentlemen representing the Hindu, Muham- 
madan, Sikh and Buddhist communities. 
The present Bill, which is the outcome of 
the deliberations of that conference, has as 
its objects the simpliffcation and cheapen- 
ing of the legal processes by which persons 
interested can obtain information regard- 
ing the working of both religious and 
charitable trusts, and the exercise of a 
more efficient control over the action of 
trustees. The Bill provides that any 
person interested in a trust may apply 
by petition to the District Judge for an 
order directing the trustee to furnish him 
with information as to tlie nature and 


objects of the trust and of the value, con- 
dition, management and application of the 
subject-mailer of the trust, and of the 
income belonging Llierelo, or as to any of 
these matters, and also directing that the 
accounts of the trust shall be examined 
and audited. Failure to comply with such 
an order of llie Court would bo doomed 
a breach of trust. In order, however, iliat 
such applications should not lead to pro- 
tracted and contentious litigation, the 
Court is debarred from trying any gues- 
tion of title between the petitioner and 
any person claiming title to the trust, or 
any question as to the existence or extent 
of any trust. Under the Bill, it will be 
left to those interested to move in the 
matter; the inlialive will not rest with 
Gevernmeut, nor will anything be done 
where no one is sulVicienllv interested to 
take action. When the Court is moved 
the proceedings will be simple and expedi- 
tious; they will be held in Uie presence of 
all parlies, and the order passed will be a 
judicial order of the Court. Further, in 
order to meet the objection that recourse 
to Section 14 of the Act of 18G3 or Sec- 
tion 92 of the Code of Civil Procedure 
1908, involves expensive litigation the 
Court is authorised, on the application of 
the plaintiff and after the defendant is 
heard, to direct the defendant eitlicr to 
furnish security for the expenditure incur- 
red or likely to be incurred in bringing 
and maintaining the suit or to deposit in 
Court an amount sufficient to meet such 
expenditure. 

It will be observed that tlie draft Bill 
only embodies general principles. It is 
intended that such details as the institu- 
tion of some public record of the facts 
regarding these trusts, the publication of 
audited accoimts, and tlie relaxation of 
some of the conditions governing commit- 
tees constituted under the Act of 1863, 
c. g., the tenure of the membership of such 
committee, should be left to Provincial 
Legislatures'*. 

— Gazette of India, 1919, Part V, p. 88. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— ^Amended by Acts XLI of 1923; III of 1951. 

—Adapted by A.O.. 1937; A.C.A.O., 1948, A.L.O., 1950. 

—Amended in Bihar by Bibar Acts VIII of 1948; I of 1951; XVI of 1954 in 
Bengal by Bengal Act, XIII of 1934. 

—Extension: Central Act 4 of 1941; Central Act 30 of 1950; Regns. 6 of 1963; 
7 of 1963; 11 of 1963; Bombay Act IV of 1950; Madras Act XXXV of 1949; 
Pimjab Act V of 1950. 

leases to apply: See Central Act 29 of 1954, S. 69; Bihar Act 28 of 1950 S 19- 
Bombay Acts 29 of 1950. S. 85 (2) and 6 of 1960, S. 41; Madras Act 22 
of 1959, S. 5; Orissa Act I of 1962, S. 19; Rajasthan Acts 24 of 1960, S. 15, 
42 of 1959, S. 81 and Schedule; Uttar Pradesh Act 10 of 1964, S. 22. 


COGNATE ACTS AND PROVISIONS 

1, Chantable Endowments Act, VI of 1890. 

2. Qvil Procedure Code (1908), S. 92. 
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[THE] CHARITABLE AND RELIGIOUS TRUSTS ACT, 1920 

(ACT XIV OF 1920)a 

[20th March, 1920.] 

An Act to provide more effectual control over the administration 

of Charitable and Religious Trusts. 

WHEREAS it is expedient to provide facilities for the obtaining of informa- 
tion regarding trusts created for public purposes of a charitable or religious nature, 
and to enable the trustees of such trusts to obtain the directions of a Court on 
certain matters, and to make special provision for the payment of the expenditure 
incurred in certain suits against the trustees of such trusts; It is hereby enacted as 
follows: — 

[a] For Report of Select Committee, see Gazette of India, 1920, Pt. V, p. 85 
and for Proceedings in Council, see ibid., 1919, Pt. VI, p. 879, and ibid., 
1920, Pt. VI, pp. 49 and 787. 

This Act has been extended to the new Provinces and merged States by 
the Merged States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and 
to the Union Territories of Manipur, Tripura and Vindhya Pradesh by 
the Union Territories (Laws) Act, 1950 (30 of 1950), S. 3 (16-4-1950). 
Vindhya Pradesh now forms part of Madhya Pradesh — ^see Act 32 of 
1956, S. 9 (1) (e). 

The Act has been partially extended to Berar by Berar Laws Act, 1941 (4 
of 1941). 

It has been extended also to— 


Dadra and Nagar Haveli, by Regn. 6 of 1963 (1-7-1965); 
Pondicherry, by Regn. 7 of 1963 (1-10-1963); and 
Goa, Daman and Diu, by Regn. 11 of 1963 (1-2-1965). 

This Act applies to the States merged in the States of — - 
Bombay: See Bombay Act 4 of 1950; 

Madras: see Madras Act 35 of 1949; 

Punjab: see Punjab Act 5 of 1950. 

The provisions of this Act shall not apply to any Goshala registered under 
Bihar Goshala Act, 1950 (28 of 1950): see Bih. Act 28 of 1950, S. 19: 
Orissa Goshala Act, 1962 (1 of 1962), see Orissa Act 1 of 1962, S. 19; 
Rajasthan Goshala Act, 1960 (24 of 1960), see Raj. Act 24 of 1960, S. 15. 
Uttar Pradesh Goshala Adhiniyam, 1964 (10 of 1964), see U. P. Act (10 of 
1964), S. 22. 

The Act also does not apply to Waqfs to which the Wakf Act 1954 (29 of 1954) 
applies; see S. 69 (4) of the Wakf Act, 1954 (29 of 1954). 

On the application of the provisions of the Bombay Public Trusts Act, 1950 (29 
of 1950) to any pubhc trust or class of public trusts, the provisions of the 
Charitable and Religious Trusts Act, 1920, which apply to such trust or 
class of trusts shall cease to apply to such trust or class of trusts 
Bom. Act 29 of 1950, S. 85 (2) as amended by Bombay Public Truf^ 
(Unification and Amendment) Act, 1960 (6 of 1960). The provisions ot 
this Act shaU not apply in the State of Rajasthan to public trusts cover^ 
by the Rajasthan Public Trusts Act, w.e.f. 1-7-1962— See RajastlM Pu ' 
lie Trusts Act, 1959 (Raj. Act 42 of 1959), S 81. SaM Act also .te not 
apply to Muslim Wakfs in Rajasthan governed by the Wakfs Act, 1954 
of 1954)-^ee S, 80, ibid. [1-7-1962]. 



Preamlilc — Note 1 
n) This Act Is Intended to provide 
more etTectuol control over the 
Irallon of charitable and religious trusts, 

AIR 1027 Pat 180 (190). 


(2) The Charitable and BeliRiojjs 
Trusts Act of 1920 applies only to trusts 
of a charitable and religious nature mo 
not to private trust.. AIR 1943 Pat 135 
(137): 21 Pal 816. 
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This Act cease to apply to charitable institutions and Hindu religious insti- 
tutions and endowments in the ; — 

(i) State of Andhra Pradesh: see Andhra Pradesh Charitable and Hindu 

Religious Institutions and Endowments Act, 1966 (17 ot 1966), S. 110 
(d), [26-1-1967]; 

(ii) State of Madras; see Madras Hindu Religious and Charitable Endow- 
ments Act, 1959 (22 of 1959), S. 5 (d) [1-1-1960]. 

1 , Short title and extent, — (1) This Act may be called THE CHARITABLE 
AND RELIGIOUS TRUSTS ACT. 1920. 

(2) It extends* to ®[the whole of India ^[except the State of Jammu and 
Kashmir]] : 

Provided thg t the ‘’[Government of any State] may, by notification in the 
® [Official Gazette] direct that this Act, or any specified part thereof, shall not 
extend to ®[that '’[State] or any specified area therein] or to any specified trust or 
class of trusts. 

[a] This Act has been declared to be in force in the Khondmals Ehstrict by the 

Khondmals Laws Regulation, 1936 (4 of 1936), S. 3 and Sch. 

[b] Substituted for “except Part B States” by Part B States (Laws) Act, 1951 
(3 of 1951), S. 3 and Schedule [1-4^1951], 

[c] Substituted for “any specified Province or area” by A. O. 1937. 

2. Interpretation. — In this Act, unless there is anything repugnant in the 
subject or context, “the Court” means the Court of the District Judge *[or any 
other Court empowered in that behalf by the ‘’[State Government] ] and includes 
the High Court in the exercise of its ordinary original civil jurisdiction. 

[a] Inserted by the Charitable and Religious Trusts (Amendment) Act, 1923 (41 
of 1923), S. 2. 

[b] Substituted by A. L. O, 1950. 

Section 1 — Note 1 

(1) “We have added a proviso to sub- 
clause (2) of Clause 1 which will enable 
any Province or part of a Province to 
be excluded from the operation of the 
Act if it Is found to be unsuited to spe- 
cial local conditions. As it appears that 
there are certain trusts within the scope 
of the Act which are subject to a satis- 
factory system of manaf^ement and con- 
trol, we have at the same time provided 
that the operation of the Act may be 
barred in the case of any particular 
trust or class of trusts.” — Select Com- 
mittee Report. 

(2) The provisions of this Act are not 
repealed by the Madras Reliffious Endow- 
ments Act (2 of 1927). AIR 1935 Mad 
66 (56). 

(3) The Charitable and Religious 
Trusts Act was passed earlier than 
Mussalman Wakf Act of 1923 and is ap- 
plicable to persons of all creed, unlike 
the latter Act. The Act is not to be inter- 
preted in the liKht of the Mussalman 
Wakf Act. AIR 1937 All 786 (789): ILR 
(1938) All 1. 

(4) The mere fact that this Act and 
the Mussalman Wakf Act, 1923, contain 
substantial provisions overlapping; each 
other can in no way derogate from the 
provisions of this Act. Nor are the two 


Acts mutually exclusive or superfluous. 
AIR 1937 All 786 (789): ILR (1938) All 
1 . 

(5) Provisions under this Act are 
wider than those of the Mussulman Wakf 
Act, 1923. AIR 1944 Nag 190 (191): ILR 
(1944) Nag 775. 

(6) Whereas the Mussalman Wakf Act, 
1923, deals with a trust by a Muham- 
madan whatever its purpose, public or 
private or partly public and partly pri- 
vate. the Charitable and Religious Trusts 
Act, 1920f covers such trusts as are 
created or exist for a public purpose 
only. AIR 1929 Oudh 225 (228): 4 Luck 
429 (FB). 

(7) The Act applies to all trusts creat- 
ed for public purposes of a charitable or 
rebgious nature without any distinction 
of caste or creed of the author of the 
trust. The Act is one of the enactments 
saved by Section 12, Mussalman Wakf 
Act and applies to trusts by Mus- 
lims. AIR 1948 Nag 183 (185): ILR (1947) 
Nag 538. 

Section 2 — Note 1 

(1) Under this Act District Judge acts 
as a Court of law and not as a persona 
designata: District Judge's Court is a 
Court subordinate to the High Court, 
AIR 1929 All 581 (683): 61 All 957. 
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3. Power to apply to the Court in respect of trusts of a charitable or religious 

naUire.— Save as hereinafter provided in this Act, any person having an interest 

in any express or constructive trust created or existing for a public purpose of a 

charitable or religious nature may apply by petition to tire Court within tlie local 

limits of whose jurisdiction any substantial part of the subject-matter of the trust 

is situate to obtain an order embodying all or any of the following directions 
namely : — * 

(1) direc«ng the trustee to furnish the petitioner through the Court with 

particulars as to the nature and objects of the trust, and of the value, 
condition, management and application of the subject-matter of the 
trust, and of the income belonging thereto, or as to any of these 
matters, and 

(2) directing that the accounts of the trust shall be examined and audited : 

Provided that no person shall apply for any such direction in respect of 

accounts relating to a period more than three years prior to the date of the peti- 
tion. 


SECTION 3 — SYNOPSIS 

1. Apponi or revision — See Section 12. 

2. Applicability and scope. 

3. Essentials of trust. 

4. “Examined and audited.” 

6. JiirlsdictiOD of Court. 

0. Nature of proceeding — See Sec. 6. 

7. “Person having an interest,” 

8. Proper party — See Section 6. 

9. Proviso. 

10. “PuWlc purpose." 

11. Res judicata — See S. 5. 

Topic Indicator 

Denial of trust — Effect on iurisdic- 
tion of Court — See Note 5. 

Gilt benefiting only a small section of 
public — See Note 10. 

Gift to kindreds and dependants — 
Sec Note 10. 

“Gurudakshina” gift by disciple — See 
Note 10. 

Period of account — See Note 9. 

Proof of trust being public trust — 
See Note 2. 

Trust, partly for private purposes — 
See Note 2. 

1. Appeal or revision. — Sec Section 12. 

2. Applicability and scope. — (1) A 
trust partly for public and charitable pur- 
poses and partly for private purposes 
falls under the Act and Section 3 can be 
applied to it. AIR 1936 All 411 (412) • 
AIR 1937 All 786 (789): ILR (1938) All 
1 • AIR 1937 Cal 313 (314). (Under a 
wakf certain properties were dedicated 
for the benefit of the heirs of the wakif 
and others were dedicated in the name 
of God in order that poor relations and 
helpless widows in the neighbourhood 
may get something: Held Section 3 
would apply to the wakf.) 

[Sec however AIR 1929 Oudh 226 
(229): 4 Luck 429 (FB). (The Act of 
1920 applies to those cases where the 
benefit under the entire "wakf” or trust 
is allotted for public purposes.)] 

(2) Trust (Wakf) portly private and 
partly public — Interested person can 
apply under Section 4. Mussahnan Wakf 
Act, 1923, and not under Section 8, 


Charitable and Religious Trusts Act. AIR 
1929 Oudh 225 (229): 4 Luck 429 (FB). 

(3) Land given to a Mahant and his 
heirs as occupancy tenants under a 
settlement decree without a right of 
transfer with condition that the grant 
to last so long as temple would be in 
existence — No condition of income be- 
ing devoted to expenses of the temple — 
Grant is not for temple but is person^ 
— Land covered by settlement decree is 
not wakf property — This Act does not 
apply. AIR 1928 Oudh 241 (244, 246): 3 
Luck 392. 

(4) Remedy of a mutwalli against a 
person claiming adversely to trust is to 
sue for ejectment. He cannot apply 
under the Act. AIR 1944 Nag 190 (191): 
ILR (1944) Nag 776. 


(5) A perusal of Section 3 would show 
that the Act though it applies to reli- 
gious trusts is confined to a very limited 
purpose. AIR 1963 SC 853 (860): (1963) 

Supp 1 SCR 844. 

3. Essentials of trust. — (1) The te^ 
'*lrust” as used in Section 3 must be 
taken in a wider sense than the strict 
[neaning of it under English law aod 
must be deemed to include wakfs created 
for public purposes of a charitable or 
religious nature. (’31) AIR 1931 Pat 354 
(355): 10 Pat 606. 

(2) The trust to which the Act applies 
deed not be an express trust. The Act 
applies also to a trust which on the con- 
struction of the deed may be held to be 
created for a public purpose of a ch^* 
table or religious nature. ( 36) AIR 1936 
411 411 (412). 

(3) Per Wazir Hasan J. — The essence 
df a trust of a public or a religious pur- 
30 se lies in its characteristic of per- 
nanency. So where a tenure can come 
to an end on default or even on the vou- 
tion of the trustee the POSSibiUty or 
mch a trust cannot be conceived. 

\IR 1928 Oudh 241 (246): 3 Luck 892. 

(4) To constitute a trust "created or 
existing for a public purpose of a 

table or religious nature^ the author of 



[The] Charitable and Religious Trusts Act, 1920 


[S 3 N 4-5] 407 



Section 3 — Note 3 (eontd.) 

authors of the trust must be ascertained, 
and the intention to create a trust must 
be indicated bv words or acts with rea- 
sonable certainly. Moreover, the 
pose of the trust, the trust property and 
the beneficiaries must be indicated so as 
to enable the Court to administer the 
trust if required. AIR 1938 PC 195 (198): 
65 Ind App 252; ILR (1938) Lah 453: 32 
SUid LR 821 • AIR 1935 PC 97 (102): 62 
Ind App 146: 57 All 330 ♦ AIR 1951 Pat 
340 (347): 28 Pat 890 (DB). 

(6) The substance of a trust must be 
looked into to determine Us character. 
Therefore, where a trust is in substance 
a public one the fact that a part of the 
income has been allotted for a private 
purpose c ann ot alter its character. Simi- 
larly, where it is private the fact that a 
neeli^ible portion of the income is dedi- 
cated, to public purposes cannot make it 
a piiUc trust. AIR 1937 All 786 (789): 
ILR (1938) All 1. 

Proof. — (6) Before a private grant 
can be treated as public endowment ve^ 
strong evidence is necessary to prove it 
Unfettered and unrestricted user by the 
public must be proved. AIR 1930 Oudh 
96 (106). 

(7) If the public were concerned in 
the election of a new mahant it would 
be evidence that the public were inli- 
mately concerned with the tru.st and 
would suggest that the trust was for pub- 
lic purposes. AIR 1943 Pat 135 (141): 21 
Pat 815. 

(8) The public nature of a trust must 
not be too readily inferred from the 
fact that worship by the public has not 
been interfered with or discouraged and 
offerings by the public even accepted, 
but that is also one of the factors to be 
considered. AIR 1943 Pat 135 (141): 21 
Pat 815. 

(9) To constitute a valid public trust 
or endowment there must be proof of a 
grant with the intention ' that profits 
should be utilised for the services of the 
idol, and that the members of the family 
of the founder had not treated the pro- 
perty as their own personal properly. 
AIR 1935 Oudh 96 (103, 104). 

(10) There is nothing in the word 
‘Bislmuprit* to indicate that the pro- 
perty referred to as such is gifted to 
the idol for public purposes. AIR 1943 
Pat 135 (139): 21 Pat 815 • AIR 1951 
Pat 340 (347); 28 Pat 890 (DB). 

(11) Performance of the ceremony 
known as Vrasad utsarga' betokens the 
relinquishment of private property rights 

Ibc founder of the endowment and 
the dedication of the property to the 
idol In whose favour the property is 
Riven up. AIR 1935 Oudh 96 (106). 

(12) By mere acquisition by a mahant, 
a property does not lose Its secular 
cbarc^er and assume a religious charac- 

The descent from gum to chela does 


not warrant the presmiiptkin IliaL it is 
religious prtqjerty. .\1H 1943 Pat 135 
(138): 21 Pal 815. 

(13) The feeding of .sadhiis and tlie 
distribution of alms and the enlerluin- 
menl of guests which are ineviUible in 
a temple are merely incidental to the 
worship of the deities and would not 
make the institution a ‘public trust’ of 
the nature contemplated by the Act. Nor 
would the mere iacl that the properly 
has descended from Guru to Chela war- 
rant a presumption that it is a religious 
properly. AIR 1951 Pat 340 (347): 28 Pat 
890 (DB). 

(14) It is not necessary to establish 
the fact of dedication or the appoint- 
ment of Q particular person as mutawalli 
by direct evidence. AIR 1948 Nag 183 
(186): ILR (1947) Nag 538. 


(15) A trust for charitable purpose 
does not become invalid, if the choice of 
the specific charitable objects to be bene- 
fited is left to the trustees, nor is it to 
be condemned as invalid or illusory if, 
by the language of the deed, the trustees 
are given an absolute discretion to apply 
the fund at such lime as they may think 
fit or retain it so long as they choose. 
AIR 1956 Cal 164 (168) (DB). 


(16) Though the origin of a trust may 
not be known or may have become in. 
capable of dclerininaliou yet the nature 
of the properly and its user and mode 
of its management are the usual and 
salisfacloiy’ modes of determining whe- 
ther it is the property of a public trust 
A garden with a well, dharmsala, and 
chatri of an idol used by sadhus for a 
long time can be held to be a public 
trust until the contrary is proved. AIR 
1968 Raj 314 (319): 1968 Raj LW 347 

4. "Examined and audited.'* — (1) 

Under Section 3, Clause (2), the Court is 
enabled to direct the examination and 
audit of the accounts in whosoever’s 
hands the funds or the properties may 
be. AIR 1938 Pat 280 (281). 


6. Jurisdiction of Court. — (1) The 
existence of a public trust is the fotmda- 
tion for all proceedings authorized by 
Section 3 of the Act. AIR 1940 PC 7 (9): 
67 Ind App 1: 15 Luck 1: ILR (19401 
Kar PC 25. 

(2) The District Judge has jurisdic- 
tion in respect of a wakf the bulk of 
the income of which is devoted to pub- 
lic and charitable purposes. AIR 1931 
Pat 354 (356): 10 Pat 608. 


(3) Mere denial of trust by a non-ap- 

plicant or the setting up of an adverse 
title cannot oust the jurisdiction of the 
Court. AIR 1944 Nag 190 (191): ILR 

(1944) Nag 775 • AIR 1948 Nag 183 
(185): ILR (1947) Nag 638. 

(4) The Madras Hindu Religious En 
dowments Act of 1927 does not oust 
the furisdiction of the District Judge to 
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4. Contents and verificatioD of petition.— (1) The petition shall show in what 
way the petitioner claims to bo interested in the trust, and shall specify as fw as 
may be, the particulars and the audit which he seeks to obtain. 

(2) The petition shall be in writing and shall be signed and verified in the 
manner prescribed by the Code of Civil Procedure, 1908, for signing and verifying 
plaints. 

5, Procedure on petition. — (1) If the Court on receipt of a petition under 
Section 3, after taking such evidence and making such inquiry, if any, as it may 


Section 3 — Note 6 (contd.) 
take action under this Act in respect of 
a religious endowment. The failure of 
the Hindu Religious Endowments Boanl 
is a good reason for his taking action. 
AIR 1935 Mad 66 |56). 

(5) The District Judge has iurisdic*- 
tion to entertain and decide an applica- 
tion under Section 3 of the Charitable 
and Religious Trusts Act for an order 
calling upon the trustees of a Muslim 
trust property to furnish accounts. AIR 
1948 Nag 183 (185): ILR (1947) Nag 
538. 

6. Nature of proceeding. — See See* 

tion 5. 

7. ^'Person having an Interest.” (1) 

“We have considered a number of sug- 
gestions that the word ‘interest” in this 
clause should be defined, but as the ex- 
pression is not defined in Section 92 of 
the Code of Civil Procedure, 1908, to 
which this Bill is merely ancillary, we 
have decided not to attempt a defini- 
tion." — Select Committee Report. 

(2) The words "having an interest in 
trust” must in each case depend upon 
the nature of the trust. AIR 1928 All 
758 (759): 60 All 880. 

(3) Members of the general public 
who worship at religious institutions 
are interested in the public trust for 
purposes of the Act. AIR 1934 Lah 949 
1958). 

(4) Secretary or another public institu- 
tion is, as such find as one entitled to 
stay in Dharmsala created by trust, in- 
terested in such trust. AIR 1928 All 768 
(759): 50 All 880. 

8. Proper party. — See Section 6. 

9. Proviso. — (1) "We consider that 
no claim for accounts should be allowed 
to relate back for more than three 
years from the date of the presentation 
of the petition and have provided ac- 
cordingly.” — Select Committee Report, 

10. "Public purpose.” — (1) The sub- 
stance of the trust and primary intention 
of creat<)r must be .seen. AIR 1929 Oudh 

225 (228): 4 Luck 429. , . . . 

(2) Tlic Court has to look to the ori- 
ginal grant to determine its nature and 
nurposc; subsequent events and actions 
or inaction of Individuals or of the com- 
munity cannot change the natiue 
mirnose of the original grant. AIR 1948 

(3) A grant does not cease to be a 
nubile grant merely because a care-t^er 
of the property maintains himself out of 


the income of the grant. AIR 1948 Nag 
183 (186): ILR (1947) Nag 638. 

(4) The mere fact that the mutaw^ 
was maintaining himself out of the in- 
come of the property granted does no! 
make the grant a private or a condi- 
tional one. AIR 1948 Nag 183 (188): ILR 
(1947) Nag 538. 

(5) A grant which is initially a public 

grant by the founder cannot be turned 
into a private grant merely by the 
wrongful acts of the care-taker* or 
mutawallies. AIR 1948 Nag 183 (188)i 

ILR (1947) Nag 538. 

(6) Benefit of specified person or class 
of persons such as kindreds, dependa^ 
and others is not a public purpose. AIR 
1929 Oudh 225 (227): 4 Luck 429 (FB). 

(7) A gift which benefits only a 

section of the public may be a pumio 
trust. AIR 1943 Pat 135 (140): 21 PaJ 

816, ' 111 

(8) Where a substantial portion of the 
profits of the endowed property is ear- 
marked for the support of relations of 
settlor and remaining portion for^ public 
of Shia community, the wakf is 
wholly for public purposes. AIR IwU 
Oudh 53 (64). 

(9) A trust providing for "sadabarat” 
and for contribution towards ^ mamages 
and education of Brahmin children u a 
public trust though the deity to which 
the property was endowed may ^ be in- 
stalled in a private temple which is open 
to public. AIR 1929 Pat 723 (728). 

(10) Dedication of property to Idol Is 
a trust of religious nature which this Act 
is intended to cover. AIR 1941 Nag 317 
(319): ILR (1942) Nag 468. 

(11) A mosqne built with pubhc suN 
scriptions and used by Muhammdan 

lie for offering prayers was held a reli- 
gious trust” within the meaning of Se^ 
tion 3. AIR 1936 Lah 696 (696): 17 Lab 
766 

(12) Where a grant by the disciple is 
described as "Gurudakshina' and the 
grant is to be held by the grantee gene- 
ration after generation; the gift is to 
the Mahant personally. AIR 1943 Pa* 
135 (139): 21 Pat 816. 

11, Rc* ludlcato* — See Section 6. 

Section 6 •— Note 1 

Death of trustee. — (1) Cause of 
tion against trustee terminates on 
death and does not survive against ^ 
widow or daughter. AIR 1944 Nag 190 
(192): ILR (1944) Nag 776. 


ao 

his 
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consideir necessary, is of opinion that the trust to which the petition relates is a 
trust to which this Act applies, and that the petitioner has an interest therein, it 

fix a date for the hearing of the petition, and shall cause a copy thereof, 
together widi notice of the date so fixed, to be served on the trustee and upon any 
other person to whom in its opinion notice of the petition should be given. 

(2) On the date fixed for the hearing of the petition, or on any subsequent 
date to which the hearing may be adjourned, the Court shall proceed to hear the 
petitioner and the trustee, if he appears, and any other person who has appeared 
in consequence of the notice, or who it considers ought to be heard, and shall make 
such further inquiries, if any, as it thinks fit The trustee may and, if so required 
by the Court, shall at the time of the first hearing or within such time as the 
Court may permit present a written statement of his case. If he does present a 
written statement the statement shall be signed and verified in the manner pres- 
cribed by the Code of Civil Procedure, 1908, for signing and verifying plead- 
in£^ 

(3) If any person appears at the hearing of the petition and either denies the 
existence of the trust or denies that it is a trust to which this Act applies, and 
undertakes to institute within three months a suit for a declaration to that effect 
pud for Any other appropriate relief, the Court shall order a stay of the proceed- 
ings and, if such suit is so instituted, shall continue the stay, until the suit is 
fii^y d^ded. 


Section 5 — Note 1 (contcL) 

“Further Inquiries*" — (2) Before 

passing an order under Section 6 the 
Court to which an application is pre- 
sented under Section 3 must determine 
whether there is a trust to which the 
Act applies and also whether the peti- 
tioner is a person interested in the ti^t. 
It cannot pass an order without enquiry. 
1934 Mad WN 205 (206). 

(3) Where on an application the other 
party objects on the groimd that re- 
course to the Act was barred by an 
award in arbitration, the District Judge 
has jurisdiction to decide whether the 
trust was one to which the Act applies. 
AIR 1942 Oudh 387 (387). 

DO such undertaking Is glven^. — 
(4) Where no imdertaking reqmred by 
Section 5 (3) is given, the District Judge 
himself can decide whether the trust is 
one to which the Act applies. AIR 1938 
Oudh 262 (262, 263). 

Nature of proceeding. — (5) The deci- 
sion of the Court under this Act, a deci- 
sion from which by Section 12 there is 
no appeal, is a decision in a summary 
proceeding which is not a suit nor of 
the same character as a suit. AIR 1940 
PC 7 (9): 67 Ind App 1: 15 Luck 1: ILR 
(1940) Kar PC 25. (Doctrine of res judi- 
cata does not apply.) * AIR 1944 Nag 
190 (191): ILR (1944) Nag 776 •♦AIR 
1948 Nag 183 (189): ILR (1947) Nag 
538. 

Proper party* — (6) Application under 
S. 3 — All the tnistees of a temple 
should be made parties and given notice. 
AIR 1925 Mad 135 (136). 

(7) In a suit under Section 6 (3) for 
a declaration that the deity and pro- 
perties attached to a temple were the 
private properties of the plaintiff and 


that the entire Hindu Community repre- 
sented through the defendants had no 
right thereto, it was necessary that the 
deity should be joined as a proper party 
to the suit. AIR 1960 SC 100 (113): 

(1960) 1 SCR 773. 

(8) A person who has claims adverse 
to the trust and who is not liable under 
Section 3 is not proper party. AIR 1925 
Cal 637 (638). 

**Qne8tion of title-’* — (9) The Court 
while deciding the question as to the 
existence of the trust cannot try or 
determine any question of title as be- 
tween the petitioner and any person 
claiming adverse to the trust. AIR 1934 
Bom 343 (344): 58 Bom 623. 

(10) The inhibition against trying or 
determining questions of title in S. 5 
(6) is not absolute but is subject to sub- 
sections (3) and (4) of Section 6. A 
claim of title adverse to the trust is in 
effect a denial of the existence of the 
trust. The court dealing with a petition 
properly filed imder Section 3 is charged 
with the duty of itself deciding that 
dispute, if the person setting up adverse 
title does not avail of sub-section (3) of 
Section 5 and have recourse to a sepa- 
rate suit AIR 1957 Andh Pra 936 (937). 

Res Jndleata* — (11) A person aggriev- 
ed with an order passed under this 
Act holding a trust as public can insti- 
tute a separate suit to have it declared 
otherwise. The order passed being one 
in a summary proceeding docs not 

operate as res judicata even though he 
was a party to the proceedings. AIR 1940 
PC 7 (9): 67 Ind App 1: 15 Luck 1: ILR 

(1940) Kar PC 26 • AIR 1947 PC 88 (89) 

• AIR 1929 All 506 (508): 51 All 805. 

(Per NiamatuUab J.) • AIR 1934 Bom 

343 (345): 68 Bom 623 • AIR 1934 Lah 
771 (773): 16 Lah 85 • AIR 1944 Nag 


f 


410 [S 6 N 1] 


[The] Charitable and Religious Trusts Act^ 1920 


(-’) If no such undertaking is given, or if after the expiry of the three months 
no such suit has been instituted, the Court shall itself decide tlie question. 

(5) On completion of the inquiry provided for in sub-section (2), the Court 
shall either dismiss the petition or pass thereon such other order as it thinks fit : 

Provided tliat, where a suit has been instituted in accordance with the provi- 

sions of sub-section (3), no order shall be passed by the Court which conflicts with 
the nnal decision therein. 

(6) Save as provided in this section, the Court shall not try or determine any 

queshon of title between the petitioner and any person c laimin g tide adversely to 
the trust. ' 


6. Failure of trustee to comply with order under Section 5. — ^If a trustee 

without reasonable excuse fails to comply with an order made under sub-sec, (5) 

p'^'^don 5, such trustee shall, without prejudice to any other penalty or liability 

which he may incur imder any law for the time being in force, be deemed to have 

committed a breach of trust affording ground for a suit under the provisions of 

Section 92 of the Code of Civil Procedure, 1908; and any such suit may, so far 

as it is based on such failure, be instituted without the previous consent of the 
Advocate-General. 


SccUon 5 — Note 1 (contd.) 

190 (191): ILR (1944) Nag 775 • AIR 1935 
Gudh 96 (106). 

Suit for declaration. — (12) In a suit 
bv a trustee under Section 5 (3) of the 
Act that the trust is not a public trust 

and the Act docs not apply hereto, the 

onus is on the parly W'ho alleges that 
the properly is trust properly held for 
public purpose. AIR 1943 Pat 135 (137)a 
21 Pat 815. 

(13) In a suit for declaration that the 

temple, deity and plaint properties were 
all of private ownership the Courts below 
might refrain from pronouncing upon 
the rights of the defendants, because all 
that they had to do is to decide whe- 
ther the property is trust of a public 

nature. AIR 1960 SC 100 (114, 115)3 

(1960) 1 SCR 773. 

(14) As to whether an appeal or revi- 
sion lies from an order passed imder 
this section, see Section 12. 

(15) Where a fund given in charity is 
not exhausted for the purpose specified 
by the donor, and no general charitable 
intention on the part of the donor is 
disclosed, the donor must be regarded 
to have left the surplus undisposed, and 
doctrine of *cy pres' will have no appli- 
cation. AIR 1967 Mad 176 (179): (1965) 
2 Mad LJ 173 (DB). 

Section 0 — Note 1 

(1) Under Section 5 once the breach 
is committed by disobedience of orders 
to produce accounts a suit under S. 92, 
Civil P. C. can be filed without sanction 
from the Advocate-General. AIR 1933 
Mad 854 (864, 866): 67 Mad 163. 

(2) Once a breach of trust has been 
committed by a trustee by his refusal to 
produce the accounts, any person (who 
need not bo the person who obtained 
permission from the Court) can iMlitiUe 
the suit under Section 92, Civil P, C., 


though he may not be interested in the 
trust, AIR 1933 Mad 854 (854): 57 Mad 
153. 

(3) A suit under S. 92, Civil P. C., 
for a breach of trust under Section 6 of 
this Act, can be prosecuted by the re- 
maining plaintiffs though some of the 
plaintiils happen to drop out and even 
though they happen to be the persons 
who obtained the permission to file the 
suit. AIR 1933 Mad 854 (865): 67 Mad 
153. 

(4) In a suit under Section 92, Civil 
P. C., for breach of trust by virtue of 
Section 6, the reliefs claimed must be 
confined to those which arise out of the 
failure to produce the accounts and are 
connected with it. AIR 1933 Mad 854 
(855): 57 Mad 153. 

[See however AIR 1930 All 682 (583): 
62 All 863. (The District Judge can 
grant any relief under Section 92 (!)« 
CivU P. C.)] 

(5) The terms of Section 6 are intend- 
ed to define the consequences of the 
orders made by the District Judge. But 
the words “if a trustee without reason- 
able cause fails to comply" in the sec- 
tion cannot be read to exclude a con- 
tention in a regular suit that the plain- 
tiff is not a trustee or to prevent a simi- 
lar contention being raised by a defen- 
dant to a suit imder Section 92, Civil 
P. C. AIR 1940 PC 7 (9): 67 Ind App 1: 
16 Luck 1: ILR (1940) Kar PC 25. 

(6) In a suit imder Section 92, Civil 
P. C., instituted on the basis of S. 6 of 
the Act, a wholesale enquiry into the 
genera] misconduct of the defendant or 
his negligence cannot be made. AIR 1930 
All 682 (584): 52 AU 863. 

(7) Suit on basis of Section 6 filed — 
Accounts for whole period of trustee- 
ship can be ordered. AIR 1930 All 682 
(684)2 52 AU 863. 
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7, Powers of trustee to apply for directions. — (1) Save as hereinafter provio- J 
in this Act, any trustee of an express or constructive trust created or existing tor 
public purpose of a charitable or religious nature may apply by petition to the 
Court, within tlie local limits of whose jurisdicUon any substantial part of the sub- 
ject-matter of the trust is situate, for the opinion, advice or direction of the Court 
on any question affecting the management or adminisn-ation of the tnist propert>% 
and the Court shall give its opinion, advice or direction, as the case may be, 

thereon : 

Provided that the Court shall not be boimd to give such opinion, advice or 
direction on any question which it considers to be a question not pioper for sum- 
mary disposal. 

(2)»The Court on a petition under sub-section (1), may either give its opinion, 
advice or direction thereon forthwitii, or fix a date for the healing of the petition, 
and may direct a copy thereof, together with notice of the date so fixed, to be 
served on such of the persons interested in the trust, or to be published for infor- 
mation in such manner, as it thinks fit. 


Section 7 — Note 1 
(U A trustee can apply to the Civil 
Court, within whose iurisdiction a sub- 
stantial part of the subject-matter of the 
trust is situate, for advice, opinion or 
direction, with respect to administration 
or management of the trust property. 
AIR 1935 All 360 (361). 

(2) The Court under the section exer- 
cises its consultative jurisdiction, giving 
guidance to the trustee. It is not to grimt 
sanction merely because it is applied for. 
The limitation is that the Court will 
refuse to consider the matter if in its 
opinion the question is one not capable 
of summary disposal, e. g., if it is one 
of detail or difficulty. In any event the 
Court will consider judicially the mat- 
ters placed before it before disposing of 
the matter. AIR 1957 Ker 171 (172): ILR 
(1957) Ker 381 (DB). 

(3) Where a case presented problems 

of some difficulty and great nicety 
touching not alone the disposal of pro- 
perty but the disposition of human be- 
ing as well — Held that the questions 
could not be disposed of in a summary 
manner within the mcanfng of the pro- 
viso in Section 7 (1). Therefore, llie 

motion did not admit of proper consi- 
deration and disposal under Section 7. 
AIR 1957 Ker 171 (174): ILR (1957) Ker 
381 (DB). 

(4) A trustee is entitled to seek advice 
for his own protection and if he follows 
that advice he is protected, but if he 
does not choose to follow it he cannot 
be compelled to do so although failure 
to follow will be at his own risk. AIR 
1936 All 801 (802) • ('49) ILR (1949) 1 
Cal 461 (469). 

(5) The District Judge should not ex- 
press an opinion without allowing the 
parties to produce evidence and without 
going into the points in controversy and 
where he does so it constitutes material 
irregularity in the exercise of jurisdic- 
tion. AIR 1035 All 147 (147). 

(6) The only difference between Sec- 
tion 7 of the Act and Section 02 of Civil 


P. C., is that Section 92 mentions ex- 
pressly the appointment of new trustees 
as a relief to be had while Section 7 is 
silent on the point. But the jurisdiction 
of the Court is exercisable only for the 
proper management of the trust. When 
there is no dispute which normally calls 
for adjudication by way of a suit, Sec- 
tion 7 is the more appropriate provision 
of law. (’57) 99 Cal LJ 161 (164). 

(7) Where the trustees of a charitable 

trust, finding it impossible, in view ol 
the very large aggrandisement of the 
trust fimds and of the different schemes 
which w’ere being adopted by them, to 
manage its affairs by five persons only 
and they want to increase the number 
of trustees, the proper procedure is to 
apply under Section 7 for a direction to 
that effect. Section 92, Civil P. C., docs 
not apply as there is neither a dispute 
nor a breach of trust so as to entitle 

any person to file a suit. (’57) 99 Cal 

LJ 161 (164). 

(8) When a trustee makes an applica- 
tion to the District Judge to obtain his 

advice or opinion, a case is presented be- 
fore him for decision. AIR 1929 All 581 
(583): 51 All 957. 

fSce also AIR 1917 PC 71 (74): 44 

Ind App 261: 40 Mad 793. (The word 
'case' cannot be confined to a litigation 
in which there is a plaintiff who seeks 
to obtain particular relief as damages or 
otherwise against a defendant who is be- 
fore the Court. It includes an ex parte 
application also and the matter adjudi- 
cated upon is a case — Case under the 
Bengal and Madras Native Religious 
Endowments Act, 1863.)] 

(9) Order of District Judge on an ap- 
plication under Section 7 cannot be 
treated as a decree nor can it be regarded 
as an appealable order. AIR 1935 ^ 147 
(148). 

(10) Against an order passed under 
Section 7 an approach in the High Court 
in revision, in proper cases, e.g., lack 
of jurisdiction, illegal procedure etc., is 
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(3) On any date Rxed under sub-section (2) or on any subsequent date tn 
which the hearing may be adjourned, the Cornet, before giving ^yoSn adviS 

r direcbon, shall afEord a reasonable opportunity of being heard to all persons 
appearing in connection with the petition. ^ 

(4) A trustee statmg in good faith the facts of any matter relating to the trust 

of acting upon the opinion, advice or directo 

of the Court ^ven thereon, shall be deemed, as far as his own responsibility is 

orvThTrh^’tl discharged his duty as such trustee in the matte^r in res^t 

or which the petition was made. 

8. Costs of petition under this Act.— The costs, charges and expenses of and 

incidental to any petition, and all proceedings in connection therewX, under the 

foregoing provisions of this Act, shaU be in the discretion of the Court, wM^may 

tom the® f expend to be met 

or Tn die trust in respect of which the petition is made, 

or to be borne and paid in such manner and by such persons as it thinks fit : 

ProWded that no such order shall be made against any person (othei than 

the petitioner who h^ not received notice of the petition and had a reasonable 
opportumty of bemg heard thereon. 


9. Savings.— No petition under the foregoing provisions of this Act in 
Earner entertained in any of the foUowing circumstances, 

(a) if a suit instituted in accordance with the provisions of Section 92 of 

. the Code of Civil Procedure. 1908, is pending in respect of the trust in 
question; 

(b) if the trust property is vested in the Treasurer of Charitable Endow- 
ments, the Administrator-General, the OflBcial Trustee, or any Society 
registered under the Societies Registration Act, 1860; or 

(c) if a scheme for the administration of the trust property has been settled 

or approved by any Court of competent jurisdiction, or by any other 
authority acting under the provisions of any enactment. 


10. Power of Courts as to costs in certain suits against trustees of charitable 
and religious trusts. — (1) In any suit mstituted under Section 14 of the Religious 
Endowments Act, 1863, or under Section 92 of the Code of Civil Procedure, 1908% 
the Court trying such suit may, if, on application of the plaintiff and after hearing 
the defendant and making such inquiry as it thinks fit, it is satisfied that such an 
order is necessary in the pubhc interest, direct the defendant either to furnish 


Section 7 — Note 1 (contd.) 

perfectly maintainable. AIR 1957 Ker 171 

(172): ILR (1957) Ker .381 (DB). 

(11) Where there has been a mate- 
rial irregularity in the exercise of juris- 
diction and the case has been decided 
the High Court has powers to interfere 
in revision. AIR 1935 All 147 (148). 

(12) An order passed by the District 
Judge under Section 7 approving the ap- 
pointment of a person as a Surbarkhni 
of a trust is a case decided within the 
meaning of Section 115, Civil P. C. (^57) 
1957 All Wn (HC) 1.57 (158). 

(13) A District Judge passing an order 
under Section 7 docs so as a Court sub- 
ordinate to High Court against which 
revision lies to High Court. ('57) 1967 All 
WR (HC) 1.57 (1.58). 

Section 10 — Note 1 

(1) The object of Section 10 Is to help 
the plaiotitr who has no personal in- 


lercsl in the litigation to cariv it on in 
the interest of the public. But for such 
help the interest of the public might 
suffer, as the relators might not have 
fund.s enough to prosecute the suit till 
the end. But once the suit has ended, 
Section 10 has no application. The pro- 
per order to be made at that time is one 
for costs tobe embodied in the final de- 
cree by which the successful plaintiff 
may be allowed not merely the costs 
between party and party but as between 
solicitor and client. ('48) ILR (1948) 1 
Cal 315 (319) (DB). 

(2) Defendant may cither furnish secu- 
rity or deposit money and the Court can- 
not .9pccify which he is to do. AIR 1924 
Lab 408 (409). 

(3) An order asking defendant to depo- 
.sit money in Court under Section 10 Is 
a ‘case’ within Section 116, Civil P. C. 
AIR 1924 Lah 408 (408). 
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security for any expenditure incurred or likely to be incurred by the plaintiff in 
instituting and maintaining such suit, or to deposit from any money in his hands 
as trustees of the trust to which the suit relates such sum as such Court considers 
sufficient to meet such expenditure in whole or in part. 

(2) When any money has been deposited in accordance with an order made 
under sub-section (1), the Court may make over to the plaintffi the whole or 
any part of such sum for the conduct of the suit. Before making over any sum to 
the plaintiff, the Court shall take security from the plaintiff for the refund ol 
the same in the event of such refund being subsequently ordered by the Court. 

[a] Sections 92 and 93 of Civil P. C. cease to apply to Hindu Rehgious Institu- 
tions and Endowments in Tamil Nadu (Madras) and to charitable institu- 
tions and Hindu Religious Institutions and Endowments in Andhra Pradesh 
— See Madras Hindu Rehgious and Charitable Endowments Act, 1959 
(Mad. Act 22 of 1959), S. 5 (e) [1-1-1960] and Andhra Pradesh Charitable 
and Hindu Rehgious Institutions and Endowments Act, 1966 (A. P. Act 13 
of 1966) S. 110 (e) [26-1-1967]. 

11. Proviaons of the Code of Civil Procedure to apply. — (1) The provisions 
of the Code of Civil Procedure, 1908, relating to — 

(a) the proof of facts by affidavit, 

(b) the enforcing of the attendance of any person and his examination on 
oath, 

(c) the enforcing of the production of documents, and 

(d) the issuing of commissions, 

shall apply to all proceedings under this Act, and the provisions relating to the 
service of summonses shall apply to the service of notices thereimder. 

(2) The provisions of the said Code relating to the execution of decrees shall 
so tar as they are applicable, apply to the execution of orders under this Act. 


12. Barring of appeals.— No appeal shall lie from 
any opinion, advice or direction given under this Act. 


any order passed or against 


Bihar 


STATE AMENDMENTS 


After Section 12, the following section shall be added; 

“13. ne povisions of tl^ Act shall not, so far as they are inconsistent 
with the provisions of the Bihar Waqfs Act, 1947, or the Bihar 


Section 12 — Note 1 

(1) The decision of the District Judce 

under the Act is one from which there 

is no appeal. AIR 1940 PC 7 (9): 67 Ind 

APP 1: 16 Luck 1: ILR (1940) Kar PC 
25 . 

(2) There is nothing in the Act which 
cither expressly or impliedly ousts the 
revisional jurisdiction of Hich Court 
1®57 All WR (HC) 167 (160). ^ 

(3) Ai^inst an order passed under See- 
uon 7, Charitable and Religious Trusts 
Act, an approach to the High Court in 

Jurisdiction, illegal procedure, etc. is per- 
°;“»ntainable. AIR 1957 Kcr 171 
(1957) Kcr 381 (DD). 

Section 3 is rcvisable. 
Vaff (262, 263) • AIR 

AIR 1936 Lah 696 (696): 17 Lah 768. 

1942 Oudh 387 (387. 

^). (Decision under Section 3 is a deci- 
won m a sununary proceeding and U 
not reyisable.)] 


(5) Revision lies against an order 

passed under Section 6. AIR 1936 All 411 

<4}1) • air 1929 All 681 (583, 584): 51 

Ail vO/. 

(6) Where the District Judge decides 
under sub-secUon (4) of Seclion 6 and 
there is no illegality or material irregu- 
larity a revision will not lie against 
his order. AIR 1938 Oudh 262 (262). 

(7) A decision under the Act is a deci- 
sion m a summary proceeding which is 
not a suit and it is not made final bv 
any provismn in the Act. An aggrieved 
party can file a suit impcaching the order 
or can raise the question by wav of 
defen^ in a suit filed by the opposite 
Side. The High Court will be rehlitant 
to mterfere with such an order in revi- 
Sion as another remedy is open to the 
aggrieved party. It cannot however be 
laid down that in no cas© in revision 
against an order passed under the Act 
interference is permissible. AIR 104 g 

183 (189): ILR (1947) 638. 
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-:ukIu Religious Trusts Act, 1950, apply to any waqf or, as the case 

UU8 q s rT" Bihar''.- BIHAR ACTS 8 of 

of 195^ S ^ ^ amended by Bihar Act 16 

'•Vcoi Bengd 

^Vlter Section 12 the following section shall be added— 

‘13. The proWsions of this Act shall not, so far as they are inconsistent 
with the provisions of the Bengal VValcf Act, 1934, apply to any wakf 
property m \Vest Bengal".— BENGAL ACT 13 of 1934^ S. 81. 

NOTE— In the light of the provision contained in sub-section (2) of Section 69 
of the Muslim Walls Act, 1954 (29 of 1954), the Bihar Waqfs Act, 1947 

1934) sbouJd be taken to have been repealed* 


[THE] CH/VRITABLE ENDOWMENTS ACT, 1890 

(ACT VI OF 1890) 

[The text of the Act printed here is as on 15-4^1969.] 

CONTENTS 


SECTIONS 

1. Tide, extent and commeDcement 

2. DcfinitiOD, 

3. Appointnient and incorporation of 

1'rcasurcr of Gliariiable Endow- 
ments. 

3-A Definition of ^appropriate Goyem- 
mciil”, etc. 

4. Orders vesting property In Treasurer, 

5. Schemes for adininistrutlon of pro- 

perly vested In llie Treasurer. 

6. Mode of applying for vesting orders 

and schemes. 

7* [Repealed.] 

8. Bare trusteeship of Treasurer. 


9. Annual publication of Ilsf of pro- 
pcrlies vested In Treasurer. 

10. Limitation of functions and powers 

of Treasnrer. 

11. Provisions for contlnnance of office 

of Treasurer In certain oontlngene- 

12. Transfer of property from one 

Treasurer to another. 

13. Power to frame forms and make 

rules. 

14. Indemnity to Government and 

Treasurer. 

16. Saving with respect to Advocate- 
General and Official Trustee. 

16. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


"On many occasions the want has been 
fell in India of an ofTicial capable of dis- 
charging the functions which are discharg- 
ed in England by Uie Official Trustee of 
Charily Lands and the Official Trustees of 
Charitable Funds. The object of this Bill 
is to meet that want. 

2. Much property has from time to time 
in different parts of India been vested 
by foundcr.«i in public servants, such as 
the Collector, Director of Public Instruc- 
tion, Accountant-General and Divisional 
Commis.sioficr. With respect to a case in 
which an Accountant-General and a Divi- 
.nionul Commissioner had been named os 
trustees, the Officiating Advocate-General 
of Bengal and the Officiating Standing 
Counsel slated in a joint opinion in 1885 
that persons cannot, ns holders of certain 
pojsls, be appointed trustees "unless these 
posts are corporate ones’*. Neither the 
"office of the Accountant-General nor that 
of tlio Commissioner" they observed, "Is a 


coiporatc office; and even if appointed by 
the designaUon of their office only, and 
not by name the trust-fund would vest in 
them as mdividuals, and they would re- 
main^ trustees until they themselves 

appomted others to succeed them or until 
they died". 

3. There is a difficulty in India in find- 
ing any corporation capable of acting as 

. * 1 a cases as this Bill is 

designed to meet. Tbe Secretary of State 
for India in Council and Uie Governor- 
General in Council are incapable of being 
tnistces (L. R. 16 Ch. D. 9). It has olso 
been held that Anglican Bishops and 
Archdeacons in India, wlio have been con- 
stituted by Letters Patent to be perpetual 
corporations, with power to take and hold 
property under grant or licence from the 
Crown, arc not capable of acting as 
trustees in some of the cases for which 
this Bill is intended to provide. To the 
question whether the Lord Bishop of 
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Calcutta in his corporate capacity might 
not, under the Letters Patent for the 
Bishopric of Calcutta, bearing date the 
14lh May 1814, hold land upon trust for 
a Dioceasan School so that, upon his ceas- 
ing to be Bishop, it would devolve with- 
out a deed upon his successor in the 
Bishopric, an eminent counsel in England, 
to whom the question was referred, has 
replied in the negative. “It is quite true”, 
he remarks, “that the Bishop is a corpora- 
tion sole, and in that capacity can hold 
the lands belonging to his See. He may, 
hewever, only hold such lands as by grant 
or licence from the Company (now Her 
Majesty) he is authorised to lake, hold and 
enjoy. I think it is clear that the Letters 
Patent only refer to lands belonging to, 
or purchased out of moneys belonging to, 

the Bishopric on the whole. I 

am of opinion that, if the land in question 
was conveyed to the Bishop as a trustee, 


if would pass on his death not lo his 
successor but to his executors”. 

4. The Bill, it will be observed, is of a 
purely peiinissivc character. Tlie Govern- 
ment will be unable to make a vesting 
order or frame a sclieme except on appli- 
cation for that purpose, and may, if it see.s 
tit, refuse to act. The corporation sole in 
whom as Treasurer of Charitable Endow- 
ments property may he vested is, except as 
regards the disposal of any properly by 
direction of the Govemnipnt, to have 
nothing to do with the administartion of 
the properly. He is to be a bare trustee, 
the object of vesting the property in liim 
bj’ his name of office as a corporation sole 
being to secure Uie holding of the pro- 
perly by some one always present, and to 
avoid the difficulty and expense of appoint- 
ing a new trustee on the retirement or 
death of any incumbent of the trust”. 
—Gazette of India, 1889, Part V, Page 137. 


ACT HOW AFFECTED BY StJBSEQUENT LEGISLATION 

— ^Adapted by A. 0.» 1937; A. C. A, O., 1948; A. L. O., 1950. 

— Amended by Acts 3 of 1951; 58 of 1960. 

— ^Amended in — 

Bihar by Bib. Acts 8 of 1948 and 1 of 1951; Uttar Pradesh by U, P. Act 
37 of 1952; West Bengal by Beng. Act 13 of 1934. 

— Extension ; Kxtended by Acts 59 of 1949; 30 of 1950. 

in Bombay by Bom. Act 4 of 1950; 

” in Madhya Pradesh by M. P. Acts 12 of 1950; 23 of 
1958; 

** in Madras by Mad. Act 35 of 1949. 

” in Punjab by Punj. Act 5 of 1950. 

— Ceases to apply: See Central Act 29 of 1954, S. 69; Andh Pra. Act 17 of 
1966; Madri Acts 19 of 1951, S. 5; 22 of 1959; Raj. Act. 42 of 1959. 

— Repealed in part and amended by Act, XXXVIII of 1920. 

COGNATE ACTS AND PROVISIONS 
Charitable and Religious Trusts Act XIV of 1920. 


[THE] CHARITABLE ENDOWMENTS ACT, 1890 

(ACT VI OF 1890)‘ 

[7th March, 1890.] 

An Act to provide for the Vesting and Administration of Property 

held in trust for charitable purposes. 

WHEREAS it is expedient to provide for the vesting and administration of 
property held in trust for charitable purposes; It is hereby enacted as follows : 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1889, Pt. V, p. 137, 

For Report of the Select Committee, see Gaz. of Ind., 1890, p. 65; and for 
Proceedings in Council, see ibid,, 1889, Pt. VI, pp. 117 and 190, and ibid, 
1890 Pt. VI. p. 37. 

This Act has been declared to be in force in the Sonthal Parganas by the Sonthal 
Farganas Settlement Regulation (3 of 1872), S. 3 as amended by Reg. 3 
of 1899, S. 3; in the Khondmals District by the Khondmals Laws Regulation, 
1936 (4 of 1936), S. 3 and Sch. 

This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the 
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Union Territories of Manipur, Tripura and Vindhya Pradesh by the Union 
Territories (Laws) Act, 1950 (30 of 1950), S. 3 (16-4-1950). Vindhya Pra- 
desh now forms part of the State of M. P. — See Act 37 of 1956, S. 9 

(1) (e). 

It has been partially extended to Berar by Act 4 of 1941. 

It has been extended also to — 

Dadra and Nagar Haveli: see Regulation 6 of 1963 [1-7-1965]; 

Goa, Daman and Diu: see Regulation 11 of 1963 [1-2-1965]* 

Pondicherry; see Regulation 7 of 1963; [1-10-1963]; 

Laccadive, Minicoy and Amindivi Islands; see Relation 8 of 1965. 

This Act applies to the States merged in the States of — ■ 

Bombay; see Bom. Act 4 of 1950; 

Madhya Pradesh : see M. P. Act 12 of 1950; 

Madras : see Mad. Act 35 cf 1949; 

Punjab : Punjab Act 5 of 1950. 

For the ceasing of the Act to apply to — 

Muslim Wakfs : see Central Act 29 of 1954, S. 69 (1); 

Hindu Rehgious Institutions and Endowments in Andhra Pradesh : see 
Andhra Pradesh Act 17 of 1966, S. 110 [26-1-1967]; Madras : see Mad, 
Act 22 of 1959, S. 5 (c) [1-1-1960]; and Rajasthan; see Raj. Act 42 of 
1959, S. 81 [1-7-1962]. 


1. Tide, extent and commencement— (1) This Act may be called THE 
CHARITABLE ENDOWMENTS ACT, 1890. 

(2) It extends to ®[the whole of India ‘[except the State of Jammu and Kash- 
mir] ] and 

(3) It shall come into force on the first day of October, 1890. 

[a] Substituted for “except Part B States” by the Part B States (Laws) Act, 1951 
(3 of 1951), S. 3 and Sch. [1-4-1951], 


2. Definition. — In this Act “charitable pmpose” includes relief of the poor 
education, medical relief and the advancement of any other object of general 
pubhc utility, but does not include a purpose which relates exclusively to religious 
teaching or worship. 


ScclloQ 1 — Note 1 

(1) In consequence of the extension of 
Churitablc Endowments Act 1890, and 
Charitable and Rclif^ious Trusts Act, 1020, 
to Part 13 Slate of Hyderabad Iho 
Hyderabad Endowments 
1940, in so far as they apply to religious 
trusts cannot be deemed to have been 
repealed in view of Section 6 of Part B 
States (Laws) Act. AIR 1963 SC 863 
(800): (1963) Supp 1 SCR 844. 

Section 2 — Nole 1 


(1) There are four heads which cm 
fall under the word "charitable namely 
(1) religion (2) poverty (3) educalion 
and (4) other purposes bcneQcinl to the 
community. But at the same time it is 
not every object which comes within 
one or other of these categories is chari- 
table although an object to rank as 
charitable mu.st either fit into one or 
more of the first three categories or if 
not mu.st be of general public utility. 
1957-1 All ER 746 (762): 1967-1 WLR 

729 . 


(2) In determining the purpose of a 
trust regard must be had not only to 
the language in which the purpose is 
expressed but also to the means which 
are indicated for achieving that purpose. 
1957-1 AU ER 854 (856). 

(3) The Court is not hound to be 
guided either by the conviction of the 
testator that the reform for the promo- 
tion of which he has created the trust is 
beneficial or by his description of -the 
trust as charitable. 1957-1 AU ER 746 
(766): (1967) 1 WLR 729. 

(4) A charitable trust must not have 
inherent in it the potentiality of indivi- 
dual profit for a non-charitable bene- 
fleiary. 1957-1 All ER 854 (858, 859). 

(5) The word "charitable" excludes 
benevolent or philanthropic activities 
which the layman would consider to be 
covered by the expression. 1957-1 All ER 
745 (762): 1957-1 WLR 729. 

(6) Trust for political purposes, which 
advocate changes in law, are not consi- 
dered charitable, 1967-1 AU ER 746 (766) l 
1967-1 WLR 729. 
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3. Appointment and incorporation of Treasurer of Charitable Endo^vments. — 
*[(1) The Caitral Government may appoint an oflScer of the Government by the 
name of his office to be Treasurer of Charitable Endowments for India, and the 
Government of any "[State] may appoint an officer of the Government by the 
namfl of his office to be Treasurer of Charitable Endowments for the "[State.] ] 

(2) Such Treasurer shall, for the purposes of taking, holding and transferring 
moveable or immoveable properly \ander the authority of this Act, be a corpora^ 
tion sole by the name of the Treasurer of Charitable Endowments for ‘’[India or, 
as the case may be, the "[State] ] and, as such Treasurer, shall have perpetual 
succession and a corporate seal, and may sue and be sued in his corporate name. 

[a] Substituted by A, O., 1937, for the original sub-section (1). 

[b] Substituted by A, O., 1931, for “the territories subject to the Local Govern- 
ment". 

•[3A. Definition of ‘‘appropriate Government” etc. — In the subsequent provi- 
sions of this Act “the appropriate Government” means, as respects a charitable 
endowment, the objects of which do not extend beyond a single "[State] and are 
not objects to which the executive authority of the Central Government extends, 
the Government of the "[State] and as respects any other charitable endowment 
the Central Government,] 

[a] Inserted by A, O., 1937, 

4. Orders vesting property in Treasurer.— (IJ Where any property Is held or 
is to be applied in trust for a charitable purpose, the '^[appropriate Government], 
if it thinks fit, may, on application made as hereinafter mentioned, and subject to 
tile other provisions of this section, order, by notification in the Official Gazette 
that the property be vested in the Treasmer of Charitable Endowments on such 
terms as to the application of the property or the income thereof as may be agreed 
on between the ‘[appropriate Government] and the person or persons making the 
application, and the property shall thereupon so vest accordingly. 


Section 2 — Note 1 (oontd.) 

(7) A College Committee formed with 
the object of promoting education comes 
within the ambit of the definition con- 
tained in the AcL AIR 1058 Andh Pra 
773 (776). 

(8) Education is not confined to teach- 
ing by a master in a class. A bo^ of 
persons established for the purpose of 
raising the artistic taste of the country 
and established by an appropriate docu- 
ment which coniines them to that pur- 
pose, is established for educational piu- 
poses. 1967-1 AU ER 864 (857). 

(9) The point that the trust Is not for 
the promotion of music in general but 
for the promotion of the music of a par- 
ticular individual composer, does not 
vitiate the charitable nature of the trust 
created for advancement of music. 1957- 
I AU ER 864 (867). 

(10) Because there Is an element 
pleasure, inherent in music, that in It- 
self cannot destroy the charitable charac- 
ter of a bequest for advancement of the 
music. The pleasure is not the purpose 
but only the by-product which Is in the 
process of educating in music. 1967-1 AU 
ER 854 (867). 

(11) Research and propaganda which 
merely tend to increase pubUc knowledge 
ts imt education” when the element of 
leaciilng is not combined with shAm. 

IVoL 2.1 3 A. M. 2t 


1957-1 AU ER 745 (763): 1957-1 WLR 

729. 

(12) The object of a trust may be of 

pubUc general utiUty but still it cannot 
be regarded as charitable unless it is 
beneficial to the public in a manner 
which the law wiU regard as charitable. 

1957-1 AU ER 746 (763): 1957-1 WLR 

729. 

(13) It is very important to distinguish 
motive from purpose. Motive is not rele- 
vant except in so far as it is incorporated 
Into the purpose of the trust 1957-1 AU 
ER 864 (868). 

Section 4 — Note 1 

(1) ”We have made it clear that a 

Treasurer of Charitable Endowments is 
not to be an administering trustee of 
property vested In him as such Treasu- 
rer’*. — Select Committee Report. 

(2) The vesting contemplated by the 
section Is for Umited purpose only, 
namely the management of the property. 
It does not result in any divestment of 
the society and the transference of the 
property to the appointed trustee. AIR 
1958 Andh Pra 773 (777, 778). 

(3) The Act leaves the question of 
vesting to the subfcctive satisfaction of 
the Government The High Court will 
not interfere with the Government's 
opinion regarding existence of necessity 
for the appointment of a treasurer ex- 
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(2) When any property has vested under this section in a Treasurer of Chari- 
table Endowments, he is entitled to all documents of tide relating thereto. 

o o 0 OJ 

(4) An order under this section vesting property in a Treasurer of Charitable 
tndowTnents shall not require or be deemed to require him to administer the 

property, or impose or be deemed to impose upon him the duty of a trustee with 
respect to the administration thereof. 

a] Substituted by A. O., 1937 for ‘Xocal Government”. 

,b] Sub-section (3) was repealed by A. O., 1932. 

5. Schemes for administration of property vested in the Treasurer,— (1) On 
application made as hereinafter mentioned, and with the concurrence of the per- 
son or persons making the appHcation, the "[appropriate Government], if it thinks 
fat, may setde a scheme for the administration of any property which has been or 
IS to be vested in the Treasurer of Charitable Endowments, and may in such 

scheme appoint, by name or office, a person or persons, not being or including 
such Treasurer, to administer the property. 

(2) On application made as hereinafter mentioned, and with the concurrence 

of the person or persons making the appb'cation, the "[appropriate Government] 

may, if it thinks fit, modify any scheme settled under this section or substitute 
another scheme in its stead. 

(3) A scheme settled, modified or substituted under this section shall, subject 
to the other provisions of this section, come into operation on a day to be appoint- 
ed by the "[appropriate Government] in this behalf, and shall remain in force so 
long as the property to which it relates continues to be vested in the Treasurer 
of Charitable Endowments or until it has been modified or another such scheme 
has been substituted in its stead. 

(4) Such a scheme, when it comes into operation, shall supersede any decree 
or direction relating to the subject-matter thereof in so far as such decree or direc- 
tion is in any way repugnant thereto, and its validity shall not be questioned in 
any Court, nor shall any Court give, in contravention of the provisions of the 
scheme or in any way contrary or in addition thereto, a decree or direction re- 
garding the administration of the property to which the scheme relates: 

^[Provided that nothing in this sub-section shall be construed as precluding 
a Court from inquiring whether the Government by which a scheme was made 
was the appropriate Government.] 

(5) In the settlement of such a scheme effect shall be given to the wishes of 
the author of the trust so far as they be ascertained, and, in the opinion of 
the **[appropriate Government], effect can reasonably be given to them. 

(6) Where a scheme has been settled under thi-< section for the administra- 
tion of the property not already vested In the Treasurer of Charitable Endowments, 
it shall not come into operation until the property has become so vested. 

[a] Substituted by A.O., 1937, for ‘Xocal Government”. 

[b] Inserted by A.O., 1937. 


Bihar 


STATE AMENDMENTS 


To Section 5, the following Proviso shall be added — > 

“Provided that the powers of the State Government under this section 
for the settlement, modification or substitution of a scheme for the adminis- 
tration of any property shall, in respect of any waqf property within the 


Secllon 4 — Note 1 (contd.) 
cept when the Government Is shown to 
have been Inilucnccd by extraneous con- 
siderations or had acted mala fide in 
comlna to the decision. AIR 1068 Andb 
Pra 778 (778). 


(4) The appointment of a treasurer 
and the vestinR of properties in him for 
the purposes specified in the Act, would 
not oiTend the fundamental riebts 
guaranteed under Articles 10 and 31 of 
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inea^ng of the Bihar Waqfs Act, 1947, or trust property within the meaning 
of the Bihar Hindu Religious Trusts Act, 1950, be exercised subject to the 
approval of the State Government, by the Majlis established under the first 
mentioned Act, or, as the case may be, by the Board established under the 
last mentioned Act” —Bihar Acts 8 of 1948, Ss. 4 (3) and 1 of 1951 S 4 (3) 
(as substituted by Bihar Act 16 of 1954, S. 41). 


West Bengal 


To Section 5 the following proviso shall be added, namely; 

ITrovided that the powers of the State Government under this section 
the settlement, modification or substitution of a scheme for the adminis- 
^tion of any property shall, in respect of any wakf property in West Bengal 
be exercised, subject to the approval of the State Government by the Board 
01 Waqfs appointed under the Bengal Wakf Act, 1934” 


^ . T I. t. —Bengal Act 13 of 1934, S. 79. 

provision contained in sub-section (2) of S 69 of 
tte Mvulim Wate Act, 1954 (29 of 1954), the Bihar Waqfs Ach 1948 

'v. u Act 13 of 

1934), should be taken to have been repealed. 


applying for vesting wders and schemes.— (1) The aoDlication 
refeired to m the two last foregoing sections must be made. 

(a) if the property is already held in trust for a charitable purpose then 

by the person acting in the administration of the trust, or ^ere there 

rity of° Aemr^d 

(b) if the property is to be applied in trust for such a purpose, then bv the 

person or persons proposing so to apply it ^ 

(2) For the purposes of this section the executor or administrator of « ^ 

trustee of property held in trust for a charitable purM^T^f 
a person acting in the administration of 


West Bengal 


STATE AMENDMENTS 


After^ Section 6, the foDowlng sub-section shaD be added, namely.— 

“(3) An application for the vesting of any propertv of 
fled m sub-section (3) of Section 4 mfy, notXitLt^dSg any^^onSS 

““rf tall JiS* TO ” AalS 


S^Uon 4 — Note 1 (centd.) 

j5®gCoiiaUtution. AIR 1958 Andh Pra 773 

(6) It Is not Ulefral and improper to 
an order for vestinjj on an appU- 
Section 4 even though the 

Government 

P?a 77°3" (778* “ 

hail f3?K 8 provided more fully 
r the Appointment of administerinif 


^stees, and the revision and pro- 
tection of schemes settled under the sec- 
tion. — Select Committee Report. 

(2) An application made under Sec- 
tion 4 and Section 5 (1) of the Act, is 
not irregular merely because the sugges- 
tion made by the Gover nmen t to a 
society to apply under Section 4 is also 
accompanied by a threat. AIR 1958 Andh 
IrFA 773 (778), 



420 tS 7— S 10 N 1] 


[The] C3iaritable Endowments Act, 1890 


Section 6A 
Uttiir Pradesh 

In its application to Uttar Pradesh, after Section 6, the following shall be in- 
serted as Section 6A: — 

‘‘6A. (1) If the State Government is satisfied upon representation made 
or otherwise, that in any case, where any property has already vested in the 
Treasurer of Charitable Endowments imder Section 4 and a scheme has. been 
settled under Section 5 that the person or persons acting in the administration 
thereof are wasting or maladministering the same, it may by notice require 
the person or persons to show cause why the scheme settled for adminis- 
tration be not modified or substituted by another scheme. 

(2) The notice under sub-section (1) shall be served in such manner as 
may be specified. 

(3) Where the person or persons served with the notice fail to show 

cause within the time allowed or the Government is satisfied after considering 
their explanation, if any, and making such enquiry as it may deem necessary 
that the property is being wasted or maladministered, it may, notwithstanding 
anything contained in Section 5 or 6, modify the scheme or substitute another 
scheme in its place.” — U. P. Act 37 of 1952, S. 2 [1W2-1952]. 

7. Exercise by Governor-General in Council of powers of Local GovenooeDt. 

[Repealed by A.O., 1937.] 

8. Bare trusteeship of Treasurer. — (1) Subject to the provisions of this Act, 
a Treasurer of Charitable Endowments shall not, as such Treasurer, act in the 
administration of any trust whereof any of the property is for the time being vested 
in him under this Act. 


(2) Such Treasurer shall keep a separate account of each property for the 
time being so vested in so far as the property consists of securities for money, 
and shall apply the property or the income thereof in accordance with the provi- 
sion made in that behalf in the vesting order under Section 4 or in the scheme, 
if any, under Section 5, or in both those documents. 

(3) in tlie case of any property so vested other than securities for money, 
such Treasurer shall, subject to any special order which he may receive from the 
authority by whose order the property became vested in him, permit the persons 
acting in the administration of the trust to have the possession, management and 
control of the property, and the application of the income thereof, as if the pro- 
perty had been vested in them. 

9. Annual publication of list of pr<^>ertiefl vested in TreMurer.— -A 

of Charitable Endowments shall cause to be published annually m the [Offici^ 
Gazette], at such time as the ‘[appropriate Government] may ^ect, ^t of ail 
properties for the time being vested in him under ^s and an abstract of all 
accounts kept by him under sub-section (2) of the last foregomg section. 

[a] Substituted by A.O,, 1937, for ‘Xocal Government”. 

10. Umitation of functions and powers of Treasurer.— (1) A Treasurer of 
Charitablo Endowments shall always be a sole trustee, and shall not, os such 


Section 8 •— Note I 
fl) Appointment of a treasurer undei 
Section 4 does not divest a society of its 
property neither Is there any transference 
of any property from the society to the 
treasurer. Appointment of a treasurer and 
the vesting of the property In him for 
the purposes specified in the Act would 
not offend fundamental rights of the 
members of a society cither under ArlU 
clo 19 or Article 31 of the Constitution. 
AIR 19B8 Andb Pra 773 (779): (1968) 3 

Andh WR 680. 


Section 10 — Note 1 

(1) "We have provided for the vesting 
In administering trustees of property of 
which a Treasurer of Chnrtiable Endow- 
ments has been divested by a direciinn of 
the Government." — Select Committee 
Report. 

(2) The vesting under the Act does oof 
create any proprietary right over the 

Q >crlv in favour of the trustee. AIR 

Andh Pra 773 (777). 
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Treasurer, take or hold any property otherwise than under the provisions of this 
Act, or subject to those provisions transfer any property vested in him except in 
obedience to a decree divesting him of the property, or in compliance with a direc- 
tion in that behalf issuing from the authority by whose order the property became 

vested in him . 

(2) Such a direction may require the Treasurer to sell or otherwise dispose 

of any prope^ vested in him, and, with the sanction of the authority issuing the 

direction, to invest the proceed of the sale or other disposal of the property in 
any such security for money as is ‘[specified in the direction], or in the purchase 
of immovable property. 

(3) When a Treasurer of Charitable Endowments is divested, by a direction 
of *'[the appropriate Government] under this section, of any property, it shall vest 
in the person or persons acting in the administration thereof and be held by him 
or them on the same trust as those on which it was held by such Treasurer. 

[a] Substituted by A.O., 1937, for “mentioned in Section 4, sub-section (3). 
clause (a), (b), (c), (d) or (e)”. 

[b] Substituted by A.O., 1937, fir “the Local Government or the Governor- 
General in Coimcil”. 


11. Provisions for continuance of office of Treasurer in certain contingencies. 

If the office held by an officer of the Government who has been appointed to be a 
Treasurer of Charitable Endowments is abolished or its name is changed, the 
•[appropriate Government] may appoint the same or another officer of the Govern- 
ment by name of his office to be such Treasurer, and thereupon the holder of the 
toer office shall be deemed for the purposes of this Act to be the successor-in- 
oince of the holder of the former office* 

[a] Substituted by A.O.. 1937, for “Local Govemmenr which had been substi- 
tuted for “Governor-General in Council” by the Devolution Act. lQ 9 n 
of 1920). S. 2 and Schedule L ^ ^ ^ 


•[12. Transfer of property from one Treasurer to another.— If by reason of 

any alteration of areas or by reason of the appointment of a Treasurer of Chari 

table Endowments for India or for any “[State] for which such a Treasurer has not 

previously been appomted or for any other reason it appears to the Central Gov- 

OTiment that any property vested in a Treasurer of Charitable Endowments should 

be verted in another such Treasurer, that Government may direct that the Dronertv 

shall be so v^ed ^d thereupon it shall vert in that other Treasurer and his sues 

^sors as fully and effectually for the purposes of this Act, as if it had been ori 
ginaUy verted in him under this Act] ^ ix u naa oeen on- 

[a] Substituted by A.O., 1937i for the original Section 12. 

[b] Substituted by AX.O., 1950. 


for,- 


•[13. The iKJwer to frame forms and Tnalr^ rules,— ® ® ] 

(2) The ‘[appropiiate Government] may make rules consistent with this Act 

to the Government in respect of any pro- 
perty vested under this Act in a Treasurer of Charitable Endowm^^ 

(b) regula^g the cases and the mode in which schemes or any modifica- 

are settled 

(c) Pres^bing tte forms in wdiich accounts are to be kept by Treasurers 

to are 
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(d) generally carrying into eSect the purposes of this Act] 

[a] Substituted by the Devolution Act 1920 (38 of 1920), S. 2 and Schedule I, 
for the original section. 

[b] Sub-section (1) was omitted by A.O,, 1937. 

[c] Substituted by A.O., 1937, for “Local Govemmenr. 

14. Indemnity to Government and Treasurer. — No suit shall be instituted 
against the '‘[Government] in respect of anything done or purporting to be done 
under this Act, or in respect of any alleged neglect or omission to perform any duty 
devolving on the Government under this Act, or in respect of the exercise of, or 
the failure to exercise, any power conferred by this Act on the Government, nor 
shall any suit be instituted against a Treasurer of Charitable Endowments except 
for divesting him of property on the ground of its not being subject to a trust 
for a charitable purpose, or for making him chargeable with or accountable for the 
loss or misapplication of any property vested in him , or the income thereof, where 

the loss or misapplication has been occasioned by or throu gh his wilful ne^ect 
or default 

15. Saving with respect to Advocate-General and Official Trustee. — No thin g 

in this Act shall be construed to impair the operation “[of any enactment] for the 
time being in force, respecting the authority of an Advocate-General ® ] 

to act \rith respect to any charity, ®[or of the Official Trustees Act, 1913] respecting 
the vesting of property in trust for a charitable purpose in an Official Trustee. 

[a] Substituted for the words and figures “of Section HI of the Statute 53, 
George III, Chapter 155, or of any other enactment” by the Repealing and 
Amending Act, 1960 (58 of 1960), S. 3 and Schedule U [26-12-1960]. 

[b] The words “at a presidency” were omitted, ibid. 

[c] Substituted for the expression “or of Sections 8, 9, 10 and 11 of Act 
No. XVII of 1864 (An Act to constitute an office of Official Trustee)”, ibid. 

16. General controlling authority of Governor-General in Council. — [Repeal- 
ed by the Devolution Act, 1920 (XXXVUI of 1920). S. 2 and Schedule I, 


[THE] CHARTERED ACCOUNTANTS ACT, 1949 

(ACT xxxvm of 1949) 

[The text of the Act printed here is as on 15-4-1969.] 
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—Select Committee Report 
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ancy. 
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ments. 
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28. Sanction to prosecute. 
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MISCELLANEOUS 

29. Reciprocity. 

30. Power to make regulations. 

30A. Powers of Central Government to 
direct regulations to be made or to 
make or amend regulations. 

31. Construction of references. 

82* Act not Lo affect rigbl of accountants 
to practise as such in Part B States. 
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THE FIRST SCHEDULE 

HIE SECOND SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


“The accountancy profession in India is 
at present regulated by the Auditors Certi- 
ficates Rules framed in 1932 in exercise of 
the powers conferred on the Government 
of India by Section 144 of the Indian 
Companies Act, 1913, and tlie Indian 
Accountancy Board advises Government in 
all matters relating lo the profession and 
assists it in maintaining the standards of 
the professional qualifications and conduct 
required of the members of the profes- 
sion. The majority of the Board’s mem- 
bers are elected by Registered Accoun- 
tants, members of the profession from all 
parts of India. These arrangements have, 
however, all along been intended to be 
only transitional, to lead up lo a system 
in which such accountants will, in auto- 
nomous association of themselves, largely 


assume the responsibilities involved in the 
discharge of their public duties by securing 
maintenance of the requisite standard 
of professional qualifications, discipline 
and conduct, the control of the Central 
Government being confined lo a very few 
specified matters. 

2. The Bill seeks to authorise the in- 
corporation by statute of such an autonom- 
ous professional body and embodies a 
scheme which is largely the result of a 
detailed examination of the whole position 
by an ad hoc expert body constituted for 
the purpose, after taking into account the 
views expressed by the various Provincial 
Governments and public bodies concern- 
ed”. 

— Gaz. of India, 11-9-1948, Pt. V, p. 709. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

■Adapted by A.L.O., 1950. 

-Amended by Acts 3 of 1951; 40 of 1955; 15 of 1959; 52 of 1964; 25 of 1968. 
-Extended by Acts 59 of 1949; 30 of 1950; 25 of 1968; Reg. 7 of 1963; Reg. 11 
of 1963; Reg. 7 of 1963 read with Reg. 2 of 1965 and Reg. 8 of 1965. 
-Repealed in jpart by Act 48 of 1952. 

COGNATE ACTS AND PROVISIONS 

1. Public Accountants' Default Act, 1850 (12 of 1850). 

2. Costs and Works Accountants Act, 1959 (23 of 1959). 

[THEl CHARTERED ACCOUNTANTS ACT, 1949 

(ACT XXXVIH OF 1949)* 


[1st May 1949.] 

An Act to make provision for the regulation of the ^[profession of 

chartered accountants]. 

Whereas it is expedient to make provision for the regulation of the ‘•[profes- 
sion of chartered accoxmtants] and for that puijwse to establish an Institute *of 
Chartered Accoimtants; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, dated 11-9- 
1948, PL V, p. 709. 


... Preamble — Note 1 seems to have been paid to the necessi- 

t_ W appears to be an extreme. ty of providing for grades of miscon- 

iW Ul-drafted one and no proper regard dact and graduated forms of punishment 
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This Act has been extended to the new Provinces and merged States bv the 
Merg^ States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to 
the Union Territories of Manipur, Tripura and Vindhya Pradesh by 
^e Union Territories (Laws) Act, 1950 (30 of 1950), S. 3 [16-4-1950]. 
Vmdhya Pradesh now forms part of the State of Madhya Pradesh— 
see Act 37 of 1956. S. 9(l)(e) [1-11-1956]. 

It has also been extended to — 

Dacha ^^gNagar Hav^h, by Regn. 6 of 1963 as amended by Regn. 2 

Pondicherry, by Regn. 7 of 1963 [1-1{>.1963]; 

Goa, Daman and Diu, by Regn. 11 of 1963 [1-2-1965]; 

Laccadive, Minicoy and Amindivi Islands, by Regn. 8 of 1965- and 
Jammu and Kashmir, by Act 25 of 1968 [15-8-1968]. 

[b] Substituted for “profession of accountants" by the Chartered Accountants 
(Amendment) Act, 1959 (15 of 1959), S. 2. 


CHAPTER I 
PRELIMINARY 

1. Short tide, extent and commencement — (1) This Act may be called THE 
CHARTERED ACCOUNTANTS ACT, 1949. 

*[(2) It extends to the whole of India *>[ ® « ].] 

(3) It shad come into force on such date® as the Central Government may, 
by notification in the Official Gazette, appoint in this behalf. 

a] Substituted for sub-section (2) by A.L.O., 1950. 

b] The words “except the State of Jammu and Kashmir" which were substituted 
by Part B States (Laws) Act, 1951 (3 of 1951), were omitted by Central 
Laws (Extension to Jammu and Kashmir) Act, 1968 (25 of 1908), S. 2 and 
Schedule [15-8-1968]. 

[c] The Act came into force on 1-7-1949 — See Notification No. 10-A(4)/49 
dated 1-6-1949, published m Gazette of India, dated 1-6-1949, Extraordi- 
nary, page 904. 

2. Interpretation^ — (1) In this Act, unless there is anything repugnant in the 
subject or context, — - 

(a) “associate” means an associate member of the Institute; 

(b) “chartered accountant” means a person who is a member of the Insti- 

tute ‘[ ’•« ]; 


Preamble — Note 1 (eontd.) 
appropriate thereto. AIR 1954 Cal 299 
(300) (DB). 

(2) The Chartered Accountants Act is 
a self-contained code of conduct of the 
Chartered Accoimtants. The aim of the 
Act was mainly to protect the public 
from unscrupulous, neffllftent or dishonest 
accountants; but for any or every im- 
worthy or merely blameworthy conduct 
of a Chartered Accountont, action can- 
not be taken under the Act. The ends of 
iustlce require that the principles laid 
down and the directions Riven regard- 
InR complaint and prima facie opinlom 
chorRei, enquiry, quorum, report and 
penalty should bo followed by the autho- 
rities os Ruldo lines. AIR 1964 Cal 131 
(139, 141) : 67 Cal WN 772 (DB). 

Section 1 — Note 1 

(1) As the obiect of the Act is not to 
Inflict punishment on anyone but to pro- 


tect the public from undesirable per- 
sons, namely unscrupulous, neRllRent or 
dishonest accountants beaiinR the stiRma 
of a conviction or misconduct on their 
character the ordinary rule of construe, 
tion in favour of the prospective appli- 
cability and aRalnst retrospective opera- 
tion of a pen^ statute does not apply 
to its construction. The applicability of 
the Act to a misconduct proved to have 
been committed prior to its enactment 
is not therefore excluded. AIR 1967 Cal 
33 (38. 39) (DB). 

Section 2 — Note 1 

(I) The words “to be in practice" have 
an extended meanlnR Riven to it by sub- 
section (2) cl. (It) the effect of which 
Is to brinR within the disciplinary juris- 
diction of the council the conduct of 
Chartered Accountants even while they 
are renderinR services otherwise than as 
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(c) “Council” means the Council of the Institute; 

[ (d) “holder of a restricted certificate” means a person holding a permanent 

or temporary restricted certificate granted by "[State] Government under 
‘ the Restricted Certificates Rules, 1932; 

(e) 'Institute” means the Institute of Chartered Accountants of India consti- 

tuted under this Act; 

(f) “prescribed” means prescribed by regulatious made under this Act; 

(g) "Register” means the Register of Members maintained under this Act; 

(h) “registered accountant” means any person who has been enrolled on the 

Register of Accountants maintained by the Central Government under 
the Auditor's Certificates Rules, 1932; 

(i) “year” means the period commencing on the 1st day of April of any 

year and ending on the 31st day of March of the succeeding year. 

12) A member of the Institute shall be deemed “to be in practice”, when indi- 
viHufllly or in partnership with chartered accountants ^[in practice], 
he, in consideration of remuneration received or to be received, — 

KQ engages himself in the practice of accountancy; or 

{ii) offers to perform or performs services involving the auditing or verifica- 
tion of finanpial transactions, books, accounts, or records or the pre- 
paration, verification or certification of financial accounting and related 
statements or holds himself out to the public as an accountant; or 
(iii) renders professional services or assistance in or about matters of prin- 
ciple or detail relating to accounting procedure or the recording, pre- 
sentation or certification of financial facts or data; or 

(xv) renders such other services as, in the opinion of the Council, are or 
may be rendered by a chartered accountant ^[in practice]; 

find the words “to be in practice” with their grammatical variations and cognate 
expressions shall be construed accordingly. 

Explanation. — ^An associate or a fellow of the Institute who is a salaried emplo- 
yee of a chartered accoimtant **[in practice] or ®[a firm of such chartered 
accountants] *^[in practice] shall, notwithstanding such employment, be 
deemed to be in practice for the limited purpose of the training of arti- 
cled clerks. 

[a] The words “and who is in practice” WCTe omitted by the Chartered Account- 

ants (Amendment) Act, 1959 (15 of 1959), S. 3 (i) (w.e.f. 1-7-1959). 

[b] Insert^ ibid, S. 3 (ii) (a) (w.ei. 1-7-1959). 

[c] Substituted for “a finn of chartered accountants”, ibid, S. 3 (ii) (b) (with 

effect from 1-7-1959). 

CHAPTER n 

THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA 

3. Incorporation of the Institute. — (1) All persons whose names are entered 
in tile Register at the commencement of this Act and all persons who may here- 
after have their names entered in the Register under the provisions of Act, 
so long as they continue to have their names borne on the said Register, are hereby 
constituted a body corporate by the name of the Institute of Chartered Accountant 
of India, and all such persons shall be known as members of the Institute. 

Section 2 — Note 1 (eontd.) “in practice" in view of Reg. 78 read 

a Chartered Accountants properly so with sub-section (2)(iv) of this section, 

called. AIR 1958 SC 72 (76, 77): 1958 SCR Therefore whatever he does as such 

371. (60 Cal WN 01, Reversed.) liquidator is his conduct as a Chartered 

(2) A Chartered Accountant who Accountant in tbe course of his prac- 

works as a liquidator under an order of tice. AIR 1958 SC 72 (76) : 1958 SCR 

the High Court must be deemed to be 371. (60 Cal WN 01, Reversed.) 
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(2) The Institute shall have perpetual succession and a common seal and 
sHaU have power to acquire, hold and dispose of property, both movable and 
immovable, and shall by its name sue or be sued, 

4. Entry of names in the Register.— (1) Any of the following persons shall 
be entitled to have his name entered in the Register, namely, 

(i) any person who is a registered accountant or a holder of a restricted 

certificate at the commencement of this Act; 

(ii) any person who has passed such examination and completed such train- 
ing as may be prescribed for members of the Institute; 

(iii) any person who has passed the examination for the Government Dip- 
loma in Accountancy or an examination recognised as equivalent there- 
to by the rules for the award of the Government Diploma in Account- 
ancy before the commencement of this Act, and who, although not 
duly qualified to be registered as an accountant under the Auditors' 
Certificates Rules, 1932, fulfils such conditions as. the Central Govern- 
ment may specify in this behalf; 

(iv) any person who, at the commencement of this Act, is engaged in the 
practice of accoimtancy in the ®[Part B] State and who, although not 
possessing the requisite qualifications to be registered as an account- 
ant under the Auditors' Certificates Rules, 1932, fulfils such conditions 
as the Central Government may specify in this behalf; 

*[(v) any person who has passed such other examination and completed such 
other traimng without India as is recognised by the Central Govern- 
ment or the Council as being equivalent to the examination and train- 
ing prescribed for members of the Institute: 

Provided that in the case of any person who is not permanently residing in 
India, the Central Government or the Coimcil, as the case may be, 
may impose such further conditions as it may deem fit;] 

(vi) any person domiciled in India, who at the commencement of this Act 
is studying for any foreign examination and is at the same time under- 
going training, whether within or without India or, who, having pass- 
ed such foreign examination, is at the commencement of this Act under- 
going training, whether within or without India: 

Provided that any such examination or training was recognised before the 
commencement of this Act for the purpose of conferring the right to 
be registered as an accountant under the Auditors' Certificates Rules, 
1932, and provided further that such person passes the examination or 
completes the training within five years after the commencement of this 
Act. 

(2) Every person belonging to the class mentioned in clause (i) of sub-section 
(1) shall have his name entered in the Register without the payment of any en- 
trance fee. 

(3) Every person belonging to any of the classes mentioned in clauses (ii), 
(ili), (iv), (v) and (vi) of sub-section (1) shall have his name entered in the Regis- 
ter on application being made and granted in the prescribed manner and on pay- 
ment of prescribed fee, which shall not exceed rupees three hundred in any 
case. 

(4) The Central Government shall take such steps as may be necessary for 
the purpose of having the names of all persons belonging to the class mentioned 
in ckuse (i) of sub-section (I) entered in the Register. 

[a] Substituted for clause (v) of sub-section (I) by the Chartered Accountants 

(Amendment) Act, 1955 (40 of 1955), Sec. 2 (21-10-1955). 

Seetlon 4 Note 1 was rc^islered, subject to a disability al- 

(1) The name of a person to whom though such disability related to a period 

S. 4(1) applies U liable to be removed if prior to the passing of the Act. AIR 1967 

It la found that he was, when his name Gal 33 (39) (DB). 
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5 FeUows and associates.— (1) Tho members of the I^sKtute shaU be 
divided into two classes designated respectively as associates and fellows. 

m Anv nerson shall on his name being entered in the Register be deemed 

L^\fer:ft“ rite rife tatr-rrisifi^r^:? the 

lostitute of Chartered Accountants. 

•1(31 A member being an associate who has been in continuous practice m 
India foi at rt fiU yeL, whether before or after the commencement of Ais 
Act or whether partly ^before and partly after the commencement of ^ 
Act and a member who has been an associate for a contmuous penod of not less 
Eve years and who possesses such qualifications as the councd may pre- 
scribe wi*^ a view to ensuring that he has experience equivalent to the e/penence 
normally acquired as a result of continuous pracbce for a penod of five ye^ 
as a chartered accountant shall, on payment of the prescribed entrance 
shall not exceed rupees two hundred in any case, and on apphcation made and 

granted in the prescribed manner, be entered in the Renter as a 

h^tute and sh£l be entitled to use the letter F.C.A. after his name to mdicate 

tiiat he is a fellow of the Institute of Chartered Accountants.] 

[a] Substituted for sub-section (3) by the C^^ered Accountants (Amendment) 
Act, 1959 (15 of 1959), S. 4 [w.e.f. 1-7-1959]. 

6. Certificate of practice— (1) No member of the Institute shall be entitled 
to practiee ‘[whether in India or elsewhere] unless he has obtamed from the Coun- 

cil a certificate of practice: 

b|-o P o 

'>[(2) Every such member shall pay such annual fee for his cer^cate ^ may 
be pr^cribed, and such fee shall be payable on or before the 1st day of April m 

each year.] 

[a] Inserted by the Chartered Accountants (Amendment) Act. 1959 (15 of 1959), 
S. 5 (i). 

rbl Proviso was added by the Chartered Accountants (Amendment) Ordinance, 
1949 (No. XV of 1949), S. 2 [1-7-1949] which has expired. [The Proviso 
was to be deemed always to have been added.] The Proviso was as 

follows: — 

•Trovided that nothing contained in this sub-section shall apply to any 
person who immediately before the commencement of this Act, has been in 
practice as a registered accountant or a holder of a restricted certificate until 
one month has elapsed from the date of the first meeting of the Council.” 

[c] Substituted for sub-section (2) by Act 15 of 1959, S. 5 (ii) (w.e.f. 1-7-1959]. 


7. Members to be known as Chart^ed Accountants. — ‘[Every member of 
the Institute in practice shall, and any other member may, use the designation ofi 
a chartered accountant and no member using such designation shall use any other 
description, whether in addition thereto or in substitution therefor]: 

Provided that nothing contained in this section shall be deemed to prohibit 
any such person from adding any other description or letters to his name, if en- 
titled thereto, to indicate membership of such other Institute of Accoimtancy, 
whether in or ebewhere, as may be recognised in this behalf by the Council, 

or any other qualification that he may possess, or to prohibit a firm, all the part- 
ners of which are members of the Institute and in practice, from being known by 
tts firm name as Chartered Accountants. 

U1 Substituted by the Chartered Accountants (Amendment) Act, 1959 (15 ol 
1959), S. e tw.ei. 1-7-1959]. 
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8. Disabilities —Nohvnthstanding anything contained in Section 4, a person 
shall not be entitled to have his name entered in or borne on the Register if he 

(i) has not att^ed the age of twenty-one years at the time of his applica- 
tion for the entry of his name in the Register; or 

“[(u) is^ of unsound mind and stands so adjudged by a competent Court; 
(iii) is an undischarged insolvent; or 


not obtained from the Court a certifi- 
cate stating that his insolvency was caused by misfortune without any 
misconduct on his part; or 

(v) h^ been convicted by a competent Court, whether within or without 
India, of an offence involving moral turpitude and punishable with 
transportation or imprisonment or of an offence, not of a technical 
nature committed by him in his professional capacity unless in res- 
pect of the offence committed he has either been granted a pardon or, 
on an application made by him in* this behalf, the Central Govern- 
ment has, by an order in writing, removed the disability; or 

^[(vi) has been removed from membership of the Institute on being found 
on inquiry to have been guilty of professional or other misconduct: 

Provided that a person who has been removed from membership for a 
specified period, shall not be entitled to have his name entered in the 
Register until the expiry of such period.] 

[a] Substituted for the original clause (ii) by the Chartered Accountants (Amend- 
ment) Act, 1959 (15 of 1959), S. 7 (i) [w.e.f. 1-7-1959]. 

LbJ Substituted for clause (vi), ibid, S. 7 (ii) [w.e.f. 1-7-1959]. 


CHAPTER 



COUNCIL OF THE INSTITUTE 


9. Constitution of the Council of the Institute. — (1) There shall be a Council 
of the Institute for the management of the affairs of the Institute and for dis- 
charging the functions assigned to it under this Act. 

(2) The Council shall be composed of the following persons, namely: — 

(a) ‘[not more than twenty-four persons elected by members of the Insti- 
tute] from amongst the fellows of the Institute chosen in such manner 
and from such regional constituencies as may be specified in this be- 


Section 8 — Note 1 

(1) Section 8, sub-sections (v) and (vi) 
Irad support to the conclusion that dis- 
ciplinary jurisdiction can be exercised 
against a Chartered Accountant even in 
respect of conduct which may not fall 
expressly within the inclusive definition 
contained in S. 22. AIR 1068 SC 72 (77): 
1968 SCR 371. 

(2) In the case of persons who under 
S. 4 are intended to have their names 
immediateiy and automatically reffister- 
cd after the commencement of the Act 
without any application and without 
payment of fees, the discniohRcation 
prescribed by cl. (v) must necessarily be 
a pre-Act conviction. AIR 1967 Cal 33 
(89) (DB). 

(3) Clause (vi) contempintes only that 
the persons concerned should have been 
jUillty of conduct, which renders him un- 
fit to be a member of the Institute. 
For its purpose the consideration 
where the person concerned bad 


been ffuHty of such conduct and 
when the Kuilt was discovered l« irrele- 
vant. The provision contains no limita- 
tion as to the time when the conduct 
should take place or the time when an 
enouiry should take place or the guilt 
discovered and therefore it covers pre- 
Act misconduct as well. AIR 1957 C^ 
33 (40) (DB). 

(4) Where a member’s name has been 
ordered by the High Court to be remov- 
ed from the register that member becomes 
disentitled to have his name home on 
the register or re-entered in it unless per- 
mitted by the Court. Clause (vl) of this 
section and S. 20(2) have not the effect 
of limiting the powers of the High Court 
in disciplinary matters but they only 
prescribe the duty of the council to carry 
out the orders of the Court and the 
right of the members to be readmitted in 
accordance with the order of the Court. 
AIR 1952 Nag 393 (394) : ILR (1963) 
Nag 324 : 1963 Gri U 40. 
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half by the Central Government by notification in the Official Gazette; 

' and 

(b) *'[six persons] nominated by the Central Government. 

[a] Substituted for “persons elected by members of the Institute” by the Char- 

tered Accountants (Amendment) Act, 1959 (15 of 1959), S. 8 (i) [w.ei, 

1-7-1959]. 

[b] Substituted for “five persons”, ibid, S. 8 (ii) [w. e. f. 1-7-1959]. 

a[10. Mode <rf Election to the Coundh — (1) Elections under clause (a) of 
sub-section (2) of Section 9 shall be conducted in the prescribed manner. 

(2) Where any dispute arises regarding any such election, the matter shall 
be referred by the Coimcil to a Tribunal appointed by the Central Government in 
this behalf and the decision of such Tribunal shall be final: 

Provided that no such reference shall be made except on an application made 
to the Council by an aggrieved party within thirty days from the date of the decla- 
ration of the result of the election. 

(3) The expenses of the Tribunal shall be borne by the Council.] 

[a] Substituted for the original section 10 by the Chartered Accountants (Amend- 
ment) Act, 1959 (15 of 1959), S. 9 [w.e.f. 1-7-1959]. 

11. Nomination in default of electioa or nomination. — If any body of per- 
sons referred to in Section 9 fails to elect any of the members of the Council 
which it is empowered under that section to elect, the Central Government may 
nominate a person duly qualified to fill the vacancy, and any person so nominated 
shall be deemed to be a member of the Council as if he had been duly elected. 

12. President and Vice-President. — (1) The Council at its first meeting shall 
elect two of its members to be respectively the President and Vice-President there- 
of, and so often as the office of the President or tlie Vice-President becomes vacant 
ffie Council shall choose another person to be the President or the Vice-President as 
the case may be: 

Provided that on the first constitution of the Coimcil a member of the Coun- 
cil nominated in this behalf by the Central Government shall discharge the func- 
tions of the President, until such time as a President is elected under the provi- 
siODs of this sub-section. 

(2) The President shall be the Chief Executive Authority of the Council. 

(3) The President or the Vice-President shall hold office for a period of one 
year from the date on which he is chosen but so as not to extend beyond his term 
of office as a member of the Council, and, subject to his being a member of the 
Council at the relevant time, he shall be eligible for re-election. 

(4) “[On the expiration of the duration of the Council, the President of the 
Council at tiie time of such expiration] shall continue to hold office and discharge 
such administrative and other duties as may be prescribed until such time as a 
new President g^all have been elected and shall have taken over charge of his 
duties. 

[a] Substituted for the words “On the dissolution of the Council, the President 
of the Council at the time of such dissolution” by the Chartered Account- 
ants (Amendment) Act, 1959 (16 of 1959), S. 10 [w.e.f. 1-7-1959]. 

13. Resignation of membership and casual vacancies. — (1) Any member of 
tile Council may at any time resign his membership by writing under his hand 
addressed to the President, and the seat of such member shsdl become vacant 
when such resignation is notified in the Official Gazette. 

(2) A member of the Coimcil shall be deemed to have vacated his seat if he 
is decided by the Coimcil to have been absent without sufficient excuse from three 
consecutive meetings of the Council, or if his name is, for any cause, removed 
from the Register imder the {nnvisions of Section 20. 
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(2) A casual vacancy in tlie Council shall be filled by fresh election from the 
constituency concerned or by nomination by the Central Government, as the case 
may be, and the person elected or nominated to fill the vacancy shall hold office 
until the dissolution of the Council: 

^[Provided that no election shall be held to fill a casual vacancy occurring 
within six months prior to the date of the expiration of the duration of the Coun- 
cil, but such a vacancy may be filled by nomination by the Central Government 
after consultation with the President of the Council.] 

(4) No act done by the Council shall be called in question on the ground 
merely of the existence of any vacancy in, or defect in the constitution of, the 
Council. 

[a] Proviso to sub-section (3) was added by the Chartered Accountants (Amend- 
ment) Act, 1959 (15 of 1959), S. 11 [w.e.f. 1-7-1959]. 

14. Duration and dissolution of Council. — ®[(1)] The duration of any Council 
constituted under this Act shall be three years from the date of its first meeting, 
on the expiry of which it shall stand dissolved and a new Council constituted in 
accordance with the provisions of this Act. 

**[(2) Notwithstanding the expiration of the duration of a Council (hereinafter 
referred to as the former Council), the former Council shall continue to exercise 
its functions imtil a new Council is constituted in accordance with the provisions 
of this Act, and on such constitution, the former Council shall stand dissolved.] 

[a] Section 14 was renumbered as sub-section (1) thereof by the Chartered Ac- 
countants (Amendment) Act, 1959 (15 of 1959), S. 12 [1-7-1959]. 

[b] Inserted, ibid [1-7-1959]. 

15. Functions of the Council. — (1) The duty of carrying out the provisions 
of this Act shall be vested in the Council. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, the duties of the Council shall include — 

(a) the examination of candidates for enrolment and the prescribing of fees 

therefor; 

(b) the regulation of the engagement and training of ^[articled and audit 

clerksl; 

(c) the prescribing of qualifications for entry in the Register; 

(d) the recognition of foreign qualifications and training for purposes of 
enrolment; 

(e) the granting or refusal of certificates of practice under ffiis Act; 

(f) the maintenance and publication of a Register of persons qualified to 

practise as chartered accountants; 

(g) the levy and collection of fees from * * *] members, examinees 

and odier persons; 

(h) the removal of names from the Register and the restoration to the Re- 

gister of names which have been removed; 

(i) the regulation and maintenance of the status and standard of profes- 

sional qualifications of "[members of the Institute]; 

(J) the carrying out, by financial assistance to persons other than members 
of the Council or in any other manner, of research in accountancy; 

(k) the maintenance of a library and publication of books and periodicals 

relating to accountancy; and 

(l) the exercise of disciplinary powers conferred by this Act. 

[a] Substituted for the words “articled clerks” by the Chartered Accountants 

(Amendment) Act, 1959 (15 of 1959), S. 13 (i) [w.o.f. 1-7-1959]. 

[b] Tho words “chartered accountants, associates” were omitted, ibid, S. 13 (li), 

[w.ei. 1-7-1959]. 
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[c] Substituted for the words “chartered accountants”, ibid, S. 13 (iii) [w.ei. 
1-7-19591. 

16. Staff, remuneration and allowances. — (1) For the efificient performance of 
its duties, the Council may — 

(a) appoint a Secretary who may also, if so decided by the Council, act as 

Treasurer; 

(b) appoint such other officers and servants as it deems necessary; 

(c) require and take from the Secretary or from any other officer or servant 

of the Council such security for the due performance of his duties, as 
the Coimcil considers necessary; 

(d) fix the salaries, fees, allowances and other conditions of service of the 

officers and servants of the Council; 

(e) with the previous sanction of the Central Government, fix the allow- 

ances of the President, Vice-President and other members of the 
Council ‘[and members of its committees]; 


(2) Notwithstanding anything contained in sub-section (1), on the first con- 
stitution of the Council the Secretary shall be a person appointed by the Central 
Government in consultation with the Council, and he shall hold office during the 
pleasure of the Central Government, but so as not to exceed a period of three 
years from the date of his appointment. 


t>[(3) The Secretary of the Council shall be entitled to participate in the meet- 
ings of the Council but shall not be entitled to vote thereat.] 

[a] Inserted by the Chartered Accountants (Amendment) Act, 1959 (15 of 

1959), S. 14 (i) [w. e. f. 1-7-1959]. 

[b] Inserted, ibid. S. 14 (U) [w.ei. 1-7-1959]. 


17. Committees of the Council.— (1) The Council shall constitute from 
amongst its members the following Standing Committees, namely • 

(i) an Executive Committee, 

(ii) an Examination Committee, and 

(iii) a Disciplinary Committee. 


•[(2) The Council may also form such other committees from amongst its 
members as it deems necessary for the purpose of carrying out the provisions of 
this Act, and any committee so formed may, with the sanction of tire Council, co- 
opt such other members of the Institute not exceeding two-thirds of the members 
of the committee as the committee thinks fit, and any member so co-opted ghflll 
be entitled to exercise all the rights of a member of the committee.] 


Sectloo 17 — Note 1 

(1) The Disciplinary Committee belna 
a business committee is validly constitut- 
ed if it has a quorum of three members 
as required by R. 62 (b) of the Charter- 
ed Accountants Reoulntion. It is not 
necessary that all the members of Uie 
committee Including the member nomi- 
nated by the Government should be 
present. ('66) AIR 1956 Hyd 205 (207) : 
ILR (1966) Hyd 691 (DB). 

(2) Where four members of Discip- 
linary Committee attended the first 
meetine at which the matter In dispute 
was taken up and those very members 
sat throughout the proceedings, com- 
pleted the enquiry and made their report, 
there is no defect in the constitution of 
the Committee and no irregularity in 
ite proceedings. It is not necessasy that 
the enquiry should be held by all the 


members of the Disciplinary Committee. 
AIR 1957 Cal 887 (389) (DB). 

(3) Where the Disciplinary Committee 
In fact has five members but a report 
submitted by It is not signed by one of 
them it cannot be said that the report 
Is a proper report (’65) 59 Cal WN 969 
(972) (DB). 

[But see AIR 1064 Cal 131 (136, 136] i 
67 Cal WN 772 (DB).] 


(4) Where the enquiry was actually 
held by a Disciplinary Committee of a 
certain composition but the report was 
made by a committee which owing to 
the intervening re-constitution was of a 
totally different composition except as to 
one of its members if was held that the 
report was not a proper report on the 
basis of which the council could acU 
(’55) 69 Cal WN 969 (973) (DB). 
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(3) Each of the Standing Committees shall consist of the President and the 
\^ice-President, ex ofBcio, and three other members of the Council elected by tha 
Council : 

Provided that in the case of the Disciplinary Committee, out of the members 
to be elected, tsvo shall be elected by the Council, and the third nominated by 
the Central Government from amongst the persons nominated to the Council by 
the Central Government. 

(4) The President and the Vice-President of the Council shall be the Chair- 
man and Vice-Chairman respectively of each of the Standing Committees. 

(5) Every member of the Standing Committee other than the Chairman and 
the Vice-Chairman shall hold office for one year from the date of his election, 
but subject to being a member of the Council, he shall be eligible for re-elec- 
tion. 

(6) The Standing Committees shall exercise such functions and be subject to 
such conditions in the exercise thereof as may be prescribed. 

[a] Substituted for sub-section (2), by the Chartered Acco untant s (Amendment) 
Act, 1959 (15 of 1959), S. 15 [w. e. f. 1-7-1959]. 

18. Finance of the CounciL — (1) There shall be established a fund under 
the management and control of the Council into which shall bo paid all monies 
received by the Council and out of which shall be met all expenses and liabilities 
properly incurred by the Council. 

(2) The Council may invest any money for the time being s tan d in g to tha 
credit of the fund in any Government security or in any other security approved 
by the Central Government. 

(3) The Council shall keep proper accounts of the fund distinguishing captial 
from revenue. 

(4) The annual accounts of the Council shall be subject to audit by a char- 
tered accountant ‘‘[in practice] to be appointed annually by the Council : 

Provided that no member of the Council or a person who is in partnership 
with such member shaU be eUgible for appointment as an auditor under this sub* 

section 

{5) As soon as may be practicable at the end of each year, but not later th^ 
the 30th day of September of the year next following, the Council shall cause to 
be published in the Gazette of India a copy of audit^ accosts ^d toe 
Report of the Council for that year, and copies of the said accounts and 
shill be forwarded to toe Central Government and to aU the members of toe 

CouncU may borrow from a schedul^ 

(b) forlo'^Sse ol meetog orient UabUite pendmg the receipt of 
^ ' tooome bTway of temporary loan or overdr^. 

fal Inserted by the Cbarterod Accountants (Amendment) Act, 1959 (16 of 1959), 
S. 16 [w.e.f. 1-7-1959], 

CaAPTER IV 

register of members 

19 Register, (IJ The Council shall maintain in the prescribed manner a 

Rndster of the Members of the Institute. 

(2) The Register shaU include the foUowing partioulars about every member 

(^^^\r*^me, date of birth, domicUe, residential and professional 
addresses: 
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(b) the date on which his name is entered in the Register; 

(c) his qualifications; 

(d) whether he holds a certificate of practice; and 

(e) any other particulars which may be prescribed. 

*[(3) The Councial shall cause to be published in such manner as may be 

prescribed, a list of members of the Institute as on the 1st day of April of each 

y^, and shall, if requested to do so by any such member, send to him a copy 
of such list.] 

(4) Every member of the Institute shall, on his name being entered in the 
Re^ster, pay such annual membership fee ^[dilfering in amount according as 
he is an associate or a fellow of the Institute], as may be prescribed. 

[a] Substituted for the old sub-section (3), by the Chartered Accountants (Amend- 

ment) Act, 1959 (15 of 1959), S. 17 (i) [w. e. £. 1-7-1959]. 

[b] Inserted, ibid, S. IZ (ii) [w, e. f. 1-7-1959]. 


/[20. Removal from the Register.— (1) The Council may remove from the 
Register the name of any member of the Institute — « 

(a) who is dead; or 

(b) from whom a request has been received to that effect; or 

(c) who has not paid any prescribed fee required to be paid by him; or 

(d) who is found to have been subject at the time when his name ' was 

entered in the Register, or who at any time thereafter has become 

subject, to any of the disabilities mentioned in Section 8, or who for 

any other reason has ceased to be entitled to have his name borne on 
the Register. 

(2) The CouncU shaU remove from the Register the name of any member in 

i^^t of whorn an order has been passed under this Act removing him from 
membership of the Institute.] 

[a] Substitu^ for the original Section 20 by the Chartered Accountants (Amend- 
ment) Act, 1959 (15 of 1959), S. 18 [w. e. f. 1-7-1959]. 


Section 20 — Note 1 
(1) Mere non-payment of subscription 
in the absence of an order by the 
council is not sufficient to bring about 
removal of member's name from list of 
m^ers. ('64) 68 Cal WN 950 (9.51) 

If the Chartered Accountant was 
mder a disability contemplated by S. 8 
“I tl^ time of his rej^istration his name 
can be removed from the re^fister irres- 
pective of the fact that the disability oc- 
u^ed before the commencement of the 
air 1957 Cal 33 (39) (DB). 

fc) read with item 
u I- ■ . ® clearly shows that the Act 
l~ lifted ^ to post-Act conduct alone 
ut to the misconduct committed before 
(DB) the Act. AIR 1957 Cal 33 (40) 

rifi words ''found by the Hieh 

ww V of conduct 

Kill renders him unfit to be a mem- 

r^L institute" in sub-section (2) 

WSoK® /I® actual order made by the 

^ exercbe of Its discretion 
rKnltf of the fitness of the 

b<»r ^ocountant to remain a mem- 

Ino K^ u h^titnte and not to any find- 
“R by it of the Accountant's (fuilt in re- 

[Vol. 2.] 3 A. M. 28 


Rard to some act or omission carrying 
with it a liability for removal from 
membership under the provisions of the 
Act. AIR 1956 Cal 414 (425) (DB). 

(5) Sub-section (2) must be read sub- 
ject to the powers of the High Court 
under S. 21(3). It does not limit the 
powers of the High Court to passing 
only an order for removal and not for 

lesser punishment whatever may be 
degree of the gravity of the misconduct. 

• AIR 1954 Cal 299 (301) (DB) • 
AIR 1953 Mad 310 (312, 313) • ILR 

(1953) Mad 357 (DB) • AIR 1952 Nag 

: ILR (1953) Nag 324 : 
1953 Cn LJ 46 (DB) • 1952 22 Com Cas 

17 H (Bom) • AIR 1964 Cal 

178 : (1963) 6 Fac LR 273 (DB). 

(6) Where the auditor fails in his 
duty to check and verify the accounts 
and gives a clean certificate to the bal- 
ance sheet without calling for an inquiry 
In doubtful cases, the removal of the 
auditor from the membership of the In- 
stitute of Chartered Accountants would 
not ordmarily be an inappropriate puni- 
shment. AIR 1963 Mad 99 (101 102) • 

42®Vb! ^ ^ ^ 
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o[CHAFrER V 

MISCONDUCT 

21. Procedure in inquiries relating to misconduct of members of Institute.— 

(1) Where on receipt of information by, or of a complaint made to, it, the Council 
is prima facie of opinion that any member of the Institute has been guilty of any 
professional or other misconduct, the Council shall refer the case to the Disciplinary 
Committee, and the Disciplinary Committee shall thereupon hold such inquiry and 
in such manner as may be prescribed, and shall report the result of its inquiry to 
the Council. 

(2) If on receipt of such report the Council finds that the member of the 
Institute is not guilty of any professional or other misconduct, it shall record its 
finding accordingly and direct that the proceedings shall be filed or the complaint 
shall be dismissed, as the case may be. 

(3) If on receipt of such report the Council finds that the member of the 
Institute is guilty of any professional or other misconduct, it shall record a find- 
ing accordingly and shall proceed in the manner laid down in the succeeding sub- 
sections. 

(4) Where the finding is that a member of the Institute has been guilty of a 
professional misconduct specified in the First Schedtde, the Council shall afford 
to the member an opportunity of being heard before orders are passed against 
him on the case, and may thereafter make any of the following orders, namely 

(a) reprimand the member; 

(b) remove the name of the member from the Register for such period, not 

exceeding five years, as the Council thinks fit : 

Provided that where it appears to the Council that the case is one in which 
the name of the member ought to be removed from the Register for a period 


SECTION 21 — SYNOPSIS 

1. "Cause an enquiry to be held.** 

2. Proceedlofts of dlBclpUnary eoa»- 
mlttee. 

8. Flndln;(s of the CounclL 
4. Powers of the HlKb Court, 

6. Orders that Bi|;h Court can pass, 

0. MltlitatlnK circumstances. 

7* Appeal against order of High Court, 

Topic Indicator 

Professional misconduct — See S. 22 
and Sch. I. 

Scope of enquiry — See Note 1. 

New charge by Disciplinary Committee — 
See Note 2. 

“Final order** under sub-section (3) of 
the section, as It stood before amend- 
ment by Act 16 of 1969 — See Note 

Sub-scctlon (6) — See Note 6. ^ 

1. ‘‘Cause an enquiry to be held”. 

m The object of the proceedings con- 
templated by the Act is to test the fit- 
ness of the person to continue in the 
profession wticn allegations have been 
made against his conduct. AIR 1967 Cal 

33 (44) (DD). 

(2) In view of S. 61 (3) of the Income- 
tax Act the Chartered Accountant repre- 
senting an asscssce before the Inc^jmc- 
tox Tribunal functions as a Chartered 
Accountant and, therefore, can bo pro- 


ceeded against under this Act for any 
misconduct connected with such work. 
AIR 1957 Cal 449 (457) (DB). 

(3) A Chartered Accountant has a sta- 
tutory right to an enquiry by the Coun- 
cil if he is charged with misconduct. 
('52) 1952-22 Com Cas 130 (134) (DB) 
(Bom). 

(4) The power of the Institute to en- 
quire with regard to misconduct is not 
limited to the inst^ces and circumst- 
ances mentioned in the schedule but 
extends to any conduct which in its opi- 
nion renders a member unfit continue 
as such. ('62) 1962-22 Com Cas 130 (134 
(DB) (Bom) • AIR 1966 Hyd 205 (207) 

: ILR (1966) Hyd 691 (DB) • AIR 1968 
Delhi 283 (290) (DB) • (1967) 2 Mad 
LW 460 (461) : 80 Mad LW 608 (DB). 
(The definition of professional miscon- 
duct under S. 22 is not an exhaustive one 
and acts of omission and commission 
specified in the schedule are only illust- 
rative). 

(6) An enquiry may be held by the 
Council both when it thinks that a mem- 
ber has been guilty of such conduct as, 
if proved, will render him unfit to be a 
member and when it thinks that a mem- 
ber has been guilty of a lesser degree of 
misconduct. AIR 1954 Cal 299 (300) 

The Council as n condition prece- 
dent to directing an enquiry has to form 
only an opinion that the allegation if 
proved would amount to a misenduct 
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exceeding five years or permanently, it shall not make any order referred to in 
clause (a) or clause (b), but shall forward the case to the High Court with its 
recommendatioDs thereon. 

(5) Where the misconduct in respect of which the Council has found any 
member of the Institute guilty is misconduct other than any such misconduct as 
is referred to in sub-section (4), it shall forward the case to the High Court with 
its recommendations thereon. 

(6) On receipt of any case under sub-section (4) or sub-section (5), the High 
Court s h al l fix a date for the hearing of the case and shall cause notice of the 
date so fixed to be given to the member of the Institute concerned, ^e Council 
and to the Central Government, and shall afford such member, the Council and 
the Central Government an opportunity of being heard, and may thereafter make 
any of the following orders, namely : — 

(a) direct that the proceedings be filed, or dismiss the complaint, as the case 

may be; 

(b) reprimand the member; 

(c) remove him from membership of the Institute either permanently or for 

such period as the High Court thinks fit; 

(d) refer the case to the Council for further inquiry and report. 

(7) Where it appears to the High Court that the transfer of any case pending 
before it to another High Court, will promote the ends of justice or tend to the 
general convenience of the parties, it may so transfer the case, subject to such 
conditions, if any, as it thinks fit to impose, and the High Court to which such 
case is transferr^ shall deal with it as if the case had been forwarded to it by 
the Council. 


Section 21 — Note 1 (contd.) 
and not as to the jmilt of the Accountant 
as to the misconduct itself. AIR 1956 Cal 
4U (424) (DB) • AIR 1965 Punj 296 
(303) : ILR (1965) 1 Punj 220. 

(7) In an enquiry commenced upon 
information before Reg. HA was added 
all that was necessary was to observe 
the principles of natural justice. There- 
fore, where the Accountant had notice of 
the charges and also a proper hearing 
there was sufficient compliance with law 
and the proceedings are not vitiated by 
the failure to give 14 days time for 
Rling written statement as required by 
Reg. 11 which applies only to inquiries 
started on complaints. AIR 1953 Mad 310 
(811) : ILR (1953) Mad 357 (DB). 

(8) The withdrawal of an allegation 
against a chartered accountant is not al- 
ways a reason for not pursuing the cn- 
qfuiry started against him. AIR 1957 Cal 33 
(44) (DB) • AIR 1966 Cal 468 (472) i 
(1965) 11 Fac LR 167 (DB). 

(9) The Institute can start enquiry 
against an Accountant for the conduct 
done before the passing of the Charter- 
ed Accountants Act, if such conduct If 
proved, would amount to misconduct 
under the law in force even before the 
passing of the Act. AIR 1967 Cal 33 (44) 


(10) Proceedings under the section c 
be initiated against a past member a 
because what is essential is the membi 
ship of the person at the time of 1 
®®®^^ission of the misconduct and i 

when proceedings are takt 
(64) 68 Cal WN 960 (951, 962) (DB). 


(11) Council has jurisdiction to call for 
written statement of the Chartered Ac- 
countant concerned before referring case 
to Disciplinary Committee for purpose of 
forming prima facie opinion as contem- 
plated by S. 21(1). Formation of prima 
facie opinion is implicit in decision of 
Council to refer the case for enquiry to 
Disciplinary Committee. AIR 1964 Cal 
131 (134) : 67 Cal WN 772. 

2. Proceedings of Disciplinary Com- 
mittee. — (1) An inquiry made by the 
Disciplinary Committee with the proper 
quorum prescribed by the Regulations is 
not vitiated by the absence of the mem- 
ber nominated by the Government. AIR 
1956 Hyd 205 (207) : ILR (1956) Hyd 

591 (DB). 

(2) A finding given by a disciplinary 
committee of a different composition 
from the one which held the enquiry 
and beard the witnesses is not a proper 
finding. (1955) 69 Cal WN 969 (973. 974) 

(3) Procedure in Inquiries relating to 
misconduct of members — Duties and 
iiinctions of Council and Disciplinary 
Committee — Principles fully indicated 
AIR 1964 Cal 134 (139, 140. 141): 67 Cal 
WN 772 (DB) • AIR 1964 Mad 398 (400, 
401): 77 Mad LW 207. 

(4) A misconduct for which a disci- 
plinary committee investigates must be 
basically a misconduct. It Is not neces- 
sary nor it is proper to attempt to make 
any rigid distinction of the word ‘mis- 
conduct’ under the Act and the First 
and Second Schedules given thereunder. 
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Explanation I. — In this section "High Court” means the highest civil Court 
of appeal, not including the Supreme Court, exercising jurisdiction in the area 
in which the person whose conduct is being inquired into carries on business, or 
has his principal place of business at the commencement of the inquiry : 

Provided that where the cases relating to two or more members of the Insti- 
tute have to be forwarded by the Council to different High Courts, the Central 
Government shall, having regard to the ends of justice and the general convenience 
of the parties, determine which of the High Courts to die exclusion of others shall 
hear the cases against all the members. 

Explanation U. — For the purposes of this section “member of the Institute” 
includes a person who was a member of the Institute on the date of the alleged 
misconduct although he has ceased to be a member of the Institute at the time 
of the inquiry. 

(8) For the piloses of any inquiry imder this section, the Council and the 
Disciplinary Committee shall have the same powers as are vested in a civil Court 
under the Code of Civil Procedure, 1908, in respect of the following matters, 
namely : — 

(a) summoning and enforcing the attendance of any person and examining 

him on oath; 

(b) the discovery and production of any document; and 

(c) receiving evidence on affidavit.] 

[a] Substituted for the original Chapter V containing Sections 21 and 22, by the 

Chartered Accountants (Amendment) Act, 1959 (15 of 1959), S. 19 [w. e. f. 

1-7-1959]. 


Section 21 — Note 2 (contd.) 

(1962-63) 67 Cal WN 475 (480): (1963) 
6 Fac LR 153. 

(5) If there is no charge, against Char- 
tered Accountant then it is not for the 
Disciplinary Committee to make general 
or roving investigation on some other 
points and hold him guilty on that 
ground. (1962-63) 67 Cal WN 475: (1963) 
6 Fac LR 153. 

(6) Disciplinary Committee can add 
new charges only on basis of material 
referred to it by Coimcil and they must 
be clear and specific. AIR 1965 Punj 295 
(303): ILR (1965) 1 Punj 220 (DB). 

(7) Reference made by Council to 
Disciplinary Conmiittee should be made 
part of record. AIR 1965 Punj 295 (300» 
302): ILR (1965) 1 Punj 220 (DB). 


8. Findings ol the Council. — (1) In 
giving finding the Council must deter- 
mine which of the specific varieties of 
misconduct as stated in the Act, ® 
her has been guilty of. ( 57) 1957-27 Com 
Cas 59 (63) (DB) (Cal). 


(2) A bald statement that the Ac- 
countant is guilty of misconduct within 
the meaning of S. 22 without specifying 
the type and variety of the misconduct 
will! reference to the clauses of the Sche- 
dule or the items added to it by the 
Council is not a complete finding. AUJ 
mi Cal 387 (389) (DB) • AIR 1957 Cal 

449 (4.53) (DB). 

(3) Where the Council Is unable to ac- 

cept the view of the Discip^linarT Com- 
mittee and comes to a conclu- 

sion, it ought, when forwarding Its opi- 


nion to the High Court to give its own 
reasons for talking a diHerent view. AIR 
1957 Cal 33 (44) (DB). 

(4) The charge of professional mis- 
conduct must be clearly proved and 
should not be inferred from mere 


ground for suspiction however reason- 
able, or what may be mere error or in- 
discretion the enquiry in a serious cases 
of professional misconduct should pro- 
ceed on formulated charges not only in 
fairness to the person charged but in 
order that evidence may relatively bear 
on the particular issue and the evidence 
should be carefully taken and judged 
according to the ordinary standard of 
proof. AIR 1968 Delhi 283 (290, 291) 

(DB). 


4. powers ol the High Court — (1) 
iless, there is a gross violation or dis- 
gard of the provisions of Chartered Ac- 
untants Act or the Regulations made 
Bremider or a gross and utter dis- 
gard of certain well-known principles 
natural justice and fairness or obvious 
sregard of essential considerations of 
w or fact, the High Court should not be 
D eager to Interfere with the findings of 
ofessional bodies like the Council of 
e Chartered Accountants of India and 
; Disciplinary Committee. AIR 1964 Cal 
'8 (181) : (1963) 6 Fac LR 273 (DB). 
(2) The powers of the High Court 
ider Section 21, sub-section (3) (as it 
ood before amendment by Act 15 of 
1 . 59 ) arc wide enough to enable the 
igh Court to adopt any course which 
its opinion will enable the High Court 
do complete justice between the par- 
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Section 21 — Note 4 (contd.) 

ties. AIR 1958 SC 72 (77. 78): 1958 SCR 

371. 

(3) The section does not curtail or 
take away any right which an Accoun- 
tant had under the Auditors Certificate 
Rules. On the other hand, it has en- 
hanced those rights by prescribing a 
judicial enquiry with a statutory right to 
be heard before final orders are passed 
in place of the mere administrative en- 
quiry provided by the Rules. (’52) 1952- 
22 Com Cas 130 (134, 135) (DB) (Bom). 

(3) The High Court under Section 21, 
sub-section (3) can take action against 
a member who is guilty of conduct 
which renders him unfit to be a mem- 
ber of the Institute, even though such 
conduct may not attract any provisions 
of the schedule. AIR 1958 SC 72 (77): 

1958 SCR 371. 

(5) A Chartered Accountant can be 
removed by the High Court in respect of 
a misconduct committed before the pass- 
ing of the Act. The Accountant has no 
vested right for a trial by the Central 
Government under the Auditors’ Certi- 
ficate Rules which was in force at the 
time of the commission of the miscon- 
duct. (’62) 1952-22 Com Cas 130 (135) 
(DB) (Bom). 

(6) Chartered Accountant misappro- 

priating funds of company in liquida- 
tion. — Proper forum for action is 
normally the High Court under Com- 
panies Act and not Disciplinary Com- 
mittee under Chartered Accountants Act. 
AIR 1956 Cal 468 (469): (1965) 11 Pac 

LR 167. 

(7) Misconduct while working as a 

liquidator will amount to professional 
misconduct on the part of the Chartered 
Accountant even in the narrow and res- 
tricted sense and he can be dealt with 
on that basis and the High Court can 
pass order imder Section 21, sub-s. (3). 
(’68) AIR 1958 SC 72 (76): 1968 SCR 

371 • (1961) 31 Com Cas 271 (273) 

(Punj). 

(8) Where the specific misconduct 

alleged is not established and in respect 
of a different type of misconduct there 
is neither a charge nor was there an 
enquiry by the council the Accountant 

cannot be found guilty of the miscon- 
duct not alleged even if on the facts 
found such a misconduct could be 

established. AIR 1957 Cal 33 (44) (DB). 

(9) The fresh plea, that the Accoun- 
tant appeared before the Income-tax 

Tribunal not in the capacity of an Ac- 
countant but in the capacity of an In- 
come-tax practitioner, which plea was 
not raised before the Institute or Disci- 
plinary Committee cannot be allowed in 
the enquiry before a High Court, in a 
reference under Section 21 (1). AIR 1967 
Cal 449 (467) (DB). 


(10) Council of Institute of Chartered 
Accountants or its Disciplinary Com- 
mittee should be allowed to appear and 
given a hearing. AIR 1964 Cal 131 (134): 
67 Cal WN 772 (DB). 

5. Ordera that High Court can pass. — 

(1) Under the section as it stood before 
its amendment by Act 16 of 1959, it was 
open to the High Court on a reference 
imder Section 21 to pass such order as 
appears to the Court to be fit and pro- 
per having regard to the circumstances 
of the case. It was not bound whenever 
it found an accountant guilty of mis- 
conduct, to order his remov^. S. 20 (2) 
of the Act must be read subject to the 
powers of the High Courts imder Sec- 
tion 21 (3) of the Act. (’52) 1952-22 Com 
Cas 303 (305) (DB) (Mad) • AIR 1956 
Hyd 205 (208): ILR (1956) Hyd 591 
(DB) • (’62) 1952-22 Com Cas 130 (135) 
(DB) (Bom) • AIR 1960 Mad 122 (123, 
124): 1960 Cri LJ 366: (1959) 2 Mad U 
542 (DB). 

(2) The High Court is entitled to im- 

pose penalties less severe than removal 
from the membership register in cases 
where the misconduct is not of a suffi- 
cient gravity so as to entail such remo- 
val. AIR 1954 Cal 299 (300) (DB) • 

(1960) 2 Orissa JD 122 : ILR (I960} Cut 
217. (The High Court is competent to 
pass orders appropriate to the circums- 
tances of the case without directing the 
permanent removal of the name of the 
respondent from the register of the Insti- 
tute.) 

(3) The power of the High Court 

under sub-section (3) (before amendment 
by Act 15 of 1957) can be exercised to 
award punishment by way of censure, 
reprimand, suspension or removal of a 
member. AIR 1952 Nag 393 (394, 395)’ 
ILR (1953) Nag 324: 1953 Cri LJ 46 

(DB) • AIR 1953 Mad 310 (312): ILR 
(1953) Mad 357 (DB) • (’62) 1952-22 

Com Cas 130 (136) (DB) (Bom). 

(4) The power of the High Court to 

impose lesser penalty can be exercised 
even in cases in which the misconduct 
is of the kind enumerated in the sche- 
dule as meriting removal. AIR 1956 Cal 
414 (425) (DB) • AIR 1968 SC 1104: 

(1968) 2 SCJ 785. (AIR 1964 Cal 131. 
Reversed.) • AIR 1963 Mad 99: 1963 (1) 
Cri LJ 302: (1963) 2 Mad U 42 (DB). 

(5) The temporary removal of an ac- 
countant who has not only made a false 
statement but without contrition persisted 
in defending the statement as true is 
justified. AIR 1952 Pun] 259 (261) (DB). 

(6) An order imposing a lesser 
punishment can be taken as a finding by 
the High Court of its view on Ihc 
question of the fitness of the Chartered 
Accountant to be a member rather than 
as a finding of his liability in regard to 
some act or omission which carries with 
it under the Act the consequence of 
removal, AIR 1956 Cal 414 (424) (DB). 
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tt * I^or ^he purposes of this Act, the 

exprfasion professional misconduct” shaU be deemed to include any act or omission 

specified m any of the Schedules, but nothing in this secHon shall be construed 
to limit or abridge in any way the power conferred or duty cast on the Council 
under sub-section (1) of Section 21 to inquii'e into the conduct of any membot 
of the Institute under any other circumstances.] 

[a] See foot-note [a] under S. 21. 

Seclifln 21 — Nole 6 (confd.) 

(7) Seclion 20 (2) when read with 
Section 21 (3) (as it stood before amend- 
ment by Act 15 of 1959) only prescribe 
the duty of the Council to carry out 
the order of the High Court and the 
right of a member to be readmitted in 
accordance with the order of the High 
Court. AIR 1952 Nag 393 (394): ILR 
(1953) Nag 324: 1953 Cri LJ 46 (DB). 

(8) The word ‘final’ in Section 21 (3) 

(as it stood before amendment by Act 
15 of 1959) and the procedure mention- 
ed in (a), (b) and (c) of Section 20 (1) 
suggest that there should be no undue 
or unreasonable delay by the office of 
the High Court in disposing of references 
made under Section 21. AIR 1964 (ial 
178 (181): (1963) 6 Fac LR 273 (DB). 

(9) Complaint alleging contravention 
of Section 27 — Report of Disciplinary 
Committee that charges were not proved 
— On reference to High Court imder 
Section 21 none present on behalf of 
Government on date of hearing — Find- 
ing of Committee accepted and charges 
held not proved. (1955) Madh BLR (Civ) 

633: 1956 Madh BU 61. 

6. Mitigating circumstances. — (1) The 
ends of justice require that some penalty 
should be inflicted upon a person for 
professional misconduct, but at the same 
time it may be satisfied by the infliction 
of a moderate punishment. AIR 1957 Cal 
449 (458) (DB). 

(2) The young age of the accoimtant 
that he had been aided and abetted by 
the complainant himself and that if a 
severe punishment were imposed it 
would altogether blast the career of the 
accountant arc considerations which the 
Count can take into account in favour of 
the accountant. AIR 1957 Cal 449 (458) 

(DB). 

(3) Where the facts showed that there 
had been only an error of judgment 
which amounted to a technical miscon- 
duct and that the record of the accoun- 
tant was blemishicss and there had been 
no mercenary consideration it was held 
that a mere warning was sufficient to 
meet the necessities of the case. AIR 
1953 Mad 310 (313): ILR (1953) Mad 

357 (DB). .i . , 

(4) That the act amounting to mis- 
conduct was not Induced by monetary 
consideration and further had been done 
by inexperienced accoimtant within a 
very short time after the application of 
the Act to Hyderabad were taken Into 
consideration to let off the accounts* 
with a warning. AIR 1960 Hyd 206 f208)i 
ILR (1966) Hyd 691 (DB). 


(5) Where a person signed a certi- 
ficate as an accountant even before his 
enrolment impelled by a desire to oblige 
a relative and not for enriching himself 
it was held that his case could be viewed 
lenienUy. AIR 1955 Punj 244 (245) (DB). 

(6) That the irregularity not detected 
is not likely to result in serious conse- 
quences and that the auditor in default 
has an unblemished record are sufficient 
justification for viewing his lapse 
leniently. AIR 1957 Cal 387 (393) (DB). 

(7) Where an accountant does some- 
thing which is improper and contrary to 
the traditions of the profession moti- 
vated by mercenary considerations the 
facts that be is long in practice and that 
it is his first misconduct and that his 
carrer will be blasted are not sufficient 
to take a lenient view. (’62) 1952-22 Com 
Cas 130 (137, 138) (DB) (Bom). 

(8) When an accountant has proved 

himself to he capable of such infamous 
conduct by which he will be a constant 
danger to the public as also to young 
men aspiring to enter the profession of 
accounts, the Court cannot let him go 
with anything less than the maximum 
punishment of removing his name from 
the Register and debarr him per- 
manently from practising. (’57) 1957-27 

Com Cas 59 (64) (Cal). 

(9) A mere warning is not sufficient 
for a Chartered Accountant who is 
capable of making misstatement to his 
own Institute in regard to the discharge 
of his professional duties in the interest 
of a friend or a protege but an order of 
suspension is precisely the kind of 
penalty which would meet the ends of 
justice in such a case. AIR 1954 Cal 299 
(301) (DB). 

7. Appeal against order of High Court. 

— (1) An order passed by the High 
Court upon a reference under this sec- 
tion is not open to appeal to the 
Supreme Court. AIR 1953 Mad 79 (80): 
ILR (1963) Mad 862 (DB). 

Section 22 — Note 1 

(1) The section contemplates by the 
use of the word "include” also cases of 
misconduct consisting of acts and omis- 
sions which arc not covered by the 
clauses of the Schedule. (’56) AIR 1950 
Cal 414 (424) (DB) • (’63) AIR 1963 
Mad 310 (311. 312): ILR (1963) Mad 
367 (DB) • (’62) 1952-22 Com Cas 130 
(134) (DB) (Bom) • (1967) 2 Mad U 
460 (461): 80 Mad LW 608 (DB). (Re- 
ceipt of amount other than preznium by 
Chartered Accoimtant as coaslderation 
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Section 22 — Note 1 (contd.) 
for entertaining articled clerk amounts to 
professional misconduct.) • AIR 1964 Cal 
178 (181, 182, 183): (1963) 6 Fac LR 

273 (DB) • (1961) 2 Mad L J 

651 (554): (1961) 31 Com Cns 567. (An 
accoimtant who does not personally look 
into the accounts hut merely delegates 
tlicm to his assistants cannot be said to be 
acting with due skill and care and is 
guilty of gross negligence.) * 1963 Ker 
LT 695 (696): (1963) 2 Com LJ 142. (A 
Chartered Accountant who has com- 
pletely abdicated his duty in having 
failed to verify the basis of the transfer 
of a large sum from one account to 
another and has not cared to ascertain 
the effect it w’ould have on the recovery 
of the debt is guilty of gross negligence.) 

(2) In respect of matters which are 
not specified in the schedule, it will be 
for the Council and ultimately for Uie 
Court to decide whether the acts or 
omissions complained of are such as to 
render a delinquent unfit to be a mem- 
ber of the Institute. AIR 1953 Mad 310 
(311, 312): ILR (1953) Mad 357 (DR) * 
AIR 1956 Hyd 205 (207): ILR (1956) 
Hyd 691 (DB) • (’52) 1952-22 Com Cas 
130 (134) (DB) (Bom). 

(3) The larger powers and jurisdiction 
conferred by Section 21 (1) can be in- 
voked by the Council to hold enquiries 
into the conduct of the Accountant even 
when the conduct may not fall expressly 
within the inclusive definition contained 
in the earlier part of this section. AIR 
1958 SC 72 (77): 1958 SCR 371. 

(4) The condition that some one or 
other should have a relief against the 
auditor for a breach of duty owed to 
him is not a sine qua non of actions 
amounting to professional misconduct 
under Section 22, Chartered Accountants 
Act. AIR 1956 Hyd 205 (207, 208): ILR 
(1956) Hyd 591 (DB). 

(5) A failure to do the duty, partial 
or entire, is not professional misconduct 
unless there was also a failure to act 
honestly and reasonably. AIR 1957 Cal 
33 (43) (DB) • AIR 1968 Delhi 283 (290) 
(DB). 

(6) A failure to do something which 
he should have done in the course of 
his audit work is not absolved by the 
chartered accountant informing the 
share-holders of the omission. (’56) AIR 
1966 Cal 414 (421) (DB). 

(7) Where a Chartered Accountant ac- 
cepts without obtaining the permission of 
the Government a private engagement 
with the Directors and Managing Agents 
of the companies into whose very con- 
duct he was appointed by the Govern- 
ment to investigate, he must be held 
guilty of misconduct. (’55) AIR 1955 
Mad 71 (72) (DB). 

(8) A Chartered Accountant who 
knowingly signs an incorrect balance 
sheet and further antedates his signature 
he commits serious miscosduct in respect 


of both his acts. (’52) 1952-22 Com Cas 
168 (172, 173) (DB) (Bom). * AIR 1968 
SC 1104 (1107, 1108): (1968) 2 SCJ 785. 

(9) An accountant has a duty to take 

as im articled clerk one who is not 
engaged in any business and further not 
to permit him to engage in husine.ss dur- 
ing the period of service. A breach in 
tliis duly is conduct which renders liim 
unfit to be a member of the institute. 

(’53) AIR 1953 Mad 310 (312): ILR 

(1953) Mad 367 (DB). 

(10) A Chartered Accountant who on 
the termination of his appointment as 
liquidator by Court is uniible to return 
Uie securities and cash and therefore to 
gain time cmploj's delaying tactics is 
guilty of grossly improper aud uiiwortliy 
conduct. (58) AIR 1958 SC 72 (78): 195'8 
SCR 371. (60 Cal WN 91, Reversed.) 

(11) Where a person signed a certi- 
ficate as chartered accountant bet ore he 
was enrolled but that was not done for 
any profit but only to oblige a relative 
it was held that there was misconduct 
although not so serious as to render him 
unfit to be a member of the profession. 
(’55) AIR 1955 Punj 244 (245) (DB). 

(12) A Chartered Accountant repre- 

senting an asscssce does not cease to be 
an Accountant but remains answerable to 
the Council for any misconduct which 

he may commit in connection with In- 
come-tax proceedings. (’57) AIR 1957 CaJ 
449 (457) (DB). 

(13) A Chartered Accountant repre- 

senting an Income-tax assessee is under 
an obligation only to the asscssce to 
audit his account and prepare statements 
with due skill and diligence. His failure 
to Investigate into the correctness of the 
account is no misconduct because that 
is the lookout of the Income-tax Autho- 
rities to whom he owes no duty. (’53) 
AIR 1953 Mad 152 (153, 154): ILR 

(1953) Mad 634 (DB). 

(14) Perjury by a Chartered Accoun- 
tant while in tlie witness box not in his 
capacity as such accountant is not pro. 
fessional misconduct. (’,52) 1952-22 Com 
Cas 168 (169) (DB) (Bom). 

(15) A Chartered Accountant who 
solicits professional work by personal 
communication is guilty of professional 
misconduct even though the contents in 
the communication may not directly 
relate to it. (1960) 2 Orissa JD 122: ILR 
(1960) Cut 217. 

(16) Notification issued by the Presi- 
dent of the Institute of Chartered Ac- 
coimtants of India in exercise of powers 
conferred by Clause 2 of Part II of the 
Schedule II, declaring the issuing of 
manifestoes or Circulars, canvassing votes 
by visiting places of business or resi- 
dences of the voters or in any other 
manner and organising parties to enter- 
tain voters as misconduct held was, com 
pletely valid. AIR 1967 SC 1257 (1259. 
1260): (1967) 2 SCR 256. (AIR 1965 Mys 
112, Partly reversed.) 
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a[22A. Appeals. — (1) Any member of the Institute aggrieved by any order 
of the Council imposing on him any of the penalties referred to in sub-section (4) 
of Section 21, may, within thirty days of the date on which the order is communi- 
cated to him, prefer an appeal to the High Court ; 

Provided that the High Court may entertain any such appeal after the expiry 
of the said period of thirty days, if it is satisfied Aat the member was prevent- 
ed by sufiBcient cause from filing the appeal in time. 

(2) The High Court may, on its own motion or otherwise, after calling for 
the records of any case, revise any order made by the Council imder sub- 
section (2) or sub-section (4) of section 21 and may— 

(a) confirm, modify or set aside the order; 

(b) impose any penalty or set aside, reduce, confirm, or enhance the penalty 

imposed by the order; 

(c) remit the case to the Council for such further inquiry as the High 

Court considers proper in the circumstances of the case; or 

(d) pass such other order as the High Court thinks fit : 

Provided that no order of the Council shall be modified or set aside un- 
less the Council has been given an opportunity of being heard and no order 
imposing or enhancing a penalty shall be passed unless the person concerned 
has also been given an opportunity of being heard. 

Explanation. — In this section ‘High Court" and “member of the Institute* 
have the same meanings as in Section 21.] 

[a] See foot-note [a] imder S. 21. 

> - II r 


CHAPTER VI 


REGIONAL COUNCILS 

23, Constitution and functions of Regional Councils. — (1) ‘[For the pur- 
pose of advising and assisting it on matters concerning its functions, the Council 
may constitute such Regional Councils] as and when it deems fit for one or more 
of the regional constituencies that may be specified by the Central Gk)veniment 
under clause (a) of sub-section (2) of S. 9. 

(19) Auditor owes no duty to disclose 
irregular transaction to subscribers of 
Fund — He is not guilty of misconduct 
on account of his failure to state it in 
statement of account. AIR 1964 Cal 131 
(137): 67 Cal WN 772 (DB). 

(20) A Chartered Accountant who 
falsely represents that a vacancy of arti- 
cles clerk exists, when in fact it does not 
and accepts a premium for admission to 
such vacancy, is guilty of misconduct 
(1956) 26 Com Cas 276 (278) (Cal). 


SeellOD 22 — Note 1 (©ontd.) 

(17) Accountant accepting statement of 

management and certifying correctness of 
balance-sheet and profit and loss account 
without tnaulring into circumstances 
exciting suspicion Is guilty of JfroM 
negligence. AIR 1963 Mad 19M 

( 1 ) Cri U 302: (1963) 2 Mad U 42 

(DB) • AIR 1960 Mys 262 (264, 265): 38 
Mys LJ 366. (Failure of a Chartered Ac- 
countant to insist on the production of 
the certificates from other banks in order 
to verify the balances constitutes gross 
negligence in the discharge of his profes- 
sional duties and he Is guilty of miscon- 
duct under Clauses (Q) and (R) of the 
Schedule to Section 22.) 

(18) A Chartered Accountant who 
signs the usual auditor's report without 
any remark on an apparently sound 
balance-sheet would be blamed if the 
bank afterwards discovered to be Insol- 
vent. AIR 1960 Kcr 309 (311): I960 Kei 
U 347 (DB). 


Section 22-A — Note 1 

(1) Misconduct — Auditor — Duties of 

— Failure to check renewal of managing 
agents agency agreement at the time of the 
audit was considered as gross negligence 
by Disciplinary Committee Council of 
the Institute dissented from that finding 

— On revision, the High Court held 
that Auditor was not grossly negligent 
in his duties. AIR 1964 Mad 398 (401)* 
77 Mad WN 207. 
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(2) The Regional Councils shall be constituted in such manner and exer- 
cise such fuctions as may be prescribed, 

[a] Substituted for the words “The Council may constitute such Regional 
Coimcils,” by the Chartered Accountants (Amendment) Act, 1959 (15 ot 
1959), S. 20 [w.e.f. 1-7-1959]. 


CHAPTER Vn 
PENALTIES 

24 penalty for falsely clauning to be a mcmb^, etc. — ^Any person who,— 

(i) not being a member of the Institute, — 

(a) represents that he is a member of the Institute; or 

(b) uses the designation Chartered Accoimtant, or 

(ii) being a member of the Institute, but not having a certificate of practice, 

represents that he is in practice or practices as a chartered accountant, 

shall be punishable on first conviction with fine which may extend to one thousand 
rupees, and on any subsequent conviction with imprisonment which may extend 
to six months or with fine which may extend to five thousand rupees, or with 
both. 

‘[24A. Penalty for using name of the Council, awarding degrees of chartered 
accountancy, ©tc. — (1) Save as otherwise provided in this Act, no person shall — 

(i) use a name or a common seal which is identical with the name or the 

common seal of the Institute or so nearly resembles it as to deceive 
or as is likely to deceive the public; 

(ii) award any degree, diploma or certificate or bestow any designation 
which indicates or purports to indicate the position or attainment of 
any qualification or competence similar to that of a member of the 
Institute; or 

(iii) seek to regulate in any manner whatsoever the profession of chartered 
accountants. 

(2) Any person contravening the provisions of sub-section (1) ghgll^ without 

prejudice to any other proceedings which may be taken against be punish- 

able with fine which may extend on first conviction to one thousand rupees, and 
on any subsequent conviction with imprisonment which may extend to six 
months, or with fine which may extend to five thousand rupees, or with both. 

(3) Nothing contained in this section shall apply to any University established 
by law or to any Body afiBliated to the Institute.] 

[a] Inserted by the Chartered Accoimtants (Amendment) Act, 1959 (15 of 1959) 

S. 21 [w.e.f. 1-7-1959]. 

25. Companies not to engage in accountancy.— (1) No company, whether 
Incorporated in India or elsewhere, shall practice as chartered accountants. 

(2) If any company contravenes the provisions of sub-section (1), then, with- 
out prejudice to any other proceedings which may be taken against the company, 
every director, manager, secretary and any other officer thereof who is knowingly 
a party to such contravention shall be punishable with fine which may extend on 

f^t conviction to one thousand rupees, and on any subsequent conviction to five 
thousand rupees. 

M. Unqualified persons not to dgn documents.— (1) No person other than a 
member of the Institute shall sign any document on behalf of a ‘[chartered ac- 
countant in practice] or a **[£1111 of such chartered accountants] in his or its 
professional capacity. 
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(2) Any person contravening the provisions of sub-section (1) shall, without 
prejudice to any other proceedings which may be taken against him, be punish- 
abl© with fin© which may extend on first conviction to one thousand rupees and on 
any subsequent conviction with imprisonment which may extend to six months or 
with fine which may extend to five thousand rupees or with both. 

[a] Substituted for “chartered accountant” by the Chartered Accountants (Amend- 

ment) Act, 1959 (15 of 1959), S. 22 [w. e. f. 1-7-1959], 

[b] Substituted for “finn of chartered accountants,” ibid [w. e. f. 1-7-1959], 

27. Maintenance of branch offices. — (1) Where a ‘[chartered accountant in 

practice] or a ^[firm of such chartered accountants] has more than one office in 

India, each one of such offices shall be in the separate charge of a member of the 
Institute : 

Provided that the Council may in suitable cases exempt any ‘[chartered ac- 
countant in practice] or a ‘‘[firm of such chartered accountants] from the operation 
of this sub-section. 

(2) Every ‘[chartered accountant in practice] or a ‘’[firm of such chartered 
accountants] maintaining more than one office shall send to the Council a list 
of offices and the persons in charge thereof and shall keep the Council informed 
of any changes in relation thereto. 

[a] Substituted for “chartered accountant,” by the Chartered Accountants 
(Amendment) Act, 1959 (15 of 1959), S. 22 [w. e. f. 1-7-1959]. 

[b] Substituted for “firm of chartered accountants,” ibid [w. e. f. 1-7-1959]. 

28. Sanction to prosecute. — No person shall be prosecuted under this Act 
except on a complaint made by or under the order of the Council or of the Central 
Government. 


CHAPTER V] 


• MISCELLANEOUS 


29. Reciprocity. — (1) Where any country, specified by the Central Govern- 
ment in this behalf by notification in the official Gazette, prevents persons of 
Indian domicile from becoming members of any institution s imilar to the Institute 
of Chartered Accountants of India or from practising the profession of accountancy 
or subjects them to unfair discrimination in that country, no subject of any such 
country shall be entitled to become a member of the Institute or practise the pro- 
fession of accoimtancy in India. 

(2) Subject to the provisions of sub-section (1), the Council may prescribe 
the conditions, if any, subject to which foreign qualifications relating to accountancy 
shall be recognised for the purposes of entry in the Register. 


30. Power to make regulations.— (1) The Coimcil may, by notification in the 
Gazette of India, make regulations* for the purpose of carrying out the objects of 
i-hi^ Act, and a copy of such regulations shall be sent to each member of the 

Institute. 


Section 27 — Note 1 
II) Complaint alle^finR contravention 
of Section 27 — Report of Disciplinary 
Committee that charges were not proved 
—On reference to HUh Court under Sec- 
tion 21, none present on behalf of Gov- 
ernment on date of hearing — Finding 
of Committee accepted and charges held 
not proved. 1965 Madh BLR (Civ) 633. 

Section 30 — Note 1 

(1) Clause (J) of sub-section (2) does 
not by Itself create a right in the Char- 


tered Accountants to charge premia from 
articled clerks but only provides the 
council with the power, if a provision is 
otherwise made for charging premia or 
even if a practice of charging such pre- 
mia grows up, to regulate the premia 
that may become chargeable by fixing its 
upper and lower limits. Therefore, in the 
absence of any right conferred by the 
Act itself it cannot be said that a regu- 
lation which provides for the refund of 
the premia Is one contrary to the provi- 
sions of Clause (J) of Sub-section (2), 
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(2) In particular, and without prejudice to the generality of the foregoing 
power, such regulations may pro\ide for all or any of tlie following matters : — 

(a) the standard and conduct of examinations under this Act; 

(b) the qualifications for the entry of the name of any person in the Regis- 

ter as a member of the Institute; 

(c) the conditions under which any examination or training may be treated 

as equivalent to the examination and training prescribed for members 
of the Institute; 

(d) the conditions under which any foreign qualification may be recognised; 

(e) the manner in which and tlie conditions subject to which applications 

for entry in the Register may be made; 

(f) the fees payable for membership of the Institute and the annual fees 

payable by associates and fellows of the Institute in respect of their 
certificates; 

(g) the manner in which elections to the Council and the Regional Coun- 

cils may be held; 

(h) the particulars to be entered in the Register; 

(i) the functions of Regional Councils; 


*’[(j) the training of articled and audit clerks, the fixations of limits within 
which premia may be charged from articled clerks and the cancella- 
tion of articles and termination of audit service for misconduct or for 
any other suflBcient cause]; 

(k) the regulation and maintenance of the status and standard of profes- 

sional qualifications of members of the Institute; 

(l) the carrying out of research in accountancy; 

(m) the maintenance of a library and publication of books and periodicals 
on accountancy; 

(n) the management of the property of the Council and the maintenance 

and audit of its accounts; 

(o) the summoning and holding of meetings of the Council, the times and 
places of such meetings, the conduct of business thereat and the num- 
ber of members necessary to form a quorum; 

(p) the powers, duties and functions of the President and the Vice-Presi- 
dent of the Council; 


(q) the functions of the Standing and other committees and the conditions 

subject to which such functions shall be discharged; 

(r) the terms of oflBce, and the powers, duties and functions of the Secretary 

and other officers and servants of the Council; 

(s) the exercise of disciplinary pow«s conferred by this Act, and 


SecUon 80 — Note 1 (contd.) 

AIR 1954 Cal 613 (516, 617) (DB). 
1962 Cal 189, Reversed.) 

(2) Regulations 62-A and 62-B prov 
tog for service of notice on every me 
her and flxini^ a quorum for a meet 
of a Standinf; Committee in so far 
they apply to the Disciplinary Commit 
« not in excess of the rule-mak 
power of the Council under sub-s. 
(q). AIR 1957 Cal 387 (389) (DB) • 
1964 Cal 131 (136): 67 Cal WN 772. 

(3) Refpilation 78 which is one of 
Regulations oriirinally framed by the C 
^al Government and therefore must 
darned to have been made by the Co 
^ with iU laM clause add^ by 


Council’s notification makes it clear that 
a Chartered Accountant acting as a liqui- 
dator under an order of the Calcutta 
High Court renders professional work, 
(’68) AIR 1958 SC 72 (76. 76): 1968 SCR 
371. 

(4) The Council may under Section 30 
of the Act by notification make re<nila- 
tions in connection with the conduct of 
elections. The Regulations enumerated 
different heads for disciplinary action in 
connection with the conduct of the elec- 
tion; but they did not, either expressly 
or by necessary implication prohibit the 
Cotmcil from addlni; additional heads of 
disciplinary action. AIR 1967 SC 12&7 
(1260): (1968) I SCJ 319. 
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^°AcT ™^**®*^ “ required to be or may be prescribed under 

the rnLfJ’ made by the CouncU under this Act shaU be subject to 

mrat ^ of previous pubhcation and to the approval of the Central Govern- 

(4) NoUvithstoding jmything contained in sub-sections (1) and (2) the Central 

first regulations for the purposes mentioned in this 
fnH h II such regulation shall be deemed to have been made by the Council, 
Md shall remain m force from the date of the coming into force of this Act, until 
they are amended, altered or revoked by the Council. 

[a] For the Chartered Accountants Regulations 1949, see Gazette of India, dated 

^5th June 1949, Part I, page 796. 

[b] Substituted for clause G) of sub-section (2), by the Chartered Accountants 
(Amendment) Act, 1959 (15 of 1959), S. 23 [w. e. f. 1-7-1959]. 

'‘[30A. Powers of Central Goverumew to direct regulations to be made or 

to make or amend regulations.— (1) Where the Central Government considers it 

expedient so to do, it may. by order in writing, direct the Council to make any 

reg^ations or to amend or revoke any regulations already made within such period 
as It may specify in thic behalf. 

(2) If the Council fails or neglects to comply with such order within the 

specited period, the Central Government may make the regulations or amend or 

revoke the regulations made by the Council, as the case may be, either in the 

form specified in the order or with such mo^cations thereof as the Central Gov- 
ernment thinks fit.] 

[a] Inserted by the Chartered Accountants (Amendment) Act 1959 (15 of 1959). 
S. 24 [w. e. f. 1-7-1959]. 


•[31. Construction of referencos. — Any reference to a chartered accountant 
or a registered accountant or a certified or qualified auditor in any other law or 
in any document whatsoever shall be construed as a reference to a chartered ac- 
countant in practice within the meaning of this Act.] 

[a] Substituted for old Section 31, by the Chartered Accountants (Amendment) 
Act, 1959 (15 of 1959), S. 25 [w. e. f. 1-7-1959]. 


32. Act not to affect right of accoimtants to practise as such in Part B 
States. — Nothing contained in this Act shall affect the right of any person who, 
at the commencement of this Act, is entitled to engage hhnself in the practice of 
accountancy in any •[Part B State] under any law in force in that State, to conti- 
nue to engage himself in the practice of accountancy in that State after the com- 
mencement of this Act. 

[a] Sub.stituted for "Acceding State,'" by A. L. O., 1950. 

NOTE. — Immediately before the 1st of November, 1956 the following were the 
Part B States in India: Hyderabad, Jammu and Kashmir, Madhya Bharat, 
Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. Of these, 
Jammu and Kashmir, Rajasthan and Travancore-Cochin (now known as 
Kerala) are full-fledged States; My.sore with addition of territories from 
Bombay and Hyderabad is now known as State of Mysore; Hyderabad is 
now part of Andhra Pradesh, Madhya Bharat that of Madhya Pradesh, 
Pepsu of Punjab and Saurasthra of Gujarat. 


33. Amendment of Section 144, Indian Companies Act, 1913. — [Repealed by 
the Repealing and Amending Act, 1952 (48 of 1952), S. 2 and Sch. 1 [2-8-1952].] 
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•[THE FIRST SCHEDULE 
(See Sections 21 (4) and 22) 

PART I 

PROFESSIONAL MISCONDUCT IN RELATION TO CHARTERED 

ACCOUNTANTS IN PRACTICE 

A chartered accountant in practise shall be deemed to be guilty of profes- 
sional misconduct, if he — 

(1) allows any person to practise in his name as a chartered accountant 

unless such person is also a chartered accountant in practice and is 
in partnership with or employed by himself; 

(2) pays or allows or agrees to pay or allow, directly or indirectly, any 

share, commission or brokerage in the fees or profits of his professional 
business, to any person other than a member of the Institute or a 
partner or a retired partner or the legal representative of a deceased 
partner; 

Explanation. — In this item “partner” includes a person residing outside 
India with whom a chartered accountant in practice has entered into 
partnership which is not in contravention of Item (4) of this Part. 

(3) accepts or agrees to accept any part of the profits of the professional 

work of a lawyer, auctioneer, broker or other agent who is not a mem- 
ber of the institute; 

(4) enters into partnership with any person other than a chartered account- 

ant in practice or a person resident without India who but for his 
residence abroad would be entitled to be registered as a member under 
clause (v) of sub-section (I) of Section 4 or whose qualifications are 
recognised by the Central Government or the Council for the purpose 
of permitting such partnerships, provided that the chartered accountant 
shares in the fees or profits of the business of the partnership both 
within and without India; 

(5) secures, either through the services of a person not qualified to be his 

partner or by means which are not open to a chartered accountant, 
any professional business; 

(6) solicits clients or professional work either directly or indirectly, by 

circular, advertisement, personal communication or interWew or by 

any other means; 

(7) advertises his professional attainments or services, or uses any designa- 

tion or expressions other than chartered accountant on professional 
documents, visiting cards, letter heads or sign boards, unless it be a 
degree of a University established by law in India or recognised by the 
Central Government or a title indicating membership of the Institute 
of Chartered Accountants or of any other institution that has been 
recognised by the Central Government or may be recognised by the 
Council; 


SCHEDULE 1 

tNote: — The case law given below is 
under the old Schedule as it stood be- 
fore its amendment by Act 15 of 1959.1 

Sch, L Part I, CL (8) — Note 1 
(1) Chartered Accountant Is not guilty 
of misconduct under Clause (c) (of old 
Schedule) by entrusting the conduct of 
the Income-tax cases of his clients to an 


employee who is in his pay. The mere 
fact that the employee is described in 
the authorisation to appear as Income- 
tax practitioner for the purpose of Sec- 
tion 61. Income-tax Act does not make 
him a lawyer looking to the assessee for 
fees. Hence neither in fact nor in law 
can there be anv agreement between him 
and his master for sharing of the fees. 
(’53) AIR 1953 Mad 346 (347). 
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(8) accepts a position as auditor previously held by another chartered 
accountant or a restricted State auditor without first communicating 
with him in writing; 

(9) accepts an appointment as auditor of a company without first ascertain- 

ing from it whether the requirements of Section *^[225] of the Com- 
panies Act, 1956, in respect of such appointment have been duly comr 
piied with; 

(10) charges or offers to charge, accepts or offers to accept in respect of any 
professional employment fees which are based on a percentage of 
profits or which are contingent upon the findings or results of such 
employment, except in cases which are permitted under any regulations 
made under this Act; 

(11) engages in any business or occupation other than the profession of 
chartered accountants unless permitted by the Council so to engage • 

Provided that nothing containing herein shall disentitle a chartered accountant 
from being a director of a company, unless he or any of his partners is interested 
in such company as an auditor; 

(12) accepts a position as auditor previously held by some other chartered 
accountant or a restricted State auditor in such conditions as to con- 
stitute xmder-cutting; 

(13) allows a person not being a member of die Institute or a member not 
being his partner to sign on his behalf or on behalf of his firm, any 
balance-sheet, profit and loss account report or financial statements. 

[a] Substituted for the Figures 226 by the Repealing and Amending Act 1964 
(52 of 1964), S. 3 and Sch. H [28-12-1964], 

PART n 

PROFESSIONAL MISCONDUCT IN RELATION TO MEMBERS OF THE 

INSTITUTE IN SERVICE 

A member of the Institute (other than a member in practice) shall be deemed 
to be guilty of professional misconduct, if he being an employee of any company, 
fiirm or person— 

(a) pays or allows or agrees to pay directly or indirectly to any person any 

share in the emoluments of the employment undertaken by the mem- 
ber; 

(b) accepts or agrees to accept any part of fees, profits or gains from a law- 

yer, a chartered accountant or broker engaged by such company, firm 
or person or agent or customer of such company, firm or person by 
way of commission or gratification; 

(c) discloses confidential information acquired in the course of his employ- 

ment except as and when required by law or except as permitted by 
the employer. 

Cas 303 (305) (DB) (Mad). 

Sch. I, Part I, Cl. (10) — Nole 1 
(1) An agreement that the accountant 
would be paid ten percent of the 
amount obtained as relief in a pending 
Income-tax oppcal, even on the assump- 
tion that it includes the fee payable to 
the Counsel, offends Cl. (m) inasmuch 
as the fees payable to him after deduct- 
ing the Counsel’s fee will be an amount 
commuted on a percentage basis. AIR 
1057 Cal 449 (466) (DB). 


Sch. I, Part L a, (8) — Note 1 
(1) Clause (h) (of old Schedule) is not 
confined only to the acceptance without 
notice of the position of the auditor be- 
fore the expiry of the year of office of 
another auditor but extends also to such 
acceptance after the expiry of the year 
for a subsequent year. As the words 
''position as auditor" are of general 

character it cannot be said that each 
year's tenure is indcpcndnnt of the office 
during other years. ('62) 1052-22 Com 
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PART m 

PROFESSIONAL MISCONDUCT IN RELATION TO MEMBERS OF THE 

INSTITUTE GENERALLY 

A member of the Institute, whether in practice or not, shall be deemed to 
be guilty of professional misconduct, if he — 

(1) includes in any statement return or form to be submitted to the Coun- 

cil any particulars knowing them to be false; 

(2) not being a fellow styles himself as a fellow; 

(3) does not supply the information called for, or does not comply with the 

requirements asked for, by the Council or any of its Committees. 


THE SECOND SCHEDXT^ 

(See Sections 21 (5) and 22) 

PART 1 

PROFESSIONAL MISCONDUCT IN RELA TIO N TO CHARTERED 
ACCOUNTANTS IN PRACTICE REQUIRING ACTION BY A HIGH COURT. 

A chartered accountant in practice shall be deemed to be guilty of profes- 
sional misconduct, if he — 

(1) discloses information acquired in the course of his professional engage- 

ment to any person other than his client, without the consent of 1^ 
client or otherwise than as required by any law for the time being 
in force; 

(2) certifies or submits in his name or in the name of his firm a report 

of an examination of financial statements unless the examination of 
such statements and the related records has been made by him or by 
a partner or an employee in his firm or by another chartered ac- 
countant in practice ; 

(3) permits his name or the name of his firm to be used in connection 

with an estimate of earnings contingent upon future transactions 
in a manner which may lead to the belief that he vouches for the 
accuracy of the forecast; 

(4) expresses his opinion on financial statements of any business or any 

enterprise in which he, his firm or a partner in his firm has a substan- 
tial interest, unless he discloses the interest also in his report; 

(5) fails to disclose a material fact known to him which is not disclosed 

in a financial statement, but disclosure of which is necessary to 
make the financial statement not misleading; 


Sch. L Part III, Cl. (1) — Note 1 

(1) A chartered accountant giving 
WTODK particulars in his application for 
inclusion in the list of accountants to 
train articled clerks and for the fellow- 
ship of the Institute, knowing them to 
be false is truilty of misconduct falling; 
within Clause (ul (of old Schedule). 
(’62) AIR 1952 1952 Pun 259 (261) (DB). 

Sch. n. Part I, Cl. (2) — Note 1 

(1) Auditor appointed by company 
basin;? his report filed under Section 227, 
Companies Act, on work done by inter- 
nal auditor of the Company who was a 
Chartered Accountant in practice — 
Auditor also mentionin;; that fact in his 
report — Charge of professional mis- 
conduct under Cls. (2) and (8) — Disci- 
plinary Committee exoneratin;? him of 


charge under Cl. (2) and first part of 
Cl. (8) — Held, there was no profes- 
sional misconduct in respect of second 
part of Clause (8) also. AIR 1964 Puni 
452 (454): 66 Punj LR 906 (DB). 

Sch. n. Part I, CL (6) — Note 1 

(1) It is the duty of an auditor to 
mention that there is non-compliance 
with the statutory direction in the Com- 
panies Act regarding the deposit of call 
money on the shares in scheduled banks 
He fails in his duty in accepting the ex- 
planation given by the managing director 
and omitting to make a mention of non- 
compliance. (’64) AIR 1954 Mad 1080 
(1082): 1954 Cri LJ 1634 (DB). 

(2) Whether an auditor of a Com- 
pany's accoimt conveys all material in- 
formation in his public report or in a 
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(6) fails to report a material mis-statement known to him to appear in a 
financial statement with which he is concerned in a professional 

capacity; 


(7) is grossly negligent in the conduct of his professional duties; 


Scb. II, Part I, Cl. (5) — Note 1 (contd.) 

confidential report his duty is to m^e 
full, careful and truthful report in de- 
fault of which he fails in discharge of his 
obligation. AIR 1956 Cal 414 (421) (DB). 

(3) Chartered accountant appointed by 
Company to audit accounts of em- 
ployee's Provident Fund — Trustees of 
fund advancing loan to company in con- 
travention of Rules of fund — Company 
issuing cheques to fund for showing 
paper adjustment of repayment of loan 
in account in year — Cheques not cash- 
ed and ultimately returned to Company 
— Statement of account not showing 
tnio financial position passed as correct 
bv Chartered Accountant knowing all 
these facts — Amounts to misconduct 
under Cl. (o) of Schedule. AIR 1968 SC 
1104 (1108, 1109): (1968) 2 SCJ 785. 

(4) Banking company — Omissions in 
certificate by accountant on profit and lo.’is 
account sheet — Failure to state bank's 
reserve for bad debts — Certificate silent 
as to cancelled shares being partly paid 
and what w'ere the amounts of such 
paid-up capital — Silence about paid- 
up capital, on the advice of accountant, 
being treated as special reserve and 
liable to be set-ofi' towards capital ex- 
penditure over loss — No statement by 
accountant that aforesaid paid amoimt 
being treated as reserve for bad debts to 
be within the power of the bank — Audi- 
tor’s conduct held covered by Item (o) 
(of old Schedule) and financial statement 
misleading. AIR 1960 Ker 309 (311, 312): 
1900 Ker L.I 347. 


Sch. II, Part I, Q. (7) — Note 1 

(1) In auditing the accounts of a 

Joint Stock Company the Accountant has 
a duly to investigate whether the ac- 
counts arc correct, as in such a case the 
audit is intended for the protection of 
share-holders. AIR 19.53 Mad 162 (163, 

164): ILR (1963) Mad 634 (DB) • AIR 
19.56 Cal 414 (419. 420) (DB). 

(2) An Accountant if he docs not take 
reasonable care and skill before he 
comes to believe that what he cretifles is 
true must be held to have been negligent. 

AIR 1956 Cal 414 (420) (DB). 

(3) What is reasonable care and skill 

must depend on the 

each case. AIR 1966 Cal 414 (420) (DB). 

(4) An accountant even when he gene- 
rally displays highest degree of care and 
skill but falls short of the strict duly 
even In one instance he is guilty of negli- 
gence. AIR 1966 Cal 414 (420) (DB). 

(6) In judging whether a Chartered Ac- 
countant auditing a company’s accounts 
exercised reasonable care and skill, mat- 
ters which have subsequently transpired 
are not relevant. All that has to be seen 
is how the matters appeared or ought to 


have appeared to a man of reasonable 
care and skill at the time the accoimts 
were audited by him. ('66) AIR 1956 Cal 
414 (420) (DB). 

(6) Reasonable skill and care in the 
case of a company auditor do not re- 
quire him to begin with suspicion and 
proceed to delect fraud or lie unless 
some information has reached him ex- 
citing his su^icion or which ought to 
excite his suspicion as a professional man 
of reasonable competence. ('66) AIR 1950 
Cal 414 (419) (DB) • ('54) AIR 1964 Mad 
1080 (1083, 1084): 1954 Cri U 1634 (DB). 

(7) The Auditor is guilty of gross 
negligence in the conduct of his profes- 
sional duties when he does not make 
enquiries although there is enough ap- 
pearing on the face of the accounts to 
provoke suspicion. AIR 1954 Mad 10^ 
(1084): 1954 Cri U 1634 (DB). 

(8) An accountant auditing a com- 
pany's accoimt fails to exercise skill or 
care of any kind where he without 
scrutiny of the books of the company 
passes the accounts, accepting the state- 
ments of the management for them. AIR 
1957 Cal 387 (393) (DB) • AIR 1963 Mad 
99 (102): 1963 (1) Cri U 302: (1963) 2 
Mad U 42 (DB) • AIR 1960 Mad 122 
(123): 1960 Cri U 366: (1959) 2 MU 642 
(DB). (Auditor himself to verify assets of 
Company and not to rely on verification 
done by special examiners appointed by 
Company.) 

(9) If the subject-matter is not capable 
of direct verification and to verify pro- 
perly the result presented in the balance 
sheet of a company would require in- 
vestigation rather than checking and 
there is nothing to excite the suspicion 
of the accountant auditing the accounts 
be can rely upon the statements of the 
management. If in doing so he is him- 
self deceived be cannot be held to have 
failed in bis duty. AIR 1956 Cal 414 (420) 
(DB). 

(10) Where the auditor, after feeling 

the necessity of confirmation of cash 
balance and asking for it, from the 
branches of a bank hurried to certify 
the balance sheet before the confirma- 
tion was received, the auditor is guilty 
of negligence. AIR 1956 Cal 414 (423) 

(DB). 

(11) An accountant auditing a com- 
pany’s accounts is at least guilty of negli- 
gence when, to inform the share-holders 
of suspicious facts, he employs an 
ambiguous language not capable of con- 
veying definite Information. AIR 1966 
Cal 414 (422) (DB). 

(12) The duly that an accountant 
owes is to all who might act upon the 
strength of his statement and whom he 
should have in bis contemplation when 
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(8) fails to obtain sufficient information to warrant the expression of an 
opinion or his exceptions are sufficiently material to negate the ex- 
pression of an opinion; 


(9) fails to invite attention to any material departure from the generally 

accepted procedure of audit applicable to the circumstances; 

(10) fails to keep moneys of liis client in a separate banking account or 
to use such moneys for purposes for wliich they aie intended. 


n, Pari I, Cl. (7) — Note 1 (conld.) 

he makes his statement. Therefore when 
he certifies the sales of a newspaper 
without checking up the facts with refer- 
ence to the accounts to boost up the 
sales of his client he is guilty of gross 
negligence. AIR 1956 Hyd 206 (207): ILH 
(1956) Hyd 691 (DB). 

(13) Where a matter is outside the 
province of accountancy and an auditor 
acting with reasonable care would have 
asked for information and explanation 
Md would have sought legal opinion, 
ffie failure to do so betrays negligence. 
AIR 1957 Cal 33 (42) (DB). 

(14) An auditor representing an asses- 
Me owes no duty to the Income-tax 
^^partment and therefore is not guilty 
of any negligence in not investigating 
himself into the correctness of the ac- 
counts produced by the asscs.see. AIR 
1953 Mad 152 (153. 154): ILR (1953) 
Mad 634 (DB). 

(15) An accountant under an engage, 
ment to appear in an Income-tax case is 

of negligence if he fails to appear 
aud makes no other arrangement for ap- 
pearance in the case. No such result fol- 
lows where he has been thrown over by 
toe assessce himself. AIR 1957 Cal 449 
(454) (DB). 


(16) The business of a Chartered A< 
countant as an auditor includes the wor 
before the Income-tax Tribunals. Then 
fore such work is within the scope c 

of an articled clerk under hii 
^d so the Accountant cannot be said t 
have violated either Rule 44 or Reg. 3 
m engaging the articled clerk to conduc 
toe proceedings in Income-tax cases. Ali 
1953 Mad 346 (348) (DB). 

^^^) Misconduct implies failure to ac 
nonestly and reasonably either accordin 
xo the ordinary and natural standard o 
accordmg to the standards of a parti 
cmar profession, but error or misintei 
P etation of law and specially holdin 
one view or another over a debalabl 
consti^ction cannot be a ground for th 

professional misconduct 
(1963) 67 Cal WN 476. 

(18) Remuneration paid to Managini 
“ Practice of Company to in 
® establi.shment charges — N' 

share-holders that re 
munCTalion was being paid to the Manag 

T of Chartered Ac 

show, such remimeration ii 
separately — Charterec 

Accountant held could not be said to lx 

IVoL 2.1 3 A. M. 29 


guilty of any mi.sconduct within mean- 
ing of schedule. (1963) 67 Cal WN 475. 


Sch. II, Part I, Cl. (8) — Note 1 


(1) .*Vn auditor before certifying a 
balance sheet has to verify its subsljintial 
accuracy in accordance with the parti- 
culars specified in the Articles of Associa- 
tion and not merely its arithmetical ac- 
curacy on the basis of a tally made with 
the figures in the books of account. AIR 
1954 Mad 1080 (1083, 1084): 1954 Cri LJ 
1634 (DB). 

(2) When the accounts on the face of 
it provoke suspicion the auditor is 
bound to make enquiries. AIR 1954 Mad 
1080 (1084): 1951 Cri LJ 1634 (DB). 

(3) An auditor who certifies an ac- 
count accepting the statement of the 
management even in regard to matters 
which are capable of direct verification 
commits a flagrant breach of duties. AIR 
1957 Cal 387 (390). 

(4) Failure to verify the cash balance 
as stated in the balance sheet on mate- 
rial dates, and also subsequent omission 
at the lime of next inspection, to exa- 
mine the intermediate transactions, is 
misconduct within the meaning of 
Clause (r) (of old Schedule). AIR 1954 
Mad 1080 (1082): 1954 Cri LJ 1634 (DB). 

(5) Although duties of an auditor 
auditing a banking company are to 
verify cash balance, ascertain the bank 
balance with reference to pass books etc. 
and to confirm the existence of secu- 
rities, assets, still he can rely upon the 
certificate of the trustworthy custodian 
where such securities are within the cus- 
todian, consistent with the commerce 
practices. AIR 1956 Cal 414 (419, 420, 421. 
423) (DB). 

(6) Auditor appointed by company 
basing his report filed under Section 227, 
Companies Act on work done by inter- 
nal auditor of the Company who was a 
Chartered Accountant in practice — 
Auditor also mentioning that fact in his 
report — Charge of professional mis- 
conduct under Clauses (2) and (8) ^ 
Disciplinary Committee exonerating him 
of ch^arge under Cl. (2) and first part of 
Cl. (8) — Held, there was no professional 
misconduct in respect of second part of 
Clause (8) also. AIR 1964 Punj 452 (454)) 

66 Punj LR 906 (DB). ' 




AAA a t 


(1) Company in liquidation is not client of 
liquidator appointed by Court. AIR 1966 
Cal 468 (471) s (1965) 11 Fac LR 167. 
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PART n 

PROFESSIONAL MISCONDUCT IN RELATION TO MEMBERS OF THE 
INSTITUTE GENERALLY REQUIRING ACHON BY A HIGH COURT. 

A member of the Institute, whether in practice or not, shall be deemed to be 
guilty of professional misconduct, if he — 

(i) contravenes any of the provisions of this Act or the regulations made 
thereunder; 

(ii) is guilty of such other act or omission as may be specified by the 

Council in this behalf, by notification in the Gazette of India.] 

[a] The old Schedule was substituted by Schedules I and II, by the Chartered 
Accountants (Amendment) Act, 1959 (15 of 1959), S. 26. 


/ 


[THE] CHILD MARRIAGE RESTRAINT ACT, 1929 

(ACT XIX OF 1929) 

[The text of the Act printed here is as on 1-5-1969,} 


CONTENTS 


SECTIONS 

1. Short title, 

meat. 

2. Deflnlltoos. 

3. Ptmisbment 

twenty-one 

child. 


extent and commence* 


for male adult below 
years of age marrying a 


4. Punishment for male adult obOTO 
twenty-one years of age marrying a 
child. 


5. Punishment for solemnising a child 
marriage. 


0. Punishment for parent or guardian 
concerned in a child marriage. 

7. [Repealed.] 

8. JurlsdicUon under this Act. 

9. Mode of taking cognizance of 

offences. 

10. Preliminary Inquiries into offences. 

11. [Repealed.] 

12. Power to Issue Injunction prohibiting 

marriage in contravention of this 
Act. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


— Adapted by A. C. A. O. 1948; A. L, O. 1950. 

— Amended by Acts 8 of 1930; 7 of 1938; 19 of 1938; 41 of 1949; 3 of 
1951; 26 of 1968; in Gujarat by Guj. Act 11 of 1964; in Punjab by Funj. 
Act 25 of 1964. 

—Extended by Acts 59 of 1949; 30 of 1950; 26 of 1968. Regs. 6 of 1963; 
11 of 1963 and 8 of 1965; in Bombay by Bom. Act 4 of 1950. 


Sch. II, Part If, Cl. (I) — Note 1 

(1) Receipt of amount other than pre- 
mium by Chartered Accountant as con- 
sideration for entertaining articled cl^k, 
amounts to professional misconduct. Sw 
(1067) 2 Mad U 460 : 80 Mad LW 608. 

Schedule II Part H Cl. (U) -- Note 1 

(1) Cl. (v) (of old Schedule) is general 
in terms since it provides for cases where 
the accountant is guilty of such other 
act or omission wliich may be spccifi- 
pt\ bv the council by notification m the 
Gazette. AIR 1958 SC 72 (77) : 1958 SCR 
871 

(2) Clause (v) (of old Schedule) mere- 

ly sets up a machinery whereby the sche- 
dule could be further expanded. It docs 
not Indicate that the schedule Js exha^- 
live. (’62) 1962-22 Com Cos 130 (134) 

(DD) (Bom). 


(3) A notification under clause (v) (of 

old Schedule) making a particular act a 
misconduct is not a condition precedent 
for taking disciplinary action in respect 
of that act. AIR 1953 Mad 310 (311) : 

ILR (1953) Mad 357 (DB). 

(4) If the council, in the best interest 
of the purity of the elections and ulti- 
mately in the interest of the profession 
itself issues a notification prohibiting 
canvassing of votes and issue of mani- 
festoes and circulars at the election It 
cannot be said that in doing so the 
council acted unreasonably. Consequent, 
ly, a member who contravenes the said 
notification shall be gtiilty of profession- 
al misconduct under cl. (ii). Part 11 of 
second Schedule. AIR 1967 SC 1257 
(1260): (1967) 2 SCR 266. 
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[THE] CHILD MARRIAGE RESTRAINT ACT, 1929 

(ACT XIX OF 1929)» 

[1st October, 1929.] 

An Act to restrain the solemnisation of child marriages. 

WHEREAS it is expedient to restrain the solemnisation of child marriages; It 
is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1927, Pt. V, 
p. 28; for Reports of Select Committees, see ibid., 1928, Pt. V, pp. HI and 

165. 

This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S, 3 [1-1-1950] and to the 
Union Territories of Manipur, Tripura and Vindhya Pradesh by the Union 
Territories (Laws) Act, 1950 (30 of 1950), S. 3 [16-4-1950]. Vindhya Pra- 
desh now forms part of the State of Madhya Pradesh — See Act 37 of 
1956, S. 9 (1) (e). 

This Act has been extended to States Merged in the State of Bombay: see Bom. 
Act 4 of 1950. 

The Act now extends to the Union territories of — 

(1) Goa, Daman and Diu — See Reg. 11 of 1963 [w. e. f. 1-2-1965]; 

(2) Dadxa and Nagar Haveli — See Reg. 6 of 1963 [w. e. f. 1-7-1965]; 

(3) Laccadive, Minicoy and Amindivi Islands — See Reg. 8 of 1965 

[w.e.f. 1-10-1967]; 

(4) Pondicherry — ^Act 26 of 1968 [w, o. I. 15-8-1968], 

1. Short title, extent and commencement — (1) This Act may be called THE 
CHILD MARRIAGE RESTRAINT ACT, '^[1929]. 

^[(2) It extends to the whole of India "[except the State of Jammu and Kash- 
mir]; and it applies also to all citizens of India without and beyond India.] 

‘^[Provided that nothing contained in the Act shall apply to the Renoncants 
of the Union Territory of Pondicherry.] 


Preamble — Note t 

(1) This Act aims at the restraint of 
performance of certain marriages. The 
question of validity of the marriages is 
l^yond the scopse of this Act. AIR 1936 
All 11 (12) : 36 Cri U 1483 : 58 All 402* 
AIR 1989 All 340 (340) * AIR 1936 AU 
852 (853) : 38 Cri U 301 * AIR 1962 Mad 
400 (401): 75 Mad LW 161. 

(2) Husband’s obtaining possession of 
wife below 14 years is against policy of 
this Act. His right to possession may be 
enforced by recourse to the Court but 
not by use of force. AIR 1935 AH 916 
(917) : 37 Cri LJ 35. 

(3) There is no rule of Hindu Law 

sanctioning early marriage. Sanction by 
usage also is disapproved the Act. 

(1937) ILR (1937) 2 Cal 764 (766). 

(4) Where mother of a Rajput girl of 
seven, bridegroom and priest were con- 
victed under Ss. 6, 4 and 5, respectively 
and in revision it was urged Uiat this 
Act was ultra vires as previous sanction 
of the Governor-General in Council was 
not given to the Bill as passed, it was 
held that the contracting parties being 
Hindus came within the scope of the 
original Bill; and that changes made by 
the Select Committee did not render in- 
adequate the “previous sanction" accord- 
ed. AIR 1933 Pat 471 (472) : 35 Cri U 
20 . 


(5) In a case imder this Act the Court 
should not apply strictly the principles 
with regard to setting aside of acquittals. 
It should derogate from the usual practice 
of not setting aside acquittals except in 
exceptional cases. AIR 1935 Pat 474 (476): 
37 Cri LJ 227. 

(6) Money borrowed for celebrating 
marriage of minor daughter — Creditor 
suing for recovery cannot be non-suited 
unless he is shown to have had know- 
ledge that the loan which he was advanc- 
ing was for purpose of celebrating marri- 
age in contravention of provisions of 
Act. AIR 1967 Andh Pra 83 (85, 86) l 
(1966) 1 Andh WR 209. 

Section 1 — Note 1 

(1) Clauses (a) and (b) were added to 
sub-section (2) by Act 7 of 1938. This 
addition has the effect of making this 
Act applicable to the persons mentioned 
therein irrespective of the place where 
marriage is celebrated. There was a 
conflict of decisions as to the applicabi- 
lity of this Act in such a case prior to 
the above amendment for which see the 
following cases. AIR 1937 Mad 273 (274): 
S8 Cri LJ 587. (Act applies to marriages 
celebrated outside British India.) • AIR 
1938 Nag 235 (237) : 39 Cri LJ 651 : ILR 
(1939) Nag 241. (Solemnisation of child 
marriage outside British India is not an 
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(3) It shall come into froce on the 1st day of April, 1930. 

[a] Substituted by the Repealing and Amending Act, 1930 (8 of 1930), S, 2 
and Sch. I, for “1928”. 

[b] Substituted for sub-section (2), by A. L. O., 1950. 

[c] Substituted for the words “except Part B States” by tlie Part B States (Laws) 

Act, 1951 (3 of 1951), S. 3 and Sch., [1-4-1951]. 

[d] Proviso inserted by the Pondicherry (Extension of Laws) Act, 1968 (26 of 

1968) S. 3 (1) and Sch., Pt. I [15-8-1968]. 


2. Definitions. — In this Act, unless there is anything repugnant in the sub- 
ject or context, — 

(a) “child” means a person who, if a male, is under eighteen years of age, 

and if a female, is under "^[fifteen] years of age; 

(b) “cliild marriage” means a marriage to which either of the contracting 
parties is a child; 

(c) “contracting pai*ty” to a marriage means either of the parties whose 

marriage is ^[or is about to be] thereby solemnised; and 

(d) “minor” means a person of either sex who is under eighteen years of 
age. 

[a] Substituted for “fourteen” by the Child Marriage Restraint (Amendment) Act, 

1949 (41 of 1949), S. 2 [15-7-1949]. 

[b] Inserted bv the Cliild Marriage Restraint (Second Amendment) Act, 1938 
(19 of 1938), S. 2 [9-4-1938]. 


3. Punishment for male adult below twenty-one years of age marrying a 
child. — Whoever, being a male above eighteen years of age and below twenty- 
one, contracts a child marriage ^[shall be punishable witli simple imprisonment 
which may extend to fifteen days, or with fine which may extend to one thousand 
rupees, or with both]. 

[a] Substituted for the words “shall be punishable with fine which may extend 
to one thousand rupees”, by the Child Marriage Restraint (Amendment) 
Act, 1949 (41 of 1949), S. 3 [15-7-1949], 


4. Punishment for male adult above twenty-one years of age marrying a 
child. — Whoever, being a male above twenty-one ye ars of age, contracts a child 

tion of the provisions of this Act cannot 
be said to be for a necessaiy purpose 
hence is not binding on the mmor. (41) 
1041 Nag LJ 282 (283). 


Section 1 — Note 1 (contd.) 
offence.) * AIR 1935 Bom 437 (438) : 37 
Cri LJ 211 ; 59 Bom 745. (Marriage of a 
minor contracted outside British India 
does not give rise to an offence.) 

(2) In a case of complaint under Ss. 3, 
6 and 6 it was held the presumption was 
that the accused were British subiecls 
and that as the place of birth^ was with- 
in their special knowledge, it was fw 
them to rebut the presumption. AIK 

1940 Nag 245 (246) : 41 Cri U 645. 

(3) Minor's estate in hiinds of 

ver — Marriage in contravention of Act 
performed at place where it is not Prohi- 
bited Court cannot sanction expendi- 

ture. AIR 1937 Cal 257 (268, 269) : 63 

(4) An application In an administra- 
tion suit for liberty, to spend certain 
sum for a marriage in contravention of 
this Act but outside India; yb®**® not 
prohibited, cannot be granted. AIR 1941 

Cal 244 (246). , . 

(6) Mortgage effected by a manager ol 

a ioint Hindu family for the performance 

of the marriage of a minor in contraven- 


Sectlon 2 — Note 1 

(1) Certificate of birth of a person is 
conclusive evidence of his age so long 
as it is not disproved by ®vi<ience of Jbe 
nartv denying its correctness. AIK 19do 
Kt 474 (476) : 37 Cri U 227. 

Section 3 — Note 1 

(1) A Court sentencing an offender 
under S. 3 cannot direct that, in default 
of payment of the fine imposed, he shaU 
undergo any term of imprisonment. See 

S 7. 

’ (2) The Act does not affect the vali- 
dity of the marriage even Uiough it 
may be in contravention of the Act. In 
spile of the marriage being valid, the 
legislature disapproves of such marriages 
and makes the performance of such ma- 
nage punishable under the law. AIR 1961 
Orissa 104 (105) t 26 Cut LT 431. 
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marriage be punishable with “[simple imprisonment which may extend to 

thme months and shall also be liable to fine.] 

[a] Substituted for the words “simple imprisonment which may extend to one 
month, or with fine which may extend to one thousand rupees, or with 
both” occurring in Sections 4, 5 and 6 by the Child Marriage Restraint 
(Amendment) Act, 1949 (41 of 1949), S. 4 [15-7-1949]. 

5, Punishment for solemnising a child marriage. — Whoever performs, con- 
ducts or directs any child marriage shall be punishable with “[simple imprisonment 
which may extend to three months and shall also be liable to fine], unless he 
proves that he had reason to believe that the marriage was not a child mamage. 

[a] See Foot-note [a] under Section 4. 


SECTION 6 — SYNOPSIS 
1. Scope. 

2« ^'Perform^ eonduct or direct*' 

3. Sentence. 

4. Practice and Procedure. 

Topic Indicator 

Applicability to foreigners — See Note 1. 
Liability of guardian — See Note 1 and 
Section 6. 

Enquiry before performing marriage — 
See Note 1. 

Duty of trying magistrate — See Note 1. 
Liability of guest attending child mar- 
riage — See Note 2. 

Summary trial — See Note 4. 

Punishment for parents or guardian — 
See Section 6. 

“Reason to believe” — See Note 1. 
Marriage — See Note 2. 

Eanyadan whether offence — Sec Note 2. 
Advancing money for performance of 

child marriage — See Note 2. 

1. ScOpe. — (1) This Act is a penal sta- 
tute and is applicable to all crimes com- 
mitted under it in British India. The 
fact that the accused are, foreigners 
makes no difference even if such an act 
U not an offence in the foreign place. 
{’36) 37 Cri LJ 757 (757) (Cal). 

(2) Consummation or Gauna is not 
part of marriage ceremony. The mar- 
riage being complete before the consum- 
mation, a person may be convicted under 
this Act though consummation has not 
taken place. AIR 1936 All 11 (11, 12) i 
36 Cri LJ 1483 : 68 All 402. 

(3) Section 6 applies only to solemnisa- 
tion of marriage by others than parents 
and hence S. 6 alone applies to parents 
who participate in child marriage. AIR 
1937 Mad 490 (491) : 38 Cri U 594 : ILR 
(1937) Mad 854 • AIR 1932 Nag 174 
(177) : 28 Nag LR 302 : 34 Cri LJ 311 • 
ILR (1962) Cut 825 : 29 Cut LT 71. 
(Groom not shown to be child — Father 
cannot be convicted either under S. 6 or 
Section 6.) 

[But see AIR 1936 All 11 (12); 68 AU 
402; 36 Cri LJ 1483.1 

(4) A Hindu parent or guardian tak- 
ing part in a child marriage Is liable to 
Pimlshment only under S. 6 and not for 
two offences under Ss. 6 and 6 respec- 


tively. AIR 1932 Nag 174 (177) : 28 Nag 
LR 302 : 34 Cri L.T 311. 

(5) Section 5 contemplates that puro- 
hit %vho solemnises marriage must make 
some reasonable enquiry as to the ages 
and satisfy himself that neither of the 
participants is a child. AIR 1937 Mad 490 
(492) ; ILR (1937) Mad 854 : 38 Cri LJ 
594. 

(6) Where the person conducting the 
marriage of a minor has acted upon the 
certificate about the age from a person 
of qualifications lower than that of Civil 
Surgeon, it cannot be said that the per- 
son has acted in good faith. AIR 1934 
All 331 (332) : 35 Cri U 677. 

(7) In the case of complaint under Ss. 
5 and 6 it is essential that the trying 
Magistrate should find definitely that 
either or both of the contracting parties 
to the marriage were infants, that is. the 
bridegroom was under the age of 18 or 
that the bride was under the age of 14. 
AIR 1939 Cal 288 (288) : 40 Cri LJ 605. 

(8) Raising money for minor’s marriage 
is not necessary purpose because it is 
against provision of statute law, viz.. 
Child Marriage Restraint Act, 1929. 1967 
Cri LJ 303 : 69 Punj LR 293. 

2. ‘‘Perform, conduct or direct.” — (1) 
The words ‘perform, conduct or direct’ 
mean completing union and indicate 
solemnization of marriage. AIR 1940 Bom 
363 (364) : 42 Cri LJ 62 : ILR (1940) 
Bom 709 • (1965) 1 Mad LJ 172 : 1965 

(2) Cri LJ 167. (Woman attending child 
marriage as guest, escorting bride to 
marriage spot and reminding women pre- 
sent to raise customary chorus — She 
cannot be said to perform, conduct or 
direct marriage.) 

(2) Negotiation, preparation or any 

other preliminary acts do not come 
within the mischief of section. AIR 1938 
Nag 235 (236) ; 39 Cri U 651 : ILR 

(1939) Nag 241. 

(3) Mere participation by parent by 
Kanyadan is not an offence under the 
Act. AIR 1940 Bom 363 (364) : 42 Cri 
U 62 : ILR (1940) Bom 709. 

(4) Merely applying for permission for 
conducting festivities on occasion of 
marriage does not amount to ‘perform- 
ing, conducting or directing a child mar. 
riage” and clearly is no offence under 
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6. Punishment for parent or guardian concerned in a child marriage. — (1) 
Where a minor contracts a clilid marriage, any person having charge of the minor, 
whether as parent or guardian or in any other capacity, lawful or unlawful, who 
does any act to promote the marriage or permits it to be solemnised, or negligently 
fails to prevent it from being solemnised, shall be punishable with “[simple im- 
prisonment which may extend to three months and shall also be liable to fine] : 

Provided that no woman shall be punishable with imprisonment. 

(2) For the purposes of this section, it shall be presumed, unless and until 
the contrary is proved, that where a minor has contracted a child marriage, the 
person having charge of such min or has neghgently failed to prevent the marriage 
from being solemnised, 

[a] See Foot-note [a] under Section 4. 


Section 5 — Note 2 (conid.) 

S. 5. AIR 1936 Oudh 311 (312) : 37 Cri 
LJ 616 : 12 Luck 263. (Permission ask- 
ed was for holding nach with music and 
fire-works.) 

(5) Merely advancing money to enable 
Infant to marry in violation of the Act 
is not by itself punishable either under 
this section or S. 6. (1937) ILR (1937) 2 

Cal 764 (767). 

3. Sentence. — (1) Sentence upon the 
priest or other celebrant should be de- 
terrent. AIR 1933 Pat 471 (472) : 33 Cri 
U 20. 

(2) That the person solemnising the 
marriage acted on a certificate of age 
from a doctor of the rank lower than 
that of a civil surgeon may be taken in- 
to consideration in fixing the punish- 
ment although that is insufficient to ex- 
cuse him from liability. AIR 19^ All 
331 (332) : 35 Cri LJ 677, 

(3) The fact that the accused are 
foreigners and that the act which is an 
offence under this Act, is not an offence 
in the foreign country can be consider- 
ed in mitigation of punishment. (1936) 37 
Cri LJ 757 (767) (Cal). 

4. Practice and procedure. — (1) A case 
under S. 5 of the Child Marriage Res- 
traint Act can be tried summarily. AIR 
1956 Andhra 51 (62) ; 1966 Cri LJ 196. 

Section 6 — Note 1 


(1) Section 6 can come Into play only 
where a child marriage has been perform- 
ed and not before. (^67) AIR 1957 Raj 
359 (359) : ILR (1957) 7 Raj 667 : 1967 
Cri LJ 1317. 

(2) Section 0 alone applies to parents 
who promote child marriage or permit it 
or negligently fail to prevent it. AIR 1937 
Mad 490 (491) : ILR (1937) Mad 864 : 

38 Cri U 594. , . 

(3) Section 6 has reference only lo 
nromolion of prohibited marriage referr- 
ed to in Ss. 4 and 6, AIR 1938 Mad 236 
(237) : 39 Cri LJ 061 : ILR (1939) Nag 


(4) When the marriage Is not penal, 
under the preceding sections permitting 
such a marriage is not punishable. AIR 

1035 nom 437 (438) : 69 Bom 746 : 37 


^*^(5) The parent or guardian will be 
liable for the marriage of the minor 


even if the minor child has not directly 
entered into the agreement for the 
marriage and the agreement and arrange- 
ment had been made by some other per- 
son. AIR 1945 All 306 (306) : ILR (1945) 
All 272 : 47 Cri LJ 43. 

(6) Minors are incapable of entering 
into any valid contract and marriage 
under Hindu Law is no contract. So the 
words “where a minor contracts a child 
marriage” in S. 6(1) ought not to be 
literally interpreted but ought to be 
imderstood meaning “where a child mar- 
raige” takes place or where a minor en- 
ters into a child marriage. AIR 1966 
Andhra 51 (52) : 1956 Cri LJ 196. 

(7) Expression “when a minor con- 
tracts a child marriage” in S. 6 is wide 
enough to cover a case of marriage to 
which both parties are minors as well as 
to one to which one party is minor. AIR 
1932 Nag 174 (177) : 34 Cri U 311 i 28 
Nag LR 302. 

(8) Parents of bridegroom cannot be 
convicted under the section merely be- 
cause the bride was under 14 years of 
age. AIR 1937 Mad 490 (491) : ILR (1937) 
Sind 854 : 38 Cri LJ 594 • (’62) ILR (1962) 
Cut 825 : 29 Cut LT 71. 


(9) When the father is alive and is in 
charge of minor daughter, the grand- 
father cannot be convicted for her mar- 
riage. AIR 1945 All 306 (307) ; ILR 
(1945) All 272 : 47 Cri LJ 43. 

(10) The mother of a minor bride- 
groom not in actual charge of the minor 
and not able to prevent the marriage 
commits no offence by mere participa- 
tion. AIR 1937 Mad 490 (492) : ILR 
(1937) Mad 854 : 38 Cri U 694. 

(11) An intention to give a child in 
marriage in contravention of this Act Is 
an “imlawful purpose” within the mean- 
ing of Section 361, Penal Code, AIR 1933 
Rang 98 (100) : 11 Rang 213 : 34 Cri LJ 


596 (FB). 

(12) This Act does not mention the of- 
fence of abetting but under the Penal 
Code there may be a prosecution for the 
abetment of an offence under this Act« 
\ person may be convicted of abetting 
an accused who is not the father of * 
minor who Is married, so long as the 
other party to the maplage ** 

AIR 1936 Pal 474 (476) : 87 Cri LJ 227. 
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7. Imprisonment not to be awarded for offences under Section 3. — [Repealed 
by tbe Child Marriage Restraint (Amendment) Act, 1949 (41 of 1949), S. 5, [15-Z- 
1949].] 

STATE AMENDMENT 

Gujarat 

In its application to the State of Gujarat, after S. 6, insert S. 7 as follows : — - 
“7. Offences to be cognisable — 

Nothwithstanding anything contained in the Code of Criminal Procedure, 
1898, an offence punishable under this Act shall be deemed to be a 
cognisable offence within the meaning of that Code”. — Guj. Act 11 of 
1964, S. 3 [15-7-1964]. 


9. Jurisdiction under this Act. — Nohvithstanding an)4lung contained in Sec- 
tion 190 of the Code of Criminal Procedure, 1898, no Court other than that of a 
Presidency Magistrate or a ‘[Magistrate of tlie first class] shall take cognizance of, 
or try, any offence under this Act. 

[a] These words were substituted for the words “District Magistrate” by the 
Child Marriage Restraint (Second Amendment) Act, 1938 (19 of 1938), 
S. 3 [9-4-1938]. 

STATE AMENDMENTS 

Pui^'ab 

In its application to the State of Punjab, in S. 8, for the words ‘a Magistrate' 
subsbtute the words “a Judicial Magistrate” — Punj. Act 25 of 1964 S 2 and 
Sch. Pt. n [2-10-1964]. 


a?' 


SecUoD 6 — Note 1 (conld.) 

(13) A report by Magistrate conduct- 
lag local investigation, recommending 
prosecution of complainant also under 
S. 6, constitutes a complaint under S. 4 

(1) (h). Criminal P. C. AIR 1933 Pat 87 
(88) : 34 Cri U 237. 

(14) A case under the section can be 
Wed summarily. AIR 1956 Andhra 61 
(62) : 1956 Cri LJ 196. 

(16) See also Section 6 Note 1. 

Money lent for marriage of minor. — 

The lending of money to a guardian 
^or the marriage of her minor child is 
for the purpose not only prohibited by 
law but is made an offence under Ss. 5 
wd 6, Child Marriage Restraint Act and 
hence the purpose of borrowing is unlaw- 
ful and against the public policy. AIR 1952 
Mad 679 (682)*(’66) AIR 1956 Bom 250 (251). 

[See also AIR 1949 East Punj 354 (355).] 

(17) A creditor who lends money with- 
out being aware of the purpose for which 
the debt is contracted is not affected by 
the iUegaUty. AIR 1958 Andh Pra 145 
(146) (DB). 

(18) Where the High Court imder Sec- 
tion 439 (1), Criminal Procedure Code is 
called upon to deal with a reduction of 
sentence effected by the Court of appeal, 
in reaching the conclusion as to whether 
it should exercise its powers of interfer- 
ence, the High Court must take into con- 
sideration the reasons given by the Ses- 
sions Judge in appeal for reducing the 
sentence. An offence under the Act may 
be eommitted for an altogether sordid 
motive such as love or lucre or it may 
nave been committed under a superstiti- 
ous belief that the marriage confers reli- 
gious merit upoA the parent. The pro- 


secution for an offence too might be 
tuiuted by an indirect iind unworthy mo- 
tive. The Court would not be wrong 
when deciding upon the sentence to be 
imposed in a particular case in taking 
such factors into consideration. AIR 1960 
Andh Pra 302 (305) : 1960 Cri LJ 784 : 
(I960) 1 Andh WR 167. 

(19) Complaint under Child Marriage 
Re5lraint Act — Acquittal on ground of fai- 
lure to prove marriage — Conclusion 
based solely on absence of evidence as to 
yivah hom and kanyadan — Case held 
fit for grant of special leave to appeal 
under S. 417 (3) of Criminal P. C. AIR 
1963 Madh Pra 126 (127): 1963 (1) Cri LJ 
444. 

Section 8 — Note 1 

(1) The words “Magistrate” of the first 
class” as inserted in S. 8 by the Amend- 
ing Act (19 of 1938) continue to be effe- 
ctive notwithstanding the repeal of the 
Amending Act by the Repealing Act (26 
of 1942) by virtue of the saving clause 
in S. 4 of the latter Act AIR 1947 Nae 
79 (80) :ILR (1947) Nag 80 : 47 Cri U 794 

(2) Additional District Magistrate with 
powers of District Magistrate is empow- 
ered to try case under the Act. AIR 1937 
Mad 637 (638) : 38 Cri LJ 664 : ILR 
(1937) Mad 1034. (Case before amend- 
ment of section in 1938). 

(3) For fixing up the place of trial for 
the offence under S. 5 it is immaterial 
where the tilak ceremony took place. It 
is the place where the marriage cremony 
was solemnized that fixes the place of 

: 67 All 83: 

35 Cri LJ 1175. 

(4) A trial under this Act may be sum- 
inary. The fact that the offences are to 
be tfted only the Magistrate mentioa- 
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Haryana 

Same as in Punjab — Ibid and Haryana A.L.O,, 1968. 

Union Territory (Chandigarh) 

Same as in Punjab — Punj. Act 25 of 1964 and Act 31 of 1966, S. 88 [1-11- 
1966]. 

Union Territory (Himachal Pradesh) 

Added territories: Same as in Punjab— see Act 31 of 1966. Ss. 5 and 88 

[1-11-1966]. ’ O ana oo 


“[9. Mode of taking cognizance of offences. — No Court shall take cognizance 
of any offence under this Act after the expiry of one year from the date on which 
the offence is alleged to have been committed.] 

[a] Section 9 was substituted for the original section by the Child Marriage 
Restraint (Second Amendment) Act, 1938 (19 of 1938), S. 4 [9-4-1938]. 

“[10. Preliminary inquiries into offences.— Any Court, on receipt of a com- 
plaint of an offence of which it is authorised to take cognizance, shall, unless it 
dismisses the complaint under Section 203 of the Code of Criminal Procedure 
1898 (V of 1898), either itself make an inquiry under Section 202 of that Code or 
direct a Magistrate subordinate to it to make such inquiry.] 

[a] Substituted for former Section 10, by the Child Marriage Restraint (Amend- 
ment) Act, 1949 (41 of 1949), S. 6 [15-7-1949], 


STATE AMENDMENT 

Gujarat 

In its application to the State of Gujarat, S. 10 is deleted 

1964, S. 3 [15-7-1964], 


Scclioa 8 — Note 1 (contd.) 
ed therein does not bar a summary trial. 
AIR 1934 All 331 (332): 35 Cri U 677 • 
AIR 1956 Andhra 51 (62) : 1956 Cri LJ 196. 

Section 9 — Note 1 

(1) Offence under S. 5 is not cojjniz- 
ahie. So when such a case is forwarded 
to an Assistant Superintendent of Police 
for investigation a letter from him to the 
District Magistrate is a “Police report” 
and not a “complaint”. AIR 1938 Rang 
257 (258) : 39 Cri LJ 776 : 1938 Rang LR 150. 

(2) The limitation prescribed in S. 9 
being incorporated in the original Act 
bv the Amending Act (10 of 1938) con- 
tinues to be effective notwithstanding the 
repeal of the Amending Act by the Re- 
pealing Act 25 of 1942, by virtue of the 
saving clause contained in S. 4 of the 
Repealing Act. AIR 1947 Nag 79 (80) l 
ILR (1047) Nag 80 : 47 Cri LJ 794. 

(3) Where a complaint to one Court is 
made prior to the expiry of one year 
from the date of the marriage and an- 
other complaint is made to a different 
Court after the expiry of the period of 
one year the latter complaint is barred 
by time. Section 14, Limitation Act, 
which ap^jlies to civil proceedings only, 
cjinnot validate the latter complaint on 
the strength of the former complaint 
made in time. AIR 1939 Mad 612 (613) i 
40 Cri LJ 816 

(4) Section 10 compels n preliminary 
enquiry. Even when a Mngistrnlo upon 
receiving a complaint under the Ae® 


Guj. Act 11 ofi 


does not dismiss the complaint but deci- 
des upon the necessary preliminary enqui- 
ry, he is taking recognizance of the of- 
fence complained against and it cannot 
be said that he takes cognizance, only 
when he directs the issue of process to 
the accused. (1939) 1 Mad LJ 900, Diss 
from. AIR 1960 Andh Pra 302 (304) i 
1960 Cri LJ 784 : (1960) 1 Andh WR 
167 (DB). 

SecHon 10 — Note 1 

(1) Section 10 comes into play only 

when a Court takes cognizance of an 
offence imder the Act and not where 
merely an application has been made to 
prevent a child marriage from being per- 
formed under S. 12. r67) AIR 1957 Raj 

369 (359, 360) : ILR (1957) 7 Raj 667 i 
1957 Cri LJ 1317. 

(2) A preliminary inquiry under this 
Section is absolutely essential before the 
Court can take cognizance of an offence 
under this Act. ('39) AIR 1939 Mad 530 
(531) : 40 Cri LJ 818 • (^34) AIR 1934 
Lah 165 (155): 16 Lah 63: 35 Cri LJ 
1436 • (’31) AIR 1931 Lah 56 (66) : 32 
Cri LJ 616 : 12 Lah 383. 

[See also ('39) AIR 1939 Mad 294 (296): 
40 Cri LJ 514 (2). (Transfer of a case 
under S. 10 to a Sub-Divisional Magis- 
trate without an inquiry under S. 202, Cri- 
minal P. C. is illcgn).)] 

[But see AIR 1960 Andh Prn 302 (304): 
1900 Cri LJ 784 : (I960) 1 Andh WR 
167 (DB). (Even when a Magistrate 
upon receiving a complaint under the 
Act does not dismiss the complaint but 
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11. Power to take security from complainant — [Repealed by the Cliild 

Marriage Restraint (Amendment) Act, 1949 (41 of 1949), S. 7 [15-7-1949].] 


*[12. Power to issue injunction prohibiting marriage in contravention of tliis 
Act — (1) Notwithstanding anything to the contrary contained in this Act, the 
Court may, if satisfied from information laid before it through a complaint or 
otherwise that a child marriage in contravention of this Act has been arranged or 
is about to be solemnised, issue an injunction against any of the persons mentioned 
in Sections 3, 4, 5 and 6 of this Act prohibiting such marriage. 


(2) No injunction under sub-section (1) shall be issued against any person 
unless the Court has previously given notice to such person, and has afforded him 
an opportunity to show cause against the issue of the injunction. 


Section 10 — Note 1 (contd.) 
decides upon the preliminary enquiry’, he 
is taking cognizance of the offence com- 
plained against and it cannot be said 
that he takes cognizance only when he 
directs the issue of process to accused. 
AIR 1939 Mad 530, Diss. from.) 1 

(3) Making of a preliminary enquiry 
under S. 10 is mandatory and non-com- 
pliance thereof makes the trial illfgal 
from its inception. ('53) 6 Sau LR 252 
1253) (DB). 

(4) Omission to hold preliminary in- 

quiry imder S. 202, Criminal P. C., viti- 
ates later proceedings. (’40) AIR 1940 
Sind 213 (214): ILR (1940) Kar 442 : 
42 Cri U 83 • (’37) 20 Nag LJ 115 

(116). (Section 537, Criminal P. C., does 
not cure the defect.) • ILR (1962) Cut 
825 : 29 Cut LT 71. 

(5) Object of the preliminary enquiry 

is to inquire whether there is a priraa 
facie case or not. If the accused objects 
to his trial without an inquiry and the 
MagisUate proceeds in disregard of the 
objection of the accused, his order would 
be set aside. But where the accused 

makes no objection to the trial, he can- 
not raise it subsequently if there was a 
substantive case against him. AIR 1939 
Pat 525 (525, 526) : 40 Cri U 887. 

(6) It is proper in revision to send a 
case back for correction of illegality 
such as omission to hold preliminary en- 
quiry provided under S. 10, when that 
CM be done before the case is tried, but 
after judgment, the case should not be 
Kmanded, unless there is a failure of 
liutice. Where the Court had decided 
the case without obiection, mere omis- 
sion to comply with S. 10 is irregularity 
curable under S. 637, Criminal P. C. 
High Court will not in such a case in- 
terfere under S. 439, Criminal P. C. (’40) 
AIR 1940 Nag 376 (377) : 42 Cri LJ 37 ; 
ILR (1940) Nag 488 • ILR (1962) Cut 
825 : 29 Cut LT 71. 

, CBut see (1966) ILR (1966) Guj 816: 
(1966) 7 Guj LR 936. (AIR 1940 Nag 375, 
Dissent, from.)] 

(7) An order of dismissal of a com. 
plamt imder the Act without holding a 
preluninary enquiry under S. 202, Cri- 
mina] P. c. is illegal and the dismis.sal 
»iut be set aside. ('54) AIR 1964 Mad 
^ (889) ; 1954 Cri LJ 1344. 


Section 11 — Note 1 

(1) A complainant should not be ex- 
empted from giving a .security bond ex- 
cept for reasons to be recorded in writ- 
ing. Giving security bond without as.sigu- 
ing reasons is jm irregularity which can- 
not be cured by S. 537, Criminal P. C. 
( 37) 20 Nag LJ 115 (116) ♦ AIR 1933 
Cal 433 (433) : 34 Cri U 554. 

(2) If complaint is by Judicial Officer, 
omission to record reasons for not re- 
quiring him to execute bond cannot viti- 
ate proceedings. AIR 1933 Pat 87 (88) • 
34 Cri LJ 237 • AIR 1936 Oudh 311 (312)- 
12 Luck 263 : 37 Cri LJ 616, 

(3) The mere fact that the security 
bond furnished bv (he complainant was 
detective will not vitiate (he trial MR 
1936 Oudh 311 (312) : 12 Luck 263 : 37 
Cri LJ 616. 

(4) In a prosecution under this Act 
the prosecution has to prove that the 
marriage was of a minor. But for com- 
pensation under S. 250, Criminal P. C.. 
the position is the reverse. It must be 
proved that the complainant's allegation 
regarding the minority was false. Where 
there is mcrclv lack of evidence a.s re- 
gards the age of the party alleged to be 
a minor, it does not necessarily follow 
that the allegation was false. AIR 1936 
All 363 (364) : 37 Cri LJ 424 (2). 

Section 12 — Note 1 

^ (1) Section 12 is a self-contained pro- 
vision and^ its main object is preven- 
tion, that is, to prevent child marriages 
from being performed. (’67) AIR 1957 

fAV 'c?i ' 

w ^ proceeding under S. 12 of the 
Child Marriage Restraint Act, the Magis. 
trate cannot compel the person complain- 
ed against to put in his personal appear- 
ance as he is allowed to appear either 
personally or by a pleader. AIR 1957 Ral 

7 667 : 1957 

Cn LJ 1317. 

(3) Where a father gives his minor 
daughter m marriage after an injunction 
of the Court against him was passed, he 
IS entitled to an opportunity to show 
mat he had no notice of the injunction 
before he is punished. AIR 1932 Cal 719 

(4) Section 12 (2) docs not contem- 
plate injunction prohibiting child mar- 
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(3) The Court may either on its own motion or on the application of any 
person aggrieved rescind or alter any order made xmder sub-section (1). 

(4) Where such an application is received, the Court shall afford the appli- 
cant an early opportunity of appearing before it either in person or by pleader; 
and if the Court rejects the application wholly or in part, it shall record in writing 
its reasons for so doing. 

(5) Whoever knowing that an injunction has been issued against him under 
sub-section (1) of tins section disobeys such injunction shall be punished with 
imprisonment of either description for a term which may extend to three months, 
or with fine which may extend to one thousand rupees, or with both : 

Provided that no woman shall be punishable with imprisonment.] 

[a] This section was inserted after S. 11 by the Child Marriage Restraint (Second 
Amendment) Act, 1938 (19 of 1938), S. 6 [9-4*1938]. 


STATE AMENDMENT 

Sections 13 and 14 
Gujarat 

In its application to the State of Gujarat, after Section 12, the following sec- 
tions shall be added, namely: — 

“13. Child Marriage Prevention OflRcers. — (1) The State Government may, 
by notification in the OflBcial Gazette, appoint for the whole State or for such 
part thereof as may be specified in that notification, an officer to be known as 
Child Mariiage Prevention OfiBcer. 

(2) It shall be the duty of the Child Marriage Prevention Officer — 

(i) to prevent marriages being performed in contravention of the provisions 

of this Act by taking such action under this Act as he deems fit; 

(ii) to collect evidence for the effective prosecutions of persons contravening 

provisions of this Act; and 

(iii) to discharge such other hinctions as may be assigned to him by the 

State Government. 

(3) The State Government may, by notification in the Official Gazette, invest 
the Child Marriage Prevention Officer with such powers of a Police Officer as may 
be specified in the notification and the Child Marriage Prevention Officer shall 
exercise his powers subject to such limitations and conditions as may be specified 
in the notification. 

(4) The State Government may associate with each Child Marriage Preven- 
tion Officer a non-official advisory body consisting of not more than five social 
welfare workers, of whom at least two shall be women workers known in Ae ar^ 
within the jurisdiction of the officer for the purposes of advising and assisting him 
in the performance of his fimctions imder this Act. 

(5) The terms anH conditions of' appointment of persons on the advisory body 

shall be such as may be prescribed by rules. 

14. Power to make rules. — (1) The State Government may, by notification in 
the Official Gazette, make rules, for the purposes of carrying out the provisions 


of this Act. r 1 f 

(2) In particular and without prejudice to the generality of the foregomg 

provision, such rules may provide for all matters expressly required or allowed by 
this Act to be prescribed by rules. 


Section 12 — Note 1 (confd.) 
riage generally irrespective of such mar- 
riages being under contemplation or not. 
Onf:e a cliild marriage is prohibited 
under S. 12(1) and is not celebrated in 
pursuance of an injunction the matter 
only ends there. If subsequently again a 
child marriage is arranged or is about to 
be solemnized a fresh cause of action 
ari^ aad the Court Is competent to Is- 


sue a fresh injunction prohibiting such a 
marriage. The Act does not envisage 
the issue of an injunction generally to 
prohibit any marriage at any time. 

Thus a Court while issuing an injunc- 
tion prohibiting a child marriage cannot 
issue a direction that the marriage of 
the child shall not be brought about 
within six to eight years In future. 190 * 
Eaj LW 610 : 1966 (2) Cri U 836. 
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(3) The power to make rules conferred by this section is subject to the condi- 
tion of the nJes being made after previous publication. 

(4) All rules made under this section shall be laid for not less than thirty days 
before the State Legislature as soon as possible after they are made, and sh^ 
be subject to rescission by the State Legislature or to such modifications as the 
State Legislature may make during the session in which they are so laid or the 
session immediately following. 

(5) Any rescission or modification so made by the State Legislature shall be 
published in the Official Gazette and shall thereupon take effect.” 

— Gujarat Act 11 of 1964, Section 4 [15-7-1964]. 


[THE] CHILDREN ACT, 1960 
(ACT LX OF 1960) 
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STATEMENT OF OBJECTS AND REASONS 


“Children are the most vulnerable group 
in any population and in need of the 
greatest social care. On account of their 
vulnerability and dependence they can be 
exploited, ill-treated and directed into un- 
desirable channels by anti-social elements 
in the community. The State has the duty 
of according proper care and protection to 
children at all times, as it is on their 
piiysiral ai^d mental well being that the 
future of the nation depends. With in- 
creased industrialisation and urbanisation, 
the Stale needs to be even more alert and 
vigilant in this respect. This Bill provides 
for the care, protection, maintenance, wel- 
fare. training, education and rehabilitation 
of neglected or delinquent children and 
for the trial of delinquent children in the 
Union 'I'crritories for wliich the Central 
Government has direct responsibility. 

It should also be remembered that the 
children often become delinquent by force 
of circumstances and no! by choice. By 


improving the unfavourable environment 
and giving suitable training, it is possible 
to reform his anti-social attitudes and to 
mould him into a responsible citizen. 
Measures for juvenile delinquents should, 
therefore, aim at rehabilitation rather than 
punishment. The programmes propose to 
be undertaken under this Bill are meant 
to be of a positive character. 

At present the Bombay Children Act, 
1924, is in force in Delhi. It was consi- 
dered whether a replacement of this out- 
moded Act by the Bombay Children Act, 
1948 would not achieve the aims and 
objects referred to above. It was found 
that the Bombay Children Act 1948 or any 
other State Act for that matter would not 
fully meet the needs of the Union Terri- 
tories. As such the present Bill which 
takes into account the Special needs of the 
Union Territories has been prepared”. 
— Gaz. of Ind., 1959, Ext., Pi. Il-Sec. 2, 
p. 1487. 


CXJGNATE ACTS AND PROVISIONS 


1. Reformatory Schools Act of 8 of 1897. 

2. Bihar Borstal Schools Act (Bih. Act 11 

of 1962); 

3. Bombay Borstal Schools Act (Bom. 

Act 18 of 1929); 

4. Kerala Borstal Schools Act (Ker. Acl 

31 of 1961); 

5. M. P. Borstal Schools Act (M. P. Act 

9 of 1928); 


6. Madras Borstal Schools Act, 1925 

(Madras Act 5 of 1926); 

7. Punjab Borstal Schools Act (Punj. Act 

11 of 1920); 

8. U. P. Borstal Schools Act, 1938 (U. P. 

Act 7 of 1938); 

9. Bengal Borstal Schools Act (Bengal 

Act 1 of 1928). 

10. Women’s and Children’s Institutions 
(Licensing) Act (105 of 1956). 


[THE] CHILDREN ACT, 1960 
(ACT LX OF 1960)* 

[26th December, I960.] 

An Acl to provide for the care, protection, maintenance, welfare, training, educa- 
tion and rehabilitation of neglected or delinquent children and for the trial 
of delinquent children in the Union Territories. 

Bfj it ciiactcd by Parliament in the Eleventh Year of the Republic of India as 


l^*»r Statement of Objects and Rea.sons, see Gazette of India, 1959, Extra., 
in. II Sec. 2, p. 1487; for Report of the Joint Committee, see Gazette of 
India,’ 1960, Extra., Pt. II, Sec. 2, p. 571. 
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CHAPTER I 

PRELIMINARY 

1. Short title, extent and commencement. — (1) This Act may be called THE 
CHILDREN ACT, 1960. 

(2) It extends* to all the Union Territories. 

(3) It shall come into force in any Union Territory^ on such date’’ as the 
Administrator may, by notification in tlie Official Gazette, appoint and different 
dates may be appointed for different areas thereof. 

[a] The Act has been extended to — 

Goa, Daman and Diu; see Regn. 12 of 1962 (w.e.f. 1-1-1964). 

Dadra and Nagar Haveli: see Regn. 6 of 1963 as amended by Regn, 2 of 

1965 (1-7-1965). 

Pondicherry: see Regn. 7 of 1963 (1-10-1963). 

[b] The Act was enforced in Himachal Pradesh by Notifn. No. 9-21/60-Wel 

(with effect from 2-10-1962): See Himachal Pradesh Gazette, 29-9-1962, 
Pt. I, p. 565. 

[c] The following are the Union Territories: — 

Delhi, Manipur, Tripura, Andaman and Nicobar Islands; Laccadive, 
Minicoy and Amindivi Islands; Goa, Daman and Diu; Dadra and 
Nagar Haveli; Pondicherry, Himachal Pradesh and Chandigarh. 


2. Definitions. — In this Act, unless the conte.xt otherwise requires, 

(a) “Administrator" means the administrator of a Union Territory, whether 

called a Lieutenant Governor, a Chief Commissioner or by any other 
name; 

(b) ‘T^egging"’ means — 

(i) soliciting or receiving alms in a public place or entering on any pri- 

vate premises for the purpose of soliciting or receiving alms, whe- 
ther under the pretence of singing, dancing, fortune-telling, per- 
forming tricks or selling articles or otherwise; 

(ii) exposing or exhibiting with the object of obtaining or extorting 

alms any sore, wound, injury, deformity or disease, whetlier of 
himself or of any other person or of an animal; 

(iii) allowing oneself to be used as an exhibit for the purpose of soli- 
citing or receiving aims; 


(c) “Board" means a Child Welfare Board constituted under Section 4; 

(d) “brothel”, “prostitute”, “prostitution” and “public place” shall have the 

meanmg respectively assi^ed to them in the Suppression of Immoral 
Traffic m Women and Girls Act, 1956; 

(e) “child” means a boy who has not attained the age of sixteen years or a 

girl who has not attained the age of eighteen years; 

(f) “childrens court” means a court constituted under Section 5 ; 

(g) “cMdren’s home” means an institution established or certified’ by the 

Admmistrator under Section 9 as a childrens home; 

(h) “competent authorit/- means, in relation to neglected’ children, a Board 

constituted under Section 4 and, in relation to delinquent children a 

children s court coi^tituted under Section 5, and where no such Boiird 

constituted, includes any court empowered 

Section 7 to exercise the powers conferred on 
a Board or children s court; uu 

meaning assigned to it in the Dangerous 
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(j) ^'delinquent child'' means a child who has been found to have com- 

mitted an offence; 

(k) "guardian" in relation to a child, includes any person who, in the opi- 

nion of the competent authority having cognizance of any proceedings 
in relation to a child, has, for the time being, the actual charge oU 
or control over, that child; 

(l) "neglected child" means a child who—* 

(i) is found begging; or 

(ii) is found without having any home or settled place of abode or 
any ostensible means of subsistence or is found destitute, whether 
he is an orphan or not; or 

(iii) has a parent or guardian who is unfit to exercise or does not exer- 
cise proper care and control over the child; or 

(iv) lives in a brothel or with a prostitute or frequently goes to any 
place used for the purpose of prostitution, or is found to associate 
with any prostitute or any other person who leads an immoral, 
drunken or depraved life; 

(m) "observation home” means any institution or place established or re- 
cognised by the Administrator under Section 11 as an observation 
home; 

(n) "offence" means an offence punishable under any law for the time 

being in force; 

(o) “prescribed” means prescribed by rules made under this Act; 

(p) "Probation Officer” means an officer appointed as a Probation Officer 

under this Act or under the Probation of Offenders Act, 1958; 

(q) "special school” means an institution established or certified by the 

Administrator under Section 10; 

(r) “supervision”, in relation to a child placed \mder the care of any parent, 

guardian or other fit person under this Act, means the supervision of 
that child by a Probation Officer for the purpose of ensuring that the 
child is properly looked after and that the conditions imposed by the 
competent authority are complied with; 

(s) all words and expressions used but not defined in this Act and defined 

in the Code of Criminal Procedure, 1898, shall have the meanings 
assigned to them in that Code. 

3. Continuation of inquiry in respect of child who had ceased to be child.— 

Where an inquiry has been initiated against a child and during the course of such 
inquiry the child ceases to be such, then, notwithstanding anything contained in 
this Act or in any other law for the time being in force, the inquiry may be conti- 
nued and orders may be made in respect of such person as if such person had 
continued to be a child* 

CHAPTER n 

COMPETENT AUTHORITIES AND INSTITUTIONS FOR CHILDREN 

4. Child Welfare Boards. — (1) The Administrator may, by notification in the 
Official Gazette, constitute for any area specified in the notification, one or more 
Child Welfare Boards for exercising the powers and discharging the duties con- 
ferred or imposed on such Board in relation to neglected children under this Act. 

(2) A Board shall consist of a Chairman and such other members as the 
Administrator tliinks fit to appoint, of whom not less than one shall be a woman; 
and every such member shall be vested with the powers of a Magistrate under the 

Code of Criminal Procedure, 1898. 




trhe] Gbildren Act; 1960 


[S 5 N 1—5 7] 463 


(S) The Board ghati function as a Bench of Magistrates and shall have the 
powers conferred by the Code of C riminal Procedure, 1898, on a Magistrate of the 
first class. 

OBJECTS AND REASONS 


**Under the existing provisions of the Bill, all children, whether they are 
delinquent or neglected, are to be dealt with by children s courts though the pro- 
cedure for dealing with them is different. The Committee, however, are of opinion 
that there should be two entirely different machineries for dealing with neglected 
and delinquent children. The Committee feel that Child Welfare Boards should 
be set up for dealing with neglected children while children's courts may continue 
to deal with delinquent children. They further feel that there should be at least 
one woman member in every Child Welfare Board. This clause has, accordingly, 
been inserted to provide for the constitution, functions and duties of Child Welfare 
Boards."— J.C.R. 


5. Children's Courts. — (1) Notwithstanding anything contained in the Code 
of Criminal Procedure, 1898, tiie Administrator may, by notification in the Official 
Gazette, constitute for any area specified in the notification, one or more children's 
Courts for exercising the powers and discharging the duties conferred or imposed 
on such Court in relation to delinquent children under this Act. 

(2) A children's Court shall consist of such number of magistrates forming a 
Bench as the Administrator thinks fit to appoint, of whom one shall be designated 
as the senior magistrate and not less than one shall be a woman; and every such 
Bench shall have the powers conferred by the Code of Criminal Procedure, 1898, 
on a magistrate of tlie first class. 


6. Procedure, etc., in r^atioa to Boards and Children's Courts. — (1) In the 
event of any difference of opinion among the members of a Board or among the 
magistrates of a Children's Court, the opinion of the majority shall prevail, but 
where there is no such majority, the opinion of the chair man or of the senior 
magistrate, as the case may be, shall prevaiL 

(2) A Board or Children's Court may act notwithstanding the absence of any 
member of the Board or, as the case may be, any magistrate of tlie Children’s 
Court, and no order made by the Board or Children's Court shall be invalid by 
reason only of the absence of any member or magistrate, as the case may be, during 
any stage of the proceeding. 

(3) No person shall be appointed as a member of the Board or as a magis- 
trate in the Children’s Court unless he has, in the opinion of the Administrator, 
special knowledge of child psychology and child welfare. 


7, Power of Board and Chffdren's Court. — (1) Where a Board or a Children's 
Court has been constituted for any area, such Board or Court shall, notwithstand- 
ing anything contained in any other law for the time being in force but save as 
otherwise expressly provided in this Act, have power to deal exclusively with all 
proceedings under this Act relating to neglected children or delinquent children, 
as the case may be. 

(2) Where no Board or Children's Court has been constituted for any area, 
the powers conferred on the Board or the Children's Court by or under Act 
shall be exercised in that area, only by the following, namely:^ 

(a) the district magistrate; or 

(b) the sub-divisional magistrate; or 

(c) any magistrate of the first class. 


Section 6 — Note 1 

(1) Court under it is criminal Court — 
Sessions Judge can transfer case pending 
in Children's Court under S, .*>28 (1-C) 
(as inserted by Act 26 of 1956), Cr. P< 
Code (1898). (1965) 67 Pun LR 149. 


Section 6 — Note 1 
(1) Order under S. 14. by President of 
Board — To pass valid order under Act 
It is not necessary that all members of 
Board be present. AIR 1966 Pimi 384 
(386) : 1966 (2) Cri LJ 407. 
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(3) The powers conferred on the Board or Childrens Court by or under this 
Act may also be exercised by the High Court and the Court of Session, when the 
proceeding comes before them in appeal, revision or otherwise. 

8. Procedure to be followed by a magistrate not empowered under the Act — 

(1) Wlien any magistrate not empowered to exercise the powers of a Board or a 

Children's Court under this Act is of opinion that a person brought before him 

under any of the provisions of this Act (othenWse than for the purpose of giving 

evidence) is a child, he shall record such opinion and forward the child and the 

record of the proceeding to the competent authority having jurisdiction over the 
proceeding. 

(2) The competent authority to which the proceeding is forwarded under sub- 
section (1) shall hold the inquiry as if the child had originally been brought be- 
fore it. 

9. Children s homes. — (1) The A dmini strator may establish and maintain as 

many children s homes as may be necessary for the reception of neglected children 
imder this Act. 

(2) Where the Administrator is of opinion that any institution other than an 
institution established under sub-section (1) is fit for the reception of the neglected 
children to be sent there under this Act, he may certify such institution as a 
children's home for the purposes of this Act, 

(3) Every children's home to which a neglected child is sent under this 
Act shall not only provide the child with accommodation, maintenance and faci- 
lities for education, but also provide him with facilities for the development of his 
character and abihties and give him necessary training for protecting himself 
against moral danger or exploitation and shall also perform such other functions 
as may be prescribed. 

(4) The Administrator may, by rules made under this Act, provide for the 
management of children’s homes and the circumstances under which, and the man- 
ner in which, the certificate of a children's home may be granted or withdrawn. 

10. Special schools. — (1) The Administrator may establish and maintain as 
many special schools as may be necessary for the reception of delinquent children 
under this Act. 

(2) Where the Administrator is of opinion that any institution other than an 
institution established under sub-section (1) is fit for the reception of the delinquent 
children to be sent there under this Act, he may certify such institution as a special 
school for the purposes of this Act 

(3) Every special school to which a delinquent child is sent under this Act 
shall not only provide the child with accommodation, maintenance and facilities 
for education but also provide him with facilities for the development of his cha- 
racter and abilities and give him necessary training for his reformation and shall 
also perform such other functions as may be prescribed. 

(4) The Administrator may, by rules made under this Act. provide for the 
management of special schools and the circumstances under which, and the man- 
ner in which, the certificate of a special school may be granted or withdrawn. 

11. Observation homes. — (1) The Administrator may establish and maintain 
as many observation homes as may be necessary for the temporary reception of 
children during the pendency of any inquiry regarding them under this Act. 

(2) Where the Administrator is of opim'on that any institution other than an 
institution established under sub-section (1) is fit for the temporary reception of 
children during the pendency of any inquiry regarding them under this Act, he 
may recognise such institution as an observation home for the purposes of this 

Act 
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(3) Every observation home to which a child is sent under this Act shall not 
only provide the child with accommodation, maintenance and facilities for medical 
examination and treatment, but also provide him with facilities for useful occu- 
pation. 

(4) The Administrator may, by rules made under this Act, provide for the 
management of observation homes and the circumstances under which, and the 
maimer in which, an institution may be recognised as an observation home or the 
recognition may be withdrawn. 

OBJECTS AND REASONS 

Sub-section (3). — “The Committee are of the opinion that every observ'ation 
home to which a child is sent should not only provide the child with accommo- 
dation, maintenance and facilities for medical examination and treatment but also 
provide him with facilities for useful occupation. Sub-clause (3) makes provision 
in this behalf.” — J.C.R, 

12. After-care organisations, — (1) The Administrator may, by rules made under 
this Act, provide for the establishment or recognition of after-care organisations and 
may vest them with such powers as may be necessary for effectively carrying out 
their functions imder this Act. 

(2) Every such organisation shall take care of the children when they leave 
childrens homes or special schools and shall, for the purpose of enabling them 
to lead an honest, industrious and useful life, take all such measures as it may 
deem necessary or as may be prescribed. 


CHAPTER ra 

NEGLECTED CHILDREN 

13. Production of neglected children before Boards. — (1) If any police oCBcer 

or any other person authorised by the Administrator in this behalf, by general or 
special order, is of opinion that a person is apparently a neglected child such 
police officer or other person may take charge of that person for bringing him be- 
fore a Board. ^ 

(2) When infomation is given to an officer-in-charge of the police station 
about any neglected child found withm the limits of such station, he shall enter 
m a book to be kept for the purpose the substance of such information and take 
such action thereon ^ he deems fit and if such officer does not propose to take 
charge of the chdd, he shall forward a copy of the entry made to the Board 

f s^'b-section (1) shall be brought be- 

fore the Board withm a penod of twenty-four hours of such charge taken excluding 

the time necessary for the ) 0 umey from the place where the child had been taken 
charge of to the Board. 

(4) Every child tak® chwge of under sub-section (1) shall, unless he is kept 

his parent or ^ardian be sent to an observation home (but not to a police 
Station or jail) until he can be brought before a Board. puuce 

14. Special P«K^e to be foUowrf when neglected child has parent— 

Jc ^ F IF opiiuoii of the pohee officer or the authorised person, 

is a neglected child has a parent or guardian who has the actual cha^e^of 
c ontrol over, the child, the pohee officer or the authorised perso n may, iLtead of 

by President of 
ooara To pass valid order under Act 
U is not necessary that all members of 

Punj 384 

^2) Cri U 407. 

(3) Report under by police officer — 

parenU of child under 
7“ Nflnies of prosecution wit- 
nesses not supplied by police officer to 


Section 14 — Note 1 
(11 Application to Board by police 
officer — Subiective satisfaction of 
Pobce officer that child is nedcctcd 

^ild requiring protection is sufficient. 
Thereafter it is for Board to call child's 
parents to show cause and examine evl- 
aence, if necessary. AIR 1965 Puni 384 
t885. 386) : 1965 (2) Cri U 407. 

[Vol 2.] 3 A. M. 30 
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taking charge of the child, make a report to the Board for initiating an inquiry 
regarding that child, 

(2) On receipt of a report under sub-section (1), the Board may call upon 
the parent or guardian to produce the child before it and to show cause why the 
child should not be dealt with as a neglected child under the provisions of this 
Act and if it appears to the Board that the child is likely to be removed from its 
jurisdiction or to be concealed, it may immediately order his removal (if necessary 
by issuing a search warrant for the immediate production of the child) to an obser- 
vation home. 


15. Inquiry by Board regarding neglected children. — (1) When a person 
alleged to be a neglected child is produced before a Boaid, it shall examine the 
poUce officer or the authorised person who brought the child or made the report 
and record the substance of such examination and hold the inquiry in the prescribed 
manner and may make such orders in relation to the child as it may deem fit. 

(2) Where a Board is satisfied on inquiry that a child is a neglected child and 

that it is expedient so to deal with him, the Board may make an order directing 

the child to be sent to a childrens home for the period until he ceases to be a 

child: 

Provided that the Board may, for reasons to be recorded, extend the period 
of such stay, but in no case the period of stay shall extend beyond the time when 
the child attains the age of eighteen years, in the case of a boy, or twenty years, 
in the case of a girl: 

Provided further that the Board may, if’ it is satisfied that having regard to 
the circumstances of the case it is expedient so to do, for reasons to be recorded, 
reduce the period of stay to such period as it thinks fit. 

(3) During the pendency of any inquiry regarding a child, the child shall, 

unless he is kept with his parent or guardian, be sent to an observation home for 

such period as may be specified in the order of the Board: 

Provided that no child shall be kept with his parent or guardian if, in the 
opinion of the Board, such parent or guardian is unfit to exercise or does not exer- 
cise proper care and control over the child. 


OBJECTS AND REASONS 


Sub-section (3). — ^“The Committee feel that during the pendency of an in- 
quiry regarding a neglected child, such a child should not be kept with parents 
or guardians if in the opinion of the Board such parent or guardian is unfit to 
exercise or does not exercise proper care and control over the child. A Proviso 
to that effect has been added." — ^J.C.R. 


16. Power to commit neglected child to suitable custody. — (1) If the Board 
so thinks fit, it may, instead of making an order under sub-section (2) of Section 15 
for sending the child to a children’s home, make an order placing the child under 
the care of a parent, guardian or other fit person, on such parent, guardian or fit 
person executing a bond with or without surety to be responsible for the good 
behaviour and well-being of the child and for the observance of such conditions 
as the Board may think fit to impose. 


Secllon 14 — Note 1 (conld.) 
pjirenls. Validily of summons challeng- 
ed by revision application under S. 501-A, 
Cr. P. Code — Case where there is legal 
evidence which on its appreciation may 
or may not support accusation — High 
Court would not use inherent power to 
embark upon inquiry as to whether evi- 
dence is reliable or not. AIR lOftO SC 850, 
Rei. on. AIR 1966 Punj 384 (380) : 1965 


(2) Cri U 407. 

Section 16 — Note 1 
(1) Application to Board by police officer 
— Subjective satisfaction of police 
officer that child is neglected child re- 
quirim? protection is sufficient — There- 
after it is for Board to call ^ cliild s 
parents to show cause and examine evi- 
dence if necessary. AIR 190.6 Punj 384 

(386, 380): 1966 (2) Cri LJ 407. 
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(2) At the time of making an order under sub-section (1) or at any time sub- 
sequently, the Board may, in addition, make an order that tlie child be placed 
under supervision for any period not exceeding tliree years in the first instance. 

(3) Notwithstanding anything contained in sub-section (1) or sub-section (2), 
if at any time it appears to the Boaid. on receiving a report from tlie probation 
officer or otherwise, that there has been a breach of any of the conditions imposed 
by it in respect of the child, it may, after making such inquiry as it deems fit, 
order the child to be sent to a cliildren's home. 

17. Uncontrollable cliildren. — \Vhere a parent or guardian of a child com- 
plains to the Board that he is not able to exercise proper Cine and control over 
the child and the Board is satisfied on inquiry that proceedings under this Act 
should be initiated regarding the child, it may send the cliild to an observ^ation 
home and make such further inquiry as it may deem fit and the provisions of 
Section 15 and Section 16 shall, as far as may be, apply to such proceedings. 


CHAPTER IV 


DELINQUENT CHILDREN 


18. Bail and custody of children. — (1) When any person accused of a bail- 
able or non-bailable offence and apparently a child is arrested or detained or ap- 
pears or is brought before a Childrens Court, such person sliall, notwithstanding 
anything contained in the Code of Criminal Procedure, 1898, or in any other law 
for the time being in force, be released on bad with or without surety but he shall 
not be so released if there appear reasonable grounds for believing that the release 
is likely to bring him into association with any reputed criminal or expose him to 
moral danger or that his release would defeat the ends of justice. 

(2) When such person having been arrested is not released on bail under sub- 
section (1) by the officer-in-charge of the police station, such officer shall cause 
him to be kept in an observation home in the prescribed manner (but not in a 
police station or jail) until he can be brought before Childrens Court. 

(3) When such person is not released on bail under sub-section (1) by the 
Childrens Court, it shall, instead of committing him to prison, make an order 
sending him to an observation home for such period during the pendency of the 
inquiry regarding him as may be specified in the order. 


19. Information to parent or guardian or probation officer. — ^Where a child is 
arrested, the officer-in-charge of the police station to which the child is broucht 
shall, as soon as may be after the arrest, inform — ° 

(a) the parent or guardian of the child, if he can be found of such arrest 

and direct him to be present at the Childrens Court hkore which the 
child will appear; and 

(b) the probation officer of such arrest in order to enable him to obtain 

mformation regarding the antecedents and family history of the child 
other material circumstances likely to be of assistance to the 
Childrens Court for making the inquiry. 

U i/u by Chil^en’s Court yarding delinquent children— Where a 

child having been charged with an offence appears or k 

Childrens Court the Children’s Court shall hKe inq^ry'^S “^^rd^rce wi* 

'"‘‘y- subject to the provision of this Act, make 
such order in relation to the child as it deems fit* 

a Chddrpn^l^* regarding deh’nqucnt children— (1) Where 

a Children s Court is satisBed on inquiry that a child has committed^ offen^ 
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then, uotu'ithstanding an>thing to the contrary contained in any other law for the 
time being in force, the Children’s Court may, if it so thinks fit, — 

(a) allow the child to go home after advice or admonition; 

(b) direct the child to be released on probation of good conduct and placed 

under the care of any parent, guardian or otlier fit person on such 
parent, guardian or other fit person executing a bond, with or without 
surety as that Court may require for the good behaviour and well- 
being of the child for any period not exceeding three years; 

(c) make an order directing the child to be sent to a special school, — 

(i) in the case of a boy over fourteen years of age or of a girl over 

sixteen years of age, for a period of not less than three years; 

(ii) in the case of any other child, for the period until he ceases to be 

a child: 

Provided that the Children’s Court may, if it is satisfied that having regard 
to the nature of the offence and the circumstances of the case it is ex* 
pedient so to do, for reasons to be recorded, reduce the period of stay 
to such period as it thinks fit: 

Provided further that the Children's Court may, for reasons to be recorded 

extend the period of such stay, but in no case the period of stay shall 

extend beyond the time when the child attains the age of eighteen 
years, in the case of a boy, or twenty years, in the case of a girl; 

(d) order the child to pay a fine if he is over fourteen years of age and 

earns money; 

(2) Where an order under clause (b) or clause (d) of sub-section (1) is made, 
the Children’s Court may, if it is of opinion that in the interests of the child and 
of the public it is expedient so to do, in addition make an order that the delinquent 
child shall remain under the supervision of a probation officer named in the order 
during such period not exceeding tiiree years as may be specified therein, and may 
in such supeivisioii order impose such conditions as it deems necessary for the 
due supervision of the delinquent child: 


Provided that if at any time afterwards it appears to the Children’s Court on 
receiving a report from the probation officer or other\vise, that the delinquent 
child has not been of good behaviour during the period of supervision, it may, 
after making such inquiry as it deems fit, order the delinquent child to be sent to 

a special school. 

(3) The Children’s Court making a supervision order under sub-section (2) 
shaU explain to the child and the parent, guardian or other fit person, as the case 
may be under whose care the child has been placed, the terms and concfitioiM of 
the order and shall forthwith furnish one copy of the supervision order to the child, 
the parent, guardian or other fit person, as the case may be, the sureties, if any, 

and the probation officer. 

(4) In determining the special school, or any person to whose custody a child 
is to be committed or entrusted under this Act, the Court shall pay due regard to 
the religious denomination of the child to ensure that religious instruction contrary 
to the religious persuasion of the child is not imparted to him. 


22. Orders that may not be passed against delinquent children.— (1) Notwith- 
<!tanding anything to tlie contrary contained in any other law for the time being 
in force no delinquent child shaU be sentenced to dea& or imprisonment or com- 
mitted to prison in default of payment of fine, or in default of fumishmg security . 

Provided that where a child who has attained the ap of fourteen years has 
.v^mitind an offence and the children's Court is satisfied that the offence com- 
1 ici of so serious a nature or tliat his conduct and behaviour have been such 
luk not be n h^ interest or in the interest of other children in a special 
Shod r^nd Mm to such special school and that none of the other measures 
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provided under this Act is suitable or sufficient, the children’s Court may order the 
delinquent child to be kept in safe custody in such place and manner as it thinks 
fit and shall report the case for the orders of the Administrator. 

(2) On receipt of a report from a children’s Court under sub-section (1), the 
Administrator may make such arrangement in respect of the child as he deems 
proper and may order such delinquent child to be detained at such place and on 
such conditions as he thinks fit : 

Provided that the period of detention so ordered shall not exceed the maxi- 
mum period of imprisonment to which the child could have been sentenced for 
the offence committed. 

23. Proceeding under Chapter VUI of the Criminal Procedure Code not 
competent against child. — Notwithstanding anything to the contrary contained in 
the Code of Criminal Procedure, 1898, no proceeding shall be instituted and no 
order shall be passed against a child under Chapter VUI of the said Code. 

24. No joint trial of child and person not a child. — (1) Notwithstanding any- 
thing contained in Section 239 of the Code of Criminal Procedure, 1898 or in any 
other law for the time being in force, no child shall be charged with or tried for, 
any offence together with a person who is not a child. 

(2) If a child is accused of an offence for which under Section 239 of the 
Code of Criminal Procedure, 1898, or any other law for the time being in force, 
such child and any person who is not a child would, but for the prohibition con- 
tained in sub-section (1), have been charged and tried together, the Court taking 
cognizance of that offence shall direct separate trials of the child and the other 
person. 

25. Removal of disqualification attaching to conviction. — Notwithstanding 
anything contained in any other law, a child who has committed an offence and 
has been dealt with under the provisions of this Act shall not suffer disqualification, 
if any, attaching to a conviction of an offence under such law. 

26. Special provision in respect of pending cases. — Notwithstanding anything 
contained in this Act, all proceedings in respect of a child pending in any Court 
in any area on the date on which this Act comes into force in that area, shall be 
continued in that Court as if this Act had not been passed and if the Court finds 
that the child has committed an offence, it shall record such finding and, instead 
of passing any sentence in respect of the child, forward the child to the children’s 
Court which shall pass orders in respect of that child in accordance with the provi- 
sions of this Act as if it had been satisfied on inquiry under this Act that the child 
has committed the offence. 

CHAPTER V 

PROCEDURE OF COMPETENT AUTHORITIES GENERALLY AND 
APPEALS AND REVISION FROM ORDERS OF SUCH COURTS 

27. Sittings etc., of Boards and children’s Courts. — (1) A Board or a children’s 

Court shall hold its sittings at such place, on such day and in such manner as may 
be prescribed. ^ 

(2) A Magistrate empowered to exercise the powers of a Board or, as the case 
may be, a children’s Court under sub-section (2) of Section 7 shall, while holding 
^y inquiry regarding a child under this Act, as far as practicable, sit in a build- 
ing or room different from that in which the ordinary sittings of civil and crimi- 

different days or at times different from those at which 
the ordinary sittings of such Courts are held. 

M. Persons who may be present before competent authority.— (1) Save as 

pT^dod in this Act, no person shall be present at any sitting of a competent auth- 
ority, except — 

(a) any officer of the competent authority, or 
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iTj) the parties to the inquiry before the competent authority, the parent 
or guardian of the cliild and other persons directly concerned in the 
inquiry including police officers, and 

(c) such other persons as the competent authority may permit to be pre- 
sent. 

(2) Notwithstanding anything contained in sub-section (1), if at any stage 

during an inquiry, a competent authority considers it to be expedient in the interest 

of the child or on grounds of decency or morality that any person including the 

police officers, legal practitioners, the parent, guardian or the child himself should 

withdraw, the competent authority may give such direction, and if any person 

refuses to comply with such direction, the competent authority may have him 

removed and may, for this purpose, cause to be used such force as may be neces- 
sary. 

(3) No legal practitioner shall be entitled to appear before a competent auth- 
ority in any case or proceeding before it, except with the special permission of 
that authority. 

29. Attendance of parent or guardian of child. — Any competent authority 
before which a child is brought under any of the provisions of this Act may, when- 
ever it so thinks fit, require any parent or guardian having the actual charge of, 
or control over, the child to be present at any proceeding in respect of the child. 

30. Dispensing with attendance of child. — ^If, at any stage during the course 
of an inquiry, a competent authority is satisfied that the attendance of the child 
is not essential for the purpose of the inquiry, the competent authority may dis- 
pense with his attendance and proceed with the inquiry in the absence of the 


31. Committal to approved place of child suffering from dangerous disease 
and its future disposal. — (1) When a child who has been brought before a com- 
petent authority under this Act is found to be suffering from a disease requiring 
prolonged medical treatment or physical or mental complaint that will respond to 
treatment, the competent authority may send the child to any place recognised to 
be an approved place in accordance with the rules made under this Act for such 
period as it may think necessary for the required treatment. 

(2) Where a child is found to be suffering from leprosy or is of unsound mind, 
he shall be dealt with under the provisions of the Lepers Act, 1898, or the Indian 
Lunacy Act, 1912, as the case may be. 

(3) Where a competent authority has taken action under sub-section (1) in 
the case of a child suffering from an infectious or contagious disease, the compe- 
tent authority before restoring the said child to his partner in marriage, if there 
has been such, or to the guardian, as the case may be, shall where it is satisfied 
that such action will be in the interest of the said child call upon his partner in 
marriage or the guardian, as the case may be, to satisfy the Court by submitting 
to medical examination that such partner or guardian will not re-infect the child 
in respect of whom the order has been passed. 

32. Presumption and determination of age. — (1) Where it appears to a com- 
petent authority that a person brought before it under any of the provisions of 
this Act (otherwise than for the purpose of giving evidence) is a child, the com- 
petent authority shall make due inquiry as to the age of that person and for that 
purpose shall take such evidence as may be necessary and shall record a finding 
whether the person is a child or not, stating his age as nearly as may be. 

(2) No order of a competent authority shall be deemed to have become in- 
valid merely by any subsequent proof that the person in respect of whom the 
order has been made is not a child, and the age recorded by the competent auth- 
ority to be the age of the person so brought before it shall, for the purposes of 
this Act, be deemed to be the true age of that person. 
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33. Qrcumstances to be taken into consideration in making orders under the 
Act — In making any order in respect of a cliild under this Act, a competent auth- 
ority shall take into consideration the following circumstances, namely : — 

(a) the age of the child; 

(b) the circumstances in which tlie child is living; 

(c) the reports made by the probation officer; 

(d) the rehgious persuasion of the cliild; 

(e) such other circumstances as may, in the opinion of the competent auth- 

ority, require to be taken into consideration in the interests of the 
child; 

Provided tliat in the case of a delinquent child, the above circumstances shall 
be taken into consideration after the childrens Court has recorded a finding 
against the child that he has committed the offence : 

Provided further that if no report of the probation officer is received within 
ten weeks of his being informed under Section 19, it shall be open to the childrens 
Court to proceed without it. 

34. Sending a child outside jurisdiction. — In the case of a neglected or 
delinquent child whose ordinary place of residence lies outside the jurisdiction of 
the competent authority before which he is brought, the competent autliority may, 
if satisfied after due inquiry that it is expedient so to do, send the child back to 
a relative or other person who is fit and willing to receive him at his ordinary 
place of residence and exercise proper care and control over liim, notwithstand- 
ing that such place of residence is outside the jurisdiction of the competent auth- 
ority; and the competent authority exercising jurisdiction over the place to which 
the child is sent shall in respect of any matter arising subsequently have the same 
powers in relation to the child as if the original order had been passed by itself. 

35. Reports to be treated as confidential. — The report of the probation offi- 
cer or any circumstance considered by the competent authority under Section 33 
shall be treated as confidential : 

Provided that the competent authority may, if it so thinks fit communicate the 
substance thereof to the child or his parent or guardian and may give such child, 
parent or guardian an opportunity of producing such evidence as may be relevant 
to the matter stated in the report. 

36. Prohibition of publication of names, etc., of children involved in any 
proceeding under the Act. — (1) No report in any newspaper, magazine or news 
sheet of any inquiry regarding a child under this Act shall disclose the name, 
address or school or any other particulars calculated to lead to the identification of 
the child, nor shall any picture of any such child be published ; 

Provided that for reasons to be recorded in writing, the authority holding the 
inquiry may permit such disclosure if in its opinion such disclosure is in the 
interest of the child. 

(2) Any person contravening the provisions of sub-section (1) shall be punish- 
able with fin ft which may extend to one thousand rupees. 

37. Appeals. — (1) Subject to the provisions of this section any person 
aggrieved by an order made by a competent authority under this Act may, within 
thirty days from the date of such order prefer an appeal to the Court of Session; 

Provided that the Court of Session may entertain the appeal after the expiry 
of the said period of thirty days if it is satisfied that the appellant was prevented 
by sufficient cause from filing appeal in time. 
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(2) No appeal shall lie from — 

(a) any order of acquittal by the childrens Court in respect of a 

alleged to have committed an offence; or 

(b) any order made by a Board in respect of a finding that a person is 
not a neglected child. 

(3) No second appeal shall lie from any order of the Court of Session passed 
in appeal under this section. 

38. Revision. — The High Court may, at any time, either of its own motion 
or on an apphcation received in this behalf, call for the record of any proceeding 
in which any competent authority or Court of Session has passed an order for the 
purpose of satisfying itself as to the legality or propriety of any such order and 
may pass such order in relation thereto as it thinks fit ; 

Provided that the High Court shall not pass an order under this section pre- 
judicial to any person without giving him a reasonable opportunity of being heard, 

39. Procedure in inquiries, appeals and revision proceedings.— -(1) Save as 
otherwise expressly provided by this Act, a competent authority while holding any 
inquiry under any of the provisions of this Act, shall follow such procedure as 
may be prescribed and subject thereto, shall follow, as far as may be, the proce- 
dure laid down in the Code of Criminal Procedure, 1898, for trials in summons 
cases. 

(2) Save as otherwise expressly provided by or under this Act, the procedure 
to be followed in hearing appeals or revision proceedings under this Act shall be, 
as far as practicable, in accordance with the provisions of the Code of Criminal 
Procedure, 1898. 

40. Power to amend <wders. — (1) Without prejudice to the provisions for ap- 
peal and revision under this Act, any competent authority may, either on its own 
motion or on an application received in this behalf, amend any order as to the 
institution to which a child is to be sent or as to the person under whose care or 
supervision a child is to be placed under this Act 

(2) Clerical mistakes in orders passed by a competent authority or errors 
arising therein from any accidental slip or omission may, at any time, be corrected 
by the competent authority either on its own motion or on an application received 
in this beh^. 

CHAPTER VI 

SPECIAL OFFENCES IN RESPECT OF CHILDREN 

41. Punishment for cruelty to child.— (1) Whoever, having the actual charge 
of, or control over, a child, assaults, abandons, exposes or wilfully neglects the 
clfild or causes or procures him to be assaulted, abandoned, expressed, or neglected 
in a manner likely to cause such child unnecessary mental and physical suffering 
shall be punishable with imprisonment for a term which may extend to six months, 
or with fine, or with both. 

(2) No Court shall take cognizance of an offence punishable under sub-sec- 
tion (1) unless the complaint is filed with the previous sanction of the Administra- 
tor or an officer authorised by him in this behalf. 

42. Employment of children for begging. — (1) Whoever employs or uses any 
child for the purposes of begging or causes any child to beg shall be punishable 
with imprisonment for a term which may extend to one year, or with fine, or with 

both. 

(2) Whoever, having the actual charge of, or control over, a child, abets the 
commission of the offence pimlshable under sub-section (1), shall be punishable 
with imprisonment for a term which may extend to one year, or with fine, or with 

both. 

(3) The offence punishable under this section shaD be cognizable. 
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43, Penalty for giving intoxicating liquor or dangerous drug to a child. — 
Whoever gives, or causes to be given to any child any intoxicating liquor in a 
public place or any dangerous drug except upon the order of a duly qualified medi- 
cal practitioner or in case of sickness or other urgent cause, s hal l be punishable 
with fine which may extend to two hundred rupees. 

44. Exploitation of child employees. — Whoever ostensibly procures a child 
for the purpose of any employment and withholds the earnings of the child or 
uses such earnings for his own purposes shall be punishable with fine which may 
extend to one thousand rupees. 


CHAPTER VH 
mSCELLANEOUS 

45. Power of Administrator to discharge and transfer children. — (1) The 
Administrator may, notwithstanding anything contained in tliis Act, at any time, 
order a neglected or delinquent child to be discharged from the children's home or 
special school, either absolutely or on such conditions as he may think fit to im- 
pose, 

(2) The Administrator may, notwithstanding anything contained in this Act, 
Older — 

(a) a neglected child to be transferred from one children's home to another; 

(b) a delinquent child to be transferred from one special school to another 
or from a special school to a borstal school where such school exists 
or from a special school to a children's home; 

(c) a child who has been released on hcence which has been revoked or 
forfeited, to be sent to the special school or children’s home from 
which he was released or to any other childrens home or special 
school or borstal school: 

Provided that the total period of the stay of the child in a children’s home or 
a special school shall not be increased by such transfer. 

(3) The Administrator may, notwithstanding anything contained in this Act, 
at any time, discharge a child from the care of any person under whom he was 
placed under this Act either absolutely or on such conditions as the Administrator 
may think fit to impose. 

46, Transfers between children’s homes, etc., under the Act, and children's 
hcunes, etc., of like nature in different parts of India. — (1) The Administrator of a 
Union territory may direct any neglected child or delinquent child to be transferred 
from any children's home or special school within the Union territory to any other 
children's home, special school or institution of a like nature in any other State 
with the consent of the Government of that State. 

(2) The Administrator of a Union territory may, by general or special order, 
provide for the reception in a children's home or specif school \vithin the Union 
Territory of a neglected child or delinquent child detained in a children's home 
or special school or institution of a like nature in any other State where the Gov- 
ernment of that State makes an order for such transfer, and upon such transfer 
die provisions of this Act shall apply to such child as if he had been originally 
ordered to be sent to such children's home or special school under this Act. 


47. Transfer of children of unsound mind or suffering from leprosy. — (1) 
Where it appears to the Administrator that any child kept in a special school or 
children's home in pursuance of this Act is suffering from leprosy or is of unsound 
mind, the Administrator may order his removal to a leper asylum or mental hospital 
or other place of safe custody for being kept there for the remainder of the term 
^ which he hag to be kept in custody under the orders of the competent autib- 
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ority or for such further period as may be certified by a medical officer to be neces- 
sary for the proper treatment of the child. 

■(2) Where it appears to the Administrator that the child is cured of leprosy or 
of unsoundness of mind, he may, if the child is still liable to be kept in custody, 
order the person having charge of the child to send him to the special school or 
children's home from which he was removed or, i£ the child is no longer liable 
to be kept in custody, order him to be discharged. 

48. Placing out on licence. — (1) When a child is kept in a children’s home 
or special school, the Administrator may, if he so thinks fit, release the child from 
the children’s home or special school and grant him a written licence for such 
period and on such conditions as may be specified in the licence permitting him 
to live with, or under the supervision of, any responsible person named in the 
licence willing to receive and take charge of him with a view to educate him and 
train him for some useful trade or calUng. 

(2) Any licence so granted under sub-section (1) shall be in force for the 
period specified in the licence or until revoked or forfeited by the breach of any 
of the conditions on which it was granted. 

(3) The Administrator may, at any time, by order in writing revoke any such 
licence and order the child to return to the cliildren’s home or special school from 
which he was released or to any other children’s home or special school, and shall 
do so at the desire of the person with whom or under whose supervision the child 
has been permitted to live in accordance with a licence granted under sub-sec- 
tion (1). 

(4) When a licence has been revoked or forfeited and the child refuses or 
fails to return to the special school or children’s home to which he was directed 
so to return, the Administrator may, if necessary, cause him to be taken charge of 
and to be taken back to the special school or children’s home. 

(5) The time during which a child Is absent from a special school or children’s 
home in pursuance of a licence granted under this section shall be deemed to be 
part of the time for which he is hable to be kept in custody in the special school 
or children’s home: 

Provided that when a child has failed to return to the special school or 
children’s home on the licence being revoked or forfeited, the time which elapses 
after his failure so to return shall be excluded in computing the time during 
which he is liable to be kept in custody. 

49. Provision in respect of escaped children. — Notwithstanding anything to 
the contrary contained in any other law for the time being in force, any police 
officer may take charge without warrant of a child who has escaped from a special 
school or a children's home or from the care of a person under whom he was 
placed under this Act and shall send the child back to the special school or the 
children’s home or that person, as the case may be; and no proceeding shall be 
instituted in respect of the child by reason of such escape but the special school, 
children’s home or the person may, after giving the information to the competent 
authority which passed the order in respect of the child, take such steps against 
the child as may be deemed necessary. 

50. Contribution by parents. — (1) The competent authority which makes an 
order for sending a neglected child or a delinquent child to a children’s home, or 
a special school or placing the child under the care of a fit person may make an 
order requiring the parent or other person liable to maintain the child to contribute 
to his maintenance, if able to do so, in the prescribed manner. 

(2) The competent authority before making any order under sub-section (1) 
shall inquire into the circumstances of the parent or other person liable to main- 
tain the child and shall record evidence, if any, in the presence of the parent or 
such other person, as the case may be. 
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(3) The person liable to maintain a child shall, for the purposes of sub-sec- 
tion (1). include in the ease of illegitimacy, his putative father ; 

Provided that where the child is illegitimate and an order for his maintenance 
has been made under Section 4S3 of the Code of Criminal Procedure, 1898, the 
competent authority shall not ordinarily make an order for contribution against 
the putative father, but may order the whole or any part of the sums accruing due 
under the said order for maintenance to be paid to such person as may be named 
by the competent authority and such sum shall be paid by him towards the main- 
tenance of the child. 

(4) Any order made under tliis section may be enforced in the same manner 
as an order under Section 488 of the Code of Criminal Procedure, 1898. 

51. Control of custodian over cliild. — Any person in whose custody a child 
is placed in pursuance of this Act shall, while the order is in force, have the like 
control over the child as he would have if he were his parent and shall be res- 
ponsible for his maintenance, and the child shall continue in his custody for the 
period stated by the competent authority, notwithstanding that he is claimed by 
his parent or any other person : 

Provided that no child while in such custody shall be married except with 
the permission of the competent authority. 

52. Delinquent child undergoing sentence at commencement of the Act. — In 
any area in which this Act is brought into force, the Administrator may direct that 
a delinquent cliild who is undergoing auy sentence of imprisonment at the com- 
mencement of this Act shall, in heu of undergoing such senteuce, be sent to a 
special school or be kept in safe custody in such place and manner as the Admini- 
strator thinks fit for the remainder of the period of the sentence, and tlie provisions 
of this Act shall apply to the child as if he had been ordered by a children’s Court 
to be sent to such special school or, as the case may be, ordered to be detained 
under sub-section (2) of Section 22. 


53. Appointment of oflSccrs,— (1) The Administrator may appoint as many 
probation officers, officers for the inspection of special schools, children’s homes, 
observation homes or after-care organisations and such other officers as he may 
deem necessary for carrying out the purposes of this Act 

(2) It shall be the duty of the probation officer — 

(a) to inquire, in accordance with the direction of a competent authority, 
into the antecedents and family history of any child accused of an 
offence with a view to assist the authority in making tlie inquiry; 

(b) to visit neglected and delinquent children at such intervals as the 
probation officer may think fit; 

(c) to report to the competent authority as to the behaviour of auy neglect- 

ed or delinquent child; 

(d) to ^vise and assist neglected or delinquent children and, if necessary, 
endeavour to find them suitable employment; 

,(e) where a neglected or delmquent child is placed under the care of any 

person on certain conditions, to see whether such conditions are being 
complied with; and ® 

(f) to perform such other duties as may be prescribed, 

(3) Any office empowered in this behalf by the Administrator may enter any 
spe^ schook childrens home, observation home or after-care organisation and 

a complete inspection thereof in aU its departments and of all papers, regis- 

to th^ Arfi^nir ^ thereto and shall submit the report of such inspec^n 


tinder tfie Act to be public servants. — ^Probation offi- 
appomted in pursuance of this Act shall be deemed to ba 
public servants within the meaning of Section 21 of the Indian Penal Code 
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55. Procedure in respect of bonds.— The provisions of Chapter XLII of the 
Code of Criminal Procedure, 1898, shall, as far as may be, apply to bonds taken 
under this Act. 

56. Delegation of powers.— The Administrator may, by general or special 
order, direct that any power exercisable by him under this Act shall, in such circum- 
stances and under such conditions, if any, as may be specified in the order, be 
exercisable also by an officer subordinate to the Administrator. 

57. Protection of action taken in good faith.— No suit or other legal proceed- 
mg shall lie against the Administrator or any probation officer or other officer ap- 
pointed under this Act in respect of anything which is in good faith done or 

intended to be done in pursuance of this Act or of any rules or orders made there- 
under. 

58. Act Vni of 1897 and certain provisions of Act V of 1898 not to apply. 

(1) The Reformatory Schools Act, 1897, and Section 29-B and Section 399 of the 
Code of Criminal Procedure, 1898, shall cease to apply to any area in which this 
Act has been brought into force. 

(2) The Women’s and Childrens Institutions (Licensing) Act, 1950 shall not 
apply to any children’s home, special school or observation home* established and 
maintained under this Act. 

59. Power to make rules*.- (1) The Administrator may, by notification in the 
Official Gazette, make rules to carry out the purposes of this Act. 

(2) In particular, and without prejudice to the generahty of the foregoing 
power, such rules may provide for all or any of the following matters, namely ; 

(a) the places at which, the days on which, the time at which, and the 

manner in which, a competent authority may hold its sittings; 

(b) the procedure to be followed by a competent authority in holding 
inquiries under this Act; and the mode of dealing with children sudEer- 
ing from dangerous diseases or mental complaints; 

(c) the circumstances in which, and the conditions subject to which, an 
institution may be certified as a special school or a children’s home 
or recognised as an observation home, and the certification or recogni- 
tion withdrawn; 

(d) the internal management of special schools, children’s home and observa- 

tion homes; 

(e) the functions and responsibilities of special schools, children’s homes 
and observation homes; 

(f) the inspection of special schools, children’s homes, observation homes 

and after-care organisations; 

(g) the establishment, management and fimctions of after-care organisations; 

the circumstances in which, and the conditions subject to which, an 
institution may be recognised as an after-care organisation; 

(h) the qualifications and duties of probation officers; 

(i) the recruitment and training of persons appointed to cany out the pur- 

poses of this Act and the terms and conditions of their service; 

(j) the conditions subject to which a girl who is a neglected or delinquent 

child may be escorted from one place to another and the manner in 
which a child may be sent outside the jurisdiction of a competent 
authority; 

(k) the manner in which contribution for the maintenance of a child may 

be ordered to be paid by a parent or guardian; 

(l) the conditions under which a child may be placed out on licence and 

the form and conditions of such licence; 
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(m) the conditions subject to which children may be placed under the care 
of any parent, guardian or other fit person under this Act and the 
obligations of such persons towards the children so placed; 

(n) any other matter which has to be, or may be, prescribed. 

(3) Every rule made under this section shall be laid as soon as may be after 
it is made, before each House of Parliament wliile it is in session for a total period 
of thirty days which may be comprised in one session or in hvo successive sessions, 
and if, before the expiry of tlie session in which it is so laid or the session imme- 
diately following, both Houses agree in making any modification in the rule or 
both Houses agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be; so how- 
ever that any such modification or annulment shall be without prejudice to the 
validity of an>lhing previously done xmder that rule. 

[a] For Pondicherr>' Children Rules, 1966 — See Pondi. Gaz., Ext., D/-3-12-1966, 
For Manipur Children Rules 1962— See Manipur Gaz., Ext., D/-22-6-1962. 

60. Repeal and savings. — If, immediately before the date on which this Act 
comes into force in any area, there is in force in that area, any law corresponding 
to this Act, tliat law shall stand repealed on the said date : 

Provided that the repeal shall not affect — 

(a) the previous operation of any law so repealed or anything duly done 

or suffered thereunder; or 

(b) any right, privilege, obligation or liabihty acquired, accrued or incurred 

under any law so repealed; or 

(c) any penalty, forfeiture or punishment incurred in respect of any offence 

committed against any law so repealed; or 

(d) any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obUgation, liabihty, penalty, forfeiture or punishment 
as aforesaid; 

and any such investigation, legal proceeding or remedy may be instituted, continu- 
ed or enforced and any such penalty, forfeiture or punishment may be imposed, 
as if this Act had not been passed. 


[THE! CHILDREN (PLEDGING OF LABOUR) ACT, 1933 

(ACT n OF 1933) 

[The text of the Act printed here is as on 1-5-1969.] 


STATEMENT OF OBJECTS AND REASONS 


*The Royal Commission of Labour 
found evidence in such widely separated 
areas as Amritsar, Ahmedabad and Madras 
of the practice of pledging child labour, 
that is, the taking of advances by parents 
or guardians on agreements, written or 
oral, pledging the labour of their children. 
In some cases, the children so pledged 
were subjected to particularly unsatis- 


factory working conditions. The Commis- 
sion considered that llie State would be 
justified in adopting strong measures to 
eradicate the evil, and the Dill seeks to 
do so by imposing penalties on parents by 
agreements pledging the labour of children 
and on person knowingly employing 
children whose labour has been pledged”. 

— Gazette of India, 1932, Part V, 
page 195. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— ^Adopted by A. C. A. O., 1948; A L. O., 1950; 

— ^Amended by Act 3 of 1951; 

—Extended by Acts 59 of 1949; 30 of 1950; Regs. 6 of 1963; 7 of 1963. 
" Bom. Act 4 of 1950; 

" Punj. Act 5 of 1950. 
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[The] Children (Pledging of Labour) Ac^ 1933 
COGNATE ACTS AND PROVISIONS 

(1) Employment of Children Act, 26 of 1938; 

(2) Apprentices Act, 52 of 1961, Ch. II; 

(3) Children Act, 60 of 1960. 

[THE] CHILDREN (PLEDGING OF LABOUR) ACT, 1933 

(ACT' H OF 1933)'^ 

[24th February, 1933.) 

An Act to prohibit the pledging of the labour of children. 

WHEREAS it is expedient to prohibit the making of agreements to pledge 
the labour of children, and the employment of children whose labour has been 
pledged; It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons; see Gaz. of Ind., 1932, Pt. V, p. 195. 
This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to the 
Union Territories of Manipur, Tripura and Vindhya Pradesh by the Union 
Territories (Laws) Act, 1950 (30 of 1950), S. 3 [16-4-1950]. Vindhya Pra- 
desh now forms part of the State of Madhya Pradesh — See Act 37, of 
1956, S. 9 (1) (e) [1-11-1956], 

This Act has been extended to States Merged in the States of—* 

Bombay : see Bombay Act 4 of 1950, 

Punjab : see Punjab Act 5 of 1950. 

It has now been extended to the Union Territories of — 

(1) Dadra and Nagar HaveU by Reg. 6 of 1963 [w. e. f. 1-7-1965]; 

(2) Pondicherry by Reg. 7 of 1963 [w. e. f, 1-10-1963], 

1. Short title, extent and commencement — (1) This Act may be called THE 
CHILDREN (PLEDGING OF LABOUR) ACT, 1933. 

*[(2) It extends to the whole of India ‘'[except the State of Tammu and Kash- 
mir].] 

(3) This section and Sections 2 and 3 shall come into force at once, and the 
remaining sections of this Act shall come into force on the first day of July, 1933. 

a] Substituted for sub-section (2) by A. L. O. 1950. 

b] Substituted for the words “except Part B States," by the Part B States (Laws) 

Act, 1951 (3 of 1951), S. 3 and Sch. [1-4-1951]. 

2. Definitions. — In this Act, unless there is anything repugnant in the subject 
or context, — 

“an agreement to pledge the labour of a child” means an agreement, written 
or oral, express or implied, whereby the parent or guardian of a child, 
in return for any payment or benefit received or to be received by him, 
imdertakes to cause or allow the services of the child to be utilised in 
any employment : 

Provided that an agreement made without detriment to a child, and not 
made in consideration of any benefit other than reasonable wages to 
be paid for the child’s services, and terminable at not more than a 
week's notice, is not an agreement within the meaning of this defini- 
tion; 

“child” means a person who is under the age of fifteen years; and 
“guardian” includes any person having legal custody of or control over a 
child. 

3. Agreements contrary to the Act to be void. — ^An agreement to pledge tha 
labour of a child shall be void. 
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4. Penally for parent or guardian making agreement to pledge the labour oi 
a child. — ^Whoever, being the parent or guardian of a child, makes an agreement 
to pledge the labour of that child, shall be punished with j^e which may extend 
to fifty rupees. 

5. Penalty for making with a parent or guardian an agreement to pledge the 
labour of a cliild. — Whoever makes with the parent or guardian of a child an 
agreement whereby such parent or guardian pledges the labour of the child shall 
be punished with fine which may extend to two hundred rupees. 

6. Penalty for employing a child whose labour has been pledged. — Whoever, 
knowing or having reason to believe that an agreement has been made to pledge 
the labour of a child, in furtherance of such agreement employs such child, or 
permits such child to be employed in any premises or place under his control, 
shall be punished with fine w'hich may extend to two hundred rupees. 


[THE INDIAN] CHRISTIAN MARRIAGE ACT, 1872 

(ACT XV OF 1872) 

[The text of the Act printed hero is as on 1-5-1969.] 


CONTENTS 


PREAMBLE 

PRELDUNARY 

SECTIONS 

1* Short tnie« 

Extent. 

2. [Repealed.] 

8« InterprctatioD'Clause. 


PART I 

THE PERSONS BY WHOM MAR- 
RIAGES MAY BE SOLEMNIZED 

4. Marriages to be solemnized according 
to AcL 

6. Persons by whom marriages may be 
solemnized. 

0. Grant and revocation of licences to 
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8. [Repealed.] 

Licensing of persons to grant certt- 
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PART U 

TIME AND PLACE AT WHICH MAR- 
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10. Time for solemnizing marriage. 

Exceptions. 

11. Place for solemnizing marriage. 
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PART III 
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tificate for procuring marriage. 

67. Forbidding, by false personation, issue 
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68. Solemnizing marriage without due 
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fourteen days after notice, marriage 
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after expiry of notice; solemnizing 
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or wlthoul sending copy of notice; 
issuing certificate against anthorlz- 
ed prohibition. 

72. Issuing certificate after expiry of notice 

or, In case of minor, within 
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PART vra 

MISCELLANEOUS 

77, What matters need not be proved In 
respect of marriage In accordance 
with Act 

78* Correction of errors. 

79. Searches and copies of entries. 

80- Certified copy of entry In marrtaf{e re- 
gister, etc., to be evidence. 

81. Certificates of certain marriages to be 

sent to Central Government. 

82. State Goyernment to prescribe fees. 

83. Power to make rules. 


85. Power to declare who shall be District 
Judge. 

80. [Repealed.] 

87. Saving of Consular Marriages. 

88. Non-validation of marriages %«ilbin 

prohibited degrees. 

SCHEDULE L — Notice of Marriage. 

SCHEDULE II. — CerlUlcate of Receipt 
of Notice. 

SCHEDULE in. — Form of Register of 
Marriages. 

SCHEDULE rV, — Marriage Register-book. 

Certificate of Marriage. 

SCHEDULE V. — [Repealed.] 


8L [Repealed.] 

STATENfENTS OF OBJECTS AND REASONS 


“The law relating to solemnization in 
India of marriages of persons professing 
the Christian religion is at present 
distributed over two English Acts of 
Parliament and three Acts of the Indian 
Legislature. 

The object of this Bill is to reduce into 
a smaller compass and simplify the exist- 
ing law on this subject by the consolida- 
tion of the dilTerent enactments referred 
to, and at Uie same time to amend the 
law in those matters in which it has been 
shown to be defective. 

For example, by Act V of 1865 it is 
provided that marriages between Native 
Christians shall be valid where the ages 
of the contracting parties are not less than 
sixteen and thirteen years, respectively, 
and where they do not stand In relation 
to each other within the prohibited degrees 
of consanguinity or affinity. 

It has been very forcibly represented by 
the President and several members of the 
Bengal Christian Association that this pro- 
vision of the law works injuriously by 
freeing the children of Native Christian 
parents from the control which all other 
parents can legally exercise over their 
sons and daughters ere the Latter have 
att^ed their majority. 


The Bill requires the consent of the 
parents or guardians of Native Christians 
to a marriage between them, where the 
age of either of the parlies about to con- 
tract such marriage is less than eighteen 
years, except in cases in which the minors 
have been altogether separated from their 
parents or natural guardians, mid by 
reason of such separation are not properly 
subject to their control. 

There is also some ambiguity in regard 
to the provisions of tlie law respecting the 
submission of returns, and the disposal of 
the records of the registration of marriages 
solemnized between Native Chrislians. 

The Bill lays down distinctly how such 
marriages are to be recorded in all cases, 
and provides for Ihe disposal of the 
record. It also substitutes for the fixed 
rates of fees in respect of marriage 
solemnized by or before Marriage 
Registrars, a power to the Local Govern- 
ment to regulate such fees and their remis- 
sion; and lastly, extends the Marriage law 
to all places within the territories of 
Native Princes in alliance with Her 
Majesty, in respect of marriages between 
British subjects professing the Christian 
religion”. 

—Gazette of India, 1871, Part V, 
page 473. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

Adapted by A. O., 1937; A. C, A. O., 1948; A. L. O., 1950; 2 A. L. O; 
1956. 


—Amended by Acts VI of 1886; II of 1891; I of 1903; XIH of 1911; 
XXXVm of 1920; XVIU of 1928; 3 of 1951; XLVni of 1952. 

—Amended in Mysore by Mysore Acts XX of 1956; 13 of 1965. 

—Extended by Acts LIX of 1949;''XXX 'ori950rxXVl”f 1968; Reg. VI 
of 1963; Bom. Act IV of 1950, 

—Repealed in part by Acts XVI of 1874; I of 1938. 

—Repealed in part and amended by Act XII of 1891. 

COGNATE ACTS AND PROVISIONS 

1. Foreign Marriage Act, XIV of 1903. 

2. Marriages Validation Act; H of 1892. 

IVol. 2.1 3 A. M. 31 
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[THE INDIAN] CHRISTIAN MARRIAGE ACT, 1872 

(ACT XV OF 1872)* 

[18th July, 1872.] 

An Act to consolidate and amend the law relating to the solemnization in 
India of the marriages of Christians. 

Preamble 

WHEREAS it is expedient to consolidate and amend the law relating to the 
solemnization in India of the marriages of persons professing the Chirstian religion; 
It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gaz. of India, 1871, Pt. V, 
p. 473. For Proceedings in Council, see Gazette of India, 1870. Supple- 
ment, p. 1077, ibid. 1871, Supplement, pp. 1426, 1643, ibid. 1872, Supple- 
ment, pp. 257, 728, 742, 805, 813 and 858. 

This Act is based on 14 and 15 Viet, C. 40 and 58 Geo. HI. C. 84 (both 
Statutes relate to marriages in India and are now no longer in force), and 
Acts 5 of 1852 and 5 of 1863; the last two Acts were repealed by this 
Act. 

This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 [1-1-1950] and to the 
States of Tripura and Vindyha Pradesh by ihe Union Territories (Laws) 
Act, 1950 (30 of 1950), S. 3 [16-4-1950], Vindhya Pradesh now forms part 
of M. P. State. It does not extend to the State of Manipur; see Foot-note (a) 
to S. 1. 

This Act has been extended to States Merged in the State of Bombay : see Bom. 
Act 4 of 1950. The Bombay Registration of Marriages Act (Bom. Act 5 of 
1954) does not apply to marriages contracted under this Act : see S. 14 of 
that Act, 

The Act has been extended to the Union Territories of Dadra and Nagar Haveli 
by Regn, 6 of 1963 (w. ©. f. 1-7-1965) and Pondicherry by Act 26 of 1968, 
S. 3 and Sch. Pt L 


PRELIMINARY 

1. Short title.— This Act may be called THE INDIAN CHRISTIAN 
MARRIAGE ACT, 187.2, 

Extent 


»[It extends to the whole of India l>[except •[the territories which, 
immediately before the 1st November, 1956, were comprised in the States] of Tra- 
vancore-Cochin, Manipur and Jammu and Kashmir].] 

Commencement 

<![*» . o 

[a] Substituted by A.L.O., 1950, for the second paragraph as amended by A.O., 
1937 and A,0,, 1948. 


Preombl* — Note 1 
(1) The Act is not only an amending 
but a consolidating Act and provides a 
Code in itself. The enactments which it 
repeals viz., 14 and 16 Viet C. 40 and 
Act 6 of 1865 were similar Codes. AIR 
1961 All 629 (633): ILR (1961) 2 AU 439 
(DB). 


(2) The oblect of this Act Is not to 
prevent people from marrying os they 
wish but to enable them to protect them- 
selves end their posterity by a lawful 
nnd binclitiK marrlnge 

mnrricd a» Christian.. AIR 1918 All 168 

(172): 40 All 393: 19 Cri U 616. 


(3) This Act has to be so construed 
that no case is made to fall within its 
sc(^e which does not fall both within 
the reasonable meaning of its terms and 
within the scope and spirit of the Act. 
Care must be taken to see that no case 
is brought under It which is not within 
its express language. AIR 1018 All 108 
1169. 170): 40 All 393: 19 Cri LJ 616. 

(4) There Is nothing In this Act ns 
regards the age of consent. The age of 
consent for a Christian marriage is deter- 
mined according to the law in England 
at the time of the marriage. AIR 1933 
AU 135 (136): 65 AU 243. 
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[b] Substituted for the words “except Part B States” by Part B States (Laws) 
Act. 1951 (3 of 1951), S. 3 and Schedule [1-4-1951]. 

[c] Substituted for the words “the States” by 2A.L.O., 1956. 

[d] The commencement clause was repealed by the Repealing Act, 1874 (16 
of 1874), S. 1 and Schedule. 

Modification 

In its application to Union Territory of Pondicherry, in S. 1 insert, at the 
end the following : — 

‘Trovided that nothing contained in this Act shall apply to the Renoncant of 
the Union Territory of Pondicherry.” — Act 26 of 1968, S. 3 and Sch., Pt. I. 

2. Enactments repealed. — [Repealed by the Repealing Act, 1938 (1 of 1938), 
S. 2 and Schedule.] 

3. Interpretation clause. — In this Act, unless there is something repugnant 
in the subject or context, — 

“Church of England” and “Anglican” mean and apply to the Church of 
England as by law established; 

“Church of Scotland” means the Church of Scotland as by law established; 
“Church of Rome” and “Roman Catholic” mean and apply to the Chxirch 
which regards the Pope of Rome as its spiritual head. 

“Church” includes any chapel or other building generally used for public 
Christian worship; 

•[“India” means the **[territories] to which this Act extends.] 

“Minor” means a person who has not completed the age of twenty-one 
years and who is not a widower or a widow; 

<•[ • • " • ] 

the expression “Christians” means persons professing the Christian rehgion; 
*[and die expression “Indian Christians” includes the Christian descendants 
of natives of India converted to Christianity, as well as such converts]; 

•[“Registrar-General of Births, Deaths and Marriages” means a Registrar- 
General of Births, Deaths and Marriages appointed under the Births, 
Deaths and Marriages Registration Act, 1886.] 

[a] The definition of “India” was inserted by the Part B States (Laws) Act, 1951 

(3 of 1951), S. 3 and Schedule [1-4-1951]. 

[b] Substituted for the words “territory comprised in the States” by 2 A.L.O., 
1950. 

[c] The definition of “Native State” which read “Native State” means the terri- 

tories of any Native Prince or State in alliance with Her Majesty was re- 
pealed by A.O., 1937. 

[d] Substituted for the original definition by A.L.O., 1950. 

[e] Riserted by the Births, Deaths and Marriages Registration Act, 1886 (6 of 

1886), S. 30. 

Sectton 8 — Note 1 low their father’s religion; and wlicre the 

(1) The word “means” used in the evidence b that the married child in 

definition of “Christians” is an inclxisive question was baptized this Act would ap- 

term. ('18) AIR 1918 AU 168 (170): 40 ply. ('94) 18 Mad 230 (232). 

All 893; 19 Cri U 616. (See notes on (4) A child in India is presumed to 
Section 68.) have its father s religion. AIK 1916 Lan 

(2) Any person professing the Chris- 438 (439). , 

tian religion although he has not been (6) Per Knox J. — . haplism as 

baptised Is a Christian for the purpose infant or attendance m a Christian school 

of the Act ('63) AIR 1953 Orbsa 10 or dressing as a Christian is not sum. 

(13): ILR (1952) Cut 611: 1963 Cri U dent to treat a person as one professmg 

260. the Christian religion. One who performs 

(8) The words "person who professes Devi ka puja at the time of his marriage 

the Christian religion” mean not only adults cannot be said to be a person professing 

who profess that religion but also their the Christian religion. AIR 1918 All 168 

who aic presumed in law to fol- (171): 19 Cri LJ 616: 40 All 393. 



4^4 [S 4 N 1] 


[The Indian] CSmstian Marriage Acf^ 1872 
STATE AMENDMENT 

Mvsore 

For the clefiniHon of “Registrar-General of Births, Deaths and Marriages”, 
'Substitute the following: — 

Registrar-General of Births, Deaths and Marriages' means ‘the Registrar- 
General of Birtlis, Deaths and Marnages appointed under tlie Mysore Regis- 
trar-General of Births, Deaths and Marriages Act, 1956’.”— Mysore Act 20 of 
1956. S. 10 [29-10-1956]. 


PART I 


THE PERSONS BY WHOM MARRIAGES MAY BE SOLEMNIZED 


4. Marriages to be solemnized according to Act — Every marriage between 

persons, one or botli of whom is "[or are] a ChristiaQ or Christians, shall be 

solemilized in accordance with the provisions of the next following section; and 

111 )’ such maniage solemnized othervvise than in accordance with such provisions 
slull be void. 


a] Inserted by the /Vmending Act, 1891 (12 of 1891), S. 2 and Sch. II. 


Seoliun .3 — Nolo 1 (contd.) 

10) Per ^^^alsh J. — A person, who on 
IIk' eve ot liis marriage resists all per- 
suasion and [fressure lo be married as a 
( hiisiian. bv the Christian ccremonv and 
wlio havinti bv birth and connexion 
othiT rolieious associations dcliberalely 
(If ides to marrv a sweeper according to 
thr sweeper rites and piibliciv worships 
llindn Gods i.s not “a person prolessing 
the (diristian reIii»ion.” AIH 1918 All 1G8 
(172): -10 All :m: 19 Cri U 015. 

Scollon 4 — Note 1 

(1) The Ilifili Court has jurisdiction to 
decide whellicr there has been a valid 
marjiage under this Act. Section 4 of 
the Divorce Act does not stand in the 
wav of this iurisdiction. AIR 1933 AJJ 
122 (123. 124): 55 All 185. 

I2i This Act i.s intended to apply to 
th< ni.'UTiages of all Christians in India, 
including the marriaecs where one of the 
parlies is a Christian. AIR 1918 Mad 601 
(603): 18 Cri U 840: 40 Mad 1030 (FB). 


(6) In the teeth of the admissions of par- 
ties who are Roman Catholic Christians 
that the alleged marriage did not take place 
in a Church and no priest officiated at 
the ceremony a lawful marriage between 
them cannot be presumed because they 
lived together as husband and wife until 
the male died. AIR 1955 Trav-Co 182 
(183). 

(7) In regard to marriage among 
Indian Christians marriage performed 
according to the law of the land govern- 
ing the parties will make the marriage 
valid and the offspring legitimate. 

Though under the canon law a mar- 
riage performed by a Schismatic priest 
where the parties to the marriage are 
Roman Catholics will not be recognised 
as valid by the Catholic Church and the 
offspring will be described as illegitimate 
such marriage would be perfectly valid 
under Sections 4 and 6 of the ChnstiM 
Marriage Act and the progeny perfecUy 
legitimate. 


(.3) No valid marriage can be contract- 
ed between parlies who are Christians 
aecurding to Hindu riles. AIR 1966 Trav- 
Co 182 (182). 

(4) The District Court has jurisdiction 
lo cnterlnin a petition praying for a 
decree of nullity of marriage on the 
ground that it is void under Section 4 of 
the Act. 9 GuJ LR 611: ILR (1967) GuJ 
1003. 

(5) Admissions of cither * of the spouses 
of the fact of marriage, evidence of eye 
witnesses to the marriage, subsequent con- 
duct of the couple living as husband and 
wife and opinion expressed by conduct of 
others who had special means of know- 
ledge can also be received In 

lo prove a marriage ^ong Indian Ch^ 
iiiinB fiA ihev c&n b© In otlicr cftscs, ( 69} 
Am 1953 oJl„a 10 (11): ILR (1962) Cul 
111: 1063 Cri LJ 260. 


Even if such a marriage is regard^ 
as putative or invalid accordmg to 
canon law, where at least one of the 
parties was in good faith, the offspring 
of such a marriage would be regarded 
as legitimate, entitled to succeed to the 
properties of the father. AIR 1960 Mad 
430 (433, 434, 436): 1960 Mad WN 481. 

(8) The Act requires a marriage to be 
performed in a particular form and a 
register of marriage to be mulntained. 
Person setting up existence of valid mar- 
riage must establish such factum of ^r- 
riage by producing such register. (1964) 
2 Andh WR 138. 

(9) As to when certain irregularities 
shall not render void a marriage sole- 
mnized In accordance with this section, 
see Section 77. 
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5. Persons by whom marriages may be solemnized. — Marriages may be 
solemnized in “[India] — 


(1) by any person who has received episcopal ordination, provided that the 
marriage be solemnized according to the rules, rites, ceremonies and 
customs of the Church of which he is a Minister; 


(2) by any Clergyman of the Church of Scotland, provided that such mar- 

riage be solemnized according to the rules, rites, ceremonies and cus- 
toms of the Church of Scotland; 

(3) by any Minister of Religion licensed under this Act to solemnize mar- 
riages; 

(4) by, or in the presence of, a Marriage Registrar appointed under this 

Act; 

(5) by any person licensed under this Act to grant certificates of marriage 

between ^[Indian Christians]. 

[a] Substituted for the words “Part A States and Part C States” by the Part B 

States (Laws) Act, 1951 (3 of 1951), S. 3 and Schedule [1-4-1951]. 

[b] Substituted for “Native Christians” by A.L.O., 1950. 


SeetiOD 5 — Note 1 

(1) “Solemnized" in Section 5 means 
“celebrated'* and refers to ceremonies 
only. (’18) AIR 1918 Low Bur 83 (85). 

(2) Section 5 lays down certain classes 
of persons who can solemnize marriage 
between Indian Christians, but the Act 
nowhere provides that the marriage 
amongst the Indian Christians can be 
proved only in the manner as stated in 
Section 5 of the Act. The Evidence Act 
also docs not lay down any special 
proof of a Christian Marriage. Ilencc the 
admission by either of the spouses of 
the fact of marriage and the subsequent 
conduct of the couple in living as hus- 
band and wife are some of the recog- 
nised modes of proof of marriage. Where 
the plaintiff files a suit for declaration 
that his marriage with the defendant was 
invalid, doubtless, the onus lies on him 
to prove that the marriage was not 
solemnized by any of the authorised 
persons prescribed in Section 5. 

It may not be necessary to sign the 
marriage register imder the Christian 
Marriage Act, if the marriage is held at 
the house of the defendant’s (wife’s) 
mother. AIR 1960 Orissa 164 (165): 

(1959) i Orissa JD 622. 

(3) Section 5 deals only with the 
necessary preliminaries to the ceremony, 
the ceremony itstlf, and the person who 
performs It. It has nothing to do with 
Canon law. (’33) AIR 1933 All 122 (128): 
65 All 185. 

(4) Where during the lifetime of his 
lawfully wedded wife a Chiristian enters 
into a second marriage with another 
woman, the relationship between him 
and that woman is one of mere con- 
cubinage and the children bom of that 
union arc illegitimate. AIR 1953 Trav-Co 
61 (62): 1952 Ker LT 596. 

(6) Section 6 deals only with cere- 
mony and the person who may perform 


it and not with the capacity of persons 
on whom it is performed or with the 
capacity of the person who performs it, 
save that he should have received episco- 
pal ordination. (’18) AIR 1918 Low Bur 
83 (85, 86). 

(6) Personal law relating to Christian 

in Trav^core does not make a father 
legally liable to maintain his children 
whether thev be legitimate or illcgili- 
mate. AIR 1953 Trav-Co 61 (62): 1952 

Ker LT 595. (32 Cal 479. Diss.) 

(7) If the Church lays dowii that Iho 
non-observance of some of its rules will 
not render the marriage void, there is 
nothing in Section 5 which invalidates a 
marriage in which such rules have not 
been observed. (*34) AIR 1934 All 273 
(277): 56 All 428. 

(8) According to personal law of 

Christians in Truvancore-Cochin the hus- 
band has a legal obligation to maintain 
his wife. The wife can claim separate 
maintenance if there is justifiable cause 
for her refusal to live with him. AIR 
1955 Trav-Co 255 (259): 1955 Ker LT 

429 (FD). (Desertion by husband and 
habitual cruelty held justifiable causes.) 

(9) A marriage between a Hindu and 
Christian performed before a Marriage 
Registrar under the Act would not be 
invalid merely because the rites and 
ceremonies prescribed by Hindu law 
have not been performed. AIR 1951 All 
629 (534): ILR (1951) 2 All 439 (DB). 

(10) As to when certain irregularities 
shall not render void a marriage sole- 
mnized in accordance with Section 5 see 
Section 77. As to registration of mar- 
riages between Native Christians by such 
persons are mentioned in clauses (1), 
(2) or (3) of this section, see Section 37; 
and for punishment for solemnizing mar- 
riage without due authority, see Sec- 
tion 68. 
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»[6. Grant and revocation if licences to solemnize marriages. — ^The “[State] 
Government, so far as regards the territories under its administration ® ® ® ], 

may, by notification in the “[Official Gazette] c[“ ® *], grant licences to Minis- 
ters of Rehgion to solemnize marriages within such territories *’[“ ® “ ®] and 

may, by a hke notification, revoke such licences.] 

[a] Substituted for original S. 6 by the Indian Christian Marriage Act (1872) 
Amendment Act, 1891 (2 of 1891), S 1. 

[b] The words “and the Central Government, so far as regards any Indian State'' 
were repealed by A.L.O., 1950. 

[c] The words “or in the Gazette of India, as the case may be ” were reoealed 

by A.O., 1937. ^ 

[d] The words “and State respectively" were omitted by A.L.O., 1950. 

7, Marriage Registrars. — ^The “[State] Government may appoint one or more 

Christians, either by name or as holding any office for the time being, to be the 

Marriage Registrar or Marriage Registrars for any District subject to its administra- 
tion. 

Senior Marriage Registrar. — ^Where there are more Marriage Registrars 
one in any district, the “[State] Government shall appoint one of them to be the 
Senior Marriage Registrar. 

Magistrate when to be Marriage Registrar. — When there is only one Marriage 
Registrar in a district, and such Registrar is absent from such district, or ill, or 
when his office is temporarily vacant, the Magistrate of the district shall act as, 
and be, Marriage Registrar thereof during such absence, illness or temporary 
vacancy. 

STATE AMENDMENT 

Mysore 

Substitute the words ‘District Magistrate” for the words “Magistrate of the 
district". — Code of Criminal Procedure (Mysore Amendment) Act (13 of 1965), 
S. 66 and Schedule [1-10-1965], 


8. Marriage Registrars in Indian States. — [Omitted by AX.O., 1950.] 

0. Licensing of persons to grant certificates of marriage between Indian 
Christians. — ^The “[State] Government ®[“ “] may grant a licence to any Chris- 


Scclion 6 — Note 1 

(1) Section 2 of the Secunderabad 
Marriage Validating Ordinance, 1945 
(No. 30 of 1945), (1-9-1945), runs as 
follows ; — 

**2. Validation of a certain Irregular 
marriage and the records thereof. — 
(1) The marriage solemnized in St 
Andrew's Church at Secimderahad on 
the 20th day of April 1944 between per- 
sons being Christian but not Indian 
Christian, subjects of His Majesty by the 
Reverend Harold William Sibree Page, 
a Minister of the Methodist Church, 
shall be, and shall be deemed to have 
been with effect on and from the said 
date, as good and valid In law as if it had 
been solemnized under a licence granted 
imder Section 0 of the Indian Christian 
Marriage Act, 1872, authorising the 
solemnization of marriages between per- 
sons being Christian, but not necessarily 
Indian Christian, subjects of Hb Majesty 
in the Hyderabad State. 

(2) Certificates of the marriage declar. 
ed by siib-secUon (1) to be good and 
valid In law, and register books and 
eertifled copies of true and duly authen- 


ticated extracts therefrom, deposited in 
compliance with the provisions of the 
Indian Christian Marriage Act, 1872, in 
so far as the register-books and extracts 
relate to the said marriage, shall be 
received as evidence of the marriage as 
if it had been duly solemnized under 
Part 1 of the said Act” 

Section 8 — Note t 

(1) As to the powers and functions 
exercisable by the Central Government 
as regards the Indian States, see S. 86. 

Section 0 — Note 1 

(1) The presence of a person licensed 
under this section Is one of the condi- 
tions that has to be fulfilled for the 
validity of the marriage between Native 
Christians: See Section 60. As to the 
duties of a person licensed under thin 
section with respect to the marriages 
solemnized under Part VI, see Ss. 61 and 
62. 

(2) For penalty for solemnlring an 
Irregular marriage by a person licensed 
under this section, see Marriage Valida* 
Hon Act, 1892, S, 6. 
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finn either by name or as holding any oflSce for the time being, authorizing him 
to grant certificate of marriage between ^[Indian] Christians. 

Any such licence may be revoked by the authority by which it was granted, 
and. every such grant or revocation shall be notified in the Official Gazette. 

[a] The words “or so far as regards any Indian State, the Central Government 

were omitted by A.L.O., 1950. 

[b] Substituted for “Native Christians” ibid, 

PART n 

TIME AND PLACE AT WHICH MARRIAGES MAY BE SOLEMNIZED 

10. Time for solemnizing marriage. — Every marriage under tliis Act shall be 
solemnized between the hours of six in the morning and seven in the evening: 
Exceptions 

Provided that nothing in this section shall apply to — 

(1) a Clergyman of the Church of England solemnizing a marriage under 
a special licence permitting him to do so at any hour other than be- 
tween six in the morning and seven in the evening, under the hand 
and seal of the Anglican Bishop of the Diocese or his Commissary, or 

(fi) a Clergyman of tlie Church of Rome solemnizing a marriage between 
the hours of seven in the evening and six in tlie morning, when he has 
received a general or special licence in that behalf from the Roman 
Catholic Bishop of the Diocese or Vicariate in which such marriage is 
so solemnized, or from such person as the same Bishop has authorized 
to grant such licence, *tor 

(S) a Clergyman of the Church of Scotland solemnizing a marriage accord- 
ing to the rules, rites, ceremonies and customs of the Church of Scot- 
land]. 

[a] Inserted by the Indian Christian Marriage Act (1872), Amendment Act, 1891 
(2 of 1891), S. 2. 

11. Place for solemnizing marriage. — No Clergyman of the Church of 
England shall solemnize a marriage in any place other than a church ‘[where wor- 
ship is generally held according to the forms of the Church of England], 

unless there is no •[such] church within five miles distance by the shortest 
road from such place, or 

unless he has received a spe-cial licence authorizing him to do so under the 
hand and seal of the Anglican Bishop of the Diocese or his Commissary. 

Fee for special licence. — For such special licence, the Registrar of the Dio- 
cese may charge such additional fee as the said Bishop from time to time autho- 
rizes. 

[a] Inserted by the Indian Christian Marriage Act (1872), Amendment Act, 1891 
(2 of 1891), Sec. 3. 

PART m 

MARRIAGES SOLEMNIZED BY MINISTERS OF REUGION LICENSED 

UNDER THIS ACT 

19. Notice of intended marriage. — Whenever a marriage is intended to be 
solemnized by a Minister of Religion licensed to solemnize marriages rmder this 
Act — 

one of the persons intending marriage shall give notice in writing according 
to the form contained in the First Schedule hereto annexed, or to the like effect, 

Section 10 — Note 1 solemnizing marriage out of proper 

(1) As to what persons solemnizing or without witnesses, see S. 69. 

marriage under the provisions of this Section 12 Note 1 

section are exempt from punishment for (I) Part III of this Act applies onlj 
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(b) the dwelhng place of each of them 

(c) the time during which each has dwelt there, and 

^ to be solem- 


the nn^Hrp'^rlnnw*^’ either of such p^ons has dwelt in the place mentioned in 

h„ 3t" a.™*o“e",Sb“ *” 


1 such notice._If the persons intending marriage desire it 

such® nnHc“T®^l.“ ^ Particular churchy and if the Minister of ReUgion to whom 
such notice has been dehvered be entitled to officiate therein, he shall cause the 
nonce to be aihxed m some conspicuous part of such church. 

Retura or ttc^sfer of notice.— But if he is not entitled to officiate as a Minister 
m such church he shall, at his option, either return the notice to the person who 
aeiiverecl It to him, or deUver it to some other Minister entitled to officiate therein, 
who shall thereupon cause the notice to be affixd as aforesaid. 


14. Notice of intended marriage in private dwelling.— If it be intended that 

fhe mamage shall be solemnized in a private dwelling, the Minister of Religion, 

on receiving the notice prescribed in Section 12, shall forward it to the Marriage 

Registrar of the district, who shall affix the same to some conspicuous place in 
his own oEBce. 


15. Sending copy of notice to Marriage Registrar when one party is a minor.— 
lien one of the persons intending marriage is a minor, every Minister receiving 
.s)ieli notice shall, unless within twenty-four hours after its receipt he returns the 
same under tlie provisions of Section 13, send by the post or otherwise a copy 
of such notice to the Marriage Registrar of the district, or, if there be more than 
one Registrar of such district, to the Senior Marriage Registrar. 


10. Procedure on receipt of notice. — The Marriage Registrar or Senior 
Marriage Registrar, as the case may be, on receiving any such notice, shall affix 
it to some conspicuous place in his own office, and the latter shall further cause a 
copy of the said notice to be sent to each of the other Marriage Registrars in the 
same district, who shall likewise publish the same in the manner above directed. 

17. Issue of certificate of notice given and declaration mode. — ^Any Minister of 
Religion consenting or intending to solemnize any such marriage as aforesaid, shall, 
on being required so to do by or on behalf of the person by whom the notice was 
given, and upon one of the persons intending marriage making the declaration 
hereinafter required, issue under his hand a certificate of such notice having been 
given and of such declaration having been made: 

Provi.so. 

Provided — 

(1) that no such certificate shall be issued until the expiration of four days 

after the date of the receipt of the notice by such Minister; 

(2) that no lawful impediment be shown to his satisfaction why such certi- 

ficate should not issue; and 

(3) that the issue of such certificate has not been forbidden, in manner 

hereinafter mentioned, by any person authorized in that behalf. 

.Section 12 — Note 1 (contd.) publicnlion would not apply in their 

to Ministers of religion licensed under case. (1896) 19 Mad 273 (281). 

this Act and not to be cpiscopaliy ordain- 
ed persons. Hence the provisions with (2) As to notice of intended marriage 

respect to notice of marriages or their In a private dwelling, see S. 14. 
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18. Dedaration before issue of certificate.— The certificate mentioned in 

Section 17 shall not be issued until one of the persons intending marriage has 
appeared personally before the Minister and made a solemn declaration 

(a) that he or she believes that there is not any impediment of kiudred or 

affinity or other lawful hindrance, to the said marriage, 
and, when either or both of the parties is or are a minor or minors, 

(b) that the consent or consents required by law has or have been obtained 

thereto, or that there is no person resident in India having authority 
to give such consent, as the case may be. 

19. Consent of father, or guardian, or mother.— The father, if living, of any 
niinor, or, if the father be dead, the guardian of the person of such minor and, 
in case there be no such guardian, then the mother of such minor, may give con- 
sent to the minor's marriage, and such consent is hereby required for the same 
mamage, unless no person authorized to give such consent be resident in India. 


20. Power to prohibit by notice issue of ccrtificate.—Every person whose 
wnsent to a marriage is required under Section 19 is hereby authorized to prohi- 
Dit the issue of the certificate by any Minister, at any time before the issue of the 
sai^, by notice in writing to such Minister, subscribed by the person so autho- 
raea with his or her name and place of abode and position with respect to either 
ot the persons intending marriage, by reason of which he or she is so authorized 

as aforesaid. 


w. on receipt of notice.— If any such notice be received by such 

L ® certificate and shaU not solemnize the said marriaKe 

imtn he has examined into the matter of the said prohibition, and is satisfied that 
m prohibiting the marriage has no lawful authority for such prohibitiou. 

w unaj the said notice is withdrawn by the person who gave it. 

22. Issue of certificate in case of minority. — When either of the persons in- 
t^ding marriage is a minor, and the Minister is not satisfied that the consent of 
tne person whose consent to such marriage is required by Section 19 has been 
ODtaiued, such Minister shall not issue such certificate imtil the expiration of four^ 
t®en days after the receipt by him of the notice of marriage. 


23. Issue of certificates to “[Indian] Christians. — When any “[Indian] Chris- 
tian about to be married takes a notice of marriage to a Minister of Religion, or 
appUes for a certificate from such Minister under Section 17, such Minister shall 
before issuing the certificate, ascertain whether such “[Indian] Christian is cogni- 
zant of the purport and effect of the said notice or certificate, as the case may be, 
^d, ff not, shall translate or cause to be translated the notice or certificate to such 
[Indian] Christian into some language which he imderstands. 

[a] Substituted for “Native Christian” by A.L.O., 1950. 


24. Form of certificate. — The certificate to be issued by such Minister shall 
^onn contained in the second schedule thereto annexed, or to the like 


- SeeHon 18 — Note 1 

. {, L Section 18 imposes a declaration of 
belief only. It is sufficient if the declarer 
that there Is no impediment 
mough there may be one under the law. 
ine maxim ignorantia juris non excusat 
All “ePPficable in such cases. 10 

AU 212 (216). 

Section 19 — Note 1 
(1) It Is doubtful whether the mar- 
of a minor girl whose father is 
dead could be validly solemnised, when 
« no consent from an undoubted 
RUardian, in the absence of her mother's 
consent AIR 1962 Punj 277 (279). 


(2) It is only when any person answer- 
ing any of the three categories mentioned 
in the section is in existence and hap- 
pens to be “not resident" in India that 
the latter part of Section 19 comes into 
operation and the consent of such 
guardian is dispensed with. It does not 
follow that if any of the persons answer- 
ing any of the three categories men- 
tioned is not in existence, a guardian has 
to be appointed for the purpose of giv- 
ing such consent to the marriage of the 
minor. There is no provision in the Act 
for the appointment of such guardian 
AIR 1946 Bom 129 (181). 
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25. Solemnization of marriage. — After the issue of the certificate by the 
Minister, marriage may be solemnized between the persons therein described ac- 
cording to such form or ceremony as the Minister thinks fit to adopt: 

Provided that the marriage be solemnized in the presence of at least two 
witnesses besides the Minister. 


26. Certificate void if marriage not solemnized within two months. — ^When- 
ever a marriage is not solemnized Nvithin two months after the date of the certifi- 
cate issued by such Minister as aforesaid, such certificate and all proceedings (if 
any) thereon shall be void, 

and no person shall proceed to solemnize the said marriage untd n«w node# 
has been given, and a certificate thereof issued in manner aforesaid. 


PART IV 

REGISTRATION OF MARRIAGES SOLEMNIZED BY MINISTERS OF 

RELIGION 

27. Marriages when to be registered. — ^AR marriages hereafter solemnized 
in '‘[India] between persons one or both of whom professes or profess Ae Christian 
religion, except marriages solemnized under Part V or Part VI of this Act, shall 
bo registered'* in manner hereinafter prescribed. 

[a] Substituted for the words Part A State or a Part B State,” by the Part B 

States (Laws) Act, 1951 (3 of 1951), S. 3 and Schedule [1-4-1951]. 

[b] As to the establishment of general registry offices of birth, deaths and mar- 
riages, see the Births, Deaths and Marriages Registration Act, 1886 (6 of 

1886),' Chapter H. 

38. Registration of marriages solemnized by Clergymen of Church of 
England.— Every Clergyman of the Church of England shall keep a re^ster of 
marriages and shall register therein, according to the tabular form set forth m 
the Third Schedule hereto annexed, every marriage which he solemnizes under tins 

Act. 

2# Quarterly return* to Archdeaconry.— Every aergyman of the Church of 
Eneland shaU send foiu times in every year returns in duplicate, authenticated by 
his^gnature, of the entries in the register of marriages solen^ed at any place 
where he has any spiritual charge, to the Registrar of the Archdeaconry to which 
ha is subject, or within the limits of which such place is situate. 

Contents of returns.— Such quarterly returns shaU contain aU the entri^ of 
marriaces contained in the said register from the first day of January to the tlurty- 
fiist dfy of March, from the first day of April to 4e thirbe* day of June, froin 
L tot day of Jdy to the thirtieth day of September, and from to first day of 
October to to torty-tot day of December, of each year respectively, ^d shaU 
be sent by such Clergyman within two weeks from to expnation of each of to 

quarters above specified. 

The said Registrar upon receiving to said returns shaU send on. copy 
thereof to to ‘IRegistrar-General of Births, Deaths and Marriages]. 

[a] Substituted by to Births, Deaths and M^ages Registration Act, 1880 (6 
‘ of 1886), S. 30 (b), for “Secretary to to Local Govemmenr. 

.0 Be^lration and returns of marriage, toleir^ed by aergy^ rf 
Church of B^e.— Every marriage solemnized by a Clergymm of fte Chu^ o 
ri””” »,all ha recistered bv to person and according to to form directed in thM 
a-S^to Rotl^latoto of to Diocese or Vicariate in which such 

Afffi ifl soleomizad. 


ml> 
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and such person shall forward quarterly to the ^[Registrar- 
General of Births, Deaths and Marriages] returns of the entries of all marriages 
registered by him during the three months next preceding. 

[a] Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 
of 1886), S. 30 (b), for the words "Secretary to the Local Government". 

31. Registration and returns of marriages solemnized by Clergymen of 
Church of Scotland. — Every Clergyman of the Church of Scotland shall keep a 
register of marriages, and shall register therein, according to the tabular form set 
forth in the Third Schedule hereto annexed, every marriage which he solemnizes 
under this Act, and shall forward quarterly to the ‘[Registrar-General of Births, 
Deaths and Marriages], through the Senior Chaplam of the Church of Scotland, 
returns, similar to those prescribed in Section 29, of all such marriages. 

[a] Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 
of» 1886), S. 30 (b), for the words "Secretary to the Local Government". 

S2. Certain marriages to be registered in duplicate. — Every marriage solem- 
nized by any person who has received episcopal ordination, but who is not a 
Clergyman of the Church of England, or of the Church of Rome, or by any 
Minister of Religion licensed under this Act to solemnize marriages, shall imme- 
diately after the solemnization thereof, be registered in duphcate by the person 
solemnizing the same; (that is to say) in a marriage-register book to be kept by bim 
for that purpose, according to the form contain^ in the fourth schedule hereto 
annexed, and also in a certificate attached to the marriage-register book as a coun- 
terfoil. 

33. Entries of such marriages to be signed and attested. — The entry of such 
marriage in both the certificate and marriage-register book shaT] be signed by the 
person solemnizing the marriage, and also by the persons married, and shall be 
attested by two credible witnesses, other than the person solemnizing the marriage, 
present at its solemnization. 

Every such entry shall be made in order from the beginning to the end of 
the book, and the number of the certificate shall correspond with that of the entry 
in the marriage register book. 

34. Certificate to be forwarded to Marriage Registrar, copied and sent to 
Registrar-General. — The person solemnizing the marriage shall forthwith separate 
the certificate from the marriage register book and send it, within one month from 
the time of the solemnization, to the Marriage Registrar of the District in which 
the marriage was solemnized, or, if there be more Marriage Registrars than one 
to the Senior Marriage Registrar, who shall cause such certificate to be copied into 
a book to be kept by him for that purpose, and shall send all the certificates which 
he has received during the month, with such number and signature or initials add- 
ed thereto as are hereinafter required, to the »[Registrar-General of Births, Deaths 
and Marriages]. 

[a] Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 
of 1886), S. 30 (b), for the words "Secretary to the Local Government". 

35. Copies of certificates to be entered and numbered Such copies sh^ be 

entered in order from the beginning to the end of the said book, and shall bear 
both the number of the certificate as copied, and also a number to be entered by 
the Marriage Registrar, indicating the number of the entry of the said copy in 
the said book, according to the order in which he receives each certificate. 

36. Registrar to add number of entry to certificate, and s^ to Regisfrar- 
GeneraL — ^The Marriage Registrar shall also add such last-mentioned number of the 
entry of the copy in the book to the certificate, with his signature or initials, and 
■hall, at the end of every month, send the same to the ‘[Registrar-General of Births, 

[a] Substituted by S. 30 (b) of the Births, Deaths and Mairiaees ReiristmHrtn 
Act, 1886 (6 of 1886), for the words "Secretary to the Local Gova^ent” 
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37. Registration of marriages between Indian Christians by persons referred 
to in clauses (1), (2) and (3) of Section 5. — When any marriage between ^[Indian] 
Christians is solemnized *^[by any such person, Clergyman or Minister of Religion 
as is referred to in clause (1), clause (2) or clause (3) of S. 5], the person solem- 
nizing the same shall, instead of proceeding in the manner provided by Sections 
28 to 36, both inclusive, register the marriage in a separate register-book, and shall 
keep it safely until it is filled, or, if he leaves the district in which he solemnized 
the marriage before the said book is filled, shall make over the same to the person 
succeeding to his duties in the said district. 

Custody and disposal of register-book. — Whoever has the control of the book 
at the time when it is filled, shall send it to the Marriage Registrar of the District, 
or, if tliere be more Marriage Registrars than one, to the Senior Marriage Regis- 
trar, who shall send it to the ^[Registrar-General of Births, Deaths and Marriages] 
to be kept by him with the records of his office. 

[a] Substituted for the word “Native Christians" by A.L.O., 1950. 

[b] Substituted by the Repealing and Amending Act, 1928 (18 of 1928), S. 2 
and Sch. I, for “under Part I or Part III of this Act’. 

[cl Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 of 
1886), S. 30 (b), for “Secretary to the Local Government". 


PART V 

MARRIAGES SOLEMNIZED BY, OR IN THE PRESENCE OF, A MARRIAGE 

REGISTRAR 


38. Notice of intended marriage before Marriage Registrar. — When a marriage 
is intended to be solemnized by, or in the presence of, a Marriage Registrar, one 
of the parties to such marriage shall give notice in writing, in the form contained 
in the First Schedule hereto annexed, or to the like effect, to any Marriage Regis- 
trar of the District within which the parties have dwelt; 

or, if the parties dwell in different districts, shall give the like notice to a 
Marriage Registrar of each district, 

and shall state therein the name and surname, and the profession or condition, 
of each of the parties intending marriage, the dwelling-place of each of them, the 
time during which each has dwelt therein and the place at which the marriage is 
to be solemnized : 


Provided that, if either party has dwelt in the place stated in the notice for 
more than one month, it may be stated therein that he or she has dwelt there 
one month and upwards. 

39. Publicatioii of notice. — Every Marriage Registrar shall, on receiving any 
such notice, cause a copy thereof to be affixed in some conspicuous place in his 
office. 


When one of the parlies intending marriage is a minor, every Marriage 
Registrar shall, within twenty-four hours after the receipt by him of the notice 
of such marriage, send, by post or otherwise, a copy of such notice to each of the 



Section 37 — Note 1 
(1) The registration of marriages be- 
tween Native Christians is to be to con- 
formity with the rules laid down by this 
section so far as they are applicable: see 
Section 59. As to the books in which 
marriages of Native ChnsUans are to be 


registered, see S. 64. 

Section 38 — Note 1 
(1) Section 38 governs the schedule 
and the space left for age need not be 
filled because no such provision is made 
in the section. AIR 1935 Cal 678 (678) i 
30 Gri LJ 1462. 
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other Marriage Registrars (if any) in the same district, who shall hkewise alfix the 
copy in some conspicuous place in his own office. 

40. Notice to be filed and copy entered in Marriage Notice Book. — The 
Marriage Registrar shall file all such notices and keep them with the records of 
his office, 

and shall also forth\vith enter a true copy of all such notices in a book to be 
furnished to him for that purpose by the “[State] Government and to be called 
the “Marriage Notice Book", and the Marriage Notice Book shall be open at all 
reasonable times, without fee, to all persons desirous of inspecting the same. 

41, Certificate of notice given and oath made. — If the party by whom the 
notice was given requests the Marriage Registrar to issue the certificate next herein- 
after mentioned, and if one of the parties intending marriage has made oath as 
hereinafter required, the Marriage Registrar shall issue under his hand a certificate 
of such notice having been given and of such oath having been made ; 

Proviso. 

Provided — 

that no lawful impediment be shown to his satisfaction why such certificate 
should not issue; 

that the issue of such certificate has not been forbidden, in manner hereinafter 
mentioned, by any person authorized in that behalf by this Act; 

that four days after tlie receipt of the notice have expired; and further, 

that where, by such oatli, it appears that one of tlie parties intending marriage 
is a minor, fourteen days after the entry of such notice have expired. 

42. Oath before issue of certificate. — The certificate mentioned in Section 41 
shall not be issued by any Marriage Registrar, until one of the parties intending 
marriage appears personally before such Marriage Registrar, and makes oath* — 

(a) , that he or she believes that there is not any impediment of kindred or 

affinity, or other lawful hindrance, to the said marriage, and 

(b) that both the parties have, or (where they have dwelt in the districts of 

different Marriage Registrai-s) tliat the party making such oath has, 
had their, his or her usual place of abode within the district of such 
Marriage Registrar, 

and, where either or each of the parties is a minor,— 

(c) that the consent or consents to such marriage required by law has or 

have been obtained thereto, or that there is no person resident in India 
authorized to give such consent, as the case may be. 

[a] As to meaning of “oath”, see the General Clauses Act, 1897 (10 of 1897), 

S. 3 (37.) and Section 4. 

43. Petition to High Court to order certificate in less than fourteen days. — 
When one of the parties intending marriage is a minor, and both such parties are 
at the time resident in any of the towns of Calcutta, Madras and Bombay, and 
are desirous of being married in less than fourteen days after the entry of such 
notice as aforesaid, they may apply by petition to a Judge of the High Court, for 
ftp order upon the Marriage Registrar to whom the notice of marriage has been 

under Section 4. (’37) AIR 1937 Mad 895 
(897): ILR (1938) Mad 113. 

(2) No question of consent being dis- 
pensed with arises in a case where the 
persons specified in Section 19 are not 
in existence at all. In such cases it is 
not necessary to appoint a guardian nor 
can the registrar insist on such appoint, 
ment for the purpose of giving consent 
to the marriage. The Act has no provi- 
sion for the appointment of such a 
guardian at all. AIR 1946 Bom 129 (131). 


Section 40 — Note 1 

(1) As to the effect of not solemnising 
the marriage within two months of the 
notice reqpuired by this section, see Sec- 
tion 52; and as to the punishment for 
solemnising a marriage after the expira- 
tion of two months, sec S. 71. 

SeeUon 42 — Note 1 
(1) False declaration by the bride- 
noom as to the age and residence of the 
bride does not Eo^e the marriage void 
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given, directing him to issue his certificate before the expiration of the said foufr 
teen days required by Section 41. 

Order on petition. — And, on sufficient cause being shown, the said Judge may, 
in his discretion, make an order upon such Marriage Registrar, directing to 

issue his certificate at any time to be mentioned in the said order before the expira- 
tion of the fourteen days so required. 

And the said Marriage Registrar, on receipt of the said order, shall issue his 
certificate in accordance therewith. 


44. Consent of father or guardian. — The provisions of Section 19 apply to 
every marriage under this Part, either of the parties to which is a minor; 

Protest against issue of certificate. — and any person whose consent to such mar- 
riage would be required thereunder may enter a protest against the issue of the 
Marriage Registrars certificate, by writing, at any time before the issue of such 
certificate, the word “forbidden' opposite to the entry of the notice of such intend- 
ed marriage in the Marriage Notice Book, and by subscribing thereto his or her 
name and place of abode, and his or her position with respect to either of the 
parties, by reason of which he or she is so authorized. 


Effect of protest. — When such protest has been entered, no certificate shall 
issue until the Marriage Registrar has examined into matter of the protest, and 
is satisfied that it ought not to obstruct the issue of the certificate for the said 
marriage, or xmtil the protest be withdrawn by the person who entered it 

45. Petition where person whose consent is necessary is insane. — ^If any 
person whose consent is necessary to any marriage under this Part is of unsound 
mind, 

or unjustly withholds consent; — or if any such person (other than the father) 
without just cause withholds his consent to the marriage. 


the parties intending marriage may apply by petition, where the person 
whose consent is necessary is resident within any of the towns of Calcutta, Madras 
and Bombay, to a Judge of the High Court, or if ho is not resident within any of 

the said towns, then to die District Judge : 

Procedure on petition.— And the said Judge of the Hi^ Coi^ or District 
Judge, as the case may be, may examine the allegations of the petition m a sum- 
mary way ; 

And, if upon examination such marriage appe^ proper, ^ch ^ 

High Court or District Judge, as the case may be, shall declare the marriage to be 

a proper marriage. 

Such declaration shafl be as effectual as If the person whose consent was 
needed had consented to the marriage; 

and if he has forbidden the issue of the Maniage Eeg^ * ce^cate, 
certificate shall be issued and the like proceedings may be had under this Part 
fa relation to the marriage as if the issue of such certificate had not been forbid- 

den. 

46 Petition when Marriage Begistrar refuses certificate.— meneyer a M^- 
age Begistrar refuses to issue a certificate imder to P^ eifaer of to 
fatendfaY marriage may apply by petition, where to distnot of such 
within any of to towns of Calcutta, Madras and Bombay, to a Judge of *8 
Court, or if such district Is not within any of the said towns, then to the Distncl 

([udge. 
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Ffocedure on petition. — The said Judge of the Court, or District Judge, 

as the case may be, may examine the legations of the petition in a summary way. 
And stiftll decide thereon. 


The decision of such Judge of the Hi^ Court or District Judge, as the case 
may be, shall be final, and the Marriage Registrar to whom the application for 
the issue of a certificate was originally made shall proceed in accordance there- 
with. 


47. Petition when Marriage Registrar in Indian State refuses c^tificate.— ^ 
[Omitted by A. L. O., 1950.] 

48. Petition when Registrar doubts authority of person forbidding. — ^When- 
ever a Marriage Registrar, acting under the provisions of Section 44, is not satisfied 
that the person forbidding the issue of the certificate is authorized by law so to 
do, the said Marriage Registrar shall apply by petition, where his district is within 
any of the towns of Calcutta, Madras and Bombay, to a Judge of the High Court, 
or, if such district be not within any of the said towns, then to the District Judge. 

Procedure on petition. — ^Tho said petition shall state all the circumstances of 
the case, and pray for the order and direction of the Court concerning the same, 

and the said Judge of the High Court or District Judge, as the case may be, 

shall e xamin e into the allegations of the petition and the circumstances of the 
case; 

and if, upon such ex amina tion, it appears, that the person forbidding the 
issue of such certificate is not authorized by law so to do, such Judge of the High 
Court or District Judge, as the case may be, shall declare that the person forbidding 
the issue of such certificate is not authorized as atoresaid, 

and thereupon such certificate shall be issued, and the like proceedings may 
be had in relation to such marriage as if the issue had not been forbidden. 

o • o 

[a] The last three paras, be g in nin g with the words “whenever a Marriage Regis- 
trar” and ending with the words “had not been forbidden” were omi^ 
by A. L. O., 1950. 


49. Liability for frivolous protest against issue of certificate. — Every person 
entering a protest with the Marriage Registrar, under this Part, against the issue of 
any certificate, on grounds which such Marriage Registrar, imder Section 44, or a 
Judge of the High Court or the District Judge, under Section 45 or 46 declares 
to be frivolous and such as ought not to obstruct the issue of the certificate shall 
be liable for the costs of all proceedings in relation thereto and for damages *to be 
recovered by suit by the person against whose marriage such protest was ^tered. 


50. Form of certificate.— The certificate to bo Issued by the Marriage Regis- 
^ under the provisions of Section 41 shall be in the form contained in torn 
oecond Schedule to this Act armexed or to the like effect, 


the ‘[State] Government shall furnish to every Marriage 
suflScient number of forms of certificate. * 


Registrar a 


[a] Substituted by A L. O., 1950. 


51. Solemnization of marriage after issue of oertijficatod— After 
the certificate of the Marriage Registrar, 


tire issue of 


or, where notice is required to be 
Regwtrars for different districts, after the 
Registrars for such districts. 


given under this Act to tire Marriage 
issue of the certificates of the Maniage 
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marriage may, if there be no lau^ful impediment to the marriage of the parties 
described in such certificate or certificates, be solemnized between them, accord- 
ing to such form and ceremony as they think fit to adopt. 


But ever}’ such marriage shall be solemnized in the presence of some Marriage 
Registrar (to whom shall be delivered such certificate or certificates as aforesaid), 
and of two or more credible witnesses besides the Marriage Registrar. 


And in some part of the ceremony each of the parties shall declare as follows, 
or to the hke effect : — 


“I do solemnly declare that I know not of any lawful impediment why I, 
A. B., may not be joined in matrimony to C. D.” 


And each of the parties shall say to the other as follows or to the like 
effect — “I call upon these persons here present to witness that I, A. B., do take 
thee, C. D., to be my lawfiff wedded \vife [or husband]."' 


52. When marriage not had within two months after notice, new notice 
required. — Whenever a marriage is not solemnized within two months after a copy 
of the notice has been entered by the Marriage Registrar, as required by Sec. 40, 
die notice and the certificate, if any, issued thereupon, and all other proceedings 
thereupon, shall be void; 

and no person shall proceed to solemnize the marriage, nor shall any Marriage 
Registrar enter the same, until new notice has been given, and entry made, and 
certificate thereof given, at the time and m the manner aforesaid. 

53. Marriage Registrar may ask for particulars to be registered. — ^A Marriage 
Registrar before whom any marriage is solemnized under this Part may ask of 
persons to be married the several particulars required to be registered touching 
such marriage. 


54. Registration of marriages solemnized under Part V.— After the solemniza- 
tion of any marriage under this Part, the Marriage Registrar present at such solem- 
nization shall forthwith register the marriage in duplicate; that is to say, in a 
marriage-register book, according to the form of the fourth schedule hereto annex- 
ed, and also in a certificate attached to the marriage register book as a counter- 
foil. 

The entry of such marriage in both the certificate and the marriag^re^ster 
book shall be signed by the person by or before whom the mamage has been 
solemnized, if there be any such person, and by the Marriage Rept^ pre^nt 
at such marriage, whether or not it is solemnized ' by him, wd ^o by the p^s 
married, and attested by two credible witnesses other than the Mamage Registrar 

and person solemnizing the marriage. 

Everv such entry shall be made in order from the begimpg to Ae end of 
the book^and Xo ^ber of the certificate shaU correspond with that of the entry 

in the marriage-register book. 

55. Certificates to bo sent monthly to Reglslrar General— The Marriage 
Bpm-Qfr'ir shaU forthwith separate the certificate from the mamage-register book and 
renTS at »d eve^ month, to the -[Registrar General of Births, Deaths and 

Marriages]. 

Custody of register-book.— The Marriage Registrar shaU keep safely the said 
rerister-book until it is filled, and shall then send it to the a[Reg^trar Gene^ of 
Bi^. Deaths and Marriages], to be kept by him with the records of his office. 

[a] Substituted by fbo Births, Deaths and Marriages Registration Act, 1880 (6 
^ iQom c flA fU\ for riiA words “Secretary to the Local Government • 
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50. OfiBcers to whom Rcgistr^s in Indian States shall send ccrtihcates. — 
[Omitted by A, L. O., 1950], 

57. Registrars to ascertain that notice and certificate are understood by 
Indian Christians. — When any '^[Indian] Chirstian about to be married gives a 
notice of marriage, or applies for a certificate from a Marriage Registrar, such 
Marriage Registrar shall ascertain whether the said ‘[Indian] Christian understands 
the English language, and, if he does not, the Marriage Registrar shall translate, or 
cause to bo translated, such notice or certificate, or both of them, as the case may 
be, to such ‘[Indian] Christian mto a language which he understands; 

or the Marriage Registrar shall otl\erwise ascertain whether the ‘[Indian] 
Christian is cognizant of the purport and effect of the said notice and certilicate. 

[a] Substituted for “Native”, by A.L.O., 1950. 

58. Indian Christians to be made to understand declarations. — When any 
•[Indian] Christian is married under tlie provisions of this Part, the person solem- 
nizing tile marriage shall ascertain whether such ‘[Indian] Christian understands 
the English language, and, if he does not, the person solemnizing the marriage 
sh a l l, at the time of the solemnization, translate, or cause to be translated, to such 
•[Indian] Christian, into a language which he understands, the declarations made 
at such marriage in accordance with the provisions of this Act. 

[a] Substituted for "Native” by A.L.O., 1950. 

59. Registration of marriages between Indian Christians. — The registration of 
marriages between ‘[Indian] Christians under this Part shall be made in confor- 
mity with the rules laid down in Section 37 (so far as they are applicable), and 
not otherwise. 

* [a] Substituted for “Native”, by A.L.O., 1950. 


PART VI‘ 

MARRIAGE OF **[IND1AN] CHRISTIANS 

60. On what conditions marriages of Indian ClirisUans may be certified. — 
Every marriage between '’[Indian] Christians applying for a certificate, shall, with- 
out tile preliminary notice required utder Part III, be certified under this Part, if 
tile following conditions be fulfilled, and not otherwise : — 

(1) the age of tlie man intending to be married ®[shall not be under eighteen 

years], and the age of the woman intending to be married ’‘[shall not 
be under fifteen years]; 

(2) neither of the persons intending to be married shall have a wife or 

husband still living; 

(8) in the presence of a person licensed under Section 9, and of at least two 
credible witnesses other than such person, each of the parties shall 
say to the other — 

T call upon these persons here present to witness that I, A. B., in tiie pre- 
sence of Almighty God, and in the name of our Lord Jesus Christ, do take tiiee 
C. D., to be my lawful wedded wife [or husband]” or words to the like efiFect : 

Provided that no marriage shall be certified under this Part when either of 
the parties intending to bo married has not completed his or her eighteenth year, 
unless such consent as is mentioned in Section 19 has been given to the intended 
mairiage, or unless it appears that there is no person living authorized to give such 

consent. 

[a] As to validation of past marriages solemnized under Part VI, between persons 

o£ whom one only was an Indian Christian, and penalty for solemnizing such 

Seetton 66 ~ Note 1 of certain marriages for transmission to 

a) As to the forward!^ ^ oertlflcates England, see S. 8L 

tVoL 2J 3 A. M. 32 
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marriages under Part VI in future, see the Marriage Validation Act, 1892 (2 
ot i&92). 

[b] Substituted for "Native" by A.L.O., J950. 

[c] Substituted for tlje words "shall exceed sixteen years", by the Repealing and 
Amending Act, 1952 (48 of 1952). S. 3 and Schedule II, [2-8-1952], 

[d] Substituted for the words “shall exceed thirteen years", ibid. 

61. Grant of certificate, — When, in respect to any marriage solemnized imder 
this Part, the conditions prescribed in Section 60 have been fulfilled, the person 
licensed as aforesaid, in whose presence the said declaration has been made, 
shall, on the application of either of the parties to such marriage, and on the 
payment of a fee of foijr annas, grant a certificate of the marriage. 

Tlie certificate sliall be signed by such licensed person, and shall be re- 
ceived in any suit loucliing the validity of such marriage as conclusive proof of 
its having been performed. 

‘[62. Keeping of register-book and deposit of extracts tlierehom with 
Registrar General. — (1) Every person licensed under Section 9 sliall keep in 
English, or in Ihe vernacular language in ordinary use in the district or State in 
which the marriage was solemnized, and in such form as the “»[State] Govern- 
ment by which he was licensed may fiom time to time prescribe, a register-book 
of all marriages solemnized under this Part in bis presence, and shall deposit 
in the office of the Registrar General of Births, Deatiis and Marriages for the 
territories under Ihe administration of the said *®[State] Government in such 
form and at such intervals as that Government may prescribe, true and duly 
authenticated extracts from his register-book of all entries made therein since 
tlie last of those intervals. 

c[o o 

[a] Substituted by the Indian Christian Marriage Act (1872), Amendment Act 
1891 (2 of 1891), S. 4, for the original S. 62. 

[aa] Sul)slituted l)y A.L.O., 1950. 

[b] For notjficalioij.s issued by different Governments, see the different Local 
Rules and orders. 

[c] Sub section (2) of Section 62. was omitted by A. L. O., 1950. 

03. Searclies in register-book and copies of entries. — Every person licensed 
under this Act to grant certificates of marriage, and keeping a marriage register- 
book under Section 02, shall, at all reasonable times, allow search to be made 
in such book, and shall, on payment of the proper fee, give a copy, certified under 
his hand, or any entry therein. 

04. Rooks in which marriages of Indian Christians under Part I or Part ITT 
are registered, — ^Tlie provisions of Sections 62 and 63, as to the form of the regis- 
ter-book, depositing extracts therefrom, allowing searches thereof, and giving 
copies of tile entries therein, shall, mutatis mutandis, apply to the books kept 

under Section 33 j« 

65. Part VI not to apply to Roman Catholics. — ^Tliis Part of this Act, except 

so much of Sections 62 and 63 as are referred to in Section 64, shall not apply 
to marriages between Roman Catholics. 

Saving of certain marriages — But nothing herein contained shall invalidate any 
marriage celebrated between Roman Catholics under the provisions of Part V of 
Act No. 25 of 1064,“ previous to the twenty-third day of February, 1865. 

[a] Act 25 of 1864 was repealed by Act 5 of 1865 which was repealed by this 
Act. 
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P^VRT VII 
PENALTIES 


•[66. False oath, declaration notice or certificate for procuring mamage. — 
Whoever, for the purpose of procuring a marriage or licence of marriage, inten- 
tionally, — 

(a) where an oath or declaration is required by this Act, or by any rule 

or custom of a Church according to the rites and ceremonies ot which 
a marriage is intended to be solemnized, such Church being the Church 
of England or of 'Scotland or of Rome, makes a false oath or declara- 
tion, or, 

(b) where a notice or certificate is required by this Act, 'signs a false notice 

or certificate, 

shall be deemed to have committed the offence punisliable under Section 193 of 
the Indian Penal Code with imprisoniiient of either description for a term which 
may extend to three years and, at the discretion of Uie Court, with fine.] 

[a] Substituted by the Indian Christian Marriage Act (1S72) Amendment Act, 

1891 (2 of 1891), S. 5 for original Section 66. 

67. Forbidding, hy false personation, issue of certificate by Marriage Regis- 
trar. — Whoever forbids Uie issue, by a Marriage Registrar, of a certificate, by 
falsely representing liimself to be a person whose consent to the marriage is re- 
quired by law, knowing or believing such representation to be false, or not having 
reason to believe it to he true, shall be deemed guilty of the ofJeuce described in 
Section 205 of the Indian Penal Code. 


*[G8. Solemnizing marriage wilJiout due authority. — Whoever, not being 
authorized hy Section 5 of this Act to solemnize marriages, solemnizes or professes 
to solemnize in the al)sence of a Marriage Registrar of the district in which the 
ceremony takes place, a marriage between persons one or both of whom is or are 
a Christian or Christians, .shall be punished with imprisonment which may extend 
to ten years, or (in lieu of a .sentence of imprisonment for seven years or upwards) 
with transportation for a term of not less than seven years, and not exceeding ten 
years, 

b[o O .j 

and shall also be liable to fine.] 

[a] Substituted by the Indian Christian Marriage Act (1872), Amendment Act, 
1891 (2 of 1891), S. 6 for the original Section 68. 

[b] The second para of Sec. 68 was omitted by A. L. O., 1950. 


Pari VII — Nole 1 

(1) Scclioiis (<> 70 apply to all per- 
sons, who are n<jl anlhtirized to fio so, 
solemnizini; u marriage h«;lwoen Chris- 
tians and do nol apply simply to mar- 
riages thal lake place liclore Ihe Mar- 
riage Regislrar. (’71) M Mad 342 (35U- 

Scellon 00 — Nole t 

(1) The making of n fal.se oalh under 
Section 66 must he inlentional. iicneo 
when a dcclaraiion is made under Sec- 
lion 18 that the deponent believed that 
there was no impediment, it must be 
satisfactorily proved that the dcptjnent 
was conscioii.s that he was making a 
false declaration. (*61) 16 All 212 f2l6). 

Section 08 — Note 1 

(1) The word “means" in Section 3 is 
an inclusive term and hence no person 
except one who professes Christian reli- 
Rion comes within the purview of Sec- 
tion 68. AIR 1918 All 168 (170): 40 All 
893: 19 CrI LJ 016. 

(2) TTiere Is no express prohibition 
preventing a person professing Chris- 
tianity from marrying a non-Christian, by 


assail 




not make it penal lor a professing Chris 
tiaii to marry by a ceremony wluch 1 
void under Section 4. It refers to a clas 
of persons who solemnize or profess t 
solcinni/.e a Christian marriage under Lli 
Act nol being authorized by Section 5 t< 
do .so. AIR 1918 AM 168 (171): 19 Cr 

LJ 615: 40 AM 393. 

(3) A Hindu performing a marriagi 

according to the Hindu rites belweei 
two persons one of whom is a Christiai 
is guilty under Section 68. (’18) AIR I9H 
Mad 601 (603): 18 Cri U 840: 40 Ma< 
1030 (FB). (20 Mad 12,. 6 Mad HCF 

(App) 20 and 17 Mad 391. Approved.) 

(4) The presence of the Registrar 
a marriage must be in his capacity of 
Registrar and not in his private capacib 

(3.51). 

section was substi 
1891 for the old sec 

, - — , — — • the words "knowingl 

solemnizes were used. In the presen 
action the word “knowingly" has beej 
dropped. (*9l) 14 Mad 342 (365). 


(*91) 14 Mad 342 
(6) The present 
tuted by Act 2 of 
tion under which 
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69. Solemnizing marriage out of proper time, without witnesses. — Who- 
ever knowingly and wilfully solemnizes a marriage between persons one or both 
of W'hom is or aie a Cliristian or Christians, at any time other than between the 
hours of six in the morning and seven in the evening, or in the absence of at least 
two credible witnesses other than the person solemnizing the marriage, shall be 
punished with imprisonment for a term which may extend to three years, and shall 
also be liable to fine. 


Saving of marriagOs solemnized under special licence. — This section does not 
apply to marriages solemnized under special licences granted by the Anglican 
Bishop of the Diocese or by his Commissary, nor to marriages performed between 
the hours of seven in the evening and six in the morning by a Clergyman of the 
Church of Rome, when he has received the general or special licence in that be- 
half mentioned in Section 10. 


‘[Nor does this section apply to marriages solemnized by a Clergyman of the 
Church of Scotland according to the rules, rites, ceremonies and customs of the 
Church of Scotland.] 


[a] Inserted by the Indian Christian Marriage Act (1872) Amendment Act, 1891 
(2 of 1891), S. 7. 


70. Solemnizing, without notice or >vithin fourteen days after notice, 
marriage willi minor. — Any Minister of Religion licensed to solemnize marriages 
under this Act, who, without a notice in writing, or, when one of the parties to 
the marriage is a ininor and the required consent of tlie parents or guardians to 
such marriage has not been obtained, within fourteen days after tlie receipt by him 
of notice of such marriage, knowingly and wilfully solemnizes a marriage under 
Part III, shall be punished with imprisoninent for a term which may extend to 
three years, and shall also be liable to Hue. 

71. Issuing ccrtiBcate, or marrying without publication of notice. — A 
marriage Registrar under this Act, who commits any of the following offences 

(1) knowingly and wilfully issues any certificate for marriage, or solemnizes 
any marriage, without publishing the notice of such marriage as directed by this 
Act; 


marrying alter expiry of notice; — »l(2) after expiration of two months after the 
copy of the notice has been entered as required by Section 40 in respect of .any 
marriage, solemnizes such marriage;} 

solemiriring marriage with minor within lourteen days, without authority of 
Court, or witimut sending copy of notice;— (3) solemnizes, without an order of a 
competent Court authorizing him to do so. any marriage, when one of the parties 
Is a minor before the expiration of fourteen days after the receipt of the notice 
of such marriage or without sending, by the post or oUiorwise, a copy of such 
notice to the Senior Marriaao Registrar of the district if there be more Marriage 
Registrar of the district than one, and if he himself be not the Senior Marriage 

Registrar; 

issuing certificate against authorized proWbitionj — (4) issues any certificate 
the issue of wilich has been prohibited, as in this Act provided, by any person 
authorized to prohibit the issue thereof, 

shall be punished with imprisonment ior a term which may extend to five years, 
and shall also be liable to fine. 

fal Substituted by the Indian Christian Marriage Act (1872), Amendment Act 
1891 (2 of 1891). S. 8 (1) for the original CL (2). 



[The Indian] Christian Marriage Act, 1872 


[Ss 72-74] 501 


72. Issuing certificate after ex^ry of notice, or, in case of minor, vpithin 
fourteen days after notice, or against authorized prohibition. — Any Marriage 
Registrar knowingly and wilfully issuing any certificate for marriage after the expira- 
tion of “[two months] after the notice has been entered by him as aforesaid. 


Or knowingly and wilfully issuing, without the order of a competent Court 
authorizing him so to do, any certificate for marriage, where one of the parties 
intending marriage is a minor, before the expiration of fourteen days after the 
entry of such notice, or any certificate the issue of which has been forbidden as 
aforesaid by any person authorized in this behalf, 


shall be deemed to have committed an offence under Section 166 of the Indian 
Penal Code. 


[a] Substituted by the Indian Christian Marriage Act (1872), Amendment Act, 
1891 (2 of 1891). S. 8 (2) for "three months”. 


73. Persons authorized to solemnize marriage (other than Clergy of Churches 
of England, Scotland or Rome). — Whoever, being authorized under this Act to 
solemnize a marriage, 

and not being a Clergyman of the Church of England solemnizing a marriage 
after due publication of banns, ,or under a licence from the Anglican Bishop of 
the Diocese or a Surrogate duly authorized in that behalf, 

or, not being a Clergyman of the Church of Scotland, solemnizing a marriage 
according to the rules, rites, ceremonies and customs of that Church, 

or, not being a Clergyman of the Church of Rome, solemnizing a marriage 
according to the rites, rules, ceremonies and customs of that Church, 

issuing certificate, or marrying, without publishing notice, or after expiry of certi- 
ficates; — knowingly and wilfully issues any certificate for marriage under this Act, 
or solemnizes any marriage between such persons as aforesaid, without publishing 
or causing to be afiBxed, the notice of such marriage as directed in Part III of this 
Act, or after the expiration of two months after the certificate has been issued by 
him; 

issuing certificate for, or solemnizing marriage with minor, within fourteen days 
after notice; — or knowingly and wilfully issues any certificate for marriage or 
solemnizes a marriage between such persons when one of the persons intending 
marriage is a minor, before the expiration of fourteen days after the receipt of 
notice of such marriage, or without sending, by the post or otherwise, a copy of 
such notice to the Marriage Registrar or, if there be more Marriage Registrars than 
one, to the Senior Marriage Registrar of the district; 


issuing certificate authorizedly forbidden; — or knowingly and wilfully issues any 
certificate the issue of which has been forbidden, under this Act, by any person 
authorized to forbid the issue; 


soleomizing marriage mitborizedly forbidden — or knowingly and wilfully 
solemnizes any marriage forbidden by any person authorized to forbid the same; 


shall be punished with imprisonment for a term which may extend to four 
years, and shall also be liable to fine. 

74. Unlicensed person granting certificate pretending to be licensed. — Who- 
ever, not being licensed to grant a certificate of marriage under Part VT of this 
Act, grants such certificate intending thereby to make it appear that he is so 
licensed, shall be punished with imprisonment for a term which may extend to 
five years, and shsdl also be liable to fine. 
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^[Whoever, being licensed to grant certificates of marriage under Part VI of 
this Act without just cause refuses, or wilfully neglects or omits, to perform any 
of the duties imposed upou him by that Part shall be punished with fine which 
may extend to one hundred rupees.] 

[a] Inserted by tlie Indian Christian Marriage Act (1872), Amendment Act 

1891 (2 of 1891), S. 9. 

75. Destroying or falsifying register-books. — Whoever, by liimself or anothOT, 
wilfully destroys or injures any register-book or tlie counterfoil certificates thereof, 
or any part tliereof, or any authenticated extract tlierefrom, 

or falsely makes or couuterleits any part of sucli register-book or counterfoil 
certificutes, 

or wilfully inserts any false entry in any such register-book or counterfoil 
certificate or authei*(icated extract, 

shall be pimisiied with imprisonment for a term which may extend to seven 
years, and shall also be liable to fine. 

76. Limitation of prosecutions und^r Act. — The prosecution for every offence 
punishable under this Act shall be commenced within two years after the offence 
is committed. 

PART VIU 

MISCELLANEOUS 

77. What matters need not be proved in respect ol marriage in accordance 
with Act. — Wlieuevei any marriage has been solemnized in accordance with the 
provisions of Sections 4 and 5, it shall not be void merely on account of any 
irregulorily In respect of any of the following matters, namely : — 

(1) any statement made in regard to the dwelling of the persons married, or 

to the consent of any person whose consent to such marriage is requir- 
ed by law: 

(2) the notice of the marriager 

(3) the certificate or translation thereof; 

(4) the time and place at which the marriage has been solemnized; 

(5) the registration of the marriage. 

78. Corrections of errors. — Every person charged with the duty of register- 
ing any marriage, who discovers any error in the form or substance of any such 
entry, may, within one month next alter the discovery of such error, in the pre- 
sence of the persons married, or, in case of their death or absence, in the presence 
of two other credible witnesses, correct the error by entry in the margin, without 
any alteration of the original entry, and shall sign the marginal entry, and add 
thereto the date of such correction, and such person shall make the like marginal 
ffli fry in the certificate thereof. 

And every entry made under this section shali be attested by the witnesses 
in whose presence It was made. 

And in case such certificate has been already sent to the •[Registrar General 
ol Births, Deaths and Marriages], such person shall make and send in like manner 
a separate certificate of the original erroneous entry, and of the marginal correction 

therein made. 

[a] Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 

of 1880), S. 30 (b), for wordis "Secretary to the Local GovenunentT. 


» 
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79. Searches and copies of entries. — Every person solemnizing a marriage 
under this Act, and hereby required to register the same, 

and every Marriage Registrar or ‘[Registrar General of Rirlhs, Deaths and 
Marriages] having tlie custody for the time being of any register of marriages, or 
of any certificate, or duplicate or copies of certilicate, under tiiis Act, 

shall, on payment of the proper tees, at all reasonable limes, allow searclies 
to be made in such register, or for sucli certificate, or duplicate or copies, and 
give a copy under his hand of any entry in the same. 

[a] Substituted by the Births. Deaths and Marriages Registration Act, 1886 (0 
of 1886), S. 30 (b), for the words “Secretary to the Local Govermnent”. 


80. Certified copy of entry in marriage-register, &c. to he evidence. — Every 
certified copy, purj^orting to be signed by the person entrusted under this Act with 
die custody of any marriage-register or certilicate, or duj)licate retjuiretl to be kept 
or delivered under this Act, of any entry of a marriage in such register, or of any 
such certificate or duplicate, shall be received as evidence of the marriage purport- 
ing to be so entered, or of the facts purporting to be so certified therein, without 
further proof of such register or certilicate, or duplicate, or of any entry therein, 
respectively, or of such copy. 


*[81, Certificates of certain marriages to be sent to Central Government, — 
The Registrar General of Births, Deaths anti Marriagt^s '1* " "] sliall, at the 
end of every quarter in each year, select from the certificale.s’ of muiriages forward- 
ed to °[him], during such quarter, tlie certificates of the marriages of which ’’[the 
Government by whom he was appointed] may desire that evidence shall bo trans- 
mitted to England, and shall .send the .same certificates, signed by ’^[him], to the 
•[Central Government].] 

[a] Substituted for original Section 81, by the Indian Christian Marriage 

(Amendment) Act, 1911 (13 of 191]), S. 2. 

[b] The words “and the officers appointed under Section 50“ were omitted by 

the Repealing and Amending Act, 1952 (48 of 1952), S. 3 and Sch. II, 

[2-8-1952]. 

[c] Substituted for the words “them, respectively,” Ibid. 

[d] Substituted for "the Governor-General in Council," by A. O. 1937, 

[e] Substituted “Secretary of State for India” by A.O., J948. 

82. State Government to prescribe fees. — Fees shall be chargeable under 
this Act for — 

receiving and publishing notices of marriages; 

issuing •[Certificates for marriage] by Marriage Registrars, and registering 
marriages by the .same; 

eotering protests against, ui prohibitions of, the issue of •[certificates for 
marriage] by the said Registrars: 

searching register-books or certificates, or duplicates of copies thereof; 

giving copies of entries in the same under Ss. 63 and 79. 

The •[State] Covemmenl shall fix the amount ol such fees respectively, 

and may from time to time vary or remit them either generally or in special cases, 
as to it may seem fit. 

[a] Substituted by the Repealing and Amending Act, 1903 (1 of 1903), S. 3 and 

Sch* U for **certificate of marriages'''. 

[b] Substituted for “marriage certificates," ibid. 

[c] Substituted by A* L. O., 1060. 
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83. Power to make rules. — The ®[State] Government may make rules^ in 

regard to the disposal of the fees mentioned in Sec. 82, the supply of register- 
books, and the preparation and submission of returns of marriages solemnized 
under this Act, 

[a] Substituted by A. L. O., 1950. 

[b] For rules made under Sec. 83 by different Governments, see the different 
Local Rules and Orders. 


84. Power to prescribe fees and rules for Indian States. — [Omitted by AX.O.. 

1950.] 

85. Power to declare who shall be District Judge. — The '"[State] Government 
may, by notification in tlie Official Gazette, declare who shall in any place to 
which this Act applies, be deemed to be the District Judge. 

[a] Substituted by A. L. O.. 1950. 


86. Powers and hioctioiis exercisable as regards Indian States. [Omitted by 

A. L. O., 1950.] 


87. Saving of Consular marriages. — Nothing in this Act applies to any 

marriage performed by any Minister, Consul, or Consular Agent between subjects 
of the State which he represents and according to the laws of such State. 

88. Non-validation of marriages within prohibited degrees. — Nothing in this 
Act shall be deemed to validate any marriage which the personal law applicable to 
either of the parties forbids him or her to enter into. 


Seetloo 88 — Note 1 

(1) Section 88 does not validate a 
marriage which would be invalid else- 
where as being against the personal law. 
AIR lt)37 Mod ,^65 (567. 568). 

(2) The words "the personal law ap- 
plicable to either parties” refer to the 
personal law of (he religious community 
to which either of the parties belong. 
AIR 1930 Bom 105 (HO): 64 Bom 288. 


(3) The prohibitions of personal law 

referred to by the section are prohibi- 
tions which render the marriage inher- 
ently bad and not mere impediments 

which may be remedied at the will of 
the parties. AIR 1951 All 520 (639); ILR 
(1951) 2 All 439 (DB) * AIR 1961 Cal 
293 (293): ILR (1960) 1 Cal 400 (DB) • 
AIR 1946 Mad 616 (619): ILR (1946) 

Mad 367: 47 Cri LJ 421. 

(4) By the use of the word “forbid” 

the section connotes marriages against 
which there is specific injunction and 
not those marriages which are 

recognised” by the personal Uw. AIR 
1951 All 629 (639)j ILR (1961) 9 All 

439 (DB). 

(6) An impediment or incapacity which 
is dependent upon the fact that the mar- 
riage is a sacrament or on the form of 
marriage imder the personal law Is not 
what is referred to by the section. AIR 
1961 Cfll 293 (203): ILR (I960) I Cal 
409 (DB) * AIR 1930 Bom 106 (111): 64 

Bom 288. 

(5) The prohibitions contemplated by 
the section are Impediments such aa 


prohibited degrees of consanguinity or 
affinity which would render the marriage 
a nullity. AIR 1045 Mad 516 (519): ILR 
(1946) Mad 367: 47 Cri LJ 421. 

(7) A marriage between a Hindu male 
and a Christian woman performed under 
the Act is a valid and binding marriage 
there being nothing in Hindu Law abso- 
lutely forbidding such a marriage. AIR 
1951 All 529 (539): ILR (1051) 2 All 439 
(DB). 

(8) A marriage between a Roman 
Catholic husband and a Jewish wife is 
not prohibited according to the personal 
law of the parties. AIR 1051 Cal 293 
(203): ILR (1960) 1 Cal 400 (DB). 

(9) The canon law which Is the per- 

sonal law of the Roman Catholics does 
not forbid a marriage between a Catho- 
lic and a protestant In the sense that 
such a marriage would be a nullity and 
therefore a mairiage between them solem- 
nised according to this Act is not a 
nullity. AIR 1946 Mad 516 (618, 619)9 

ILR (1946) Mad 367: 47 Cri U 421. 

(10) Divorced Jewes can marry a 

Christian. ('12) 16 Ind Cas 598 (390) 

fCal). 

(11) The personal law of a woman 
belonging to the Roman Catholic Church 
forbids her to enter into a contract of 
marriage with a Jew in India who is of 
the Sephardim and the marriage cere- 
mony undergone by them under the 
provisions of this Act does not effect a 
valid marriage. AIR 1949 Cal 663 (666)i 
ILR (1946) 2 Gal 462 . 
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SCHEDULE L 

(SoG Sections 12 and 38.) 

NOTICE OF MARBIAQE. 

Tto a Minister [or Registrar] of 

I hereby give yon notice that a marriage is intended to be had, within three calender months 
from the date hereof, between mo and the other party heroin named and desonbod (that is to say) . 


Bank 

Names. Condition. or Age. 

profession. 


Dwelling Length 

plaoe. of 

reeidonoo. 


Ohuroh, Chapel, 
or place of wor- 
ship in whioh 
tho marriage is 
to bo solom- 
nized. 


District in 
which the 
other party 
resides, when 
tho parties 
dwell in dif- 
ferent dis- 
tricts. 



Witness my hand, thia 


day of 


[seventy-two.] 


[Signed] 7AMES SMITH. 


blank 


only 
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SCHEDULE II. 

(See Sections 24 and 60) 


CERTIFICATE OF RECEIPT OF NOTICE. 


I, 


do hereby certify that, on the day ol , notice was duly entored in my 

Marriage Notice MooTc of the marriage intondod between the parties therein named and described^ 
delivered under the band ol one ol the parties that is to say): — 


Names. 


Condition. 


Bank 

or 

profes- 

sion. 


Age. 


Dwelling 

place. 


Length 

of 

robidonoe 


Church I Chapel 
or place of wor- 
ship in which 
the marriage is 
to be Bolemnia- 
ed. 


District In 
which the 
other party 
resides, when 
the parties 
dwell in diffe- 
rent districts. 


I 


o 

t 


5 

a 

6 

<5 


«) 


a 

5 


s 

u 

o 

► 

6 


CO 

N 

18 

CO 


I 

a 


ft 

O 


£ 

00 

8> 

a 

Iff 

t3 

s 


a 

o 

B 


9 

I 


S 


3 


*13 

a 


•8 


and that the deolaratlon “[or oath] required by seotlon 17 oi 41 of the Indian Christian Marriage 
Acti 1872, has been duly made by the said [James Smitb]. 


Date ol notioo entered \ 
Date of eertifioate gWeo J 


The Isaue ol ibU oertihoale has not been prohibited by any persoa 
authorised to forbid the issue thereof, 


Witness my hand, thli 


day of 


[leventy-two.] 


[Signed] 


This oertifioate will bs told, unless the marriage ii solemnleod on or before the day 0 

[The Italics [here In bracketed.] in the lobeduU ate to be dllod up, as the ease may bo, and the 
blank diflslon thereof Is only to be flllod op when one o! the parlies lives in another dietriot.j 


[a] Inserted by the Bopeallng and Amandlog Aot (1 of 1908), B. 8. 
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SCHEDULE m. 

(See Sections 28 and 81).* 

FOBU OF BEG13TER OF MABiUAGES. 


Quarterly Beturna 


of 

MARBIAGE0. 


lor 


The Archdeaconry ol 


f Calcutta. 

Madras. 

{ Bombay. 


f Calcutta,') 


1 . 


, Registrar of the Arobdoaconry ol -{ Madras^ j- do hereby certify that the annexed 


e 

I Bombay, . 

in .orroct copiM ol the originals .nd OffloinI Qaartorly Returns of Marriage witliin the 

Calcutta, . a • * 1 . 

Aiebdeaconry ol -j Madras, ^ as made and transmitt.d to me lor the quarter oommeneing the 

(.Bombay, 1 


day ol 


ending the 


day d 


In the year of Our Lord. 

rSisnaturd of Begietrar.l 


MABBIAQBB solemnloed at 


f Calcutta. 

Beeistrar of tha Archdeaconry of -j Madras. 

1 Bombay. 

( Allahabad, 

I Barrackpore, 
j Bareilly, 

LOoloatta, Ao.t deo. 


WHEK 

MABBIED. 

NAMES OF 
PABTIES. 

1 

e 

e 

1 

Bonk or profession. 

•3 

0 

M 

• 

9 

3f 

1 t 

1 s 

r 

4 

9 

g 

a 

m 

m 

•4 

9 

By banns or iioeooe. 

t 

1 

3 

-c 

t 

9 

*o 

03 

9 

U 

s 

m 

Signatnres ol two or more 
witnesses present. 

8 

If 

.2 

9 3 

^ a 

J 

sf 

^ i 

1 

e 

a 

• 

a 

1 

e 

1 

s 

• 


• 




1 

1 

1 

1 

1 

1 

J 


1 






M Babrtitated by the Amanding Acti 1891 (U d 189l)i Sob. II loc the oclglnal reforenoa. 
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WHEN MARBIED. 


Day. Month Year 


Married in the 


SCHEDULE IV. 

(See sections 32 and 54.' 
MARRIAGE REGISTER BOOK. 


NAMES OP 
PARTIES. 

Christian 1 Sar- 


Age. Condition. 


Rank or 
profes- 
sion. 


name. 


name. 


Residence 
at the 
time of 
marriage. 


I Father's 
name and 
Sorname. 


Jamea^... White... 26 years. Widower. Oar- Agra ... William 

penter. White. 


Martha.. Duncan. 17 yeara. Spinster 


Agra ... John 

Dunoan 


Thid marriage was eolemnizod 
between os 


James White. 
Martha Duncan. 


In the preaonoo 


of as 


John Smith 


John (Jreen 


: 


CERTIFICATE OP MARRIAGE. 


WHEN MARRIED. 


Year. 


NAME OF 
PARTIES. 


Chribtiiin ( Sur- 


name. 



James 


name. 


Ran k or 

Age. Oonditlon. profoe- 

aion. 


Martha— Dunoan. I7 yoara Splnetor 


Residence 

nameanp 
time of gnrjiftnjo. 
marriage. 


Whlte.^ 20 yoara. Widower. Oar* Agra 

pontor. 


Agra 


William 

White. 

John 

Dunoan. 


Married in tbo 

«« 1 1 1 .1 f J»ni 08 White. ^ 

This marriage waa Boiomnlsod J L {n 

betwoon ua 1 Martha Dunoan. ) 


the prose n 00 


of us 


John Smith 


John Qroon 


:} 


SCHEDULE V. 

EnaotmenU Ropoalod. [Ropoalod by tho Ropoaling Act. 1988 (1 of 1988). 8. 2 and Boheduls.] 


1 









[THE] CHURCH OF SCOTLAND KIRK SESSIONS ACT, 1899 

(ACT XXm OF 1899)ft 

[The text of the Act printed here is as on 1-5-1969.] 

[27th September, 1899] 

An Act to provide for the Incorporation of Kirk Sessions of the Church of 

Scotland in ‘‘[India]. 

Whereas there are in ‘‘[India] Kirk of Sessions of the Church of Scotland 
which have been duly constituted to be Church Courts for ecclesiastical purposes 
in pursuance of Acts of the General Assembly of the Church of Scotland; 

And whereas it is expedient that such Kirk Sessions and any others which 
may hereafter be so constituted, should be incorporated with the powers herein- 
after provided; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1899, Pt. V, 

p. 79. 

[b] Substituted for "the Provinces^ by A.L.O., 1950 [26-1-1950]. 

1. Short title and extent. — (1) This Act may be called THE CHURCH OF 
SCOTLAND KIRK SESSIONS ACT. 1899; 

(2) It extends to the whole of India except ‘[the territories which, immediately 
before the 1st November, 1956, were comprised in Part B States] ‘’[® ®]. 

b[(3) « o OJ 

[a] Substituted for the “Part B States'* by 2 A.L.O., 1956 [1-11-1956]. Imme- 

diately before the 1st November. 1956, the following were Part B States 
in India: — 

Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, 
Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. Of these 
Part B States, Jammu and Kashmir, Mysore, Rajasthan and Travancore- 
Cochin, now known as Kerala, with some territories added to them, 
have become full-fledged States, while Hyderabad, Madhya Bharat, 
Pepsu and Saurashtra are now parts of the States of Andhra Pradesh, 
Madhya Pradesh, Punjab and Gujarat, respectively. 

[b] The word “and" and sub-sec. (3) were repealed by the Repealing and 
Amending Act, 1914 (X of 1914), S. 3 and Sob. U. 

2. Scotch Kirk Sessions to be bodies corporate. — (1) Every Kirk Sessions 
which has been, or may hereafter be, duly constituted to be a Church Court for 
ecclesiastical pxuposes in pursuance of an Act of the General Assembly of the 
Church of Scotland, is hereby declared to be, and the same shall be, a body corpo- 
rate having perpetual succession and a common seal. 

(2) A notification by the Central Government in the Official Gazette that a 
Kirk Session has been duly constituted* in pursuance of an Act of the General 
Assembly of the Church ok Scotland shall be conclusive proof that it has been so 
constituted. 

[a] For notification declaring the Kirk Sessions at Calcutta, Madras, Bombay and 
Allahabad to be duly constituted, see Gazette of TnHifl 1900, Pt I, p. 484; 
for similar notifications in respect of the Kirk Session at SinJa and the Kirk 
Session at Poona and Kotagiri, see ibid, 1904, Pt I, p. 831. ibid, 1905,* 
Pt 1, p. 7.06 and ibid, 1928, Pt. I, p. 632, respectively. 

3. Power to hold and dispose of property.-^l) Every Kiric Session consti- 
tuted as aforesaid shall, as a body corporate, have power to acquire and hold any 
property which has been, or may hereafter be, vested in it for the purposes of the 
Congregation for which it has been, or may hereafter be, constituted, or of any 
trust which may have been, or may hereafter be, accepted by it, to transfer the 
same to ^tract and to do all othei things necessary for, or incidental to. the pur- 
poses of its constitution or of any such trust as aforesaidL 
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1 2) The signature of the Moderator and Treasurer or Session-clerk for the 
time being of a Kirk Session constituted as aforesaid shall, if affixed on behalf and 
by order of the Kirk Session, be sufficient for all purposes for which the signature 
of the Kirk Session is required. 


[THE] CINEMATOGRAPH ACT, 1918 

(ACT n OF 1918) 

[The text of the Act printed here is as on 1-5-1969J 

CONTENTS 


SECTIONS 

1. Short title, extent and commencement. 

2. Definitions. 

2A. Bale of conslritcllon In the applica- 
tion of Act to Purl n Stales. 

3. Cinematograph exhlhltlont to be 

licensed. 

4. Licensing niitliorlty. 

6. Rcstrlclloiis on powers of licensing 
authorlly. 


8. Gertincatlon of filma. 

7. Power of Slate Government or local 

authority to suspend exI^itloD of 
films in cerIniD cases, 

8. penalties. 

9. Power to make rules, 

10. Power U> give dlrecllono. 

11. Power to exempt. 


STATEMENT OF OBJECTS AND REASONS 


"The Bill is designed to ensure proper 
control of ciiiemalngnipli exhibitions with 
particular regard to the safely of those 
attending tliem; and to prevent the presen- 
tation to the public of improper or objec- 
tionable films. The existing law of the 
country conlains certain .scattered provi- 
sions, alTecling such exhil)ition.s and certain 
local enactments also hear on the subject; 
but the rapid growtii in the popularity of 
cinematograph and increasing number of 
.such exhibitions in India liave rendered 
lhe.se provisions inadetjuale for the protec- 
tion of the public from indecent or other- 
wise objcclionuhie representations. Fur- 
tlier, the special danger from fire which 
allcnds rinematograpJi exliihilions, ns has 
been illii.st rated by terrible cata.strophcs 
due to this cnu.se in oilier countries, 
rendered it important to .secure, in the 
interest of safety of spectators, a proper 
regard to the sinicliirol conditions of the 
premises utilised. 

TIjc Bit! accordingly provides that no 
exhibition sludi he given except In accord- 


ance with the conditions of a license 
granted by the prescribed authority. The 
license Is intended to ensure that the 
intentions of the Act are complied with 
and that adequate precautions are taken 
for the safety of persons attending the 
exhibition which it covers. The Bill also 
provides for the constitution of on antho- 
riiy which will he required to pass ail 
films intended for exhibition in this 
countrj' and which will have power to 
refu.se the necessary certificate in the case 
of any fiim, the production of which in 
public is open to objection for the 
reasons already given. The Bill includes 
the ordinary rule-making provision and 
enables the Local Governments to exempt 
any cinematograph exhibition or class of 
cinematograph exhibitions from any 
provisions of law. Finally It makes provi- 
sion for the punishment of offences 
against the Act or the rules made there- 
under." 

—Gazette of India, 1917, Part V, page 74. 


■Amended 
■Amended 
-Adapted 
•Extended 
— in 
— in 
— in 
■Repealed 
-Repealecl 
• — in 

— In 
— in 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

by Acts 23 of 1919; 38 of 1920; 39 of 1949; 62 of 1949; 3 of 1951, 
in U.P. by U.P. Act 7 of 1942. 
by A.O.. 1937; A.C.A.O., 1948; A.L.O.. 1950. 
by Acts 59 of 1949; 30 of 1950 
Bombay by Bom. Act 4 of 1950; 

Madhya Pradesh by M.P. Act 12 of 1950; 

Madras by Mad. Act 35 of 1949; 

in its -application to Union Territories by Act 37 of 1952. 
in part by Acts 38 of 1920; 37 of 1952; 

Andhra Pradesh by President's Act 4 of 1955 as amended by Andhra 
Pradesh Act 23 of 1958; 

Assam by Assam Act 14 of 1953; 

Bihar by Bihar Act 15 of 1954; 
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—in Bombay (i.e., Maharashtra and Gujarat) by Bombay Act 11 of 1953; 

Bombay Act 11 of 1953 read with Gujarat Act 40 of 1961; 

— ^in Madhya Pradesh by M.P. Act 17 of 1952; 

—in Madras by Madras Act 0 of 1955; 

— ^in Orissa by Orissa Act 2 of 1954; 

— ^in Punjab (i.e., Haryana, Punjab and Union Territory of Chandigarh and 
Added Territories in Himachal Pradesh) by Punjab Act 11 of 1952; 
—in Uttar Pradesh by U.P. Act 3 of 1956; 

—in West Bengal by West Bengal Act 39 of 1954. 

COGNATE ACTS AND PROVISIONS 

1, Cinematograph Act, 37j of 1052, 

2. Petroleum Act, 30 of 1934. 


[THE] aNEMATOGRAPH ACT, 1918 

(ACT II OF 1918)‘ 

[6th March, 1918.] 

An Act to make provision for regulating exhibitions by means of Cinematographs. 

Whereas it is expedient to make provision for regulating exhibitions by means 
of cinematographs; It is hereby enacted as follows: — 

[a] For Report of Select Committee, see Gazette of India, 1918, Pt. V, p. 11; 
and for Proceedings in Council, see ibid, 1917, Pt. VI, p. 703, and ibicC 
1918, Pt, VI, pp. 38, 94 and 275. 

This Act has been extended to the new Provinces and merged States by 
the Merged States (Laws) Act, 1949 (59 of 1949), S, 3 (1-1-1950) and 
to the Union territories of Manipur, Tripura and Vindhya Pradesh 
by the Union Territories (Laws) Act, 1950 (30 of 1950), S. 3 
(16-4-1950), Vindhya Pradesh now forms part of the State of Madhya 
Pradesh— see Act 37 of 1956, S. 9 (1) (e). 

This Act is extended to the States merged in the States of 

Bombay: see Bombay Act 4 of 1950; 

Madhya Pradesh: see Madhya Pradesh Act 12 of 1950; 

Tamil Nadu: see Madras Act 36 of 1949. 


This Act is repealed by S. 18 of the Cinematograph Act, 1952 (37 of 

1952): ‘Provided that in relation to Part A States and Part B States 
the repeal shall have effect only in so far as the said Act relates to the 
sanctioning of the cinematograph films for exhibition." 

This Act, however. Is applicable to the Union Territories only. 

This Act, in so far as it relates to the regulation of exhibition by means of 
cinematograph (including licensing of places in which cinematograph 
films are exliibited) is repealed in its application to the State of — 

Andhra Pradesh: see President’s Act 4 of 1955 (as amended by Andhra 
Pradesh Act 23 of 1958). S. 13; 

Assam: See Assam Act 14 of 1953, S. 12; 

Bihar: see Bihar Act 15 of 1954, S. 11; 

Gujarat: see Bombay Act 11 of 1953, S. 11 and Gujarat Act 40 of 
1961; 

Madhya Pradesh: see M.P. Act 17 of 1952, S 11; 

Madras: see Madras Act 9 of 1955, S. 12; 

Maharashtra: See Bombay Act 11 of 1953, S. 11; 

Orissa: See Orissa Act 2 of 1954, S. 11. 

Punjab: See Punjab Act 11 of 1952, S, 11; 


Preamble — Note I 
(1) 'pie Act, strictly speaking, is not 
a cnminal statute but is designed to 
regulate exhibition by mean* nf 


matograph and the purpose ts laigely 
recreative or educational. AIR 1965 Cal 
609 (6U): 1956 Cri LJ 1679. 
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Haryana: see Act 31 of 1966, S. 88; 

Uttar Pradesh: see Uttar Pradesh Act 3 of 1956, S. 12; 

West Bengal: see West Bengal Act 39 of 1954, S. 13; 

Union Territory of Chandigarh: see Act 31 of 1966, S. 88. 

Union Territory of Himachal Pradesh— Added Territories — See Act 31 
of 1966, Ss. 5 and 88. 


1. Short title, extent and commencement — (1) This Act may be called THE 
CINEMATOGRAPH ACT, 1918. 

a [(2) It extends to all Part A States and Part C States, and also to every 
Part B State, ^ other than ®] Jammu and Kashmir, in so far as it relates to 
sanctioning of cinematograph films for exhibition.^*] 

[a] Substituted for former sub-sections (2) and (3)' by the Cinematograph 

(Second Amendment) Act, 1949 (62 of 1949)^ S. 2, as aiipted by AJj.O., 

1950. 

[b] Immediately before the 1st of November, 1056, the following were tiie 
States in India: — 

Part A States — Andhra, Assam, Bihar, Bombay, Madhya Pradesh, Madras, 
Orissa, Punjab, Uttar Pradesh and West Bengal; (Bombay has now been 
split up into two States, Maharashtra and Gujarat; whereas Punjab 
State now stands divided into two States of Punjab and Haryana and 
tlie Union Territory of Chandigarh; two districts of Lahaul and Spiti 
and few other areas have been transferred to the Union Territory ofl 


Himachal Pradesh). 

Part B States — Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, 
Pepsu, Rajasthan, Saurashtra and Travancore and Cochin; of th^e 
Jammu and Kashmir, Mysore, Rajasthan and Travancore-Cochm 
(Kerala) are full-fledged States now while Pepsu is merged in Punjal^ 
Madhya Bharat in Madhya Pradesh, Saurashtra with Gujarat and 


Hyderabad in Andhra Pradesh. 

Part C States — Ajmer, Bhopal, Bilaspur, Coorg, Delhi, Himachal Prad^h, 
Kutch, Manipur, Tripura and Vindhya Pradesh. The Part C Mat^ 
are Union Territories now. Only Himachal Pradesh, Manipur, Delm 
and Tripura are as such now, Bhopal and Vindhya Pradesh having 
gone to Madhya Pradesh State, Ajmer to Rajasthan, Coorg to M^ore, 
Kutch to Gujarat and Bilaspur has merged with Himachal Pradesh. 

[c] The words "Hyderabad and" were omitted by the Part B States fLaws) Act, 
1951 (3 of 1951), S. 3 and Schedule. 

[dl For the State law relating to licensing regulation of 

subject under the Constitution of India) see the State Acts Indicated in 

foot-note [a] under the Preamble oi this Act. 

2. DeBnitions^ln this Act, unless there is anything repugnant in the sub- 


^ ” ‘Sr means a person who ha. completed his eighteen* year;] 

TAuthori“^eans the Authority constituted by the Central Government 

*cinJJ^Si^ph”°tac*des any apparatus for the representation of moving 

nictures or series of pictures; j . u r , 

-placo" includes also a house, building. "Uent or any description of trans- 
port, whether by sea, land or air;] and ..... 

•prescribed" means prescribed by rules made under this Act. 

[a] Inserted by the Cinematograph (Amendment) Act, 1949 (39 of 1949), S. 2 

rbl isertod by the Cinematograph (Second Amendment) Act. 1949 (62 of 1949), 
S. 3 (1) [15-1-1951]. 

G.aKsfihifA^ fnr **tent Or vessel". Ibid. S. 3 (ii). 
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"[2A. Rule of construction in the of to Part B States^ I 

the application of this Act to any c[Part B State/ urile^T there is an>^ing n 
nant in the subject or context, — /*' * A 

(b) refeiences to the District Magistri^^ slitiU^be ^ons(j:uecl as^efo^g^ice^^o 
the corresponding authority in the ‘-'iPart^B.-S+rt^Tr and 

W ^ ]]. 


la] Inserted by the Cinematograph (^Secoiui Amendment) Act 1949 (62 of 1949) 
S. 4 (15-1-1951). 

lb] Clauses (a) and (c) were omitted by A.L.O., 1950. 

[c] There are no such States now. 


3. Cinematograph exhibitions to be licensed. — Save as otherwise provided 
in this Act, no person sliall give an cxiiihilion by means of a cinematograph else- 
where than in a place licensed under this Act or otherwise than in compliance witli 
any conditions and restrictions imposed by such licence. 

% 

4. Licensing authority, — The authority having power to grant licences under 
this Act (hereinafter referred to as the "licensing autiiority") shall be the District 
Magistrate, or, in a presidency town ® % the Commissioner of Police: 

Provided that the ’’[State Government] may, by notification in the "[Official 

Gazette], constitute for the whole or any part of a "[State] such other authority 

as it may specify in the notification to be the licensing authority for the purposes 
of this Act. 


[a] The words “or in the town of Rangoon” were repealed by A.O. 1937. 

[b] Substituted by A.L.O., 1950. 


5. Restrictions on powers of licensing authority.— (1) The licensing autho- 
rity shall not grant a licence under this Act, unless it is satisfied that— 

(a) the rules made under the Act have been substantially complied with; 

and 

(b) adequate precautions have been taken in the place in respect of which 

the licence is to be given to provide for the safety of persons attend- 
ing exhibitions therein. 


Section 3 — Note 1 

(1) The prohibition in Section 3 that 
no person shall give an exhibition by 
means of cinematograph at any place 
other than a place licensed under this 
Act seems to be absolute and imperative 
and no one can be heard to say that al- 
though he did not have the necessary 
licence still he did not have the guilty 
mind when he gave or permitted the 
shows without a licence. AIR 1955 Cal 
B09 (611): 1955 Cri LJ 1579. 

(2) The mere fact that a person was 
a licensee in respect of the talkie house 
or the fact that he had before the ex- 
piry of the last licence applied for its 
renewal or even the fact that somebody 
else as his lessee was in actual manage- 
ment of the show cannot be a valid de- 
fence or a plea in bar of a prosecution 
for contravention of the provisions of 
Section 3. AIR 1955 Cal 609 (611): 1955 
Cri LJ 1679. 

SECTION 6 — SYNOPSIS 

L "Subject to the control of the Stale 
Government.” 

2. Grant and canccllaiion of licenses. 

1. '^Subject to the control of the Stale 
Government.” — ( 1 ) Section 5 (3) cir- 

[Vol. 2.1 3 A. M. 33 


cuniscribcs the power of the licensing 
authority, and clearly lays down that 
such power is subject to the provisions 
of the section and the control of the 
Stale Government. The control of the 
“State Govemment'' must have reference 
to the grant of the licences. AIR 1962 
Mad 120 (121); ILR (1953) Mad 636 


ine power of control of the State 
Government extends over the whole 
range of the power to grant licences 
and the word “control” has a very wide 
connotation. The Statute does not in any 
wav delimit the ambit of controlling 
power. AIR 1957 Andh Pra 513 (614)- 

ILR (1956) Andh Pra 413 (DB). 

(3) The word ‘contror is not confined 
to mere regulation. It is more com- 
prehensive and includes domination or 
command over an inferior. The ‘control’ 
envisaged in the section is not conRne^ 
to the issuing of mere general directions; 
it includes an inlerference on the part 
of Ihc Stale Government with the indivi- 
dual decision of a particular case by the 
Dhstricl Magi-strule. AIR 1956 All 99 
(100): ILR (1956) I All 682 (DB). 

(4) .\nylhmg ancillary to what has to 
be done by the licensing authority is 
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a[(2) The grant of every licence shall be subject to the conditions that the 
licensee will not exhibit or permit to be exhibied, in such place — 

(a) any film other than a film which has been certified by the Authority 

as suitable for unrestricted public exhibition or for public exhibition 
restricted to adults, and which, when exhibited, displays the prescribed 
mark of that Authority, and has not been altered or tampered with in 
any way since such mark was aflBxed thereto; 

(b) any film which has been certified by the Authority as suitable for pub- 

lic exhibition restricted to adults to any person who is not an adult; 

(c) any film contrary to any directions that may be issued from time to 

time in this behalf by the Central Government under sub-section (2A); 
and such conditions shall be deemed to be inserted in every licence. 

(2A) The Central Government may from time to time issue directions to 
licensees generally, or to any licensee, in particular, for the pui*pose of regulating 
the exhibition of any film or class of films so that scientific films, films intended for 
educational purposes, films dealing with news and current events, documentary 
films or indigenous filihs secure an adequate opportunity of being exhibited.] 

(3) Subject to the foregoing provisions of this section, and to the control of the 
**[State Government], the licensing authority may grant licences under this Act to 


Section 5 — Note 1 (contd.) 
also within the scope of the control vest- 
ed in the Government by Section 6 (3). 
AIR 1957 Mad 684 (686): 1957 Cri LJ 
737. (The instructions given by the Gov- 
ernment in their memorandum, dated 27- 
6-1950 were intra vires.) 

(5) The words in Section 6 (3). "to 
such persons as it thinks fit" and "such 

terms and conditions and such 

restrictions as it may determine” do not 
necessarily detract from the power of the 
Slate Government to give directions to 
the licensing authority in regard either 
to the "persons” or to the “terms, condi- 
tions and restrictions.” AIR 1957 Andh 
Pra 513 (514); ILR (1956) Andh 413 
(DB). 

(6) The expression "subject to the 
control of the State Government” is 
wide enough to empower the Government 
to issue appropriate instructions to the 
licencing authority. But it is not within 
the competence of the Stale Govern- 
ment to issue an executive instruction 
which if it were issued as a statutory 
rule, would be beyond their rule-making 
power contained in S. 9(3). AIR 1955 
Andh 123 (126, 127). (The executive in- 
struction and R. 11-A in G. 0. Ms. No. 734, 
dated 12lh July, 1954, being integral parts 
of the same Order it was very difficult 
to separate the instruction from the rule 
and as the rule itself was ultra vires il 
could not operate as a valid instruction 
purporting to have been issued under 
S. 6(3).) 

(7) Section 5(3) gives to the Slate 
Government a power to interfere after 
the District Magistrate has himself exer- 
cised his discretion. AIR 1050 All 99 
(100) : ILR (1950) 1 All 682 (DB). 

(8) The power of the licencing outho- 
rilv to issue licences under S. 6(3) being 
subicct to the control of the State Gov- 
ernment the latter has the power to 


direct the licensing authority to grant a 
licence to a particular individual. 11 
may set aside the orders of the licenc- 
ing authority and issue any directions 
in this respect which it may consider to 
be fit and proper. AIR 1955 Ail 82 (84, 
85) ; ILR (1955) 2 All 37. 

(9) There is nothing which prevents 
the Government from issuing directions 
at variance with their own prior orders, 
when such orders do not constitute rules 
or regulations made under statutory au- 
thority. AIR 1957 Andh Pra 513 (515) : 
ILR (1950) Andh 413 (DB). 

(10) The Act does not bind the State 
Government to issue notices to the par- 
ties before it exercises its control. The 
directions issued by the State Govern- 
ment are neither judicial nor quasi-judi- 
cial. They are purely administrative 
directions and unless the Statute requir- 
ed that it should exercise those powers 
after giving notice to the parlies concern- 
ed it cannot be held that the action of 
the State Government wos illegal or un- 
authorised. AIR 1950 All 99 (100) : ILR 
(1956) 1 All 682 (DB). 

(11) Instructions issued by Govern- 
ment to licencing authorities to restrict 
number of touring cinemas in places 
where there were permanent cinemas in 
order to prevent unhealthy competition 
and to ensure public safety, held did 
not contravene Article 19 of the Consti- 
lulion. AIR 1952 Mad 528 (520) (DB). 

(12) An order directing that the 

cinema house should be closed at 12-30 
A. M. and no show should be run 
beyond that hour does not amount to 
an unreasonable restriction on the right 
of the cinema exhibitor to carry on 
business. (’56) 21 Cut LT 468 (409) 

(DB). 

(13) An order relating to eompulsprV 
exhibition of approved fllins of, ft W 
tain minimum length constitutes a sen- 
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such persons as it thinks fit, and on such terms and conditions and subject to such 
restrictions as it may determine. 

[a] Substituted for sub-secs. (2) and (2A) by the Cinematograph (Second 

Amendment) Act, 1949 (62 of 1949), S. 5 [15-1-1951]. 

[b] Substituted by A.L.O., 1950. 


*[6. Certification of films. — (1) The Central Government may, by notification 
in the official Gazette, constitute an Authority in the prescribed manner for the 
purpose of examining and certifying films as suitable for unrestricted public exhi« 
bition or for public exhibition restricted to adults, and prescribe the manner in 
svhicli the Authority shall exercise the powers conferred on it by this Act. 

(2) If the Authority after examination considers that a film is suitable for un- 
restricted public exhibition or that, although not suitable for such exhibition, it is 
suitable for public exhibition restricted to adults, it shall grant to the person ap- 
plying for a certificate in respect of the film a “U” certificate in the former case 
and an “A” certificate in the latter case, and shall in either case cause the film 
to be so marked in the prescribed manner, and any such certificate shall, save as 
hereinafter provided, be valid throughout the territories to which this Act extends. 

(3) If the Authority is of opinion that a film is neitlier suitable for unrestricted 
public exhibition nor for public exhibition restricted to adults, it shall inform the 
person applying for the certificate of its decision. 

(4) Any person applying for a certificate, who is aggrieved by the decision 
of the Authority refusing to grant a certificate or to grant only an “A” certificate, 
may, within thirty days from the date of such decision, appeal to the Central 
Government, and the Central Government may, after such inquiry as it considers 
necessary, pass such orders thereon as it thinks fit. 

(5) If the Central Government rejects an appeal on the ground that a film is 
neither suitable for unrestricted public exhibition nor for public exhibition restrict- 


SecHon 6 — Note 1 (conid.) 
ous encroachment on the rif^ht of the 
exhibitor of cinema to carry on his busi- 
ness. ('551 21 Cut LT 468 (469) (DB). 

(14) Section 5 of the Act generally 
corresponds with Section 5 of the Pun- 
jab Cinemas (Regulation) Act (11 of 
1952). Under the provision it is the 
licensing authority that has to consider 
the applications for licenses and cither 
to accept them or to reject them. State 
Government is only an appellate auth- 
ority and has no jurisdiction to decide 
applications directly. AIR 1960 SC 1081 
(1084). 

(15) Section 5 of the Act corresponds 
with Section 5 of the Rajasthan Cinema 
Regulations Act (3 of 1952). State Gov- 
ernment can direct grant of a licence in 
a speciiic case and it is obligatory on 
the licensing authority to carry out the 
order. ILR (1902) 12 Raj 44 (49). 

2. Grant and canceilallon of licences.— 

(1) In cases where a license is granted 
under the instructions of the Slate Gov- 
ernment, it matters very little as to who 
signed the order or the actual license. 
The authority granting the license in 
such a case is really the State Govern- 
ment and the function of the licensing 
authorllv becomes merely a ministeri^ 
function. AIR 1955 All 82 (85): ILR 

(1956) 2 All 37. 

(2) There is no statutory provision 
for 0 notice before the grant of a licence 


to a new entrant. There is also no rea- 
son why the State Government or the 
District Magistrate cannot exercise the 
power to grant a license to a new en. 
trant without notice to the other 
licensees. AIR 1957 Andh Pra 513 (514): 
ILR (1956) Andhra 413 (DB). 

(3) The order of the Government 
granting license is executive. It is not 
incumbent on State Government to heai 
persons who want licenses for running 
cinema houses. AIR 1955 All 82 (86): 
ILR (1955) 2 All 37. 

(4) If a person has no right to obtain 
a license in his favour it is not for him 
to question whether the license actually 
issued to another person is valid or in- 
valid. AIR 19.56 All 99 (100): ILR (1956) 
1 All 682 (DB). 

(5) If there is an irregularity in the 
issuing of the license that can be cured 
at any time by the District Magistrate 
appending his signature thereto. AIR 
1956 All 99 (100): ILR (1956) 1 All 682 
(DB). 

(6) A license, validly issued to the 
petitioners under S. 5 (3) by licensing 
authority when there was no rule or 
executive instruction or order of the 
nature contained in G. 0. Ms. No. 734, 
dated 12lh July, 1954, could not be can- 
celled because of the fact that the Gov- 
ernment chose to issue instructions at a 
later date. ('55) AIR 1955 Andhra 123 
(127). 
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ed to adults, it shall, by notification in the official Gazette, direct that the film shall 
be deemed to be an uncertified film in the whole of the territories to which this 
Act extends, 

(6) For the purpose of disposing of any appeal under this section, the Central 
Government may demand the exhibition of anv film before any authority specified 
in this behalf. 

(7) Notwithstanding anything contained in this Act, the Central Government 
may, of its own motion, by notification in the official Gazette, direct that — 

(a) a certified film shall be deemed to be an uncertified film in the whole or 

any part of the territories to which this Act extends, or 

(b) a film in respect of which a "U" certilicate has been granted shall be 
deemed to be a film in respect of which an "A” certificate has been 
granted. 

Explanation. — The grant of an “A” certificate in respect of any film shall not 
be deemed to prohibit the exhibition thereof to children below the age of three], 

[a] Sections 6 to 11 were substituted by the Cinematograph (Second Amend- 
ment) Act, 1949 (62 of 1949), S. 6 (15-1-1951). 

a [7. Power of ^[State] Go\ernment or local authorit> to suspend exhibition of 
films in certain cases. — (1) The **[State] Government, in respect of the whole 
b[State] or any part thereof, and the District Magistrate or the Commissioner of 
Police, in respect of the district or tow'ii within his jurisdiction, may, if it or he is 
of opinion that any film, which is being publicly exhibited, is likely to cause a 
breach of the peace, by order suspend the exhibition of any film, and during such 
suspension the film shall be deemed to be an uncertified film in the ^[State] or 
the district or town, as the case may be. 

(2) Where an order under sub-section (1) has been issued by a District Magis- 
trate or a Commissioner of Police, a copy thereof, together with a statement of 
reasons therefor, shall forthwith be forwarded by the person making the same to 
the b[State] Government and the ^[Statej Government may either confirm or dis- 
cliarge the order. 

(3) No order made under this section shall remain in force for more than 
two months, but the ^[StateJ Government may, if it is of opinion that any such 
order should continue in force for a further period, refer the matter to the Central 
Government for decision. 

(4) On receipt of any reference under sub-section (3), the Central Govern- 
ment may, by notification in the official Gazette, direct that tlie period of suspen- 
sion shall be extended by such further period as it thinks fit or that the film shall 
be deemed to be an uncertified film in the whole or auy part of the territories to 
which this Act extends]. 

[a] See foot-note [aj under Section 6. 

[b] Substituted by A.L.O., 1950. 

“[8. Penalties. — (1) If the owner or person in charge of a cinematograph uses the 
same or allows it to be used, or if the owner or occupier of any place permits that 


Section 7 — Note 1 

(1) No condilional order is conlem- 
plated by the section. Only an unquali- 
fled and absolute order of suspension of 
censor certificate can be passed by the 
Commis.sioner of Police. ('62) AIR 1952 
Cnl Bfi3 (054). 

Secttoii 8 — Note 1 

(1) If the owner suffered the shows 
to be held and did not take steps to 
prevent .such show.s he must be held to 
iiave permitted them within the meaning 
of Section 8; and the shows having been 


held at a place whicli was not licensed 
under Section 3 of the .\ct, the owner 
cannot possibly escape the consequence 
by pleading circumstances in exoneration 
whicli might suggest absence of guilty 
mind. The mere fact that somebody else 
was in actual charge or management of 
the shows cannot he pleaded in exonera- 
tion of the charge. (’55) AIR 1955 Cal 
009 (612): 1955 Cri LJ 1579. 

(2) Where a lerm of the licence for 
rnnniiig n talkie is that it should not be 
assigned or transferred or sub-let, a 
partnership entered into with reference 
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place to be used, in contravention ol the provisions of this Act or the rules made there- 
iinder, or of the conditions and restrictions upon, or subject to, which any licence 
has been granted under this Act. he shall be punishable with fine which may ex- 
tend to one thousand rupees, and, in the case of a continuing offence, with a fur- 
ther fine which may extend to one hundred rupees lor each day during which the 

offence continues, and his licence, if any, shall be liable to be revoked by the 
licensing authority. 

(2) The exhibition of a film contraiy to any order or direction under sub- 
section (5) or sub-section (7) of Section 6 or Section 7 shall, in the area to which 
such order or direction relates, be deemed to be a contravention of the conditions 

mentioned in sub-section (2) of Section 5 and shall be punishable as provided in 
this section. 

(3) If any person is convicted of an offence punishable under this Act com- 
mitted by him in respect of any film, tlic convicting Court may further direct that 
the film shall be forfeited to the Government.] 

[a] See foot-note [a] under Section 6. 


"*[9. Power to make rules.— (1) The Central Government may make rules^* for 
the puri^osc of carrying into effect the provisions ot this Act. 


(2) In particular, and without piejudice to the generality of the foregoing 
power, rules made under this section may provide lor 

(a) the manner in which the Authority shall be constituted; 

(b) the delegation of any of the powers of the Authority to such person or 

persons as the Authority ma> nominate in this behalf; 

(c) the piocedure of the Authority for examining and certifying films as 

suitable for public exhibition, and all matters ancillary thereto and the 
fees to be levied by such Authority; 

(d) the appointment of officers subordinate to the Authority and the regu- 

lation of the powers and duties of such officers; 

any certificate may be granted under 
this Act or the circumstances in which any certificate shall be refused; 

(f) the manner in wliich any appeal under this Act may be preferred; 

(g) other matter which by this Act is to be prescribed. 


Section 8 — Note 1 (coold.) 
lo the subjccl.nialler of the license is 
illegal by reason of such term even 
though it may not be punishable under 
Section 8. (’55) AIR 1955 Mad 530 (539): 
ILR (1954) Mad 1013 (DU). 

(3) Where a licence for showing 
cinema films was revoked on the ground 
of breach of conditions of license but 
the conditions of which breach was com- 
plained were not stated nor was there 
any indication as to how the officer 
was satisfied that the breach had been 
committed and the licensee was not 
given any opportunity to be heard and 
there were also subsequent interpolations 
and additions in the license — Held, 
that the order revoking the license was 
uniust, illegal and without iurisdiction. 
AIR 1957 Assam 47 (49) (DB). 

SecllOD 0 — Note 1 

(1) The conditions that the licensee 
should exhibit at each performance one 
or more approved films of such length 
and for such length of times as tlie Pro- 
vincial Government or the Central Gov- 
ernment may, by general or special order 


direct or the licensee should exhibit at 
the commencement of each performance 
not less than 2,000 ft. of one or more 
approved films do not amount to rea- 
sonable reslrietions within the meaning 
of Article 19 (6) and are, therefore, void. 
AIR 1954 SC 747 (749): 1955 SCR 680. 
(AIR 1952 Mad 120, Reversed.) 

(2) Even though Section II. Bihar 
Cinemas (Regulation) Act, 1954. has re- 
pealed the Cinematograph Act, 1918 in 
its application to the Slate of Bihar, still 
the rules made by the State Government 
in exercise of the power conferred by 
Section 8 (2) (a) and (c) of the Cinema- 
lograph Act, 1918, (corresponding lo Sec- 
tion 9) continue to have legal existence 
and validilv because of the provisions of 
Section 27 of the Bihar and Orissa Gene 
ral Clauses Act. Hence it is open lo the 
State Government to direct the District 
Magistrate under Rule 43 made under 
JecUon 8 (2) (a) and (c) of the Act of 
1918 lo grant a renewal to the peti- 
tioner of his licence beyond the period 
exceeding six months. AIR 1957 Pal 666 
(666) (DB). 
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(3) The ®[State] Government may make rules to provide for the regulation ol 
cinematograph exhibitions for securing the public safety. 

(4) All rules made under this Act shall be published in the official Gazette, 
and on such publication shall have effect as if enacted in this Act. 

(5) All niles made by the Central Government under this Act shall be laid 
before <*[Parliament] as soon as may be after they are made.] 

[a] See foot-note [a] under Section 6. 

[b] For the Cinematograph (Censorship) Rules, 1951, see Gazette of India, 

1951, Extra., Pt. II, Sec. 3, p. 1. See also the Cinematograph Film Rules, 
1948, made under the power conferred by Sections 4 (1) and 29 of the 
Petroleum Act, 1934 and published in Gazette of India, 1948, Pt. I, p. 384. 

[c] Substituted by A.L.O., 1950. 

[d] Substituted for “the Dominion Legislature” by A. L. O., 1950. 

•[10. Power to give directions. — The Central Government may give direc- 
tions to any ^[State] Government as to the carrying into execution in the *’[Statel 
of any of the provisions contained in this Act or of any rules or orders made 
thereunder.] 

[a] See foot-note [a] under Section 6. 

[b] Substituted by A.L.O,, 1950. 

•[11. Power to exempt. — The Central Government may, by order in writing, 
exempt, subject to such conditions and restrictions as it may impose, any cine- 
matograph exhibition or class of cinematograph exhibitions from any of the provi- 
sions of this Act or of any rule made thereunder.] 

[a] See foot-note [a] under Section 6. 

[b] For general exemptions, see Gazette of India, 1952, Pt. II, Sec. 3, pp. 1578, 

1580. 


[THE] CINEMATOGRAPH ACT, 1952 
(ACT XXXVH OF 1952) 

[The text of the Act printed here is as on 1-5-1969.] 


CONTENTS 


PATR I 
PRELIMINARY 

SECTIONS 

1* Short title, extent and eommcncement. 

2. DeBnltlons. 

PART II 

CERTIFICATION OF FILMS FOR 
PUBLIC EXHIBITION 

3. Board of Film Censors. 

4. Examination of Aims. 


6. Advisory panels. 

5A. Certlflcatlon of films. 

6B. Principles for guidance In certifying 
films. 

6G. Appeals. 

0. Rcvlslonal powers of Ih© Central 
Government. 

6A. Information and documents to be 
given to distributors and exhibitors 
with respect to certified films. 

7. Pennlllcs for contravention of this 

Part. 


Section 9 — Note 1 (conid.) 

(3) Instructions issued by the Govern- 
ment to licensing authorities to restrict 
number of touring cinemas do not 
amount to rules framed under Section 8 
(corresponding to Section 9) and so the 
cTuestion whether they go beyond the 
rule-making power contained in S. 8 
docs not ariU. AIR 1952 Mad 528 (629) 

(DB). 

IA\ The words '‘representation” "hear- 
ing” and "examine" in 10 (3) 

make it clear that the du y of the Board 
Is to determine and adjudge right of 


parlies upon an examination of the facts 
and circumstances and upon hearing the 
parlies nflectcd. AIR 1952 Cal 663 (656). 

(6) Rule 11 -A is neither within the 
intendment of Section 9 (3), Cinema- 
tograph Act nor within the oblect oI 
the Act ns staled in the preamble. The 
rule is ullru vires the powers of the 
Stale Govcrnincnl and has ^ not 
validly made. Since the rule is bad bs a 
slalnlory rule there can be ho quesllpn 
uf cillicr ils prospective or rolrospective 
operation. AIR 1955 Andhra 123 (I*®)? 
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7A. power of seizure. 

7B. Deleftation of powers by Board. 

7C. power to direct eshibidon of films 
for examination. 

7D» Vacancies, etc., not to invalidate 
proceeding. 

7E. Members of the Board and advisory 
panels to be public servants. 

7F. Bar of lejtal proceedinfts. 

8. Power to make rules. 

0. Power to exempt. 

PART 111 

REGULATION OF EXHIBITIONS BY 
MEANS OF CINEMATOGRAPHS 

10. Clnemato((raph exhibitions to be 
licensed. 


11. Licensing authority. 

12. Restrictions on powers of licensing 

authority. 

13. Power of Central Government or 

local authority to suspend exhibition 
of films in certain cases. 

I*!. Penalties for contravention of this 
part. 

15. Power to revoke licence. 

16. Power to make rules. 

17. Power to exempt. 

PART IV 
REPEAL 

18. Repeal. 


STATEMENT OF OBJECTS .AND REASONS 


“The Cinematograph Act, 1918 as it 
stands, is of mixed content, dealing w’ith 
two separate matters, namely (a) examina- 
tion and certification of films as suitable 
for public exhibition and (b) regulation of 
cinemas including their licensing. In the 
Seventh Schedule of the Constitution. 
“Sanctioning of cinematograph films for 
exhibition” has been included in Entry 6Cl 
of the Union List and “Cinemas, subject to 
the provisions of Entry 60 of List I” in 
Entry 33 of the State List. Some of the 
sections of the Cinematograpli Act, there- 
fore, concern the Central Government, 
some the Stale Governments and others 
both the Central and Slate Governments. 
Some sections of the Act were amended in 


1949. but only for the introduction of “A” 
and "U” certificates and centralisation of 
censorship. In the absence of a clear de- 
marcation of the respective provisions of 
the .\ct with which the Central and Stale 
Governments are concerned, various dififi- 
cullies are arising in the administration of 
the Act. The purpo.se of the present Bill 
is to resolve the confusion by re-enacting 
'.he provisions of the Act of 1918, as 
amended in 1949, separating the provisions 
relating to the sanctioning of films for 
exhibition (a Union subject) from the pro- 
visions relating to licensing and regulation 
of cinemas (a Slate subject)”. 

— Caz. Ind., 1951, Pi. II-S. 2, page 220. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Adapted in Bombay by A.O., 1957. 

— Amended by Acts 19 of 1953; 36 of 1957; 3 of 1959; 58 of 1960. 

— Repealed in part by Gujarat Act 40 of 1961. 


[THE] CINEMATOGRAPH ACT, 1952 
(ACT XXXVn OF 1952)* 

[21st March, 1952,] 

An Act to make provision for the certification of cinematograph films for 
exhibition and for regulating exhibitions by means of cinematographs. 

Be it enacted by Parliament as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1951, Pt. II, 
Sec. 2, p. 220. 

PART I 
PRELIMINARY 

1. Short title, extent and commencement. — (1) This Act may be called THE 
CINEMATOGRAPH ACT, 1952. 


Preamble — Note 1 
(1) The Act is for regulating exhibi- 
tions by means of cinematographs. Per- 
manent cinema-owner and touring 
cinema-owner are two distinct classes 
and in regulating them by two distinct 
sets of rules there can be no discrimina- 
tion. A touring cinema owner cannot 
claim equality in all respects with a per- 
manent cinema owner. However, prohi- 


biting a touring cinema on the ground 
that there is a permanent cinema in the 
place, is extremely unreasonable and 
thwarts the provisions of the Act. AIR 
1967 Puni 219 (223, 224). 

Section 1 — Note 1 

(1) Section i (2) shows that as far as 
granting of licenses is concerned this Act 
docs not apply to U. P. which is Part A 
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(2) Parts I, II and IV extend to the whole of India except the State of Jammu 
and Kashmir and Part III extends^ to ‘’[the Union territories] only. 

(o) This Act shall come into force on such date® as the Central Government 
may, by notification in the official Gazette, appoint. 

[a] The Act has been extended to the Union territories of Dadra and Nacar 
Plaveli by Reg. 6 of 1963 (w.ei. 1-7-1965) and to that of Goa. Daman and 
Diu, by Reg. 11 of 1963 (w.e.f. 10-7-1964). 

[b] Substituted for “Part C States' by Act 3 of 1959, S. 2 (12-3-1959). 

[c] The date so appointed is 28-7-1952; see S.R.O. 1066 published in Gazette 

of India, 1952, Pt. II, Sec. 3, p. 945. 

[Note.— Sub-section (2) of Sec. 1 and Secs. 11, 12, 13, 16 and 17 were amend- 
ed by Bombay A.L.O., 1957, so as to make Part III applicable to ‘Kutch 
area' of that State. After Bombay Reorganisation, Kutch area had gone to the 
State of_ Gujarat. By Gujarat Act 40 of 1961 Bombay Cinema (Regulation) 
Act, 1953 (Bom. Act 11 of 1953), has been extended to the whole State 
of Gujarat and while doing so Part III of this Act which was made appli- 
cable to Kutch area by Bombay A.L.O., 195.7, has been repealed from the 
date of extension of that Act, i.e., with effect from 10-12-1962. SimUarly, 
Pai t III of the Act as extended to Coorg District which was merged with 
the State of M>sore has been repealed by the Mysore Act 23 of 1964, 
Section 23.] 

2. Definitions. — In this Act, unless the context otherwise requires, — 

(a) "adulf' means a person who has completed his eighteentli year; 

(b) “boaid” means the Board of Film Censors constituted by the* Central 

Government under Section 3; 

(c) cinematograph includes any apparatus for the representation of moving 
pictures or series of pictures; 

(d) “district magistrate”, in relation to a presidency-town, means the com- 
missioner of police; 

i^[dd) “film” means a cinematograph film;] 

(e) ‘place’ includes a house, building, tent and any description of transport, 

whether by sea, land or air; 

(f) “prescribed” means prescribed by rules made under this Act. 

[a] Inserted by the Cinematograph (Amendment) Act, 1959 (3 of 1959), S. 3 
[12-3-1959]. 

PART U 

CERTIFICATION OF FILMS FOR PUBLIC EXHIBITION 

^[3. Board of Fihn Censors. — (1) For the purpose of sanctioning films for 
public exhibition, the Central Government may, by notification in the Official 
Gazette, constitute a Board to be called the Board of Film Censors wliich shall 
consist of a Chairman and not more than nine other members appointed by the 
Central Goveiument. 

(2) The Chairman of the Board shall receive such salary and allowances as 
may be determined by the Central Government, and the other members shall re- 
ceive such allowances or fees for attending the meetings of the Board as may be 
prescribed. 

(3) The other terms and conditions of service of the members of the Board 
I shall be such as may be prescribed.] 

[a] Substituted for Ss. 3, 4, 5 and 6 by the Cinematograph (Amendment) Act, 
1959 (3 of 1959), S. 4 (12-3-1959). 

Section 1 — Note 1 (contd.) Part A and Part B States. The olhei 

Slate. The scheme of the Act of 1952 provisions concerning; the censorship of 

shows that as far as the subject of the the Aims have been altered by the Act 

K ant Of the licenses to exhibit cinema of 1052 and this alteration applies to 

0^8 is concerned the provisions of the the whole of India. AIR 1965 All 82 (85): 

^ old' Act of 1018 arc still In force in ILR (1055 ) 2 All 37. 
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^[ 4 . Examination of films.— (]) Any person desiring to exhibit any film shall 
m the prescribed manner make an application to the Board for a certificate in res- 
pect thereof, and the Board may, atter examining or having the film examined in 
the prescribed manner, — 

(i) sanction the film for unrestricted public exhibition; or 

(ii) sanction the film for public exhibition restricted to adults; or 

(iii) direct the applicant to cany out such excisions or modifications in the 
film as it thinks necessary before sanctioning the film for unrestricted 
public exhibition or for public exhibition restricted to adults, as the 
case may be; or 

(iv) refuse to sanction the film for public exhibition. 

(2) No action under clause (ii), clause (iii) or clause (iv) of sub-section (1) 
shall be taken by the Board except after giving an opportunity to the applicant 
for representing his views in tlie matter.] 

[a] See foot-note [a] under Section 3. 

'^[5. Advisory panels. — (1) For the purpose of enabling the Board to effici- 
ently discharge its functions under this Act, the Central Government may establish 
at such regional centres as it thinks fit, advisory panels each of which shall con- 
sist of such number of persons, being persons qualified in the oinnion of the Cen- 
tral Government to judge the effect of films on the public, as the Central Gov- 
ernment may think fit to appoint thereto. 

(2) At each regional centre there shall be as many regional officers as the 
Central Government may think fit to appoint, and rules made in this behalf may 
provide for the association of regional officers in the examination of films. 

(3) The Board may consult in such manner as may be prescribed any advisory 
panel in respect of any film for which an application for a certificate has been 
made. 

(4) It shall be the duty of eveiy suclx advisory panel, whether acting as a 
body or in committees as may be provided in the rules made in this behalf, to exa- 
mine the film and to make such recommendations to the Board as it thinks fit. 

(3) The members of the advisory panel shall not be entitled to any salary but 
shall receive such fees or allowances as may be prescribed.] 

[a] See Foot-note [a] under Section 3. 

*[5A. Certification of films. — (1) If, after examining a film or having it 
examined in the manner provided in this Act, the Board considers that the film 
is suitable for unrestricted public exhibition or that, although not suitable for such 
exhibition, it is suitable for public exhibition restricted to adults, it shall grant to the 
person applying for a certificate in respect of a film a “U” certificate in the former 
case and an "A” certificate in the latter case, and shall in either case cause the 
' film to be so marked in the prescribed manner. 

(2) A certificate granted or an order refusing to grant a certificate in respect 
of any film shall be published in the Gazette of India. 

(3) Subject to the other provisions contained in tliis Act, a certificate granted 
by the Board under this section shall be valid throughout India for a period of 
ten years.] 

[a] See Foot-note [a] under Section 3. 

Principles for guidance in certifying films. — (1) A film shall not be 
certified for public exhibition if, in the opinion of the authority competent to grant 
the certificate, the film or any part of it is against the interests of the security of 

Seciloo 6 — Note 1 Bombay — Bombay High Court has no 

fi) Order under Section 6 (4), by iurisdiction lo entertain petition under 
Ministry of Information and Broadcast- Article 220. AIR 1955 Bom 381 (387) • 

•ng. New Delhi, served on petitioner in IBR (1955) Bom 346. 
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the State, friendly relations with foreign States, public order, decency or morality, 
or involves defamation or contempt of Court or is likely to incite the commission 
of any offence. 

(2) Subject to the provisions contained in sub-section (1), the Central Govern- 
ment may issue such directions as it may think fit setting out the principles which 
shall guide the authority competent to grant certificates under this Act in sanction- 
ing films for public exhibition.] 

[a] See Foot-note [a] under Section 3. 

*[5C. Appeals. — Any person applying for a certificate in respect of a film 
v.’ho is aggrieved by any order of the Board — 

(a) refusing to grant a certificate; or 

(b) granting only an “A” certificate; or 

(c) directing the applicant to carry out any excisions or modifications. 

ma)', within thirty days from the date of such order, appeal to the Central Govern- 
ment, and the Central Government may, after such inquiry into the matter as it 
considers necessary and after giving the appellant an opportunity for representing 
his vieus in the matter, make such order in relation thereto as it thinks fit.] 

[a] See Foot-note [a] under Section 3. 

*[6. Revisional powers of the Central Government. — (1) Notwithstanding any- 
thing contained in this Part, the Central Government may at any stage call for the 
record of any proceeding in relation to any film which is pending before, or has 
been decided by, the Board, and after such inquiry into the matter as it considers 
necessary', make such order in relation thereto as it thinks fit, and the Board shall 
dispose of the matter in conformity with such order : 

Provided that no such order shall be made prejudicially affecting any person 
applying for a certificate or to whom a certificate has been granted, as the case 
may be, except after giving him an opportunity for representing his views in the 

matter. 

(2) Without prejudice to the powers conferred on it under sub-section (1), 
Ihe Central Government may, by notification in the Official Gazette, direct that — 

(a) a film which has been granted a certificate shall be deemed to be an 

uncertified film in the whole or any part of India; or 

(b) a film which has been granted a “U” certificate shall be deemed to bfl 

a film in respect of which an “A” certificate has been granted; or 

(c) the exhibition of any film be suspended for such period as may be speci- 

fied in the direction : 

Provided that no direction issued under Cl. (c) shall remain in force for more 
than two months from the date of the notification. 

(3) No action shall be taken under Cl. (a) or Cl. (b) of sub-sec. (2) pcept after 
giving an opportunity to the person concerned for representing his views m the 

matter. 

(4) During the period in which a film remains suspended under Cl. (c) of sub- 
section (2), the film shall be deemed to be an uncertified film.] 

[a] See foot-note [a] under S. 3. 

“[6A. Information and documents to be given to distributors and exhibitors 
with respect to certified films.— Any person who delivers any certified film to any 
distributor or exhibitor shall, in such manner as may be prescribed, notify to the 
distributor or exhibitor as the case may be the title, the length of the film, the 
nutnber ' and the nature of the certificate granted in respect thereof and the condi- 
’ lions, if any, subject to which it has been so granted, and any other particulars res- 
pecting the film which may be prescribed.] 

' [a] Inserted by the Cinematograph (Amendment) Act, 1953 (19 of 1953), S. 3 

« [16-5-1953]. 
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7. Penalties for contravention of this Part. — "[(1) If any person — 

(a) exhibits or permits to be exhibited in any place — • 

(i) any film other than a film which has been certified by the Board 

as suitable for unrestricted public exhibition or for public exhibi- 
tion restricted to adults and which, when exhibited, displays the 
prescribed mark of the Board and has not been altered or tamper- 
ed with in any way since such mark was affixed thereto, 

(ii) any film, which has been certified by the Board as suitable for 
public exhibition restricted to adults, to any person who is not an 
adult, or 

(b) without lawful authority (the burden of proving which shall be on him), 

alters or tampers with in any way any film after it has been certified, 

or 

(c) fails to comply with the provision contained in Section 6A or with any 

order made by the Central Government or by the Board in the ex- 
ercise of any of the powers or functions conferred on it by this Act 

or the rules made thereunder, 

fie shall be punishable with imprisonment which may extend to three months, 
or with fine which may extend to one thousand rupees or with both, and in 
the case of a continuing offence with a further fine which may extend to one 
thousand Ripees for each day during which the offence continues.] 

(2) If any person is convicted of an offence punishable under this section 

committed by him in respect of any film, the convicting Court may further 

direct that the film shall be forfeited to the Government. 

(3) The exhibition of a film, in respect of which an “A’' certificate has been 
granted, to children below the age of three years accompanying their parents 
Or guardians shall not be deemed to be an offence within the meaning of this 
section. 

[a] Sub-section (1) was substituted for old sub-section (1) by the Cinemato- 
graph (Amendment) Act, 1953 (19 of 1953), S. 4 [16-5-1953]. 

•[7A. Power of seizure. — (1) Where a film in respect of which no certi- 
ficate has been granted under this Act is exhibited, or a film certified as suitable 
for public exhibition restricted to adults is exhibited to any person who is not an 
adult or a film is exhibited in contravention of any of the other provisions contain- 
ed in this Act or of any order made by the Central Government or the Board in 
the exercise of any of the powers conferred on it, any police officer may, in pursu- 
ance of an order made in this behalf by the District Magistrate or by any Magis- 
trate of the first class empowered in this behalf by the District Magistrate, enter 
any place in which he has reason to believe that the film has been or is being or 
is likely to be exhibited, search it and seize the film. 

(2) All searches under this Act shall be carried out in accordance with the 
provisions of the Code of Criminal Procedure, 1898, relating to searches.] 

1 [a] Sections 7A to 7F were inserted by the Cinematograph (Amendment) Act, 
'• 1959 (3 of 1959), S. 5 [12-3-1959]. 

* 1 * ' V 

•[7B. Delegation of powers by Board* — The Central Government may, by 
general or special order, direct that any power, authority or jurisdiction exercisable 
by the Board under this Act shall, in relation to such matters and subject to such 
conditions, if any, as may be specified in the order, be exercisable also by the 
Chairman or any other member of the Board, and anything done or action taken 
by the Chairman or other member specified in the order shall be deemed to be a 
thing done or action taken by the Board.] 

* [a] See foot-note [a] under S. 7A. 

i 

*[7C. Power to diiect exhibition of films for examination. — For the purpose 
of exercising any of the powers conferred on it by this Act, the Central Govern- 
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merit or the Board may require any film to be exhibited before it or before any 
person specified by it in this behalf.] 

[a] See foot-note [a] under S. 7A. 

'‘[7D. Vacancies, etc., not to invalidate proceeding.— No act or proceeding of 

the Board or of any advisory- panel shall be deemed to be invalid by reason only 

of a vacancy in, or any defect in, the constitution of the Board or panel, as the 
case may be.] 

[a] See foot-note [a] under S. 7A. 

'*[7E. Members of the Board and advisor>' panels to be public servants. — All 
members of the Board and of any advisory panel shall, when acting or purporting 
to act in pursuance of any of the provisions of this Act, be deemed to be public 
servants within the meaning of Section 21 of the Indian Penal Code.] 

[a] See foot-note [a] under S. 7A. 

Bar of legal proceedings.— No suit or other legal proceeding shall lie 
against the Central Government, the Board, advisory panel or any officer or mem- 
ber of the Central Government Board or advisory panel, as the case may be, in 

respect of anything which is in good faith done or intended to be done under 
this Act.] 

[a] See foot-note [a] under S. 7A. 

8. Power to make rules. — (1) The Central Government may, by notification 
in the Official Gazette, make rules* for the purpose of carrying into effect the provi- 
sions of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, rules made under this section may provide for — 

(a) the number of persons who may constitute the Board and the manner 
in which the Board may exercise its powers, including the delegation 
of any of the powers of the Board to such person or persons as the 
Board may nominate in that behalf; 

(b) the procedure of the Board for examining and certifying films as suitable 

for public exhibition and all matters ancillary thereto and the fees that 
may be levied by the Board; 

(c) the appointment of officers subordinate to the Board and the regulation 

of the terms and conditions of service and the powers and duties of 
such officers; 

(d) the conditions (including conditions relating to the length of films in 
general or any class of films, in particular) subject to which any certi- 
ficate may be granted, or the circumstances in which any certificate 

shall be refused; 

(e) the manner in which an appeal under this Part may be preferred; 

(f) any other matter which by this Act is to be prescribed. 

*'[(3) All rules made by the Central Government under this Part shall be laid 
lor not less than thirty days before each House of Parliament as soon as may be 
after Uiey are made, and shall be subject to such modifications as Parliament may 
make during the session in which they are so laid or the session immediately follow- 
ing.] 

[a] For the Cinematograph (Censorship) Rules, 1958, see Gaz. of Ind., 1958, 

Pt. Il-Sec. 3 (i). p. 920. 

[b] Substituted for former sub-section (3) by the Cinematograph (Amendment) 

Act, 1959 (3 of 1959), S. 6 [12-3-1959]. 

9. Power to exempt. — The Central Government may, by order in writing 
exempt,* subject to such conditions and restrictions, if any, as it may impose, the 
exhibition of any film or class of films from any of the provisions of this Part or 
of any rule.s made thereunder. 

[a] For exemptions see Gaz. of Ind., 1952, Pt, Il-Sec. 3, pages 1578 to 1581. 
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PART III 

REGULATION OF EXHIBITIONS BY MEANS OF CINEMATOGR-4PHS 

10. Cinematograph exhibitions to be licensed.— Save as otherwise provided 
m this Part, no person shall give an exhibition by means of a cinematocrraph else- 
where than m a place licensed under this Part or otherwise than in compliance 
NMth any conditions and restrictions imposed by such licence. 

..ndpJVhi authoritj-.X-The authority having power to grant licences 

under this Part (hereinafter referred to as the licensing authority) shall be the 

Pro\ided that the State Government may, by notification in the Official 
Gazette constitute, for the “[whole or any part ot a Union territory] such other 

puriosls of 'thiriUr"^^ ‘o be tlie licensing authority for the 

[a] Substituted for the words “whole or any part of a Piut G State” by the Re- 

peahng and Amending Act 1960 (58 of 1960), S. 3 and Sch. II [26-12- 

[b] I'or the State Amendments, see note under S. 1. 

R^^sHcHons on powers of licensing authority.“— (1) The licensing auth- 
oiily shall not grant a licence under this Part, unless it is satisfied that— 

(a) made under this Part have been substantially complied with, 

h>enrerf‘‘T' ‘espect of which 

ing eSioL th^eir""’ 

Section 10 — Note 1 
As regards the production of the 
lllms for exhibition Court can take iudi- 
eial notice of the fact that the complet- 
ed production of a film is a highly 
tecnnical and scientific process which re- 
quires the services of persons who are 

fine ~ What is finally 
distributed to the various cinema houses 
lor exhibition is not what existed at the 
initial stage but it is the story', the plot 
or the ideas that are worked up and 
knit into a continuous version that con- 
stitutes the entertainment that is catered 

J Mad 269 

(1953) Mad 775: 1953 

Crj LJ 532 (DB). 


Section 12 — Noie 1 

(I) Section 12 (4) comprises two cate- 
gories of films, one consisting of films 
winch may be called ‘cultural films’ and 
the other of ‘indigenous films’. The policy 
underlying the enactment is to en- 
courage exhibition of two classes of films 
(1), cultural and (2) indigenous. The 
words indigenous films’ in Section 12 
(4) include in Uieir ordinary and ac 

cepted sense cultural as well as othei* 
films. 

Where acting under Section 12 (4) ot 
the Act, the Chief Commissiooer ol 
Aimer issued a nolification which, omit- 

liP** material, was as follows. 

ficensce shall so regulate the 
exhibition of cinematograph films that 
at every performance open lo the public, 
approved films are exhibited . /2l 

Only such films produced in India as 


are certified by the Central Govemraenl 
with the previous approval of the Film 
Advisory Board, Bombay, to be scientific 
films, films intended for education pur- 
poses, films dealing with news, current 
events or documentary films shall be 
deemed to be approved films for the pur- 
poses of these directions. 

words ‘produced in 
India in the impugned notification, was 
not to be read as a qualification annexed 
to the first category’ of films, but as 
rclerablc to the second category, and 
would be perfectly intra vires under 
Section 12 (4) and that therefore the 
notification in so far as it requires that 
cultural^ films should have been pro- 
duced in India was within Section 12 

(410, 411): (1963) 
2 SCU 14o. (ILH (1958) 8 Huj 1076, Partly 
Reversed.) 

(2) Section 5 of the Punjab Cinema 
(Regulation) Act (2 of 1952) corresponds 

Cinematograph 
Act (1952). It is the licensing authority' 
that has to consider the applications for 
licences and either to accept or to reject 
them. State Government in only an ap- 
pellate authority and has no jurisdiction 

1081 (1084)*^*'^****'* directly. AIR 1966 

(3) An order rejecting an application 
lor a licence is purely an administrative 
order and before an application is re- 
jected it is not necessary to give an ou- 

portiinitv to an applicant to represent 
AIR 1967 Goa 158 (168). Present. 

(4) No objective principles are out- 
Imea in Section 12 for the guidance of 
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(2) Subject to the foregoing provisions of this section and to the control of 
the State Government, the licensing authority may grant licences under this Part 
to such persons as that authority thinks fit and on such terms and conditions and 
subject to such restrictions as it may determine. 

(3) Any person aggrieved by the decision of a licensing authority refusing to 

grant a licence under this Part may, within such time as may be prescribed, appeal 
to the State Government or to such officer as the State Government may specify 
in this behalf and the State Government or the officer, as the case may be, may 
make such order in the case as it or he thinks fit. i 


(4) The Central Government may, from time to time, issue directions to 
licensees generally or to any licensee in particular for the purpose of regulating the 
exhibition of any film or class of films, so that scientific films, films intended for 
educational purposes, films dealing with news and current events, documentary 
films or indigenous films secure an adequate opportunity of being exhibited, and 
where any such directions have been issued those directions shall be deemed to 
be additional conditions and restrictions subject to which the licence has been 
granted. 

[a] For the State Amendment, see note under S. 1. 


13. Power of Central Government or local authority to suspend exhibition qf 
films in certain cases.t* — (1) The Lieutenant Governor or, as the case may be, the 
Chief Commissioner, in respect of tlie '‘[whole or any part of a Union'* territory] 
and the District Magistrate in respect of the district within his jurisdiction, may, 
if he is of opinion that any film which is being publicly exhibited is likely to cause 
a breach of the peace, by order, suspend the exhibition of the film and during such 
suspension the film shall be deemed to be an uncertified film in the State, part or 
district, as the case may bo. 


(2) Where an order under sub-section (1) has been issued by the Chief Com- 
missioner or a District Magistrate, as the case may be, a copy thereof, together 
with a statement of reasons therefor, shall forthwith be forwarded by the person 
making the same to the Central Government, and the Central Government may 
either confirm or discharge the order. 

(3) An order made under this section shall remain in force for a period of 

two months from the date thereof, but the Central Government may, if it is of 
opinion that the order should continue in force, direct that the period of suspen- 
sion shall be extended by such further period as it thinks fit. j i 

[a] Substituted for the words "whole Part C State or any part thereof” by the 
Repealing and Amending Act, 1960 (58 of 1960X S. 3 and Sch, II [26*12^ 

I960]. 

[b] For the State Amendments, see note under S. 1. 

14. Penalties for contravention of this Part. — 'If the owner or person in 
charge of a cinematograph uses the same or allows it to be used, or if the owner 
or occupier of any place permits that place to be used in contravention of the 


Secllon 12 — Note 1 (contd.) 
the licensing nulhorilv and the phraseo- 
logy of Section 12 (2) Indicates that 

the matter rests on the subjective dis. 
cretion of that authority. Hence nothing 
laid down in the Act can lead one to 
conclude that the licensing authorily has 
to act judicially. There is also nothing 
in the rules framed under the Act to 
suggest that the licensing authority Is 
bound to act judicially in deciding appli- 


cation for a licence. AIR 1967 Goa ,l68 
(107). 

(8) If the licensing oulhorilv does not 
surrender its judgment to the Govern- 
ment, it is entitled In law to give due 
weight to the opinion of the Government. 
AIR 1967 Goa 158 (105). 

(6) During the pendency of an ap- 
peal under Section 12 (3). a writ peti- 
tion is maintainable. AIR 1967 Goa 168 
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provisions of this Part or of the rules made thereunder, or of the conditions and 
restrictions upon or subject to which any licence has been granted under this 
Part, he shall be punishable with fine which may extend to one thousand rupees 
and, in the case of a continuing offence, with a further fine which may extend to 
one hundred rupees lor each dav during which the offence continues. 

15. Power to revoke licence. — Where the holder of a licence has been 
convicted of an offence under Sec. 7 or Sec. 14, the licence may be revoked by 
the licensing authority. 

1(5. Power to make rules.® — The Central Cuvernmenl may, by notification in 
the Official Gazette, make rules — 

(a) prescribing the terms, conditions and restrictions, if any, subject to which 

licences may be granted under this part; 

(b) providing for fhe regulation of cinematograph exhibitions for securing 

the public safety; 

(c) prescribing the time within which and the conditions subject to which 

an appeal under sub-section (3) of Section 12 may be preferred, 

[a] For the Slate Amendment, see note under S. 1. 

17, Power to exempt.® — The Central Government may, by order in writing 
exempt*^, subject to such conditions and restrictions as it may impose, any 
cinematograph exhibition or class of cinematograph exhibitions from any of the 
provisions of this Part or of any rules made thereunder. 

[a] For the State Amendment, see note under S. 1. 

[b] For exemptions, see Gaz. of Ind., 1954, Pt. Il-Sec. 3, page 240; ibid, 1955, 

Pt. Il-Sec. 3, page 310. 


PART IV 
REPEAL 

18. Repeal®. — Tiie Cinematogarph Act, 1918 (2 of 1918), is hereby repeal- 
ed : 

Provided that in relation to Part A States and Part B States tlie repeal shall 
have effect only in so far as the said Act relates to the sanctioning of cinematograph 
films for exhibition. 

[a] Part III of the Act as in force in Kutch Aiea of the State of Gujarat is 
repealed with effect from 10-12-1962 — Guj. Act 40 of 1961, S. 9. Part III 
of the Act as in force in Coorg district of Mysore State is repealed by Mys. 
Act 23 of 1964, S. 23 (5). 


Section 16 — Note 1 
(1) Rule 15 of Cinematograph Rules 
(1^5) made under Section 16 docs not 
offend Article 14 of the Constitution. AIR 
1967 Goa 158 (168). 

SecHon 17 — Note 1 

(1) The exemptions authorised bv the 
Notification of 1942 issued by the Chief 
Commissioner of Delhi under Section 9 
of the Cinematograph Act of 1918 arc 
not inconsistent with Section 17 of the 
present Act of 1952 which vests such 
power in the Central Government. (’57) 


AIR 1957 Puni 243 (244): ILR (1957) 
Puni 1373: 1957 Cri U 1172 (DB). 

Section 18 — Note 1 

(1) The wording of Section 18 shows 
that the repeal of the old Act of 1918 is 
confined to that portion of the old Act 
which is covered bv Part II of the new 
Act. Section 6 is one of the repealed sec- 
tions; but the issuing of licences and the 
procedure provided therefor cannot be 
said to come within the wording of the 
repealing section. (’55) AIR 1955 All 82 
(85): ILR (1955) 2 All 37. 


[THE] CITIZENSHIP ACT, 1955 
(ACT LVn OF 1955) 

[The text of the Act printed here is as on 1-5-1969,] 

CONTENTS 


SECTIONS 

1. Short title. 

2. Interpretation. 

ACQUISITION OF CITIZENSHIP 

3. Citizenship by birth. 

4. Citizenship by descent, 

6. Citizenship by registration. 

6. Citizenship by noluralisatlon. 

7. Citizenship hy Incorporation of terri- 

tory. 

TERMINATION OF CITIZENSHIP 

8. Renunciation of citizenship. 

9. Termination of citizenship. 

10. Deprivation of citizenship. 


SUPPLEMENTAL 

11. Commonwealth citizenship. 

12. Power to conf^ rights of Indian citi- 

zen on citizens of certain countries. 

13. GertiHcate of citizenship in case of 

doubt. 

14. Disposal of application under Sec- 

tions 5 and 6. 

15. Revision. 

16. Delegation of powers. 

17. Offences. 

18. Power to make rules. 

10. Repeals. 

THE FIRST SCHEDULE 
THE SECOND SCHEDULE 
THE THIRD SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


“Articles 5 to 9 of the Consliiulion 
determine who are Indian Citizens at the 
ccmmeiiccmcnt of the Constitution and 
Article 10 provides for their continuance as 
such citizens subject to the provisions of 
any law that may be made hy Parliament. 
The Constitution does not, however, make 
any provision with respect to the acquisi- 
tion of citizenship alter its commencement 
or the termination of citizenship or other 
matters relating to citizenship. Under 
Article 11, the Constitution expre.sslv saves 
the power of Parliament to make a law’ 
to provide for such matters. It is obvi- 
ously necessary to make such a law to 
supplement the provisions of the Constitu- 
tion and this BUI seeks to achieve this 
object. 


This Bill provides for the acquisition of 
citizenship, after the commencement of 
the Constitution, by birtJi, descent, regis- 
tration, naturalisation and incorporation of 
territory. It also makes necessary provi- 
sions for the termination and deprivation 
of citizenship under certain circumstances. 
The Bill also seeks to formally recognise 
Commonwealth citizenship and permit the 
Central Government to extend on a reci- 
procal basis such rights of an Indian citi- 
zen as may be agreed upon to the citizens 
of other Commonwealth countries and the 
Republic of Ireland. 

The notes on clauses appended to the 
Bill explain some of the important provi 
sions thereof”. 

— Gaz. of India, Extra, 2-5-1955, Pf. II, 

S. 2, page 232. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

— Amended by Act 65 of 1957. 

— Repealed in part by Act 58 of 1960. ^ 


COGNATE ACTS AND PROVISIONS 

(1) Constitution of India, Arts. 5 to 11. 

(2) Registration of Foreigners Act, 16 of 1939. 

(3) Foreigners Act, 31 of 1946, 

i 

[THE] OTIZENSHIF ACT, 1955 
(ACT LVn OF 1955)“ 

[30th December, 1955.] 

An Act to provide for the acquisition and termination , 

of Indian citizenship. i 

Be it enacted by Parliament in the Sixth Year of the Republic of India as 

follows: — 

[a] For Statement of Objects and Reasons, sec Gazette of India, Extraordinary, 
2.5-1956, Pt. II, Sec. 2, p. 232. 
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The Act has been exteiulecl to ihe Union Territory of — 

(1) Goa, Daman and Diu In' S.O. S47, Gazette of India, 17-3-1902, Pt. II, 

Sec. 3 (i). Ext., p. 517. 

(2) Dadra and Nagar Haveli bv S.O. 846, ibid. 

(3) Pondicherrv — See G. S. R. 1640 Gaz. Ind., 8-12-1962, Pt. II. S. 3 (i), 

p. 1982. 

1. Short title.— This Act may be called THE CITIZENSHIP ACT, 1925. 

2. Interpretation. — (1) In this Act, unless the context otherwise requires, — 

(a) “a Government in India*' means the Central Government or a Stute 

Government; 

(b) “citizen”, in relation to a country specified in the First Schedule, means 

a person who, under the citizenship or nationality law for the time 
being in force in that country, is a citizen or national of that country; 

(c) “citizenship or nationality law”, in relation to a country specified in the 

First Schedule, means an enactment of the Legislature of that country 
which at the request of the Government of that country, the Central 
Government iiuu’, by notification"* in (he Official Gazette, have declared 
to be an enactment making provisions for the citizenship or nationality 
of that couiitr> : 

Provided that no such notification shall be is.sued in relation to the Union 
of South Africa e.xcept with the pre\ ions approval of both Houses of 
Parliament; 

[a] Singapore Citizenship Ordinance, 1937, declared as an enactment making 
provision for citizenship of Singapore — Gazette of India, Pt. II, See. 3 (ii), 
page 2. 


Seellon 1 — Xole 1 

(1) The Citizenship Act deals with 

citizenship after the Constitution came 
into force and confines it only to natural 
persons. The Constitution and the Act 
arc complelelv exhaustive of the citizen- 
ship of this country and these citizens 
can only be natural persons the fact 
that corporations may be nationals of 
Ihe country for purposes of International 
Law will not make them citizens of this 
country for purposes of Municipal Law 
or the Coiislilulion. AIR 1903 SC 1811 
(1821, 182.3, 1835): (1964) 4 SCR 99. 

(Observations of Mukhcr.iee, J. in .AIR 
1951 SC 41, held to be obiter: AIR 1954 
SC 119 and AIR 1955 SC OOl, Considered. 
AIR 19.53 Raj 188, AIR 19(R Cal 258; 
MR 1959 Cal 45 and AIR 19.53 Assam 
177. Impliedly overruled.) 

(2) Citizenship Act docs not deal with 
regaining of citizenship aircndv lost 
under Article 7 of Constitution. AIR 19CU 
Andh Pra 100 (108): (1959) 2 Andh WR 
472 (DB). 

(3) The Act provides for citizenship 
of India after 20-1.19.50 hv acquisition 
in five difTcrent modes. AIR 1903 Guj 
220 (229): (1903) (2) Cri LJ 26.5: (1903) 
4 Guj LR 1073 (DB). (Reversed on facts 
in AIR 1905 SC 10.) 

(4) The question of acquisition of 
cilizcn.ship after the Constitution was 
not provided for in the Constitution. This 
was provided for bv Ihe Citizenship Act. 
1955. The Act doe.s not touch the ques- 
tion of those persons who were citizens 
nr deemed to be citizens at the lime of 

IVol 2.1 3 A, M. 34 


llic coinmenccinenl of the Act, except in 
the context of the termination of .such 
citizenship. The provisions in the Con- 
.stitulion and this .Act .supplemi-nt each 
other and have to he read together. .AlH 
1901 .Miulh Pra 110 (113. 114): 1901 (1) 
Cri IJ 510: 1901 .lah I..I 002 (DB). 

SECTION 2 — SYNOPSIS 

1. Stib-scclion (I) (b) — “Citizen’*. 

2. Siib-scclion (1) fc) — ^'Citizenship 

Or nuliunality law**. 

3. Sub-section (1) (f) — '’Person'*. 

Topic Indicator 

Purpose of definUion of “citizen” — 
See Note 1. 

Person migrating from India after l-.S- 
1947 — See Note 1. 

Domicile — See Note 1. 

Corporation if a citizen — See Note 3. 

1. Sub-seellon (1) (b) — "Citizen". — 
(1) “Citizen” includes natural persons 
and not juristic pcr.sons like corpora- 
tions. Slate Trading Corporation, a com- 
pany registered under Indian Companies 
Act, 1956 is not a citizen within the 
meaning of Article 19 of Constitution 
and cannot ask for enforcement of 
fundamental rights granted to citizens 
under the said article. (Per Majority: 
Shah and Das Gupta JJ. contra). AIR 
1963 SC 1811 (1821, 1823, 1835): (1964) 
4 SCR 99. (Observations of Mukherjee J. 
in AIR 1951 SC 41, held to be obiter, 
AIR 1954 SC 119 and AIR 19.55 SC 601, 
Coiisidereil. AIR 1953 Raj 188, AIR 1961 
Cal 258, AIR 19.59 Cal 45 and AIR 1953 
Assam 177, Impliedly Overruled.) 
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(d) “Indian consulate" means the office of any consular officer of the Gov- 
ernment of India where a register of births is kept, or where there is 
no such office, such office as may be prescribed; 

(e) minor means a person who has not attained the age of eighteen years; 

(f) “person” docs not include any company or association or body of indi- 

viduals, whether incorporated or not; 

(g) “prescribed” means prescribed by rules made under this Act; 

(h) undivided India ’ means India as defined in the Government . of India 
Act, 1935, as originally enacted. 


(2) For tlie purposes of this Act, a person born aboard a registered ship or 
aircraft, or aboard an unregistered ship or aircraft of the Government of any country 


Section 2 — i\ote 1 (contd.) 

(2) All cilizcns are nationals of a 
parlicular State, but all nationals may 
not be citizens of the State. In other 
words, citizens are those persons who 
have full parlicular rights and are still 
domiciled in that country. AIR 1963 SC 
1811 (1819): (1964) 4 SCR 99. 


(3) The definition of “citizen” or “citi- 
zenship or nationality law” given in Sec. 
lion 2 (i) (b) and (c) is for the puipose 
of placing a restriction on the foreigner 
who wants to gel himself registered as 
Indian citizen. It is to give effect to the 
principle of reciprodly that in Section 5 
(1), the words “citizen” and “citizen- 
ship or nalionalitv law” is e.xpressed in 
the terms of the definition. AIR 1962 All 
383 (387): 1962 (2) Cri LJ 166: 1962 All 
U 123. (AIR 1959 All 79. Dissented 
from.) 

(4) Pakistani national visiting India 
in 1957 on passport issued by Pakistan 
aulhorilics is a foreigner, AIR 1959 Madh 
Pra 387 (389): 19.59 Cri U 1337: 1961 Jnb 
U 24 (DB). 

(5) A , person who has mii,*ra[fcd from 
Iridia tb Pakistan after 1-3-1947 ' cannot 
be deemed to be a citizen of India and 
Articles -15/and 19 df Constitution! do not 
apply to him., Such person cannot chal* 
lengQ Administration of Evacuee Pro- 
perty Ordinance 26 of 1949 as being in- 
copsistent with those Articles. AIR 1951 
Mad 930 (982): (1951) 2 Mad U 1 (DB). 


(6) Mere residence dr following a 
particular profession in India by ‘ the 
father of a minor’ igirl is >not cdnclusiyc 
for the purposes of determining his domi- 
cile. This is a question of fact to be 
determined on facts and • ^ circumstances 
of a' case. ILR (1968) 8 Raj 833: 1059 
Raj LW. 322. 


• , I 


2. iSuh-accUoh (1) (c) — /‘.qilzenshlp 

or nailbnaUty law” — (1) The, expres- 
sion “nationalily” and Citizenship ore 
not interchangeable terms. Nationality 
has , reference to the jural relationship 
winch may arise for considpralion under 
'mpernational law. On the oUicr hand 
“clUzenship” , has, reference to the iural 
relationship under municipal law. In 
olbpr . (Words, nationality determines the 


civil righ^ :p); a person, natural or arti- 
ficial, parUcularly with 


reference to inter- 


national law, whereas citizenship is inti- 
mately connected with civic rights under 
municipal law. Hence, all citizens are 
nationals of a particular State, but all 
nationals may not be citizens of the 
Stale. In other words, citizens are those 
persons who have full politicial rights 
and arc still domiciled in that country. 
AIR 1963 SC 1811 (1819): (1964) 4 SCR 
99. (Vide P. Weis on Nalionalily and 
Statelessness in Inlcrnalional Law p. 46; 
and Oppenheim's International Law, 
Vol. 1 pp. 642, 644 — For historical sur- 
vey of the concept of nationality and 
citizenship see Paras 29 to 42 of the 
iudgment of Hidayalullah J. and Paras 
96 to 100 of the judgment of Shah J.) 

(2) The definition * of ‘‘citizen” or 
“citizenship or nationality law” given 
in Section 2 (1) (b) and (c) is for the 
purpose of placing a restriction on the 
foreigner who wants to gel himself regis. 
tered as Indian citizen. It is to give 
effect to the principle of reciprocity that 
in Section 5 (1), the words “citizen” and 
“citizenship or nalionality law” is ex- 
pressed in the terms of the definition. 
AIR 1962 All 383 (387): 1962 (2) Cri U 
166: 1962 All LJ 123 (DB). (AIR 1959 
All 79, Dissented from.) 

.’! -i t 

(3) If a person declared to Pakistan 

Authorities that his residence in Madras 
was temporary and the authorities ac- 
cepted it he became citizen of Pakistan. 
AIR 1961 Mad 129 (143, 144); (1960) 2 

Mad LJ 290. 

3. Sub-secllon fl) (f) — “Person”, — 
(1) “Citizen” includes only natural per- 
sons and not juristic persons like corpo- 
rations. Slate Trading Corporation, a 
company registered under Indian Com- 
panies Act, 1956 not a citizen within 
the meaning of Article 19 of Constitiitidn 
and cannot ask for enforcement of 
fundamental rights granted, jo citizens 
under the said article. (Per , A^ajority; 
Shah and Das Gupta JJ. contra). AIR 
1063 SC 1811 (1821. 1823, 1835): (1964) 

4 SCR 99. (Observations of Mukherjee. J. 
in AIR 1951 SC 41, held to be obiter. 
AfR 1954 SC 119 and AIR 1955 5C 661, 
considered. AIR 1953 Raj 188, AIR 1961 
Cal 258, AIR 1959 Cal 45 and AlR jlOW 
Assam 177. Impliedly overruled.) 


t 
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shall be deemed to have been born in the place in which the ship or aircraft was 
registered or, as the case may be, in that country. 

(3) Any reference in this Act to the status or description of the father of a per- 
son at the time of that person’s birth shall, in relation to a person born 
after the death of his father, be construed as a reference to the status or descrip- 
tion of the father at the time of the father’s death; and where that death occurred 
before, and the birth occurs after, tlie commencement of this Act, the status or 
description which would have been applicable to the father had he died after the 
commencement of this Act shall be deemed to be the status or description appli- 
enable to him at tlie time of his death. 

(4) For the purposes of this Act, a person shall be deemed to be of full age 
if he is not a minor, and of full capacity if he is not of unsound mind. 

I ACQUISITION OF CITIZENSHIP 

3. Citizenship by birth. — (1) Except as provided in sub-section (2) of this 
section, ever>' person born in India on or after the 26th January, 1950, shall be a 
citizen of India by birth. 

(2) A person shall not be such a citizen by virtue of this section if at the 
lime of his birth — 

(a) his father possesses such immunity from suits and legal process as is 

accorded to an envoy of a foreign sovereign power accredited to the 

President of India and is not a citizen of India; or 

(b) his fatlier is an enemy alien and the birth occurs in a place then under 

occupation by the enemy. 

4. Citizenship by descent.— ^1) A person born outside India on or after the 26th 
January, 1950, shall be a citizen of India by descent if his father is a citizen of 
India at the time of his birth: 


Section 3 — Note 1 

* (1) Tile Stale Trading Corporation, a 
company registered under the Indian 
Companies Act, 1956, is not a citizen 
within the meaning of Article 10 of the 
Constitution and cannot ask for the 
enforcement of fundamental rights grant- 
ed to citizens under the said article the 
fact that ' corporations may be nationals 
of '' Ih^ 'country for purposes of Inter- 
national Law will not make them citi- 
zens of this ,, country purposes of 

municipal law or the Constitution. (Per 
Maiority: Shah and Das Gupta JJ. con- 
tra.) AIR 1963 SC 1811 (1821, 1823, 

1830): ‘(1064)>4 SCR 99. (Observations of 
Mukhorjee J. In AIR 1951 SC 41, held to 
bb obiter. AIK > 1954 SC 119 and AIR 
1955 SC 601, considered. AIR 1953 Rai 
188 and AIR 1961 Cal 258 and AIR 1959 
Cal 46 and AIR 1953 Assam 177, Im- 
pliedly Overruled.)' 

(2) In India Uiere is only one citi- 
zenship, namely the cilizen.ship of India 
and person can be only an Indian citi- 
zen in whichever Stale his permanent 
home may be. AIR 1958 Bom 68 (71): 

ILR 11957) Botn‘ 880: 1958 Cri LJ 161 

(FB). • 

( . » . If 

1(3) A minor child born in India to a 
father I I domiciled in India is an Indian 
citizen bV' virtue of tho provisions of 
.Article 5 of the Constitution read with 

Section 3 of the ^ Citizenship Act although 

its mother has lost her Indian citizenship 


by migraling to Pakistan after 1-3-1947. 
AIR 1957 Madh B 1 (3) (DB). 

(4) Even on the interpretation of the 
definition clause in Para. 33, g person 
who has, after the partition of Thdia, 
come to the Cachar District with the 
intention of staying there permanently is 
A domicile of Assam and is covered by 
the dennition. Further, the person who 
claims citizenship right at the com- 
mencement of the Constitution on the 
ground of his domicile which has not 
been denied by the contesting parlies 
also becomes domiciled in Assam and 
thus fulfils the requirements of the per- 
manent resident and comes within the 
ambit and scope of Rules 51 and 52 ot 
the Scholarship Rules. AIR 1958 Assam 
25 (27. 28) (DB). 

(5) Under Sections 3 and 4 which 
deal, with acquisition of citizenship, by 
birth and descent, the provisions are 
restricted to the acquisition after 25-1- 
1950. AIR 1961 Madh Pra 110 (113, 114); 
1901 (1) Cri U 510: 1961 Jab LJ 662. 

(6) The Act provides for Citizenship 
of India after 26-1.1950 by acqusilion in 
live different modes. AIR 1903 Gui 226 
(229): 1963 (2) Cri LJ 265: (1963) 4 Guj 
LR 1073 (DB). (Reversed on facts in 
AIR 1965 SC 10.) 

Section 4 — Note 1 ' 

'i (1) Citizen includes only natural per- 
sons and not juristic persons like 
Corporations. AIR 1963 SC 1811 (1821, 


532 fS 5 N n 


[The] Citizenship Act, 1955 


Provided tliat if llie tadier of svic-l\ a person was a citizen of India by descent 
only, that person shall not be a citizen of India by virtue of this section unless 

(a) his birtii is registered at an Indian consulate within one year of its occur- 

rence or the coniinenccment of this Act, whichever is later, or, with 

the pernu'ssion of the Central Government, after the expiry of the said 

period; or 

(b) bis father is. at the time of his birth, in service under a Government in 

India. 

(2) If the Central Govenuneni: so directs, a birth shall be deemed for the 
purposes of this section to have beeii registered with its permission, notwithstand- 
ing that its permission was not obtained before the registration. 

(3) For the purposes of the proviso to sub-section (1), any male person born 

outside undis ided India who was, or was deemed to be, a citizen of India at the 

commencement of the Constitution shall be deemed to be a citizen of India by 
descent onlv. 


5. Citizenship by rcgisti'ation. — (1) Subject to the provisions of this section 
and such conditions and restrictions as may be prescribed, the prescribed authority 
may, on application made in this behalf, register as a citizen of India any person 
who is not already such citizen by \ iitne of the Constitution or by virtue of any 
of the other pro\ isions of this Act and belongs to any of the following categories: — 

(a) persons of Indian origin who are oixlinarily resident in India and have 

been so resident for six months immediately before making an appli- 
cation for registration; 

(b) persons of Indian origin w'ho are ordinarily resident in any countiy or 

place outside undivided India; 

(cj women who are, or ha\'e been, married to citizens of India; 

(d) minor children of persons who are citizens of India; and 

(e) persons of full age and capacity who are citizens of a country specified 

in the First Schedule: 


Section 4 — Note 1 (could.) 

1823, 1835): (1964) 4 SCR 99. (Obser- 

ol Mukhericc J. in AIR 1951 SC 41. held 
obiter —AIR 1954 SC 119 and AIR 1955 
SC 661. Considered. AIR 19.53 Rui 188; 
AIR 1961 Cal 258; AIR 1959 Cal 45 and 
.\IR 1953 Assam 177, Impliedly over- 
ruled.) 

(2) Under Sections 3 and 4 which 
deal with acquisition of citizenship by 
birth and descent, the provisions ore 
restricted to the ucquisilion after 25-1- 
1950. AIR 1961 Madh Pra 110 (113. 114): 
1901 (1) Cii IJ 510: 1961 Jab U 062 (I)B). 

(.3) According lo rule of private inler- 
nnlional law, the nationalily and domi- 
cile of a minor arc ordinarily determined 
by the nalionnlily and domicile of his 
father. It is on this principle that Sec- 
tion 4 (1) and Sccllon 8 (2) of Cilizen- 
.ship Act arc bn.scd. Doublic.ss, this is not 
an invariable rule and slnlulory provi- 
sion (c.g. Section 5 (4)) have been made 
in Ilia! Ael to enable a minor to acquire 
n nnllonulity dilTeronl from lhal of his 
father. AIR 1961 Orissa 150 (151); 1961 
(2) Cri U 353: 26 Cul LT 010. 

(4) A ehlhl horn in Karachi in 1949 
to a father domleilerl in India heint; a 
minor Inkes Ihc domicile of ils falher 


and allhouKh in the circumstances its 
mother is held lo have migralcd lo 
Pakistan no (fuestion of the migration 
of the child can arise so as to alTcct its 
.status of Indian citizenship. AIR 1957 
.Madh R 1 (3): 1956 Madh BU 893 
(OB). 

Section 6 — Note i 

(1) Cilizen includes only natural per- 
sons and no! juristic persons like Corpora- 
tions. AIR 1963 SC 1811 (1821, 1823. 
1835): (1904) 4 SCR 99. (Observalion.s of 
Muklierjoe, J. in .AIR 1951 SC 41 held to 
he obiter, AIR 1954 SC 119 and AIR 1955 
SC 661, Considered. .AIR 1953 Raj 188; 
AIR 1961 Cal 258; AIR 1959 Cal 45 and 
.AIR 1953 .Assam 177, Impliedly (3veiTu)r 
ed ) 

t2) Oitlers menlioned in Sec. 21 General 
(3nu.ses Act, 1897, are not orders con- 
lemplalcd in S. 5 of the .Ael. .AIR 1967 SC 
107 (109) : (1902) 1 SCR 772. 

(3) The .Act provides foi* citizenship of 
India after 26 1-1950 by acqui.silion in 
five different modes. Art. 10 of Conslilu- 
lion is subject to the prnvislon.s of the 
.Act. AIR 1963 Guj 226 (229) : 1963 (2) 
Cri U 265 : (1963) 4 Gnj LR 1073 (DB). 

(4) Although clauses (a) and (c) over- 
lap to n rerlain extent they arc mutually 
exclusive and hence where elaii.si? (e) 
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Provided that in prescribing tlie 
persons of any such countr)' may be 
clause, the Central Government shall 
which citizens of India ma\-, b\ iaw 
of that country In registration. 


conditions and restrictions subject to which 
registered as citizens of India under this 
have due regard to the conditions subject to 
or practice of that country, become citizens 


Exx)lanation.— For the purposes of this sub-section, a person shall be deemed 

to he of Indian origin if lie or either of his parents, or anv of his giaiid-parents, 
was born in undivided India. * i > 

(-) No person being ot full age shall Ik? registered as a citizen of India under 

su section (1) until he has taken the oath of allegiance in the form specified in the 
Second Schedule. 


Section 5 — Nolo 1 (could.) 

applies to a <ase llie applieatiun of clause 
(a) tJicrelo is innnedialciv excludetl. .MU 
1958 Raj 172 {17Ij : ILU (1958) 8 Raj 
928 (DB). 

15) Per.soii Ikuii in India having no 
duniicilc in India at comnieiiccinent o| 
Cun.stitulion cannot ac(|uire Indian (liti- 
zcnsliip either under S. 5 oj Citizenship 
Act or under Art. .5 of Conslilulloii. |19(>:i) 
67 Cal \VN 99. 

(0) Person coming to India from Pakis- 
tan on the basis of passport can he treat- 
ed as citizen of Pakistan. .MR 1962 .Ml 
383 (387) : 19(52 (2) CrI LJ 166 : 1962 
All LJ 123 (DB). (.MB 1959 All 79. Dis- 
sented from.) 

(7) .Mere long residence or ncduisition 
'of ptopertv is not enough to estahlish an 
intention of abandoning a domicile ot 
origin and acquiring a domicile of choice. 
AIR 1966 Cal 552 (566) : 70 Cal \VN 82 
(DB). 

(8) According to the rule of privale in- 
tcriuitional law the nalionalily and domi- 
cile of a minor are ordinarily determined 
by Ihe nalionulity and domicile ot hi.s 
father. It is on this principle that S. 4(i) 
and S. 8(2) are l)ased. However, under 
S. 6(4), a minor can acquire a nationality 
different from that of his father. AIR 1961 
Orissa 150 (151, 152) : 1961 (2) Cri LJ 
353 : 26 Cut LT 610. 

(9) A person who has lost his Indian 
citizenship by virtue of Art. 7 of Consti- 
tution by going to Pakistan and remain- 
ing there even idler attaining maioritv. 
cannot claim Indian citizenship unless 
the Central Government after due enqtii- 
r>’, registers him us a citizen of India 
under S. 5. AIR 1961 Orissa 174 (170) : 
1961 (2) Cri LJ 058 : 27 Cut LT 189. 

(10) A person cannot claim a right of 
residence on the basis of his alleged do- 
micile when he clearlv coinmunicalcd his 
intention to give up his claim to Indian 
citizenship and also to leave India imme- 
diately by withdrawing the api)Iication 
for citizenship. AIR 1906 Cal .552 (560) ; 
70 Cal WN 82 (DB). 

(11) The ca.se of a person who has lost 
his Indian citizenship by hi.s migration to 
Pakistan after 1-3-1947 and in respect of 
whom there is conelusivc proof of hi.s 
having become a citizen of that cutmlry 


lalfs under claiisi* (e) of sub-section (1). 
I lu i'cl ore (lie (^olle<‘lor lias no jurisdic- 
lion t«» grant a cerlificale of citizenship 
by registration to .such a person and it 
is onlv tile Central (iovernmcnl which 
lias power. .MB 1958 Baj 172 (175) : ILB 
(19581 « Ba| 928 (DB). 

(12) Where in 1947. \ in Government ser- 
vice having his original domicile in terri- 
torv of India cho.se to make final option 
jor Pakistan, Iiiil later on after resign- 
ing laine hack to India in Fehiuary 1948 
and oblaim-d a ceililicalc from collector 
ptii'porling to register liiin as citizen of 
India under S. 5 (i) (a), A's tasc was 
neither go^enu•d bv S. 5(3) nor bv Sec- 
tion i)|l)(e). The grant of certificate 
under S. 5(l)(a) was valid. .MB 19.59 All 
79 (80. 81, 821 : 1958 .Ml LJ 729 (DB). 

(131 W'hen a certificate is in iJic form 
presciibe<l bv rules and it purports to be 
granted bv Sub-Depiilv Collector in exer- 
cise of powers under S. 5 of Citizenship 
.\cl. it is not open to llie Slate to con- 
tend at the hearing of the writ petition 
that the certificate has not been granted 
hv the proper authorilv. .MR 1963 Assam 
5.5 (.55. 56i (DB). 

(14) Where a person is horn in Pesha- 
war hut (lomieile<l in India at Jamshed- 
pur siiKc 1918 and his application for 
Indian eitizen.ship was made through 
hona fide mistakes, in absence of fact 
lhal he acquired citizenship of any 
other country he cannot he held to be 
a foreigner. 1961 BLJB 793. (Order of 
deportation iiuashed.) 

(15) Neither the Avl nor the rules re- 
quire the Collector to make an enquiry 
in ca.se he rejects the application under 
S. 5(1) (a). Even if ho is satisfied lhal 
all Ihc conditions mentioned in R. 9 
have been fulfilled he has ample power 
to relu-sc the certificate of citizenship 
under S. ,5. The Court has thus, no power to 
inlciTore with the or<ler of the Collector 
suinmarilv rejecting the application under 
S. 5(n(a). .MR 190.5 Cal 160 (101) (DB). 
(AIK 1961 Cal 299. Overruled.) 

(16) That a person files an application 
for grant of Indian Citizenship under 
S. 5(1) (a) is evidence of the fact that 
he i.s not an Indian citizen. .\IR 1905 Cal 
I (2) : 1965 (1) Cri LJ 22 : 08 Cal W.N 
1140 (DB). 

(17) The proviso to S. 5(1) makes it 
abundantly clear lhat Ihc intention of 
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(3) No person who has renounced, or has been deprived of, his Indian citizen- 
ship, or whose Indian citizenship has terminated, under this Act shall be registered 
as a citizen of India under sub-section (I) except by order of the Central Goveifn- 
nient. " 


(4) The Central Government may, if satisfied that there are special circum- 
stances justifying such registration, cause any minor to be registered as a citizen 
of India. 

(5) A person registered under this section shall be a citizen of India by regis- 
tration as from the date on which he is so registered; and a person registered under 
the provisions of clause (b) (ii) of Article 6 or Article 8 of the Constitution shall I?e 
deemed to be a citizen of India by registration as from the commencement of the 
Constitution or the date on which he was so registered, whichever may be later.*'' 

6. Citizenship by naturalisation. — (1) When an application is made in ^he 
prescribed manner by any person of full age and capacity who is not a citizen of 
a country specified in the First Schedule for the grant of a certificate of naturalisa- 
tion to him, the Central Government may, if satisfied that the applicant is quah'fied 
for naturalisation under the provisions of the ThuxI Schedule, grant to him a certi- 
ficate of naturalisation: ' , 


Provided that, if in tlie opinion of the Central Government, the applicant is a 
X?erson who has rendered distinguished service to the cause of science, philosophy, 
art, literature, world peace or human progress generally, it may waive all of any 
of the conditions specified in the Third Schedule^, . < . -'i 

(2) The person to whom a certificate of naturalisation is granted under' s,ub- 
section (1) shall, on taking the oath of allegiance in the form specified jin the 
Second Schedule, be a citizen of India by naturalisation as from the date on which 
that certificate is granted. ' 

• * I I I ' 

— ^ -p— - 

relumed to India after commencem^l 
of Constitution on Pakistan passport giv- 
ing permanent address in Pakistah, such 
a person could not claim to be citizeti of 
India on 26-l-19.')0 and ^yiyil suit by him 
for injunction restraining Government 
from deporting him did not lie, ^ His <luily 
remedy was to obtain a permit for fc- 
setllcinent in India under Art. 7 of Cod- 
stitution or in alternative to apply fpf 
registration under S. 5 of Citizenship Act. 
AIR 1967 All 565 (568). 


Section 5 — IVofe 1 (contd.) 
the legislature was that persons of a 
9 ounlry mentioned in Sch. 1 would be 
qualified to be registered as citizens of 
India if there was a corresponding law 
in that country permitting citizens of 
India to become citizens of that country 
by registration. AIR 1962 All .883 (387): 
1962 (2) Cri U 166: 1962 All LJ 123 (DR). 
(AIR 1959 All 79. Dissented from.) 

(18) Sub-section (3) applies to the 
case of a person who has lost his Indian 
citizenship by any of the methods pres- 
cribed bv Ss. 8, 9 and 10 and hence can 
be of no avail in determining the juris- 
diction of the collector to grant certifi- 
cates of cilizcn5diip to persons whose 
case falls under clause (c) of sub-scction 
(1). AIR 19.58 Raj 172 (174) : ILR 
(1958) 8 Raj 928 (DR). 

(19) The Collector in the absence of 
any fraud cannot strictly speaking lega. 
lly canetd a certificate of citizenship 
granted by him under sub-section (l)(a) 
even where he had acted without juris- 
diction in granting the certificate. . But 
the High Court dealing with the matter 
under its iurisdiclion under Art. 226 will 
not interfere with the cancclla'tion inas- 
much. as its t^ffccl was to restore only 
the true position. ; AIR 1958 Raj 172 (175): 
ILR (1958) 8 Rai 928 (DB). 

(20) Where a person went Ip' Pakistan 
prior to 1948 on temporary visit and 


i 1 


Section 6 — Note 1 


' ! • 


\ 


I 

- 

I* 1 


(1) Citizen includes natural persons and 
not jiiristic persons like corporations. AIR 
1963 SC 1811 (1821, 1823, 1835): (1964) 4 
SCR 99. (Observations of Mukherjee, J- 
in AIR 1951 SC 41 held' obiter — AIR 1954 
SC 119 and AIR 1955 SG 601, Considered — 
AIR 1953 Raj 188, AIR 1961 Cal 258, AIR 
1959 Cal 45 and AIR 1953 Asiam 177, 'Im- 
pliedly Overruled.) 


It •• 


.! 


. I i 
t 


,1 


(2) Where an application by a foreigper 
residing in U. P. is dismissed b.y Govern- 
ment of India and i order, jSi, colu* 

irunicalcd to him by ;l/. P. Government, 
petition by him under Article 226 of Con- 
stitution is not maintainable. AIR j 19^ 
•All 565 (566, 567)*' (Information <» 

Superintendent of Police not i being 
of deportation is also, not opem to chaL 
lenge — AIR 1960 All 551. Followed.)i • I 
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7. Citizenship by incorporation of territoiy. — If any territory becomes a part 
of India, the Central Government may, by order^ notified in the Official Gazette, 
specify the persons who shall be citizens of India by reason of their connection 
with that territory; and those persons shall be citizens of India as from the date 
to be specified in the order, 

[a] For Goa, Daman and Diu (Citizenship) Order, 1962 and Dadra and Nagar 
Haveli (Citizenship) Order, 1962, see S.Os. 959 and 960, Gazette of India, 
29-34962, Ft. II, Sec. 3 (ii\ Ext., p. 591. For Citizenship (Pondicherry) 
Order, 1962, see G.S.R. 1610, Cazette of India, 8-12-1962, Ft. II, Sec. 3 (i), 
p. 1982. 


TERMINVriON OF CITIZENSHIP 

8. Renunciation of citizenship. — (1) If any citizen of India of full age and 
capacity, who is also a citizen or national of another countiy, makes in the pre- 
scribed manner a declaration renouncing his Indian citizenship, the declaration 
shall be registered by the prescribed authority; and, upon such registration, that 
person shall cease to be u citizen of India: 


Section 7 — Note 1 

(1) Cilizon iiu-!u(Jcs nalurn! persons iind 
not juristic persons like roipf)r}Uions. .\1K 
1963 SC l£ll (1821. 1823. 183.a|: (1964) 4 
SCR 99. (Ob.<-civations of Muklierjec. ■!. 
in AIR 1951 SC 41 held obiter — AIR 19.')t 
SC 119 and .MR 1955 SC 661 Considered — 
AIR 1953 Rai 188 and AIR 1961 Cal 258, 
AIR 1959 Cal 45 and AIK 1953 Assam 177. 
Impliedly Overruled.) 

(2) Where by an act of Stale there is 

cessation ol territory by one Slate to 

another, the subjects of the former State 
can enloree only those rights which the 

new sovereign recognises. Similarly where 
there is acquisition of territory by a Slate, 
as between the new sovereign and the sub- 
jects of the former sovereign who become 
the subjects of the new sovereign by 
acquisition of territory, the rights of 

such .subjccls against the new 
sovereign depend upon rec(fgnition of liabi- 
lity by the new sovereign. Whether the 
new sovereign has recognised the riglits of 
the new subjects as against itself and has 
undertaken the liabilities arising there 
under is a question of fact depending upon 
the action of the new sovereign after ac- 
quisition of territory concerned. AIR 1966 
SC 442 (444 to 446): (1966) 1 SCR 357. 
(Rights under import licences obtained by 
citizen of former Portuguese territories be- 
fore Ihcir acquisition by military action — 
Rights not recognised bv new sovereign. 
AIR 1964 SC 1495. AIR 1958 SC 816 and 
AIR 1964 SC 1043, Relied on.) 

Section 8 — Note 1 

(1) The question whether a person is 
an Indian citizen or a foreigner, as dis- 
tinct from the question whether a person 
having once been an Indian ritizen has re- 
nounced that citizenship and acquired a 
foreign nationality, is not one which is 
wdthin the exclusive iurisdiction of Central 
Government. Court ran decide such a ejues- 
Uon. AIR 1961 SC 1467 (1469»: 1961 (2) 
Cri U 573: (1962) 1 SCR 737. 


(2) .\rli'lc 10 of Constitution is subject 
to provisions of Citizenship Act — Matters 
falling under Sections 8 and 10 can be de- 
cided by Court. AIK 1963 Guj 226; 
1963 (2) Cri LJ 265; (1963) 4 Guj LH 
1073 (DR). 

(3) Sections 8 (2) and 4 (1) are based 
('ll principle of private international law 
llial nationality and domicile of minor are 
ordinarily determined by those of his 
lather. .-VIR 1961 Orissa 150 (151, 152); 

(2) Cri LJ 353: 26 Cut LJ 610. 

(4i Person olitaining Pakistani passport 
can be considered as foreigner. AIK 1962 
All 383 (389): 19(>2 (2) Cri LJ 106: 1962 
All IJ 12,3 (DR). 

(5) .A minor cannot change his nationa- 
lity without action being taken or consent 
being given bv his guardian. AIR 1961 Ail 
507 (508): 1961 (2) Cri LT 441: 1961 All 
L.I 222. (Minor son entering India on 
passport — Father living in India and an 
Indian national — Nothing to show that 
father consented to his sons renouncing 
Indian Citizenship — Deportation of minor 
and his re-entry — Minor is Indian citi- 
zen and no offence under Section l4 of 
Foreigners .Act (1046) is committed.) 

(6) Onus of proving that citizen of 
Intiia has lost his citizenship is on party 
seeking to deprive him of Uio.se riglils. 
AIR 1963 All 260 (263): 1963 (1) Cri LJ 
724. 

(7) Where in prosecution under Sec- 
tion 14 of Foreigners Act (1946) the ac- 
cused is an Indian citizen by reason of 
birth, the burden is on prosecution to 
prove that he had in someway renounced 
or forfeited Indian Citizenship. AIR 1961 
All 507 (.508): 1961 (2) Cri LJ 441: 1961 
All LJ 222. 

(8) Merc long residence or acquisition 
of property i.s not enough to establish an 
intention of abandoning a domicile of ori- 
gin and acquiring a domicile of clioicc. 
AIR 1966 Col 562 (506); 70 Cal WN 82 
(DB). 
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Provided that if an\’ sudi declaration is made during any war in wliich India 
may be engaged, registration tliereof shall l)e withheld until the Central Govern- 
ment otherwise directs. 

(2) Where a male person ceases to he a citizen of India under sub-section (1), 
every minor child of that person sluill thereupon cease to he a citizen of India: 

Provided that an>' such child may. within one year after attaining full age, 
make a declaration that he wishes to resume Indian citizenship and shall thereupon 
Again become a citizen of India. 

(3) For the purposes of this section, any w-oinan who is, or has been, mar- 
ried sliall be deemed to be of full age. 

9. Termination of citizenship. — (1) Any citizen of India who by naturalisa- 
tion, registration or otherwise voluntarily acquires, or has at any time between the 
26th January, 1950 and the comnienceinent of this Act voluntarily acquired, the 
citizenship of another country sliail, upon such acquisition or, as the case may be, 
such commencement cease to be a citizen of India: 

Pro\ ided that notliing in this sub-section shall apply to a citizen of India 
who. during any war in which India may be engaged, voluntarily acquires the 
citizenship of another country, until the Central Government otherwise directs. 

(2) If any question arises as to whether, when or how any person has ac- 
cpiired the citizenship of another country, it shall be determined by such .authority, 

in such manner, and having regard to such rules of evidence, as may be prescribed 
in this behalf. 


SECTION 9 — SYNOPSIS 

1. “Awy citizen of 

2. Acc|ulsltfon of clllzcnship of another 

country — Voluiilarlly. 

2-A. “By iiatiiralisatloii, rC(«lstraltoii or 
otherwise.” 

2-B. ‘Bcl%vccn the 26!h January. 1»5() 
and the comiiicnecinenl of this Act.” 

3. “Ceases lo be a citizen of India.” 

4. “Whclhcr, when or how any person 

has acquired the ellizenshlp of 
another country.” 

“It shall be dclcrniincd bv such antli- 
orlly.” 

6 “In such inniuier. and having regard 
to such rules.” 

6-A. Possession of passport of another 
country — Prcsuniplloii. 

7. Validity of section and rules. 

8. Jurisdiction of Civil Court. 

0. Juri.sdietlon of Criminal Court. 

9-A. Prosccullon under Section 14t 

Foreigners Ach 1046. 

19. Order of deportation < — Validity. 

11. Jiirlsdietlon of High Court under Arti- 

cle 226 of Consllliitloii. 

12. Slay of proceedings. 

13. Election eases. 

1, “Any etiizen of India.” — {11 Sec- 

tuiii 0 cinbodics Ihul proliibilion whkli is 
ret ognis^ed in the rule of inlcrnalionnl Law. 
ntimcly, that no one can he a eitlzon of 
tw’o Indepcndenl .Stales, {’57) AIH 1957 

Andh Pru 1047 (1061): ILH (1957) Andh 
Pra 7.55 (DB). 


(2) Scclioii 9 applies lo only those citi- 
zen of India, who acquired citizenship of 
oilier country on or after 20-1-1950. and 
not before that dale. AIR 1960 All 43( 
(4*1.3), (Case under Seclion 14 of Foreign- 
ers .Acl, 1946.) 

(3l Section 9 lays down a general princi- 
ple lhat an Indian citizen will lose his citi- 
zenship if he voluntarily acquires cili- 
zensliip of another eounlry. Its purpose 
is to ensure tlial no citizen shall carry the 
political burden of a duel citizenship >vi(h 
its inevitable conscaiucncc of divided loyal- 
ties. But Parliumenl did not want to dis- 
courage Indian citizens from going abroad 
to Pakistan or any other country in search 
of jobs or livelihood. AIR 1963 All 260 
(267): 1963 (1) Cri LJ 724. 

(4) Person, not a citizen of India on 
26-1-1950. cannot file suit for injunction 
restraining Government from deporting 
him. Ills remedy is for registration under 
Section 5, or obtaining permit for rcsclllc- 
meiil under Article 7 of Conslitution. AIR 
1967 All 565 (568). 

(5) Where A, a lady residing in Lahore 
since 1946 and having no real intention to 
acquire Indian domicile, enters India in 
1953 on Pakistan passport, she cannot claim 
lo be a citizen ol India. .AIR 19.59 Punj 
37.5 (377, 378): 1959 Cr LJ 1018. 

(6) Where a person and his wife tlid 
n igralc lo Pakistan and they were not 
Indian citizens when they entered India 
in 1954, the provisions of Citizenship Art 
were inapplicable lo them. .AIR 1960 
.Andh Pra 106 (110): (19.59) 2 Andh WR 
472 (DI3). 

(7) General rule of Private International 
Law regarding di.sabilily of cerluin classes 
of persons, like minors from changing 
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Section 9 — Note 1 (could.) 

Iluir (loiniciir. (Miinol be applied (<> pci' 
sen who liiis mIj'iitUd lo l‘;iki>l:in attiT 
1 .'i 1947. Such a ptTS(»n is ‘*o\ciiu“cl bN 
\rticlc 7 ol (bmslilulion and will be dia ni 
ctl nol lo be a cili^tMi ol India at tin* com 
mciiceimiU ol (■,oii>lilution. AIK 1947 I’at 
266 (267, 268) (DKi. (AIK 1955 SC 

282 ami AIK mW SC 58. Kel. on; \IK 
1965 All 191. DisNcnlcd Iroiii.l 

(8) A minor cannot chanf^c bis nationa- 
lity without action brine taken or coiimiiI 
bein|» ijiM-n bv bis {guardian. AIK 
1961 All 597 |568|- 196.1 |2| Cr 1-1 441: 

1961 All !J 222: 1961 All \VK dlCi 241. 

2. Acquisition of ciliM‘iis|iip of India — 
Voliintorily. — 111 Secli.m does iml 1 i\ 
down an »il)ie<li\c lest. Obtaining ol pa^^- 
t)oii Iroin another .'oiinlrv ilnplic^ c\er 
< ise <»r h'ce volition hv cilizeii in \ iew ol 
Para^ra|)b 5 ol Schedule .4 of Cili/eiisbip 
Kules (1956). AIK 1965 SC 1623 (1628): 
(1965) 2 Mad IJ iSC) 162: 1966 SCI) 67. 

t2i M\ inlereme drawn Ibal an indni- 
<lua| has aKpiiii'd the nationalilv ol a 
loieiKii Slat.- troin the .s.)Iemn declaration 
l)^ that individual and aeeeptanee ol tlial 
declaration !)>' Ihc accredited oll’ieia! ol that 
Stale, <atniol he said to transeress tlu- pr(» 
'isions ol Seelion 9 ih recjuirinfi ext)aliia 
lion to be \oluntarv. .\1K 1961 Mad 129 
(116): (1960) 2 .MLJ 290: II. K |1960) Mad 
697 (DK). 

(3) W'ord “voluntarily" means person 
<<blainin(' passport a. tcd ol bis own voli 
lion and knew nature of bis act and did 
not act in performance of a h'gal duly. 
•'Or due lo eocreion. or fraud. <»r misrepre- 
sentation. or mistak.'. When a pcMson 
left India and afler staving in Pakistan 
for five years came to India on Pakistani 
passport, acquisjlion of passport bv liim 
was volunlarv. AIK 1969 All 223 (228.. 

(4) The e.vpression “volunlarilv" was 

u.sed in Seelion 9 (1) in eontradistinelion 
lo an ae(|iiisili<in of citizenship bv opeia- 
lion of law. The expression is used lo 
mean “naturalisation" in the narrow sense 
of lhal Icnn. and as exeludiiiK eompulsorv, 
iiivoliinl<ii y or collective naluralisalion 
which .some Stales have adopted at dif- 
ferent times. The concept of private lasv 
i'mIcs regardinfj mistake which invalidate 
a eonlrael »)r di.sposilion cannot l)c invok- 
ed in interpreting llie expression. .\IK 
1961 Mad 129 (138): (1960) 2 MU 290 

(DIM. 

(5) Mere long resideme or aetpiisithm 
of acquisition of properly is not enough 
to e.stablish an intention of abandoning a 
domicile of origin and acquiring a domicile 
of choice. AIR 1966 Cal 552 (556): 70 Cal 
WN 82 (DIM. (AIR 1964 Cal 422. Rcl on.) 

(6) The mere fact lhal a passport is 
given by a foreign counlrv to a person, 
who is an IndiHii national, whetlM'i* the 
|)u.ssport Is legal evidence or nol. canmd 
lead lo any irresistible inference llial the 
said person had volunlarilv a<-(|uired the 


citizenship of tlie foreign Stair lor siicIj 
a passport can also be issue«l 1 j) a citizen 
bv hi fill or descent. AIK 1961 Kaj 122 
1 125) (DH). (Case under Keprescntatioi’. 

ol Ihe I^eopk- ,\«t (1951). lKe\ci'>e(l on 
anolber point in .\IK 1962 .SC 1156.1 

2-.A. naliirnlisalion. registration or 

ollierwise/*— (1) Cnder Seelion 9 (1) 

I*! a e where naluralisalion lakes phn e is 
I'cnclered immaterial lhal provisirin \\jll ap- 
plv eveti wlier(“ a person «)blatned Pakis- 
lajii passpoil nol while in Pakistan but 
<luilng Ibe course oj Ins ri'sidencf* in 
India. AIK 1961 Mad 129 (146): (1960) 2 
ML.) 290: II. K (1960i .Mad 697 (DIM. 

(2) A person eajinot claim a right of 
resilience on Ibe basis of his domicile, when 
be elearlv comnumiiated bis intention to 
give up bis claim lo Indian eiti/enship and 
also (o h-iive India immediatelv bv with- 
drawing the application loi' cili/enship. 
AIK 1966 Cal 552 (566): 7o Cal WN 82 
(DIM. 

2-B. “Belweeii the 26lh Junmiry, 1950 
aiul the eoiniiieiiecmenl of this Aet/* — (ll 

K\en il an Indian lilizen acquires loreign 
citizenship between 26-1-1950 and com- 
ineneemenl of Cili/enslnp .Vet. 1955. be 
also |•(.•lain^ Indian i itizenslnp by \ iiiue o( 
.Seelion 9 (II, till Ibe commememeiU of 
Ibe Cilizensbip .\el. Therefore, if lie rc- 
lunis lo India befoie eommeneemenl of 
(lie Al l. be i aniiol be called a foreigner. 
AIK 1969 All 165 (170): 1969 Cri U 450. 

(2) .\ person cannot be considered to 
have lost his citizenship merely by virtue 
of bis remaining in Pakistan alter 26- 1- 
1950. .VIK 1965 All 191 (192. 193): 1964 
•Ml U 7(i0: 1965 (1) Cri U 522 (DIM. 

(3) Under Seelion 9 (1) Ihe acquisition 

ol loreign iialionalilv woulil enluil llie loss 
of Imlian eilizenship only it the foreign citi- 
zenship was acipiired afler 26-1- 

1950. The obtaining of a Pakistani pass- 
port would allord indubitable evidence as 
to whether the foreign citizenship had 

been acquired after 26 1-1950 in view of 
Ibikistan Cilizensbip Acl (2 of 1951) and 
no furllier itnquirv would be necessary. 
.AIK 1961 .Mad 129 (140): (1960) 2 MU 

290 (DIM. 

(4) Seelion 9 (1) is in lerms retrospec- 

tive from 26-1-1950 and unless Ihe rules 
conlained any specific pi'ovi.sion Ihey 

would operate in so far as lliey related lo 
the terminalion of citizenship during Ihe 
same period, that is relrospeelivelv Para- 

graph 3 of Selu-dule III eaniiol be read 
a.s confined to cases where tlie passport 
was obtained from 30 12-1955. AIK 1061 
Mad 129 (143): (1960) 2 .MUJ 290 (DB). 

(5) Tor deciding the (|Ueslion of loss of 
Indian citizenship in the ease of a per.son 
who had gone to Pakistan, whether that 
per.son went lo Pakistan before or after 
2C-1 1950 is material. 1963 All WH (IIC) 
700: 1963 All Cr K 392. 

3. ^^Ceases to be u elllzen of Indln.^ — (1) 
Ti'rminalion of Indian citizenship cannot 
depend upon aclion of foreign couniry in 
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issuing passport. (1955) 1 SCA G42: (I9G5) 
2 Law Rep 669: (1965) 2 SCJ 706: (1965) 
2 Andh \VR (SC) 1G2; (1965) 2 Mad LJ 
(SC) 162: (1900) SCD 07: AIR 1965 SC 
1623 (1628). 

(2) Under Section 9 (1) which consti- 
tutes the expatriation is slated objectively; 
and the intention wiUi which these acts 
are done arc not the conditions which im- 
parl validity to or import effectiveness to 
them. Thev operate in law regardless of 
the intentions of the actor. .\IR 1961 Mad 
129 (138): (19G0) 2 MLJ 290 (D13|. 

(3) Tn determining whether a citizen of 
India lost his Indian citizenship and ac- 
(jcired that of Pakistan by combined effect 
of Section 9 of Indian Citizenship Act and 
Pakistan Citizenship Act. the Court shall 
apply the general principles of Inter- 
national Law. AIR 1963 All 2C0 (267): 
1903 (1) Cr LJ 724. (Migration involves 

change of domicile.) 

(4) If an Indian cilizcMi has lost his citi- 
zenship under' Section 9 (1), he ceases to 
be a citizen of India. 1966 BLJR 78. 

(5) Once a citizen of India has acquir- 
ed Pakistani citizenship between 26-1-1950 
and the date of commencement of Citizen- 
ship Act (1955), he ceases to be a citizen 
of India. AIR 1961 Orissa 174 (176): 1961 

(2) Cri LJ 058. 

(6) If the person is not a citizen of 
India by reason of his acquisition of Pakis- 
tani citizenship, he is a foreigner within 
Section 2 (a) of Foreigners Act, 1946. 
(I960) 2 MLJ 290: ILK (1960) Mad 097: 
AIR 1961 Mad 129 (138) (DB). 

(7) Where an Indian voluntarily migrates 
to Pakistan and obtains a Pakis- 
tani passport on a declaration of that 
nationality, he loses his Indian citizenship 
bv virtue of the Act and Rules. AIR 1968 
Madh Pra 29 (33): 1968 Cri LJ 172: 1967 
MPLJ 743 (DB). 

(8) Citizenship Act docs not deal will: 

regaining of ciUzenship already lost under 
Article 7 of the Constitution. (1959) 2 

Andh WR 472: AIR I960 Andh Pra 106 
(108) (DB). 

4. “Whether, when or how any person 
has acquired the clH/cnshlp of another 
country.”— (1) Where there is proof that 
a person is, a citizen of India and he has 
lost his Indian citizenship by reason of 
acquiring the nationality of a foreign Stale 
then alone any question of Invoking the 
provisions of Section 9 (2) arises. Where 
a Pakistani national has been legally 
deported out of India on a particular date, 
there is no question of Section 9 (2) be- 
Inp invoked or coming into play. 1965 Mad 
Lj’ (Cri) 160: 1965 (1) Cri LJ 506: 

• AIR 1965 SC 018 (021). 

' (2) Section 9 of this Act has no npplica- 
lioh lo tietillon under Article 226 of Con- 
sUtulion against order of deportation made 
againsl* h 'ticr.soli iindcf Section 3 (2) (c) 
Foreigners Act, because the question 
therein is whctlier Hint person is a 


foreigner or an Indian citizen. AIR 1961 
SC 1526 (1526, 1527) ;(1962) 1 SCR 744: 
1961 (2) Cri LJ 703. 

(3) Question whether a person has ac- 

quired citizenship of another country by 
any of the means specified in Section 9 
mu.<*t be determined by Central Govern- 
ment. But the Central Government ac- 
quires the e.xclusivc jurisdiction lo deter- 
mine this question only if and when it 
arises, not otherwise. AIR 1963 All 205 
(206): 1963 (1) Cr LJ 562. (Question 5n 
suit whether plaintiff lost bis Indian citi- 
zenship — Absence of pica by State that 
plaintiff acquired citizenship of Pakistan 
— Court has jurisdiction to decide ques- 
tion raised in suit.) . i; . < 

(4) The only relevant date of the aris- 
ing of the question referred to in See. 9 
(2) is dale on which question arises be- 
Icre Central Government of India and not 
before government of any other country. 
AIR 1966 All 127 (128). 

(5) A suit by the plaintiff for a declara- 
tion that he is a citizen of India and for 
a permanent injunction restraining the 
State from deporting him from India, in- 
volves Ihe determination of the question 
whether the plaintiff voluntarily acquired 
the citizenship of another country and 
thereby ceased to be a citizen of India. 
AIR 1963 All 482 (483, 484): 1963 All LJ 
75: 1963 All WR (HC) 236. 

(6) In a case under S. 14, Foreigners 
Act, that the accused is a foreigner, is a 
fact in issue to be decided by the Court. 
The question whether they acquired the 
citizenship of another country is related to 
such a fact in issue. Jurisdiction of Court 
lo decide it has not been taken away by 
Section 9 (2). AIR 1960 All 336 (337, 338): 
1900 All LJ 86: 1960 Cri LJ 771. (Decision 
of Court is liable to be superseded 
by that of Central Government under Sec- 
tion 9 (2).) 

(7) The qrucstion whether a person is a 
citizen of a countrv or not is a question of 
fact. AIR 1960 Andh Pra 106 (110): ILR 
(1960) 2 Andh Pra 546: (1959) Andh WR 
472: 1959 Andh LT 894 (DB). 

(8) The question as lo whether any deci- 

sion under Section 9 is necessary ^ is 
dependent on whetlier a person in the first 
instance was an Indian national or 
whether or not he w'as deemed to be an 
Indian citizen under Article 5 of Con- 
stitution and further whether subsequent- 
ly he acquired the nationality of another 
country. AIR 1964 Bom 235 (237, 238): 
66 Bom LR 216: 1964 (2) Cri LJ 399. 

(Onestion whether person concerned Js 
Indian national — Question of decision by 
Central Government under Section 9 docs 
not arise.) 

(9) It is only in cases where a dispute 
arises as to acquisition of foreign citizen- 
ship by n person who w’as originoHy an 
Indian citizen that the question has been 
left bv the Citizenship Act to’ be determin- 
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ed by an authority prescribed by the A< t 
in such manner and having regard to such 
rules of evidence as may be prescribed in 
this behalf. (Per A. K. .Mukheriee J.k 
AIR 1965 Cal 1 (3): 68 Cal \VN 1140: 1905 

(1) Cri LJ 22 (DB). {Section 9 held not 
applicable to the facts of the case.) 

(10) Bar of Section 9 (2), C.itizenship 
Act does not apply to a case where (|ues- 
ti(»n arising for decision is wlielher a per- 
.son has migrated to Pakistan i[i 1049 and 
has never become a citizen of India under 
Constitution and hence Court of law and 
not (be Central Govcrnme(it lias to decide 
that question, (’62) GG Cal \VN 108. 

(11) Where in terms ol the notice issu- 
ed under the Foreigners .\' t by whi'^li a 
person is required to leave India, ibe auth- 
orities concerned proceed upon the fooling 
that he was a foreigner — not that he 
was once an Indian Citizen and had lost 
the right of citizenship by aciiuiring the 
citizenship of a foreign country; no que.s- 
lion can possibly arise as to application of 
sub-section (2) of Section 9 of the (hlizen- 
ship Act and Rule 30 of the Citizen- 
ship Rules which contains reference to 
Schedule III. 1963 (2) Cr LJ 210 (213) 
(Cal). 

(12) The question whether a per.son h;is 

or has not acquired the citizenship of 
another country is a matter dependent 
upon the numieipal law of that country. 
AIR 1961 Mad 129: (1960) 2 MLJ 290 

(DB). 

(13) The question whether a man is a 
citizen of India or not can be <lclcrmiiicd 
by a Court of law, and the Court will, in 
this connection, lake into consideration 
Arliclcs 6, 6 and 7 of the Constitution. 
1966 Bi^JR 78. 

5. shall be determined by such auth- 
ority.” — (1) Section 9 (2) and Rule 30 

(2) of Citizenship Rules (1956) con- 
tcmpUle inquiry to decide whether pas.s- 
port is voluntarily obtained. Inquiry can 
bo made by Central Government only and 
not by Courts. AIR 1965 SC 1623 (1627): 
(1965) 2 Mad LJ (SC) 162; (1966) SCD 67. 

(2) Question whether person lost citizen- 
ship of India under Section 9 (1), having 
acquired passport from Pakistan Govern- 
ment has to be decided by Centra! Govern- 
ment and not by Court. AIR 1903 SC 645 
(647, 649): (1963) 1 Cri LJ 617: 1963 Supp 
I SCR 429. 

(3) A person has right to approach Cen- 

tral Government to decide question whe- 
ther he has lost his Indian Citizenship 
(Point conceded). AIR 1962 SC 70 (72): 
(1962) I SCR 779: (1901) 2 SCA 649. 

(View expressed iu AIR 1960 All 637, 
held wa5 open to grave doubt.) 

(4) In view of Section 9 (2) of ll\c 

Citizenship Act, a Court cannot decide 
w’hGlhcr an Indian citizen has acquired the 
citizenship of another counlr>'. 

Under Rule 30 of the Citizenship Rules, 
1056, Uic authority to decide that qucbtion 


is the Central Government. .AIR 1961 SC 
1467 (1469, 1470): 1961 (2) Cr U 573: 
(1961) 2 SCA 643. (Case under Section 14, 
Foreigners Act, 1946.) 

(5) The order of Central Govciiuncnl 
under Scciion 9 (2) and Rule 30 deter- 
mining that a person had voluntarily ac- 
quired citizenship of Pakistan after 26-1- 
1950 and before 15-3-1955, must be re- 
garded as on executive order falling with- 
ing .Article 77 (1) of Constitution and is 
valid though passed in the name of Cen- 
tral Government and not President. AlH 
1969 Al! 165 (167): 1909 Cri LJ 450. 

(G) Delcrmination by Central Govern- 
nicid of (lue.stion whellier person has ac- 
(juired (ilizensliip ol another country 
during relevant period after 26-1-1950 and 
before 22-3-1954, is conclusive. AIR 1967 
Andh Pra 105 (108. 109): (1906) 1 .An 
WR 127: 1967 Cr LJ 423 (DB). 

(7) The point as to whether a per.son 
Ijas voluntarily ac(|uircd citizenship of a 
foreign Slate after the 26-1 1950 is one 
whicli I alls to be determined by the Cen- 
tral Government under Section 9 (2). .AIR 
1965 All 191 (192, 193): 1950 (1) Cri LJ 
522: 1964 All L.I 760 (DB). 

(8) Decision of question whether person 
has acquired foreign citizenship is judi- 
cial. AIR 1969 Ail 223 (229, 230). 

(9) Order of Central Government under 

Section 9 (2) declaring petitioners as 

nationnks of Pakistan, does not supersede 
decree passed after .Act came into force, 
in pending civil suit by pelitioners for 
declaring them as citizens of India, which 
decree was alfirmed in appeal and became 
final. AIR 1961 .All 137 (138). 

(10) The Central Govermnenl is the com- 
petent authority to determine the 
question of acquisition of citizenship of 
another country for the purposes of Sec- 
tion 9 (2) and for no other purposes. 
Thus, Courts can determine the question 
of nationality unless the jurisdiction is one 
way barred by Section 9 (2). .AIR 1960 All 
431 (433): 1960 Cri LJ 875: 1959 All LJ 
833. (Case under Section 14 of Foreigners 
Act). 

(11) Central Government will have juris- 
diction to determine nationality only in 
those cases where it is found that the per- 
son was a citizen of India on 26-1- 
1950 and had thereafter changed hi.‘ 
nationality. 1966 All LJ 867 (DB). 

(12) A person who has come in India 
after the commencement of Uie Conslilu- 
tioii on a Pakistani passport and claims 
to be an Indian citizen is entitled to get 
the matter decided bv the Centra! Govern- 
ment before he can be declared a 
foreigner under the Foreigners Act. AIR 
1962 Assam 38 (39): (1963) 1 Cri LJ 
565 (DB). 

(13) Person entering India on foreign 
passport is prinia facie not n citizen of 
India. If after entering India such per- 
son claims status of a citizen by virtue 
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of R. 30 of Cilizcnsijjp Rules (lOuOi. Ilu- 
quesUon whclhcr. when or Iiow he has ae- 
quireci the eilizenship of anotlicr couiilrv. 
Is to he determined lor purposes of vSe<'. 9 

(2). by the Central (io\ ernmeiit. AIR 19.'>9 
Bom 525 (527): 1959 Cri U 1116: 61 Bom 
LR 803 (DB). 

(14) Once a person is held 1 (j have been 
a citizen ot India hv virtue of Article 5. 
the ([ueslion whctlier he has subsecpieiitly 
lost that citizenship can be determined oniv 
by (he Central Goveiiimenl under Sec- 
tion 9 (2) of Citizenship Act read with 
Rules made thercimder. AIR 1905 Cal 302 
(303): 1965 (1) Cr LJ 676: 60 Cal \VN 
120 . 

(15) Wheie cerlain persons are citizens 
of India at the commencement of the Con- 
stitution they continue to be so. TIic 
question whether they lost citizenship must 
be left to be determined bv the Central Ciov 
ernmenl under Section 9. AIR 1961 Madh 
Pra 110 I11M15): 1960 MPLJ 1246: 1961 
(li Cl- LJ 510 iDBl. 

(16) The Central Government is tlie spe- 
cial tribunal created under the Ael and 
rules to determine the (piestion as referred 
to ill Section 9 {2). AIR 1961 Raj 182 
(184): 1901 (2) Cri LJ 283: 1961 Rai LW 
108 (DB). 

6. such manner, and having regard 
to such rules.’* — (1) \\’hcre in rcpresenla- 
lions to Government of India, in response 
tc notice, K not having explained his long 
stay in Pakistan and no plea having been 
taken by him that he was compelled to ap- 
ply for passport as Pakistan citizen 
and did not. in fact, obtain it voluntarily, 
it could not be said that Government fail- 
ed to hold any en(|uiry under Paragraph 3 
of Schedule 3 of Citizenship Rules, Con- 
sequently order passed by Government 
holding K to have voliinlarilv aerfuired 
citizenship of Pakistan di<l not sullcr from 
anv inllrniilv. AIR 1967 SC 1143 (1145): 
(1967) 2 SCR 401: 1967 Cri LJ 1074. 

(2) While Rule 30 of Citizenship Rules, 
1956 contemplates the Central Governmctil 
as authoiity for determining the ((tieslioii 
arising under Section 9 (2). Clause 4 of 
Schedule III of the Rules, lakes within its 
aniiiit the case of a migrated person as 
al.so one to be determined under the powers 
conferred under Section 9 (2) and speci- 
fle.H that the pennanency of residence and 
the intention of the migrant as considera- 
tions to be taken account of. .AIR 1059 
Andh Pra 241 (24.3, 244): (1959) 1 Andh 
WR 138: 1959 Cri LJ 561. 

(3) Rules of evidence under Schedule HI 
of Cilizenship Rules, 1956 have not a coin- 
puhivc force and though the aiilliorily 
iiurmtdly would take them into account is 
not strictly bound to do so. AIR 1961 
Mad 129 (140): (1960) 2 MLJ 290 (DR). 

(4) Presumably ciiquiiy under See. 9 
(2) read with Rule 30 and Schedule III i.s 
to lake place at the iiislanec of the Cen- 


tral Government on receiving certain in- 
tormalion that the person concerned ha.s 
lost the citizenship of India. AIR 1959 
Punj 261 (263): 6() Pun LR 696. 

(5) Central Government can be said to 
h.ivc taken decision deleimining citizen- 
ship of a person under Rule 30 of Citi- 
zenship Rules by the date the Central 
Government has taken necessary steps to 
cuniimmicatc llie decision to tlie person 
concerned. AIR 1969 All 165 (168). 

(6) 'I here is nothing in Ihe .\cl or Ihc 
Rules reciiiiring the provisiiinal conclusion 
reached by the Central Government in 
respect of the acquisition of citizenship of 
another country to be communicated to the 
citizen concerned. AIR 1966 Madh Pra 
316 (348, 349); 1966 MPLJ 705 (DB). 

i7) It will be contrary to international 
propriety lor the authorities of Indian Gov- 
enimcnl to embark upon an enquiry as 
to whclhcr the proccdur.'il or other re- 
quirements ol the Pakistani Law have or 
have not been satisfied. AIR 1961 Mad 
129 (139): (1960) 2 MLJ 290 (DB). 

(8) Central Government while passing 
an order ()f termination of cilizcnship 
under Seclion 9 (2l need not stale reasons, 
tliough it is proper that it does so. .AIR 
1964 Punj 14 (15): 05 Punj LR 800. 

(9) Rule .30 and Schedule III of Citizen- 

ship Rules, 1956 not only prescribe the 
authority competent to determine ques- 
tions mentioned in Section 9 (2) but also 
lav d«)wn the rules of evidence and there- 
by, by necessary implication, the deter- 
mination of questions in a quasi- Indicia) 
manner. AIR 1966 Madh Pra 346 (348): 

1966 MPLJ 705: 1966 Jab LJ 886 (DB). 
(AIR 1965 SC 1623 (1627), Rel. on.) 

(10) Person atreefed must be given rea- 
sonable opportunity to rebut presumplion 
arising out of voluntarily obtaining foreign 
passport. Ordiiiaiily person must bo 
given personal hearing. AIR 1969 All 223 
(229, 2,30). (OITiccr concerned must not 
act upon olTice notes.) 

(11) Determination of <picslioii whether 
person has acquired cilizcnship of another 
country postulates approach as in a quasi- 
judicial enquiry. AIR I960 .Madh Pra 340 
(349. 350): 1966 MPLJ 705 (DB). (Faulty 
procedure followed by the authority — 
There was denial of reasonable opportu- 
nity.) 

j!2) 'riic re(|iiircnient of Seclion 9 (2) 
of the Citizenship Act and Rule 30 of 
the Citizenship Rules read with Sche- 
dule III thereof, is not satisfied in a ease 
where a citizen's request to lend evidence 
in support of his plea that he has not ac- 
quired the citizenship of a foreign cmiiilry 
voluntarily is not acceded to. .AIR 1967 
Punj 339 (342). (Delerminolion of ques- 
tion under Seclion 9 (2) postulates quasi- 
jiulicial eiKiuiry.) 

(13) Onus of proving that a particular 
citizen of India has lo.st his citizenship is 
on parly seeking to deprive him of those 
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rights. 1063 (I) Cr LJ 724; AIR lOOn All 
260 1203). 

(14) Order delerniining natifinalily 
under Sceti(*n 9 (2). passed bv person aiilh- 
oriscd by Home Minister is in aecordanee 
with rules (rained under .Vrliele 77 {3| oi 
Constitution and is valid. 1967 Cr LJ 1223 
(1224): 1907 All WR (IIC) 104 (DR). 

C*A, Possession of passport of another 
eoiuitry — Presumption. — (l) Thougii 

proeeedings under Seetion 9 (2) are qiiasi- 
judleial autliority deciding ({Uestion i.s not 
hf)Un(l to give personal hearing to pirson 
c<iiceined. 1967 Cr LJ 1223 {1224): 1907 
All WR (ilC) 104: 1907 All Cr R 07 (UR). 
(AiR lO.'M) SC 27. Rel. on.) 

(2) I*f»ssession ol loreign passpf»rl (uilv 
raise.s presumption ol loreign (ili/enshij) 
and is not ( oiielusive. Rurden to pn>ve 
contrary, is on .such person. .VIR 1900 .\ll 
4.31 (433): 1900 Cr LJ 87a: 19.VJ All LJ 
833. (Case under Secticjii 14 <»1 Foreigners 
All. 1940.) 

(3) Kntrv in the pa.s.sport is a conclusive 
evidence ol the aequisition of the eilizeii- 
ship right of the counlrv issuing the pass- 
port in view (»( Seij. HI of Rule 30 framed 
under Section 9. AIR 1962 Assam 38 (38| 

(DH). 


(4) \ passport of Pakistan. *)n Ihe 
.strciiglli of which a person enters India, 
raises a |)resumplion against him that he 
has ac(|uired llie eilizenship of that 
counlrv. Such a pre.^iimption is nhul- 
table. The burden of proof in that event 
slufls on thal person to e.\i)lain that the 
declaration contained therein that he is a 
national of Pakistan is not true. \IR 1901 
Giii 109 (114): (1961) 2 (iuj LR .'>7. 

{.')) No douhl a passport is an idenlilv 
and travel document but it might also evi- 
dence the nationality of the person to 
whom it is issued. AIR 1961 .Mad 129 
(138): {I960) 2 MLJ 290 (DB). 

(6) Para. .1 ol S<'h. HI of Citizenship 
Rules (19.'i6). has regard not only to Ihe 
obtaining ot the passport (»f a loreign 
counlrv hut what is crucial is the contents 
of the document and in particular the 
declaration l>v oJTicial of foreign country 
♦lial liie Itolder of the passport has been 
recognised by him as a citizen of that 
eoimlry. AIR 1061 Mad 129 (143): (1960) 
2 MLJ 290: ILR (1960) .Mad 697 (I)Ii). 

(7) Entry in India on a short term visa 
on Pakistan passport indicates that visa 
holder iias ac<iuired Pakistan Citizenship 
in view ol Rule .'i (d) of Citizenship Rules 

IA\ KliU. 

(8) Passport to Indian National is no 

ac<|uires loreign citizenship 

LW 65 

1962 SC naoT*** "" 


7. Valldlfy of serllon and rule.s. — ( I 

Seetion 9 and Rule 3 in Scli. 3 of tie 
Cilizenship Rules. 19.56, are intra vires an. 
valid. AIR 1962 SC 1778 (I780r (196-» 


Supp 3 SCR 288. (.VIR 19.'»7 Vndh Pin 

1047. I 'a r 1 1 V r<- ve rsed . i 

(2) Seclion 9 (2) does not ollCiul Aiti 
<le 19 (1) (el of Constitution. ,\1R 1962 
SC 1052 (1066. 10()7i: 1962 (2) Cri l.J ’M.')- 
1962 Sup 3 SCK 23:). 

|3) Sell. 3, Rule 3. (lilizen.vhip Rules. 
1956 whicli makes it obligatory on llu- 
eiKiuiiing aulhoiily t.. inler the aciuisi 
lion ol citizenship ol loreign country Iron: 
llie tact lhal the passport of loreign 
country has been obtained by joi Indian 
litizen. is a -riile ol evidence' and falls 
wiihin llu- .-scope prescribed by Section 9 
(2). The ihalleiige to Us validity on Ihe 
gioiuul that it is a rule o| .subslantive la\v 
must, iherelore. lail. Unis. Hn. rule must 
be held to be ultra ^il■es. (Ptr .Majorilv: 
Uasgupla ami Sarkar JJ. contra ) VIR 
1962 SC 10,52 (1061. 106.'). 1070. 1071. 1072. 
1073): 1962 Supp 3 SCR 2.35: 1962 (2) Cr 
LJ 215. (AIR 1957 Andh Pra 1017 and 
AIR I960 .\l| 637. Ov.-rruled. ,\1R 1959 
Rom 192: .VIR 19.58 Raj 172 and AIR 1961 
Mad 129. .Vpproved.) 

(4) In enacting Section 9 (2). the Legis- 
lalure has not abdicated its essential legis 
li'live lunclicai in la\'our of Ihe rule-making 
authority. Seclion 9 (2i is valici, \]\\ 

1962 SC 1052 (106(). 1067): 1963 RLJR 99: 
(1963) 1 SC.V 1.36: 1962 Supp .3 SCR 235- 
|19C)2) 2 Cr LJ 215. 

(.)) (.laiise 3 and (.laiise 5 (])) and (d) 
ot Sch. .1 t)l f.itizenship Rub-s which result 
in summarily defining an Indian Citizen of 
bis citizenship j)y bringing Seetion 9 (1) 
into play, mu-'.l be considered null aiul 
void in view of Article 19 (1) (e) and .Vrli 
cl( 13 (2) of Constitution. AIR 1961 .\ll 
507 (.lOS): 1961 All LJ 222: 1961 (2) Cr LJ 
^ ^ 1 • 


(6) Seclion 9 of the Cilizenship .\c| does 
not violate the provisions of either .Arti- 
cle 14 or Article 19 of the Con.stitulion. 
It IS not, eorreet to .say that the Parlia- 
ment has entrusted an arbitrary power to 
the Central (iovermnenl for depriving 
citizenship rights of anv person or class of 
peison.s. AIR I960 Pal 98 (lOOl: 19.59 
ReJR 584 (UBi. 

(7) .Section 9 (2) of the Act and Para. 3 
o. .Sch. HI of Cilizenship Rules. 1956 do 
not contravene .Vrliele 14 of Constitulioii. 

Vw (1960) 2 MLJ 290 

(UR). 

‘■H) Rules contained in .S<h. Ill of 
C itizenship Rules, 19.56 do not infringe prf>- 
visions of Arlicio 19 (1) (d) and (e) of 
C-onstilulion. VIR 1961 Mad 129 (1.36): 
(1960) 2 MLJ 290 (DR) 


(9) The (|ueslion whether a person was 
or was not a citizen of India is oul.si<Ie 
the .scope ol Article 19 of Constitution, hut 
^ dependent upon the relevant law which 
1 arhamenl is enabled to make under .Arti- 
cle 11 ol Constitution and Entry 17 f>r 
Lnion List. AIR 1961 Mad 129 (1.36;; 

MI-J 290: ILR (I960) Mad 697 
lUR). (Rules contained in Seh. HI of 
Citizenship Rules. 10.50 tin not infringe pro- 
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visions of Article 19 (1) (d) and (c) of 
Constitution.) 

flO) In view of Article 11 of the Consti- 
tution, Parliament is competent to provide 
for the termination of citizenship by enact- 
ing Section 9. Parliament is also com- 
petent to make rules of evidence for pur- 
poses of determining wliolher a person has 
ceased to be an Indian citizen or not. The 
rules of evidence Iramed in Clause 3 ol 
Sch. Ill of Citizenship Rules, 1956 are not 
violative of Article 19 of the Conslilulion 
and the Central Government has power lo 
determine Ihe question of citizenship in 
accordance with those rules. .\IR 1962 .\ll 
383 (386, 390): 1962 .\I1 LJ 123: 1962 (2) 
Cri LJ 166 (DB). (AIR 1957 Andh Pra 
1047, Dissented from.) 

(11) Para. 3 of Sch. Ill of Citizenship 
Rules, 1956 do not conlravcne Article 14 
of Constitution. AIR 1961 Mad 129 (142): 
(1060) 2 Mad LJ 290 (D13). 

(12) Para. 3 of Sch. HI of Cili/.enship 
Rules, 1956 cannot be held lo be beyond 
the rule-making power under Section 9 (2) 
on the ground that the rule making power 
under Section 9 (2) enabled only a rule of 
evidence lo be prescribed, but Para. 3 ol 
Sch. Ill had promulgated a rule of sub- 
stantive law. AIR 1961 Mad 129 (140, 141): 
(1960) 2 MLJ 290 (DB). 

(13) Para. 3 of Sch. HI of Citizenship 

Rules, 1956, is not invalid on ground o| 
unreasonableness. AIR 1961 Mad 129 (I41» 
142): (I960) 2 MLJ 290 (DB). (1943 KB 

223, Rel. on.) 

(14) Section 9 (2) contemplates, an 

enquiry to find out and arrive at a t^n- 
elusion fls lo whcllicr iin Indinn citizen hud 
or had not acquired foreign nationality. 
Provisions of Para. 3 of Sch. HI of Citizen- 
ship Rules, 1950 are not invalid a 

rule of evidence on ground ol Us being 
in contradiction of Section 9 (2). AIR 
1961 Mad 129 (140): (I960) 2 MLJ 290 

(DB). 

(15) Section 9 cannot be held to be 
unusually and unreasonably harsh on the 
ground of its not providing for similar 
safeguards provided for in Section lOi 
AIR 1961 Mad 129; (1960) 2 MLJ 290 (DB). 

(16) Section 9 has not conferred an un- 
regulated and naked arbitrary power con- 
sUtuling a denial of equal protection ol 
laws (’57) AIR 1957 Andli Pra 1047 
(1051): ILR (1957) Andh Pra 755 (DB). 

(17) The section cannot be held to be 

Invalid on the ground that ll >dolatcs Arti- 
dj 19. AIR 1957 Andh Pr” (1051); 

ILR (1957) Andh Pra 755 (DB). 

(18) The power of Central Govcrnmcnl 

to appoint an aulhorily SccUoi) 9 

nprmits it to i appoint itself as the cgnsli- 
K LihorUv. AIR 1957 And). 101^ 
(lOM): ILR (1967) Andh Pra 755 , (DB). 

(19) Inasmuch as sub-seclion (2) of the 
>A/'iinn exorcssW provides for framing 
*.pccla"l X if evidance lo deal with 


matters ari.sing under sub-sectionofl)*' 
Rule 3 of Sch. 3 of the Citizenship Rules 
framed under the Act cannot be struck 
down as going beyond the scope of sub- 
section (1). AIR 1958 Raj 172 (174):, ILR 
(1958) 8 Raj 928 (DB). , t 

8. .JurlsdiclioD of Civil Court. — fl) Civil 
Court is not prohibited from detcr’m^frig 
questions concerning nationality' of a 
person other than those mentiofied'In^S^c- 
lion 9 (2). AIR 1962 SC 70 (72). 

(2) Though Section 9 or Rule 30 do not 
expressly provide for a reference of the 
question barred under Section 9 (2) by 
Civil Court itself to the Central Govern- 
ment such a power can be ipferred by 
necessary implicaUon from Section 9 hnd 
Rule 30, itself. J963 All LJ 75; 1963- All 
Cr P 77: 1903 All WR (HC) 78: AIR 1963 
All 482 (483, 484). (AIR 1902 SC 70, FoHi) 

1.3) Scclion 9 (2) of the Citizenship) Abt, 
1958 does not exclude or bar the 'jurisdi*^' 
tion of Civil Courts in determining th6 
(jiiCsUon as lo the acquisition or leifniUJ*' 
lion of citizenship when such' a (JiPeslion 
arises in any proceedings befbrd thelA. 
AIR 1961 Gui 109 (115): ( 1961 ) 2 'Gu.i LR 
57: (1961) 2 Gui HCR 174. (AIR" 1961^ 
All 637 and AIR 1960 All 336 and Ajh 

1960 All 431, Rel. on; AIR 1958 All 105. 

Diss. from.) i 

(4) The question whether a Person _ is 
an Indian citizen or a foreigner, as diSlij^t 
from the question whether a pclsdil havihg 
once been an Indinn citizen hAs"^ rcnoUii^cOu 
that citizenship and acquired a ' 
nalionalil 3 ', is not one which is within mf 
exclusive jurisdiction of the Central Qp'^j 
crnmcnl lo decide , and bonce the Civil 
Court is competent lo determine' It by 
virtue of Section 9 (2) read with Rule 30. 

1961 Andh LT 930: (1962) 1 Andh WR HO: 

AIR 1962 Andh Pro 247 (249). " 

(5) Where the Cilizcnship Abt, ’ 1955 

came into force while a iuit raising a ques- 
tion referred lo in Scclion 9 (2). was pebdr 
ing, Ihe jurisdiction of the, Civil Court tp 
determine the questioh is hot' barred _ by 
that provision. AIR 1963 All 260 (263). 
1963 (1) Cr LJ 724. , , 

(0) Once the Civil Court detides thdl 
the person had lost his Indian cilizenship 
on 26-1-1950, the jurisdiclion to decide the 
nalionalily of the person would rest 'ini the 
Civil Court and not in the i Central Qovprn- 

ment. 1966 .All LJ 867 (DB). , i 

(7) Civil Court has jurisdiction lo decide 
question, of citizenship of person whO' had 
migrated lo Pakistan lin 1947448 .be- 
came Pakistani national. 1968 Ra.’j ^ L\V 

143 (DB). . M ' : 

(8) In suit for declaration that ploiniin 

is Indian Citizen and/or ,ipennancim 
iniunction restraining Government iroto 
deporting out of India an application; tpr 
temporary injupclionqcannpt 
on sole ground that suit ; is 

able. Until Ihe detemmalion by Ccu)rm 

Government Uial Ihc plaintiff has hi 
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Indian citizenship he is entitled to say llial 
he continues to be an Indian citizen and 
to seek the protection of Court rrf)ni being 
unlawfully deported. AIR 1964 All 63 
(64); 1963 All LJ 997. 

(9) Section 9 (2) debars a Court Iroiii 
trying the issue whether an Indian citizen 
has acquired citizenship of anolbct 
country, but the section does not bar Die 
Court from considering the qucsli<in whe- 
there the person concerned ever bicainc 
a citizen of India. .AIH 1965 Cal 1 (2'; 
1965 (1) Cri U 22: 68 Cal WN 1140 (Dlij. 

1 10) Suit lor iniunction restraining Cov 
cinmcnt (rum deporting plainlilT alleging 
himself to be citizen of India is not barred 
What is barred is decision by Court of 
question whether plaintilf has accpiired 
foreign citizenship. When such question 
arises, proper course for Civil Court is 1“ 
refer it to Central Government and sla\ 
further hearing until decision ol Central 
Government is leccived and then decitb- 
suit according to law. AIK 1969 All 2^.3 
(226). (AIR 1963 All 482, Foil.; and AIR 
1962 SC 70. Rel. on.) 

111) Finding that a person did not 
migrate to Pakistan and Iiad no intention 
of settling there permanently is one ol 
fact and cannot be reviewed in secoiul 
appeal. AIR 1963 All 205 (206); 1963 111 
Gri LJ 502. 

9. Jurisdiction of Criminal Court. — (ti 
The question whelbcr a person is an 
Indian citizen or a foreigner, as distiiK t 
from the question whelbcr a person ba\ 
ing once been an Indian citizen lias re 
nounced that citizenship and acquired a 
foreign nulicnnlity. is not one, which is 
within the exclusive iurisdiction of the 
Central Government to decide. The Coiirls 
can decide such question. AIR 1961 SC 
1467 11409, 1470): 1961 (2) Cri LJ 573; 

(1062) 1 SCR 737. (Case under Section 14. 
Foreigners Act.) 

(2) When the very question whether the 

person concerned is an Indian national is 
in di.^pute the question of any decision by 
the Central Government under Section fl 
of the Act and the rules framed there 
under does not arise. Courts are com- 
petent to decide the question whether or 
not a person is an Indian citizen or whe 
Iher or not he was deemed to be an Indian 
citizen under the provisions of Article 5 
of the Constitution. 66 Bom LR 216: 1961 
(2) Cr U 399; AIR t964 Bom 235 (237. 

2381. 

(3) Court in prosecution under Section 
14 of Foreigners Act, 1946 has no power 
to determine the que.<«tion of change of 
India citizenship. AIR 1965 Orissa 145 
(147>; 1965 (2) Cri LJ 232. 

<4) There is no repugnance between the 
provisions of Section 9 (2) of the Citizen- 
ship Act and the provisions of the Criminal 
Procedure Code and the Evidence Act as 


to lead to the inference tliat Section 9 (2) 
lakes away the jurisdiction of a Criminal 
Ci.'Uil to decide the que.stion e\'en Ihougli 
it relates to a lad in is.sue or a r(‘le\ant 
lad. AIR 1960 All 336 (337. 338): (I960) 
Cr LJ 771; 1960 All L.I 86. (In case under 
Section 14, Foreigners .Vet, (hat the accus- 
ed i.s a foreigner, is a fact in issue and 
the question under Sedion 9 (2l is related 
to it.) 

(5) In view of .Section 9 (2) of Citizen- 
ship .Vd (195,5) read with Rule 30 of Cili- 
zuislnp Rules (1956), the question of loss 
ol Indian Cilizensliip in the ca.se of a per- 
son who had gone to Pakistan, can he 
decided (;nlv hv Ccntj'al Government aud 
not by tlje Courts in India. 1963 Vll WR 
(IIC) 700; 1963 All Cr R 392. 

(G) Inder Sedion 9 (2) ac(|iii.silion of 
eitizen.ship of another Country is to he 
dccitlod Ijy an authoijly. Bui <|uestions 
\^helher a person has renounced his 
citizensiiip oi' wlidJjcr he has been depriv- 
ed of his citizenship are matters to wliidi 
Settion 9 (2) does not apply and they can 
he decided by Courts. Alii 1963 Gu'i 226 
I229):__1963 (2) Cri LJ 26.5: (1963) 4 Guj 
LR 1073 (DB). (Reversed on facts in AIR 
1965 SC 810.) 

9-A. Prosecution under Section 14, 
Foreigners Act, 1946.— (I) Where after 
obtaining decision ol Central Government 
under Sedion 9 and Rule 30. a person is 
prosecuted under Section 14 of Foreigners 
Act (1946i by State Government, the pro- 
ceedings do not gel vitiated on the ground 
that the order communicating decision of 
Central Government was served upon him 
alter framing of I'hiirge under Section 14 
jgainsl liim. Unless there is sonic ques- 
tion of preiudicc being caused, Court 
should not disregard decision of Central 
Government. AIR 1969 All 165 (169). 

(2) Where person bom and domiciled in 
India prior lo coming into force of Con- 
stitution goes to India lor short time but 
comes lo India on Pakistan passport an<l 
overstays, in absence of decision of 
Central Goveramcnl under Section 9 of 
Citizenship Act he cannot be prosecuted 
under Section 14 of Foreigners .Act for 
breach of para. 7 (2) of Foreigners Order. 

1963 (I) Cri LJ 817 (818) (AH). 

(3) Under Section 9 (2) read with R. 30 
ot the Citizenship Rules the proper auth- 
ority to determine the question as to 
nationality of a person is the Central Gov- 
ernment and tlie person cannot be prose- 
cuted under Section 14 of Foreigners Acl 
(1946) wilhuul first obtaining the decision 
of the Central Government under Section 9 
(21 of the Citizenship Act. AIR 1962 All 
383 (387): 1962 (2) Cri LJ 166; 1962 All 
LJ 123 (DB). 

(4) Where in pro.secution under Sec- 
tion 14 Of Foreigners Act (1946) the 
accused is an Indian Citizen by reason ol 
birth, the burden is on prosecution lo 
prove that he hod in someway renounced 
or forfeited Indian Citizenship. AIR 1901 
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All 507 t508j; KHU (‘>1 Cr IJ 441: 1901 
All U T>‘2. 

15) rroscclilioii ti) suruscd iiiuler S<‘«' 
lion 14 read with Seclioii (2) (c) (H 
I'o! ei£»iifis Ac'l (I94l)j wilhoul detorinina 
lion oi (lueslion o| Ihe ac(iuisilion ol cili 
/ciiship of anolhcr coiintrv as ftnilemplat 
td under Cili/.enjliip Act. is premature. 
AIR 1959 Andh Pra 241 (24:i. 244). 1959 
Cri l.J 501: Il959i 1 Andli WR 1.48. 

Where a person who i.s not a 
fcneif'iier eiilcrs India on Ihikislani pass- 
port under Indian visa for limited period 
uplo 40 4- 1950 and overslays in India, sueli 
a perscin eannol be prosecuted under Sec- 
tion 14, Fortisners Ael, 1940 for non-com 
p'iance N\ilh unauthorised order of Uistriet 
Superinnndenl oi Police under Seelion 4 
of that .Acl. AIR 1959 Rom 525 l527). 

1959 Cii U 1410; 01 Rom LR 803 (1>B). 

to) Where in prosecution under Sec- 
tion 14 ol loieiKliers Act (1940), the 
accuseil claims to be a citizen ol India at 
(he commencement ol Constitution, hurdcai 
lies still on him to show that reiiuire- 
ments ol Articles 7 and 9 ol Consiitutiun 
.ire lulfilled. MR 1905 Cuj 220 l232): 1904 
(21 Cri U 205: (1903) 4 Ou) uK 1074 
ll.»R/. iReversed on tacts in .MR iu(>5 
MO.) 

(/) Whether person lost citizen.ship “i 
India under Section 9 (\) hy iniKratiii).: to 
Pakistan subseciuent to Constitution com- 
in)' inio force has to be decided by Cemral 
(jcAortimiiil and not by Court. Decision 
should be made prior to prosecution ol 
acc used. 1900 Mad LW (Cr) 19: 1900 .Mad 
W.N 99. lAlR 1902 SC 1778 and I9b5 
.MWN Cri 85, Foil.; AIR 1904 SC 1045. 

(8) The question of change of citizen- 
ship <jI one country to another is a ques 
lion c.vclusively determinable hv Central 
Government under Section 9 and until 
such delerminatioa the State Govenimenl 
can lake no action under Section 14 ol 
the Foreigners Act, 1940. (1905) 7 OJD 
47; 31 Cut LT 495 * 1905 (2) Cr LJ 232: 
AIR 1905 On.ssa 145 (147). 


(9) Section 9 (2) does not apply lo a 
case governed by Article 7 of Constitution. 
AIR 1904 Pul 384 (380, 387): 1904 (2) Cri 
L.J 327: 1904 HLJR 322. (Person mig 
latiiig lo Pakistan in December, 1947 lenv 
ing his lamily in India — Return to India 
on Pakistani passport obtained in 19a/ — 
Petitioner not leaving India as directed b> 
nulhorilie.s — He is guilty of nlTenre uiulei 
Section 14, Foreigners Act.) 


10. Order ol dcporlollon — Vnlldlly. — 

(I) An order ol deportation pas.sed b\ a 
Stale Government against a Pakistani 
found in the Stale cannot be sustained 
where there is no enquiry by the Central 
Government about liis status. AIR 1902 SC 
1778 (1780-1781): (1962) Sup 3 SCR 284. 

(2) Deporlalion order by Slate Govern- 
ment before obtaining dcterminnlion ol 
Central Government on question of nation- 


alilv is invalid. AIR 1905 All 191 (193): 
1905 (I) Cri LJ 522: 1904 All LJ 700 (DR). 

(3) In a (.a.sc where the pelilioner ha.s 
shded in his application lor pa.ssporl and 
vi.sa that lie is n Pakistani national and 
has migrated irom India lo Pakistan in 
1948. his nationality cannot be delennlned 
under the ('ilizenship .\et. Rut Article 7 
ot (he Conslilulion will apply and he must 
he deemed lo be a Pakistani national. 
Hence hi.s internmeni under Section 3 ol 
the Foreigners (Intcriimont) Order is valid 
(lyOOi 2 Andh WR 171 (DR). (AIR 1904 
.SC 045 and AIR 1962 SC 19.52. Rel. on.) 

(3'.\) .\s llie decision on Ihe ([uuslion 
whether a person had acquired the citizen- 
ship of anotticr conlry can be decided only 
by Itie Central Goveinmenl an order «»I 
Stale Govenimenl, before obtaining Ihc 
decision of the Central Govenimenl. expel- 
ling a person on the ground Ihiil he had 
ohiaiiu'd Pakistan citizenship is not a valid 
Older. .MR 19.57 .\ndli Pra 1047 |l()53j; 
11. R (1957) .\ndh Pra 7.55 (DIM. 

|4) Di.spulc regarding acquisition ol 
foreign citizenship can be decided by 
Central Government alone. Nolicc under 
.Section 3 (2) (ci of Foreigners .\cl in 
ab.sence of .such decision is invalid. .VIR 
1901 Assam 50 (.52): ILR (1901) 13 Assam 
174 (DR) (AIR 1900 Pal 98 and AIR 
1959 Punj 201. Rcl on.) 

(5) The queslion of reiumcialion of 
citizenship will have lo be decided bv Ibc 
Oniral Government, as a Tribunal under 
Seelion 9 (2). which lias exclusive iurisdir 
li(*n lo delerminc that question- hi 
absence of any order of Central Govern- 
men! declaring a particular person as a 
foreigner, the order of Stale Oovernmeiit 
declaring him a foreigner i.s premature. 
MR 1902 Guj 194 (196. 197): (1962t 3 Gu| 
LR 85 (DR). (Migration lo Pakislim in 
19.53 during minority -• Return to Iiuli.i 

in 19.54 on Pakistani Pa.ssporl \b.sencc 

of order by Central Government under 
Section 9 (2) of Citizenship .Act — Pre- 
sumption of renunciation cannot be marie.* 

(5-A) \ person ha.s to seek Ibe dtdci- 
mination of the question w'hether or not he 
is an Indian national or a nalional m 
any other country from the Central Gnv^ 
ernmciit as provided hv this section and 
Rii*e .30 ol Ihe Rules framed under ln^‘ 
\cl and he cannot seek a remedy from the 
High Court under Article 226 rif the Con- 
stitution. (’58) .MR 19.58 .All 105 (lOO). 

(fi-B) An order of expulsion against « 
person will nol he inlcrfercd with in 'vnl 
pror codings where lliere is prima facie 
evi'lcnce in the shape of a passport ami 
the visas obtained by him lo show his liv- 
ing ac(|uired foreign nationality. The 
appropriate authority before whom he 
should contest the question whether or not 
he ha.s lost Indian nationality is the 
Central Government under Rule 30. Ain 
19.58 Andh Pra 701 (763). 
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(6) If Ihc person was nol a cilizen ol 
India by reason of his acquisilion «'! 
PakislanI cilizensliip he was a foreigner 
witliin Seclion 2 (a) of the I'oreiKucrs Acl. 
1916, (ui Ihe dale when the imput'ned 
orders were served on him and c»)nsequenl- 
ly the direclion issued to him under Sec- 
tion 3 of tile Foreigneis Acl. 1946 would 
therefore, be valid. AIK 1961 Mad 129: 
(1960) 2 MU 290: ILK {I960) Mad 697 
(DB). 

I?) lii absence of order under Seclion 0 
of Cilizenship Act, an order under Sec- 
tion 3 l2) (c). ForeiRiiers Acl cannol be 
passed against a [)erson who is citizen ol 
India at coinmenceinenl of Constitution, 
goes to Fakislan withoul visa and reUirns 
lo India on Pakistan passpiJrl. AlH 1962 
Puni 333 (336): 1962 (2) Cr LJ 99: 64 

Puni LK 224 (DB). 

(8) Person's right to citizenship can be 
terminated u.'ider Sections 9 and 10, after 
an eiuiuiry has been lield on notice lo 

the person concerned. Deportation ol an 
Indian citizen under Foreigners Act (1946) 
wUhoul any enquiry as to wlien and how 
he lost his citizenship is unreasonable. 
AIU 1959 Puuj 2G1 (264); 60 Punj LR 696. 

{9) Any action by the Stale Governinenl 
it; proceeding for deporlalion of a person 
withoul obtaining the decision of the 
Central Government on question under 
Section 9 (2) will be uiuuilhurised and un 
justified. AlH 1961 Raj 182 (184): 1961 

(2) Cri LJ 283: 1961 Raj LW 108 (DB). 

(10) U^icstion of Citizenship to be deter- 
mined before order of deportation is 

carried out. 1959 Raj LW 299: II. R 
{I%8) 8 Raj 761 (DB). (.Minor’s nation- 
ality.) 

11. Jurisdiction of High Court under 
Article 226 of Constitution. — (1) Where 
an order asking a person to leave India 
made under Seclion 3 (2) (c) of Foreigners 
.Act is challenged in petition under Arti- 
cle 220 of Constitution, the quc.stinn is 
whether that person is a foreigner or an 
Indian citizen. Section 9 of Foreigners .Vet 
applies to the case. Neither Section 8 of 
Foicigners Act, nor Seclion 9 of Cilizen- 
.ship Act, has any application lo the case. 
AIR 1961 SC 1526 (1526, 1527): 1961 (2) 
Cl U 70.3: (1962) 1 SCR 744. 

(2) Question relating to validity of order 
ot Central Government determining 
nationality of a person under Section 9 (2) 
cannot be gone into in habeas corpus peti- 
tion under Article 226 of Constitution. 
1967 Cr U 1223 (1224): 1967 All WR (HC) 
104 (DB). 

(3) Section 9 (2) of the Act and Rule 30 
and Sch. 3 of Citizenship Rules (1950) do 
not apply lo person who has not acquired 
citizenship of another Country (Pakistan) 
and High Court under Article 226 of Con- 
stitution is competent to determine (|ues 
lion of his nationality. 1962 (1) Cr LJ 
2.56: 1962 All WR (HC) 236: 1962 All Cri 
1,56. 

IVol, 2.1 3 A. M, 35 


(4) Section 9 (2) is no bar to Ihe juri.s- 
diction ol High under .\iticle 226 

of Constitution lo decide iinttcrs relating 
lo ac(|ui.sition ol' citizenship ol foreign 
country by an Indian (dlizen. .\IK 1900 
All 637 (640): 1960 All LJ 461. (Uverruied 
on another point in AIR 1902 SC 1052 and 
doul)ted in AIU 1962 SC 70.1 

i5) Question of citizenship of a person 
is a complicated question oj fact and can- 
not be <IeaU with in writ petition. Ques- 
tion is essentially a political in nature and 
Central Governinenl should be permiUed 
lo decide Ihc matter in first instance. 
AlH I960 All 559 (561); 1960 Cri LJ 1176. 

(G) In proceedings under Article 226 ol 
Cimstilution, wherein (luesUon of cessation 
of Indian Citizenship is raised, question of 
voluntary acquisition of foreign citizenship 
cannot be allowed to be raised subsequent- 
ly so as lo oust the Jurisdiction of High 
Court by virtue of Section 9. .\1R 1962 

Assam 103 (104, 105): ILR (1962) 14 

Assam 313 (DB). 

(7) Queslion whether or not a person is 
an Indian national is a question of fact 
and not open in writ application. That 
matter ought lo be decided by a suit. 
11963) 2 Cr LJ 210 (213, 214) (DB) (Cal). 
(AIR 1961 SC 1467, Hel. on.) 

(8) A petition under Article 226 of Con- 
stitution for writ lo postpone deporlalion 
for affording him opportunity lo move 
Government under Section 9 (2) is nol 
n-uinlainable. AIR 1960 Madh Pra 381 
(381, 382) (DB). 

(9) II certain persons were citizen of 
India, when Constitution caino into force, 
but arc alleged to have lost the citizenship 
on account of their acquisilion of tlie citi- 
zenship of another country then liiat ques- 
lion will be determinable under Section 9 
(2) of Citizenship Acl by the Central Gov- 
ernment but not by High Court under 
Article 226 of Constitution. 1964 Raj LW 
591 (DB). 

12. Stay of proceedings. — (1) Civil 

Court should refer tlie que.stl»)n covered by 
Section 9 (2) to the Central Government 
and Slav furtlier hearing of the suit till liie 
decision tq the Central Government is 
received. AIR 1963 All 482 (483. 484): 

1963 Ail LJ 75. 

(2) Lven though the Magistrate in a case 
under Seclion 1-4, Foreigners Acl has juris- 
diction lo decide the question as referred 
10 in Section 9 (2) of Citizenship Act, he 
can stay the proceedings to await the deci- 
sion ol the Central Government on the 
([uestion which would be binding ou him. 
The mailer, however, is within his dis- 
rietion and he is not bound to stay the 
proceedings. AIR 1960 All 336 (337, 338): 
1960 ALJ 86: 1960 Cr LJ 771. (Where, 
the accused had ample lime to move Ihe 
Central Government, hi refusing to stay 
the proceeding the exercise of discretion 
by Court is not erroneous.) 

(3) A person who is prosecuted under 
Seclion 14 of Foreigners Act is nol enlitlerl 
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10. Deprivation of cilizensliip. — (1) A citizen of India who is such by natu- 
ralisation or by virtue only of clause (c) of Article 5 of the Constitution or by re- 
gistration otherwise than under clause (b) (ii) of Article 6 of the Constitution or 
clause (a) of sub-section (1) of Section 5 of this Act, shall cease to be a citizen 
of India, if he is deprived of that citizenship by an order of the Central Govern- 
ment under this section. 

(2) Subject to the provisions of this section, the Central Government may, by 
order, deprive any such citizen of Indian citizenship, if it is satisfied that — 

(a) the registration or certificate of naturalisation was obtained by means of 
fraud, false representation or the concealment of any material fact; or 

(b) that citizen has sho\Mi himself by act or speech to be disloyal or dis- 

affected towards the Constitution of India as by law established; or 

(c) that citizen has, during any war in which India may be engaged un- 

lawfully traded or communicated with an enemy or been engaged in 
or associated with, any business that was to his knowledge carried on 
in such manner as to assist an enemy in that war; or 


Section 9 — Nolc 12 (contd.) 
to claim that the Criminal Court should 
stay its hands merely because the dispute 
about citizenship is raised before it for 
the first time. AIR 1961 Orissa 174 (177): 
1901 (2) Cri LJ 658: 27 Cut LT 189. 

13. Election cases. — (1) Jurisdiction of 
election tribunal to decide whether a 
person, elected as a member of gram 
panchayat under West Bengal Panchayat 
Act, (1 of 1957), had acquired citizenship 
of India, is not taken away by Section 9 
(2j. AIR 1963 Cal 527 (628) (DB). (AIR 
1962 SC 70 and AIR 1961 SC 1467 and 66 
Cal WN 108, Rel. on.) 

(2) Passport to Indian national is no 
proof that he acquires foreign citizen.^hip. 
AIR 1961 Raj 122 (125): 1961 Raj LW 65 
(DB). (Case under Representation of the 
People Act (1951) — Reversed on another 
point in AIR 1962 SC 1156.) 

(3) Where A opted for service under 
Pakistan Government in 1947 and left for 
Pakistan, leaving wife in India, but return- 
ed to India in 1953 on Pakistani passport 
and applied for Indian citizenship and on 
these facts the Electoral Authorities delet- 
ed A's name from electoral roll on finding 
that A migrated to Pakistan and never 
became citizen of India, order of Electoral 
Authorities could not be interfered under 
Article 226 of Constitution. Section 9 (2) 
did not preclude Tribunal from recording 
such finding. AIR 1965 Cal 1 (2, 3) (DB). 
(Cose under Section 16 of Representation 
of the People Act, 1951.) 

Section 10 — Note 1 

(1) Seclion 10 is punitive in its nature 
and that is the ratio of the safeguards 
provided by it. AIR 1961 Mad 129 (137); 
(1960) 2 Mad LJ 260 (DB). 

(2) If the certificate has been obtained 
by misrepresentation and fraud, it is open 
to get the certificate cancelled under Sec- 
tion 10, or to prosecute the person under 
Section 17. AIR 1963 Assam 65 (55) (DB). 

(8) Where In applications for certificate 
of registration as Indian citizen, the appli- 


cants mention the fact that their applica- 
tions for permission to settle permanently 
in India has been rejected bv Government, 
there is no concealment of material facts. 
AIR 1967 SC 107 (108, 109): (1962) 1 SCR 
772. (Cancellation of rcgistr.ation held to 
be wholly illegal.) 

(4) In the case of a person who had 
migrated to Pakistan after 1-3-47 no ques- 
tion of an order under the section being 
necessary to deprive him of citizenship can 
arise because the citizenship is already lost 
by his migration long before the Act. 
(1958) 62 Cal WN 589 (594), 

(5) Where a mohammadan and his wife 
and children were born in India and were 
domiciled in India at the commencement 
of Constitution on 26-1-1950, but left India 
for Pakistan for the first lime in 
March 1950, he and his family members 
must be considered to be citizens of India 
within Article 5 of Consliluton. AIR 1959 
Punj 261 (263): CO Pun LR 690. 

(0) Passport by foreign country to Indian 
national is no proof that he voluntari-' 
ly acquires foreign citizenship, because 
such a passport can also be given to citi- 
zen by birth or descent. AIR 1961 Raj 
122 (125): 1901 Raj LW 05 (DB). (AIR 
1957 Andh Pra 1047, Relied on.) 

(7) If a person at the commencement 
of the Constitution is not a citizen of India 
or is deemed not to be so under 
Article 7, then he can be treated as a 
foreigner unless subsequently he acquires 
on has acquired citizenship of India under 
this Act. AIR 1950 Punj 201 (265): 60 
Pun LR 606. 

(8) It is not open to the High Court 
in a writ petition to c.xprcss views on 
question of migration and adoption of 
nationality of another country, which to 
certain extent also relate to intention of 
party concerned. AIR 1050 Punj 201 
(206): 00 Punj LR 090. 

(9) A minor cannot change his nationa- 
lity without action being taken on consent 
being given by his guardian. AIR 1961 
.All 507 (508): 1001 (2) Cr LJ 441: 1061 
All LJ 222. 
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(d) that citizen has, within five years after registration or naturalisation, 

been sentenced in any country to imprisonment for a term of not less 
than two years; or 

(e) that citizen has been ordinarily resident out of India for a continuous 

period of seven years, and during that period, has neither been at any 
time a student of any educational institution in a country outside India 
or in the service of a Govermnent in India or of an international orga- 
nisation of wliich India is a member, nor registered annually in the 
prescribed manner at an Indian consulate his intention to retain his 
citizenship of India. 

(3) The Central Government shall not deprive a person of citizenship under 
this section unless it is satisfied that it is not conducive to the public good that that 
l)ersou should continue to be a citizen of India. 

(4) Before making an order under this section, the Central Government shall 
give the person against whom the order is proposed to be made notice in writing 
informing him of the ground on which it is proposed to be made and, if the order 
is proposed to be made on any of the grounds specified in sub-section (2) other 
than clause (c) thereof, of his right, upon making application therefor in the pre- 
scribed manner, to have his Ciise referred to a committee of inquiry under this 
section. 

(5) If the order is proposed to be made against a person on any of the 
grounds specified in sub-section (2) other than clause (e) thereof and tliat person 
so applies in the prescribed manner, the Central Government shall, and in any 
other case it may, refer the case to a Committee of Inquiry consisting of a chair- 
man (being a person who has for at least ten years held a judicial office) and two 
other members appointed by the Central Government in this behalf. 

(6) Tile Committee of Inquir)- shall, on such reference, hold the inquiry in 
such manner as may be prescribed and submit its report to the Central Govern- 
ment; and the Central Government shall ordinarily be guided by such report in 
making an order under this section. 


SUPPLEMENTAL 

11. Commonwealth citizenship. — Every person who is a citizen of Common- 
wealth country specified in the First Schedule shall, by virtue of that citizensliip, 
have the status of a Commonwealth citizen in India. 



Section 11 — Note 1 

vl) Citizen includes only natural persons 
and not juristic persons like Corporu- 
lious. State Trading Corporation, a Com- 
pany registered under Companies Act, 195G 
is not a citizen and cannot maintain peti- 
tion under Article 32 for enforcement of 
fundamental rif^ht under Article 19. /MK 
1903 SC 1811 (1821. 1823, 1835): (1961) 4 
SCR 99. (AIR 1953 Raj 188 and AIR 1901 
Cal 258, AIR 1959 Cal 45 and AIR 1953 
Assam 177, InipUedly overruled.) 

(2) The citizen of a Commonwealth has 
a status in between a foreigner and n 
citizen of India. He has more rights than 
a foreigner but less rif^hts than a citizen 
of India. A Commonwealth citizen does 
not by virtue of that alone become a citi- 
zen of all the different individual States 
composing; the Commonwealth. AIR 1965 
Cal 312 (320, 321): 1905 (1) Cri U 679 
(DB). 

(3) Pakistan citizen on his Common- 
w’cahh citizenship cannot claim fundamen- 
tal rights under Article 19 of the Constitu- 


tion throui;h doors of Citizenship Act, 1055. 
Nor Conslitution (Declaration us lo 
PoreiRn Stutesj Orders, 1950 make him 
Indian citizen for purposes of Art. 19. AIR 
1965 Cal 312 (319, 321): 1065 (1) Cr LJ 
679 (DB). 

(4) The fact that the citizen of Pakis- 
tan has the status of a commonwealth citi- 
zen in India does not confer on him the 
fundamental ri);ht to reside and settle in 
any part of India. Such a right if the 
citizens of Pakistan arc to have in India 
must be conferred by the Central Govern- 
ment by a notification issued under S. 12. 
AIR 1957 Madb B 1 (3): 1956 Madh BU 
893 (DB). 

(5) In absence of notification under Sec* 
lion 12, persons who migrated to Pakistan 
after 1-3-1947 and who did not return to 
India till commencement of Constitution 
cannot be considered to be citizens of India 
by virtue of any of the provisions in Con- 
stitution or ill this Act. AIR 1964 Madh 
Pra 272 ( 272, 273): 1963 Jab LJ 153 (DB). 
(AIR 1961 Madh Pra 110, Rel. on.) 
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12. Power to confer lights of Indian citizen on citizens of certain countries.-— 
(1) The Central Government may, by order notified in the Official Gazette, make 
provisions on a basis of reciprocity for the conferment of all or any of the rights 
of a citizen of India on the citizens of any country specified in the First Schedule. 

(2) Any order made under sub-section (I) shall have effect notwithstanding 
anything inconsistent therewith contained in any law other than the Constitution 
of India or this Act. 


13. Certificate of citizenship in case of doubt. — The Central Government 
may, in such cases as it thinks fit, certify that a person, with respect to whose citi- 
zenship of India a doubt exists, is a citizen of India; and a certificate issued under 
this section shall, unless it is proved that it was obtained by means of fraud, false 
representation or concealment of any material fact, be conclusive evidence that 
that person was such a citizen on the date thereof, but without prejudice to any 
evidence that he was such a citizen at an earlier date. 

I . 

14. Disposal of application under Sections 5 and 6. — (1) The prescribed 
authority or the Central Government may, in its discretion, grant or refuse an 
application under Section 5 or Section 6 and shall not be required to assign any 
reasons for such grant or refusal. 

(2) Subject to the provisions of Section 15, the decision of the prescribed 
authority or the Central Government on any such application as aforesaid shall be 
iinal and shall not be called in question in any Court. 


‘ 15. Revision. — (1) Any person aggrieved by an order made under this Act 

by the prescribed authority or any officer or other authority (other than the Cen- 
tral Government) may, within a period of thirty days from the date of the order, 
make an application to the Central Government for a revision of that order: 

Provided that the Central Government may entertain the application after 
the expiry of the said period of thirty days, if it is satisfied that the applicant was 
prevented by sufficient cause from making the application in time. 

(2) On receipt of any such application under sub-section (1), tlie Central Gov 
ernmeiit shall, after considering the application of the aggrieved person and any 
report thereon which the officer or authority making the order may submit, make 
such order in relation to the application as it deems fit, and the decision of the 
Central Government shall be final. 

16. Delegation of powers. — The Central Government may, by order, direct 
that any power which is conferred on it by any of the provisions of this Act other 


Secllon 12 — Note 1 

(1) Conicrmcnt of all or any of the 
rif^hU of a cilizen of India on u citizen of 
any country specified in the first schedule 
can be made only by the Central Govern 
mout under Section 12 by an order noti- 
fied in the olTicial Gazette. AIR 1964 
Madh Pra 272 (272): 1963 Jab IJ 153 
(DR). (Person migratinj? to Pakistan in 
March, 1947 and not relurninR to India 
till comnicnceiTient of Constitution — He 
is not cilizen of India.) 

(2) Only citizens of India, can claim 
fundamental rights under Article 19, Con- 
stitution (Declaration as to Porcinn Stales) 
Orders, 1950 does not make the Pakistan 
citizen Indian cilizen for purpose of Arli- 
nlc 19. AIR 1965 Cal 312 (319, 320. 321): 

1965 (1) Cr LJ 679 (DB). 

(3) . Pakistanis, merely because they arc 
Coinmonweailh citizens, cannot claim the 
fundamental right guaranteed by Art. 19 
of the Constitution to reside and settle 
down in any pari of India in Ihe absence 


of a nolilicalion by Ihe Central Govern- 
ment conferring such a right on tlieni. 
AIR 1937 Madh B 1 (3): 1956 Madli BLJ 
893 (DB) * AIR 1956 Madh B 211 (21.1, 
214) (DB). 

Section 13 — Noie 1 

(1) Section 10 is rather vague as no 
test is laid down therein as to when a 
person’s citizenship gels in doubt. It 
could not be intention of the legislature 
that wlienever a cilizen of this country 
visits a foreign country on business or 
otherwise for short or long lime his ciU 
zenship becomes doubilul and he must 
necessarily apply under Section 13 of the 
Act to escape the risk of being depprled 
under the Foreigners Act. AIR 1939 Punj 
261 (264): GO Pun LR 696. 

(2) A, person who is a cilizen of India 
under the Constilulion does not require a 
certificate of citizenship under Section 13 
of Ihe Citizenship Act. AIR 1939 Punj 201 
(264): 00 Punj LR 696. 
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than those of Section 10 and Section 18 shall, in such circumstances and under 
such conditions, if any, as may be specified in the order, be exercisable also by 
such officer or authority as may be so specified. 


17. Offences. — Any person who, for the purpose of procuring aiiytlung to 
be done or not to be done under this Act, knowingly makes any representation 
which is false in a material particular shall be punishable with imprisonment for 
a term which may extend to six months, or with fine, or with both. 

18. Power to make rules. — (1) The Central Govemiuent may, by notifica- 
tion in the Official Gazette, make rules® to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(a) the registration of anything required or authorised under this Act to be 

registered, and the conditions and restrictions in regard to such registra- 
tion; 

(b) the forms to be used and the registers to be niaintained under this Act; 

(c) the administration and taking of oaths of allegiance under this Act and 

the time within which and the manner in which, such oaths shall be 
taken and recorded; 


(1) If the certificate has been obtained 
by misrcpreseiituUon and fraud, it is open 
to {{et the certificate cancelled under 
Section 10, or to prosecute the person 
under Section 17. AIR 1963 Assam br) (55) 
(DB). 

SECTION 18 
SYNOPSIS 

1. Clli/enshtp Rules (1066), R. 9. 

2. CiUzeusblp Rules (1056), R. 30. 

3. ClIlzeDshlp Rules (1956), Schedule 3, 

R. 3. 

4. Clllzeosblp Rules (1056), Schedule 3, 

R. 5. 

1. CiUzeusblp Rules (1056), R. 0. — (1) 

Question whether a person has satis- 
fied all the conditions under Rule 9 is 
a question of fact and cuiiiiot be enquired 
into in proceedings under Article 226 of 
ConsUiution. AIR 1964 Cal 324 (326). 

2. Gillzeushlp Rules (1956), Rule 30.— 
(1) An order of deportation passed by a 
State Government against a Pakistani 
found iu the State cannot be sustained 
where there is no enquiry by Central Gov- 
ernment about his status. AIR 1902 SC 
1778 (1780, 1781): (1962) Supp 3 SCR 288. 
(Order made in AIR 1957 Andh Pra 1047. 
Confirmed.) 

(2) The date of the arising of the ques- 
tion referred to in Section 9 (2) is the 
date when the question arises in India be- 
fore the Central Government and not 
when the question arose before the Gov- 
ernment of a foreign country at the time 
of grant of passport bv it. AIR 1966 All 
127 (128). 

(8) Court cannot appraise evidence or 
reopen matters decided by Central Govern- 
ment under Section 9 (2) read with R. 30. 
AIR 1066 All 127 (128). 


(4) Rule laid clown in Rule 3 of Sche- 
dule 3 is for guidance of Central Govern- 
ment for determination of nationality of 
person. It is not binding on Courts of 
law. Possession of foreign pa.ssport only 
raises presumption of foreign citizenship 
and is not conclusive of this fact. AIR 
1960 All 431 (433): 1960 Cri LJ 875: 1959 
All LJ 833. 

(5) Decision of a Criminal Court trying 
persons under Foreigners Act on question 
whether they acquired citizenship of Pakis- 
tan is only for the purposes of the case 
and is liable to be superseded by 
Central Government under Section 9 (2) 
read with Rule 30 of the rules franked 
under Section 18. AIR 1900 All 330 (337, 
338): 1960 Cri LJ 771: 1960 All LJ 86. 

(6) Question whether person is Indian 

national cannot be determined by peti- 
tion under Article 220 of Constitution. 
AIR 1958 All 165 (t66). ; 

(7) Rule 30 of the Citizenship Rules ap- 
pointing the Central Government as an 
authority to decide question of voluntary 
acquisition of citizenship of a foreign 
country does not olFcnd the principles of 
natural justice. AIR 1957 Andh Pra 1047 
(1053); ILK (1967) Andh Pra 755 (DB). 

(8) A person who has come in India 
after the commencement of the Constitu- 
tion on a Pakistani passport and claim to 
be an Indian citizen is entitled to get the 
matter decided by the Central Government 
before he can be declared a foreigner 
under Foreigners Act. AIR 1962 Assam 38 
(38. 39) (DB). 

(9) Where a person and his wife migrat- 

ed to Pakistan within the meaning of 
Article 7 of Constitution. Citizenship Act 
did not apply. They could raise dispute 
before Central Government under Rule 30. 
AIR 1960 Andh Pra 100 (110): (1939) 2 


(d) the giving of any notice required or authorised to be given by any per- 
son under this Act; 

Section 17 — Note 1 
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(e) the cancellatioa of the registration of, and the cancellation and amend'* 

ment of certificates of naturalisation relating to, persons deprived of 
citizenship under this Act, and the delivering up of such certificates 
for those purposes; 

(f) the registration at Indian consulates of the births and deaths of persons 

of any class or description bom or dying outside India; 

(g) the levy and collection of fees in respect of applications, registrations, 
declarations and certificates under this Act, in respect of the taking of 
an oath of allegiance, and in respect of the supply of certified of other 
copies of documents; 

(h) the authority to determine the question of acquisition of citizenship of 
anotlier country, the i^rocedure to be followed by such authority and 
rules of evidence relating to such cases; 

(i) the procedure to be followed by the committees of inquiry appointed 

under Section 10 and the conferment on such committees of any of the 
powers, rights and privileges of civil courts; 

0) the manner in which applications for revision may be made and the pro- 
cedure to be followed by tlie Central Government in dealing with such 
applications; and 

(k) any other matter wliich is to be, or may be, prescribed under this Act. 


Section 18 — Note 2 (confd.) 

Andh VVR 472 (DB). (AIR 1955 Hyd 34 
and AIR 1951 All 16. Relied on.) 

(10) Where a person is a citizen of India 
at the time of commencement of Constitu- 
tion, and such person goes to Pakistan 
without visa but returns to India on 
Pakistani passport, in absence of order 
under Section 9 no order under Section 3 

(2) (c), Foreigners Act can be pas.sed. AIR 
1902 Puni 333 (336): 1962 (2) Cri LJ 
99: 64 Pun LR 224 (DB). 

3. Citizenship Rules (1956), Schedule 3, 
Rule 3. — (1) Schedule 3, Rule 3 of Citi- 
zenship Rules, 1956, which makes it obli- 
gatory on the enquiring authority to infer 
the acquisition of citizenship of foreign 
country from the fact that the passport of 
foreign country has been obtained by an 
Indian citizen, is a “rule of evidence” and 
not a rule of substantive law. It falls with- 
in the scope of Section 9 (2) and is valid. 
(Per Majority; Das Gupta and Sarkar, JJ., 
contra.) AIR 1962 SC 1062 (1065, 1066): 
1962 (2) Cri U 404: (1962) 3 SCR 869. 
(AIR 1967 Andh Pra 1047 and AIR 1960 
All 637, Overruled.) ♦ AIR 1962 SC 1778 
(1780){ (1062) Supp 3 SCR 288. 


(2) As a result of Section 9 rend with 
Rule 3 in Schedule 3, as soon as it is 
shown that a person has acquired pass- 
port from the Pakistan Government, there 
U no automatic statutory cesser of his citi- 
zenship of India. Hence, an order of de- 
portation passed by a State Government 
against a Pakistani found in the State can- 
not be sustained where there is no on- 
auirv by Central Government about his 
iilalus. AIR 1962 SC 1778 (1780. 1781): 
(1962) Supp 3 SCR 288. (Order made in 
AIR 1957 Andh Pro 1047, Confirmed.) 

(3) Parliament was competent to enact 
Section 9 of the Citizenship Act and to 


make rules of evidence. Schedule 3, R. 3 
is not violative of Article 19 of Constitu- 
tion. AIR 1962 All 383 (386, 390): 1962 
(2) Cri LJ 166: 1962 All LJ 123. (AIR 
1957 Andh Pra 1047, Dissented from. AIR 
1960 All 637, Distinguished.) 

(4) Rule laid down in Rule 3 of Sche- 
dule III is for guidance of Central Gov- 
ernment for determination of nationality 
of person. It is not binding on Coufts of 
law. Possession of foreign passport only 
raises presumption of foreign citizenship 
and is not conclusive of this fact. AIR 
1960 All 431 (433): 1960 Cri LJ 875: 1959 
Ail LJ 833. 

(5) Schedule 3, Rule 3 is not ultra vires 
of Article 19 of Constitution. AIR ’ 1959 
Bom 192 (193, 194): 1969 Cri LJ 677: 60 
Bom LR 1186 (DB). (AIR 1957 Andh Pra 
1047, Dissented from.) 

(6) Where A having opted for seiMcc 
under Pakistan Government in 1947 

for Pakistan leaving wife in India, but 
after returning to India in 1963 on Pakis- 
tani passport applied for Indian citizen- 
ship and on these facts the Electoral Auth- 
orities directed deletion of A’s name from 
electoral roll on finding that A migrated 
to Pakistan and never became citizen ol 
India, such an order could not bo inter- 
fered with under Article 226 of Constitu- 
tion. AIR 1966 Cal 1 (2, 3)i 1965 (D 
Cri LJ 22; 68 Cal WN 1140 (DB). 

(7) Persons who migrated to Pakistan 

within meaning of Article 7 of Constitution 
but subsequently came to India on a tem- 
porary permit representing himself to be 
n Pakistani national cannot claim that he 
went to Pakistan only for a lempora^ 
purpose. AIR 1964 Madh Pra 272 (272, 

273): 1963 Jab LJ 183 (DB). 
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(3) In making any rule under this section, the Central Government may pro- 
vide that a breach thereof shall be punishable with tine which may extend to one 
thousand rupees. 

(4) All rules made under this section shall, as soon as may be after they are 
made, be laid for not less than fourteen days betore both Houses of Parliament 
and shall be subject to such modifications as Parliament may make during the 
session in which they are so laid. 

[a] For Citizenship Rules, 1956, see Gazette of India, Extra., 7-7-1956, Ft. 11, 
Sec. 3, p. 1597, and for amendments to those Rules, see S.O, No. 872 pub- 
lished in the Gazette of India, 24-5-1958, Pt, II, Sec. 3, p. 716. For rules 
modified up to 1-1-1962, see General Statutory Rules and Orders, Vol. 4, 
p. 347. 

For Citizens (Registration at Indian Consulates) Rules, 1956, see Gazette 
of India, Extra., 7-7-1956, Pt. II, Sec. 3, p. 1639. For said rule as 
modified up to 1-1-1962, see General Statutory Rules and Orders, 
Vol. 4, p. 396, 

19. Repeals. — fRepealed by Act 58 of 1960, S. 2, Sch. I.] 


THE FIRST SCHEDULE 


(See Sections 2(1) (b) and 5 (1) (e)) 

A. The following are Commonwealth countries'^ : — 

1. United Kingdom. 

2. Canada. 

3. Commonwealth of Australia. 

4. New Zealand. 

5. Union of South Africa.^ 

6. Pakistan. 

7. Ceylon. 

8. Federation of Rhodesia and Nyasaland.c 
®[9. Ghana. 

10. Federation of Malaya (Malaysia). 


Section 18 — Note 3 (contd.) 

(8) Paragraph 3 of Schedule III of Citi- 
zenship Rules, 1956 is not invalid on 
ground of unreasonableness. AIR 1901 
Mad 129 (141, 142): (1960) 2 Mud LJ 290 
(DB). (1913 KB 223, Rel. on.) 

(9) Rule 3 of Schedule III is a valid rule 
framed under Section 18 read with See. 9 
(2). It cannot be said to go beyond the 
scope of Sec. 9 (1). AIR 1958 Raj 172 
(174, 175): ILR (1958) 8 Raj 928 (DB). 
(AIR 1957 Andh Pra 1047. Dissented from.) 

(10) Persons born in India migrating to 

Pakistan after partition but reluming to 
India in 1956 on temporary passport from 
Pakistan arc citizens of Pakistan by vir- 
tue of Schedule 3, Rule 3. AIR 1958 Raj 
172 (174, 175): ILR (1958) 8 Raj 928 

(DB). (Collector is not powerless to 
cancel a certificate once granted under Sec- 
tion 5 (1) (a).) 

4. Citizenship Rules (1956), Schedule 3, 
Role 6.f— (1) The fact that a person has 

acquired passport from the Pakistan Gov- 
ernment is not suITicient for his deporta- 
tion from India. AIR 1962 SC 1778: 
(1902) Supp 3 SCR 288. 

(2) Person migrating to Pakistan within 


Article 7 of Constitution but coming to 
India on a temporary permit representing 
himself to be a Pakistani national cannot 
claim that he went to Pakistan only for 
a temporary purpose. AIR 1964 Madh Pra 
272 (272, 273): 1963 Jab LJ 153 (DB). 

(3) General rule of Private International 
Law regarding the disability of certain 
classes of persons, like minors, from chang- 
ing their domicile, cannot be applied to a 
person who has migrated to Pakistan after 
1-3- 1947 as required by Article 7 of Consti- 
tution. Such a person will be deemed not 
to be a citizen of India at the commence- 
ment of the Constitution. AIR 1967 Pat 
266 (267, 268) (DB). (AIR 1965 All 191, 
Dissented from.) 

Schedule I — Note 1 

(1) Conferment of all or any of the 
rights of a citizen of India on a citizen of 
any country specified in the first schedule 
can be made only by Central Government 
under Section 12. AIR 1964 Madh Pra 272: 
1963 Jab LJ 153 (DB). (Person migrating 
to Pakistan in March, 1947 and not return- 
ing to India till commencement of 
Constitution, is not an Indian citizen.) 
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11. Singapore.] 

B. The Republic of Ii eland. i 

Explanation. — In this Schedule, “United Kingdom * means the United Kingdom 
of Great Britain and Northern Ireland, and includes the Channel Islands, the Isle 
of Man and all Colonies; and “Commonwealth of Australia* includes the territories 
of Papua and the territory of Norfolk Island. 

[a] Inserted by the Citizenship (Amendment) Act, 1957 (65 of 1957), Sec. 2 

(27-12-1957). 

[b] This has become a republic outside the Commonwealth — see South Africa 
Act, 1962 (JO and 11 Eliz. 2 c. 23) (31-5-1962). 

[c] Federation of Rhodesia and Nyasaland has been dissolved. Both are in- 
dependent nations — see Rhodesia and Nyasaland Act, 1963 (1963, c. 34). 

[[d] The following are the other Commonwealth countries: — 

(1) Republic of Nigeria. 

(2) Sierra Leone. 

(3) Republic of Tanganyika. 

(4) Jamaica 

(5) Trinidad and Tobago. 

(6) Zanzibar. 

(7) Uganda. 

(8) Zambia. 

(9) Malta. 

(10) Gambia. 

(11) Malawi. 

(12) Guiana. 

(13) Republic of Kenya. 

(14) Botswana. 

(15) Lesotho. 

(16) Barbados. 

(17) Mauritius. 


THE SECOND SCHEDULE 
(See Sections 5 (2) and 6 (2) ) 

(Oath of Allegiance) 

I, A. B do solemnly affirm (or swear) that I will 

bear true faith and allegiance to the Constitution of India as by law established, 
and that I will faithfully observe the laws of India and fulfil my duties as a citizen 
of India. 


THE THIRD SCHEDULE 
(See Section 6 (1) ) 

Qualifications for Naturalisation 

The qualifications for naturalisation of a person who is not a citizen of a 
country specified in the First Schedule are: — 

(a) that he is not a subject or citizen of any country where citizens of India 

are prevented by law or practice of that country from becoming sub- 
jects or citizens of that country by naturalisation; 

(b) that, if he is a citizen of any country, he has renounced the citizenship 

of thit ' country in accordance with the law therein in force in that .be- 
half and has notified such renunciation to the Central Government; » 

—L. 

) Schedule 3 — Note 1 ' 

a) Clause 1 to Proviso lo Schedule -T the CeiUnil Government (o ^ 1 * 0 ^ that he 
does nol, lav down any procedure for filing conliiiues lo be such a citizen. AIK liww 
utt appJicjiUon bv a citizen of India lo Punj 261 (264): 60 Pun LR 696. ^ 
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(c) that he has either resided in India or been in the service of a Govern- 

ment of India or partly the one and partly the other, throughout the 
period of twehe months immediately preceding the date of the appli- 
cation; 

(d) that during the '^even years immediately preceding the said period of 

twelve months lie has either resided in India or been in the service of 
a Government in India, or partly the one and partly the other, for 
periods amounting in the aggregate to not less than four years; 

(e) that he is of good character; 

(f) that he has an adequate knowledge of a language specified in the Eighth 

Schedule to the Constitution; and 

(g) that in the event ol a certificate of naturalisation being granted to him, 

he intends to reside in India, or to enter into, or continue in, service 
under a Government in India or under an international organisation of 
whicli India is a member or under a society, company or body of per- 
sons established in India; 

Provided that the Central Government may, if in the special circumstances 
of any particular case it thinks fit. — 

(i) allow a continuous period of twelve months ending not more than 

six months before the date of the application to be reckoned, for 
the purposes of clause (c) above, as if it had immediately pre- 
ceded that date; 

(ii) allow periods of residence or seiwice earlier than eight years before 

the date of the application to be reckoned in computing the 
aggregate mentioned in clause (d) above. 


[THE] CIVIL COURTS ANUNS ACT, 1856 

(ACT XII OF 1856) 

[The text of the Act printed here is as on 1-5-1969.] 


CONTENTS 


IMtEAMBLE 

St-CTIUNS 
1. [Rcpeiilcd.] 

' 2 . Appoiiitnieol uf Amins. 

3. Amlos by whom appointed and lo 

what Churls attnclied. 

4. [Repealed.! 

5. Duties of Amins. 


6. [Repealed.] 

7. [Repealed.] 

8. Expense of Amins liow charged. 

0. When employed lo sell property, 

deduction from proceeds. 

Expenses if no sale takes place. 

10. Power of Civil Courts, North Western 
Provinces lo employ Revenue 

OlTieers. 


ACT now AFFECTED BY SUBSEQUENT LEGISLATION 
— Adapted by A.O., 1937; A.L.O., 1950. 

— Amended in Agra by Act XIX of 1886, in U.P. by U.P. .Act 20 of 1963. 

— Repealed in part by Acts X of 1861; XIV of 1870; X of 1873; XII of 1873; XII of 
1891. 

—Repealed in Bengal and Assam by Bengal Act 11 of 1899. 

—Short title given by Act V of 1897 


[THE] CIVIL COURTS AMINS ACT, 1856 

(ACT XII OF 1856)* 

[9th May, 1856.] 

An Act to amend the Law respecting the employment of Amins by the Civil Courts 

in the Presidency of Fort William.* 

Preamble. 

Whereas the law by which the Civil Courts are authorized to employ Amins 
upon local investigations is defective, and requires amendment; i>[ ® ® ® ] It is 

enacted as foliow.s; — 

/[a] Short title given by the Amending Act, 1897 (V of 1897). Presidency of Fort 
William means the former Bengtd Presidency. 
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This Act was declared, by the Laws Local Extent Act, 1874 (XV of 1874) Sec. 7 
and Sell. V to be in force in Province of Agra (the former North-Western Pro- 
vinces) except the Scheduled Districts. Agra is no longer a province. It is one 
of the districts of the State of Uttar Pradesh. 

It has been declared, by notification under the Scheduled Districts Act, 1874 (XIV 
of 1874), to be in force in the Scheduled portion of the Mirzapur District and in 
Jaunsar Bawar — Sec Gazette of India, 1879, Pt. I, pp. 382-383. 

This Act has been extended to the district of — 

(i) Ranipur, by Rampur (Application of Laws) Act, 1950 (U. P. Act XII of 1950) 

(30-12-1949); 

(ii) Banaras, by Banaras (Application of Laws) Order, 1949 (30-11-1949); and 
dii) Tehri-Garhwal, by Tehri-Garhwal (Application of Laws) Order, 1949 (30-11- 

1949). 

The Act has now been extended to the Union Territory of Pondicherry by Act 26 
of 1968. S. 3, Sch. Pt. I (with effect from 5-9-1968). 

Tins Act is repealed throughout Bengal by the Bengal Civil Court Amins Act, 1899 
(Bcng. II of 1899), S. 1. 

[b] Certain words were omitted by the Amending Act, 1891 (XII of 1891). 

1. Repeal of Regulations. — [Repealed by the Repealing Act, 1870 (XIV of 
1870).] 

2. Appointment of Amins. — In each district, officers to be designated Civil 
Court Amins shall be appointed for the purposes of this Act, and shall be re- 
munerated by fixed monthly salaries. 

a[The number of Amins to be employed in each district shall be determined 
by the State Government.] 

[a] Substituted for the original paragraph by A.O., 1937 (1-4-1937) and A.L.O., 1950. 

3. Amins by whom appointed and to what Courts attached. — The ^[District 
Judge shall from time to time attach the Civil Court Amins] to the several Courts 
of the district according as the state of business may require: 

Provided that an Amin attached to any particular Court may, with the sanc- 
tion of the Judge, be employed occasionally by any other Court. 

[a] Substituted for ‘‘Civil Court Amins shall be appointed by the Judge of the dis- 
trict and the Judge shall from time to time attach them”, by A.O., 1937 (1-4- 
1937) and A.L.O., 1950. 

4. Declaration to be made by Civil Court Amins, — [Repealed by the Indian 
Oaths Act, 1873 (X of 1873),] 

5. Duties of Amins. — a[® ® ®] The Civil Court Amins may be employed 

in any of the following duties: — 

(i) in investigating or adjusting accounts® in any suit or other judicial pro- 

ceeding; 

(ii) in making local investigations^ when the Court may deem investigation 

on the spot to be requisite and proper for the purpose of eluci- 
dating the matters in dispute, or of ascertaining the amount of mesne 
profits or damages, in any suit or other judicial proceeding; 

(hi) in delivering over possession** of lands, houses and other immovable 
property, in execution of decrees or orders of Court; 

(iv) in the sale of movable property** and of houses, gardens and other im- 
movable property of the kind described® in S. 3, Regulation 7, 1825; 

(v) in ascertaining the sufficiency of sureties and the means of persons 

} suing in forma pauperis. 

fal The words “Subject to such general directions and restrictions as may from fame 
( ^ to lime be prescribed by the Sudder Court” were repealed by the Repealing Act, 

1873 (XII of 1873). 



[The] Civil Courts Amins Act, 1856 


[Ss 6-10] 555 


[b] For powers of Courts as to and provisions relating thereto, see Civil P. C. 

(1908), Order 26, Rule 11 and Order 41, Rule 27; Sec. 75, Order 26, Rule 9; 

Order 41, Rule 7; Order 21, Rule 35; and Order 21, Rule 78, respectively. 

[c] That is "orchards, or small portions of lakhiraj land”. Ben. Reg. VTI of 1825 was 

repealed by the Repealing Act, 1874 (XVI of 1874), but not so as to affect the 

provi.'iions referred to here, .see S. 1, para. 2, of that Act. 

6. Procedure in referring accounts to Civil Court Amins. — [Repealed by 

Act X of 1861]. 

7. Procedure in cases of local enquiry. — [Repealed, ibid.] 

8. Expense of Amins how charged. — Whenever a Civil Court Amin may be 
employed on an> duty connected with a pending suit, or the execution of a decree, 
except the sale of property, the Court shall estimate the time which the duty may 
be expected to occupy, and shall charge for the expense of the Amin such fixed 
rale per diem as may be determined by the Sadr Court. 

The amount shall be paid into Court by the party at whose instance or for 
whose benefit the Amin is deputed, and shall be added to the costs of suit. 

9. When employed to sell property, deduction from proceeds. — When a Civil 
Court Amin shall be employed to sell property, a deduction at the rate of one 
anna^ in the rupee shall be made from the proceeds of the sale. 

Expenses, if no sale takes place. 

If no sale takes place by reason of the claim being satisfied, or for any otlier 
cause, a charge shall be made for the expenses of the Amin according to the time 
he may be employed. 

A deposit to meet this chaige calculated in the manner prescribed in the pre- 
ceding section, shall be made before the Amin is deputed, and shall be returned 
to the depositor if the sale takes place. 

All sums paid for the employment of Amins, and all sums deducted from the 
proceeds of sales, shall be credited to ^[the revenues of the States]. 

[a] In its application to tfie State of U.P., for the words ‘one anna” substitute the words 
‘six naye paise’ — see U.P. Act 20 of 1963, S. 2, Sch., item 1, 

[b] Substituted for "Government” by A.O., 1937 (1-4-1937) and A.L.O., 1950. 

10. Power of Civil Courts, North-Western Provinces, to employ Revenue 
officers. — Nothing contained in this Act shall be held to prohibit the Civil Courts 
in the North-Western Provinces*^ of the Presidency of Fort William from making 
use of the agency of the Revenue officer in investigations and adjustments of ac- 
counts connected with land paying revenue to Government * °]. 

[a] Tlie words ‘‘under such general directions as may from time to time be prescribed 
by tlie Sudder Court” were repealed by the Repealing Act, 1873 (XU of 1873), 
and the words ‘‘Wherever a Tuhseeldar, a Naib-Tuhseeldar or a Peshkar shall be 
employed in any such investigation or adjustment under the orders of a Civil 
Court, he shall possess all the powers vested in the Civil Court Amins by Sec. 7 
of this Act; and the provisions of the said section shall be applicable to the pro- 
ceedings held by such officer” with which the section concluded were repealed by 
the Amending Act, 1891 (XII of 1891). 

' lb] ■ Now ' Agra. 


» 
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[THE] CIVIL DEFENCE ACT, 1968 
(ACT 27 OF 1968) 

[Tiie text of the Act printed here is as on 1-5-1969.] 
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Corps. 
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Corps. 
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CHAPTER IV 
MISCELLANEOUS 

lU. Provisions of the Personal Injuries 
(Emergency Provisions) Act to apply 
to injuries sustained by the members 
of the Corps. 

11. Penalties. 

12. Effect of Act and rules, etc., incon- 

sistent with other ennctniciils. 

Li. Ordinary nvbealibns of life to be 
interfered with as little as possible. 

14. Savings ns to orders. 

lij. Act not to apply to . measures taken 
for the protection of the Armed 
Forces. 
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10. Authorised persons un4 uicmbcrs <»f 
the Corps to be piiblie servants. 

20. Rules and rcgiilalions to be laid 
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STATEMENT OF OBJECTS AND REASONS 


“After the Chinese invasion of our 
country in 1962 if was fell that in order 
to minimise loss ot life, to maintain eon- 
tinuily of prohibition and to restore (luick* 
ly the - disrupted civil services, Civil 
Defence measures should be adopted in 
places whjcli were Ihc most llkelv largels 
of eneniv air attack. Wilh a view lo 
vidiiig the legal cover, a Chapter on Die 
subject was included in the Defence of 
Dulia Act, 1962 and rules for Civil Defence 
services were framed thereunder. 

2. Tills • law will however, cease to be 
operalivc six months after the revocation 
of the emergency but tlic Civil Defence 
Organisation as slicli lias to be retained 
lo provide the necessary macliincrv for 
■ra|t»u>g pnd training the volunteers to man 
in,c various Civil Delepcc services and 
also to make other preparations so .a.s fo^ 
enable the tiulli<iritics to adopt Civil 


Defciue measures at short notice wherever 

necessary. 

.3. The Bill aims al continued mainten- 
ance ol Civil Defence services which are 
already in position in the States and 
Union territories. It also enables the 
Central Government and the Slale Govern- 
inents to extend the scope of Civil 
Defence if and when it may become 
necessary lo do so. 

I. This Bill incorporates nil the provi- 
sions of Chapter III of the Defence ‘d 
India Act and other relevant provisions 
spread over other chapters of the Defence 
of India .Act and Rules. It also provide** 
for pavmi'nl of compensation to Civil 
Defence volimlcers lor injuries- sn.slainc<l 
v.'hile on duly". 

*Gaz. of Ind. 1967. Ft. II S. 2, Extra p. 
1889. 


COGNATE ACTS AND PROVISIONS 


6. Border Security Force Act, 47 of I96H. 

7. War Injuries Ordinance, 7 of 1941. 

8. War Injuries (Compensation Insur- 
ance) Act, 23 of 1943. 

(I. Workmen’s Compensation Act, 8 of 
1923, Section 3. 

[THE] CIVIL DEFENCE ACT, 1968 
(ACT 27 OF 1968)* 

[24th May, 1968] 

An Act to make provision for Civil Defence and for matters connected there^A* 
Be it enacted by Parliament in the Nineteenth Year of the Republic of India 


1. Indian Reserve Forces Act, 4 of 1888. 

2. National Cadet Corps Act, 31 of 1948. 

3. Territorial Army Act, 36 of 1948. 

4 Ccnlral Reserve Police FoiVc Act, 66 

U. I.ok Sahaynk 8ci^a Act, 53 of 1956. 


j 


a.s follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, 23-12-1967, Ft. IL 
S. 2, Ext., p. 1389. 
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CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement. — (1) This Act may he called THE 
CIMI, DEFENCE ACT. 1968. 

(2) It extends to the whole of India. 

(3) It shall come into force in a State or part thereol on such date, not being 
a date earlier than the date'* of the e.xpiry of the Defence of India Act, 1962, as 
the Central Coverninent may, by notification, appoint and different dates may be 
appointed for diflerent States or different parts thereof. 

[a] Tlic date appointed is 10-7-19GS for the whole of India — s(m' (7a/.cHe of India, 
G-7-1968, Ft. II, Sec. 3(ii). Ext., p. 761. 

2. Definitions. — In this Act, unless the context otherwise requires, — 

(a) tlefence’ includes any measures not amounting to actual combat, 

lor affording protection to any person, property, place or thing in 
Indian or any part of the territory thereof against any hostile attack, 
whether from air, land, sea or other places, or, for depriving any such 
attack of the whole or part of its effect, whether such measures are 
taken before, during, at or after the time of such attack; 

(li) '‘Civil Defence Corps" means the Corps formed wholly or mainly (o 
meet the needs of civil defence and includes an organisation deemed 
to be a Corps under the proviso to sub-section (1) of Section 4; 

(c) "hostile attack" means any attack by any person or body of persons, 
whether during any war, external aggression, internal disturbance or 
otherwise which endangers the security of any life, property, place 
or thing in India or any part of the territory thereof; 

(cl) "notification” means a notification published in the Official Gazette; 

{a) “personal service injury" has the meaning assigned to it in the Personal 
Injuries (Emergency Provisions) Act, 1962; 

0) "State Government", in relation to a Union territory, means the Adminis- 
trator of the Union territory. 


CHAPTER U 

POWER OF CENTRAL GOVERNMENT TO MAKE RULES 

FOR CIVIL DEFENCE 

3. Power to make rules for civil defence._(l) The Central Government may, 
lor secunng civil defence, by notification, make rules* providing for all or any of 
tlie following matters, namely: — 

(a) preventing the prosecution of any work likely to prejudice civil defence; 

(b) instruction of members of the public regarding civil defence and their 

equipment for the purposes of such defence; 

(c) provision, storage and maintenance of commodities and things required 

for civil defence; 

(d) prohibiting or regulating traffic, and the use of vessels, buoys, lights and 

signals in ports and territorial, tidal and inland waters; 

(e) control of lights and sounds; 

(f) protection of life and property by taking fire prevention and other 

measures; 

(g) securing of any buildings, premises or other structures from being 

readily recognisable in the event of a hostile attack; 

(h) for the prevention of danger to life or property, the demolition, destruc- 

tion or rendering useless of any building, premises or other structures 
or any other property; 
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(i) prohibiting or regulating the possession, use or disposal of — 

(i) explosives, inflammable substances, corrosive and other dangerous 

substances or articles, arms and ammunition; 

(ii) vessels; ' ; 

(iii) wireless telegraphic apparatus; 

(iv) aircraft; and 

(v) photographic and signalling apparatus and any means of recording 

information; 

(j) evacuation of areas and the removal of propexty or animals therefrom; 

(k) accommodation in any area of persons evacuated from another area and 

the regulation of the conduct of evacuated persons accommodated in 
such area; 

(l) billeting of evacuated person or persons authorised to perform functions 

under this Act; 

(m) salvage of damaged buildings, structures and property and disposal of 
the dead; 

(n) seizure and custody or destniction of injured, unclaimed or dangerous 

animals; 

(o) ensuiing the safety of — 

(i) ports, dockyards, lighthouses, lightships, aerodromes and facilities 

associated with aerial navigation; 

(ii) railways, tramways, roads, bridges, canals and all other means of 

transport* by land or water; 

(iii) telegraphs, post offices, signalling apparatus and all other means 
of communication; 

(iv) sources and systems of water-supply, works for the supply of 
water, gas or electricity and all other works for public purposes; 

(v) vessels, aircraft, transport vehicles as defined in the Motor Vehicles 

Act, 1939, and rolling stocks of rails and tramways; 

(vi) warehouses and all other places used or intended to be used for 
storage purposes; 

(vii) mines, oilfields, factories or industrial or commercial undertakings 
generally, or any mine, oilfield, factory or industrial or commer- 
cial undeitaking in particular; 

(viii) laboratories and institutions where scientific or technological re* 
search or training is conducted or imparted; 

(ix) all works and structures being part of, or connected with, anything 
earlier mentioned in this clause; and 

(x) any other place or thing used or intended to be used for : the pur- 

poses of Government or a local authority or a semi-Govemment or 
autonomous organisation, the protection of which is considered 
necessary or expedient for securing civil defence; 

(p) control of any road or pathway, waterway, ferry or bridge, river, canal 

or other source of water-supply; 

(q) precautionary measures, which the Government or any department 

thereof or any local authority, members of police force, fire brigade 
and members of any other service or authority employed primarily for 
purposes other than civil defence purposes should be required to take 
within their respective jurisdictions or with respect to any personnel 
employed by them; i 

(r) preventing or controlling any use of uniforms, whether official or other- 

wise, or flags or official decorations like medals, badges or other insig- 
nia or anything similar thereto, the wearing of which is calculated to 
deceive or to prejudice civil defence; 

(s) precautions to be taken or action to be taken by persons or authorities 

with a view to protecting or acquainting the general public or any 
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members thereof against the dangers involved in any apprehended 
hostile attack; 

(t) requiring the owner or occupier of any building, structure or premises 

to make or carry out such arrangements as may be necessary for the 
purposes of detection and prevention of fire; 

(u) taking of specified measures for dealing with outbreaks of fire; 

(v) directing that, subject to any specified exemption, no person present in 

any specified area shall, between such hours as may be specified, be 
out of doors except under the authority of a written permit granted by 
a specified authority or person; 

(w) (i) prohibiting the printing and publication of any newspaper, news- 

sheet, book or other document containing matters prejudicial to 
civil defence; 

(ii) demanding security from any press used lor the purpose of printing 
or publishing, and forfeiting the copies of, any newspaper, news- 
sheet, book or other document containing any of the matters re- 
ferred to in sub-clause (i); 

(x) regulating the conduct of persons in respect of areas the control of 

which is considered necessary or expedient, and removal of persons 
from such areas; 

(y) requiring any person or class of persons to comply with any scheme of 

civil defence; 

(z) any other provision which may be necessary for the purposes of civil 

defence. 

(2) Any rule made under sub-section (1) may provide that orders with regard 
to the matters specified therein may be made by the State Government. 

(3) Any rule made under sub-section (1) may provide that a contravention 

thereof or any order made thereunder shall be punishable with fine which may 
extend to five hundred rupees, and where the contravention is a continuing one, 
with a further fine which may extend to fifty rupees for every day, after the first! 
during which such contravention continues. * 

[a] For Civil Defence Rules, 1968, see Gazette of India, 10-7-1908 Ft, II, S 3(i). 
page 403. * 


CHAPTER m 

CIVIL DEFENCE CORPS 

4. Constitution of Civil Defence Corps.— (1) The Slate Government may 
constitute^ for any area witliin the State a body of persons to be called the Civil 
Defence Corps (hereinafter referred to as the "Corps") and may appoint a person 
not being, in its opinion, below the rank of a District Magistrate (to be known as 
the "Controller”) to command such Corpse; 

Provided that if there is in existence in any area in a State immediately be- 
fore the commencement of this Act in that area, an organisation which, in the 
opinion of the State Government, may be entrusted with the functions of the Corps 
the State (government may. instead of constituting a separate Corps for such area 
call upon that organisation to take over or discharge the functions of the Corps in 
that area, and thereupon such organisation shaU be deemed, for the purposes of 
this Act, to be the Corps for that area. 

Government may, for the purpose of co-ordinating the acti- 
vities of the Controllers within the State, appoint a Director of Civil Defenceb 
and every Controller shall comply with the direcUons given by such Director. 

[a] District Magistrates of Kanpur, Agra. Varanasi, Allahabad, Lucknow, Meerut, 
Baredly, Gorakhpur, Jhansi. Moradabad, Mathura, Saharanpur, and Dehra Dun ap- 
pomted as Controllers to command all C.D. Corps in their respective districts— see 
U.P. Gazette, 8-2-1969, Pt. I, p. 313. Defence Corps have been constituted for 
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cities of Saharanpur, Dehia Dun, Ghaziabad, Hardwar, Jhansi, Tundia, Mathura, 
Moradabad and for areas comprised within radius of half a mile of each of the 
aii-tields at Bakhi-kal-Talab, Sasarana and Hindaun in the districts of Lucknow, 
Saharanpur and Meerut, respectively— see ibild, p. 314. 

[b] In Haryana State Direclor-Cenerai of Home Guards and Civil Defence has been 
appointed as Director of Civil Defence under the Act — see Haryana Gazette, 
18-4-195<), E\t., p. 183. 


5. Appointment of members and officers. — (1) The State Government may 
appoint^ as members of the Corps persons who are fit and willing to serve as such 
and the Controller mav appoint any member so appointed to such office or com- 
mand in the Corps, as such member is, in the opinion of the Controller, fit to 

(2) Evei\- person appointed to be a member of the Corps shall be given a 

ccitilicale of 'membership in such form as may be prescribed. 

ful Powers of Slate Government under S. 5 (1) directed to be exercisable also by the 

Distikt Magistrate concerned— see U-P. Gazette, 8-2-1969, Pt. I, p. 314. 

6 Disnussal of members of Civil Defence Corps.—(l) Wliere any member 
of the’ Corps fails or has failed, in the opinion of the Controller, to discharge his 
duties as such member satisfactorily or is or has been found guilty of any miscon- 
duct in the discharge of his duties as such member, the Controller may, after an 
inquiry in which such member of the Corps has been given a reasonable oppor- 
tunity of being heard in respect of the charges against him by an order, dismiss 

siich member from the Corps. 

(2) Where the Controller is of opinion tliat the continued presence ot any 
member of the Corps is undesirable, he may, without assigning any reason, sum- 
marily dismiss such member from the Corps. 

7 \ppeaL— A member of the Corps who is dismissed from the Cofps undw 
Section 6 may prefer an appeal to the State Government within thirty days from 
the date of such dismissal and that Government may, on such appeal, connrm, 
modify or reverse the order made by the Controller or other authority. 

8 Functions of members of avil Defence Corps— (1) The members of the 
Corps shall perform such functions in relation to the carrying out of measures tor 
civil defence as may be assigned to them by rules made under this Act or by any 

other law for the time being in force. , j ii . . 

(2) The State Government or the Controller may, by order, call out a mempei 

of the” Corps for training, or for discharging such functions in relation to 
iug out of measures for civil defence as may be specified in such order. 

(3) Subicct to such orders as the Central Go^errimfent rnay makb in this be- 
half, any member of the Corps of any State may at any time be required, by ordei% 
Id discharge functions in relation to civil defence m any other State 

while discharging such functions, be deemed to be a member of the Corps of t c 
other Stale and be vested with the powers, functions and pnvileges and be sub- 
ject to the liabibties of a member of the Corps in that other btate. ^ 

9 Power to make regulations— (1) The ' Central Government may. by notihca- 

tion, make regulations^ for carrying out the purposes of Chapter^ / 

( 0 ) In particular, and, without prejudice td the generality of the » foregoing 

power such regulations may— - . rU' 

(a) prescribe the functions of the members of the Corps and regulate th^ 

manner in which they may be called ■ out for service; 

(b) regulate the organisation, appointment, conditions of ’ 

accoulrement and clothing of members of any or all of the Coip. 

(c) prescribe the form of certificates of membership of any or all of the 

lal Knr C^U%ef( nce Regulations. 1968, see Gazette of India. 10-7-1968,, Pt. U, Sec. 
3 (I), K*t.. P- 413. ,1 I ' , 
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CHAPTEa IV 

MISCELLANEOUS 

10. Provisions ot the Personal Injuries (Emergency Provisions) Act to apply 

to injuries sustained by the members of the Corps.— The provisions of the Personal 
Injuries (Emergency Provisions) Act, 1962, and of every scheme made thereunder 
shall apply, so far as may be, to every personal service injury sustained by any 
person appointed to be a member of the Corps os they apply to personal service 
injury sustained by a civil defence volunteer, subject to the modifications that 

(a) any reference to a civil defence volunteer under (hat Act or any scheme 

made thereunder shall be construed as reference to a member of die 
Corps; and 

(b) any reference therein to the period of emergency shall, in relation to 

a membci of the Corps, be construed as the period during wliich this 
Act is in force. 

11. Peiudties.— ^1) If any member of the Corps on being called out by an 
order nnder sub section (2; of Section 8 neglects or refuses without sufficient ex- 
cuse to obey such order or to discharge his functions as such member or to obey 
any lawlul order or direction given to him for the performance of his functions 
iie shall be punishable with fine which may extend to five hundred rupees and 
where such neglect or refusal is a continuing one. with a inrther fine sihicli may 

extend to liity rupees for every day, after the first, during wliicli such contiaven- 
tion conlmues. 

(2) If any person neglects or fails without any reasonable excuse to obey any 
order made or direction given to him under this Act or rules made thereunder he 
shall be punishable with fine which may extend to five hundred rupees and where 
such negligence or failure is a continuing one, with a further fine which may ex- 
end to fitly rupees for every day, after the first, during which such negligence or 
failure continues. ® ® 

12. Effect of Act and rules, etc., inconsistent with other enactments.— 

Aet or any rules made thereunder or any order made 
under this Ac or any such rule shall have effect notwithstanding anything incon- 
sistent therewith contained m any enactment other than this Act or in any instru- 
ment liaving effect by virtue of any enactment other than this Act. 

(2) Every appointment, order or rule made in relation to civil defence before 
the eomineiicement ol this Act by or under any law relating to ci\il defence shall 
m so far as it is not inconsistent with the provisions of this Act, continue to be 

m force it is rescinded or altered under this Act, and be deemed to have been 
made under the corresponding provisions of this Act 

Explanation.- Commencement of this Act ", m relation to any provision or 
area, means the commencement of that provision or. as tl,e case may b^ the com- 
iiifcncement ot this Act in that area. 

A. , avocaHons of life to be interfered with as little as possible.— 

Any authority or person acting m pursuance of this Act shall interfere*^ with the 
ordinary avocations of hfe and the enjoyment of property as little as may be con- 
sonant with the purpo.se of ensuring the public safety and civil defence.^ 

14. Savings as to orders. — (1) No order made in exercise of any power con- 
ferred by or under tins Act shall be called in question in any Court" 

W W here an order purports to have been made and signed bv anv authorilv 

i.:ntnr:f°[hrrnd?arF “ Court sLn?"wh;r;h"e 

by that authority. such order was so made 

measures taken for the protection of the Armed 

under shaU arofvTo th^A '^®e®'‘»«0‘i or order made there- 

shall apply to the Armed Forces of the Union or to any measures taken by 

[Vol. 2.1 3 A. M. 36 
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any of the authorities in control of the Armed Forces of the Union for the pur- 
pose of securing civil defence or safety of such forces or for the protection of any 
naval, militaiy' or air force installations or stores. 

16. Limitation of prosecutions. — No prosecution for any offence puU).shable 
under this Act shall be instituted against any person except by, or with the con- 
sent of, the Controller or any person authorised by the Controller in this behalt. 

17. Tower to delegate. — The State Government may, by notification, direct 
that — 

(a) all or an>' of the powers which may he exercised by it under this Act 

shall, in such circumstances and under such conditions, if any, as may 
be specified in that notification, a be exercised also by such officer, not 
being, in the opinion of the State Government inferior in rank to that 
of a'^District Magistrate as may be specified in the said notification; 

(b) all or any of the powers which may be exercised b>' the Controller 

under this Act shall, in such circumstances and under such conditions, 
if any, as may be specified m that notification,^ be exercised also 
bv such officer, not being in the opinion of the State 
Government, inferior in rank to that of a Sub-Divisional Magistrate, 
as may be specified' in the said notification. 

[a] Powers of Government under the provision are exercisable by all District Magis- 
^ trates in M.P. and by the District Magistrates ot Kanpur, Agra. Varanasi, Allaha- 
bad, Lucknow, Meerut, Bareilly, Gorakhpur, Mathura, Moradabad, Jhausi, Saha- 
raupur, Debra Dun and Bulandshahr— see M.P. Gaz., 17-1-1969, Pt. I, 

p. 180 and U.P. Government Gazette, 8-1-1969, Pt. I, p. 206. 

11)1 Towers of Contr.)ller under the Act directed to be exercised by the Sub-Divisional 
Magistrates, Katni, in Jabalpur District and Khurai in Sagar District and by the 
Additional Collector in Bhopal, within their respective divisions— Sec M.T. Gaz.. 

17-1-1969, Tt. 1, p. 180 ' t 

18 Protection of action taken in good faith.— (1) No suit, prosecution or 
other legal proceeding shall lie against the Government, the Director or the Con- 
troller or any person, authorised by the Governmenr or the Controller, for any- 
thing which is in good faith done or intended to be done under this Act or any 
rules or orders made thereunder or any orders issued under any such rule. 

(2) No .suit or other legal proceedings shall lie against the Government, the 
Director or the Controller or any person, authorised by the Government or tlie 
Controller for any damage caused or likely to be caused by anything which is m 
good faith done or^ intended to be done under ffiUActorany rule made thereunder 

or any order issued under any such rule. 

19 Authorised persons and members of the Corps to be public servants.— Any 
person authorised by the Controller or the State Government under this Act and 
every member of the Corps, while functioning as such, shall be deemed to be 
public servants within the meaning of Section 21 ot the Indian Penal Code. 

20 Rules and regulations to be laid before Parliament.— Every rule and 
every regulation made by the Central Government under this Act shall be laid, iis 
soon as may be after it is made, before each House of Parliament while itiis m 
session for a total period of thirty days which may be comprised in one session 
or in two successive sessions, and if, before the expiry of the session in which 
il is so laid or the session immediately following, both Houses agree m making any 
modification in the rule or regulation or both Houses agree that the rule or regu n- 
tinn as the case may be, should not be made, the rule or regulation shall theie- 
afiei- have effect only in such modified form or be ot no effect, as the case m^v be; 
so however, that any such modification or annulment shall be withbut prejud.c^ 
to’ the validity of anything previously done under that rule or regulation. 
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of one or more of several plaintiffs. 

11. Procedure in case of non-attendance of 

one or more of several defendants. 

12. Consequence of non-attendance, with- 

out sufficient cause shown, of party 
ordered to appear in person. 

SETTING ASIDE DECREES EX PARTE 

13. Setting aside decree ex parte against 

defendant. 

14. No decree to be set aside without 

notice to opposite party. 


ORDER X 

EXAMINATION OF PARTIES 
BY THE COURT 

1. Ascertainment whether allegations in 

pleadings are admitted or denied. 

2. Oral examination of party or compa- 

nion party. 

‘ 8. Substance of examination to be writ- 
ten. 

4. Consequence of refusal or inability of 
pleader to answer. 

ORDER XI 

I DISCOVERY AND INSPECTION 
1. Discovery by interrogatories. 
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2. Particular interrogatories to be sub- 

mitted. 

3. Costs of interrogatories. 

4. Form of interrogatories. 

5. Corporations. 

6. Objections to interrogations by ans- 

wer. 

7. Setting aside and striking out inter- 

rogatories. 

8. Affidavit in answer, filing. 

9. Form of affidavit in answer. 

10. No exception to be taken. 

11. Order to ans^ver or answer further. 

12. Application for discovery of documents. 

13. Affidavit of documents. 

14. Production of documents. 

15. Inspection of documents referred to in 

pleadings or affidavits. 

16. Notice to produce. 

17. Time for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for dis- 

covery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 

ORDER XII 
ADMISSIONS 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. Form of notice. 

3A. Power of Court to record admis- 
sion. 

4. Notice to admit facts. 

5. Form of admissions. 

6. Judgment on admissions. 

7. Affidavit of signature. 

8. Notice to produce documents. 

Costs. 

ORDER Xin 

! PRODUCTION, IMPOUNDING AND 
RETURN OF DOCUMENTS 

1. Documentary evidence to be pro- 

duced at first hearing. 

2. Effect of non-production of docu- 

ments. 

3. Rejection of irrelevant or inadmissi- 

ble documents. 

4. Endorsements on documents admitted 

in evidence. , 

5. Endorsements on copies of admitted 

entries in hooks, accounts and records. 

6. Endorsements on documents rejected 

os inadmissible in evidence. 

7. Recording of admitted and return of 

rejected documents. 

8. Court may order any document to be 

impounded. 


9. Return of admitted documents. 

10. Court may send for papers from its 

o^vn records or from other Courts. 

11. Provisions as to documents applied to 

material objects. 

ORDER XIV 

SETTLEMENT OF ISSUES AND 
DETERMINATION OF SUIT ON 
ISSUES OF LAW OR ON ISSUES 
AGREED UPON 

1. Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be 

framed. 

4. Court may examine witnesses or docu- 

ments before framing issues. 

5. Power to amend, and strike out, issues. 

6. Questions of fact or law may by agree- 

ment be stated in form of issues. 

7. Court, if satisfied that agreement was 

executed in good faith, may pro- 
nounce judgment. 


ORDER XV 

DISPOSAL OF THE SUIT AT THE 

FIRST HEARING 

1. Parties not at issue. 

2. One of several defendants not at issue. 

3. Parties at issue. 

4. Failure to produce evidence. 

ORDER XVI 

SUMMONING AND ATTENDANCE 
OF WITNESSES 

1. Summons to attend to give evidence or 

{produce documents. 

1-A. Production of witnesses without sum- 
mons through Court. 

2. Expenses of witness to be paid into 

Court on applying for summons. 
Experts. .'-^ 1 . i 

Scale of expenses. " 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum paid 

in. 

Expenses of witnesses detained more 
than one day. / > 

5. Time, place and purpose of attendance 

to DC spcciRed in summons. 

6. Summons to produce document. 

7. Power to require persons present in 

Court to give evidence or produce 
document. 

8. Siunmons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to com- 

ply with summons. 

11. If witness appears, attachment may be 

withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of nttacbment. 

14. Court may of its own accord sum- 

mon as witnesses strangers to siut. 
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15. Duty of persons summoned to give e>i' 

dence or produce document. 

16. When they may depart. 

17. Application of Rules 10 to 13. 

18. Procedure where witness apprehended 

cannot give evidence or produce 
document. 

19. No witness to he ordered to attend in 

person unless resident within certain 
limits. 

20. Consequence of refusal of party to give 

cWdence when called on by Court. 

21. Rules ns to witnesses to apply to par- 

ties summoned. 


ORDER XVII 
ADJOURNMENTS 

1. Court may grant time and adjourn 

hearing. 

Costs of adjournment. 

2. Procedure if parties fail to appear on 

day fixed. 

3. Court may proceed not>vithstanding 

either party fails to produce evidence 
etc. 


ORDER XVIII 

HEARING OF THE SUIT AND 
EXAMINATION OF WITNESSES 

1. Right to begin. 

2. Statement and production of evidence. 

3. Evidence where several issues. 

4. Witnesses to be examined in open 

Court. 

5. How evidence shall be taken in appeal- 

able cases. 

6. ^Vhen deposition to be interpreted. 

7. Evidence under Section 138. 

8. Memorandum when evidence not taken 

down by Judge. 

9. When evidence may be taken in Eng- 

lish. 

10. Any particular question and answer may 

be taken down. 

11. Questions objected to and allowed by 

Court. 

12. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in unappeal- 

able cases. 

14. Judge unable to make such memoran- 

dum to record reasons of his inabi- 
lity. 

15. Power to deal widi evidence taken be- 

fore another Judge. 

16. Power to examine witness immediately. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 


ORDER XIX 

AFFIDAVITS 

1. Power to order any point to be proved 
by affidavit. 


2. Power to order attendance of depo- 

nent for cross-examination. 

3. Matters to which affidavits shall be 

confined. 


ORDER XX 

JUDGMENT AND DECREE 

1. Judgment when pronounced. 

2. Power to pronounce judgment written 

by Judge’s predecessor. 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts. 

Judgments of other Courts. 

3. Court to state its decision on each issue. 

6. Contents of decree. 

7. Dale of decree. 

8. Procedure where Judge has vacated 

office before signing decree. 

9. Decree for recovery of immoveable 

properly. 

10. Decree for delivery of moveable pro- 

perty. 

11. Decree may direct payment by instal- 

ments. 

Order, after decree, for payment by 
instalments. 

12. Decree for possession and mesne pro- 

fits. 

13. Decree in administration-suit. 

14. Decree in pre-emption suit. 

15. Decree in suit for dissolution of part- 

nership. 

16. Decree in suit for account between 

principal and agent. 

17. Special directions as to account. 

18. Decree in suit for partition of pro- 

perty or separate possession of a share 
therein. 

19. Decree when set-off is allowed. 

Appeal from decree relating to set- 
off. 

20. Certified copies of judgment and de- 

cree to be furnished. 


ORDER XXI 

EXECUTION OF DECREES AND 

ORDERS 

PAYMENT UNDER DECREES 

1. Modes of paying money under decree. 

2. Payment out of Court to decree-holder. 

COURTS EXECUTING DECREES 

3. Lands situate in more than one juris- 

diction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Court desires that its 

own decree shall be executed by an- 
other Court. 

7. Court receiving copies of decree, etc., 

to file same without proof. 

8. Execution of decree or order by Court 

to which it is sent. 
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9. ExccuKon by High Court of decree 
transferred by other Court. 

APPLICATION FOR EXECUTION 

10. Application for execution. 

11. Oral application. 

Written application. 

12. Application for attachment of moveable 

property not in judgment-debtor’s 
possession. 

13. Application for attachment of immove- 

able property to contain certain 
particulars. 

14. Power to require certified extract frojn 

Collector’s register in certain cases. 

15. Application for execution by joint de- 

cree-holder. 

16. Application for execution by transferee 

of decree. 

17. Procedure on receiving application for 

execution of decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under 

same decree. 

20. Cross-decrees and cross-claims in mort- 

gage-suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution 

in certain cases. 

23. Procedure after issue of notice. 

PROCESS FOR EXECUTION 

24. Process for execution. 

25. Endorsement on process. 

* 

STAY OF EXECUTION 

20. When Court may slay execution. 

Power to require security from, or 
impose conditions upon, judgment- 
dcDtor. 

27. Liability of judgment-debtor discharg- 

ed. 

28. Order of Court which passed decree or 

of appellate Court to be binding 
upon Court applied to. ! • i 

29. Stay of execution pending suit between 

decree-holder and judgment-debtor. 

MODE OF EXECUTION 

30. Decree for payment of money. ^ 

31. Decree for specific moveable properly. 

32. Decree for specific performance for 

restitution of conjugal rights or ^ for 
an injunction. 

33. Discretion of Court In executing de- 

crees for restitution of conjugal 

rights. 

34. Decree for execution of document, or 

endorsement of negotiable instrument, 

35. Decree for immoveable properly. 

30. Decree for delivery of immoveable pro- 
perty when in occupancy of tenant. 
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ARREST AND DETENTION IN THE ' 

CIVIL PRISON I 

37. Discretionary power to permit judg- 

ment-debtor to show cause c^gainst 
detention in prison. 

38. Warrant for arrest to direct judgment- 

debtor to be brought up. 

39. Subsistence-allowance. 

40. Proceedings on appearance of judg- 

ment-debtor in obedience to notice or 
after arrest. 

ATTACHMENT OF PROPERTY 

41. Examination of judgment-debtor as to 

his property. 

42. Attachment in case of decree for rent 

or mesne profits or other matter, 
amount of which to be subsequently 
determined. 

43. Attachment of moveable properly, 

other than agricultural produce, in 
possession of judgment-debtot. 

44. Attachment of agricultural produce. 

45. Provisions aS to agricultural produce 

under attachment. 

40. Attacliment of debt, share and other 
property not in possession of judg- 
ment-debtor. 

47. Attachment of share in moveables. 

48. Attachment of salary of allowances of 

public officer or servant' of ’ railway 
company or local authority. 

49. Attachment of partnership property. 

50. Execution of decree against firm. 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of 

Court or public officer. ' 

53. Attachment of decrees. r • 

54. Attachment of immoveable prpperty, 

55. Removal of attachment after satisfac- 

tion of decree. , 

56. Order for payment of coin or .burrency 

notes to party entitled under decree. 

57. Determination of attachment. *' 

INVESTIGATION OF CLAIMS 
AND OBJECTIONS 

58. Investigation of claims to, and objec- 

tions to attachment of, attached pro- 
perly. ' 

Postponement of sale. , 

59. Evidence to be adduced by claimant 

60. Release of properly from attachment. 

61. Disallowance of claim to property ftl- 

tached. < 

62. Continuance of attachment ^ subject to 

claim of .incumbrancer. t > I 

63. Saving of suits to establish right! to at- 

tached properly. 

SALE generally 

64. Power to order properly attached to 

be sold and proceeds to be ,paid to 
person entitled. 
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65. Sales by whom conducted and how 

made. 

66. Proclamation of sales by public auc- 

tion. 

67. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. [Repealed.] 

71. Defaulting purchaser answerable for 

loss on re-sale. 

72. Decree-holder not to bid for or buy 

property without permission. 

Where decree-holder purchases, 
amount of decree may be taken as 
payment. 

73. Restriction on bidding or purchase by 

officers. 

SALE OF MOVEABLE PROPERTY 

74. Sale of agricultural produce. 

75. Special provisions relating to growing 

crops. 

76. Negotiable instruments and shares in 

corporations. 

77. Sale by public auction, 

78. Irregularity not to vitiate sale, but any 

person injured may sue. 

79. Delivery of moveable properly, debts 

and shares. 

80. Transfer of negotiable instriunents and 

shares. 

81. Vesting order in case of other property. 

SALE OF IMMOVEABLE PROPERTY. 

82. What Courts may order sales. 

63. Postponement of sale to enable judg- 
ment-debtor to raise amount of de- 
cree. 

84. Deposit by purchaser and re-sale on 

default. 

85. Time for pa>ment in full of piurchasc- 

money. 

86. Procedure in default of payment. 

87. Notification on re-sale, 

88. Bid of co-sharer to have preference. 

89. Application to set aside sale on depo- 

sit. 

90. Application to set aside sale on 

ground of irregularity or fraud. 

91. Application by purchaser to set aside 

sale on ground of judgment-debtor 
having no saleable interest. 

92. Sale when to become absolute or be 

set aside. 

93. Return of purchase-money in certain 

C0SCS« 

94. Certificate to purchaser. 

95. Delivery of property in occupancy of 

judgment-debtor. 

96. Delivery of property in occupancy of 

tenant. 

RESISTANCE TO DELIVERY OF POS- 
SESSION TO DECREE-HOLDER 
OR PURCHASER 

97. Resistance or obstruction to possession 

of immoveable property. 

98. Resistance or obstruction by iudgment- 

debtor. 


99. Resistance or obstruction by bona fide 
claimant. 

100. Dispossession by decrcc-holdcr or pur- 

chaser. 

101. Bona fide claimant to be restored to 

possession. 

102. Rules not applicable to transferee Hlc 

pendente. 

103. Order conclusive subject to rcgulat 

suit. 

ORDER XXII 

DEATH, MARRIAGE AND INSOLVENCY 

OF PARTIES 

1. No abatement by party’s death, if 

right to sue survives. 

2. Procedure where one of several plain- 

tiffs or defendants dies and right to 
sue survives. 

3. Procedure in case of death of one of 

several plaintiffs or of sole plaintiff. 

4. Procedure in case of death of one of 

several defendants or of sole defen- 
dant. 

5. Determination of question as to legal 

representative. 

0. No abatement by reason of death after 

hearing. 

7. Suit not abated by marriage of 

female party. 

8. When plaintiff’s insolvency bars suit. 

Procedure w'here assignee fails to 
continue suit or give security. ^ 

9. Effect of abatement or dismissal. 

10. Procedure in case of assignment before 

final order in suit. 

11. Application of Order to appeals. 

12. Application of Order to proceedings. 

ORDER XXIII 

WITHDRAWAL AND ADJUSTMENT 

OF SUITS 

1. Withdrawal of suit or abandonment of 

part of claim. 

2. Limitation law not affected by first 

suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees not 

affected. 


ORDER XXIV 
PAYMENT INTO COURT 

1. Deposit by defendant of amount in 

satisfaction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to plain- 

tiff aRer notice. 

4. Procedure where plaintiff accepts depo- 

sit as satisfaction in part. ' 

Procedure where he accepts it as sa- 
tisfaction in full. 

ORDER XXV 
SECURITY FOR COSTS 

1. When security for costs may be re- 

quired from plaintiff. 

2. Effect of failure to furnish security. 
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ORDER XXVI 

COMXnSSIONS 

COMMISSIONS TO EXAMINE 
WITNESSES 

L Cases in which Court may issue com- 
mission to examine witness. 

2. Order for commission. 

3. Where witness resides within Court’s 

jiirisdiclion. 

4 . Persons for wliose examination com- 

mission may issue. 

5. Commission or request to examine wit- 

ness not ^vithin India. 

6. Court to examine witness pursuant to 

commission. 

7. Return of commission with depositions 

of witnesses. 

8. ^^'hcn depositions may 'be read in evi- 

dence. 

COMMISSIONS FOR LOCAL INVESTI- 
GATIONS 

9. Commissions to make local investiga- 

tions. 

10. Procedure of Commissioner. 

Report and depositions to be evidence 
in suit. 

Commissioner may be examined in 
person. 

COMMISSIONS TO EXAMINE 
ACCOUNTS 

11. Commission to examine or adjust ac- 

counts. 

12. Court to give Commissioner necessary 

instructions. 

Proceedings and report to be evi- 
dence. Court may direct further 
enquiry. 

COMMISSIONS TO MAKE 
PARTITIONS 

13. Commission to make partition of im- 

movable property. 

M. Procedure of Conunissioner. 

GENERAL PROVISIONS 

15. Expenses of Commission to be paid 

into Court. 

16. Powers of Commissioners. 

17. Attendance and examination of wit- 

nesses before Commissioner. 

18. Parties to appear before Commissioner. 

COMMISSIONS ISSUED AT THE 
INSTANCE OF FOREIGN 
TRIBUNALS 

19. Cases in which High Court may issue 

commission to examine witness. 

20. Application for commission. 

21. To whom commission may be issued. 

22. Issue, execution and return of com- 

missions, and transmission of evi- 
dence to foreign Court. 


ORDER XXVn 

SUITS BY OR AGAINST THE GOVERN- 
MENT OR PUBLIC OFFICERS IN 
THEIR OFFICIAL CAPACITY 

1. Suits by or against Government. 


2. Persons authorised to act for Govern- 

ment. 

3. Plaints in suit by or against Govern- 

ment. 

4. Agent for Government to receive pro- 

cess. 

5. Fixing of day for appearance on be- 

half of Government. 

6. .Attendance of person able to answer 

questions relating to suit against 
Government. 

7. Extension of time to enable public 

officer to make reference to Govern- 
ment. 

8. Procedure in suits against public offi- 

cer. 

8A. No security to be required from Gov- 
ernment or a public officer in certain 
cases. 

SB. Definitions of "Government” and 
"Government pleader”. 


ORDER XXVIIA 

SUITS INVOLVING A SUBSTANTIAL 
QUESTION OF LAW AS TO THE 
INTERPRETATION OF THE 
CONSTITUTION 

1. Notice to the Attorney-General or the 

Advocate-General. 

2. Court may add Government as party. 

3. Costs. 

4. Application of Order to appeals. 


ORDER XXVni 

SUITS BY OR AGAINST MILITARY 
OR NAVAL MEN OR AIRMEN 

1. Officers soldiers sailors or airmen who 

cannot obtain leave may authorise 
any person to sue or defend for 
them. 

2. Person so authorised may act person- 

ally or appoint pleader. 

3. Service on person so authorised, or on 

his pleader, to be good service. 

ORDER XXIX 

SUITS BY OR AGAINST CORPORATIONS 

1. Sid>scriptlon and verification of plead- 

ing, 

2. Service on corporation. 

3. Power to require personal attendance 

of officer of corporation. 


ORDER XXX 

SUITS BY OR AGAINST FIRMS AND 
PERSONS CARRYING ON BUSINESS 
IN NAMES OTHER THAN THEIR 

OWN 

1. Suing of partners in name of firm. 

2. Disclosure of partnera* names. 

3. Service. 

4. Right of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. 

7. No appe.irance except by partners. 

8. Appearance under protest. 

9. Suits between co-partners. 
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10. Suit against person carrying on business 
in name other than his own. 

ORDER XXXI 

SUITS BY OR AGAINST TRUSTEES, 
EXECUTORS AND ADMINISTRATORS 

1. Representation of beneHciaries in suits 

concerning property vested in trustees, 
etc, 

2. Joinder of trustees, executors and ad- 

ministrators. 

3. Husband of married executrix not to 

join. 


ORDER XXXII 

SUITS BY OR AGAINST MINORS AND 
PERSONS OF UNSOUND MIND 

1. Minor to sue by next-friend. 

2. Where suit is instituted without next 

friend, plaint to be taken off the hie. 

3. Guardian for the suit to be appointed 

by Court for minor defendant. 

4. Who may act as next friend or be ap- 

pointed guardian for the suit. 

.5. Representation of minor by next friend 
or guardian for the suit. 

0. Receipt by next friend or guardian for 
the suit of property under decree for 
minor. 

7. Agreement or compromise by next 

friend or guardian for the suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings on removal etc., 

of next friend. 

11. Retirement, removal or death of guar- 

dian for the suit. 

12. Course to be followed by minor plain- 

tiff or applicant on attaining majority. 

13. Where minor co-pIaintifF attaining 

majority desires to repudiate suit. 

14. Unreasonable or improper suit. 

15. Application of rules to persons of un- 

sound mind. 

10. Saving for Princes and Chiefs. 


ORDER XXXIII 
SUITS BY PAUPERS 

1. Suits may be instituted in forma pau- 

oeris. 

2. Contents of application. 

3. Presentation of application. 

4. Examination of applicant. 

If presented by agent, Court may 
order applicant to be examined by 
commission. 

5. Rejection of application. 

C. Notice of day for receiving evidence 
of applicant’s pauperism. 

7. Procedure at bearing. 

8. Procedure if application admitted. 

9. Dispaupering, 


10. Costs where pauper succeeds. 

11. Procedure where pauper fails. 

11 A. Procedure where pauper suit abates 

12. State Government may apply for pa 

menl of court-fees. 


13. State Government to be deemed a 

party. 

14. Recovery of amount of court-fees. 

15. Refusal to allow applicant to sue as 

pauper to bar subsequent applica- 
tion of like nature. 

IG. Costs. 

ORDER XXXIV 

SUITS RELATING TO MORTGAGES OF 
IMMOVEABLE PROPERTY 

1. Parties to suits for foreclosure, sale and 

redemption. 

2. Preliminary decree in foreclosure-suit. 

3. Final decree in foreclosure-suit. 

4. Preliminary decree in suit for sale. 

Power to decree sale in foreclosure- 
suit. 

5. Final decree in suit for sale. 

G. Recovery of balance due on mortgage 
in suit for sale. 

7. Preliminary decree in redemption-suit. 

8. Final decree in redemption-suit. 

8A. Recovery of balance due on mortgage 
in suit for redemption. 

9. Decree where nothing is found due or 

where mortgagee has been overpaid. 

10. Costs of mortgagee subsequent to de- 

cree. 

11. Payment of interest. 

12. Sale of property subject to prior mort- 

gage. 

13. Application of proceeds. 

14. Suit for sale necessary for bringing 

mortgaged property to sale. 

15. Mortgages by the deposit of title-deeds 

and charges. 

ORDER XXXV 
INTERPLEADER 

1. Plaint in interpleader-suit. 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing 

plaintiff. 

4. Procediu-e at first liearing. 

5. Agents and tenants may not institute 

interpleader-suits. 

G. Charge for plaintiff’s costs. 

ORDER XXXVI 
SPECIAL CASE 

1. Power to state case for Court’s opi- 

nion. 

2. Where value of subject-matter must be 

stated. 

3. Agreement to be filed and registered 

as suit. 

4. Parties to be subject to Court’s juris- 

diction. 

5. Hearing and disposal of case. 

ORDER XXXVII 

SUMMARY PROCEDURE ON NEGOTI- 
ABLE INSTRUMENTS 

1. Application of Order. 

2. Institution of summar>' suits upon bills 

of exchange, etc, 
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3. Defendant showing defence on merits 

to have leave to appear. 

4. Power to set aside decree, 

5. Power to order bill, etc., to be depo- 

sited with officer of Court. 

0. Recovery of costs of noting non-ac- 

ceptance of dishonoured bill or note. 

7. Procedure in suits. 

ORDER XXXVIU 

ARREST AND ATTACHMENT BEFORE 

JUDGMENT 

ARREST BEFORE JUDGMENT 

1. Where defendant may be called upon 

to furnish security for appearance. 

2. Security. 

3. Procedure on application hy surety to 

be discharged. 

4. Procedure where defendant fails to 

furnish security or find fresh security. 

ATTACHMENT BEFORE JUDGMENT 

5. Where defendant may be called upon 

to furnish security for production of 
property. 

6. Attachment where cause not shown 

or security not furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property at- 

tached before judgment. 

9. Removal of attachment when security 

furnished or suit dismissed. 

10. Attachment before judgment not to 

afi^ect rights of strangers, nor bar 
decree-holder from applying for sale. 

11. Property attached before judgment not 

to be re-attached in execution of de- 
cree. 

12. Amcultural produce not attachable 

before judgment. 

13. Small Cause Court not to attach immo- 

veable property. 


ORDER XXXIX 

TEMPORARY INJUNCTIONS AND 
INTERLOCUTORY ORDERS 
TEMPORARY INJUNCTIONS 

1. Cases in which temporary injunction 

may be granted. 

2. Injunction to restrain repetition or con- 

tinuance of breach. 

3. Before granting injunction, Court to 

direct notice to opposite party. 

4. Order for injunction may be discharg- 

ed, varied or set aside. 

5. Injunction to corporation binding on 

its officers. 

INTERLOCUTORY ORDERS 

0. Power to order interim sale. 

7. Detention, preservation, inspection, etc., 

of subject-matter of suit. 

8. Application for such orders to be after 

notice, ^ . . .. 

9. When party may be put m immediate 

possession of land the subject-matter 

, j-i ..i 

10. Deposit of money, etc., in Court. 


ORDER XL 

APPOINTMENT OF RECEIVERS 

1. Appointment of receivers. 

2. Remuneration. 

3. Duties. 

4. Enforcement of receiver’s duties. 

5. When Collector may be appointed re- 

ceiver. 

ODRER XLI 

APPEALS FROM ORIGINAL DECREES 

1. Form of appeal. 

What to accompany memorandum. 
Contents of memorandum. 

2. Grounds which may be taken in ap- 

peal. 

3. Rejection or amendment of memoran- 

dum. 

4. One of several plaintiffs or defendants 

may obtain reversal of whole decree 
where it proceeds on ground com- 
mon to all. 

STAY OF PROCEEDINGS AND OF 

EXECUTION 

5. Stay by Appellate Court. 

Stay by Court which passed the de- 
cree. 

6. Security in case of order for execution 

of decree appealed from. 

7. [Repealed by Government of India 

(Adaptation of Indian Laws) Order, 
1937.] 

8. Exercise of powers in appeal from 

order made in execution of decree. 

PROCEDURE ON ADMISSION 
OF APPEAL 

9. Registry of memorandum of appeal. 

Register of Appeals. 

10. Appellate Court may require appellant 

to furnish security for costs. 

Where appellant resides out of 
India. 

11. Power to dismiss appeal without send- 

ing notice to lower Court. 

12. Day for hearing appeal. 

13. Appellate Court to give notice to Court 

whose decree appealed from. 
Transmission of papers to' Appellate 
Court. 

Copies of exhibits in Court whose 
decree appealed from. 

14. Publication and service of notice ol 

day for hearing appeal. 

Appellate Court may itself cause 
notice to be served. 

15. Contents of notice. 

PROCEDURE ON HEARING 
Ifi. Right to begin, 

17. Dismissal of appeal for appellant’s de- 

fault. 

Hearing appeal ex parte. 

18. Dismissal of appeal where notice not 

served in consequence of appellants 
failure to deposit costs. 

19. Re-admission of appeal dismissed foi 

default. 
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RULES 

20. Power to adjourn hearing and direct 

persons appearing interested to be 
made respondents. 

21. Re-hearing on application of respon- 

dent against whom ex parte decree 
( . made. 

22. Upon hearing, respondent may object 

to decree as if he had preferred 
separate appeal. 

Form of objection and pro\isions ap- 
plicable thereto. 

23. Remand of case by Appellate Court. 

24. Where evidence on record sufficient. 

Appellate Court may determine case 
finally. 

25. Where Appellate Court may frame 

issues and refer them for trial to. 
Court whose decree appealed from. 
2G. Finding and evidence to he put on 
record. 

Objections to finding. 

Determination of appeal. 

27. Production of additional evidence in 

Appellate Court. 

28. Mode of taking additional evidence. 

29. Points to be defined and recorded. 

JUDGMENT IN APPEAL 

30. Judgment when and where pronounc- 

ed. 

31. Contents, date and signature of iudg- 

ment. 

32. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to be recorded. 

DECREE IN APPEAL 

35. Date and contents of decree. 

Judge dissenting from judgment need 
not sign decree. 

36. Copies of judgment and decree to be 

furnished to parties. 

37. Certified copy of decree to be sent to 

Court whose decree appealed from, 


ORDER XLn 

APPEALS FROM APPELLATE 

DECREES 

1. Procedure. 


ORDER XLIII 
APPEALS FROM ORDERS 

1. Appeals from orders. 

2. Procedure. 

ORDER XLIV 
PAUPER APPEALS 

1. Who may appeal as pauper. 

Procedure on application for admis- 
sion of appeal. 

^2. Inquiry into pauperism. 

ORDER XLV 

APPEALS TO THE SUPREME COURT 

1. “Decree” defined. 

2. Application to Coivt whose decree 

complained of. 

3. Certificate as to value or fitness. 


4. Consolidation of suits. 

5. Remission of dispute to Court of first 

instance. 

6. Effect of refusal of certificate. 

7. Security and deposit required on grant 

of certificate. 

8. Admission of appeal and procedure 

thereon. 

0. Revocation of acceptance of security. 

9. \. Power to dispense with notices in 

case of deceased parties. 

10. Power to order further security or pay- 

ment. 

11. Effect of failure to comply with order. 

12. Refund of balance deposit. 

13. Powers of Court pending appeal. 

14. Increase of security found inadequate. 

15. Procedure to enforce orders of the 

Supreme Court. 

IG. Appeal from order relating to execu- 
tion. 

17. Appeals to Federal Court. [Repealed 
by the Federal Court Act, 1941 
(XXI of 1941), Section 2]. 


ORDER XLVl 
REFERENCE 

1. Reference of question to High Court. 

2. Court may pass decree contingent upon 

dedsion of High Court. 

3. Judgment of High Court to be trans- 

mitted, and case disposed of accord- 
ingly. 

4. Costs of reference to High Court. 

4 A. [New]. 

5. Power to alter, etc., decree of Court 

making reference. 

G. Power to refer to High Court ques- 
tions as to jurisdiction in small 
causes. 

7. Power to District Court to submit for 
revision proceedings had under mis- 
take as to jurisdiction in small causes. 


ORDER XLVII 
REVIEW 

1. Application for review of judgment, 

2. [Omitted.] 

3. Form of application for review. 

4. Application where rejected. 

Application where granted. 

5. Application for review in Court con- 

sisting of two or more Judges. 

6. Application where rejected. 

7. Order of rejection not appealable. 

Objections to order granting applica- 
tion. 

8. Re^stry of application granted, and 

order for re-heoring. 

9. Bar of certain applications. 


ORDER XLVni 
MISCELLANEOUS 

1. Process to be served at expense of 

party issuing. 

Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 
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RULES 

ORDER XLIX 

CHARTERED HIGH COURTS 

1. Who may serve processes of High 

Courts. 

2. Saving in respect of Chartered Higli 

Courts. 

3. Application of Rules. 

ORDER L 

PROVINCIAL SMALL CAUSE 

COURTS 

1. Provincial Small Cause Courts. 

ORDER LI 

PRESIDENCY SMALL CAUSE COURTS 
1. Presidency Small Cause Courts. 

APPENDICES TO THE FIRST 
SCHEDULE 

FORMS 

APPENDICES 

A.— PLEADINGS. 

1. Titles of suits. 

2. Description of parties in particular 

cases. 

3. Plaints. 


B. —PROCESS. 

C. — DISCOVERY, INSPECTION AND 

ADMISSION. 

D. -— DECREES, 

E. — EXECUTION. 

F. — SUPPLEMENTAL PROCEEDINGS. 

G. — APPEAL, REFERENCE AND RE- 

VIEW. 

H. — MISCELLANEOUS. 

THE SECOND SCHEDULE 

Arbitration [Repealed by S. 49 (1) of the 
Arbitration Act, X of 1940]. 

THE THIRD SCHEDULE 

Execution of Decrees by Collectors [Omit- 
ted by S. 15 of the Civil Procedure (Amend- 
ment) Act, 66 of 1956.] 


THE FOURTH SCHEDULE 

Enactments amended [Repealed by the 
Repealing and Amending Act, 1952 (4$ of 
1952), First Schedule.] 

THE FIFTH SCHEDULE 

Enactments repealed [Repealed by the 
Second Repealing and Amending Act, 1914 
(XVII of 1914), Section 3 and Schedule 11], 


4. Written statements. 

STATEMENT OF OBJECTS AND REASONS 

"The Bill is sufficiently explained in the Report of the Special Committee 
printed below.” Simla, 3rd September, 1907. — H, ERLE RICHARDS. 

[Report of the Special Committee appointed to consider the amendment 

of the Civil Procedure Code.] 


VVe have the honour to present this re- 
port on the proposals to amend the Code 
of Civil Procedure which have been sub- 
mitted for our consideration by the Gov- 
ernment of India and, annexed to it, a draft 
Bill amended by us. A detailed account 
of the alterations introduced in the Bill will 
1)6 found in the Notes on Clauses which 
form the second part of this Report, but we 
desire by way of perface to malce some ob- 
servations ot a general character on the 
defects in the existing law which appear to 
us to call for reform and on the more im- 
portant of those alterations. 

1. The Code of Civil Procedure of 1882 
has been in force for 25 years and the 
perience of tliose years has shown that the 
general lines on which it proceeds are 
sound. 'liie matters in which it has prov- 
vd defective are, for the most part, mat- 
ters of detail, and they arise, as it seems 
to us, mainly from the fact that it is im- 
possible to frame a fixed and rigid Code 
in such a manner as to sufficiently nwet 
the vao’inK needs of an area so diversified 
as that to which the Code applies. In oui 
opinion it is essential that there should be 
some machinery to enable variations to be 
introduced in procedure to meet the d^er- 
ent requirements of chlferent localities as 
well as to enable defects to he remedied 
as they an* discovered without resort to the 


tardy process of legislation. We propose to 
make provision for these purposes by a re- 
arrangement of the Code. We recommend 
that matters of mere machineiy should be 
relegated to Rules capable of alteration by 
each High Court, subject to certain checks, 
and that those provisions only should 
retained in the body of the Code in which 
some degree of permanence and uniformity 
is desiraWe. This re-arrangement is in accord- 
ance with precedent and possesses advan- 
tages so obvious that it is needless to en- 
large upon them. 

2. The objection — and as it appears to 
us the only objection of substance — that 
can be urged against this proposal is that 
until the scheme of distribution had become 
familiar to those who have to administer 
the Act, the change may cause some con- 
fusion and the familiar numerical references 
to the present Sections will no longer ap- 
ply. We are sensible that some inconveni- 
ence must arise from this cause in the first 
instance, but this is but a small disadvan- 
tage in comparison with the advantages to 
be obtained by the change, and we cannot 
think that any one will seriously contend 
that such a slight and temporary drawback 
should stand in the way of a reform whicn 
appears to us in other respects to be wholly 
lienpficial. 
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3. Hie adoption of this principle has 
necessarily involved a departure n’om the 
arrangement of the present Code, but in 
O^er respects, we have advisedly adhered 
as closely as possible to the existing langu- 
age, the meaning of which is now well un- 
derwood by Courts and by practitioners. 
Speaking generally, it may be said, that we 
have omy departWl from the phraseology of 
the Code where experience has suggested 
improvements or competent authority has 
called for some change. We have refrained 
from altering the wording, merely, because 
it might be capable of improvement; for in 
any wange, even of a verbal character, 
there is a risk of opening a door to fresh 
litigation. In die amendments that we 
have introduced, we have endeavoured to 
state general rules of procedure rather than 
to provide in detail for every possible con- 
tingency; for, we hold it to be a sound view 
tiiat excessive elaboration of details of pro- 
cedure tends to cramp the actions of the 
Court and in consequence, to encourage 
technicalities. For this reason, we have made 
no attempt to embody in the Code a digest 
of toe very numerous decisions on the exist- 
ing Sections; we have made amendments to 
meet case-law only on points on which there 
is a conflict of authority. And in this con- 
nexion we desire to point out that at the 
present time there is even less justification 
for toe enactment of elaborate provisions in 
regard to procedure than at the time when 
toe Code of 1882 was passed. Since then, 
toe standard of legal efficiency in the mofus- 
sil has b^n materially raisei and the prin- 
ciples of procedure are now so well under- 
stood that the Courts may be trusted to 
apply them intelligently in cases for which 
no provision may be made in terms. 

But although we have made the present 
Code toe basis of our draft, we have care- 
fully examined the Bill settled by the Select 
Committee in 1903, and we desire to ex- 
press our acknowledgments to that Com- 
mittee for toe store of information it con- 
tains, and for the materials collected in 
their report 

Apart from the re-arrangement to which 
reference has been made, we have not in- 
troduced many changes of a radical ebarao- 
ter in the Code. 

4. The general nature of some of the 
amendments we recommend, may be con- 
veniently illustrated by a brief examination 
of toe extent to which the various stages 
of a suit will be affected by them. 

A. To begin with. It is hoped that the 
multiplicity of suits will be further curtail- 
ed by the new provisions we have inserted 
to remove limitations which we regard as 
needless on the comprehensiveness of a 
suit, and by the wider powers of amend- 
ment vested in toe Courts under the Bill. 
An adequate check is provided by the power 
of a Court to interfere where the embarrass- 
ment is likely to resiJt 

B. Increased facilities have been given for 
toe service of process to \^dilch further 

IVoL 2.] 3 A. M. 37 


reference is made in the Notes on Clauses. 
It is hoped that in the gradual introduction 
of service by post may he fecund a solution 
of one of the princip^ detects in our legal 
system. 

C. In our opinion, it is most necessary 
that litigants in this country should come 
to trial with all issues clearly defined, and 
that cases should not be expanded or grounds 
shifted without reference to the true facts. 
For this purpose, we think that the present 
system or pleadings in the raofassil which 
is notoriously lax, should be improved, and 
w'e have incorporated in the rules an order 
on pleadings, which, it is hoped, will lead 
to sounder and fairer methods of arriving 
at the real points in dispute. The forms 
have been revised and we hope that they 
will be brought into more general use in 
toe mofussil. 

We have not been able, within the time 
at our disposal, to make these forms, or the 
other forms in the Appendix to Schedule I 
complete; but this is a matter of detail 
which can be further considered before 
toe Bill is passed into law. 

D. It is not possible to secure expedition 
in the disposal of suits, unless the questions 
of fact on which there is a real contest are 
narrowed down as far as possible. As a step 
towards this, we have incorporated in the 
rules an order in which provision is made 
for the admission not only of documents 
but also of facts. It must be left to liti- 
gants and their advisers to make adequate 
use of this order, but it is hoped that the 
Courts will encourage the use of it, since it 
certainly affords a means whereby the two 
princip^ evils of ligtigation, delay and ex- 
penses, can be materially diminished. 

E. We attach much importance to a pro- 
per use being made by Courts in the 
mofussil of the procedure prescribed for the 
first hearing. The Code as it stands makes 
provision for the examination of parties by 
the Court, and w’e have altered the langu- 
age so as to compel the production of docu- 
ments at toe first hearing. In our opinion, 
tois wnll act as a substantial check on the 
fabrication of documentary evidence. 

F. The provisions relating to the hearing 
of suits do not call for material alteration, 
but we have thought it well to provide ex- 
pressly for the cases where a party dies 
between conclusion of the hearing and deli- 
very of judgment. It would obviously be 
wrong toat such an accident should in any 
way interfere wnth the disposal of the case, 
and we have therefore inserted a provision 
to enable jud^ent to be pronounced not- 
withstanding toe death. 

G. A change of importance has been 
made in regard to decrees. In the first place 
we have inserted an express provision 
recognizing the distinction between prelimi- 
nary and final decrees. We hope, in this 
way, to afford facilities for checldng the 
delay that now results from toe objection- 
able practice of leaving for determination to 
e^cution questions which should be dedd- 



578 


[The Code of] Civil Procedure, 1908 


by the decree. This change should 
( .<urt -he more expeditious disposal of a 
of suits which at present are conspi- 
cuous for the delay to which they give rise. 
Another amendment of importance which 
we have introduced is in regard to mortgage- 
suits. These are very numerous and involve 
complicated questions of law. Hitherto 
some confusion has been occasioned by the 
co-existence of the provisions of the Trans- 
fer of Property Act and of the Code in re- 
gard to execution in mortgage-suits. We 
Slink that the provisions regulating this mat- 
ter should be dealt with in their entirety 
in the Code, and we have therefore intro- 
duced rules in Order XXXIV to give effect 
to our view. We propose that the sections 
of the Transfer of Property Act affected by 
this change should be repealed. We desire 
to call the attention of those Provinces to 
which that Act does not apply to the effect 
of these changes. 

In our opinion, it is expedient to give 
greater assistance to the Courts in the fram- 
ing of decrees. The importance of this 
branch of procedure cannot be overrated; it 
is surrounded by difficulties which are a 
fruitful source of error and consequently of 
litigation. We have amplified the provisions 
of the Code to meet this defect, and have 
introduced some forms wliich can be adopt- 
ed to meet the requirements of individual 
cases. We think that further fonns might 
be added with advantage before the Bill 
becomes law. 

H. Amongst other matters, we removed 
limitations which at present exist on the 
power (jf appointing Receivers, and have 
conferred a power to appoint Receivers on 
Subordinate Courts. 

5. Execution. — Tlie subject of execution 
is, perhaps, one of the most difficult with 
which we have liad to deal. The present 
system, in the mofussU at any rate, tends 
to excessive delay and affords facilities for 
defeating the claims of creditors. At the 
same time the creditor often has only him- 
.sclf to blame, owing to his own laches in 
prosecuting his rights. In the Presidency 
town the same objections cannot be fairly 
raised; the system works well; whilst, in 
the mofassil, the difficulties arise not so 
much from tlie machinery itself, as from 
the defective manner in which it is work- 
ed. One of the most fruitful sources of 
litigation is the .setting aside of execution 
sales, on the ground of irregularity in the 
publication of the sale proclamation. It is 
notorious that in many of these cases the 
Court’s officer either through negligence or 
di-.]ion<-sly has not duly puhli.shed the pro- 
cl.'unation, but it i.s impossible to deal wth 
such cases by any provision in a Code. After 
a it)r)st careful consideration of the subject, 
we liave not seen our way to any very dras- 
tie changes in the present system. We have 
foMiid onrsfilvs unnble to acc.^t the some- 
what far-reaching proposal of the Comrnitteo 
of 1902 in relation to the execution of de- 


crees by precept; but we are so far in ac- 
cord with the view expressed by that Com- 
mittee as to have been able to insert in 
the Bill a clause which enables the Court 
which passed the decree to Issue a precept 
to any other Court to attach properly of 
the judgment-debtor pending execution in 
the ordinary course. Beyond this we have 
felt we could not safely go. 

We anticipate that there will be a sub- 
stantial saving of time, and consequent ex- 
pense, from the provision requiring that 
mesne profits shall be ascertained by the 
Court under the decree itself, and not as 
now in execution proceedings. 

Clause 53 has been introduced to settle 
a long mooted point upon which there is 
much diversity of judicial opinion, as to 
whether or not questions as to the liability 
of ancestral property in the hands of a son 
or other descendant to whom it has come 
otherwise than by descent for the payment 
of the debt for which the decree was pass- 
ed, can be determined under Cl. 47 of the 
present Bill, corresponding with Section 244 
of the existing Code. We think they should 
be. 

Other amendments deserving notice re- 
late to (1) the power to break open the 
outer door of the judgment-debtor’s dwelling 
house; (2) the date from which the pur- 
chaser’s title accrues; (3) oral application for 
immediate execution; (4) the discretion of 
the Court in the execution of decrees for 
the restitution of conjugal rights; (5) the 
execution against partnership property; (6) 
extended facilities for attaching salaries; and 
(7) powers to decree-holders to carry decrees 
into effect at the expense of the judgment- 
debtor. 

We regard the changes made in relation 
to execution as calculated to materially 
assist the judgment-creditor in recovering 
the fruits of his judgment. 

6. Arbitration. — Two questions of m- 
portance have arisen in connexion with this 
subject: (1) Should any of the Sections of 
the Arbitration Act of 1899 be incoiporated 
into the Code? (2) Should the right of ap- 
peal as now existing be altered, and if so, 
in what direction? We are of opinion that 
the best course would undoubtedly l>c to 
eliminate from the Code all the clauses as 
to arbitration, and insert them in a new and 
comprehensive Arbitration Act. There are, 
perh.aps, difficulties as to thi.s at present 
We have determined, therefore, to have the 
arbitration clauses much as they are in the 
present Code; but we have placed them 
in a Schedule in the hope that at no dis- 
tant date they may be transferred into a 
comprehensive Arbitration Act 

In regard to appeals, some change has 
been made. Upon this question, adopting 
the view of the Judicial Committee as ex- 
pressed in Ghulam’s case (lUR 29 CalcutU 
167), we are strongly in favour of finality 
in cases of arliitration. If rights of 
be given, the disappointed parly will t£^ 
advantage of every such right To meet 
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Ae difficulty expressed in the case reported 
in ILR 25 Calcutta 141 (which followed 
many other cases in the Calcutta High 
Court), we have inserted the words “or be- 
ing odien\’Tse invalid’* in sub-section (c) of 
Section 521 of the present Code. If there- 
fore, either party considers the award as 
invalid on any ground, he can apply tc» have 
it set aside. We have thought it right to 

g ive one appeal from the opinion expressed 
y the Court on a special case under Sec- 
tion 517, and to allow one appeal as from 
order under Sections 521, 523 and 520. 
And having, regard to the rather wide 
language or the Judicial Committee in 
Ghulam’s case we have further thought it 
advisable to make it clear that an order 
granting an application either under Sec- 
tion 523 or Section 520 is not to l>e deem- 
ed a decree within the moaning of ihe 
Code; otherwise there would be a wider 
right of appeal from orders under these 
Sections than from a decree under Sec- 
tion 522. The other alterations deal with 
the text, rather than with any question of 
policy or principle. 

7. Suits relating to public matters. — We 
have inserted a dause to enable actions for 
public nuisances to be brought, with the 
consent of the Advocate-General, irrespec- 
tive of special damage. It has been re- 
presented to us that such a power is need- 
ed and we concur in that view. 

8. Public Charities. — The suggestion has 
been made on high authority tliat some ex- 
press reference should be made in the Code 
to the power of the Court to apply Cy pres 
doctrine in the settling of schemes. But 
this power would appear to exist already 
within its proper limits (Mayor of Lyons* 
case LR 3 lA 32) and we do not think it 
necessary to make express reference to it 

It has been represented to us by more 
than one gentleman whose opinion is en- 
titled to weight, that the power to enquire 
into the affairs of public charities should 
be made more extensive. The clause, as 
it stands, gives suifiejent powers to the 
Courts to direct accounts and to frame 
schemes when once a suit has been insti- 
tuted, but it is said tliat members of the 
public interested in any public charity 
ought to have the means of calling for and 
inspecting accounts without undertaking the 
burden of a suit, at least in the first in- 
stance. We are told that revenues derived 
from charitable trusts arc in some cases 
very large in amount, that no accounts of 
their expenditure are ordinarily rendered 
®^d that there is good ground for !)elieving 
that a considerable portion is mis-spent or 
squandered on useless objects. 

The Hon*hle Dr. Rashhehary Chose sup- 
ports these views and has sul^mitted a clau.se 
to give effect to them. It is in the follow- 
ing terms: 

93.A. (1) The Court may also upon an 


applications by any two or more persons 
having the like interest and having oblain- 
ed the like consent, direct any Iruslee of 
such charity to cause to be prepared and 
filed in the Court, \\'ilhin such time as may 
be specified in the order, a detailed account 
of the receipts and disbursements in con- 
nection with the tnist propc-rt>’ for a period 
pot exceeding three years next preceding 
the date of the application. 

(2) Such accounts, when filed in Court, 
shall be open to insection by the public. 

(3) A trustee who fails to comply u’ith 
any such directions shall be removed if a 
suit for that purpose be instituted, unless 
he can show good cause for such failure. 

We have given to the subject our best 
consideration and desire to record our sym- 
pathy with the motives of the proposers. 
But we have not inserted the clause in the 
Bill because we think that the question is 
one of pf>licy on which the public opinion 
of the communities interested should first 
be obtained. It affects primarily as we 
understand, the Hindu and, to a less ex- 
tent, the Nfahomedan community. And we 
should not feel justified in recommending 
an amendment of the law on such a subject 
as this, unless the leaders of those com- 
munities were to express their support of 
the proposal in unequivocal terms. If it is 
eventually decided to adopt the amendment, 
then we tliink that the clause proposed by 
Dr. Chose may be accepted. 

9. Suits by or against firms. — Attention 
LS directed to the new provision in regard 
to suits by or against firms (O. XXX), which 
will, we hope, prove acceptable to the com- 
mercial community. 

10. New procedure. — We have given 
power to provide by Rules for Counter- 
claims, Third Party Proced>ire, Summary 
Procedure in suits for debt or liquidated 
demands, as for instance, rent, or any other 
definite sum payable under a contract and 
originating summons. We are of opinion 
that these forms of proceeding may usefully 
be adopted in some areas ljut that this is 
a matter which should be left for each High 
Court to decide. 

11. Appeals.^ As regard appeals from 
original decrees we have departed but 
slightly from the e.xisting Code. We have 
thought it advisable to give legislative sanc- 
tion to the view that no appeal shall lie 
from a consent decree, or as to costs ex- 
cept by leave of the Court; but the most 
important change is that incorporated in 
ClaiLse 97, which renders it oblfgatorv' up- 
on a party, who considers himself aggrieved 
by a preliminary decn^e, to appeal from 
that decree, at the risk of being precluded 
from disputing its correctness on an appeal 
from the final decree. We feel strongly 
that this is a most useful provision, as tend- 
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ing to that which is so desirable, viz., fina- 
lit>' in litigation. 

As regards api^als from appellate decrees 
the only substantial departure from the exist- 
ing Code is the insertion of Clause 103. 
Experience has shown the desirability of 
this clause, the effect of which will be to 
avoid remands, with their consequent de- 
lay and expense. 

As regards appeals from order a compa- 
rison of Clause 104 of the Bill with Sec- 
tion 588 of the existing Code would sup- 
port a prima facie inference that the right 
of appeal from orders has been materially 
curtailed. But this inference is dispelled 
on looking at sub-clause (h) of Clause 104 
which allows an appeal from any order 
made under Rules from which an appeal is 
expressly allowed by Rules. We have gone 
carefully into the question of the cases 
in which an appeal should be allowed from 
these orders and our conclusion is express- 
ed in the Rules themselves. 

12. Rules. — The distribution of the pro- 
visions of the Code between the body of 
the Bill and the Rules is a matter on whidi 
opinions rrray well differ. The general prin- 
ciple on which we have proceeded has 
been to keep in the body of the Bill those 
provisions which appear to us to be funda- 
mental and those provisions which confer 
powers operating outside the Province in 
which the Court is situated. In some cases 
we have adopted tlie plan of inserting lead- 
ing provisions in the Bill, stating in general 
terms the powers of the Court, and of leav- 
ing the details to Rules; in matters of less 
importance the provisions have been re- 
legated altogether to Rules. The result of 
this re-arrangement is to reduce the Act, as 
distinct from Schedules, to 155 clauses. The 
existing order of sequence has, speaking 
generally, been maintained, but the reduced 
bulk of the Bill has rendered it no longer 
necessary to reproduce the division into 
chapters. 

It is proposed to vest the power of mak- 
ing Rules in High Courts, subject to the 
control of Local Governments, (or, in the 
case of the Calcutta High Court, of the 
Government of India), but we think it most 
desirable that in exercising this power, the 
Courts should have the advice of represen- 
tatives of the varioas branches of the legal 
prof<*ssion, and we have accordingly pro- 
vided that, in the case of Chartered Hi^ 
Courts and of Chief Courts, Rules shall 
only he made* after those Courts have 
taken the opint(m of a Rule Committee 
ori which there will be representatives of 
tJje Bar, of Vakeels or Pleaders and, in Pre- 


sidency towns, of Attorneys. In the case 
of other High Courts power has been given 
to establish such Rule Committees as the 
Governor-General in Council may deter- 
mine. It is believed that Standing Com- 
mittees of this kind will be of great value. 
We have thought it better to require the 
same sanction as is required by the Indian 
High Courts Act of 1861, in order that the 
rule-making power should correspond with 
the power conferred imder iat Act; but 
we are of opinion that, in the interest of 
uniformity, it is expedient that all amend- 
ments of Rules should be commxmicated 
to the Government of India and to other 
High Courts before sanction is given to 
them. This, we understand, can be effect- 
ed by executive order. 

If our proposal is adopted, it will pro- 
bably be useful to publish annually in every 
Province some manual corresponding to the 
English “Annual Practice” containing — 

(1) the Act; 

(2) all Rules of procedure made 

under it or under other Acts in 
the Province; 

(3) notes of decisions on the Act and 

Rules. 


13. We are sensible that diere may be 
defects and flaws in the Bill which we ap- 
pend to this Report. The subject is compli- 
cated and technical and the time at our 
disposal has been limited. We do not doubt 
therefore that much improvement may be 
made in the Bill before it is finally passed 
into law. But, in our opinion, it is framed 
on the right lines. We believe for the 
reasons we have stated diat in any reform 
of Civil Procedure it is essential to intro- 
duce some elsticity; to give wider powers 
of control to the High Courts, and to in- 
vest them with a larger discretion in regard 
to the conduct of cases which come before 
them, Mr. Dikshit, Subordinate Judge from 
Bombay, has been present throughout our 
deliberations, and we take this opportu- 
nity of acknowledging the help we have 
derived from his experience of the work- 
ing of the Code in the mofussil. We de- 
sire also to record our acknowledgments of 
the services of Mr. Law, of the Legislative 
Department, who has attended to Ae cleri- 
cal and press-work to our entire satisfaction. 


(Signed) H. ERLE RICHARDS. 


) FRANCIS MACLEAN. 
LA WHENCE JENKINS. 
S. ISMAY. 

) RASHBEHARY CHOSE. 


\ 


Simla, August 31st, 1907 
— Gazette of India, 1907, Part V, page 179. 
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ACT HOW AFFECTED BY SUBSEQUENT 

LEGISLATION 


Year Ko. of Act 


Short Title. 


How aHectod 


1908 

1903 


1909 

1914 

1914 

1914 

1914 


1916 



1920 


1920 

1921 


1922 


1923 

1923 

1923 

1926 

1925 

1925 

1926 

1926 

1926 

1926 

1926 

1927 


V the code of civil PROCEDUR . 

Reg IV Andaman Nicobar Islands Regulation. 


ni Presidency Towns Insolvency Act 
I t The Code of Civil Procedure (Amendment) 
I Act 

lY I The Decentralisation Act 
X. 1 The Repealing and Amending Act 

j 

I 

XYII The Second Repealing and Amending Act 


XIII 1 The Amending Act 

I 

XXIY The Repealing and Amending Act 
XYIII The Repealing and Amending Act 
XXIY i The Code of Civil Procedure (Amendment) 
Act 

XXVI The Indian Limitation and Code of Civil 
Procedure (Amendment) Act 


XXXYIII The Devolution Act 

in The Code of Civil Procodnre (Amendment) 
Act 

IX The Civil Procedure (Amendment) Act 


XI 

XXYI 

XXIX 

XX 

XXIII 

XXXII 

I 


XXTI 

XXX 


The Repealing and Amending Act 

The Code of Civil Procedure (Amendment) 
Act 

The Code of Civil Procedure (Amendment) 
Act 

The Code of Civil Procedure (Amendment) 
Act 

The Legislative Members Exemption Act 

The Ondh Coarts (Supplementary) Act 

The Small Cause Courts (Attachment of 
Immoveable Property) Act 

The Code of Civil Procedure (Amendment) 
Act 

The Code of Civil Procedure (Second 
Amendment) Act 

The Negotiable Instruments (Interest) Act 


XXXIY The Sind Courts (Supplementary) Act 
X The Repealing and Amending Act 


1928 

1929 


XYITT The Repealing and Amending Act 

XXI The Transfer of Properry (Amendment) 
Bapplcmentary Act 


1980 


XVI The Transfer of Property (Amendment) 
Hupplementary Act 


Extends the now Co<lo and 
amended S. 100 by amonding 
Iteg. 3 of 1376, S. 14. 

Amijnding 8. 8 and S. 67. 

Amending S. 138. 

Amending S. 60 and Form No. 7 
in Appendix E. 

1. Amending O. 5, R. 26. 

2. Repealing S. 156 and the 
Fifth Schedule. 

Amending Ss. Ill , 1 16, 122, 123, 
126, 129 and 130. 

Amonding S. 127 and S. 130. 
Amending S. 122 and S. 123. 
Amending O. 9, R. 5. 

1. Amending O. 45, R. 7. 

2. Inserting new R. 9A in O. 45. 

3. Adding new rub-rule (4) to 
R. 15 of O. 45. 

Amending Ss. 5, 61, 67,68,126 
and 143. 

Amending S. 55. 

1. Inserting now 8. 35A. 

2. Amending S. 104 and 0. 41, 
R. 33. 

Amending S. 122 and S. 123. 
Amending S. 60. 

Amonding 0. 21, R. 82 and 
R. 33 

Amending S. 60. 

Inserting now S. 135.\. 

Amending Ss. 122 and 123. 

1. Amending S. 7 

2. Inserting new R. 13 in 0. 38. 
Amending S. 103. 

Amending O. 3, R. 1 and R. 4. 

Amending 0. 87, R. 2 and Form 
No. 4 in Appendix B. 

Amending S. 122 and S. 123. 
Amending — 

i. O. 5, R. 27 and R. 28. 

ii. Heading of O. 28. 

iii. O. 28, R. 1, R. 2 and R. 8. 
Adding new sub s. (3) to 8. 98. 

1. Substituting now Rules 2 to 
8, 10, 11 and 15 for the old 
Rnlcs in O. 84. 

2. Substituting new Forms 8 to 
11 in Appendix D for the old 
Forms. 

8. Inserting new R. 8A in 0. 84, 
Amending O. 48, R. 1. 
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Year 

No. of Act 

1932 

X 

1934 

XXXV 

1934 

Punj. Act 
VU 

1936 

XXI 

1937 

YIII 

1937 

IX 

1937 

XVI 

1937 


1939 

XXVI 

1940 

X 

1940 

XXXIV 

1940 

U. P. Act 
XIV 

1941 

IV 

1941 

XXI 

1941 

Assam Act 

n 

1942 

XXIII 

1942 

XXIV 

1942 

XXV 

1943 

V 

1948 

I 

1948 

VI 

1948 


1948 

Bom. Act 
LX 

1946 

U. P. Act 
XXXV 

1949 

C. A. Act 
V 

1949 

XXXH 

1049 

1960 


1960 

Madras 
Act XXXIV 


Short Title. 


How affected. 


The Code of Civil Procedure (Amendment) 
Act 

The Amending Act 


The Punjab Relief of Indebtedness Act, 
1934 


1. Amending S. 78. 

2. Inserting new Rr. 19, 20, 21 
and 22 in 0. 26 with heading. 

Amending S. 2, clause (17), S. 60, 
Bub-S'.'ction (1), clause (j), 0. 6, 
R. 27 and R. 28 and 0. 28. 
Amending S. 60. 


The Code of Civil Procedure (Amendment) 
Act 


The Code of Civil Procedure (Amendment) 
Act 

The Code of Civil Procedure (Second 
Amendment) Act 

The Code of Civil Procedure (Third Amend- 
ment} Act 

The Government of India (Adaptation of 
Indian Laws) Order 

The Code of Civil Procedure (Amendment) 
Act 

The Arbitration Act 


The Code of Civil Procedure (Amendment) 
Act 

U. P. Regulation of Agricultural Credit 
Act, 1940 

The Berac Laws Act 
The Federal Court Act 

The Civil Procedure (Assam Amendment) 
Act, 1941 

The Code of Civil Procedure (Amendment) 
Act 

The Code of Civil Procedure (Second 
Amendment) Act 


The Repealing and Amending Act 
The Code of Civil Procedure (Amendment) 
Act 

The Federal Court (Enlargement of Juris- 
diction) Act, 1947 

The Code of Civil Procedure (Amendment) 
Act, 1948 

The Indian Independence (Adaptation of 
Central Acts and Ordinances) Order, 1948 
The Code of Civil Procedure (Bombay 
Amendment) Act, 1948 
The Code of Civil Procedure (U. P. 

Amendment) Act, 1048 
The Abolition of Privy Council Jurisdic- 
tion Act, 1949 

The Code of Civil Procedure (Amendment) 
Act, 1949 

The (Pakistan) Adaptation of Central Acts 
and Ordinances Order, 1949 
Adaptation of Laws Order, 1960 

The Code of Civil Procedure (Madras 
Amendment) Act, 1060 


1. Amending S. 61 and 0. 21, 
R. 37. 

2. Substituting new Rule 40 in 
0. 21 in place of the old Rule, 

1. Inserting new S. 44A. 

2. Amending 0. 21, R. 22, 
Amending S. 60. 

Am ending 0. 32, R. 8, 


Amending 0. 21, B, 48. 

Repealing S. 89, olaUKes (a) to (f) 
(both inclusive) of sub-section (i) 
of S. 104 and the Second Sche- 
dule. 

Amending Ss. 29 and 48, 

Amending S. 48. 

Amending S. 7 and O. 60, R. 1. 

Repealing S. lllA and O. 46 
B. 17. 

Substituting S. 138. 

Adding now 0, 27 A. 

1. Inserting new B. IIA in 0. 8S. 

2. Amending 0. 3S, Br. 12 and 
13. 

3. Substituting new B. 14 in 
0. 33 for the original. 

Amending O. 71, R. 48. 

Amending S. 60 and O. 2 1 , B.48. 

Modifying existing law relating 
to appeals to His Majesty in 
Council. 

Amending S. 80. 


Amending S. 60, 


Amending S. 60. 

Modifying existing law as to 
appeals to His Majesty in Coun- 
cil. 

Amending S. 82. 


Amending S. 60. 
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Year No. of Act 


Short title. 


How afflicted. 


1951 


II The Cole of Civil Procodoro (Amendment) 
Act, l9ol. 


1951 

1951 

1951 

1962 

1952 

1952 

1963 

1963 

1953 

1954 

1964 


1966 


1956 


1956 

1956 


1967 

1957 

1967 

1968 

1969 

1960 

1961 

1961 

1962 

1963 

1963 

1964 

1965 


XIX 

XXIV 

LXX 

XL VI II 

Mys. Act 
XIV 
Eaj. Act 
XX 

Assam Act 
VIII 
XLU 
Hyd. Act 
XI 

U. P. Act 
XXIV 


H. P. Act 
VI 

LXVI 


The Code of Civil Proccdnro (Second 
Amendment) Act, 1951. 

The Codes of Civil and Criminal Procedure 
(Amendment) Act, 1951. 

Displaced Persons (Djbts Adjustment) Act, 

l9ol. 

The Itepcaling and Amending Act, 195'.. 

Tlie Code of Civil Procedure (My-^oro 
Amondraont) Act, 195). 

The Code of Civil Procedure (Raja than 
Amendment) Act, 195:. 

The Code of Civil Procedure (Assam Amend 
ment) Act, 1953. 

The Repealing and Amending Act, 1953. 
Code of Civil Procedure (Hyderabad 
Ameudment) .\ct, 1953. 

SLvdras Adaptation of Laws Order, 19)4. 

U. P. Civil Li\W 3 (Reforms and Amend- 
ment) Act, 1954. 


The Code of Civil Procedure (Himachal 
Pradesh Amendment) Act, 1956. 

The Code of Civil Procedure (Amendment) 

Act, 1956. 


LXVIII Union Territories (Laws) Amendment Act, 

1956. 

,,, Adaptation of Laws (No. 2) Order, 1966. 


Kerala Act 
XIII 
Raj. Act 
XVI 
Raj. Act 
XIX 
Mad. Act 
XXII 
U. P. Act 
XVI 
Gnj. Act 
XXX n 
Mad. 
A.L.O. 
An. P. Act 

X 

XXVI 

XXXVI 

XI 
XXX 


Andhra Pradesh Adaptation of Laws Order, 
1957. 

Code of Civil Procedure (Kerala Amend- 
ment) Act, 1957. 

Code of Civil Procedure (Rajasthan Amend- 
ment) Act, 1957. 

Code of Civil Procedure (Rajasthan Amend- 
ment) Act, 1958. 

Madras Hindu Religious and Charitable 
Endowments Act, 1059. 

U. P. Muslim Wakfs Act, 1960. 

Ahmedabad City Courts (Amendment) Act, 
1961. 

Madras (Added Territories) Adaptation of 
Laws Order, 1961. 

The Code of Civil Procedure (An. Pra Uni- 
fication and Amendment) Act, 1962. 

Code of Civil Procedure (Amendment) Act, 
1968. 

Limitation Act, 1963. 

Mysore Small Cause Courts Act, 1964. 

Goa, Daman and Dio (Extension of Code 
of Civil Procedure and Arbitration Act) 
1 Act, 1965. 


1. Amending Sp. 1, 2, 7. 35A, 

60, 92, heading of Part IX, 
S3. 116, 122, 1.3, 129 and 

0. 50, R. 1. 

2. Suijsftitnting Sa. 29, 43, 44, 
44-A. 76, 83 to 87B. 

Amending O. 5, H. 25. 

Amending 3. 113 and 0. 45. 

Modifying S. 60. 

Repealing 3s. 151 and 155 and 
omitting Schedule IV. 
Amending S. 60. 

Inserting new S. 48-A. 

Substituting S, 123 (2) (a). 

Amending 3nh-s. (7-B) of 3. 2. 
Amending 3. 60. 

Amending 3. 1. 

1. Amending Ss. 47, 51, 92, 102. 

2. Substituting Ss. 35-A, 42, 144, 
115. 

Amending S. 60. 


1. Amending Ss. 34, 35, 35-A, 
47, 60, 82, 92, 102, 109, 133, 
144 and First Schedule. 

2. Omitting Ss. 68 to 72 and 
Third Schedule. 

Amending sub-s. (3) of S. 1. 

Amending Ss. 1, 7, 35-Ai 92, 
116, 122, 129, 130 and O. 50, 
R. 1. 

Amending Ss. 1 and 113. 

Amending Ss. 60 and 100, 

Amending S. 60. 

Amending S. 60. 

Affecting applicability of Ss. 92 
and 93. 

Afiocting applicability of S. 92. 

Amending S. 8. 

Affects Ss. 1 and 118. 

Amending Ss. 1 and 118. 

Amending Ss. 2, 60, 80. 

S. 48 omitted. 

Affects O. 21, R. 6. 

Extends the Code to Goa, Daman 
and Diu. 
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Year * 

No. of Act 

1965 

Reg. 

Via 

1965 

Beg. 

IX 

1965 

Mahft. Act 
VI 

1966 

A. P, Aot 
XVII 

1968 

XXVI 

1968 

President 

Act 

XXXV 


Short title. 


The Laocadiv6» Miaiooy and Amindivi 
Islands (Laws) Regnlationi 1965. 
Laccadiva, Minicoy and Amindivi Islands 
(Civil Courts) Regulation! 1965. 

Code of Civil Procedure (Extension of 
Hyderabad Amendment) Aot, 1965. 

Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act, 1966. 

Pondicherry (Extension of Laws) Aot, 1988. 
U. P. Civil Laws Amendment Act, 1968. 


How affected. 


Extends the Act to the U. T, 
and amends proviso to S. 1 '(3). 
Applies the Code to suits and 
Proceedings before Courts of 
Subordinvte Judges and Munsifsi 
subject to exceptions. 

Extends amendments made by 
Hyd. Act XI of 1953 to the 
whole of Maharashtra. 

ASecting applicability of Ss« 92 
and 93. 

Inserts S. 45-A. . 

Substitutes 3. 42 in U. 


COGNATE ACTS AND PROVISIONS 


1. Continuance of Legal Proceedings Act, 

XXXVIII of 1948. 

2. Court-fees Act, VII of 1870. 

3. Decrees and Orders Vali^ting Act, V 

of 1936. 

4. Federal Court Act, XXV of 1937. 

5. Federal Court (Enlargement of Jurisdio- 

tion) Act, 1 of 1948. 

6. Foreign Awards (Recognition and Ea- 

forcement) Act, 45 of 1961. 

7. Limitation Act, 36 of 1963. 

8. Foreign Jurisdiction Act, 47 of 1947. 

9. Maintenance Orders Enforcement Act, 

XVUI of 1921, 

10. Presidency Magistrates (Court-Fees) Act, 

IV of 1877. 

11. Public Suits Validation Act, XI of 1932. 

12. Suits Valuation Act, VII of 1887. 

13. Unclaimed Deposits Act, XXV of 1860. 


14. Unclaimed Deposits Act, V of 1870, 

15. Specific Relief Act, 47 of 1963. 

16. Abolition of Jurisdiction of Privy Coun- 

cil Act, CA 5 of 1949. 

17. Constitution of India, Ch. IV of Pt V, 

Ch. V of Pt VI. 

18. Forfeited Deposits Act, 25 of 1850, 

19. Railway Companies (Substitution of 

Parties in Civil Proceedings) Act, 14 
of 1946. 

20. Continuance of Legal Proceedings Act^ 

38 of 1948. 

21. Legal Representatives Suit Act, 12 of 

1855. 

22. Decrees and Orders Validating Act, 5 

pf 1930. 

23. Notaries Act, 53 of 1952. 

24. Diplomatic and Consular Officers (Oadis 

and Fees) Act 41 of 1948. 

25. Sheriffs Fees Act, 8 of 1852. 


THE CODE OF CIVIL PROCEDURE 

(ACT V OF 1908) 

[21st March, 1908.] 

An Act to consolidate and amend the laws relating to the procedure of the 
Courts of Civil Judicature. 

WHEREAS it is expedient to consolidate and amend the laws relating to the 
procedure of the Courts of Civil Judicature; It is hereby enacted as follows;— 


PREAMBLE — SYNOPSIS 

1. Scope and applicability. 

2. Rclrospecflve operation. 

3. Code how far exhaustive* 

3-A. Interpretation of the Godcb 

4. Judicial discretion. 

TOPIC INDICATOR 

AppHcnbility of Code to Foreigners. See 
Nolo 1. 

Code, if creates new rights. See Note 1. 
Ilindu Law, If overrides the Code. See 
Note 1. 


Applicability to Income-tax proceedings. 
See Note 1. 

Applicability to pending cases. See Note 1. 
Limitation Act and the Code. See Note d-A« 

1. Scope and appItcablUty. — (1) The 

Code consolidates and amends the laws re- 
lating to the procedure of the Courts of 
Civil Judicature in India. (’95) 22 Cal 788 
(798): 22 Ind App 107 (PC) AIR 1930 
All 225 (230): 52 All 619 (FB). 

(2) The Code applies to the procedure 
of all Courts of Civil Judicature except that 
it does not affect any special or local law 
or any special jurisdiction or power con- 
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ferred or any special form of procedure 
prescribed by or under any other law for 
the time beinj? in force. .\IR 195G Sau 29 
(30) (DB) * AIR 1942 Cal 429 (434) (DB) 
• AIR 1940 All 24 (26, 27): ILR (1939) All 
901 (DB) * AIR 1932 Oudh 199 (201): 7 

Luck 716 (FB) • AIR 1921 PC 80 (82, 84): 
48 Cal 481: 48 Ind App 76. 

(3) Conflict between Civil P. C. and a 
special law — Latter prevails over former 
on principle that special law prevails over 
general. AIR 1942 Cal 49 (50): ILR (1942) 

1 Cal 497 (SB) * AIR 1932 Oudh 163 (164) 
(DB). 

(4) The Code is a Code conlerring 
powers on a Court and is not a Code 
reslricting and delimiting its unlimited 
powers. AIR 1929 Mad 757 (763): 52 Mad 
899 (FB). 

(6) Foreigners are not exempted from 
the operation of the Code. AIR 1927 All 
413 (414): 49 All 669 (DB) • (1896) 20 

Bern 133 (143) (DB) • AIR 1919 Mad 883 
(884) (DB) • (’03) 26 Mad 544 (552): 30 
Ind App 220 (PC). (Approving 17 Bom 
662.) 

(6) Property having a foreign origin is 
not outside the jurisdiction of Indian 
Courts. (1900) 24 Bom 407 (410, 413, 414) 
(DB), 

(7) The Code, being an adjective law, is 
not primarily intended to create new rights 
or to take away existing rights. It main- 
ly regulates the procedure in Civil Courts. 
AIR 1932 Lah 401 (407): 13 Lah 618 (FB) 
• AIR 1930 Oudh 148 (153): 7 OWN 232 
(FB). 

(8) A Code of procedure must be regard- 
ed as such. It is "procedure,” something 
designed to facilitate justice and further 
its ends; not a penal enactment for puni.sh- 
ment and penalties; not a thing designed 
to trip people up. AIR 1965 SC 425 
(429): (1955) 2 SCR 1 * AIR 1957 Pat 260 
(203) (DB) • (’66) 67 Pun LR 1129 (1130) 
(DB) • AIR 1961 Pat 152 (154): 1961 BLJR 
478. 

(9) The Code cannot of Itself establish 
a right which does not exist under the ordi- 
nary law. It Is a Code of proce- 
dure only and not of substantive law. AIR 
1930 Rang 317 (319): 9 Rang 7 • AIR 1930 
Mad 50 (52): 59 Mad 202 (FB) • AIR 1932 
Lah 401 (407): 13 Lah 618 (FB). 

(10) The Code applies to proceedings 
under the Arbitration Act. AIR 1925 All 
164 (156): 47 All 179. 

(11) Hindu Law does not override ex- 
press provisions as regards procedure laid 
dow^ in the Code. AIR 1918 Cal 987 

(12) Where a suit is barred under the 
terms of the Provincial Insolvency Act, no 
recourse can be taken to the Code. AIR 
1930 Rang 317 (319): 9 Rang 7. 

(13) The provisions of the Code have no 
bearing on the right of Letters Paten I ap- 
peal. AIR 1939 All 618 (619): ILR (1939) 
All 760 (DB). 


(14) The provisions of the Code apply to 
the Original Side of the Calculla High 
Court subject to the Original Side Rule.s 
of the High Court. AIK 1966 Cal 591 (594): 
70 Cal WN 729. 

(15) Proceedings under Income-tax Act 
are not civil proceedings and hence nilc.s 
relating to suits and appeals in excrci.'-e 
of civil Jurisdiction are not applicable to 
those proceedings. .MR 1967 .Mad 337 
(340): (1965) 2 Mad L-I 275. 

(16) General principle of pleading in 
suits including the maxim — Secundum al- 
legata et non probata applies to writ pro- 
ceedings. ILK (1968) 2 Piinj 318 (325). 

2. Retrospective operation. — ( 1 ) The 
Code is not retrospective so as to affect 
vested rights. (TO) 5 Ind Cas 102 (105) 
(FB) (Mad) *AIR 1914 PC 66 (67); 36 All 
350. 

(2) Except in the case of a right of ap- 
peal, the Code applies retrospectively so 
as to affect all other rights and matters 
dealt with by it. AIR 1955 Kutch 18 (19) 

*(T3) 40 Cal 704 (709, 710) (DB) * ('12) 
16 Ind Cas 834 (834) (Lah) » AIR 1930 

Cal 422 (423): 57 CaJ 148 (DB) * AIR 

1967 Guj 7 (8): (19()5) 6 Guj LR 893. 

(Right of appeal is a vested right coming 
into existence at the very inception oi 
suit and would not be affected by subse- 
quent amendjucnl of section providing foi 
appeal, unless the amendment is retrospec- 
tive iu operation.) 

(3) The Code applies to all cases pend- 
ing or about to be instituted at the time 
it came into force, ('ll) 9 Ind Cas 815 
(816) (Cal). 

(4) A suit nui.sl be determined accord- 
ing to the law in force at its institution. 
A change in the law pending the action 
cannot affect the rights of the parties in 
the absence of a provision to the contrary. 
AIR 1956 Nag 281 (284) :ILR (1956) Nag 
296 (DB) ^ (’55) AIR 1955 Mad 378 (386, 
381): ILR (1955) Mad 870 (DB) • AIR 1954 
Hyd 158 (159): ILR (1954) Ilyd 115 (FB) 
* AIR 1953 Bom 282 (283): ILR (1953) 
Bom 707 (DB) • AIR 1953 Nag 361 (367): 
ILR (1953) Nag 702 (FB) • AIR 1953 
Trav-Co 53 (57): ILR (1952) Trav-Co 605 
(DB) • AIR 1941 FC 16 (37, 47): 1940 FCH 
110 . 

3. Code, how far exhaustive. — ( 1 ) The 

Code is exhaustive on all matters specifi- 
cally dealt with by it. The law in such 
matters must be ascertained only with re- 
ference to its provisions and a Judge can- 
not disregard or go outside the letter of 
the enactment according to Us true con- 
struction. AIR 1952 Punj 381 (382) • All? 
1951 Madh B I (5): ILR (1952) Madh B 
15 (FB) » AIR 1950 Pat 309 (310): 29 Pal 
381 * AIR 1944 Sind 73 (79): ILR (1943) 
Kar 429 (DB) * (’02) 29 Cal 707 (715): 
29 Ind App 196 (PC). 

(2) It is a rule of construction of a sta- 
tute like the Civil Procedure Code, that 
the Court ought not to act on the prineb 
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pl(* llial every procedure is to be taken 
as proliibilod unless it is expressly provid- 
ed lor, but should proceed on the opposite 
principle that every procedure is to be 
understood as permissible till it is shown 
to be prohibited by law. ('82} 5 All 1G3 
(172) (I'Bl AIR 1925 Mad 42 (44): 

48 Mad 494 (*89) 11 All 207 (287) 
(F13) * (’10) 37 Cal 399 (406). 

(3) The Code is not exhaustive of all 
forms of procedure necessary to be used 
in the administration of justice. AIR 1917 
Pal 495 (497} (DI3} * (’06) 33 Cal 927 
(932) (DB) * AIR 1917 Pat 375 (377) (DB). 

(4) The Code, not being exhaustive, 

should be consirued liberally and. as far 
as possible, merely technical obicctions 
should not he all<)wed to deleal substantial 
justice. AIR 1953 Mys 57 (58): ILR (1953) 
Mys 238 (DB). ^ ^ 

3- A. InlcrprclaHon of the Code. — (1) 
A <'ode of procedure is designed to facili- 
tate justice and further its ends. Too 
technical a construction of sections which 
leaves no room for reasonable elasticity of 
interpretation should therefore, be guarded 
against (provided always that justice is 
done to ‘both’ sides) lest the very means 
designed for the furtherance of justice be 
used to frustrate it. AIR 1955 SC 425 
(429)- (1955) 2 SCR 1 * AIR 1961 Pat 152 
(154): 1961 BLJR 478 * AIR 1957 Pat 260 


(263. 264) (UB). , , 

(2) Laws of procedure are grounded on 
principle of natural justice. Of course, 
there must be exceptions and where they 
are clearly defined they must be given 
elVcct to. Laws of procedure should be 
construed, whereby that is reasonably pos- 
sible, in Ihc liglil of that principle. AIR 
1955 SC 425 (429): (1955) 2 SCR 1 * AIR 
1957 Pat 260 (263, 264) (DB) * AIR 1961 
Pat 152 (154): 1961 BLJR 478. 


(3) Procedure is a handmaid and not 
mistress of law and rules of pro^dure 
should subsen’c and not govern. Proce- 
dure is only a channel to administer law 
and it should not be histrumcntal in im- 
pleading or obstructing justice. AIR 
Punj 71 (74): ILR (1958) Puni 2430 (DB). 

(4) The body of Ihe Code creates juris- 
diction while the rules indicate the mode 

in which it is to be exercised 

The body of Ihc code is expressed in more 
general terms, but it has to be read in 
coniunclioii with the more particular pro- 
visions of the rules. AIR 1917 Cal 657 
(058): ILR 43 Cal 148 (152) (DB) * AIR 
1914 Cal 163 (164): ILR 41 Cal 108 (111) 
(DB) * AIR 1917 Cal 44 (46): ILR 44 Cal 
929 (938) (FB) • AIR 1957 Andh Pra 172 
HHU (1957) 1 Andh WR 318 (FB) • AIR 
1939 Nag 186 (190): 1939 (FB) 

(5) Main body of the Civil P* C- 
forth the fundamental pnnciplcs which can 

be amended by the legislature LJat 
rules in Schedule 1 deal with m«Hers of 
detail which con be modified by the High 
Couris with the previous approval of cer- 


tain authorities. No rule in Schedule can 
confer upon any Civil Court jurisdiction 
which it would not have under the provi- 
sions in the body of the Code. AIR 1954 
Madh Bha 156 (158): Madh BLR 1956 Civil 
584 (2). 

l6) In the case of a conflict between 
the Civil Procedure Code and its Schedule, 
the Code mu.st prevail. (1914) 22 Ind Cas 
690 (091) (DB) (Cal) * AIR 1939 Nag 186 
(190): 1939 Nag LJ 228 (FB). 

(7) The forms given in the schedule to 
the Code ol Civil Procedure cannot control 
the clear words of the Code itself. AIR 
1918 Cal 631 (632): 21 Cal WN 1147 (DB). 

(8) It is not right to interpret the Code 
of 1908 wilh reference to the Codes of 
1859 and 1882. AIR 1930 Oudh 148 (159): 
7 OWN 232 (FB). 

(9) The provisions of the Civil Procedure 
Code arc subject to the provisions of the 
Limitation Act. Both Acts arc general Acts 
and arc in pari materia. The two Acts 
therefore, must be read together and must 
be treated as complementary of each other. 
AIR 1939 .\11 403 (405, 412): 1939 All U 
522 (FB). 

(10) A thing for which provision has 
been made must be done in that way or 
not at all. AIR 1967 All 136 (140): 1966 
All LJ 990. (Attachment before judgment 
— Though a Court has jurisdiction to 
attach properly, in order to achieve that 
object it is bound to follow. procedure pro- 
vided by the Code.) 

(11) When language of statute is plain 
and does not admit of more than one 
meaning, duly of interpretation does not 
arise and language itself best declares 
intention of law-giver. AIR 1967 Punj 53 
(59): 68 Pun LR 591 (FB). (No vagueness 
or ambiguity in various terms as used in 
Clause (ccc) introduced by Punjab amend- 
ment in Sub-section (1) of Section 60, Civil 
P. C.) 

(12) Provision which has the effect of 
conferring a privilege on certain classes of 
debtors and of trenching on the ordinary 
right of creditor to realize his money from 
debtor’s property must receive strict con- 
struction. AIR 1967 Punj 53 (59): 68 Pun 
LR 691 (FB). (Construction of Clause 
(ccc) introduced in sub-section (1) of Sec- 
tion 60 of the Code by Punjab amend- 
ment.) 

(13) When a statutory provision creates 
a fiction it is first necessary' to find out the 
purpose for which it was created in order 
to understand the scope and implication of 
the ficlion. AIR 1967 Mad 45 (50): (1966) 

2 Mad LJ 346 (FB). (Interpretation of 
sub-section (1) of Section 44-A, Civil P. C.) 

(14) Order 1, Rule 8 of the Code is 
nothing but a rule of procedure for the 
convenience of the litigants ^ where the 
number of persons interested in the sub- 
jecl-matter of litigation is numerous, ^d 
there will be no justification for putting 
a stricter interpretation on the expression 
“the same interest” as not to cover cases 
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PREUMINARY 

1. Short tide, commencement and extent. — (1) This Act may be cited as 
[THE] CODE OF CIVIL PROCEDURE, 1908. 

(2) It shall come into force on the first day of January, 1909. 

®[(3) It extends® to the whole of India except — 

(a) the Tribal Areas in tlie Stale of Assam; 

(b) save as hereinafter provided the Scheduled Areas in the State of 
Madras; 

(c) the State of Jammu and Kashmir; 

(d) ^ "] 

Provided that Sections 30 to 43 and Order XXXIV in the First Schedule shall 
extend also to the ®[® ® ®] the East Godavari, West Godavari and Visakhapatnam 


Preamble — Note 3-A (oonld.) 
of similar but dislinct interest of persons 
having common grievance. 1968 BLJR 
515 (519, 520): ILR 4C Pal 977 (DB). 

(15) The word ‘may’ in Order .39, H. 8, 
Civil P, C. u.sed by the legislature in 
juxtaposition to the word “shall” adopted 
in the other sections, orders and rules of 
the Code of Civil Procedure is significant 
and indicates that the word is potential in 
scope and not necessarily signifying any 
ohiigalioD. The word is enabling and 
permissive. AIR 1069 Mad 204 (206): 
(1969) 1 Mad LJ 188. 

(16) See also Note 3. 

4. Judicial dLscrellon. — (1) The Code in 
many of the sections leaves certain matters 
to liie discretion of the Court. AIR 1931 
Rang 194 (198): 9 Rang 281 (FB). 

(2) The discretion must not be exercised 
in an arbitrary, vague or fanciful manner, 
but on judicial principles. (’79) 5 Cal 259 
(265) (DB) • AIR 1924 Bom 1 (18): 48 
Bom 87 • AIR 1957 Andh Pra 114 (117) 
(DB). 

(3) Judicial discretion means that m 
certain proved or admitted circumstances 
the Court has been given power to act or 
not to act in a particular way and such 
discretion must be exercised within the 
limits to which an honest man competent 
to the discharge of his office ought to con- 
fine himself. AIR 1931 Rang 194 (198): 
9 Rang 281 (FB). 

Section 1 — Note 1 

(1) Section 115 of the Code does not 
apply to Agency Tracts in the Andhra 
Pradesh by virtue of Section 1 (3). 1958-1 
Andh WR 213 (214). (AIR 1919 Mad 682, 
Foil.) 

(2) Code not made applicable to Courts 
continued by authority of Central Govern- 
ment out side India. (1965) 78 Mad WN 
723 (726): ILR (1966) 2 Mad 522. 

(3) It is for the parly who asserts that 
the law different from that in force in 
the Union of India governs particular pro- 
ceedings, to prove affirmatively that the 
said proceedings are so governed and also 
what that law is. AIR 1960 Punj 575 (577) 
(DB). 

(4) The Code of Civil Procedure deals 


with procedural mailers that is, with mat- 
ters relating to the machinery' for the 
enforcement of substantive rights, as con- 
tra-distinguished from the substantive 
rights themselves. As to the latter rights, 
one must look elsewhere, that is, to the 
statute law or the general principles of 
law. AIR 1964 Raj 140 (144): 1964 Raj 
L\V 178 (DB). 

(5) The procedure prescribed for under 
Section 8 of Travancore Civil P. C. (1100) 
having been repealed during the trial of 
the suit, retrospective effect must be given 
to the present Civil P. C. so far as actions 
pending on the dale it came into force 
are concerned. AIR 1955 Trav-Co 275 
(277): 1955 Ker LT 553. 

(6) Suit filed in Travancore area before 
1-4-1951 on which date Indian Code of 
Civil Procedure (As amended by Act 2 of 
1951) was introduced — Dismissal of suit 
for dclaull after 1-4-1951 — Application 
for restoration filed after 1-4-1951 but 
before 14-5-1952 on which amendment of 
Order 9, Rule 9 by High Court took effect 

— Application to be governed bv Order 9, 
Rule 9 of Indian Code which was in force 
when it was filed. AIR 1954 Trav-Co 526 
(633): 1954 Ker LT 827 (FB). 

(7) Suit filed in Tclangana area pending 

at the date Civil Procedure Code (Amend- 
ment) Act (2 of 1951) came into force — 
Second appeals in such suits could be 
filed on question of fact also — Second 
appeals continue to be governed by Sep- 
tion 602, Hyderabad Civil P. C. (3 of 
1323-F). (1958) 1 Andh WR 116: ILR 

(1958) Andh Pra 106. 

(8) Effect of Bihar Government Notifica- 
tion dated 26-8-1953 is that Civil P. C. (As 
amended by Act 2 of 1951) is not applic- 
able to Sadar sub-division of District of 
Singhbhum except areas comprised in 
Chubiga and Chakradharpur municipalities 

— Notification expressly makes it retros- 
pective and notification should be treated 
as having come into force on 1-4-1951 — 
Held, that it must be deemed that Code of 
Civil Procedure (Amendment) Act (2 of 
1951) was not effective, in Kothan area on 
date when suit against petitioner was filed 
in 1952. AIR 1958 Pat 366 (368, 369) 
(DB). 
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Agencies in the d[State of Andhra Pradesh] and Section 48 shall extend also to the 
said Agencies.]^ 

[1882, S. 1.] 

[a] 1 ^ 951 ]^ Procedure (Amendment) Act, 1951 

The old sub-section (3) was as follows : 

“(3) This section and Sections 155 to 158 extend to the whole of India except 
Part B States: the rest of the Code extends to the whole of India except 
Part B States and the Scheduled Districts”. 

[b] '^e word “and” at the end of clause (c), and clause “(d)” were omitted by Union 
Territories (Laws) Act 1950 (30 of 1950), S. 3 (2A) and Sch. Pt B, as inserted 
by the Union Territories (Laws) Amendment Act, 1956 (68 of 1956), Ss. 2 (b) 
and 4 (with effect from 1-1-1957). 

The old clause (d) was as follows: “the Union Territory of Manipur”. 

[c] words “Amindivi Islands and” omitted by Reg. 8 of 1965, Sec. 3 (i) and Sch. 

Amindivi Islands now form part of the Union Territory of Laccadive, Minicoy and 
Amindi^ Islands to which the Code is extended by the said Regulation. 

[d] Words “State of Madras” omitted and “Andhra Pradesh” substituted by AL.0 
(No. 2;, 1956 [w. e. f. 1-11-1956], 

[e] The Code has been extended to the Union territories of— 

(i) Goa, Daman and Diu — See Act 30 of 1965, S. 3 [w. e. f, 15-8-1966]; 

(ii) Laccadive, Minicoy and Amindivi Islands — See Reg. 8 of 1965, S. 3 (i) and 

Sch. [w. e. f. 1-10-1967]; 

(iii) Ponacheny — See Act 28 of 1968, S. 3 (i) and Sch. Act as in Madras as 

on 1-8-1966 has been extended to the territory (w.e.f. 5-9-1968) — Seo 

G. I„ 24-5-68, Pt. n, S. 3 (i), Ext., p. 305 and Fondi Gaz., Ext, 4-9-66; 

(iv) Dadra and Nagar Haveli — See Reg. 6 of 1963 [1-7-1965], 

The Code was extended to Chandemagore Area by Reg. 1 of 1952, S 10 (c) Fw. e. £ 

2-5-1950]. 

The Code as it existed in 1876 had been extended to Andaman and Nicobar Islands 
by Reg. 3 of 1876, S. 14. S. 14 was amended by Reg. 4 of 1908 so as to extend 
the present Code to the said territory. 

[f] Section 20 of the Code of Civil Procedure (Amendment) Act (2 of 1951) is as 

follows: 

“20. Repeals and savings.— (1) If, immediately before the date on which the said 
Code comes into force in any Part B State* there is in force in that State any law 
corresponding to the said Code, that law shall on that date stand repealed : 

Provided that the repeal shall not affect — 

(a) the previous operation of any law so repealed or anything duly done or suffer- 

ed thereunder, or 

(b) any right, privilege, obligation or liability acquired, accrued or incurred under 

any law so repealed, or 

(c) any investigation, legal proceeding or remedy in respect of any such right, 
privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid, 

and any such investigation, legal proceeding or remedy may be instituted, conti- 
nued or enforced, and any such penalty, forfeiture or punishment may be imposed 
as if this Act had not been passed 

(2) Subject to the provisions contained in sub-section (1), notifications published, 
declarations and rules made, places appointed, agreements filed, scales prescribed, forms 
framed, appointments made and powers conferred under any enactment hereby repealed 
.shall, so far as they are consistent with the said Code, have the same force and efl’ect 
as if they had been respectively published, made, appointed, filed, prescribed, framed 
and conferred under the said Code and by the authority empowered thereby in such 

behalf. 

(3) In every law or notification passed or issued before the commencement of tlus 
Actf in which reference is made to or to any Chapter or section of any law hereby 
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repealed, sudi reference shall, so far as may be practicable, be taken to be made to 
the said Code or its corresponding Part, Order, Section or Rule." 

®The Code of Civil Procedure (1908) came into force, in Part B States on 1-4-1951. 
fThat is, 1-4-1951. 

STATE ADAPTATIONS 

Andhra Pradesh 

In its application to the State of Andhra Pradesh, (i) in Cl. (b) of sub-sec. (3) of Sec- 
tion 1 for the words “Stales of Andhra and Madras” as substituted by A. L. O., 1954, 
substitute the words and figures “State of Andhra as it existed immediately before the 
1st November, 1956 and in the State of Madras"; 

Andh. Pra. A. L. O., 1957 [w. e. f. 1-11-1956J. 
(ii) in the proviso, for “State of Madras”, substitute “State of Andhra" — An. A. L. O., 
1954. 


Madras 

In its application to the added territories^ in the State of Madras, in Cl. (b) of 
sub-section (3) of Section 1 as it stood after tlie above Andhra Pradesh amendment omit 
the words and figures “State of Andhra as it existed immediately before the 1st Novem- 
ber, 1956 and in the”. 


— Madras (Added Territories) A. L. O., 1961 [1-4-19601. 

[a] The expression “added territories” means the territories specified in the Second 
Schedule to the Andhra Pradesh and Madras (Alteration of Boundaries) Act, 1959 
(LVI of 1959). 


2. Definitions. — In this Act, unless tliere is anything repugnant in the sub- 
ject or context, — 


(1) “Code” includes rules: 


(2) “decree” means the formal ex'pression of an adjudication which, so far as 
regards the Court expressing it, conclusively determines the rights of tlie parties 
with regard to all or any of the matters in controversy in tlie suit and may be 


Section 2 (1) — Note 1 

1. Code and the ‘rules* — Distinction. — 
(1) The Code draws distinction between 
‘body of the Code” and “the rules.” 
AIR 1917 Cal 657 (658): 43 Cal 148 (DB). 

(2) The body of the Code creates juris- 
diction and is unalterable except bv the 
Legislature. AIR 1917 Cal 44 (46): 44 Cal 
929 (FB) • AIR 1917 Cal 657 (658): 43 
Cal 148 (DB) • AIR 1957 Andh Pra 172 
(181): (1957) 1 Andh WR 318 (FB). 

(3) Rules indicate the mode in which 

jurisdiction is to be exercised and can 
be altered or amended by the High 
Courts. AIR 1954 Madh B 156 (158) • 

(17) AIR 1917 Cal 44 (46): 44 Cal 929 
(FB) • ('17) AIR 1917 Cal 657 (658): 43 
Cal 148 (DB) * AIR 1957 Andh Pra 172 
(181) (FB). 

(4) Division between the body of the 
and the rules was introduced “to 

enable variations to be introduced in 

in6et the re<juireincnls of 
different localities as well as to enable 
defects to be remedied as they are dis- 
covered without resort to the tardy pro- 
cess of legislation.” Statement of Objects 
and Reasons. 


(6) The body of the Code has to 
read in conjunction with the more pa 

Cal 44 (46): 44 Cal 929 (FB). 

(6) In case of conflict between 
rules and the body of the Code 


latter must prevail. AIR 1914 Cal 581 
(582) (DB) • (’26) AIR 1926 Mad 676 
(678) * AIR 1939 Nag 186 (190J: ILR 

(1939) Nag 250 (FB). 

(7) Forms in the Schedule cannot con- 
trol the Code. AIR 1918 Cal 631 (032) 

(DB). 

See also Note 7 under Preamble. 

(8) ‘Code’ includes the Civil Rules of 
Practice framed bv High Court under 
Section 122, Civil P. C. AIR 1956 Andhra 
108 (109). 

(9) In the absence of any rules made 
by the High Court under Section 122. 
rules in the First Schedule will govern 
the procedure as dealt with therein. AIR 
1960 Madh Pra 387 (387): 1960 Jab U 
612. 

(10) The Code includes the sections as 
well as the orders and rules contained 
in Schedule I. AIR 1954 Trav-Co 526 
(629): ILR (1954) Trav-Co 929 (FB). 

SECTION 2 (2) — SYNOPSIS 

1. DECREE AND ORDER — DISTINC- 

TION. 

2. ESSENTIALS OF DECREE. 

3. Adjudication necessary. 

4. Decision to be In sulL 

5. Decision to be on rights of par- 

ties. 

6. Rights most be conclusively de< 

termined. 

7. Formal cxpresslim of adjudica- 

tion necessary* 
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c 111- r preliminary or final. It shall be deemed to include the rejection of a plaint 
.i . ilio determination of any (luestion within Section 47 or Section 144, but shall 
1 : 1)1 mcliide — 


(a) any adjudication from which an appeal lies as an appeal from an 
order, or 

(b) any order of dismissal for default. 

Explanation. — A decree is preliminary when further proceedings have to 
be taken before the suit can be completely disposed of. It is final when such 
adjuciication completely disposes of the suit. It may be partly preliminary and 
partly final. 


Section 2 (2) — Synopsis (conUl.) 

7-A. CLASSES OF DECUEES — See 
Notes 8 to 13. 

8. Compromise dccrce« 

9. Preliminnry decree. 

10. Final decree. 

11. Decree partly preliminary and 
partly final. 

12. Order rejecting plaint. 

13. Decision under S. 47 or S. 144* 


14. A?l*EAlw'BLE OnDEItS. 

15. DISililSS.AL FOR DEFACLT. 

1. Decree and order — Distinction. — 

(1) Definition of “decree" is important 
because right of first appeal and second 
appeal is determined bv reference to it. 
Clause 2, Notes on clauses by Special 
Committee. AIR 1941 Oudh 590 (591) 
(DR) * AIR 1968 Andh Pra 239 (252) 

(FUl. 

(2) Whether the adjudication in any 
case is a decree or an order must be 
tested, not bv reference to general princi- 
ples but by the expression of the Code, 
construed in its plain and obvious sense. 
(’01) 23 All 152 (156, 157) (PC) * (’03) 
30 Cal 660 (663, C64) (FB). 


(3) The true nature of the adjudica- 
tion under appeal, considered in the 
light of the provisions of the Code and 
not what it appears to be on its face 
that determines the question whether the 
adjudication is an order or a decree. 
(’55) 59 Cal WN 1056 (1058) • (’47) 1947 
Mad WN 723 (731) (DB) • AIR 19.39 
Mad 897 (899): ILR (1940) Mad 394 
(DB). (Per Krishnasw'ami Ay^'angar J.) * 
AIR 1900 Mad 349 (350). 


(4) An adjudication must be either 
'‘decree" or “order," but not both. (’15) 
AIR 1015 PC 116 (117, 118): 42 Ind App 


91: 42 Cal 914. 

(5) Both a decree as well as an order 
arc formal expressions of any decision 
of a civil Court. AIR 1964 Andh Pra 216 
(218): (1004) 1 Andh WR 185 (DB). 

(0) Presence or absence of formal ex- 
pression is not the true criterion of 
dillVrcnce between decree and order. 
Nature of decision rather than the man- 
ncr of its expression must determine ite 
character as a decree or order. (37) 

AIR 19^7 Pat 349 (350). , 

( 7 ) Finality of a decree or decision 

does not necessarily depend upon its be- 


ing executable. .AIR 1963 SC 992 (996) • 
AIR 1965 All 298 (299). 

(8) .An order is distinct from decree 

but where it has the force of a decree, 
it stands al par with a decree for pur- 
poses of Court-fee when the effect of 
the communication of order is that the 
decree already transmitted for execution 
stands amended, the order has the force 
of a decree. AIR 1965 All 298 (299) * 
AIR 1963 Pat .30 (32): 1962 BUR 813 
(DB) ♦ AIR 1966 Mys 150 (151) (DB). 

(Order refusing to wind up company 
has not tlie force of decree.) 

(9) Since Order 1, Rule 10 and O. 9, 

R. 2 have expressly called dismissals of 
suits under them as orders such dismis- 
sals are not decrees under Section 2 (2) 
although ordinarily the dismissal of a 

suit is decree. AIR 1916 All 326 (326): 

38 All 357 (DB) • (’83) 9 Cal 627 (628) 
(DB) * AIR 1919 Mad 871 (873): 42 Mad 
219 (DB) * AIR 1926 Nag 75 (75) * (’10) 
8 Ind Cas 409 (409) (DB) (Oudh). 

(10) “Decree" has been expressly de- 
fined in the Agra Tenancy Act (3 of 

1926) and the deOnition contained In the 
Civil P. C. will not apply to that Act. 
AIR 1934 All 100 (100) (DB) • AIR 

1938 All 124 (125). 

(11) Rejection of application for sale 
under Section 4, Partition Act, is not a 
“decree”. AIR 1941 Cal 311 (314) (DB). 

(12) Expression ‘order’ in Article 11 

of Sch. II of Court-fees Act, 1870 as 

amended in Madras — Not used in its 
generic sense so as to include all orders 
deemed to have been included within 

the definition of decree. AIR 1968 Andh 
Pra 239 (244) (FB). 

(13) .Award of Court in a reference 

under Section 18 of Land Acquisition 
Act (1894) is a decree. AIR 1967 Guj 

118 (123). 

(14j Order under S. 2 of the Partition 
Act (1893) is a decree within meaning 

of Section 2 (2), C. P. C. AIR 1967 Cal 
627 (627) (DB). 

(15) A proceeding under Section 11, 
Kerala Agriculturists Relief Act (31 of 
1958), is a decree. I960 Ker LT 1177: 
1960 Ker LJ 1315. 

2, Essentials of decree, — (1) Deci- 
sion of Court to be “decree,” must po^ 
sess certain essential elements specified 
by the definition. AIR 1916 Lah 245 
(246, 247): 1916 Pun Re No 128 (FB). 
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Seclion 2 (2) — Note 2 (contd.) 

(2) A decree is a formal document 

drawn up in accordance with some deci- 
sion of Court A mere finding, even though 
it may conclusively determine rights of 
parties with regard to some of matters in 
controversy in suit will not amount to a 
decree. AIR 1945 All 208 (27Ui: ILR 

(1945) All 798 (FB) • AIR 1934 Pat 97 
(99). 

(3) A decree must be taken as one unit. 
Each subject-matter decided in suit yannot 
constitute separate decree. AIR 1950 Pat 
325 (333): 35 Pat 499 (FB). (AIR 1936 
Mad 881: ILR (1937) Mad 121, Dissent 
from.) 

3. Adjudication necessary. — (1) An 
order refusing leave to decree-holder to 
bid at the sale, being only a decision on 
a matter of administration is not a de- 
cree. (’ll) 38 Cal 717 (720): 38 Ind .App 
120: 6 Low Bur Rul 26 (PC). 

(2) Order assessing value of proper- 
ties under Order 21, Rule 66 is a mat- 
ter of administration and is not a decree. 
('04) 27 Mad 259 (201) (FB) • (’ll) 10 
Ind Cas 371 (372) (DB) (Cal) * ( 11) U 
Ind Cas 759 (760) (DB) (Cal) • (20) 
AIR 1920 Pat 636 (638) (DB). 

(3) Order, dismissing appeal for want 
of prosecution is not a decree. ('14) AIR 
1914 PC 66 (67): 36 .All 350. 

(4) Order dismissing appeal against 
preliminary decree upon it being with- 
drawn is a decree. (’33) AIR 1933 Mad 
4-42 (446): 56 Mad 520 (DB). 

(5) Judgment or order by officer who 
is not a "Court” is not a decree. (’25) 
AIR 1925 Bom 241 (241, 242): 49 Bom 
442 (FB). (16 Bom 408, Overruled.) 

(6) The order dismi.ssing a suit under 
Order 9. Rule 5 against a defendant for 
non-service of summons on him is not 
a decree because it does not adiudicale 
any questions in controversy between the 
parties in the suit, AIR 1906 CnI 60 (62). 

(7) Sending issue for determination by 
Mnmlatdar — Order is not decree. (1963) 
4 Gui LR 308 (310). 

4. Dcel-sloo to be In suit, — (1) "Suit” 

for the purposes of the Code, in which it 
has not been defined may be taken to 
mean a civil proceeding which is institut- 
ed by presentation of a plaint. (’33) AIR 
19.33 PC 63 (64): ,54 All 1067: 60 Ind App 
13 • (’.58) 1958 Andh LT 925 (929) • (’39) 
AIR 1939 Nag 110 (111): ILR (19.39 

Nag 4.52 (DB) * 1958 Andh LT 896 (899) 
• (1958) 2 Andh WR 316 (319) (DB). 

(2) An order on an application under 
Order .34, Rule 6, Civil P. C., is a decree. 
AIR 1945 Mad 425 (425, 426): ILR (1946) 
Mad 299. 

l3) Proceedings under other Acts which, 
according to specific provisions therein, 
should be regarded as a suit under the 
' Code are "suits” for the purposes of the 
Code. (’04) 8 Cal WN 748 (749) (DB) • 
(95) 17 All 475 (477) (DB) • (’13) 35 All 
448 (450) (DB) • (’09) 1 Ind Cas 677 (679) 
(DB) (Cal) • (’94) 21 Cal 639 (541) (DB). 


* ('34) AIR 1934 Mad 103 (107): 57 Mad 
271 (FB) • (’49) AIR 1949 Kutch 9 (9) 

* (’48) AI R1948 PC 12 (14); ILK (19481 
Mad 505: 74 Ind App 204 * (’44) .MR 1914 
Nag 284 (285): ILR (1944) Nag 78o (DR) 

* (*33) AIR 1933 Sind 78 (79): 27 Sind LR 
109 (DB) • (’30) AIR 1930 Cal 411 (410) 
(DB). 

[But see (’93) 20 Cal 888 (895) (DR).] 

(4) The decision in a proceeding, which 
does not commence with a plaint and 
which is not to be treated as a suit under 
any other Act, is not a "decree.'’ (’34) AIR 
1934 Mad 103 (100, 107): 57 .Mad 271 (FR). 
(Dissenting from AIR 1929 Mad 223.) * 
(’50) AIR 1956 Raj 119 (120): ILR (1950) 
6 Raj 299 • (’55) AIR 1955 Mad 159 (100) 

* (’96) 23 Cal 723 (729. 730) (FB) * (’90) 

18 All 101 (10.3) (FB) * (’95) 22 Cal 943 
(948) * (’35) AIR 1935 Mad 373 (377) 

(DB) * 1902 Kcr LT 393 (395) * AIR 1906 
AH 105 (100) • AIR 1905 Andh Pra 395 
(306); (1965) 1 Andh WR 262 • 1958 Andh 
LT 896 (899, 901). 

[Sec however (’39) AIR 1939 Mad 716 
(716, 717).] 

[But see (’18) AIR 1918 All 346 (349): 
39 All 626 (632) (DB) * (’29) AIR 1929 
Mad 223 (225) (DB).] 

(5) An order passed on an application 
for leave to sue in forma pauperis is not 
a decree because the application becomes 
a suit only after the leave is granted. ('99) 
21 All 133 (136) (FB) * (’17) AIR 1917 
Cal 852 (853) (DB) * (’78) 1 All 745 (747) 
(FB) * (’83) 7 Bom 373 (376) (DB). 

(6) Order on application for leave to 
institute suit under the Religious Endow- 
ments Act (20 of 1863) is not a decree. 
(’07) 34 Cal 584 (585) (DB) * ('87) 10 
Mad 98 (99). 

(7) Order in proceeding taken by Court 
in exercise of its inherent powers to punish 
for contempt of Court, is not a decree. 
(’05) 27 All 380 (381) (DB). 

(8) The following proceedings have been 
held to be not suits : 

(a) Proceeding under Section 16, Tra- 

vancore Debt Relief Act. (’53) AIR 
1953 Trav-Co 591 (600, 604, 606): 

ILR (1953) Trav-Co 633 (FB) • 
AIR 1954 Trav-Co 2.59 (FB). 

(b) Application under Section 10, Guar- 
dians and Wards Act. (’52) AIR 
1952 Nag 190 (192): ILR (1951) Nag 
780. 

(c) Proceedings under Chapter 7 of 

Presidency Small Cause Courts Act 
to eject tenant. (’49) AIR 1949 Bora 
104 (105): ILR (1950) Bom 326 

(DB). 

(9) The following orders and decisions 
were held not to be decrees. 

(a) Order filling up vacancies in com- 

mittee of trustees under Religious 
Endowments Act. (’88) 11 Mad 

26 (35): 14 Ind App 160 (PC). 

(b) Decision in reference under Sec- 

tion 28 of Act (7 of 1870). (’90) 

12 AU 129 (157) (FB). 


592 [S 2 (2)] 


[The Code of] Civil Procedure, 


Section 2 (2) — Note 4 (contd.) 

(c) Orders in proceedinfjs under Sec- 
tion 104 (2), Benfjal Tenancy Act. 

(’96) 23 Cal 723 (729) (FB). 

[See also 1961 Ker LT 927 (928).] 

(d) Award made under the Displaced 
Persons (Debts Adjustment) Act or 
an order dismissing application 
under Section 18 (1) of that Act. 
(’56) AIR 1956 Bom 563 (565): ILR 
(1956) Bora 211. (Award.) 

[See however (’55) AIR 1955 Raj 81 (81): 
ILR (1954) 4 Raj 697 (DB). (Order 
dismissing application under Sec. 5 
must be taken as decree.) * (’56) 
AIR 1956 Punj 153 (155). (Dismis- 
sal of application under Section 18 
( 1 ).)] 

(e) Award under Mysore Co-operative 
Societies Act. (’54) AIR 1954 Mys 
54 (56): ILR (1954) Mys 288. (Sta- 
tus of decree only after grant of 
Certificate.) 

(f) Order of adjudication under Insol- 
vency Act. (’58) 1958 Andh LT 925 
(929i ♦ 1958 Andh LT 896 (901) • 
(1958) 2 Andh WR 316 (320) (DB). 

(g) Order under Section 52 (1) of Mala- 

bar Tenancy (Amendment) Act (31 
of 1951). 1962 Ker LJ 517 (521). 

(h) Decision under Section 19 (1) (f)i 

Defence of India Act (1939). 1963 

Cur LJ 272 (276) (Punj). 

(i) Award of Debt Board under 

Hyderabad Agricultural Debtors Re- 
lief Act, 1956. AIR 1968 Bom 361 
(363). 

(j) Order under Section 17 (1) of the 

Bombay Act 57 of 1947 directing the 
landlord to restore possession of 
the premises to the tenant. 63 Bom 
LR 106 (115). 

(k) Order under Section 11 (4) of the 
U. P. Encumbered Estates Act (25 
of 1934). ILR (1966) 2 All 351 (359) 
(DB). 

(10) A scheme suit cannot be deemed to 
continue as long as the scheme framed re- 
mains in being. Hence an order relating 
to the ndmini.stration of the scheme is not 
one pas.sed in a suit and is not a decree. 
(’47) AIR 1947 Bom 462 (463): ILR (1947) 
Bom 461 (DB). 

[Sec however AIR 1941 Cal 618 (621) 

(DB).] 

(11) Preliminary decree being a step in 
a pending litigation suit still continues after 
decree. AIR 1958 Cal 472 (474). 

(12) Refusal of plninliff’s application 
made after preliminary decree lor parti- 
tion claiming augmented share as a result 
of his father’s death is decree ns it was 
made in pending suit and decided upon 
plaintifT’s claim to a right to increased share 
in the properly. AIR 1957 Bora 69 (60): 
I LR(I957) Bom 175 (DB). 

(1.3) Proceeding under Section 12, U. P. 
Agriculturist’s Relief Act (27 of 1934), is a 
suit wilhin the meaning of Section 21 of 


the Arbitration Act of 1940. AIR 1949 
All 100 (101): ILR (1948) All 363 (DB). 

(14) The adjudications under Sections 9, 

10, 11 and 13 of the Hindu Marriage Act 
(1955) are regarded as decrees only for the 
purpose of those sections and cannot be 
treated as decrees within meaning of Sec- 
tion 2 (2). AIR 1961 Andh Pra 359 (360): 
(1960) 1 An WR 270 (DB). ( (1933) 68 

MLJ 43, Relied on; L959 ALT 573 and un- 
reported decision in CMA No. 101 of 1957, 
Overruled.) * AIR 1966 Guj 139 (141) (DB) 
• AIR 1962 Pat 489 (490) (DB) • 

AIR 1969 Punj 69 (71) (DB). (“Decree” 

as used in Hindu Marriage Act (1955) is 
not equivalent to “decree” defined in Sec- 
Uon 2 (2).) 

[But see AIR 1965 All 280 (282). (AIR 
1961 AP 359, Dissented from.)] 

(15) Section 28, Hindu Marriage Act 
does not provide for an appeal against 
every order made by the Court in the pro- 
ceedings under the Act, but only such 
orders which can fall within the definition 
of decrees under Section 2 (2), C. P. C. 
AIR 1960 Bom 315 (317). (An order grant- 
ing interim relief under Section 24 of 
Hindu Marriage Act (1955) does not 
amount to a decree.) 

(16) Order under Section 25 of the Hindu 
Marriage Act (1955) whether passed at the 
time of decree or at a subsequent stage is 
a decree. 1966 All WR (HC) 10: 1966 AU 
U 308 (310). 

(17) An appeal is but a continuation of 
a suit, therefore, the word “suit in Sec- 
tion 15 of the U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947) in- 
cludes an appeal. AIR 1967 All 214 (217) 
(FB). 


5. Decision to be on rights <of parties.^ 

(1) Adjudication must be one on the 
rights of the parties with regard to all or 
any of the matters in controversy in suit. 
(’55) 59 Cal WN 1056 (1058) * 1958 Andh 
LT 925 (929) * AIR 1941 Cal 618 (621, 
622) (DB) • AIR 1916 Lah 245 (246, 247): 
1916 Pun Re No. 128 (FB) • (’10) 7 Ind 
Cas 966 (967) (DB) (Bom) ♦ AIR 1914 Cal 
149 (149): 41 Cal 160 (DB) • AIR 1937 
Mad 554 (554) • AIR 1929 Mad 223 (225) 
(DB) • AIR 1938 Nag 233 (234) * AIR 

1964 AP 216 (218) (DB) * AIR 1969 Ker 38 

(48) (FB) • AIR 1961 Raj 13 (15). (AIR 

1941 Pat 1, Dissented.) * AIR 1960 Bom 

334 (336) (DB). (Order imder Section 24, 
Bombay Money-lenders Act (3 of 1^47) 
determining a matter in controversy and 
is a decree — AIR 1941 Pat 1, Dissented.) 

• 1960 Raj LW 385 (388): ILR (1960)^ 

Rai 952 * (’57) 59 Bom LR 610 (014) 

* AIR 1904 Orissa 86 (87) * AIR 1904 

Mndh Pra 234 (230) (DB) • AIR 1959 J 
and K 76 (77). 

( 2 ) “Rights” in the section mean sub- 
stantive rights in regard to the 
mnltcr of 11, c suit n2) 13 “d 800 
(801): 1911 Pun Re No- (DB) { 

23 All 162 (166, 167): 27 Ind App 209 (PC) 
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♦ (’92) 19 Cal 463 (468) (FB) • (’57) AIR 
1957 Raj 173 (174): ILR (1956) 6 Raj 327. 

(3) Interlocutory orders on matters of 
procedure unless they decide upon sub- 
stantive rights of parties are not decrees. 
AIR 1953 Madh B 45 (46): ILR (1953) 

Madh B 5 (DB) * AIR 1953 Trav-Co 307 
(368) (DB) * AIR 1952 Assam 50 (50); 

ILR (1951) 3 Assam 136 (DB) * (’66) 10 

Moo Ind App 413 (423) (PC) * (1859) 7 

Moo Ind App 283 (302) (PC) * (’13) 35 

All 582 (586) (SB) * (’92) 14 All 226 (232) 

(FB) • (’85) 7 All 876 (876) (FB) * (’14) 
20 Cal L Jour 478 (481) * (’09) 1909 Pun 
Re (Civ) No. 98, Page 486 (487, 488) (DB) 

• 1956 Madh BLJ 806 (807) * (’55) 59 Cal 
WN 1148 (1149, 1150) * AIR 1953 Nag 28 
(29); ILR (1953) Nag 481 (DB) • AIR 1953 
Trav-Co 122 (122) (DB) • AIR 1952 Trav- 
Co 35 (36) (DB) * AIR 1948 Pat 67 (71): 
26 Pat 127 (DB) • AIR 1948 Sind 124 
(125): ILR (1947) Kar 194 (DB) * AIR 
1947 Pat 255 (256) (DB) * AIR 1947 Pesh 
55 (56) (DB) • AIR 1945 Oudh 312 (313); 
20 Luck 557 (DB) • AIR 1943 Lah 140 
(144) (FB) • AIR 1940 Bom 210 (214): ILR 
(1940) Bom 370 (DB) • (’99) 21 All 
133 (135) (FB). (Dissenting from 9 All 
129.) * (’97) 24 Cal 725 (735, 738) (FB) * 
(’87) 10 Mad 179 (184, 185) (FB). (Over- 
ruling 6 Mad 355.) • 63 Pun LR 112: AIR 
1961 Punj 120 (123). (AIR 1920 Lah 
395 and AIR 1949 EP 400 and AIR 
1943 Nag 204 (FB) and AIR 1937 All 694 
and ILR 35 All 159, Distinguished.) 

[But see (’18) AIR 1918 All 97 (97): 40 
All 553 • (’86) 12 Cal 273 (275).] 

(4) Decisions on questions of limitation, 

jurisdiction, res judicata and maintain- 
ability of a suit which determine only the 
plaintiff's right to sue are not decrees. AIR 
1943 Lah 140 (143) (FB). (AIR 1930 Lah 
187, Overruled) • AIR 1957 Raj 146 (147): 
ILR (1957) 7 Raj 168 (FB) * (’57) AIR 
1957 Cal 135 (136) (DB) • AIR 1957 Raj 
173 (174): ILR (1956) 6 Raj 327 • AIR 
1941 Oudh 590 (592) (DB) • (’13) 18 Cal L 
Jour 78 (80) (DB) * (’12) 15 Ind Cas 566 
(566) (DB) (All) • AIR 1949 East Punj 
222 (224, 226) (DB) • (’14) AIR 1914 Bom 
149 (150): 39 Bom 339 (FB). (Overruling 
37 Bom 60 and AIR 1914 Bom 36: 38 Bom 
392.) • (1964) 1 An WR 349: (1964) 1 

Andh LT 378 (379) • AIR 1964 Ori 136 
(139) (DB) • 1959 MPLJ 1000; AIR 1959 
Madh Pra 384 (386, 387). 

[See contra (’15) AIR 1915 Mad 1222 
(1223) (DB).] 

(5) Right to costs is not a vested light 
and an order in respect thereof is not a 
decree. AIR 1953 Cal 13 (15): ILR (1954) 
1 Cai 438 (DB) « AIR 1920 Pat 622 (625): 
6 Pal L Jour 472 (FB) • 1961 Raj LW 
527: AIR 1962 Raj 109 (111). 

[See contra (’32) AIR 1932 Bom 37R 
(385).] 

(6) Order having effect of dismissing suit 
or appeal itself if denies the substantive 

iVol. 2.] 3 A. M. 38 


rights claimed by plaintiff against defen- 
dant may amount to decree if other ele- 
ments are present. AIR 1956 Bom 569 
(572) ♦ (’51) AIR 1951 Nag 269 (270) • 

AIR 1950 All 57 (60): ILR (1950) All 975 

♦ AIR 1947 Oudh 146 (147): 22 Luck 196 

* AIR 1945 Nag 68 (68) (DB) * AIR 1941 
Pal 385 (387): 20 Pat 417 (DB) • AIR 1941 
Oudh 590 1592) (DB) * AIR 1939 Nag 39 
(JO): ILR (1940) Nag 324 (DB) * AIR 
1919 Mad 871 (872): 42 Mad 219 (DB) • 
AIR 1931 All 333 (336): 53 All 466 (DB) * 
(’86) 8 All 108 (111) (FB) * (’13) 19 Ind 
Cas 971 (973) (DB) (Cal) * AIR 1916 Lah 
245 (246): 1916 Pun Re No. 146 (FB) ♦ 
AIR 1933 Mad 442 (446): 56 Mad 520 (DB) 

• AIR 1919 Mad 709 (709): 42 Mad 62 
(DB) * AIR 1917 Mad 285 (286) (DB) * 
(’10) 8 Ind Cas 409 (409) (DB) (Oudh) 

• AIR 1965 SC 231 (237) * ILR (1964) Cut 

674: AIR 1965 Orissa 102 (104, 106) (DB). 
(Order dismissing appeal as time-barred 
is decree. ILR 7 All 42 and 17 Cal WN 
807 and AIR 1926 Cal 1105 and AIR 1941 
Pat 108, Rel. on; ILR (1962) Cut 818, 
Overruled.) • AIR 1965 Orissa 193 (194) * 
AIR 1959 Manipur 13 (13) ♦ AIR 1959 

Tripura 6 (6). 

(7) “Parlies” in the section, means par- 
ties arrayed on the one side as plaintiffs 
and on the other as defendants. (’13) 16 
Oudh Cas 350 (353) * AIR 1929 Cal 669 
(670) (DB). 

(8) Several defendants — All but one ex 
parte — Decree against contesting defen- 
dant — Not an ex parte decree. AIR 1967 
Kerala 76 (76). 

(9) Order on an application by a third 
person to be impleaded as the legal re- 
presentative of a deceased plaintiff in the 
suit is not an order on the rights of the 
parlies and is, therefore, not a “decree”. 
AIR 1924 Mad 813 (815) * AIR 1925 All 
431 (432): 47 All 741 (DB). 

[But see AIR 1935 Lah 47 (48) * AIR 
1916 Lah 245 (247): 1916 Pun Re No. 128 
(FB).] 

(10) In Interpleader suits, the opposing 
defendants will be deemed to be parties. 
Decision of their claims inter sc will be 
a decree. (’08) .30 All 22 (23) * (’10) 33 
Mad 220 (224) (DB). 

Rights must be in controversy in suit.— 

(11) Determination or even a conclusive 
determination of the rights of parties will 
not constitute a decree unless these rights 
have been in controversy in the suit. AIR 
1939 Mad 897 (900): ILR (1940) Mad 
394 (DB). 

(12) “Matters in controversy in the suit” 
means the subject-matter of the suit with 
reference to which some relief is sought 
AIR 1941 Nag 84 (85): ILR (1941) Nag 90 
(DB) * AIR 1915 Bom 42 (44): 39 Bom 
422 (DB) • AIR 1915 Cal 272 (274) (DB) 

* AIR 1927 Cal 850 (851): 55 Cal 219 (DB) 

[See AIR 1939 Mad 897 (900): ILR (1940) 

Mad 394 (DB).] 

(13) Matters which though they are com- 
mon groimd must have been actually de- 
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cided il’ any question iiad arisen and 
which are the toiindJilion oi the wliulc de- 
Icuninalion come within llie expres- 
sion “matters in conlrnvc*rsv in the suit/ 
AIR 1915 PC no (llSj: 42 Cal 914: 42 
Ind App 91. 

(14) Matters whidi. thoiif»li not arising 
on the lace oi the plaint arise at a subse- 
(|uent stage of the suit and about 
which the parlies are at conlroycrsv are 
“matters in controversy in the suit.” AIR 
1939 Mad 897 (900): ILR (1940) Mad 394 
(DR) * AIR 1928 Oudh 362 (304): 3 Luck 
028 (FB). 

(15) Adjudication w'hich determines only 
some of the matters in controversy in the 
suit will not be a decree unless it is sulVi- 
cient to dispose of the suit. AIR 1943 Nag 
204 (208, 209): ILR (1943) Nag 241 (FB). 
(AIR 1941 Nag 84: ILR (1941) Nng 90, 
Overruled.) 

!16) Where an appellate Court after 
determining some of the cardinal issues 
remands the suit for fresh trial its decision 
amounts to a decree. AIR 1940 Nag 349 
(3-53): ILR (1940) Nag 538 (DB). 

(17) Wlierc in a maintenance suit Ihc 
Court framed six issues but decided first 
the first three issues relating to maintain* 
ability of suit and wrote «*} separate judg- 
ment and issued a decree, it was held tliat 
the decree cletermined the first three 
issues conclusively and was therefore ap- 
pealable. AIR 1943 Mad 767 (767, /68). 

(18) Where in a suit lor taking parlner- 
.ship accounts Court at lime ol pa.ssing ()l 
final decree, reserved some i.ssues which 
had important bearing on the accounts to 
he taken, it was held that the decision on 
those issues later on amounted to a 
decree. 1947 Mad WN 723 (731) (DB). 


(19) Conneclcd suits — Decree in one 
with condition that it will not be c.xccul- 
cd till disposal of another — Condition 
amounts to decree. (1900) 1 MLJ 330: 
AIR 1960 Mud 349 (350). 

6. Rights must be conclusively deler- 
mined.— (1) The decision lo be a decree 
nmst be conclusive, so far as regards llic 
Court expressing it is concerned. AIR 1928 
Lah 841 (843) (DB) * (’85) 9 Bom 183 
(195) * AIR 1931 Mad 471 (473, 4/4): 54 
Mad 337 (DB) * AIR 1937 Oudh 12 (13): 
12 Luck 580 (DB) * AIR 1935 Pat 456 
(450) (DB) * ( 08) 4 Low Bur Rul 2a6 
(258 201) (DB) * AIR 1966 Orissa 203 
‘>04) ♦ AIR 1905 Ker 1 (4) (FB) * (1902) 
2 Andh WR 119: AIR 1963 Andli Pra 9 
(DB) * 28 Cut LT 635: AIR 1963 Ori.ssa 01 

(01) * AIR 1962 Him Pra 32 (35). 

(2) A mortgage suit in which a personal 
decree under Order 34, Rule 0, Civil P. C., 
can he passed conliiiucs to remain pend- 
ing unlil Ihe question of llie exlent of the 
nersoniil li.ibilily of Hie m.irlKiiRi.r is nut 
I'irred bv limitation and rnnam.s lo he 

AIR 1953 Assam 16 (18): 

ILR (1953) 5 Assam 11. 


(3) Personal decree under Order 34, 
Rule 6 is a decree as Order 34, Rule 0 pre- 
scribes a procedure for adjudicating 
conclusively the rights of the parlies. AIR 
1955 Andhra 251 (254): ILR (1955) Andhra 
435 (DB). 

(4) Order under Section 14 (4), West 

Bengal Premises Rent CoiUrol (Temporary 
Provisions) Act (17 of 1950), striking out 
defence of the tenant against ejectment 
docs not conclusively negative his right 
and hence does not amount to a decree. 
AIR 1956 Cal 311 (312) (DB), 

(5) Where appellate Court completely 
di.sposes of an appeal and frames decree 
in accordance with such disposal and de- 
cides sonic ot the mailers in conlro- 
versy in the suit conclusively and then 
orders a retrial or remand, the decision 
amounts lo a decree. (’54) ILR (1954) 4 
Rai 622 (625) ^ AIR 1908 Guj 301 (304) " 
AIR 1966 Cal 580 (583) (DB) * 1962 Raj 
LW 588 (593). 

(6) Dismissal of appeal under Order 4J, 
Rule 11 (1) amounts lo a decree. AIR 
1055 Andhra 39 (40) * AIR 1958 Andh 
Pra 768 (772): ILR (1958) Andh Pra 553. 

(7) The mere fact that the decree of llic 
trial Court has been set aside docs not 
make the appellate Court’s order ol re- 
mand a decree, when the entire mailer is 
left open for decision of the lower Court. 
AIR 1966 Cal 310 (311). 

(8) Decision rejecting application undci 
Section 6 of the West Bengal Premises 
Rent Control (Temporary Provisions! 
(Arndt.) Act (62 of 1960) is a decree. AIR 
1953 Cal 524 (526) (DB) ♦ AIR 1953 Cal 
412 (414): ILR (1953) 2 Cal 322 (DB), 

(9) Decision under Section 5 (2), Mala- 

bar Tenancy (Amendment) Act (Madras 
Act 22 of 1956) constitutes “decree.” AIR 
1965 Ker 1 (4) (FB). (1961 Kef LJ 188 

and 1962 Ker LJ 517, DLsseiHcd.) 

(10) Where the plainlifT asks for pri- 
mary relief and also aonther reliff in the 
alternative and he is granted the aller- 
iialivc relief, the denial of primary relicl 
amounts to a decree. AIR 1964 Ker 15.1 
(153). 

(11) Decision dismissing .'^uit for want 
ol evidence or proof is decree and mere 
fact that Rules 4 and 5 of Order 20. have 
not been complied with will not render 
order of dismissal otherwise than decree. 
(’57) AIR 1957 AU 107 (110) (DB). 

(12) Award of Labour Court or Indus- 
trial Tribunal — Like a decree, such an 
award once implemented cannot be amend- 
ed. AIK 1967 All 430 (434) (DB). 

(13) An order under Section 14 of the 
Beligious Endowments /\ct (1863) granling 
the reliefs specified in the section, 
coiiclusivelv determines Ihe rights of the 
parlies nii(i lluirefore amounts to a decree. 
AIR 1901 All 125 (129): 1060 All LJ 48t> 

^^T.^Foriniil expression ol adJudU*alI®n 
necessary. — (I) A decree is a necessaiy 


' • I 
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p&rt of the ultimate procedure in all suits, 
without which the law could not be execut- 
ed. (’83) 5 All 520 (526) (DB). 

(2) It is essential for a decree lliat there 
should be a formal expression of lljc ad- 
judication. AIR 1953 Kutch 42 (43) * AIK 
19-13 Nag 204 (208, 209): ILK (1943) Nap 
241 (FB). (In view of this Full Bench, 
decisions in AIR 1930 Nnj» 122: 26 Nag LK 
24; AIR 1921 Nag 108: 17 Nag LK 66 
and AIR 1941 Nag 180 in so far as they 
hold the contrary view on this point should 
be deemed to have been overruled.) * 
AIR 1939 All 552 (554): ll.K (1939) All 
557 (DB) * AIR 1914 Sind 122 (123): 8 
Sind LR 260 (DB) • AIR 1924 Bom 33 
(34) (DB) » (’02) 29 Cal 7.5K (760) (FR) 
• AIR 1918 Upp Bur 28 (29i: 3 Upp Bur 
Rill I * AIR 1966 Orissa 22,5 (226) * 1965 
Ker LJ 33 (37) (DB). 

(3) Formal expression in a decree must 
be both deliberate and given in the 
manner provided by law. (‘10) 34 Bom 
182 (188) (DB). 

[See however (’42) AIR 1942 Lah 260 
(263, 264): ILR (1942) Lah 307 (FB).] 

(4) Formal expression of ndiudication in 
a decree need not be in any parti- 
cular form. (’12) 16 Ind Cas 45 (46) (DB) 
(Mad). 

(5) Term “formal c.xpression” in l)riel 
means all requiremeiil.s of form (hat arc 
necessary to observe. (’55) Madh BLJ 
1955 HCR 714 (717). (Per Khan J.) 

(6) Provision which does not follow 
from decision in suit cannot be included 
within the term “formal expression ol an 
adjudicalion.” (’56) 1956 Pat LK 590 
(592). 


(7) Nolliing will operate as a decree un- 
less foimally drawn up. ('50) 1950 All 
WR (HC) 280 (281) * (’45) AIR 1945 All 
208 (270): ILR (1946) All 798 (FB) * (*24) 
AIR 19*24 Bom 33 (34. 35) (DB) * (’24) 
AIR 1924 Cal 1006 (1007) (DB) * ( 92) 19 
Cal 463 (467, 468) (FB) * 112) 10 Imi 
Ca.s 45 (46) (DB) (Mad) ♦ AIR 1964 Ori 
136 (139) (DB) ♦ 28 Cul LT 635: AIR 1963 
Orissa 61 (63) • AIR 1959 .Manipur 13 
(14) • AIR 1959 Punj 88 (89): Oo Pun LK 
185 • AIR 1959 Tripura 6 (7). 


[See however AIR 1968 Ker 282 (283). 
(ILR (1966) Guj 143, Dissented) •AIR 1941 
Nag 180 (181)* AIR 1921 Nag 108 (108): 
17 Nag LR 66 • AIR 1930 Nag 122 (123): 
26 Nag LR 24 • (’ll) 9 Ind Cas 1019 

(1022): 1911 Pun Re No. 41 ♦ AIR 1930 
Lah 125 (120).] 


(8) Appeal under Section 96 lies only 
against a decree and where there is in fact 

.1 a -m . . , ^ 1 expression of an 

adjudication) there can be no appeal. 1950 

1®**^ All 268 

2<0): ILR (1945) All 798 (FB) • AIR 1924 
Bom 33 (34, 35) (DB) • AIR 1924 Cal 

IP”* • *9 Cal 463 (467, 

tMud)* 


[See however (’41) AIR 1941 Nag 180 
(181) ♦ (’19) AIR 1919 Lah 53 (54): 1919 
Pun Re No. 66 (DB) ♦ (’15) AIR 1915 Cal 
272 (273) (DB) * (’29) AIK 1929 Sind 225 
(227): 24 Sind LK 167 (DB) * AIK 1956 
Assam 12o (120).] 

(9) Decree as defined under Section 2 
(2) comes into exjsicnce as .soon as judg- 
ment is pronounced and allliough appeal 
cannot he filed unli! the formal decree is 
drawn up and prepared, an execution ca.se 
can be filed. AIK 1962 Pat 398 (399) * 
AlH 1969 Guj 152 {1,55). 

(10) Mere drawing up of order in form 

used for decrees will not, make it decree, 
if it does not, fall wilhin definiliun of 
decree. (’42) AIK 1942 Mad 73 (74): ILK 
(1942) Mad 236 * (’58) AIR 1958 All 720 
(727, 728) * (‘26) AIK 1926 Bom 237 (238) 
(DB) ♦ (’14) AIK 1914 Cal 157 (158) 

|DB) ♦ i‘30) AIK 1930 Nag 206 (207): 26 
Nag LK 166 • (’34) AIR 1934 Pat 13 (14). 

(11) Section 2 (2), defines a decree and 
specification of a certain lime for the pay- 
ment of decree does not form part of that 
definition. The provisions of Section 82, 
C. P. C., Ihcrclore, cannot be imported 
williin the definition of the decree as given 
in Section 2, Clause (2). AIR I960 J & K 
59 (61) (DB). 

(12) Court must decide the case on ilic 
materials plated before it and cannol pass 
a conditional or second decree if evidence 
Ic support it were to be produced in 
future. 70 Mad LW 32: ILR (1963) Mad 
147: (1963) 1 Mad LJ 345: AIK 1903 Mad 
302 (303, 304) (DB). 

(13) Rule 289 of the Bombay High Court 
Rules permits a decree being drawn up 
without inserting the provision for costs 
and a decree so drawn up, once it is sealed 
by the seal of the Court, become.s u format 
adjudication as contemplated by Section 2 
(21. AIR 1959 Bom 357 (358): 60 Bom LR 
963 (DB). 

8. Compromise decree. — (1) A compro- 
mise or a consent tiecree is a decree within 
the meaning of this section. (’ 53 ) ILR 
(1953) 2 Cal 1 (3) • AIK 1922 Cal 358 
(361): 49 Cal 220 (DB). 

(2) Some plainltlFs absent — Decree in 
terms of compromise entered into by pre- 
sent plainliiTs on their own behalf — No 
adjudication of suit as regards absent 
plaintitTs — In respect of them there is 
dismissal for default not amounting to 
decree. 1963 All LJ 256: AIR 1963 All 412 
(413) (DB) • (1956) 1955-1 MLJ 215 (219). 

(3) Construction of compromise decree 
— Sec Notes on Order 23, Rule 3. 

9. Preliminary decree.— (l) Adjudica- 
tion which decides the rights of parties 
with regard to all or any of the matters 
in controversy in suit, but does not com- 
pletely dispose of the suit, will be a pre- 
liminary decree. (’63) AIR 1953 Trav-Co 
220 (223): ILR (1953) Trav-Co 89 (FB) • 
(’52) AIR 1952 Trav Co 428 (429) (DB) • 
(’47) 1947 Mud \VN 723 (731) (DB) • (’17) 
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AIR 1917 Lah 153 (153): 1917 Pun Re No. 
7 ♦ (’21) AIR 1921 Bom 220 (223): 45 Bom 
627 * AIR 1963 SC 992 (995) ♦ (1959) 

1959-1 MU 165 (167) * ILR (1959) Punj 
447 (453). 

(2) A preliminary decree passed whether 
it is in a mortf^age suit or a partition suit, 
is not tentative decree but must so far as 
the matters dealt with by it are concern- 
ed, be regarded as conclusive. (1963) 2 

Mad LJ (SC) 126: AIR 1963 SC 992 (995). 

t3) Where an adjudication completely 
disposes of the suit it is a final decree. 
(’52) AIR 1952 Trav-Co 428 (429) (DB) * 

(’42) AIR 1942 Oudh 1 (5): 17 Luck 249 

(DB) * (’24) AIR 1924 Cal 160 (161) * 

ILR (1959) Punj 447 (453). 

(4) Preliminary decree is passed in those 

cases in which Court has first to adjudi- 
cate upon the rights of parties and has 
then to stay its hand, for the time being, 
until it is in a position to pass a final 
decree in the suit, ('ll) 9 Ind Cas 1019 
(1021): 1911 Pun Re No. 41. (Followed in 
1913 Pun Re No. 16.) * AIR 1931 All 386 

(386): 53 All 283 (FB) ♦AIR 1916 Pat 370 

(371): 1 Pat L Jour 406 (FB). 

(5) Whether a decree is a preliminary 

decree or a final decre has to be decided 
on a reference to that decree itself. (’53) 
1953 AMLJ 124 (125) ♦ (’52) AIR 1952 

Trav-Co 428 (429) (DB) • (1967) 2 Mad 
LJ 342 (344) * (1959) 1 MLJ 165 (167). 

(6) Decision on constitutional validity of 
a provision as a preliminary point fulfills 
the condition of Section 2 (2) and is hence 
appealable. AIR 1969 Ker 38 (48) (FB). 

(7) Interlocutory orders which do not 

decide the rights of parties cannot be treat- 
ed as preliminary decrees. AIR 1916 Low 
Bur 44 (45) ♦ AIR 1914 Bom 149 (152); 39 
Bern 339 (FB). (Overruling practically 34 
Bom 182: 36 Bom 536: 37 Bom 60.) * 

(’97) 24 Cal 725 (738, 740) (FB) • AIR 
1926 Lah 337 (337) (DB) • AIR 1917 Lah 
261 (265): 1917 Pun Re No. 62 (DB) ♦ 
(’12) 13 Ind Cas 800 (801): 1911 Pun Re 
No. 82 (DB) • AIR 1921 Bom 220 (222): 
45 Bom 627 (DB) • (’12) 15 Ind Cas 566 
(566) (DB) (All)* AIR 1915 Bom 21 (21): 
39 Bom 421 (DB) * (’13) 21 Ind Cas 387 
(388) (DB) (Cal) • (’12) 15 Ind Cas 563 
(565): 1913 Pun Re No. 16 (DB). 

(8) Finding in a proceeding under Sec- 
tion 24, Bombay Agricultural Debtors 
Relief Act (28 of 1947), that the transac- 
tion is a mortgage is not a preliminary 
decree. AIR 1956 Bom 755 (755). 

(9) Order on a preliminary issue regard- 
ing court-fees that the court-fee paid is 
sufficient is not a preliminary decree. AIR 
1936 Cal 784 (785) (DB). 


aO) The following are some of the cases 
in 'which a preliminary decree can be pass- 

6(1 * 

rnl Suits for possession and for rent or 
mpAe nrofils AIR 1948 Sind 124 (125): 

ILR (1947)” Kar 194 (DB) • AIR 1942 Sind 


60 (61, 62): ILR (1941) Kar 563 (DB) ♦ 
AIR 1914 Cal 804 (804) (DB). 

(b) Suits for dissolution of partnership. 
AIR 1915 PC 116 (117): 42 Cal 914: 42 Ind 
App 91. 

(c) Suits for partition and separate pos- 
session. AIR 1952 Trav-Co 428 (429) 
(DB) ♦ (’98) 20 All 311 (312) (DB) ♦ (’92) 
19 Cal 463 (467, 469) (FB) * (’95) 18 Mad 
73 (87) (DB) ♦AIR 1938 Oudh 229 (230): 
14 Luck 223 (DB). 

(d) Suits for sale of mortgaged property. 

AIR 1916 Bom 305 (307): 40 Bom 321 

(DB). 

(U) Court is not precluded from passing 
a preliminary decree in cases not express- 
ly provided for in the Code. AIR 1924 Cal 
160 (162) (DB) ♦ AIR 1921 Bom 220 (222): 
45 Bom 627 (DB) ♦ AIR 1953 Trav-Co 
220 (222): ILR (1953) Trav-Co 89 (FB) ♦ 
ILR (1959) Punj 447 (454) * AIR 1959 Pat 
397 (398) (DB). (AIR 1942 Sind 60 and 
AIR 1925 All 588, Dissented.) 

LBut sec (’19) AIR 1919 Cal 361 (362) 
(DB).3 

(12) There cannot be more than one 
preliminary decree in the same suit. AIR 
1915 Cal 272 (274) (DB) * AIR 1919 Mad 
999 (1000): 42 Mad 296 (DB) ♦ AIR 1930 
Mad 528 (530): 53 Mad 378 ♦ AIR 1924 
Bom 33 (35) (DB) * AIR 1921 Oudh 224 
(224): 24 Oudh Cas 366 (DB) * AIR 1959 
Pal 397 (398) (DB). (AIR 1942 Sind 60 
and AIR 1925 All 588, Dissented.) 

[See however (’24) AIR 1924 Car 160 
(162) (DB) ♦ (’47) 1947 Mad WN 723 
(731) (DB).3 

[But see (*57) AIR 1957 Andh Pra 25 
(26).] 

(13) So far as partition suits are con- 

cerned, if an event transpires after the pre- 
liminary decree which necessitates a 
change In shares, the Court can and should 
do so; and if there is a dispute in that 
behalf, the order of the Court deciding 
that dispute and making variation in shares 
specified in the preliminary decree already 
passed is a decree in itself. However this 
can only be done so long as the final 
decree has not been passed. AIR 1967 SC 
1470 (1473): (1967) 2 SCWR 225. ((1913) 

ILR 35 All 159 and AIR 1945 Oudh 312 and 
AIR 1961 Punj 120, Overruled.) * (1967) 2 
Mnd LJ 342 (344) * 1968 Ker LJ 103: AIR 
1968 Ker 282 (283), (ILR (1966) Guj 143, 
Dissented.) 

(14) Order in supplemental proceedings 
after preliminary decree with regard to 
mode of accounting and the period for 
which defendant is liable amounts only to 
on interlocutory order in a pending suit 
and not to another preliminary decree. 
(’26) AIR 1925 All 588 (589): 47 All 543 
(DB) • (T2) 13 Ind Cas 186 (186) (DB) 

(CaU. 

[But see (’24) AIR 1924 Cal 160 (162) ♦ 
(’30) AIR 1930 Cul 89 (91): 56 Cal 660 

(DB).l ^ 

(15) Order of Appellate Court m an 
appeal from the preliminary decree m a 
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suit for redemption, remanding the case to 
the lower Court and giving directions as 
to the mode of taking accounts, is not a 
preliminary decree. (’34) AIR 1934 Pat 
(99) (DB). 

(16) Court cannot dismiss a suit after a 
preliminary decree is passed or vacate the 
decree for default in subsequent stages of 
the proceedings; it can only be reversed in 
appeal. (’52) AIR 1952 Cal 579 (580) • 
(’32) AIR 1932 Mad 519 (522) (DB) • 1963 
Mys LJ (Supp) 81 (DB) • ILR (1059) Punj 
447 (455). 

(17) Where in a redemption suit for 
the formal expression given to adjudication 
of a matter in controversy does not com- 
ply with the provisions of Rule 7, it does 
not amount to a preliminary decree. AIR 
1053 Kutch 28 (20). 

(18) Orders directing accounts when 
they involve a decision of the rights of the 
parties will be preliminary decrees under 
the Code. AIR 1915 PC 116 (117): 42 Cal 
914: 42 Ind App 91 ♦ AIR I960 Cal 190 
(194, 198) (DB). 

(19) In simple cases of suit for accounts 
which do not involve much scrutiny of 
accounts, a Court is not bound to pass a 
preliminary decree but can straightway 
give a decree for a certain amount if the 
material on record enables it to do so. 
AIR 1961 AP 143 (155): (1960) 2 Andh WR 
115 (DB). 

(20) In account suits and mesne profits 
cases, the final decree settles the actual 
liabilities and not the preliminary decree. 
In mortgage suits the preliminary decree 
really settles the liabilities and the final 
decree is substantially merely a postpone- 
ment of the final order of the Court, to 
give the defendant a chance to pay. AIR 
1953 Mad 415 (416): ILR (1953) Mad 826. 

10. Final decree. (1) A decree becomes 
final: 

(a) When time for appeal has expired 
without any appeal being filed, or the 
matter has been decided by the decree of 
the highest Court. AIR 1917 All 323 
(324) • (*90) 12 All 129 (155, 156) (FB) • 
AIR 1931 Cal 323 (324) (DB). 

(b) When the decree, so far as regards 
the Court passing it, completely disposes 
of the suit, (’ll) 7 Nag LR 41 (42) (DB). 

(2) If an appeal from the preliminary 
decree succeeds, the final decree automati- 
cally falls to ground. AIR 1955 All 552 
(554) (DB). 

(3) Where in suit for recovery of money, 
the amount found due to decree-holder is 
declared and it U also laid down in decree 
in what manner that amount is to be paid 
the decree is final decree. AIR 1942 Oudh 
1 (5): 17 Luck 249 (DB). 

(4) Where a decree is passed for a sum 
representing past mesne profits and for 
subsequent mesne profits at a particular 
rate without directing any inquiry, the 
decree completely disposes of the suit and 


is therefore, a final decree. AIR 1925 Mad 
1276 (1276) (DB) * (’58) 1958-1 Mad U 
99 (100) • AIR 1928 Cal 804 (804) (DB). 

(5) If, Court, merely declares that a 
party is liable for mesne profits and directs 
enquiry into the amount of mesne profits, 
the declaration, though decree, does not 
completely dispose of suit and is therefore, 
only a preliminary decree and not final 
one. (’87) 14 Cal 50 (53, 54) (DB). 

(6) Mere order for preparation of a 
final decree is not a decree where no final 
decree has actually been passed. (’50) 
1950 All WR (HC) 280 (281). 

(7) Mere declaration of the share of 
plaintiff by preliminary decree in a parti- 
tion suit would not amount to a final deci- 
sion within Provincial Insolvency Act 
(1920), Section 28-A, first proviso. AIR 
1956 Mad 413 (414): ILR (1956) Mad 1133 
(DB), 

(8) A decree to which a condition is 
attached, upon fulfilment of which the 
decree-holder is to enjoy the fruits of his 
decree, is nevertheless a final decree. AIR 
1920 Oudh 25 (26): 23 Oudh Cas 254. 

[But see AIR 1933 All 261 (262).] 

(9) A final mortgage decree does not 
conclusively determine the suit because 
other rights of the parties, such as the 
question of the extent of the personal liabi- 
lity of the mortgagor, have yet to be deter- 
mined upon an application made for the 
passing of a personal decree. AIR 1953 
Assam 1C (18): ILR (1953) 5 Assam 11. 

(10) Ordinarily there will be only one 
final decree in a suit. AIR 1945 Oudh 312 
(313): 20 Luck 557 (DB). (Suits for parti- 
tion.) 

(11) Special circumstances may require 
the passing of more than one final decree 
in the same suit. AIR 1918 Cal 9 (10) * 
AIR 1958 Mad 462 (462): ILR (1958) Mad 
417 • ILR (1967) 1 Mad 136: 79 MLW 395: 
(1967) 2 Mad U 342 (344). 

[See also AIR 1940 Lah 1 (3): ILR 

(1940) Lah 171 (DB).] 

[But see AIR 1967 Pat 131 (133) (DB). 
(In appropriate cases there can be more 
than one decree in preliminary form; there 
can be one or more interim final decrees, 
but one final decree.)] 

(12) Although, once a preliminary decree 

is passed the parties have the right to take 
further steps for the passing of a final 
decree, the Court will refuse to act on such 
application when it is found that the par- 
ties had already taken advantage of the 
directions contained in the preliminary 
decree. AIR 1952 Cal 579 (584) (DB) * 

1968 Pat UR 322 * (1967) 2 Mad U 342 
(346). 

(13) Alteration in rights of parties sub- 

quent to preliminary decree must be 
adjusted before final decree is passed. 
(’58) AIR 1958 Cal 472 (474) * 1963 Ker 

LJ 39 (43): ILR (1963) 1 Ker 76 * 67 Cal 
WN 417 (423, 424) • 1963 Mys U (Supp) 
81 (83) (DB). (Court has power to pass 
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approprialc orders till final decree is pass- 
ed.) 

11. Decree partly prelimiiiury and partly 

final. — (1) A decree may be parlly pre- 

liminary and partly final. AIK 1940 Sind 
58 (61): ILR (194a) Kar 313 ♦ AIR 1929 
Cal 383 (383) (DB) * AIR 1914 Oudh 147 
(148): 17 Oudh Cas 14 * AIR 1930 Mad 
r>28 (530, 531): 53 Mad 378 * (1967) 2 Mad 
LJ 342 (344). (The Code itself contem- 
plates the possibility of a decree parlly pre- 
liminary and partly final.) 

(2) If a preliminary decree for redemp- 
tion, contains a clause for delivery of pos- 
.‘^cssion on payment of a certain sum by 
the morljiagor, he can apply for pos.session 
on making such payment. (’55) 68 Mad 
LW 383 (384). 

(3) Compromise decree in partition suit 
— Decree allotting portions of plots to 
parties — Decree as framed not fixing 
identity of parties nlloUed — Decree, held, 
partly prcliminaiy and partly final. 31 Cut 
LT 443 (445). 

12. Order re.|ccllng plaint.— (I) Order 
I ejecting plaint docs not negative rights ol 
plaintiff as a dismissal of suit does. (’71) 
7 Bcng LR 603 (668) (FB). 


(2) Section specially provides that re- 
jection of plaint shall be deemed to be a 
decree. AIR 1956 Raj 164 (165): ILR 
(1956) 0 Raj 736 * AIR 1957 Raj 97 (98): 
ILK' (1956) 6 Raj 1104 (DB) ♦ AIR 1957 
Pep.su 14 (16) (DB) ♦ AIR 1955 Hyd 156 
(157): ILR (1955) Hvd 56 (DB) ♦ AIR 
1954 Mad 880 (881) * AIR 1952 Mud 86 
(87): ILK (1952) Mad 77 (FB) * AIR 1941 
Pal 385 (389): 20 Pat 417 (DB) * AIR 1935 
Cal 336 (337): 62 Cal 61 (DB). (Rejection 
of plaint for non-payment of deficit courl- 
feo.) * AIR 1962 Guj 59 (61) * AIR 1968 
Pat 187 (187). 

[See however AIR 1964 Orissa 134. 
(Rejection of plaint for non-payment of 
dpiipit court-fee — Non-compliance due to 
mistake of pleader in entering wrung dale 
in , diary — Failure to file appeal is no 
bar for restoration of suit under Sec- 
tion <10i.)l 


(H) Rejection of a memorandum of 
appeal is a decree. AIR 1942 Lah 64 (65). 
(AIR 1922 Pat 281 and , AIR 1927 Nag 100, 
Rel. on.) * (*80) 12 Cal 30 (31) (DB) * 

AIR 1936 Mad 101 (101): 59 Mad 80.5. (16 
Mad 285, Followed.) * AIR 1939 Pal 83 
(84): 17 Pal 687 (DB). (Do.),* (’85) 9 

Uoin 452 (453) (DB) * AIR 1938 Pat 461 
(462); 17 Pat 245 (DB) * (’97) 21 Mad 15)1 
(1.53) (DB) • AIR 1961 Andh Pra 112 
(113): (I960) 2 Andh WR 4. 

r.Scc however (’03) 8 Cal WN 04 (65). 
(Rejection on the ground that no appeal 
lies ) * (’84) 1884 Pun Re (Civ) No. 115, 
p. 321 (325) * AIR 1922 Nag 62 (03, 64): 

*^fBuf s*ee !\IR 1954 Bom 43 (45): ILU 
’ ' - Mad 


R3;:83Kl:‘iLR7il^lI) 


see 

Rom 


1176 (DB) * AIR 1941 


AIR 1932 Cal 482 (484): 59 Cal 388 (DB) • 
(’95) 18 All 101 (103) (FB) ♦ (’98) 21 All 
133 (136) (FB; * AIR 1938 Nag 122 (124); 
ILR (1938) Nag 106 (FB) * AIR 1937 All 
28C» (281): ILR (1937) All 484.] 

l4) Where application to sue a.s a pauper 
has never been granted, no order comes 
into existenee which can be called a 
“decree”. (’.56) AIR 1956 Ilvd 41 (43): 
ILR (1956) Hvd 143 (DB). 

[But See AIR I960 Mys 140 (140, 141) * 
AIR 1954 Mad 880 (881).] 

(5) Whether order is one of rejection or 
of dismissal of a suit or appeal must be 
dclermincd with reference to substance 
and not form of order. AIR 1936 Cal 804 
(805): ILR (1937) 1 Cal 103 (DB). 

(6) Dismissal of election petition on 
ground that petition did not disclose a 
cause of action was held to be equivalent 
to rejection of plaint and hence “decree”. 
AIR 1958 All 596 (598, 599). 

(7) Order dismissing appeal for deficient 
court-fee must be treated as equivalent to 
rejection thereof. AIR 1932 Cal 482 (484): 
.59 Cal 388 (DB) * AIR 1922 Nag 62 (63, 
641: 18 Nag LR 15 * AIR 1922 Pat 281 
(282): 6 Pat L Jour 625 (DB) * AIR 1968 
Orissa 163 (165). (AIR 1950 Pat 470, Dis- 
sented.) * AIR 1968 Pat 48 (48). 

(8) Rctuining plaint with directions to 
institute two different suits is substantially 
an order rejecting plaint and is a decree. 
(’86) 8 All 191 (193,194) (DB). 

(9) Rejection of plaint in order to be 
decree, need not be limited to the cases 
provided for in O. 7, R. 11. (’86) 13 Ca! 189 

191) (DB) * (’57) AIR 1957 Pepsu 14 (10) 
DB) • (’89) 11 All 91 (92, 93) (FB) *(*14) 
AIR 1914 Lah 153 (153): 1914 Pun Rc No. 
80 (DB) * (’15) AIR 1915 Mad 483 (484) 
(DB) * (’29) AIR 1929 Pat 615 (616) (DB). 

(10) An order dismissing a suit under 
S. 8-B (3), (Bengal) Court Fees Act is, in 
substance, an order of rejection of a plaint 
under Order 7, Rule 11 (c) and as such 
amounts to a decree. AIR 1961 Cal 491 
(493) (FB). (AIR 1953 Cal 42, Overruled.) 

(11) Rejection of plaint not authorised 
bv Code, will not amount to a decree. 
AIR 1937 All 280 (281): ILR (1937) All 
484. 


(12) Dismissal of suit for failure of 
plaintiff to pay additional court-fcc though 
ordered after trial had completed is rejec- 
tion of plaint and not dismissal for default. 
AIR 1949 Nag 373 (376): ILR (1949) Nag 
,391. (AIR 1935 Mad 569, Rcl. on. — AIR 
1941 Mad 830 (FB), Distinguished.) 


(13) Returning plaint or memorandum of 
appeal for presentation to proper Court 
or for amendment is not a decree. (*0w 
27 All 21 (22) (DB) • (1900) 1900 Pun LR 
No. 31. p. 137 (140) * AIR 1935 Mad 674 
(575) * (1907) 2 An LT 114 (116) * AIR 

[But see (’78) I All 620 (622) (DB).i i,- 

(14) Dismissal of suit on ground mat 
fai ls disclosed in plaint oust iurisdiction oi 
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civil Court is not a rejection of the plaint. 

{V)7) 61 Cal WN 789 (792). 

13. Decision under Sec. 47 or S. 144. — 

(I) Determination of a queslion within Sec- 
tion 47 or Section 144 is “flecrce” though 
Kcithcr made in a suit, nor drawn no in 
the form of decree. .MB 1965 SC 1477 
(1485) * AIU 1%G Mad 308 (309) ♦ .AIR 

1966 Mvs 112 (115) * AIK 1965 All 527 
(533) (DB) ♦ (1965) 2 MU 548 (549) * 
ILR (1965) Cut 943: (1966) 32 Cut IT 
393. (Order rejecting application for resti- 
tution is decree.) ♦ .AIR 1963 Gui 1 (2) * 
(1963) 29 Cut IT 594 (597). (Order under 
Section 13, Oris.sa House Rent Control .At t 
(31 of 1948) is a decree.) * AIR 1902 Finn 
379 (381) ♦ 1961 All I..I CG9 (672) (DB) * 
(I960) 1 Andh WR 29: .VIR 1960 Andh Pra 
544 (545) * AIR 1955 Cal 295 (296) 

(DB) * AIR 1958 .Madh Pra 333 (336) 
1957 BUR 534 (536) * (’54) Madh 

nU (1954) IICK 112 (118) * AIR 1948 

Mad 524 (525). (Order granting or refu.s- 
ing slay under Order 41. Rule 6 (2) falls 
under Section 47.) * .AIR 1942 Mad 406 
(406) (DB) • C«n 3 All 633 (635) (FB) ♦ 
.\1R 1937 All 48 (49) (DB) » AIR 1936 Cal 
812 (812) * AIR 1938 Nag 212 (216); ILR 
(1938) Nag 583 (DB) * AIR 1937 Oudh 337 
(338): 13 Luck 309 (DB). 

rSee also AIR 1948 PC 12 (14): ILR 
(1948) Mad 505: 74 Ind App 261.] 

(2) Order after contest helween stranger 
auction-purchaser and judgment debtor re- 
garding deliverv of po.sscssion is a decree. 
AIR 1956 Nag 81 (84): ILR (1056) Nog 371 
(DB). 

(3) Order under Scclioii 47 or Sec- 

tion 144 lo be a decree niu.sl have decided 
rlglils of the parties with regard lo the 
matter in controversy in the proceedings 
under those sections. AIR 1967 SC 1344 
(1348). (Order selling a.sidc an auction 
sale as nullity on ground that deposit 
was not apid on the day of the .sale is a 
decree.) * AIR 1964 Ori.ssa 83 (85) * 

AIR 1963 Cal 515 (518) (DB) * (1963) 65 
Punj LK 1002 * 1962 All LJ 915 (918) ♦ 
AIR 1962 Punj 44 (45) * AIR 1954 

Nag 31 (32) * (’54) Madh BLJ 1954 IICR 
1081 (1084) * AIR 1953 Kulch 39 (39) ♦ 
AIU 1952 Assam 30 (31): ILU (1952) 4 

Assam 100 (DB) • AIR 1951 Mad 56 (57, 
63): ILR (1051) Mad 393 (FB) * AIR 1951 
Nag 216 (218): ILR (1951) Nag 260 * AIR 
1950 Mad 296 (290) • AIR 1944 Nag 25 
(20): ILR (1944) Nag 2.30 (DB) * AIR 1944 
Pal 292 (293): 23 Pal 427 (DB) * .AIR 
1910 Bom 210 (211. 214); ILR (1940) Bom 
.370 (DB) * AIR 1940 Cal 257 (258. 259): 
ILR (1940) 1 Col 393 (DB) • (’ll) 10 Ind 
Cns .371 (371) (DB) (Cal) * AIR 1932 All 
85 (89): 53 All 391 (DB) •AIR 1929 All 
390 (.391) (DB) • (’01) 23 All 1.52 (156, 
1.57): 27 Ind App 209 (PC) • (’86) AIR 
1930 Mod 623 (624) • (’04) 27 Mad 259 
(201) (FB). (Overruling 23 Mad 568 and 
Dissenting from 30 Cal 617.) • (’37) AIR 
1937 Rang 157 (158. 159) (DB). 


(4) Decisitm under Section 47 or Sec- 

tion 144 lo be a decree must )>e n (iJial 
decision either granting a relief or refusing 
an application. .AIR 1963 Cjil 51") (5181 
(DB). (Order granting or refusing an 
application under the Debt laws for scaling 
down decretal amount is a decree within 
meaning of Section 2 (2).) ♦ AIR 1962 Him 
Pra 32 (.35) ♦ AIR 19.55 All 686 (686i 

(DB) ♦ (’.53) AIK 19.53 Trav-Co 318 (319i 
ILR (19.53) Trav-Co 143 * (’47) AIK 1947 
Pat 2.55 (2.56) (DB) * (’91) 18 Cal 169 
(472) IDB). 

(5) .An order passed under Se< lion 151 
all<>wing an amendment of an application 
filed in execution f)f a decree obtained iti 
a suit of the nature- of small cau.scs is an 
order relating lo the execution, discliarge 
or satisfaction of the decree and is a 
decree witliin meaning of Scedion 2 (2). 
AIR 19.50 All ,580 (.582) (FB). 

(6) Disposal of ohjcriion I)v judgment- 
debtor under Section .30, Bengal Money- 
lenders Act. Iliat the decree wa.s already 
satisfied, is a decree. AIK 1954 Cal 10.5 
(107, 108) (DR). 

(7) In view of Section ,36. C. P. C.. an 
order of the Court executing an award 
under the Rombay .Agricultural Dchlors 
Relief Act (28 of 1947) liolding that tlio 
satisfaction alleged by the debtor was 
not proved or tlinl tlie application for 
execution is nol maintainable are orders 
under Section 47. C. P. C. and arc there 
fore decrees within meaning of Section 2 
( 2 ). AIR 1969 Bom 74 (76| (DB) 

(8) Joint decree — Order of executing 
C^mrt is an application bv joint decree 
Iiolders for substitution of heirs of deceas- 
ed decree holder — Order ninounts to a 
decree. .AIR 1967 Assam and Nagaland 27 
(27). 

(9) Order directing payment of solatium 
to auction purchaser consequent on setting 
aside a sale is a ‘decree’ and falls under 
Scclion 47. AIR 1964 Mys 54 (56). 

(10) Determination of a mere issue made 
prior lo passing of final order is not a 
decree. (’15) AIR 1915 Mad 197 (198): 37 
Mad 29 (DB). (Obiter.) 

(11) Order merely determining a p<iint 
of law arising incidentally in tlie course of 
a proceeding for determining rights of 
parlies is not a decree. (’49) AIR 1949 
Ea.st Punj 222 (224) (DB) * (’43) AIR 1943 
Lab 140 (144, 145. 146) (FB) ♦ (’33) AIR 
19.33 Pal 498 (499) (DB). 

[But see (’91) 13 All 509 (571).] 

(12) Refusal lo summon a wilncss in a 

proceeding under Section 47 is not a 
decree. (’20) AIR 1920 Lah 443 (444). 

(Obiter.) 

(13) Order that objection by judgment- 
debtor as to jurisdiction and limitation 
could not be allowed to be raised at that 
stage of case is not a decree. (’49) AIR 
1949 East Punj 222 (224. 225) (DB). (AIR 
1943 I.ah 140 (FB). Rol. on.) ♦ (’43) AIR 
1943 Lah 140 (14.3) (FB). 
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(14) Refusal to stay or staying of execu- 
tion by appellate Court pending appeal 
before it is not a decree. ('54) AIR 1954 
Mad 1053 (1056): ILR (1953) Mad 1104 
(FB). 

(15) There is no distinction between a 
decree in a suit and a decree in a pro- 
ceeding under Section 47 or Section 144. 
(’25) AIR 1925 Cal 102 (103) (DB). 

14« Appealable orders. — (1) Adjudica- 
tion from which appeal lies as appeal 
from order is not a decree. AIR 1964 Mys 
147 (155) (DB) ♦ AIR 1955 Pat 56 (57): 33 
Pat 974 (DB) • (’57) AIR 1957 Pat 143 
(144) ♦ (’28) AIR 1928 Lah 137 (139): 9 
Lah 380 (DB) ♦ (’36) AIR 1936 All 763 
(764) (DB) * (’39) AIR 1939 Oudh 104 
(105) (DB) • (’12) 8 Nag LR 177 (179) * 
(’ll) 33 Cal 339 (341) (DB) • (’38) AIR 

1938 Nag 107 (107, 108): ILR (1938) Nag 
436 (DB). 

(2) Orders under Section 4, Partition 
Act, may be said to be on par with orders 
under Section 47 and Section 147 which 
are deemed to be decrees, and hence may 
be classified as appealable orders. (’57) 
AIR 1957 Andh Pra 25 (26) • (’57) AIR 
1957 Cal 65 (66) (DB). 


(3) When the appellate Court purports 
to act under Order 41, Rule 23, the order 
of remand is appealable even though it is 
passed irregularly. AIR 1966 Cal 580 (585) 
(DB). 

16. Dismissal for default. — (1) That 

dismissal of suit or appeal for default is 
not a decree has been expressly provided 
for by section. AIR 1949 All 754 (757) • 
AIR 1924 All 144 (144): 45 All 669 (DB) • 
(’17) AIR 1917 Cal 728 (730): 44 Cal 954 
(DB) • AIR 1917 Mad 732 (734) (DB) • 
AIR 1925 Oudh 485 (485): 28 Oudh Cas 
124 (DB) • (’23) AIR 1923 Pat 514 (515): 
2 Pat 739 (DB). 


(2) Words “dismissed for default’’ ex- 

tend to applications under Section 47 or 
Section 144 which are dismissed for de- 
fault. AIR 1965 All 589 (590) • AIR 1903 
Pal 59 (60) * (’88) 11 Mad .319 (321) 

(DB) • (’07) 29 All 596 (598) (DB) • 

AIR 1936 Cal 267 (268) (DB) • (’32) AIR 
1932 Nag 14 (16): 27 Nag LR 339. 

[But see observation in (’24) AIR 1924 
Cal 830 (834), which confines dismissal for 
default to cases treated as such by Code 

itself.] 

(3) “Default” in the section is not limit- 
ed to cases of default specifically dealt 
with by the Code. (1966) 32 Cut LT 628: 
ILR (1965) Cut 823 • AIR 1950 Assam 109 
(172) (DB). (AIR 1943 Nag 149: ILR 
(1943) Nag 013, Dissented.) * AIR 1941 
Mod 836 (837, (bs): ILR (1941) Mad 954 

[But see AIR 1942 Cal 639 (541): ILR 
(1942) 2 Col 253.1 

(4) Case token up after short 

roent — No one appearing on behalf o! 


plaintiff — Dismissal of suit is not for de- 
fault — Order is decree. 1965 All LJ 675 
(576). 

(5) Decree-holder’s default in payment 
of process fee — Execution Court passing 
order “consign for default” — Order, held, 
did not amount to decree. AIR 19b All 
589 (590). 

(6) A dismissal for non-prosecution of 
suit is a dismissal for default within the 
meaning of the section. AIR 1942 Oudh 
362 (364, 365) (DB) • AIR 1955 Andhra 
74 (78): ILR (1965) Andhra 27 (FB) * 
(’55) Madh B LJ 1955 HCR 1467 (1468) • 
AIR 1949 All 261 (262); ILR (1949) All 391. 

[See also AIR 1933 PC 68 (70): 60 Cal 
662: 60 Ind App 83 ♦ AIR 1914 PC 66 
(67): 36 All 350.] 

[But sec AIR 1937 All 284 (285).] 


(7) Dismissal of suit for non-payment of 
deficit Court-fee bmanded is a dismissal 
for default for the purposes of the section. 
1961 Jab LJ 1267: AIR 1962 Madh Pra 237 
(238) * AIR 1941 Mad 836 (837, 838): ILR 
(1941) Mad 954 (FB) • AIR 1955 Vindh 
Pra 46 (46). 

[But see AIR 1942 Cal 539 (541): ILR 
(1942) 2 Cal 253.] 

(8) Dismissal of a*ppeal for non-prosecu- 
tion by non-payment of Court-fee amoimts 
to dismissal for default within meaning of 
Section 2 (2) and is not a decree. AIR 
1963 Alt 398 (402). 


(9) Some plaintiffs absent — Decree in 
terms of compromise entered into by pre- 
sent plaintiffs on their own behalf — No 
adjudication of suit as regards absent plain- 
tiffs — In respect of them there is 
dismissal of suit for default not amount- 
ing to decree. AIR 1963 All 412 (413) 

^^(10) Order made under Order 33, R. 11 
falls within the words "any order of dis- 
missal for default.” AIR 1955 Andhra 74 
(78): ILR (1955) Andhra 27 (FB). 

(11) Order declaring the suit to have 
abated is a decree. AIR 1965 Ker 303 
(304): 1905 Ker LT 236 * AIR 1964 Orissa 
136 (139) (DB) ♦ AIR 1963 All 389 (389). 

(12) Order under Section 8-D (2) (Ben- 
gal) of Ihe Court-fees Act dismissing suit 
for non-payment of costs of enquiry re- 
garding its valuation is not a decree. (’51) 
ILR (1951) 1 Cal 642 (643). 

(13) Order dismissing appeal on ground 

of abatement is not a decree. AIR 1953 
Trav-Co 545 (550): ILR (1953) Trav-Co 

745 (FB). 

(14) Dismissal of suit for “want of pro- 

secution” must be construed and treated 
as dismissal on merits for want of evidence 
where there are circumstances which bring 
the case under Order 17, Rule 3. ILR 
(I960) 1 All 646 (505) (DB) ♦ AIR 1967 

All 107 (110) (DB). 

(15) Dismissal of suit as withdrawn by 

plaintiff under Order 23. Rule 4 is Jo* 
a decree within Section 2 (2). AIR 1® 
Ker 78 (78). ' 
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(3) "decree-holder” means any person in whose favour a decree has been 
passed or an order capable of execution has been made ; 

(4) "district” means the local limits of the jurisdiction of a principal Civil 
Court of original jurisdiction (hereinafter called a "District Court”), and includes 
the local limits of the ordinary original civil jurisdiction of a High Court; 


Secllon 2 (3) — Note 1 
1. Scope. — (1) Decree-holder under the 

definition must be a person in whose 
favour a decree is passed and whose name 
is on record in the suit. AIR 1945 Oudh 
226 (226): 20 Luck 414 (DB) • AIR 1944 
Mad 363 (365) * AIR 1929 Bom 279 (281, 
282) • AIR 1937 Mad 605 (606) • AIR 
1937 Nag 30 (30. 31): ILR (1937) Nag 82. 

(2) Even where the person in whose 
favour a decree is passed is only a benarai- 
dar he alone can be called the decree- 
holder. AIR 1940 Pal 472 (473) (DB). 

(3) In case of a decree for specific per- 
formance, even defendant would be a 
“decree-holder.” AIR 1923 Bom 26 (27): 

46 Bom 990 (DB) • AIR 1932 Cal 579 
(683): 59 Cal 501 (511) (DB). 

(4) “Decree-holder” does not include 
attaching creditor. AIR 1925 All 123 
(124). 

(5) Person entitled to restitution by vir- 
tue of variation in the decree amount due 
to scaling down under the Madras Agri- 
cullurisU’ Relief Act (1938) is a decree- 
holder. AIR 1949 Mad 651 (651). 

(6) Collector under Section 24 (3), U. P. 
Encumbered Estates Act, 1934 is deemed 
decree-holder, for purpose of execution 
against property situate outside U. P. 
1954 All L Jour 473 (473). 

(7) A decree obtained by the manager 
of a joint Hindu family firm cannot be 
executed by Uie partnership firm of the 
same name even though consisting of the 
same members of the family as partners. 
(1969) AIR 1969 Guj 55 (58). 

(8) Where a decree happened to be pass- 
ed In favour of second plaintiff on request 
by the first plaintiff that a decree may 
be so passed for and on behalf of him, 
the second plaintiff was the person in 
whose favour the decree was passed and 
hence decree holder. (1964) AIR 1964 
Ker 149 (150): ILR (1963) 1 Kcr 663. 

(9) A decree-holder need not be a parly 
to the suit. If the decree confers upon 
someone some enforceable right he is 
entitled to execute the same. AIR 1964 
Mys 277 (279): 1964 (1) Mys LJ 243 • 
AIR 1969 Orissa 142 (143): 35 Cut LT 
86 . 

(10) Decree-holder means a person in 
whose favour a decree has been passed 
as soon as the judgment has been pro- 
nounced and not necessarily a person in 
whose favour a decree has been formally 
prepared under Section 33. Therefore an 
execution filed shortly after the judgment 
was pronounced but before the formal 
decree was prepared is legal and valid. 
AIR 1962 Pat 398 (399): 1962 BUR 434. 


Section 2 (4) — Note 1 
1. “DIsIrIcl Court,” meaning of. — (1) 

“District” means : 

(a) Local limits of jurisdiction of a 
principal Civil Court of original 
jurisdiction. (*79) 4 Cal 222 (228) 
(DB). 

(b) Local limits of ordinary original 
civil jurisdiction of a High Court. 
AIR 1915 Mad 608 (609) (DB). 

(2) Words “District Court,” do not 

necessarily include a High Court in the 
exercise of its ordinary original civil juris- 
diction, wherever they occur. AIR 1927 
Cal 290 (290) (DB). (Explaining 12 Cal 
WN 446.) • AIR 1905 SC 1449 (1450): 

(1965) 2 SCR 800 * AIR 1967 Mad 381 
(384): ILR (1964) 2 Mad 666 (DB). 

(3) “District Court” means only the 
principal Civil Court of original jurisdic- 
tion. (’89) 16 Cal 13 (15) (DB) • (’97) 
21 Bom 45 (47) (DB). 

[See also AIR 1964 Ker 314 (315, 316): 
1964 Ker LJ 712.] 

(4) Chief Court of Sind is not a Dis- 
trict Court. AIR 1948 Sind 89 (90, 91): 
ILR (1947) Kar 164. 

(5) In construing the term “District 

Court” in any section particular provi- 
sions thereof will have first to be con- 
sidered and if the definition is repugn- 
ant to the scn.se of the particular 
provision it will not apply. (’08) 12 Cal 

WN 446 (447) * AIR 1960 Cal 577 (579). 
(In Sections 3 (b) and 19, Hindu Mar- 
riage Act. “District Court” means in any 
area where there is a City Civil Court 
that Court, irrespective of question of 
pecuniary valuation.) 

(6) Words “District judge” in Section 7 

(3) (b), Industrial Disputes Act, 1947, in- 
clude Additional District Judge. AIR 
1954 Assam 161 (165): ILR (1954) 6 

Assam 161 (DB). 

(7) This section does not apply to the 
scheduled district. (’95) 17 All 483 (464) 
(DB). 

(8) The District Court or the High 
Court In appeal may provide that powers 
in relation to certain matters which may 
arise in the course of administration of 
the charily may be reserved to the Dis- 
trict Court. In such case there is no en- 
largement of the jurisdiction of District 
Court. The District Court which is ori- 
ginal Civil Court is simply empowered to 
implement the scheme as and when oc- 
casion arises. AIR 1965 Guj 181 (188): 
(1965) 6 Guj LR 49. 

(9) Additional District Judge is includ- 
ed within the definition of District Judge 
under M. B. Civil Courts Act. 1961 Jab LJ 
1431 (1432, 1433). 
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“[(5) "foreign Court” means a Court situate outside India and not established 
or continued by the authority of the Central Government;] 

[a] Substituted for Cl. (5) of S. 2 by the Code of Civil Procedure (Amendment) Act, 
1951 (2 of 1951), S. 4 [1-4-1951]. 

The old Cl. (5) of S. 2 was as follows : 

"(5) ‘Foreign Court’ means a Court situate beyond (lie limits of the Stale.s which 
has no authority in the States and is not established or continued by the 
Central Government”. 

(6) “foreign judgment” means the judgment of a foreign Court.a 
[a] As to when foreign judgments are not conclusive, .see Sec. 13. 


Section 2 (5) — Note 1 

1. Scope. — ( 1 ) Court to be a “foreign 
Ccuirl*’ must be situate outside India. 
(’02) 29 Cal 509 (516) (SB) * AIR 1962 SC 
1737 (1741, 1742, 1743, 1744): (1903) 2 

SCR 577. (Ex parte decree passed by 
Gwalior Court on 18-11-1948 against resi- 
dent of Allahabad — Decree transferred to 
Court at Allahabad on 14-9-1951 — Court 
held could not do so — Court at Allahabad 
<ould not execute decree — Court at 
Gwalior being a foreign Court and its 
decree being a nullity ouLsidc the Stale.) 
(Per niajorily.) * AIR 1961 Andh Pra 
476 (477) (FB) * AIR 1959 Cal 663 (665): 
63 Cal W.N 442 * AIR 1959 Punj 265 (267)- 
61 Pun LR 418 (FB) ♦ AIR 1954 Cal 67 
(GO. 70): 92 Cal U 24. 

(2) Absolute independence is not neces- 
sary to cnnslltute a Stale a foreign Stale 
and its C()urls foreign Courts in relation 
to another Stale. A Stale may be under 
the suzerainty or paramounlcy of another 
power, yet its Courts will be foreign 
Cotirls in anotlier State when it has an 
independent civil, criminal and fiscal juris- 
diction. AIR 1958 All 775 (780). 

(3) Courts in England and Scotland arc 
foicign Courts. (’84) 8 Bom 571 (574) * 

(01) 28 Cal 641 (645) * (’71) 8 Bom IICR 
(OC) 200 (203) (DB) * (’13) 20 Ind Cas 
704 (710, 712) (DB) (Mad) * (*09) 32 Mad 
469 (471) (DB). 

(4) Courts in Ceylon arc foreign Courts. 

(’97) 20 Mad 112 (114) (DB) * (’09) 32 

Mad 469 (47.3) (DB). 

(5) Dcfinilioii docs not afTccl power of 
a Chartered High Ctuirl l(» restrain by 
injunction a person residciil within its 
jurisdiction from filing or prosecuting a 
.suit in a Court outside such iurisdiclion, 
sucli Court being a “foreign Court” for 
that purpose, (’09) 36 Cal 233 (237). 

(6) Fact that for ndminislralivc purpo- 

.se;< various Courts in India are given sepa- 
rate Icrrilorial jurisdiction, does not 
iDjike them “foreign CourLs” with regard 
to one another. AIR 1937 Cal 172 (173, 

174) (DB). 

(7) Indian Slates like Mysore have cca.s- 
c(l to be foreign Stales wilh the coin- 
ing into force of Cnnslilution of India. 
AIR 1954 Mad 1051 (1053); ILR (1955) Mad 
80 (DB). 


[But see AIR 1958 Ker 15 (18): ILR 

(1957) Kcr 1036 (DB).] 

(8) DeHnillon of “foreign Court’’ in 
Jammu and Kushniir Civil P. C. is to 
the extent of its repugnancy to Articles 5 
and 261 (3) of the Constituiion of India 
inoperative and of no circcl. AIR 1955 
J and K 5 (0) (FB). 

(9) Ex parte foreign decree passed by 

Bombay High Court on 22-6-43 against 
resident of Barwani (Madhya Bharat) — 
Decree transferred for execution to Court 
at Barwani on 9-8-51 — Bombay Court 

although held competent to transfer decree 
for execution, Barwani Court held in- 
compelenl to execute it, as decree was 
foreign decree. AIR 1964 Madh Pra 78 
(81): 1963 Jab LJ 650 (DB). 

(10) In order to invest a foreign judg- 

mcnl with validity the foreign Court should 
be a Court of competent jurisdiction in the 
international sense. In actions in perso- 
nam a foreign Court can be considered as 
a Court of competent jurisdiction only 
under cciiain specified circumstances and 
if none of these circumstances is present, a 
foreign Court qua such a defendant cannot 
be regarded as a Court of competent juris- 
diction. Such foreign judgment is an 
absolute nullity in the International sense. 
The position that prevailed before is main- 
tained despite the inclusion of the 

Native Stales in the territory of India. 

(1962) AIR 1962 .Andh Pra 400 (402, 404, 

406): (1962) 1 Andh WR 272 (FB). 

Section 2 (6) — Note 1 

tl) .V Slate may not be absolutely in- 
dependent but is subject lo the suzerainty 
and paramounlcy of a superior power. 
Vet the judgment of a Court of that Slate 
is a foreign Judgment in the Courts of 
another Stale when that Stale has an 

independent civil, criminal and fiscal juris- 
diction. AIR 1958 All 775 (780). 

(2) Decisions of the Courts of Indian 
Slates have ceased to be foreign judg- 
ments after the merger of these Stales 
with the Indian Union. AIR 1957 Him Pra 
16 (21). 

(3) The word “judgment” as used in Sec- 

lion 2 (6) has the English meaning and 
not the meaning given lo it by Section 2 
(9) of the Code. In other words, the term 
“foreign judgment*’ means the decree or 
order of a foreign CouM ns defined 
Section 2 (5). 1965 Cur U 485 (487) 
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(7) “Government Pleader” includes any officer appointed by the ‘‘[^^iState] 
Government] to perform all or any of the functions expressly imposed by this Code 
on the Government Pleader and also any pleader acting under the directions of 
the Government Pleader : 


[a] 

[b] 


Substituted for the words “Local Government’’ by the Government of Intlia (Aflai)la- 
lion of Indian Laws) Order, 1937 [1-4-1937], 

Substituted for the word “Provincial’’ by A. L. O., 1950 [26-1-1950], 


®[(7A) “High Court’3> in relation to the Andaman and Nicobar Islands, means 
tlie High Court in Calcutta;] 

[a] Inserted after Clause (7) by the Code of Civil Procedure (Amendment) Act, 1951 
(2 of 1951), S. 4 [1-4-1951], 

[b] High Court in relation to the other Union Territories are; in relation to Dudra and 
Nagar Haveli, Bombay High Court — See S. 11 of Act 35 of 1961 fw. e. f. 1-7- 
1965]; in relation to Delhi and Himachal Pradesh, Delhi High Court, see S. 3 

(i) [31-10-66] and S. 17 [1-5-1967] of Act 26 of 1966; in relation to Laccadive, 
Minicoy and Amindivi Islands, Kerala High Court — See Sec, 60 of Act 37 of 
1956 [1-11-1956]; in relation to Chandigarh, Punjab and Haryana High Court — 
sec S. 29 of Act 31 of 1966 [l-H-1966]; in relation to Pondicherry, Madras High 
Court — see S. 9 of Act 49 of 1962 [w. e. f. 6-11-1962]. 


Manipur, Tripura and Goa, Daman and Diu have Judicial Commissioner’s Courts. 

^^[(7B) “India”, except in Sections 1, 29, 43, 44, '>[44A,] 7S, 79, 82, 83 and 
87A, means the territory of India e.xcluding the State of Jammu and Kashmir”;] 

[a] Inserted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 
S. 4 [1-4-1951], 

[b] Inserted by Repealing and Amending Act, 1953 (42 of 1953), Sell. HI S 4 
[23-12-1953], 

(8) “Judge” means tlic presiding officer of a Civil Court : 


Seclion 2 (6) — Note 1 (eontd.) 

(Punj) * (19G7) I9G7-2 Andli WR 335 
(338). 

(4) A judgment given in absentem by 
a foreign Court is an absolute nullity as a 
foreign judgment; in other words it is not 
a valid foreign judgment, the execution of 
which could be levied in Courts situated 
in a foreign territory. The merger of that 
foreign territory in India would not alter 
the character of that judgment. AIR 1962 
Andh Pra 400 (404, 406): (1962) I Andli 
WR 272 (FB). (AIR 1952 Hyd 80 and 
AIR 1953 Ilyd 19 and AIR 1955 Ilyd 184 
and AIR 1951 Bom 125 and AIR 1955 MP 
1 and AIR 1950 Mad 293, Dissented from.) 
• AIR 1954 Cal 67 (69, 70): 92 Cal L.I 24. 

(5) The ciTect of the judgment obtained 
before the constitutional changes does not 
change unless there is a specific provision 
to that efTecl. AIR 1962 SC 1737 (1744): 
(1963) 2 SCR 577. 

(6) Subsequent political changes cannot 
change nature of judgment delivered by 
a Court which was a foreign Court when 
it pronounced that judgment. AIR 1965 
Mys 97 (100): (1964) 1 Mys LJ 342. 

(7) In order to determine whether a cer- 
tain decree is or is not the decree of a 
foreign Court the Court has to determine 
its nature at the time of Us birth and no! 
at some subsequent date. AIR 1959 Punj 
265 (267): 61 Pun LR 418 (FB). 

Section 2 (7) — Note 1 

(1), Advocate, othen Ilian Govcrnmcnl 


Pleader, acting on behalf of Goveinmenl 
or on behalf of public ofTicer, represent- 
ed by Govcrnmcnl Pleader, can act witli- 
oiit filing any power required under O. 3 
bul he can so act only after Court is 
informed by Government Pleader that be 
is acting under his directions for llial case. 
AIR 1954 Cal 455 (457) (DB). 

(2) The term ‘Government Pleader’ in- 
cludes Assistant Government Advocate. 
(1967) 1967 Raj LW 297 (301). 

(3) Rules rclaliiig to appointment of 

Government Pleader by Madras Govern 
ment and as summarised in the Precis of 
the Standing Orders ofTeiided to G. O, 
No. 2962 Dt/- 10-8-1932 have no statutory 
force. AIR 1961 Mad 450 (472): ILR 

(1961) Mad 553 (DB). 

Section 2 (7-B) — Note 1 

(1) Since the word ‘India’ does not oc- 
cur in Section 80, the provision need not 
be interpreted in the light of the defini- 
tion of ‘India* in Section 2 (7-B) of the 
Code. Suit against State of Jammu and 
Kashmir is not maintainable without giv- 
ing notice to llial Government. AIR 1969 
Cal 11 (12): 72 Cnl WN 795. 

SECTION 2 (8) — SYNOPSIS 

1. **Gourl,'’ meaning of. 

2. Disqualification of Judges. 

1. “Court,” meaning of. — (I) “Court" 

means "a place where justice is judicial- 
ly administered.” (’07) 30 Mad 326 (327) 
(DB)*(‘81) 7 Cal 094 (690) (DB) ♦ AIR 1934 
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(9) “J'ldgment’' means the statement given by the Judge of the grounds of 
a decree or order • 


Section 2 (8) — Note 1 (contd.) 

Cai 725 (728): 61 Cal 450 * (’83) 9 Cal 
341 (354): 9 Ind App 152 (PC). 

[See also AIR 1949 PC 129 (133).] 

(2) Definilions of “Court” in Evidence 
Act and of “Court of Justice” in Penal 
Code do not afford much assistance in 
construing the word “Court” for purpose 
of this Code. (’88) 11 Mad 3 (5) (DB). 

(3) A subordinate Judge does not exer- 
cise powers by authority delegated to him 
by State Government but under statutory 
provisions embodied in the Code. AIR 
1940 Pesh 41 (43). 

(4) From mere fact that functions to be 
performed under special statute are dele- 
gated to judicial officer, it cannot be in- 
ferred that he is acting as a Court and 
within the ordinary jurisdiction of his 
Court. (’56) ILR (1956) Madh B 246 (251). 

(5) Consolidation officer functioning 
under Section 12 of U. P. Consolidation 
of Holdings Act (5 of 1954), is a Court. 
1962 All WR (HC) 450 (451). 

(6) An arbitrator is not a Court or a 
Judge. AIR 1968 All 22 (25). 

(7) Commissioner under Madra.^ Agri- 

cultural Income Tax Act (5 of 1955), is 
only Tribunal and not Court. (1963) 2 

Mad U 131: 1963 Mad WN 359. 

(8) District Judge includes Additional 
District Judge. AIR 1954 Assam 161 (164) 
(DB) * 1961 Jab LJ 1431 (1433). 

(9) Munsif is a Judge inferior in rank 
to a Civil Judge. 1965 Raj L\V 34 (34). 

2. Dlsquallflcafton of Judges. — (1) 

Judge having any interest in a case s-ufTl- 
clent to create bias should not try it. In 
cases where any bias on the part of the 
Judge may be presumed, the parly may 
show the grounds which raise the pre- 
sumption. (’12) 14 Ind Cas 458 (459) (DB) 
(Cal) • (’95) 19 Bom 608 (610) (DB). 

((1866) I QB 230, Referred to.) • (’84) 10 
Cal 915 (918) (DB). 

(2) (Per Hidayalullah. J., in a dissenting 
judgment).— No Judge can be consider- 
ed to be competent to hear a case in which 
he is directly or Indirectly interested. A 
proved interest in a Judge not only dis- 
qualifies him but renders his judgment a 
nullity. AIR 1963 SC 1 (61). 


(3) However small may be extent of 
pecuniary or other interest of a judge in 
party of subject-matter, validity of deci- 
sion Is not affected if patry does not ob- 
lecl after being apprised of such interest. 
1962 Nag LJ (Notes) 04: 64 Bom LR 700 
(701-702) (DB). 

(4) A parly, in absence of grounds rais- 
ini 2 presumption of bias, cannot quesliori 
the impartiality of the Judpe (’99) 22 Mad 
165 (169, 160) (DB) • AIR 1954 Trav-Co 
aoi (347) (DB). (There must be real and 
^bslantial Rrounds to sustain the suspl- 


cion of bias as being legitimate and reason- 
able.) 

SECTION 2 (9) — SYNOPSIS 


1. Essentials. 

2* Scope and applicability. 

3. Illustrative cases. 

1. Essentials. — (1) A Judgment em- 
bodies the expression of the mind of the 
Court at the lime of pronouncing it in 
open Court. A draft prepared is not a 
judgment, however heavily or often it may 
have been signed. It does not become a 
judgment unless it is delivered in open 
Court with the intention of making it the 
operative decision of the Court. AIR 1954 
SC 194 (196) • AIR 1960 Madh Pra 163 
(165): 1960 Jab LJ 328 (DB). 


(2) Once pronounced, it becomes a 
judgment: but until signed, the judge 
freely alter or amend it or even change 
it completely without any further forma- 
lity except notice to the parties and a 
rehearing on the point of change, should 
that be necessary. 

But after it has been signed, it shall not 
be altered or added to save as provided 
by Section 152, C. P. C. or on review. AIR 
1954 SC 194 (196). 

(3) Small irregularities in the manner of 
pronouncement or the mode of delivery, 
the manner in which it is to be recorded 
or the ways in which it is to be authenti- 
cated, the signing or the sealing, all the 
rules designed to secure certainty about ita 
content and matter, do not matter 
These can be cured but what cannot be 
cured Is the ‘hard core.’ e.g. the formal 
intimation of tlie decision and its contents 
formally declared in a judicial way in open 
Court. AIR 1954 SC 194 (196). 

(4) Essential element of judgment is a 

statement of the grounds of decision. (’12) 
15 Oudh Cas 78 (80): (*33) AIR 1933 

Oudh 385 (386) (DB). 


(5) The word ‘judgment’ as used in R. 4 
of Order 20 of the Code means judgment 
as defined in Section 2 (9) and must In 
all eventualities contain a statement by 
the judge of the Court of Small Causes of 
the grounds on which the decree or order 
is passed by him. AIR 1966 Punj 227 
(228): 1965 Cur LJ 884 (Punj) • 

1 Andh WR 111 (114)* AIR 1963 Mad^7 
(88) • AIR 1956 Nag 276 (277) (DB). 

(When a judge writes a single statement 
of the grounds and makes those grounds 
applicable to different decrees. It is the 
same judgment for the purposes of n. * 
of Order 45, of the Code.) • AIR 1952 Cal 
M\ /R721. 


2. Scope and applicability.— (1) 

Sion of Court is mere declaratory ^ jaw 
as it exists and cannot be treated 
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(10) “Judgment-debtor” means any person against whom a decree has been 
passed or an order capable of execution has been made ; 


Section 2 (9) — Note 2 (conld.) 
statute imposine law lor first time. 31 
Cut LT 91 (98-99). 

(2) The word ‘judgment’ as used in the 
expression “foreign judgment” occurring 
in Section 2 (6) of the Code has the 
English meaning and not the meaning 
given to it by Section 2 (9) of the Code- 
1965 Cur LJ 485 (487) (Punj). 

(3) The word “order” as used in Sec- 
tion 2 (9) means a formal “order” as dis- 
tinguished from a “decree”. AIR 1960 All 
540 (540) (DB). 

(4) Section 2 (9( defines the word “judg- 
ment” as defined in the Code and not else- 
where. AIR 1961 Mys 98 (100): 38 Mys 
U 1035 • AIR 1960 All 540 (540) (DB). 

(5) Meaning of Die word “judgment" 
in C. P. Code is not helpful in ascertain- 
ing meaning of the word in Section 10 
of Delhi High Court Act, 1960. AIR 1969 
Delhi 85 (89) (FB). 

(6) Definition of ‘judgment’ in Code 
does not apply to the word as occurring 
in the Letters Patent. AIR 1957 Cal 727 
(731). 

(7) “Judgment” in Article 133, ConsUlu- 
ticn of India does not carry the sense in 
which it is defined under this section. 
AIR 1957 All 116 (117) (DB). 

3. Illustrative cases. — (1) Note in 
Judge’s diary that no enlargement of time 
would be given to judgment debtor and 
that final decree should be drawn up as 
applied for by decree-holder was held 
judgment. AIR 1939 Rang 294 (295, 296); 
1G40 Rang LR 72. 

(2) Shorthand notes dictated by Judge 
cannot, until approved by Judge, be con- 
sidered part of his actual judgment. AIR 
1927 Bom 113 (115): 51 Bom 267 (DB). 

(3) Order deciding preliminary issue in 
the case may be a judgment. AIR 1926 
Lah 638 (638) (DB): (’12) 14 Ind Cas 371 
(372) (Lah). 

(4) Under Section 27 of the Pepsu Land 
Acquisition Act the award is to be deem- 
ed to be a decree and the statement of 
the grounds of the award a judgment with- 
in the meaning of Cls. (2) and (9) res- 
pectively of Section 2 of the Code. An 
appeal against award is therefore compe- 
tent under Section 56 of the Act. (1963) 
65 Punj LR 130 (132) (DB). 

(5) Trial Judge acting extra cursum 
curiae with consent of both parties to suit 
— Decision is not award but judgment. 
AIR 1965 Cal 3 (9, 10). 

(6) Direction to pass final decree after 
deficit Court-fee is paid is not a ‘judg- 
ment’ witliin the section. AIR 1968 Andh 
Pra 138 (140). 

(7) Order rejecting application to ap- 
peal as pauper is not a judgment. AIR 
1963 All 241 (242) (DB). 

(8) Order of Election Tribunal contain- 


ing statement of reasons for decision is 
a judgment within Section 12, Limitation 
Act. AIR 1964 SC 1099 (1113-1114). 

(9) Single Judge of High Court dis- 
missing appeal under Order 41, Rule 11, 
but giving reasons for confirming decision 
of first Court, is ‘judgment’ within Cl. 10 
of Letters Patent (Nagpur). AIR 1956 Nag 
211 (214): ILR (1956) Nag 226 (DB) ♦ AIR 
1964 Mys 145 (146). 

(10) Interlocutory orders can be judg- 
ments. within Clause 15 of Letters Patent. 
(’55) AIR 1955 Bom 206 (‘269): ILR (1955) 
Bora 49 (DB). 

^ll) An order of a judge for posting 
an appeal before a Bench is not a judg- 
ment within Clause 15 of Letters Patent. 
(1964) 1 Andh LT 229: AIR 1965 Andh 
Pra 16 (17) (DB). 

(12) Judge in second appeal refusing to 
declare case as fit for appeal — It is not 
a judgment. AIR 1960 Ail 540 (540) (DB). 

Section 2 (10) — Note 1 

(T) Definition does not include judgment- 
debtor's assignee. (T2) 13 Ind Cas 659 
(060) (DB) (Mad). 

(2) Surely for costs against whom decree 
for costs has been passed is judgment- 
debtor within the clause. (’34) AIR 1934 
Bom 252 (254): 58 Bom 485 (DB). 

(3) Attachment before judgment — 
Surety olTcred by defendant depositing 
amount decreed against defendant — 
Surety himself is not judgment-debtor. 
(1966) AIR 1966 Raj 194 (197): 1966 Raj 
LW 175. 

(4) Person not impleaded in suit as de- 

fendant even on objection by defendant 
and against whom decree has not been 
passed is not judgment-debtor within 
Order 21, Rule 98. (’40) ILR (1940) All 

87 (89, 90). 

(5) Party to suit but against whom no 
decree has been passed is not a judgment- 
debtor. ('54) AIR 1954 Trav-Co 223 (224): 
ILR (1953) Trav.Co 1214. 

[But see (1968) AIR 1968 Cal 547 (548): 
73 Cal WN 4. (Pro forma defendant 
against whom no decree has been passed 
in partition suit, is judgment-debtor.) 

(6) “Judgment-debtor” in Order 21, 
Rule 12 docs not include his legal represen- 
tative. ('52) AIR 1952 All 618 (619). 

(7) For purposes of applying under Sec- 
tion 23, Madras Agriculturists Relief Act 
subsequent alienee of part of mortgaged 
property impleaded in suit on mortgage in 
which final decree for sale has been pass- 
ed is judgment-debtor. (’40) AIR 1940 Mad 
944 (945) (DB). 

(8) Defendant transferring suit property 
after dismissal of suit for possession — 
Plaintiff filing appeal after transfer of pro- 
perly — Suit decreed in appeal — Defen- 
dant is judgment-debtor within meaning of 
Order 21, Rule 102 and Section 2 (10). 
(1964) 1964 Raj LW 487 (488). 
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(11) legal representative’^ means a person who in law represents the estate 
of a deceased person and include any person who intermeddles with the estate of 
the deceased and where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party so suing or sued : 
la] For substitution of legal representatives, see O. 22. R 3 infra. 


SECTION 2 (11) — SYNOPSIS 

1. Scope. 

2. “Person who in law represents estate 

of a deceased person". 

3. ‘Tnlermeddlcr". 

4. Representative Suits. 

1. Scope. — (1) There is no jiistificalion 
for holding that the word "estate" as 
used in S. 2(11) means the whole estate. 
AIR 19C4 Ail 233 (234) : 1963 All LJ 222 
(DB). 

(2) The term "legal rcpresentalive" is 
not limited to administrators, executors 
and heirs and must now be held to include 
any person who in law represents (he 
estate of a deceased. 8 Cal WN 843, Rcl. 
on. AIR 1902 SC 232 (239): (1962) 3 SCR 
391. 

(3) The word "legal representative" as 
defined in S. 2{11) of the Code of Civil 
Procedure does include a reversioner also 
who docs not calim under the limited 
owner but under the absolute owner. 
AIR 1952 Pat 380 (382). 

(4) A receiver is not a legal represen- 
tative of a previous deceased receiver. 
(1966) 01 ITR 57 (02) (All). 

(5) A legal representative as defined 

under S. 2(11) does not include the real 
owner. Therefore, so long as the bena- 
midar does not purport to sue in a re- 
presentative capacity, the real owner can- 
not come in on his death under O. 22, 
R. 3. AIR 1901 Mad 376 (.376, 377}: 

(1961) 2 Mad LJ 10. 

(6) A universal legatee under the will 
of a deceased plaintiff is his legal re- 
presentative and can continue the suit 
under O. 22, R. 3. AIR 1950 Mad 482 
(483) : (1950) 1 Mad LJ 276 * (1906) 
1 Mad LJ 318 (319) : 72 Mad LW 804 
(805). 

(7) In order lo determine the legal re- 
prescnlalivc of a deceased person it is 
not necessary that the existence or quan- 
tum of the estate to be represented 
should first be ascertained. The charac- 
ter of legal representative must accrue 
after and on account of the death of the 
person whose cslatc is to be represented. 
A transferee in n transfer inter vivos can- 
not be a legal rcprcscnlative. AIR 1950 
Trav-Co. 147 (150) : 1955 Kcr LT 739 
(FB). 

(8) Wlicn the mortgagor exchanges the 
mortgaged properly with the properly of 
A, during the pendency of the mortgage 
.suit, and after the mortgagee obtains a 
decree upon his mortgage the mortgagor 
dies, Hie execution can properly proceed 
ngiilnsl A, wlio must be held lo be the 
legal representative of the deceased 


mortgagor, he being a transferee pende- 
nte lite and bound by the decree. (1937) 
2 Mad LJ 359, Foil. (1960) AIR 1960 
Madh Pra 198 (200): 1960 Jab LJ 404: 
I960 MPLJ 287. 

(9) Legal representative of a deceased 
mnlatipathi, need not be a person who 
is entitled lo become the matatipathi. 
Even if he is one who under arrangement 
mad(5 by deceased in his will has been 
appointed to safeguard properly that i.s 
sufficient to make him a legal representa- 
tive. (1958) (1958) 1 Mad LJ 230 (231). 

See also Notes under Order 22, Rule 3. 

2. “Person who In law represents es- 
tate of a deceased person." — (1) A 
legatee who obtains only a part of 
the estate of the deceased under 
a will can be said to represent his estate 
and is therefore a legal representative 
under S. 2 (11); the word "estate" in the 
context must not mean the whole of the 
estate. (1950) 1 Mad LJ 476 : AIR 1960 
Mad 541, Overruled. AIR 1962 SC 232 
(239) ; (1962) 3 SCR 391 * AIR 1905 Pat 
300 (303). 

(2) The estate of a deceased person 
can be sufficiently represented even by 
a wrong person who is not a legal re- 
pfcscntatlve. ILR 25 Bom 337 (PC), Rcl. 
on. Therefore, where the suit was insti- 
tuted against a wrong person, the 
decree so passed would be binding 
on the correct legal representa- 
tive. AIR 1962 All 125 (127). 

(3) The Manager, Court of Wards is 

not legal representative of the deceased. 
II is the Court of Wards which in law 
represents the estate of the deceased 
ward during the continuance of the 
superintendence under S. 01 of the Mad- 
ras Court of Wards Act, 1902 and it 
should be considered as the legal repre- 
•sentalivc of the decea.sed ward, AIR 
I960 Kcr 288 (289) : 1960 Kcr LJ 67 

(DB). 

(4) Under Ihc enlarged definition of 
"legal representative" a person in pos- 
session of the estate belonging to the 
deceased must be deemed lo be compe- 
tent to represent the deceased. 1953 BLJR 
673 (079) : ILR 32 Pat 903 (DB) • AIR 
1964 Pun I 532 (538) : 66 Pun LR 646. 

(5) In law the heir of deceased re- 
presents his estate although in certain 
special cases, other persons such as ad- 
ministrator or executor may represent 
his estate. AIR 1957 Raj 283 (283) : 1957 
Rn| LW 180. 

3. "Inlermeddlcr" — (1) It is essential in 
order to consLilutc a persos on inter- 
inrddlor, that lliere should he an inten- 
llon on his part to , net ns a legal reprer 
sentalivc and lo represept the cslalq jof 
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the deceased. A trespasser or a person 
who claims a title in himself adversely 
to the estate of the deceased cannot be 
an inlenneddler. AIR 1952 Madh B 153 
(154) : Madh BU 1955 IICR 1281 * AIR 
1950 Mad 541 (543, 544) : 63 Mad LW 
388. (Overniled on another point in AIR 
1962 SC 232) * AIR 1962 Puni 457 (462); 
04 Pun LR 651. 

(2) A person intermeddling with the 
estate of a deceased, should not be con- 
sidered to represent the entire estate. The 
sphere of the representation of the estate 
of the deceased should be circumscribed 
by the sphere of the act of intermedd- 
ling done by liim. If the dispute relates 
to property in which he had not inter- 
meddled. he cannot he considered to be 
the legal representative in respect of that 
ilem of properly. AIK 1950 All 419 (420): 
1959 All U 268. 

(3) Vcr\' slight act of intermeddling 
witli the properly of the deceased makes 
a person executor de son tort, and 
where he has so acted, he renders him- 
self liable to an action not only by the 
rightful executor but also by a creditor 
of the deceased or hv a legatee. AIR 
1962 Puni 457 (462) : 64 Pun) LR 651. 

(4) An executor of his own wrong 
cannot bring any action in right of the 
deceased, though by his own conduct lie 
exposes him.self to an action being brought 
against him. Thus he is liable to be 
sued as an executor and made account, 
able for his conduct in dealing with the 
estate and he is also answerable for the 
nets of others when authorised by him. 
AIR 1962 Puni 457 (462) : 64 Pun LR 
051. 

(5) A person w'ho is in possession of 
the properly in respect of which a decree 
has been passed but who claims no title 
from the deceased iudgment-debtor must 
be treated as a legal representative at 
least for continuing the execution under 
Section 50. AIR 1951 Nag 145 (148): 1950 
Nag LJ 559. 

[Editorial Note.— There is a conflict of 
decisions on the point and they have 
been discussed in this judgment. Sec for 
a recent decision of the Madras High 
Court which lakes a contrary view: AIR 
I95U Mad 541 (DI3). 

(6) Where the legatees help them- 
selves to thc legacis by unauthoriscdly 
taking possession, they will be executors 
de son tort within the meaning of Sec- 
tion 303 of the Succession Act and arc 
liable to be proceeded in execution as 
the legal representatives of the deceased 
iudgmiit-deblor testator. AIR 1953 Mad 
022 (624) : 1953-1 Mad LJ 470. 

(7) IiitcrmcddlcT in wrongful posses.siun 
not legal reprcsenluUvc for aubslitulion 


as plaintiff — He may be legal represen- 
tative to continue suit against deceased 
person. AIR 1965 Madh Pra 72 (74) : 
1965 Jab LJ 113. 

(8) Decree again.st assets of deceased — 
.•issels in hands of third person — Execu- 
tion by aitaclimenl of assets — Person 
in possession of assets cun be brouglit 
on record fur purpose.^ tf execution — 
Such person is intermeddling with the 
property of the deceased within Ihe mean- 
ing of S. 2 of the Civil Procc<lurc Code. 
(1964) 2 Andh \VR 130. 

4. Representative Suits.— (1) In order 
to invest a person with the stalu.s of a 
legal lepresenlativc of the deceased, it is 
not accessary that he should he in actual 
possession of the assets of lljc deceased 
if lie happens to he a person on whom 
Ihe estate could devolve. (1961) 1961 
Raj LW 1.32 ; ILR (1961) 11 Raj 793 
(797). 

(2) Out of several tenants of occupaii- 
c\ holding having interest in the hold- 
ing one B allowed to represent holding 
and accordingly he alone recorded in 
Landlord's Sharisla— Held, on death of B 
the arrangement of repre.senlation came 
to an end and liis son could not be his 
legal representutive. AIR 1952 Pat 53 
154) : 30 Pat 779 (DB). 

(3) A Hindu is strictly not the legal 
representative of his father or grand- 
father because he does not inherit the 
properly from them but gets it by right 
of survivorship by virliie «)f his birth In 
their family. ILR (1955) 1 All 128 (138) 
(DB). 

(4) Under S. 2 (11) it is only in coses 
where a party suing in a representative 
character dies tliat an ciuiiiiry on whom 
the estate devolves can arise. AIR 1964 
Ker 149 (150) : ILR (1963) 1 Ker 663. 

(5) On the death of a Hindu his sons 
who lake by survivorship and his widow 
who lakes under the statute can be sub- 
sliluled as legal representatives under 
O. 22, C. P. Code. AIR 1952 Punj 167 
(170) : 54 Pun LR 73 (DB). 

(6) A universal donee who liy reason 
of a gift enters upon possession of the 
estate of a deceased donor, is a legal re- 
presentative of the deceased. Devolution 
of interest in his favour from the deceas- 
ed is not necessary for constituting a 
person as liis (deceased's) legal repre- 
scnlutive, AIR 1964 Mad 78 (79, 80) : 76 
Mad LW 692. 

(7) Where a suit is brought bv the 
manager of a Joint Hindu Family and 
the plaintiff dies pending the suit, it Is 
suilicient to substitute for him the suc- 
ceeding manager who effectively repre- 
sents the surviving members and upon 
whom in a representative character the 
estate may be said to devolve. AIR 1950 
Cul 368 (370-371) (DB). 
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(12) mesne profits ^ of property means those profits which the person in 
wrongful possession of such property acutally received or might with ordinary 
diligence have received therefrom, together with interest on such profits, but shaU 

not include profits due to improvements made by the person in wrongful posses- 
sion : 

[a] For recovery of mesne profits, see O. 20, R. 12. 


SECTION 2 (12) — SYNOPSIS 

1. Scope. 

2. “Person In wrongful possession.*' 

3. “With interest on such profits." 

4. Assessment of mesne profits. 

5. Onus. 

1. Scope. — (1) Mesne profits are pro- 
fits to which a person is entitled but 
from which he has been kept out by the 
defendant. AIR 1957 Raj 358 (358). 

(2) Profits which a manager of joint 
Hindu family has to account for are not 
mesne profits. AIR 1957 Andh Pra 766 
(770). 

(3) Mesne profits can he claimed only 
regarding immovable property and not 
in regard to such property which can- 
not he deemed to be immovable pro- 
perty. AIR 1957 Manipur 9 (13). 

(4) The expression "mesne profits” in 

Section 144 has not a different meaning 
from that in Section 2 (12). 1966 Her 

LJ 844 (848) * AIR 1959 Andh Pra 182 
(184). 

(5) Mesne profits had to he decided by 
Court executing decree. They are to be 
determined by the decree itself and not 
in execution proceeding. Final decree 
will be passed for mesne profits which 
will he ascertained in an application and 
this cannot he regarded as a proceeding 
in execution but it is a proceeding in 
continuation of the suit itself. ILR 
(1963) Andh Pra 560 (DB). 

(6) Where under a suit for partitions 
one co-owner was made liable to 
another for future mesne profits, the 
amount of mesne profits decreed was a 
“debt” within Section 2 (c), Kerala Agri- 
culturists Debt Relief Act (31 of 1958). 
ILR (1959) Ker 1269 (1271) (DB). 

(7) Use and occupation of land with- 
out consent of landlord — Suit for — 
Liability is under Tenancy Act and not 
under general law relating to claim for 
mesne profits as defined in Section 2 
(12) Civil P. C. 145 PR 1893 and AIR 
1953 HP 89, Dissented from. AIR 1955 
NUC (Pepsu) 1361: ILR (1955) Patiala 
115 (DB). 

2. ^Teraon In wrongful possession." — 

(1) The position of a person who is not 
found to be the real owner after the 
decision of the case is that he has been 
in wrongful possession from the very 
start. A suit brought against such a per- 
son for recovery of mesne profits does 
not become a suit for accounts merely 
because accounts have to be examined 
in order to ascertain the amount due 
to the plointifl. Such a suit, therefore 


cannot be framed as a suit for account, 
and the plaintiff cannot put bis own 
valuation on it. AIR 1963 Madh Pra 194 
(195, 196, 197): 1963 MPLJ 87 (DB). (8 

Nag LR 36 and AIR 1947 Bom 255, Rel. 
on.) 

(2) Where the tenant fails to deliver 
up possession of the premises to the 
landlord on the expiry of his lease, his 
liability is that of a trespasser and if 
the property is not controlled by the 
Rent Control Act, the landlord is en- 
titled to the mesne profits. AIR 1969 
Delhi 69 (62, 63) (DB), ( (1904) Pun Re 5 
and 1968 Pun Re 33 and AIR 1919 Lah 72 
and AIR 1924 Lahore 643 and AIR 1928 
Lah 554 and Civil Revn. No. 248 of 1948 
Dated 3-9-1948 (Lah) and F. A. No. 190 
of 1944 Dated 8-9-1948 (Lah), Dissented 
from.) 

(3) Where a Court decrees mesne pro- 
fits, it is declaring the possession of the 
person concerned as wrongful; when 
such possession is subsequently declared 
by statute to be rightful the decree be- 
comes otiose, and the award of mesne 
profits becomes inefi'ective and unenforce- 
able for the period the statute has 
superseded the decree. Eviction haying 
been prohibited by statute, the continu- 
ance of the defendant-tenant in posses- 
sion has to be held lawful and therefore 
the decree for mesne profits has to be 
held abrogated by virtue of the statute 
for the period the statute remains in 
force and the landlord-decree-holder is 
not entitled to any mesne profits for 
the period. AIR 1962 Ker 55 (55): 1961 
Ker LT 704. 

(4) The plaintiff is not bound to pay 

the defendant compensation for improve- 
ments as a condition precedent to ob- 
taining possession. The defendant being 
a rank trespasser is not entitled to such 
compensation. AIR 1966 Ker 286 (292) 

(DB) • AIR 1966 Ker 72 (75): 1965 Ker 
LT 666 (DB). 

(5) Defendant obtaining decree for 
possession — Execution — Powession 
obtained — Appellate Court holding de- 
cree to be without jurisdiction — Plain- 
tiff regaining possession — Not entitled 
to mesne profits — Defendant's possM- 
sion was not wrongful. AIR 1959 Mys 26 
(27, 28): ILR (1958) Mys 461. 

(6) Even upon a decree for specific 
performance, no title to the property 
passes until a conveyance is actually 
executed in obedience to decree or by 
Court in execution. Until title actually 
passes to plaintiff, the defendant coi^ 
tinues to be the owner of the 

and he cannot be said to be in unlawful 
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Sertioo 2 (12) — Note 2 (contd.) 
po&so.^sion thereof and therefore liable 
for mesne prolits. AIR 1966 Mys 215 
(216). 

(7) Suit for redemption — Court hold- 
ing debt discharged and decreeing suit 
for redemption — Mortgagee held was 
not in wronglut possession till date o: 
decree when relationship ol mortgagor 
and mortgagee came to an end. ILR 
(1953) Mvs 103; AIR 1953 Mys 121 (122). 

(K) The expression ‘mesne profits’ as 
dclincd in Section 2 (12), is restricted 
onlv to tJiose profits which are derived 
by a person in wronglul possession of 
property belonging to another. It has no 
application to profits accountable by a 
person not in wrongful possession of the 
pniperty such as by a co. sharer, before 
partition. 27 Cut LT 43: AIR 1961 Orissa 
111 (112) (DB). (AIR 1935 Pat 

80 and AIR 1951 Mad 938 (FB) and AIR 
1957 Andh Pra 766 and AIR 1958 Andh 
Pra 520 and AIR 1956 Pat 244, Rel. on. 
AIR 1935 Bom 306 and AIR 1938 Bom 
231 (FB). Dissent, from.) * AIR 1964 
Orissa 94 (96) • ILR (1958) Cut 161 
1163. 164) • AIR 1955 NUC (Raj) 4612 • 
1954 Rai LW 723. 

(9) Sale to defendant held invalid and 
possession decreed — Execution of de- 
cne stayed in appeal — Because posses- 
sion was ordered to be subject to pay- 
ineiil bv dc»Tee-holder defendant’.s pos- 
session cannot become lawful until pay- 
ment on a later date — Decree-holder 
w;is held entitled to mesne profits of 
whi( h he had been deprived by the stay. 
19.^5 Nag L.I .557: ILK (1955) Nag 1042 
(DB). (.AIR 1921 Nag 162, Dissented 
from.) 

(10) The position of a tenant, who 
was let into i) 0 .s.«cssion by a person 
whose title to tljc property was rerog- 
niM'd bv the t)l.'iin!iir tliough ullimatclv 
it turned out to l)e well founded, cannot 
be regarded as that of a trespasser for 
purposes of mesne profit.s. Ip such a 
ca.se the lenant.s cannot be viewed as 
tres|)as.scrs from the time of their lea.se. 
It is only after the title of the plainlifTs 
to the suit lands has been accepted that 
111 * i?- possos-tjon '>hould be regarded a.s 
wronglul. AIR 1955 Andhra 36 (.38, 39): 
(19.54) 2 Mad LJ (.Andhra) 141. 

(11) Mesne profits against bona fide 
stranger purchasers — Mortgage-decree 
and sale in execution thereof proved 
void against minor as he was not repre- 
sented l)v proper guardian-ad-litcm — 
P<issession of auction-purchasers from 
date of delivery of possc.ssion must be 
held to be wrongful and hence they are 
liable for mc.sne profits. AIR 1968 Pat 
12 ( 20 , 22 ). 

(12) Restitution of properly on rever- 
sal of decree for eviction — Possession 
before restitution held wrongful in view 
of retrospective operation of Amending 
Act — Decree-holder is entitled for 
mesne profits. 1962 Ker LJ 1063 (1064). 

[Vol. 2.] 3 A. M. 39 


3. “With interest on such proflLs.” — 

(1) .A person lianning Jiic.sne pn-lits will 
be entitled to interest on the inc.sne pro- 
fits up tile «.J;de ol llie plaint a.s part 
of llie mesne prolits. (1958i 1 .\ndh WR 
427: ,AIK 1959 .Vndli Pra 64 (69, 70). 

[Note: — Thi s case is reversed on 
another point in AIK 1965 SC 1231 * 
AIR 1953 .Mv.-. 121 (122). J 

(2) Interest is an integral part of 
mesne profits and has, therefore, to be 
allowed in tlie compulation ot mesne 
profits itselt. That proceeds on the theory 
tliat the person in wronglul possession 
appropriating income from the property 
himself gels the benefit of the interest 
on such income. (1965) 2 SCWR 259: 
(1965) 2 SCJ 9: AIR 1965 SC 1231 (1235) 

* AIR 1963 sc; 1405 (1413). 

(3) The r.ite of interest to be allowed 
in regard t<» mesne profit.s or under Sec- 
tion 34 is diserelionary, as there is no 
(luestion of anv contractual rate or any 
particular rale fixed bv statute. The only 
limitation which is pic.scribcd bv Sec- 
tion 31 as it .stands now, is that the 
rate shall md exceed 6 per cent. per 
annum a limitation which did not figure 
in the section before its amendment by 
.Art L.WI of 19.56 though Courts as a 
general rule, seldom awarded anv rate 
in excess of 6 per cent, per annum. 
(1965) 2 SCJ 9: AIR 1965 SC 1231 (1236) 

* 1962 Ker LJ 1063 (1065) * AIR 1959 

.Andh Pra 64 (69, 701. (Rever.sed on 

another point in AIR 1965 SC 1231.) 

(4) Mahanl in possession of Devas- 

thanain properties — Mahant removed 
under provisions of Act — Dispute over 
title of propertie.s continuing lor num- 
ber of years -- .Mahant is liable to pay 
interest on ine^nc profits at normal rate 
of 6 per cent. (1965) 2 SCJ 9: (1965) 2 
SC \VK 259; AIR 190.5 SC 1231 (1237). 

(.AIR 1959 Andh Pra 61, Reversed.) 

(5) It is lor the trial Court while pass- 
ing the final decree fixing the <iuantum 
of mesne profits to tU-cide on llie que.s- 
lion of interest that mav be allowed on 
the amount of profits. Where such de- 
cree i.s clear and unambiguous it will be 
incompcleut fcjr the executing Courts to 
modify it bv making a provision for 
awarding tiiture interest. It, on the other 
hand, llic decree i.s capable of sustaining 
a consiruetion that the (luestion of in- 
tcre.sl i.s left to the di.scTelion of the cxe- 
euting Court, it may be open to that 
Court to exciei.se such di.scrction in 
favour of the decree-holder and to allow 
him inler(?sl also by wav of damages at 
the rale of 6 per cent. Where the decree 
has simply awarded a fixed amount bv 
way of mesne preits, it has to he taken 
that interest on such amount has been 
disallowed. In such a situation the exe- 
cuting Court is clearly incoinpetenl to 
direct recovery of Interest also on the 
amount fixed by the decree. 1954 Ker 
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(13) “moveable property” includes growing crops : 

(14) “order” means the formal expression of any decision of a Civil Court 

which is not a decree : 


Section 2 (12) — Note 3 (contd.) 

I.T 4G3: AIR 1954 Trav-Co 473 (486) 

IFH). (1940 Trav LR 400, Overruled.) 


4. Assessment of mesne proflts. — (1) 
Tlu* ine.siu* vrolits neccssarilv should be 
llie nel protit.s i.e., the prolits derived 
aller makinij dediu-lions towards the 
ne((‘s>arv expvndilure lor earning the 
said profits. AIR 1059 Andh Pra 64 (71): 

1958 Andh I.T 19; (1U5S) 1 Andh \VR 427 

(I)BI. (Reversed on another point in AIR 
19(>5 SC 1J31.) * 1966 Ker LJ 844 (8481* 
AIR 1954 Pal 447 (448) : 1954 BLJR 100 
(UBi. 

(2) The criterion lor calculation of 
me>ne pnilits cannot be what the per- 
son out of pttssessiun might have got had 
he Ijcen on the land. Mesne profits could 
(uilv consist of what the person in 
wrongful possession of such property 
acluallv received or might with ordinary 
diligence have received therefrom. .AIR 

1959 .Andh Pra 182 |184. 185): (1959) 2 

Andh \VR 641 (DB) * AIR 1963 SC 1405 
(1413) •= AIR 1966 Bom 266 (267) 

* (1966) 70 Cal W.\ 56 1966 Ker LJ 

844 (848) AIR 1952 Cal 47 (52) * 

AIR 1955 Andhra 36 (37). 

(3) Past mesne profits should be 

claimed on the dale of the suit because 
it is a cause of action which has already 
arisen on that date and failure to de- 
mand it would bar a future suit under 
O. 2. Rule 2. But the cause of action for 
a period after the filing of the suit 
could not have arisen on the date of 
the suit and if a claim for mesne 
profits for that period is to be 
ruled out it must be on grounds other 
than the ones in Order 2, Rule 2. 1965 
Jab LJ 1012 (1016) * (1968) 9 Gui LR 

220 (223, 236) * AIR 1966 Madh Pra 
186 (188. 189) * AIR 1963 Madh Pra 194 
(195, 196); 1963 Jal) LJ 129 (DB). 


(4) Mesne profits are something which 
a plaintiff cannot evaluate and it JS 
.solelv for the Court to determine them 
on evidence before it. The claim in a 
suit for mesne profits is only a rough 
eslimalc even if a precise amount i,s 
staled and it is for the Court to ascer- 
tain the true amount and this can be 
in excess of amount claimed. .AIR 1966 
Ker 286 (292) * AIR 1963 SC 1405 
(1413) : (1064) 1 SCR 515. (The 

assessment of compensation based, 
not on llie value of the user but on an 
esliiiialcd return on the value of the 
]»rof)erlv. cannot be sustained.) 


(5i There i.s no Jiasis for holding the 
lcssr»r a trespasser and make him liable 
jointly along with the tenants for pro- 
fits on th<' caWulalion of what the ten- 

of tho land 2 Mad 

IJ (Andhra) 141: 1954 Andh LT (Civil) 
128: AIR 1956 Andh 36 (37). 


(6) The true lest in calculating mesne 
profits is what the ordinary prudent 
agriculturist would have grown on Ihe 
land from which tho plaintifTs have 
been excluded. Merely because for the 
previous years the plainlilTs have claim- 
ed in the plaint mesne profits at reduced 
rales, there is no question of estoppel. 
It is no floubt a circumstance to be 
taken into account for the purpose of 
assessment of mesne profits, but the ad- 
mission in the plaint is by no means, 
conclusive. It might well be that the 
plaintilfs deliberalelv claimed mesne pro- 
fits at a low rale for the purpose of 
avoiding payment X of court-fee. 1954 
BLJR 300: AIR 19*54 Pat 447 (448) (DB). 

(7) A claim for waste in respect of 
property in the po.ssession of other and 
to which plaintiff has no access stands 
on much the same footing as a claim 
for mense profits. The plaintiff can only 
leave it to the Court to ascertain and 
determine compensation due, and he can 
only make an approximate claim as in 
the case of mesne profits. AIR 1966 Ker 
286 (293) (DB). 

(8) Suit for redemption — Mortgage 
amount deposited — Fact notified in 
decree — Plaintiff held entitled to get 
mesne profits from date of decree when 
defendant got notice of deposit. 1959 
Ker LR 1296 (1298). 

5. Onus. — (1) Profits actually re- 
ceived arc within the contemplation _ of 
mesne profits and the burden of proving 
profits actually received is upon the 
person who has been in possession of 
the property. AIR 1961 Andh Pra 428 
(429) * AIR 1966 Ker 286 (292) (DB). 

Section 2 (13) — Note 1 

(1) Definition is confined to purposes 
of this Code only. AIR 1915 Nag 69 
(69): 11 Nag LR 18 * AIR 1916 Mad 
1142 (1142). 

(2) Standing Timber intended to be 
cut down and removed is movable pro- 
perty. AIR 1931 All 392 (.393) (FB). 

(3) Standing crops are movable pro- 
pcrlv. AIR 1957 Andh Pra 349 (350). 

Section 2 (14) — Note 1 

(1) ‘Order' as defined in the Code is 
analogous to a decree. AIR 1933 All 762 
(763): 56 All 27 (DB)^ 

(2) 'Order* in Section 2 (14) is used 
to mean what is popularly known to 
legal public as a formal order in con- 
tradistinction to decree and “judgment . 
air 19.56 All 79 (80) (DB). 

(3) Order usually passed in contempt 
proceedings is judgment and not an 
order. .AIR 1956 All 79 (80) (DB). 

(4) Order written by clerk and 

by Court is a proper order. ( 43) 1943 

All WR (Rev) 33 (33). 
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(15) ‘pleader 'a means any person entitled to appear and plead for another 
in Court, and includes an advocate, a vakil and an attorney of a High Court : 

[a] See Sec. 29 of Advocates Act which lays down that Advocates enrolled under the 
Act alone are entitled to practise law. 

(16) “prescribed’' means prescribed by rules : 

(17) “public officer" means a person falling under any of the following 
descriptions, namely : — 

(a) every Judge; 

(b) every member of the Indian Civil Service; 

(c) every commissioned or gazetted officer in the military, “[naval or air] 

forces of *J[the Union] ® °] while serving under ^[the Government]; 

(d) every officer of a Court of Justice whose duty it is, as such officer, to 

investigate or report on any matter of law or fact, or to make, authen- 
ticate or keep any document, or to take charge or dispose of any pro- 
perty, or to execute any judicial process, or to administer any oath, or 
to interpret, or to preserve order, in the Court, and every person espe- 
cially authorized by a Court of Justice to perform any of such duties; 


Section 2 (14) — Note 1 (contd.) 

(5) Order directing party to pay com- 
missioner’s bill and authorising the Com- 
missioner to recover by executing the 
order if there was default in payment 
was held not to come within definition 
of “order”. AIR 1957 Pat 501 (502). 

(6) Judicial order must contain dis- 
cussion of question at issue and reasons 
for which Court passed the order. AIR 
1955 Bhopal 22 (23). 

(7) Order which operates is one 
which Court decides to pass and not 
one clearly proved to have been dictated 
as a result of some mistake. AIR 1956 
Pat 271 (273) (DB). 

(8) Order of High Court in writ peti- 
tion is not an order of Civil Court. AIR 
1957 All 505 (518). 

(9) Second appeal — Single judge deli- 
vering judgment — Refusing subsequent 
application for leave on ground of be- 
coming functus officio on delivery of 
judgment — Order of refusal is not 
judgment within meaning of Rule 5 in 
Chapter 8 of Allahabad High Court 
Rules — It is neither judgment nor order 
within meaning of S. 2 (9) and (14) 
Civil P. C. (1960) AIR 1960 All 540 
(540): 1900 All LJ 767 (DB). 

(10) Award under Section 26 of» Land 

Acquisition Act is order. AIR 1964 Andh 
Pra 216 (221): (1964) 1 Andh WR 185 

(DB), 

(11) Award of Debt Board under 
Hyderabad Agricultural Debtors Relief 
Act — Not an ‘order’. AIR 1968 Bom 
361 (303): 70 Bom LR 86. 

(12) Order under Section 98 of Re- 
presentation of the People Act. Contain- 
ing reasons therefor is both a judgment 
and order. AIR 1964 SC 1099 (1113). 

SeettoD 2 (15) — Note 1 

See Notes on O. 3, R. 4. 

SeetlOD 2 (17) Note 1 

(1) Public officer is a “person” falling 
-within description of sub-clauses (a) to 
(h) of this clause. Under General Clauses 
Act (10 of 4897), “person” includes 


“any body or association of individuals”. 
AIR 1930 Mad 844 (852, 853). 

(2) Cantonment committee is a pub- 
lic officer. (’10) .34 Bom 583 (587) (DB). 

[But see AIR 1929 Nag 70 (70).] 

(3) \ corporation can be a pu!)lic 
officer. (’51) ILR (1951) 1 Cal 443 (450). 
(AIR 1929 Nag 70, Dissented from.) 

(4) Person who was once in employ 
of Government but is so no longer is not 
a “public officer.” AIR 1942 .Mad 288 
(289). 

(5) Chairman of Municipaiitv is not | 

public officer. AIR 1947 Pal 385 1386): 

25 Pat 739 (DB). 

(6) Person answering to description 
In Clauses (a) to (g) will be regarded 
as public officer whether he receives pay 
or not. AIR 1955 Cal 656 (558). 

Clause (a). — (7) Judge of High Court 
who is the Board constituted under Sec- 
tion 18, Bihar Land Reforms Act is a 
public officer. (’58) AIR 1958 Pat 2.35 
(236): 36 Pal 507. 

Clause (b). — (7-A) Member of 1. C. S. 
holding substantive appointment — Ills 
services lent to Port Commissioners as 
Chairman of that body and as such 
becoming also Chairman of Dock Labour 
Board — Officer, as Chairman of Dock 
Labour Board, is not Public Officer 
within meaning of Section 2 (17) (b) or 
(h). (1967) 14 FLR 14 (17) (Cal). 

Clause (c) — (8) Words “while serving 
under the Government” in clause (c) ex- 
clude persons placed in retired list. .AIR 
1914 Oudh 199 (199); 17 Oudh Cas 99 

(DB). (Obiter.) 

(9) Following are public officers under 
clause (c): 

(a) Assistant surgeon in Indian medi- 
cal service. AIR 1919 Bom 133 
(134): 43 Bom 368 (DB). 

(b) British officer in Indian Army. 

AIR 1918 Bom 32 (35): 43 Bom 

716. 

(c) Major in Indian Staff Corps. (’02) 

25 Mad 402 (405) (DB) * (’02) 
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(e) every person who holds any office by virtue of which he is empowered 

to place or keep any person in confinement; 

(f) every officer of 'Jfthe Government] whose duty it is» as such officer, to 

prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience; 

(g) every officer whose duty it is, as such officer, to take, receive, keep or 

expend any property on behalf of ‘^[the Government], or to make any- 
survey, assessment or contract on behalf of ^[the Government] or to 
execute any revenue-process, or to investigate, or to report on, any 
matter affecting the pecuniary interests of ^[the Government], or to 
make, authenticate or keep any document relating to the pecuniary 


Section 3 (17) — Note 1 (contd.) 

1902 Pun LR No. 143, p. 623 
(625). 

■ (d) Military officers acting as mem- 
bers of Court-martial convened 
under authority of Commander-in- 
chief. AIR 1946 Lah 247 (254, 

255): ILR (1947) Lah 22 (SB). 

(10) Officer of Regular Corps is not a 
Public officer. (*02) 1902 Pun LR No. 
143, p. 623 (625) * (’97) 24 Cal 102 

(i06). 

Clause (d) — (11) Following are pub- 
lic officers within the meaning cl. (d): 

* 


(a) Receiver appointed under Provin- 

cial Insolvency Act; ('20) AIR 
1920 Bom 50 (50): 44 Bam 895 

(DB) * AIR 1925 All 241 (242); 

47 All 291. 

(b) Official liquidator; AIR 1934 Oudh 
158 (161): 9 Luck 577. 

(c) Official Receiver appointed as re- 
ceiver in any case; AIR 1931 Ca! 
61 162): 57 Cal 1127 iDB) * AIR 
1930 Lah 708 (709) (DB) • (’50) 

'■ 54 Cal WN 960 (972) (DB). 

■ (d) Receiver appointed under and 
with powers referred to in O. 40, 

R. I; AIR 1940 Cal 1 (2, 3) (DB) 
♦ AIR 1931 Cal 503 (503): 58 Cal 
850 (DB) • AIR 1933 Mad 105 
(1061. 

(e) Official Assignee or official trustee. 
(’81) 7 Cal 499 (502) * (’89) 12 

Mad 2,50 (252) * AIR 1925 Bom 
Mi (344): 49 Bom 638. 

• (f) Administration suit; person ap- 

pointed to take charge and dis- 
pose of property; AIR 1947 Cal 
221 (230): ILR (1944) 2 Cal 513 (DH). 

• 4g) Common manager appointed under 

S. 95, Bengal Tenancy Act; AIR 
1920 Cal 575 (.579) (DB) * (’13) 
40 Cal 150 (159) (DB). 

(k) Bench clerk of civil Court; 
AIR 1918 Upp Bur 28 (30): 3 Upp 
Bur Rul 1. 

(i) .Si>eriff of Bombay. AIR 1927 Bom 
521 1523, 524); 51 Bom 749 (DB). 


(12) Li((iiidalor of Co-operative Socie- 
lifs is not an officer of a Court of jus- 
ijrr and therefore not ^ , offict^ 

ivllhin the meaning of 

r942 I."l. (288): II.R (1M3) Lnh 

’"rUiwe^'ic) — (13) ARcnt of Railway 

Company, althoURh he has power under 


Section 131 of Railways Act to a^esj 
certain person for offences committed 
3 n railway, is not a public officer under 
:i. (e) of the definition. AIR 1939 CaJ 
J86 (387): ILR (1939) 2 Cal 46 (DB). 

Clause (I) — (14) Inspector of Police 
s a public officer. AIR 1937 All 90 (94)i 
ILR (1937) All 390 (DB). 

Clause (g) — (15) Manager appointed 
jnder Bengal Court of Wards Act is 
iot a public officer. AIR 1939 Cal 720- 
[721): ILR (1940) 1 Cal 73. 

(16) Adhikari who receives money to- 
wards arrears of public revenue is public 
officer. AIR 1942 Mad 288 (288). 

(16A) Representative of Central Gov- 
ernment nominated on recognized Stock 
Exchange under Section 4 (2) (iii) of 
securities Contracts (Regulation) Act 
1956) is public officer. (1967) ILR 
[1967) 1 Punj 448 (459, 460). 

aause (h) — (17) One who funchons 
n relation to public religious or chan- 

able endowments like 

orms a public duly. ( 44) AIR 1944 Cal 

>06 (210) (DB). 

(18) Following are public oincers 
vilhin the meaning of this clai^e. 

(a) Village headman. AIR 1923 Raug 

250 (251). ^ 

[But see AIR 1959 Madh Pra 342 
[343); 1958 Jab LJ 268. (Sarpanch of 

?anchayal is not a public officer as de- 

Incd in S. 2 (17).] 

(b) Administrator General. (01) 

Bom 529 (532) (DB). 

(c) Collector acting as manager 

minor's estate. (’88) 11 Mad 
(318, 319) * (’81) 3 All 20 
23) (FBI ♦ AIR 1914 Bom 
(126) (DB) * (’90) 14 Bom 
(402) (DB). ^ , 

(d) Advocate engaged by 
in civil suit on day fees. (39) AIK 
19.39 Pat 77 (79, 80): 17 Pat 706 
(DB). 

(e) Government servant lent to pri* 
vale institution and paid bv suen 
institution. (’49) AIR 1949 Nag 362 
(363); ILR (1949) Nag 232. 

(f) Manager of cslalc under Bengal 
Court of Wards Act though he is 
paid l)v the estate. (^48) AIR 1948 
Cal 150 (152): ILR (1948) 2 Cal 

[Bul^^See (’20) AIR 1920 Cal 167 

:i68).] 
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interests ^tthe Government], or to prevent the infraction of any law 
for the protection of the pecuniary interest of ‘^[the Government]; and 

(h) every officer in the service or pay of ^[the Government], or remunerated 
by fees or commission for the performance of any public duty : 

[a] Substituted by Act \XXV of 1934, for "or naval.” 

[b] Substituted for the words "His Majesty” by A. L. O., 1950 [26-1-1950]. 

[c] Words "including His Majesty’s Indian Marine Service” were omitted by Act XXXV 

of 1934. 

[d] Substituted for "the Crown” by A. L. O., 1950 [26-1-1950]. 

(18) "rules” means rules and forms contained in the First Schedule or mad© 
under Section 122 or Section 125 ; 

(19) "share in a corporation” shall be deemed to include stock, debenture 
stock, debentures or bonds; 

(20) “signed”, save in the case of a judgment or decree, includes stamped. 

(21) State.Ji [Omitted bv the Code of Civil Procedure (Amendment) Act, 1951 
(2 of 1951), S. 4.] 

[a] The old Cl. (21) of Sec. 2 was as follows: 

“(21) ‘State’ means a Part A State or a Part C State, and "States” means all the 
territories for the lime being comprised within Part A States and Part C 
Stales.” 


Section 2(17) — Note 1 (conld.) 

(fi) Liquidator appointed under S. 42, 
Co-operative Societies .\ct. (’42) 

AIR 1942 Lah 287 (288); ILR 

(1943) Lah 389 (DB) * (’39) AIR 
1939 Nag 232 (233). 

[See however ('40) AIR 1940 Mad 831 
832, 833): ILR (1940) Mad 929 (DB).] 

(h) Person performing public duty al- 

though paid out of Commission 
charged to private person. (’28) 
AIR 1928 Sind 76 (78): 22 Sind 

LR 63. 

(i) Commissioner of Calcutta Corpora- 

tion is Public Officer within 
meaning of Section 2 (17) (h). 

(1960) 64 Cal \VN 60 (64). 

(j) Minister of a Stale is a "public 
officer" within the meaning of 
Section 80 as defined in S. 2 (17) 
(h). AIR 1968 J and K 98 (102). 

(k) Custodian under Administration of 

Evacuee Property Act is Public 
Officer. AIR 1964 Pat 275 (277); 

1964 BLJR 291 (DB). 

(l) Officers of Government functioning 
on deputation with State Electri- 
city Board arc public Officers. 1966 
Cri LJ 868 (870): 1965 Raj LW 481. 

(19) Fact that a person is a public 
officer within meaning of the section 
does not necessarily entitle him to bene- 
fits of Article 311. Constitution of India. 
('57) AIR 19.57 OrKss.a 112 (116). 

(20) , Port Commissioners under Cal- 
cuUa Port Act are not Public Officers. 
(51) ILR (1951) I Cal 443 (449, 450). 

(21) Firm of Chartered Accountants to 
whom Government handed over manage* 
ment of an enemy tlrm under R. 113 A, 
Defenre of India Rules w.as held not to 

596 ’^^09) (DiIk" 

1957 All 492 

( 494 ).] 


(22) Rehabilitation Finance Adminis- 
trator i.s not Public Officer. (1959) 1959 
Rai LW 351 (353). 

Section 2 (19) — Note 1 

(1) "Debenture" has not been precisely 
dehned anywhere. (1881) 7 QBD 165 
(172). 

Section 2 (20) — Note 1 

(1) Under Section 3 CL (56) of Gene- 
ral Clauses Act, word "sign” includes in 
the case of person unable to write, a 
"mark." |'96) 6 Mad LJ 209 (210) • 
(’98) 2 Cal WN 603 (605) (DB). 

(2) Definition In section is wider ahd 
"signed" includes "stamped" also. (’^) 
25 Cal 911 (916) (DB). 

(3) Where document is stamped it 
carries definite idea to person noticing 
it unlike in case of a "mark”. ('98) 25 
Cal 911 (915, 916) (DB). 

(4) Mark will be signature only if 
person is unable to write. Stamping will 
be signature even if he is not illiterate. 
(’81) 3 All 575 (576) (DB) • AIR 1928 
Mad 175 (175, 176): 51 Mad 242 (DB). 

(5) Signing may be done by writing 
name in any part of document provided 
it is intended as acknowledgment by 
party that it is his instrument. (’81) 6 
Cal 340 (352). 

(6) Initials or other form of writing 
name may be signature, if it is clear as 
to who made it and if it is intended to 
operate as acknowledgment by party 
initialling that it is his instrument. ('07) 
29 All 145 (146) (DB) * (’92-96) 1892-96 
Upp Bur Ru) 462 (463) • (’67) 8 Suth 
WR .395 (397) (DB). 

(7) Definition of word ‘signed’ in Sec- 

tion 2 (20) cannot be extended- to .acts 
which are required to be done, under 
other special Acts like Public Demands 
Recovery Act. AIR 1954 Cal 355 (359)a 

ILR (1956) 1 Car 430 (DB).' ' 
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3. Subordination of Courts, — For the purposes of this Code, the District 
Court is subordinate to the High Court, and every Civil Court df a grade inferior 
to that of a District Court and every Court of Small Causes is subordinate to the 
High Court and District Court. 

[1882, S. 2] 


SECTION 3 — SYNOPSIS 

1. Scope. 

2. High Court. 

3. District Court — Sec Section 2 (4). 

Topic Indicator 

Collectors Court — See Note 1. 

‘Civil Court’ — See Note 1. 

Authority under Payment of Wages 
Act — See Note 1. 

Compensation Officer — See Note 1. 
Tahslldar and Revenue Divisional OITi- 
cer — See Note 1. 

Administrative Tribunal — See Note 1. 

1. Scope. — (1) District Court is sub- 
ordinate to the High Court. AIR 1929 .All 
581 1582. 583): 51 All 957 (DB). (District 
.Iiidge acting under Charitable and Reli- 
gious Trusts Act.) * (1950) 69 Mad LW 
72 (74). (District Court revising the 
order of the .Appellate Authoritv under 
Madras Buildings (Lease and Rent Con- 
trol .Act.) 

[But soc AIR 1929 Oudh 389 (390, 

3971: 4 Luck 539 (FB). (District Court 
acting in its appellate authoritv over 
rent suits is not subordinate to Chief 
Court.)] 

(2| Court of an Additional District 
.ludgo is in no sense a civil Court of a grade 
inferior to that of a District Court. AIR 

1959 Madh Pra 188 (189, 190): 1958 Jab 
LJ 749. 

(3) Every Civil Court of a grade 
inferior to that of District Court is sub- 
ordinate to High Court and District 
Court. (1894) 17 Mad 377 (378) (DB) * 
(1900) 3 Ind Cas 539 (540) (DB) (Cal). 

(4) Collector's Court is not subordi- 

nate to District Court or High Court by 
virtue of this section. AIR 1942 Pat 1 
(18, 29): 21 Pat 1 (FB). (Per majority 
of Full Bench — Meredith J., dissenting.) 
* (1878) 3 Cal LR 508 (509) (DB) * 

AIR 1930 Nag 271 (271): 20 Nag LR ,309. 

[Sec also AIR 1930 Pat 13 (14). (Re- 
venue Courts are not subordinate to 
Civil Court.)] 

(5) A Court of Subordinate Judge is 
subordinate to the District Court. (1909) 
3 Ind Cas 5,39 (540) (DB) (Cal). 

(0) Words "Civil Court" include Re- 
venue Courts. AIR 1944 Mad 1,39 (141, 

142): ILR (1944) Mad ,595 (DB). 

[See also AIR 1966 Mys 5 (9): (1965) 
I Mv-s LJ 223. (Words “civil Court" 
should not be narrowly construed — AIR 

1960 Andh Pra 49. Dissented from.)] 

(71 Section i.s not exhaustive or exclu- 
sive. AIR 1963 Andh Pra 37 (40). 

(8) Section 3 must be interpreted as 
a comprehensive declaration, as a mat- 
ter of corollary, of the subordination of 
all 'Courts of civil .ludicalure to District 


Court in a district area and to the High 
Court in a provincial area. AIR 1966 
Mvs 5 (9): (19651 1 Mvs LJ 223 * AIR 
1951 Pat 140 (148): (1951-52) 3 FJR 394 
(DB). 

(9) A Court from whose decision an 
appeal lies to the High Court is a Court 
subordinate to the High Court, AIR 1964 
All .504 (513, 516): 1964 All U 358 

(FB). (AIR 1957 All 352, AIR 1962 All 
378. AIR 1957 All 495 Overruled, _ Obser; 
vation of Kapur J, in AIR 1955 
197 (FB). Dissented from. 9 I A 171 
(PC), AIR 1962 All 315 (FB) and AIR 
1934 All 260 (FB). Rel. on.) ♦ ^IR 
Pal 1,53 (154): 1966 BLJR 632 (DB). 

(.Authority under Section 28 of 
Shops and Establishments Act (8 of 19J4) 
is tribunal. If not under Section 115, 
High Court can entertain application 
under Article 227 of Constitution.) 


(10) The enumeration of Subordinate 
Courts in the section docs not exclude 
all other Courts from being subordinate 
to the High Court. Madh BLJ 1955 HCK 
275 (283) (DB). 

[See AIR 1944 Mad 139 (141. 142) 

ILR (1944) M.ad 595 * ^IR 1946 

Cal 508 (516. 517): ILR (1946) 2 Cal 573 
(FB). (Obiecl of Section 3 is not to de- 
fine or enumerate Courts subordinate to 
High Court but simply to declare order 
of subordination, for the purpose or 

Code.)] 

(in Tahsildar and Revenue Divisional 
OfTicers discharging functions under Sec- 
tion 16 of Andhra Tenancy Act (18 ot 
19.56) do not fall within the category of 
Courts enumerated in Madras Civil Courts 
Act (.3 of 1873) and as such are not 
civil Courts subordinate to High Lourt, 
AIR 1960 .Kiidh Pra 49 (^>1’ ^2) ; 

2 Andh WR 264 (DB) * AIR 1955 NUC 
(Madh B) 5626. (A Small Cause Court is 
Subordinate to District Court.) ^ 

(12) Words ‘Court immediately below' 
appearing in Article 13.3 (1) of the Coi^ 
slitution refer to Court 
is subordinate to High Court. AIR 19®^ 
\f.wl /1Q9\- MnH I.W 480 (DB). 


(13) Collector acting under the Bom- 
bay Mamlatdar's Courts Act is a Court 
subordinate to the High Court. i ' 
.37 Bom 114 (116) (DB) • AIR 196 & Mys 
5 (7, 10); (1965) 1 Mys LJ 223. (AIK 
1946 Bom 200, Dissented from.) 

(14) Collector’s Court acting under 
Orissa Tenancy Act is subordinate to the 
High Court though it is not a Civil. CoijrJ. 
AIR 1942 Pat 1 (19. 20): 21 Pat 1 (FB). 
(Per majorilv of Full Bench.) 

(15) Sub-Collector and District C°*Iec- 
tor in proceedings under Section 15 ot 
the Madras Agriculturists’ Relief Aci 
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4. -Savings. — (1) In the absence of any specific provision to the contrary, 
notliing in this Code shall be deemed to limit or otherwise affect any special or 
local law now in force or any special jurisdiction or power conferred, or any 
special form of procedure prescribed, by or under any other law for the time being 
in force. 

(2) In particular and without prejudice to the generality of the proposition 
contained in sub-section (1), nothing in this Code shall be deemed to limit or 
otherwise affect any remedy w'hich a landholder or landlord may ha\’e under any 
law for the time being in force for the recoveiy of rent of agricultural land from 
the produce of such land. 

11882, S. 4] 


SoclioB 3 — Note I fcontd.) 

(1938) arc subordinate to High Court 
AIK 1944 Mad 1.39 (141, 142): ILK 

(1944) Mad 593 (I)B). 

(16) Collector acting under S. 18 of 
the Land .Acquisition .Act of 1894 is not 
subordinate lo the High Court, even 
as-suming that lie is a “'Court”. (’46) .AIR 
1946 Cal 508 (516, 517): ILK (1946) 2 
Cal 573 (FH». 

117) .Aulhorilv appointed under the 
L.ivmenl of Wages .Act. 1936. is an ad- 
iiunishativc Iribunal and not a civil 

Court and as such not subject to revi- 

sional jurisdiction of High (>)url. .AIK 
1950 Nag 14 (20); ILK (1949) Nag 905 
(AIK 1945 .Nag 94; ILK (1944) 
Nag .")40. Overruled.) 

il8i .An adnunistrative Tribunal can- 
not ignore the law declared h\ the 
highest (iourl in the Stale and initiate 
r>r"i c edings in direct violation of law so 
declared. (Per Magoritv: Sarkar J. Dubi* 
lanici. AIK 1962 SC 1893 (1898. 19051; 
(HMv’.i 3 .SCH 338. (Procei-dtng hclore 
(-olUM'hir of Customs under Sccliotj 167 
(8i <>1 Sea Ciistf)ms .Act. 1878.) 

( 19i Llcrlion Pctilioiis Commissioners 
appoitUed under the Government of 
India (Provincial Elections) (Corrupt 
Practices and Election Petitions) Order 
(1936) are indcpendenl and Special Tribu- 
nals and not a Court subordinate lo the 
High Court. AIR 1949 Lah 131 (165): 

Pak LK (1949) Lah 215: 50 Cri LJ ,598 
(PH). (Cornelius J. conlr.*!.) 

(20) Judge presiding ()ver election 
Iribunal under C. P. and Berar Munici- 
palities .Act, is not a civil Court. 1957 
MPLJ 170 (174) (Nag). 

(21) Tribunal constituted under Sec- 
tion 4 of Displaced Persons (Debts Ad- 
justment) Act, 1951 is a Court subordi- 
nate to High Court. AIR 1964 All 504 
(516): 1964 All LJ 358 (FB). (AIR 1957 
All 352. Overruled.) 

(22) Proceedings of (luasi-judicial olTi- 
cers acting under Displaced Persons 
(Claims) Act, 1950, are subject to con- 
trolling iurisdiction of High Court under 
Article 226 of the Constitution. AIK 1957 
Puni 186 (188): ILK (1957) Puni 348. 

(23) Sec also. Section 115. 

(24) Court of District Judge, when 
hearing an appeal under Section 12 of 
M. P. Accommodation Control Act (23 of 
1955). is a Court subordinate to the 


High Court. ILK (1963) Madh Pra 34/ 
(357). 

2. High court. — (1) For the defini- 
tion ol ‘‘High Court” see S. 3 Cl. (25) of 
the General Clauses .Act, 10 of 1897. 

3. District Court. — See Section 2 (4). 

SECTION 4 — SYNOPSIS 

1. Scope. 

2. Special Procedure. 

Topic Indlealor 

(.onllicl bilwecn (^odc and .special or 
local law — See Note 1. 

(.riminal |)roccedings before Rent Con- 
Iroller — See Note 2. 

Suit regarding wakf — See Note 2. 

('.ommi.ssion under Commission of In- 
quirv .Act. 1952 — See .Note 2. 

I. Scope. — 11} Section 4. does not 
bar the applicaliililv ol the (lode where 
the .special or local law is silent. .AIR 
1954 Cal 347 (349,i: 57 Cal WN 948. 

(2) When anvtliing in llie Civil P. C. 
is ill coiitlicl with anything in special 
or local law or with any .special juris- 
diction or power coiUerred or anv spe- 
cial form of procedure prescribed hv or 
under anv other law, the Code will not 
(in the absence of anv specific provision 
to the contrary) prevail so as to over- 
ride such iiK onsisteiit provisions. .AIK 
19.56 Nag 215 (217) (I)B) * AIR 1957 

.Madh B 63 (64). (Section 4 of .Madhva 
Biiarat Mafi and Inam Tcn.anls and Sub- 
tenants Protection .Act 132 of 1954) is a 
law relating lo speiial jurisdiction about 
inam tenants.) * 1957 .All WR (HC) 157 
(1601 AIK 1956 Nag 211 (213): ILK 

(19.56) Nag 226 (DB) * AIR 1956 Sau 
58 (62) (DB) * AIK 1955 Pal 1 (27): 33 
Pat 690 (SB). {.A valid special or local 
law ousting jurisdiction of Civil Court 
cannot be said to be repugnant lo or in- 
consistent with the Civil P. C.) * (’55) 
ILK (1955) Madh B 413 (416) * (’55) 
ILK (1955) .Mvs 360 (362) * (’55) ILR 

(1955) 5 Raj 575 (579) * (’86) 13 Cal 
221 (223) (DB) • (’86) 9 Mad 332 (333) 
(DB) ♦ AIR 1937 All 365 (366) * AIR 

1937 All 165 (166, 167): ILR (1937) All 
386 (DB) * AIR 1937 All 129 (138): ILR 
(1937) All 350 (FB) * (1900) 27 Cal 508 
(511 lo 514) (FB). (Overruling 24 Cal 
249.) *(’94) 17 Mad 298 (299) (DB). (Fol- 
lowing 16 Mad 451) * AIR 1932 Oudh 
163 (164) (DB) * (’31) AIR 1931 Oudh 
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Section 4 — Note 1 (contd.) 

385 (385) * AIR 1930 Pat 130 (133) : 
8 Pat 830 (DR) * AIR 1952 Andh Pra 
245 (247): (1962) 1 Anclh WR 24 (DB). 
(Power of review petition against order 
cancelling leave to appeal is specifically 
vested in Supreme Court.) * (1967) 1 

Mys L.I 680 (682). (In execution of 
award under Bombay Agricultural Deb- 
tors’ Relief Act (28 of 1947), provisions 
of Civil P. Code cannot be brought into 
play.) * AIR 1962 All 543 (546): 1962 
All LJ 729 (DB), (Power of Allahabad 
High Court to entertain special appeal 
under Rule 5 of Chap. VIII of Rules of 
Court, is a special jurisdiction or power.) 
• AIR 19.56 Sail 29 (30) (DB). (Exemp- 
tion under Nawanagar State Agricul. 
turists Act prevails over provisions of 
Section 60 C. P. C.) 

[See also AIR 19.55 Hyd 82 (89): ILR 
(19.55) Ilvd 337 * AIR 1955 Mys 65 (67): 
ILR (1955) .Mv.s 43 (FBI * (’38) AIR 
19.38 Lah 658 (663) (DB).] 

[See however .\IR 1930 Cal 53 (54): 
56 Cal 704. (Local Acts have no effect 

beyond the local jurisdiction.)! 

(S) When there is no conflict be- 
tween special law and the Code, the 
Code will apply. (’32) AIR 1932 Oudh 
210 (213); 7 Luck 601 (FB) * (’57) 1957 
.Ml WR (HO 157 (160). (Charitable and 
Religious Triisls .'\ct does not contain 
anything which ousts revisional jurisdic- 
tion of the High Court under Sec. 115.) * 
(1967) 2 Andh LT 355 (357, 358): (1967) 
2 Andh WR 355. (Relevant rule of Civil 
P. C. relating to amendment would ap- 
ply in eviction proceeding under A. P. 
Act 15 of I960.) 

(4! The ‘specific provision to the con- 
tra rv' need not be in this Code itself or 
in the special or local law concerned. If 
a third Act provides that notwithstanding 
anything contained in the Code or id 
the special or local law the Code shall 
apply it is a "specific provision to the 
contrary." AIR 1946 Call (7); ILR (1947) 

I Cal 537 (SB). 

(5) If the legislature says that an ap- 
peal arising out of trial for a statutory 
ofTcncc should be hc.ard in accordance 
with the provisions of the Civil Proce- 
dure Code. there is nothing inherently 
<ibjectionable In the legislation. .AIR 1968 
Cal 170 (1741: 1968 Cri LJ 478. 

(6) Willi regard to the transfer and 
hearing of appeals there exists no sped* 
fle provision to the contrary in C. P. 
Code, and, consequently the Slate legis- 
lature can make a law even though in 
variation of the provi.sions of the Code 
bv conferring special jurisdiction or 
power on an authority. 1964 All LJ 980 
(984). 

17 ) Hyderabad Suits Against Govern- 
ment Act (5 of 1320 Fasli) (since repeal- 
ed in 1951) not being special or local 
law cannot be implemented in new set 


up. AIR 1965 Andh Pra 288 (294) « 

(1955) 1 Andh WR 484 (DB). 

2. Special procedure. — (1) If an 
order under Section 104 (1) is passed in 
appeal by a Single Judge of the High 
Court, an appeal from such an order is 
competent under Clause 15 of the Letters 
Patent and is not barred under S. 104 

(2). AIR 1956 Nag 215 (217) (DB) • AIR 
1956 Nag 211 (213): ILR (1956) Nag 226 
(DB) * AIR 1940 Bom 216 (218): ILR 
(1940) Rom 426 (DB). 

[Sec AIR 1964 Pat 76 (77, 78): 1964 

BLJR 34 (DB) ♦ AIR 1965 Pat 141 (141) 
(DB)*AIR 1965 Pat 472 (477, 478): 1965 
BLJR 300 (FB). (Findings recorded by 
Single Judge in First .Appeal cannot be 
interfered with in L. P. Appeal.) 

[See also (’54) AIR 1954 Sau 152 
(154, 155) (DB). (The appeal provided 
under Section 22 (a) (1) of the High 

Court of Saurashtra Ordinance (2 of 
1948) from a decision of a single Judge 
lo’ Ihe Bench is a special jurisdiction.) • 
AIR 1965 Pat 196 (199): 1965 BLJR 24 
(DB). (In Letters Patent Appeal from 
decision in first appeal, finding of fact 
can be interfered except in cases to 
which Section 100, Civil P. C. applies.)] 

(2) The Provincial Insolvency Act is a 
special .Act creating a special Court 
which is governed in matter of appeals 
in insolvency cases bv Section 75 (1) of 
that Act and not bv this Code. (’46) AIR 
1946 Nag 42 (43): ILR (1945) Nag 719 
(DB). 

(3) The Travancore Nair Act (2 of 
1100) being a special law and there be- 
ing a special provision relating lo ap- 
peals in tliat Act under Section 7 (4), 
the provisions of the Code relating to ap- 
peals will not apply to that Act. (*53) 
AIR 1953 Trav-Co 37 (.39) (DB). 

(4) Section 93 of the U. P. Panchayat 
Rai Act 26 of 1947 being a special law 
overrides the provision of Section 42 
Civil P. C. (as amended in U. P.) AIR 

1966 All 218 (220): 1965 All LJ 423. 

(5) Presidency Small Cause Courts Act 
is a special law. Procedure in Civil P. C. 
will not be applicable. AIR 1968 Cal 234 
(2.36). 

(6) Order 39, Rule 2 cannot be in- 
v<»kiMl In order to issue injunction in 
election petiliens under Calcutta Munici- 
palities .Act, 1951. AIR 1968 Cal 234 
(238). 

(7) In face of spocific provisions in 

Chapter XXII of Rajasthan High Court 
Rule.s (1952). resort cannot be had to 
the provisions of Order 1, Rule 1 or R. 8 
for that matter. .AIR 1968 Raj 20 (22): 

1967 Raj LW 144. 

(8) Provisions of Order 11, Rule 19 
(2) cannot abrogate the provisions of 
Sections 123. 162 of Evidence Act. 1956 
Madh BLJ (HCR) 1532 (1537). 

(9) Provisions of Order 44, Rule 1 
subject to provisions of Rule 10 (2) ol 
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5. AppUcation of the Code to Revenue Courts.— (1) Where any Revenue Courts 
are governed by the provisions of this Code in those matters of procedure ^ upon 
which any special enactment applicable to them is silent, the Ciovera- 

ment] c['* » “] may, bv notification in the tifOlficial Gazette], declare that any por- 
tions of those provisions which are not expressly made applicable by this Code 
shall not apply to those Courts, or shall only apply to them with such modifica- 
tions as the yt’^^lState] Governmentl " “I may prescribe. 

(2) “Revenue Court’’ in sub-section (1) means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to the rent, 
revenue or profits of land used for agricultural purposes, but does not include^ 


Section 4 — Note 2 (eonid.) 

(Allahabad) Rules of Court (1952). AIR 
1965 All 79 (80) : 1964 All LJ 283. 

(10) Mysore Acriculturisl'.s Relief Act 
(18 of 1928) is a special .Ut and normal 
discretion of the Court under Civil P. C. 
relating to amendment of pleadings, fil- 
ing of pleadings and to amend issues al- 
ready framed or to frame additional 
issues at any time before passing ol a 
decree is controlled bv Section 4 thereof. 
ILR (1958) Mysore 645 (647). 

(11) Order against garnishee under 
Order 21. Rule 46-C bv Small Cause 
Court — Revision alone maintainable 
AIR 1902 Ker 233 (234): 1962 Ker U 
472 (DR). (AIR 1962 Ker 26, Overruled.) 

(12) The provisions of Sections 58-.-\ 
and 59 of Madras Act 20 of 1948 operate 
as bar on the powers of Civil Court 
relating to arrest and detention of land- 
holder in execution of decree. .4IR 1961 
Andh Pra 399 (400): (1961) 1 Andh WR 
328 (DB). 

(13) .\cts creating special tribunals 
may provide that their procedure would 
be governed bv the Civil P. C. AIR 1957 
All 495 (499). (U. P. Zamindari Aboli- 
lion and Land Reforms .Act (1 of 1951), 
Section 48 — Tribunals are not civil 
Courts, even though tliev follow Civil 
P. C. — AIR 1951 Pal 140, AIR 1932 All 
651 and 37 Rom 114. Dissented from ) 
* AIR 19G8 Cal 170 (173. 174): 1968 Cri 
LJ 478. (Criminal proceeding before Rent 
Controller under Section 31 of W. B. 
Premises Tenancy Act (1956). .Appeal 
against order — Provisions of Civil P. C. 
would apply.) * .AIR 1962 Ker 343 (346): 
1962 Ker LJ 902 (FB). (Suit regarding 
wakf instituted by private party — Provi- 
sions of Section 92 are not taken awav 
bv Section 5.5 Wakf Act.) ♦ AIR 1961 
Bom 22.5 (226. ,2271: 63 Bom LR 125 • 
(1954) 58 Cal WN 910: ILR (1956) 1 Cal 
362 (DR). (Suit under .Section 16 W. B. 
Premises Rent Control (Temporary Pro- 
visions) .Act (17 of I9.5UI — Application 
under Order 9, Rule 13 to set aside ex 
parte decree rejected — .Appeal lies.) • 
AIR 1967 Delhi 61 (63): 69 Punj LR (D) 
29. (Court can order amendment of 
pleadings in procceding.s under Delhi 
and .Ajmer Rent Control Act.) * ILR 
(1963) Madh Pra 347. (Court of District 
Judge, while entertaining appeal under 


Section 12 ol M. P. Accommodatif'n Con- 
trol Act (23 of 19551 is not exercising 
anv special jurisdiction.) 

(14) If anv law prescribes that a cer- 
tain person must be impleaded a.s a de- 
fendant, e\en though no rebel is sough! 
against him. the failure to implead him 
will he fatal to the suit, notwithstanding 
the provision in Order 1. Rule 9. .AIR 
1963 -All 549 (5501: 1003 All L.1 3S9 (FB). 

(15) Commission app'driled under Com- 
mission of ln((iiirv .-Net (1052) is neither 
a civil Court. nor are its proceedings 
judicial, nor <lo the pro\ision.s oi Civil 
P. C. or of Evidence Act apply to its 
proceedings. AIK 1960 Punj 86 (94): ILR 
(1060) 1 Punj 111). 

SECTION 5 — SYNOPSIS 

1. Scope and object. 

2. Keveuue Courts. 

3. Mnmlatdar's Courts. 

Topic Indicator 

Court under Madras Culli^’ating Ten- 
ant’s Protection Act — See Note 2. 

Settlement OlTicer — See Note 2. 

1. Scope and object. — (1) When local 
Revenue or Rent Acts are silent on any 
particular matter of procedure the provi- 
sions of the Code would apply. AIR 1925 
All 264 (265) (DB). 

[Sec also .AIR 1956 Ilvd 164 (165): 

ILR (1956) Hvd 1 (DRi.l 

(2) Local law creating special tribunal 
mav lav down that its procedure would 
be governed bv the (^>de. Rut this would 
not make the Tribunal a Civil Court. 
AIR 1957 All 495 (499). (AIR 1951 Pat 
140. AIR 1932 All 651 and 37 Rom 114, 
Dissented from.) 

(3) Section 5 provides that in cases 
where . the Code applies to Revenue 
Courts, the Slate (iovernmenl may 
declare that anv portions >*1 the Code so 
applicable shall n«»t applv to those 
Courts or shall ai)plv tn them with such 
modification as the Stale Government 
inav presrril)f. AIR 1956 Ilvd 101 (165): 
ILR (1950) Ilvd 1 (DR). 

(4) The object of the section is to 

preserve the summarv character of rent 
litigation under local laws, and to avoid 
delay and dilTicultv in the easy realisa- 
tion of rents. AIR 1030 All 556 (566) 

(DB) * (’29) AIR 1929 Oudh 341 (347)i 
4 Lurk 573 (DB). 
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Civil Courtf having original jurisdiction under this Code to try such suits or 
proceedings as being suits or proceedings of a civil nature 

[1882, S. 4A.] 

[a] Substituted for the words “Local Government'* by Government of India (Adapta- 
tion of Indian Laws) Order, 1937 [1-4-1937], 

[b] Substituted for “Provincial'' by A. L. O., [26-1-1950]. 

[c] The words “with the previous sanction of the Governor-General in Council ' aro 
repealed by the Devolution Act, XXXVIII of 1920. 

[d] Substituted by Government of India (Adaptation of Indian Laws) Order 1937 for 

Local Official Gazette”. 

[e] Tlie words “with the sanction aforesaid” are repealed by the Devolution Act 
XXXVIII of 1920. 


[f] For promoting the development of democratic institutions and securing a greater 
measure of participation by the People in the Five Year Plans, in almost all the 
fates and Territories Zilla Parishads or Panchayals have been established and 
hinctioning for the last many years. Nyaya Panchayats or Gram Panchayats or 
anc 'i>‘'*fi Adalats formed under these Acts have been given criminal and civil 
jurisdictions, within defined limits. Procedure to be followed by them has also been 
prescribed by these Acts and hence it has been laid down in many of these Acts 
that Code of Civil Procedure or Code of Criminal Procedure or Evidence Act shall 
not^apply to them. For example, see West Bengal Panchayat Act. 1956 (1 o£ 

1957), S. 96; Punjab Gram Panchayat Act, 4 or 1953, S. 66 and Rajasfhan Pancha- 
yat Act 21 of 1953, S. 49. 


Section 6 — Note 1 (contd.) 

(5i V here^ a rent suit is transferred 
to a (ivil Court lor trial, bv reason of 
a qufsiion of lille arising therein, the 
suit will be govrrncd bv this Code and 
no! bv the special law applicable to the 
Bcvduie Court. A!K 1939 Pat 369 (370). 

2. Revenue Courts. — (1) The fad 
that the Revenue Courts arc created 
under local law. wilh special jurisdiction 
to entertain proceeding relating to rent, 
revenue or profits of land used for agri- 
cultural purposes does not mean that 
these Courts are not Courts of Civil 
Judicature, The matters tried bv them 
relate to civil rights and the Courts try- 
ing them are thus Civil Courts 9 

Cal 295 (301, 303): 9 Ind App 174 (PC) 

* (’091 .36 Cal 252 (254) ♦ ('03) 26 Mad 
518 (.520) * AIR 1935 Nag 125 (125): 31 
Nag LR 246. 

[See however AIR 1957 All 495 (499). 
(Courts do not Iiecome Civil Courts, 
incrclv Ijeenuse their procedure is gov- 
erned bv Ihe Civil P. C.) * AIR 1942 

Pat 1 (20. 29): 21 Pat I (FB). (The 

Court of Ihe Deputv Collector and the 

Collector while Irving cases or hearing 
appeals under the Orissa Tenancy Ad 
are Hcvciuie Courts and not Civil Court.s 
even though lliev may be trying suits or 
proceedings ol a civil nature.)] 

(2) The Cf)de is applicable lo the pro- 
cedure of the Revenue Courts except 
where ils ojieralion is negatived by the 
speeia) or lo«al law governing such suits. 
(W) 19 All 510 (511) • (’83) 5 All 406 
(413 418) (FR) * (1900) 22 All 182 (189) 

* (’92) 14 All 347 (347) ♦ ('ll) 38 Cal 
832 (840) (DR) * (’94) 21 Cnl 514 (518) 


(I)B) * (’83) 9 Cal 295 (303): 9 Ind App 
174 (PC) * (1900) 10 Mad U 398 (399) 
♦ (’97) 21 Mad 236 (237) (DR) * AIR 

1918 Oudh 217 (220): 21 Oudh Cas 220. 

[See also (1967) 80 Mad LW 419' 
(421): (1968) I Mad U 190. (Proeceding.s 
in Courts constituted under Mad. C. T. 
Protection .Act are governed I>v provi- 
sions of Civil P. C. “as far as possible” 
— Provisions of Code will not prevail 
over special provisions of the Special 
.Ad.)] 

(3) Even where the trial of the suit 
is specially provided for by Ihe special 
or local law, the procedure prescribed by 
the Code will appiv where an appeal is 
taken lo a Civil Court lr<»m the decree 
of the Revenue Court, or such decree is 
transferred for exe<ution lo the Civil 
Court. (’01) 28 Cal ,532 (537). 

(4) Settlement Officer appointed under 
East Punjab Holdings (Consolidation and 
Prevention of Fragmenlalion) .Act (1948) 
is not Revenue Court. (1965) .AIR 1965 
Punj 454 (455): 196.5 (2t Cri LJ 669: 
1965 Cur LJ 293. 

3. MaHlnldar's Courts. — (1) These 
arc Civil Courts but esUiblished under a 
special law with a special form of pro- 
cedure prescribed for suits contemplated 
therein. (’93) 17 Bom 645 (647) (DB) • 
AIR 1966 Mvs 5 (8): (1965) 1 Mys LJ 

223. 

(2) The Code generally has been held 
to he inconsistent wilh tlic nature of the 
special Act and therefore not applicable. 
('88) 13 Bom 5.52 (553, 5.54) (DB) * ('12> 

6 Sind LR 67 (70) (DB) • (’92) 17 Bom 
045 (047) (DB). 


[The Code of] Civil Procedure, 1908 


[S 6 N 1-3] 619 


6. Pecuniary jurisdiction. — Save in so far as is otherwise expressly provided, 
nothing lierein contained shall operate to give any Court jurisdiction over suits 
the amount or value of the subject-matter of which exceeds the pecuniary limits 
(if any) of its ordinar>' jurisdiction. 

[1882, S. 6 last para 1877. Ss. 6 and 7; 1859, Ss. 383 and 384.] 


SECTION « — SYNOPSIS 
t. Scope. 

2. Pecuniary jurisdiction (General) — 

See Section 15. 

3. Determination of Jurisdiction. 

4. Decree In excess of pecuniary juris- 

diction. 

6. Execution of decrees in excess of 
pecuniary limits — See Section 38. 

6. Transfer of decree for execution — 

Jurisdiction of transferee Court. 

7. Value of subject matter. 

1. Scope. — (1) Section <!oes not apph 
to proceedings which sue not suit*? (»r con 
tinualion ol suits. ('26) .\IH 1920 (!a! 8.53 
(854) (DB). 

(2) Word ‘Suit’ in Section 0 cannot i)C 
interpreted to include ’execution proceed- 
ings'. .\IK 1966 Ker 318 i320r 1966 Kei 
L.I 530: (1889) ILK 16 Cal 465. (AIK 
ISIO Cal 161 and AIK 1936 Pat 177. Dis- 
sented from.) 

(But see (’40) 1940 Nag L J‘Hir 24-1 
(249). (The word 'suit* includes pnaced- 
ings in execution.) J 

i2-.\) In claim suit, Court can stay exe- 
cution ol decree, though passed by superior 
Court. AIK 1969 .\ndh Pra ‘236 (237). 

(3) Muusif witli a pecuniary iuri>dielion 
up to Rs. 2000. can entertain appliealiou 
to execute an award lor Ks. 1.5,000 passed 
by the President ol the Caleutla Improve 
nieiU Tribunal in an apportionment ease, 
the proceeding hclore the Improvement 
Tribunal not being a suit. (’26) AIR 1926 
Cal 853 (854) (DB). 

(4) Court can try incidentally an issue 
as to properly the value t)l whicli is 
bevond its jurisdiction. (‘37) .\IK 1937 
Rang 219 (220) ^ A\K 1969 .\ssam 81 (84*: 
1969 Cri LJ 8.54 . (.MR 1968 Rai .368. Dis- 
sented from.) 

(5) A relcrence l« Civil Court under 
Sedion 146 of the Code o| Criminal Pro- 
cedure is neilher a suit nor a proceeding. 
Competency of the Court consists in its 
territorial jurisdiction alone a»d not in its 
pecuniary jurisdiction. (’58) .AIR 1938 Pat 
308 (309, 310): 1958 Cri L Jour 796 (DB). 

(6) Proceedings before Civil Court under 
Section 146 (1-A) Criminal P. C. arc not 
in nature of suit. AIR 1965 All 442 (442); 

1965 (2) Cri LJ 337. 

(7) Section 6 speaks of only the 
pccuniry jurisdiction and not of territorial 
nor even of jurisdiction of the Court with 
reference to the nature of the suit. This 
section is not primarily concerned with 
actual fixation of pecuniary limit of ordi- 
nary jurisdiction. Thai is essentially with- 
in province of the Civil Courts Act. .AIR 

1966 AP 66 (67: (1905) 1 Andh WR 306. 


(8) The City Civil Court and not tlu' 
High Court, has exclusive jurisdiclion lo 
entertain and dispose ol suit under Sec - 
tion 19. Hindu .Marriage .Act (1955) with- 
out any qualilicalion that the matter .should 
be within the pecuniary limits of its juri>- 
diclion. AIR 1960 Cal 577 (579. 580i. 

2. Peeiiaiary jurisdiction (General.) — 

See Section 15. 

.3. Determination of jurisdiction. — ( 1 ) 

The “value oi a suit " for the purfioses ol 
jurisdiclion is determined bv the valuation 
in the plaint. ('541 AIR 19.54 All 749 
(7.50) * ('51) 3 Peijsu LR -158 (461) * ('4 1 1 
AIR 1941 Nag 138 1139); ILR (1941) Nag 
194 (DBl * ('29) AIR 1929 Bom 337 (339i 
(DB) * ('95) 17 All 69 (76i iI)B) * (*94) 
16 All 286 (288) (DBl * (‘88* 10 All .521 
(528i (DBl * ('90) 15 Bom 82 |83) (DBi ' 
(■•24) AIR 1924 Cal 783 (785): 51 Cal 737 
(DB) * (',34 1 AIK 1934 Lah 80.3 lS03' 
('17) AIR 1917 Mad 6(>.3 (6G3i ('15i AIR 

1915 .Mad (’)8.3 (684) iDBl ^ (‘281 AIR 192S 
Nag 288 (288); ‘24 Nag LR 23 • r99' 2 
Oudh Cas 103 (106. 107) * ('35) AIR 193.5 
Pat 160 (161): 14 Pal 414 (DBi ' ('15* 
.\IR 1915 Sind .3 i3i: 9 Sind f.H 161 
(DH) ^ AIR 1959 Punj 646 (648). (.Mici 
determination hv Court. i>laint must be 
amended.) * 19.59 MPL.I 1015 (lOICx " 
(1905I 69 Cal WN -169 (472). 

fSce also (‘34) AIR 1934 Pal 184 (18,5, 
186): 13 Pal .329 (SBl. (Criterion is an 
examination of the plaint and not an 
cxannnalion of the Issues which have been 
framed.) * ('32) AIR 19.32 All 47.3 (474. 
(DB) ♦ ('.32) AIR 1932 All -460 (460t 
(DB) * (’31) AIR 1931 All C64 (664) • 
(’96) 20 Bom 675 (676) (DB).] 

[See however (’78) 2 Cal L Rep D-l 
(1.36. 137) (DB).] 

(2) Where the plainlifT bv fraud or inis 
represenlalion, deliberately overvalues < r 
undervalues the claini.s of choosing l*i> 
forum, the jurisdiclion is not determiiunl 
bv this valuation. (‘91) 1.3 All 320 (.322. 
,32.3) (DB) * (’93) 15 All 363 (365) (DBl ’ 
(’ll) 35 B*.m 239 (‘242) (DIL. (Consent of 
parties cannot afTcct jurisdiction.) ('12* 

16 Ind Cas 940 (941) (DBi (Call ('3.5) 

AIR 1935 Oudh 296 (297); 10 Luck 587 

(DB). 

[See (’37) AIR 1937 Cal 643 (644. 645).l 

|3) In the case of deliberate fraudulent 
valuation, it is the true value nl whirl) 
the plaint ought to have been valued that 
will represent the value of the suit. ('90) 

17 Cal 680 (683) (DB) ^ (’83) 8 Bom 31 
(33, 34) (DB). 

[See (’51) AIR 1951 Mad 661 (662. 6631.] 

(4) Jurisdiction is not affected by tlje 
delendant'a plea in the suit. (’50i .AIR 
1950 Madh B 14 (14) * (’46) AIR 1946 .All 
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Section 6 — Note 3 (contd.) 

379 (382): ILU (1946) All 692 (FB) * (*39) 
182 Incl Cas 178 (179) (Pat) * (*30) AIR 
1930 AI! 193 (198): 52 All 501 (FBi * ('88l 
10 All 524 (528) (DB) * (*89) 13 Bom 489 
(491) (DB) ('89) 1889 Pun Re No. 69. 
p. 220 * (\S8) 1888 Pun Ro No. 44, p. 112 
(FB) * ('26) AIR 1920 Mad 37 (38) * 
(’98) 21 Mad 271 (273) (DB). 

[See also ('10) 0 Ind Cas 131 (132, 133, 
134) (DB) (Cal) * (’91) 15 Bom 400 (405) 
(DB).] ^ 

(5) Where hi a mortgage suit a subse- 
quent morlgagoe is added as a defeiidanl 
who wants his rights to be inve.slignlcd 
and decided, the suit for the purpose ol 
jurisdiction has to be valued on the 
am«junt due on the plaintilT's prior mort- 
gage; the iurisdiction is not lost if the 
ainounls claimed on the prior and subse- 
quent mongages taken together exceed the 
pecuniary jurisdiction of the Court. ('51) 
AIR 1051 Bom 426 (428); ILR (1952) Bom 
1. (AIR 1941 Nag 138; ILR (1941) Nag 
194, Foil.) * ('41) AIR 1941 Nag 138 (140)': 
ILR (1941) Nag 194 (DB). 

|6) Wlierc the plninlilT institutes his 
suit in a particular forum by valuing his 
suit accordingly. lie cannot in appeal 
assert that the suit ought to have been 
tried by a Court of a lower grade than 
that in which it was instituted. ('40) AIR 
1940 Bom 242 (243, 244) (DB). 

17) Section 6 is subject to provi.si{)n 
expressly made in Section II of the Suits 
Valuation Act. (1962) 66 Cal WN 476 
(483). 

(8) The pecuniary jurisdiction is govern- 

ed by the value slated bv the plainlifT in 
the plaint and such jurisdiction is not 
ousted by the Court finding that a decree 
for a sum exceeding the limit of it.s ordi- 
nary pecuniary jurisdiction should be 
given to the plaintifT. AIR 1961 Madli Pra 
67 (71): 1961 Jab LJ 47. (8 CPLR 86 and 

9 Nag LR 112 and AIR 1941 Nag 346 
(350). Foil.; ILR 34 Cal 954 (FB) and 15 
Cal WN 506 and ILR 39 Cal 003, Di.ssrnl. 
from.) 

(9) The jurisdictional value of a suit 

does not change with the form of the 
xleorce and the forum of appeal is to be 
determined by the value of the suit and 
not by the value of the decree. AIR 1960 
Pun] 434 (436, 437). (83 Pun Re 1912 and 

AIR 1914 Lah 432 and AIR 1936 Lah 133 
and AIR 1938 Lah 765, Foil.; 16 Pun Re 
1908 (FB), Not foil.) 

(10) See also Section 15. 

4. Decree Id excess of pecuniary Juris- 
diction. — (1) Where A sues B in the 
Munsif’.s Court for recovery of Rs, 2.000 
for past mesne profits (i.e., mesne profits 
up to date of suit) and for future mesne 
prcdlls at the rale of Rs. 1,000 per annum 
and it is lound at the time of the decree 
Ihal the plninlin* is entitled to R.s. 4.r)00 
for past and lulurc inesne profits, or 
where A sues B in the Munsif’s Court for 
accounts valuing the suit tentatively al 


Rs. 500. and on the taking of accounts 
after the preliminary decree, the amount 
found due to plaintiff is Rs. 4,500, the 
Munsif's Court can pass a decree for 
Rs. 4,.500. ('94) 16 All 286 (290) (DB). 

(Accounts.) * (’ll) 33 All 97 (99) (DB). 
(Redemption.) * (’27) AIR 1927 Bom 83 
(83): 50 Bom 8.39 (DB). (Not following 
21 Ind Cas 783 (Bom).) * (’,32) AIR 1932 
Bom 111 (113): .56 Bom 23 (DB) * (’29) 
AIR 1929 Bom 337 (.339) (DB) • (’47) AIR 
1947 Cal 68 (70): ILR (1946) 2 Cal 599 
(DB). (AIR 1925 Cal 1076: 5.3 Cal 14 
(FB), Foil.) * (’25) AIR 1925 Cal 1076 
(1081. 1082. 1083): .53 Cal 14 (FB). (Ap- 
pioving 21 Cal 5.50 and 40 Cal 56, Over- 
ruling AIR 1915 Cal 352: 43 Cal 6.50 and 
AIR 1920 Cal 517.) * (’18) AIR 1918 Mad 
998 (1002): 40 Mad 1 (FB) * (’15) AIR 
1915 Mad 683 (684) (DB) * (’02) 25 Mad 
54.3 (.544) (DB) * ('21 ) AIR 1921 Pat 118 
(119, 120): 6 Pat L -lour 54 (DB) * ('17| 
AIR 1917 Pat 3.34 (335): 2 Pat L Jour 394 
(DR) ♦ (',34) AIR 19.34 Pat 204 (207): 13 
Pa! .344 (FB) * ('39) AIR 1939 Rang 115 
(117): 19.39 Rang LR 134 (DR) ♦ (’.37) AIR 
1937 Rang .320 (322): 19.37 Rang LR 214 
(FB). (AIR 1924 Rang .3.54; 2 Rang 408, 
OverniloclJ * ('43) AIR 1943 Sind 73 (74, 
7.5): ILR (1942) Kar 488 (DB) * (’25) AIR 
1925 Sind 324 (324, 328): 18 Sind LR 286 
(DB) ♦ (’13) 9 Nag LR 112 (115, 116) 

(DR) * (’95) 8 CPLR 86 (88) * (’ll) 9 
Ind Cas 414 (414) (Oudh). 


[See also (’52) AIR 1952 All 196 (197) 
(DB). (Compromise petition — Claim not 
originally included in suit included in the 
compromise petition and total amount 
exceeding pecuniary jurisdiction — 
decree could not be passed in terms of 
the compromise.) * (’25) AIR 1925 All 3/6 
(377): 47 .All 5.34 (DB) * (’91) 13 All .«0 
(.322) * (’86) 9 Mad 208 (212. 213) (DB) 
ron AIR IQOt MnH .508 (.509).] 


[But sec {'40) AIR 1940 Lah 180 089j 
(DB) * ('06) 1906 Pun Re No. 46 p. ‘6^ 
(167) ♦ (’29) AIR 1929 Lah 107 (10/. 

110) * ('12) 15 Ind Cas 77.3 (774): 1912 
Pun Re No. 96 * (’12) 13 Ind C;is 3U 
(313) (DB) iLah) * (’08) 1908 Pun Re 
No. 16. p. 88 (95, 96) (FB).] 

(2) In every case when the Court i* 
seized of jurisdiction, it csinnot and does 
not lose it by any change in the value 
the subjecl-malter of the suit after nie 
in.«titution of the suit, or by the praise 
ascertainment of its value in cases '^hicli 
do not admit of such ascertainment ot tne 
time of , the institution, except 
plaint is allowed to be amended. (4.1 1 
AIR 1943 Sind 73 (74. 75): ILR ( 1942 ) Kar 
488 (DB) • (’57) 19.57 Ker LT 1211 (121-). 
(Partition suit.) * (’18) AIR 1918 Mad 998 
(1002): 40 Mad 1 (FB): 1961 Raj LW 4/3 
(476): ILR (1961) 11 Raj 1173. (If during 
the course of proceedings it becomes 
necessary that there must be consolidft^ion 
of two or more actions, the Court cannot 
be deemed to be incompetent to exercise 
jurisdiction if the combined valuation o» 
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7. Provincial Small Cause Courts. — The tollowing provisions shall not 
extend to Courts constituted under the Provincial Small Cause Courts Act, 18S7, 
^[or under the Berar Small Cause Courts Law, 1905] or to Courts exercising the 
jurisdiction of a Court of Small Causes t>[under the said Act or Law, ‘‘[or to Courts 
in <J[any part of India to which the said Act does not extend] exercising a corres- 
ponding jurisdiction] ], that is to say, — 

(a) so much of the body of the Code as relates to — 

(i) suits excepted from the cognizance of a Court of Small Causes; 

(ii) the execution of decrees in such suits; 

(iii) the execution of decrees against immoveable property; and 

(b) the following sections, that is to say, — 
section 9, 


sections 91 and 92, 


Scclion 6 — Note 4 (contd.) 

Ifie suils consolidiilcd is beyond Ihe pecu- 
niarv Jiinit of (he Court.) 

tSc-e also 16 .Ml 286 (2901 (DBj. 

(CMliorwi.se tliL'ie would be no certainty as 
to (be (j)url in whicli suit sliould lie 
broufilit or as to the Court in which appeal 
should be brought.)] 

(8| 111 a suit lor damages tlie Court can- 
not award damages in excess ol il.s pe<u- 
niarv Jurisdiction. (’26) AIH 1926 Cal 596 
(f)96i (DB). 

(-1) The a.ssessmcnt of mesne profits in 
excess ol the pecuniary jurisdiction ol the 
Court does not render the decree null and 
void or willioul jurisdiction. (1962) 66 
Cal WX 476 (478). (.Alft 1925 Cal 1076 
(FB). Hel. on.) 


5. Execution 
pecuniary limits 

0. Transfer of 
Jurisdiction of 

Where a decree 


of dccrce.s in excess of 
— See Section 38. 

decree for execution — 
transferee Court. — (I) 

- is lianslerrcd for execu- 
tion to another Court under Section 39 (1) 
read with Order 21, Rules 5 to 8 the juris- 
diction of transferee Court to deal with 
the execution application does not depend 
upon either the valuation ol the suit, in 
which the decree had been passed, or the 
amount of the original decree, but on that 
actual amount under execution. .MR 1962 
All_ .aKG (588): 1962 All I.J 707. 

Value of subject-matter. — (I) 


words “value of the subject matter 


The 

. . - ■ in 

Si liiMi 6 and the words “value of the 
reiicf' Order 7, Rule 11 of the Code of 
Civil Procedure have been used in identical 
sense and the value of the subject mailer 
is, witliout more, the value of the relief. 
AIR 1961 Cal 229 (239): 65 Cal WN I (20) 

(SB). (AIR 1955 Cal 144 (DB). Over- 

ruled.) 

(2) The value of a suit for partition for 
the purpose ol Jurisdiction is the value ol 
tile share claimed by the plaintiff and not 
the value of the ^yholc property of wliich 
piirlilioii is sought. AfR 19.73 Pal .342 
(343): 19,53 BUR 359 (DB) • (1962) 28 
Cut IvT 433 (434). 

SECTION 7 — SYNOPSIS 

1* Scope and object. 

2 . Spits' excepted; ’ 


3. E.vcciitioii against immovable pro- 

perly. 

4. .Atlaclimciit before judgment. 

1. Scope and object. — (1) The section 
is intciKlcd to npjily to Small Cause Courts 
eslablislicd willi exclusive jurisdiction to 
trv small cause suits and also to other 
ci\i! (Courts ol ordinary original jurisdic- 
tion speciaily empowered to exercise small 
eau-'c jurisdiction in respect of specihed 
(hixsev o) suits. (’53) AIR 1953 Trav-Co 
41 (42) (DB). 

(21 The saving clause relating to rc- 
vLsion a.s contained in Section 20, Travan- 
core Cochin Civil Courts .\ct, 1951. is in 
apparent conflict with Ihe expre.ss firo- 
visi(m to the contrary as contained in Sec- 
lion 19 ot the .\cl and in Section 7, Civil 
Piocediirc Code, and has to Ihe extent of 
such repugnancy to be ignored as being 
v(*id under .•\rt. 251 ol the Constitulion of 
India. C53i AIR 19,53 Trav-Co 41 (43) (DB). 

(3) Section d<ies not apply to proceedings 
started in llie Stale of Tr.ivancore-Cochin 
before the Code of Civil Procedure l.\mend- 
nienli .-Xit, 1951 came into force, (‘all .\1R 
1954 Trav-Co 125 (126): ILR (1953) Trav- 
Co 776 (DB). 

(4 1 So far as the recording of evidence 
is concerned, neitlier Section 7 nor O. 50 
excludes Ilie operation of R. 13 of O. 18 
winch will. tlicreb)re, apply to llie SniaiJ 
Cause Cauirls lieuiuse of Section 17 ol llie 
Provincial Small ('aiise Courts Act. {'5.3i 
II. R (19.5;*.' 1 Cal 277 (278). 

(5) in respect of Small Causes Court 
decrees and orders, that no appeals !n\ 
against them is manifest in the provi- 
sions of S. 7 .'irul O. 50, Civil Procedure 
Code. (19.59) 1959-2 Andh WR 455 (-156). 

2. Suits exeeplcd. — (1) To .sec whether 
a parlitular suit is excepted Iroin the 
cognizance ol a ('.ourt of Small Causes, llie 
nature of Ihe plaint ami the reliefs sought 
are to he considered. (’37) .VIR 1937 I’al 
25 (27). 

(2) Wlicrc a compromise decree between 
A and B reipiired R to build wall accord- 
ing to certain spci'illealion, and the wall 
was not Imill accor<ling to specification, 
but after completing the wall filed suit 
for recovery of expenses of Rs. 190 such a 
suit is cognizable by Small Cause Court.. 
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sections 94 and 95 ^[so far as they authorize or relate to— 

(i) orders for the attachment of immoveable property, 

(ii) injunctions. 

(iii) the appointment of a receiver of immoveable property, or 

(iv) the interlocutory orders referred to in Clause (e) of Section 94] 
and 


Sections 96 to 112 and 115. 

[ISS2, S. 5; 1877, S. 7; 1859, S. 384.] 

[a] Inserted by Berar Laws Act IV of 1941. 

[b] Substituted by Berar Laws Act IV of 1941, for the words “under that Act". 

[cj Inserted bv the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), S. 5 
ll-4-51j. 

[d] Substituted for “Part B States" by A. L. O. (No. 2), 1956 [1-11-1956]. 

[f] Substituted by the Small Cause Courts (Attachment of Immovable Properly) Act 
I of 1926, for so far as they relate to injunctions and interlocutory orders". 


Scelion 7 — .Note 2 (contd.) 

-AIK KJGl Madh Pra 107 (107, 108): 1961 
.MFLJ lu6. 


(di The Rent Controller under the Delhi 
nciil (^ontrol Act, has lo. as I’ar may be, 
loliow (ho practice and procedure of a 

url (j 1 Small Causes. .\ suit lor possos- 
si(,>ii ol immovable property or for re- 
covery oI an interest in such property is 
excepted from the cognizance of Court ol 
Small Causes. Application under proviso 
to Section 14 of Rent Control Act being 
in the nature of a suit for possession of 
immovable property, provision contained 
in Order 23, Rule 3 does not and cannol 
apply lo that application. AIR 1969 Delhi 
7 (101. 

(4) Kerala High Court Amendments to 
Order 21, Rule 46 — Insertion of Rr. 46-C, 
46-1 — Order against garnishee under 
Order 21, Rule 46-C by Small Cau.se Court 
— Order though has force of decree under 
Rule 46-1 is not appealable — Provision 
<j!' Sections 96 to 112 of Code of Civil Pro- 
cedure have specifically been excluded in 
Iheir application to Small Cause Courts. 
AIR 1962 Kcr 233 (234): (1962) 1 Ker LR 
407 (DR). (AIR 1962 Ker 26, Overruled.) 

(5) Section 47, Civil P. C. is not inappli- 
<jib!e to Provincial Small Cause Courts. 
ILR (I960) 1 Cal 895. 

;j. Execution agnlnst ImmOTable pro. 
pe,.|y,_ ( 1 ) A Small Cause Court cannol 
execute it.s decree against n share in joint 
moDerty where part thereof is immovable 
properly. AIR 1914 Nag 13 (13): 10 Nag 
LK 17. 

(2) A Small Cause Court can create a 
(hart»e on immovable properly. AIR 1937 
All 194 (195): ILR (1937) All 418. 

[But sec AIR 1939 Nag 118 (120): ILR 
(1941) Nag 356.3 

(3) The question as to the jurisdiction 
of the Court to execute the decree has no 
relevance to the question as to its juris- 

-diction lo try the suit. AIR 1950 Cal 415 
.(417) (DB). 


(4) As a result of the amendment of 
Seclion 42 by U. P. Act (25 of 1954), a 
decree of a Small Cause Court cannot be 
executed against immovable property at all 
either by that Court because of the prohi- 
bition in the Civil Procedure Code, or by 
any other Court because of the restriction 
imposed by the amended Section 42. 
AIR I960 All 612 (513): 1960 All LJ 3.52. 

(5) Though the Judge on the Original 
Side and the Small Cause side is the 
same the Courts arc different under S. 33 
of the Provincial Small Cause Courts Act, 
and a transfer is essential to confer juris- 
diction on the Court on the Original Side 
lo attach and sell immovable properties 
for satisfying small cause decree. AIK 
1951 Mad 491 (492): 1951-1 Mad U 150. 

(6) Sec also Notes under Section 39. 

4. Atlaebraent before Judgaent. — (1) 

An attachment before judgment of move- 
able property by a Small Cause Court is 
not prohibited bv the seclion. .4IR 1919 
Cal 6 (7): 46 Cal 717 (720, 721) (DBi ♦ 
AIR 1925 Cal 1 (4): 52 Cal 275 (FB). 
(Held, that a Small Cause Court can pass 
an order for attachment of immovable 
property also but cannol actually attach.) 

(2) An order for attachment before Judg- 
ment of movable property falls within 
Section 94, Clause |b), and is not an 
“interlocutory order'' referred to in Sec- 
lion 94, Clause (e). .-VIR 1925 Cal 1 (6): 
.52 Cal 275 (FB). 

(3) It bad been held before .\ct I ol 
1926 that an attachment before judgment 
of immovable property was not prohibited 
by the section. AIR 1925 Mad 589 (591): 

48 Mad 488 (DB) • AIR 1925 Cal 1 (5): 

52 Cal 275 (FB). (Approving AIR 1924 Cal 
193 and Overruling AIR 1923 Cal 176: 49 
Cal 994.) 

(4) The Small Cause Court to which 
original suit is transferred can pass an 
Older for attachment of immovable pro- 
perty before judgment. (’58) 1958 Andh 
LT 557 (558). 
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8. Presidency Small* Cause Courts. — Save as provided in Sections 24, 38 to 
41, 75, Clauses (a), (b) and (c), 76, 77 and 155 to 158, and by the Presidency 
Small Cause Courts Act, 1882, the provisions in the body of this Code shall not 
extendc to any suit or proceeding in any Court of Small Causes established in tho 
towns of Calcutta, Madras and Bombay; 

'^[Provided that — 

(1) the High Courts of Judicature at Fort William, Madras and Bombay, 

as the case may be, may from time to time, by notification iii the 
^[Official Gazette], direct that any such provisions not inconsistent 
with the express provisions of the Presidency Small Cause Courts Act, 
1882, and with such modifications and adaptations as may be specified 
in the notification, shall extend to suits or proceedings or any class of 
suits or proceedings in such Court; 

(2) all rules heretofore made by any of the said High Courts under Sec- 

tion 9 of the Presidency Small Cause Courts Act, 1882, shall be 
deemed to have been validly made.] 

L1882, S. 8; 1859, S. 382.] 


[a] Provisos inserted by the Code of Civil Procedure (Amendment) Act I of 1914. 
fb] Substituted by Government of India (Adaptation of Indian Laws) Order, 1937, 
[1-4-1937] for “Local Official Gazette." 

Ic] Sections 2, 3, 10 to 14. 28 to 37, 42 to 53, 55 to 60, 62 to 64, 73, 74, 78 to 85, 
87, 88, 94, 95, 132 to 136, 139, 141 to 149, 151 and 153, as amended iipto 
1-1-1965 extended to all suits and proceedings in the Court of Small Causes, 
Calcutta— see Cal. Gaz , 20-4-1967, Pt. L n. 757. 


SECTION *8 — SY.NOPSIS 

1. Scope. 

2. Proviso, 

■3. “Save as provided .... by the Pre- 
sidency Smail Cause Courts Act. 
1882”. 

4. Execution of foreign decrees. 

1. Scope.— (1) The word “suit” in the 
section includes decree passed therein. 
Hence Section 48 docs not apply to a 
•decree passed by a Presidency Small Cause 
(^urt and it can be executed even after 
the expiry of Ihc twelve vears’ period 
mentioned in that section. (’50) AIR 1950 
Mad 504 (506): ILR (195U Mad 1 (FH/. 
(AIR 1941 Mad 477, Overruled.) * (’42) 
AIR 1942 Pat 128 (128) (DB). 

2. Proviso,— (1) First proviso is intend- 

ed to be supplementary to the rules ot 
.procedure prescribed by the High Court 
under Section 9 of the Presidency Small 
Cause Courts Act. 1882. (’52) AIR 1952 

^al 671 (672) (DB) * (’18) AIR 1918 Mad 
■645 (646). 

[See also AIR 1967 Bom 361 (363); 68 
.Bom LR 857. (S. 104 is not extended to 

Presidency Small Cause Courts by Bombay 
High Court.)] 

(2) Under special procedure in Rule L 
of Chap. 23 of Rules of Practice and Pro- 
cedure made by Calcutta High Court under 
SccUon 9 of Presidency Small Cause 
Courts Act read with Section 8 withdrawal 
of application to sue as poor person does 
not bar second application to sue as such 
poor person and such withdrawal without 
leave of Court to bring fresh application of 
suit is not hit by either Order 23, R. 1 


(3j of Code or by Rule 1 (3l of Rules of 
Practice and Procedure. AIR 1965 Cal 233 
(235): 09 Cal WN 580. 

(3) Dismissal of application with brief 
pronouncement without stating conlenlions 
raised and reasons for conclusion is not a 
judgment within the meaning of Order 20, 
Rule 1 of the Code, which is applicable 
to Presidency Small Cause Court in 
Madras. AIR 1963 Mad 87 (88): (1962) 2 
Mad L.J 443. 

(4) Chapter 37 of Rules of Praclicc and 
Procedure framed by Calcutta High Court 
under Section 8 (2) does not include rule 
similar to Order 39, Rule 2 of tlie Code. 
Hence. Order '39, Rule 2 of Code does 
not apply to Presidency Small Causes 
Court ol Calcutta. AIR 1968 Cal 234 (237, 
238). 

3. ^Save as provided by the Pre- 

sidency Small Cause Courts Act, 1882”. — 
(1) As to the provisions of the Code, which 
have been made applicable, by the Presi- 
dency Small Cause Courts .\ct itself to 
Small Cause suits, sec the following cases. 
(’51) ILR (1951) 2 Cal 474 (479) • (’21) 
AIR 1921 Bom 180 (181); 4.5 Bom 972 
(DB) * (’10) 6 Ind Cas 722 (722) (Mad). 

LSce aUo (’47) AIR 1947 Cal 1 (8): ILR 
(1947) 1 Cal 537 (SB) * AIR 1962 Pat 
272 (272, 273): 1962 BLJR 56. (In view 
of special provision in Section 31 (b) of 
Presidency Small Cause Courts Act — 
Decree can directly be transferred to 
concerned Civil Court in another State 
notwithstanding Order 21, Rule 5.)] 

4. Execution of foreign decrees. — (!) 
Presidency Small Cause Court held had no 
jurisdiction to execute the decree of a 
foreign Court. (’51) AIR 1951 Mad 289 
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Gujarat * • 

In Sfc!iun 8 in the opening para, after the words “Calcutta, Madras and Bombay" 
insert the words “and in the city of Ahmedabad." 

—Gujarat Act XIX of 1961 as amended by Guj. Act XXXII of 1961, S. 21 and 
Schedule [1-11-1961], 

PART I 

SUITS IN GENERAL 

JURISDICTION OF THE COURTS AND RES JUDICATA 

9. Courts to by all civil suits unless barred. — The Courts shall (subject to 
the provisions herein contained) have jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance is either expressly or impliedly barred. 

Explanation A suit in which the right to property or to an office is contested 
is a suit of a civil nature, notwithstanding that such right may depend entirely on 
the decision of questions as to religious rites or ceremonies. 


[1SS 2, S. 11; 1877, S. 11; 1859, S. 

Sccliou 8 (conid.) 

(290). (Observations of Sheshagiri Aiyar J. 
in AIR 1918 Mud 645, Held, obiter and nol 
correct.) 

(2) See also Order 51, Rule 1. 

SECTION 9 — SYNOPSIS ' 

1. SCOPE. 

2. COI HT AND TRIBUNAL — DISTINC- 

TION. 

3. JURISDICTION OF COURTS— GENE- 

R.AL 

4. .Absence of jurisdiction and error 
in the exercise of it. 

6. Consent cannot give or oust juris- 
diction. 

6. Ohjeclioii to jurisdiction — See 

ScM-lion 21. 

7. Jurlsdielion with reference to sub- 

ject iiinttcr. 

8. Consensual Jurisdiction. 

9. Local jurisdicllon — Sec Sec- 

tion 10. 

10. Personal jurisdiction — See Sec- 
tion 20. 

11. Pecuniary jurisdiction — See Sec- 
tions 6 and 1.5. 

12. Valualion of plaint determines 
jurisdiction — See Section 15. 

13. Appellate jurisdiction — Sec Sec- 
tion 9(). 

14. Jurisdiction of foreign Courls — 

See Section 13. 

15. “SUBJECT TO THE PROVISIONS 

HEREIN CONTAINED.” 

16. SUITS OF A CIVIL NATl RE. 

17. Suits relating to rights in pro- 
perly. 

18. Other common law rights. 

19. Suit by Government servant 
for arrears ol salary. 

20. Right of worship. 

21. Right relating to religious 
and other processions. 

22. Right of burial. 

2.3. Right of person elected as • 
director or chairman to act , 
as .such. ' 

24. Right of franchi.W. ‘ * 



25. Suit for dissolution of mar- 
riage. 

26. Restitution of conjugal 
rights. 

27. Right of person as member 
of club. 

27-A. Rights under contract. 

27-B. Suit for accounts. 

28. Suit for rent. 

29. Suit for administration. 


30. Suit for office. 

31. Suit for fees allached to reli* 
gioiis ofTice. 

31-A. SUITS NOT OF A CIVIL NATURE 


— See Notes 32 to 39. 

32. Suit whether lies where there la 
no such right as that claimed. 

33. Right of privacy. 

34. Suits involving principally caste 
property. 

35. Suits relating to caste pro- 
perly. 

36. Suits for inspccljon nndt 
rendition of accounts of 
caste properly. 

37. Suits relating to expulsion 
from caste. 

38. Suits for upholding mere dignity 
or honour. 

39. Suits relating purely to religious, 
rites or ceremonies. 

40. SUITS EXPRESSLY BARRED. 


41. Exclusive jurisdiction of Revenue 
Courts. 

42. Bur by the Criminal Procedure 
Code. 

43. l^latters dealt with by a special 
tribunal. 

44. Domestic tribunal. 

45. Suits on judgments. 

46. SUITS IMPLIEDLY BARRED. 

46-A. Political questions. 

47. Acts of State. 

48. Suits barred on the ground of 
public policy. 

• ‘49. Barrister, if can sue for hi^ 
' • ■ ffees, . ' " 


■' 50. Fraud. 

tv Yo 

I /I , -w' 


i 



^ulf. 
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52. Summary and concurrent 
remedies. 

53. AUernalivc Courts. 

64. ACTS OF LEGISLATUKE — 
POWERS OF CIVIL COURT TO 
QUESITON. 

Topic Indlcolor 

Elections — See Notes IG, 24. 

Foreign States and Government — See 
Note 46-A and Sections 84 to 87. 
Idols and religious and charitable trusts 
— See Notes 16, 20. 21, 39. 

“Ollice” — See Note 30. 

Onus — See Note 1. 

Religious marks in a temple — Sec 
Note 16. 

Removal of obstruction to public way — 
See Note 18. 

Selling aside decrees — Sec Note 50. 

Suits against Government, Public and 
Judicial OfTicers — See Notes 47, 48 
and Sections 79 and 80. 

Suits against Municipal Corporation — See 
Notes 16, 24. 43 and 51. 

Suit against State — See Note 47. 

Suit by defeated claimant in Insolvency 
Court — See Note 53. 

Suit for share in offerings — See Note 31. 
Suit regarding temple property — See 
Notes 17 and 39. 

Suits regarding partitions, sales or registra- 
tion by Revenue authorities under 
Rent and Revenue Acts — See 
Note 41. 

Suit relating to private trusts — See 
Note 17. 

Thoroughfares — See Notes 18 and 21. 

1. Scope* — (1) A litigant having a griev- 
ance of a civil nature has, independently 
of any statute, a right to institute a suit 
in some Court or other unless its cogniz- 
zance is either expressly or impliedly bar- 
red. 1955 Rai LVV 512 (513) * AIR 1958 
Andh Pra 403 (405): 1958 Cri L Jour 739 * 
1958 Andh LT 383 (384) • AIR 1957 Pal 
564 (570) (DB) * AIR 1953 Nag 302 

(304) * AIR 1953 Trav-Co 541 (542) * AIR 
1952 Mad 273 (275): ILR (1952) Mad 540 
(DB) * AIR 1951 Cal 147 (147, 148): ILR 
(1952) 2 Cal 49 (DB) * AIR 1943 Cal 59 
(01, 62) (DB) * AIR 1942 Oudh 93 (90): 17 
Luck 206 (DB) * AIR 1941 Cal 167 (1V2): 
ILR (1940) 2 Cal 342 (DB) ♦ AIR 1935 
Rang 376 (385): 13 Rang 648 (FB) ♦ (1906) 
28 All 545 (549, 550) (FB) * AIR 1925 Bom 
188 (192): 49 Bom 291 (DB) * (1901) 28 
Cal 28 (35) (DB) • (1897) 24 Cal 107 (111. 
113) (DB) * AIR 1916 Mad 1119 (1121): 38 
Mad 41 (43) (DB) * AIR 1961 SC 149 
(153): (1901) 1 SCR 610. (Section 23 of 
Ajmer Land and Revenue Regulation does 
not bar jurisdiction of Civil Court to en- 
tertain suit to challenge factum, validity 
and legality of adoption.) • AIR 1969 Mad 
108 (110): ILR (1908) 3 Mad 638 (DB) * 
1967 MPLJ 904 (FB) ♦ AIR 1967 Mad 318 
(323): (1966) 2 Mad LJ 226 * AIR 1966 MP 
104 (106): 1966 MPLJ 100 * AIR 1965 Cal 
148 (151): 68 Cal WN 767. (A right to sue 

IVol. 2.] 3 A. M. 40 


is not barred by the provisions of the 
Calcutta Municipal Act.) * 1962 All LJ 162 
(DB) * AIR 1901 Pal 142 (144); 1961 BLJR 
3 (FB) * AIR 19.59 Punj .58] (582) * 

(1958) 1 Andh \VR 283. 

(2) As far as the C. P. C. is cf)ncerned, 
the word suit means a suit instituted in 
a civil Court by the presentation of a 
plaint. Any otiier proceeding instituted 
e\cn in a Civil Court would not be a suit. 
(1965) 67 Bom LR 903 (904): 1966 Mah 
LJ 334 (DB) * AIR 1966 Pal 305 (312): 
ILR 44 Pat 22 (DB). 

(3) Civil Courts being Courts of unlimit- 

ed jurisdiction subject to limits of pecuni- 
ary jurisdiction imposed by statutes and 
limits of Icrritorial jurisdiction must be 
presumed to have jurisdiction in respect of 
every civil right unless exclusion of such 
jurisdiction is c.\pres.sed or nccc.ssarily can 
be implied. AIR 1961 Mad 423 (426>: 

(1961) 1 Mad LJ 188. 

(4) In order that Courls may have juris- 
diction to try a suit, its cognizance should 
not have been expressly or impliedly bar- 
red and suit must be of civil nature. AIR 
1955 Punj 166 (169): ILR (1955) Pun] 840 
(DB) ♦ AIR 1958 Ori 26 (31) (DB) • 
1957-1 Mad L Jour 5 (6) (DB) * (1884) 6 
All 110 (112) (DB) * AIR 1969 Delhi 3 
(4) * (1968) 81 Mad LW 386 ♦ AIR 1967 
All 218 (220) • AIR 1967 Mad 182 (185): 
(1966) 2 Mad LJ 415 ♦ AIR 19CG Mad 225 
(230); ILR (1965) 1 Mad 614 (DB) » AIR 
1963 All 574 (577). 

(5) livery presumption should |>e mjide 

in favour of the jurisdiction of a Civil 
Court. AIR 1953 Nag 302 (304) * AIR 1953 
Pcp.su 107 (108): ILR (1953) Patiala 280 
(DB) * AIR 1952 Punj 340 (342) * AIR 

1051 Bom 423 (425): ILR (1952) Bom 1 
(DB) * AIR 1948 Pat 49 (51, 56): 26 Pal 
377 (DB) * AIR 1946 Pat 385 (389); 25 Pat 
7 (DB) ♦ AIR 1943 Lah 48 (49); ILR 
(1943) Lah 826 (DB) * AIR 1942 Lah 217 
(227); ILR (1943) Lah 191 (FB) ♦ AIR 
1941 Mad 530 (532): ILR (1941) Mad 850 
(FB) ♦ AIR 1941 Nag 220 (230): ILR 
(1941) Nag 279 (DB) ♦ AIR 1940 PC 105 
(110): ILR (1940) Mad 599: ILR (1940) Kar 
PC 194 • AIR 1940 Cal 554 (555) (DB) • 
AIR 1934 PC 84 (86): 61 Ind App 177: 57 
Mad 443 * AIR 1928 All 511 (513) (DB) * 
AIR 1933 Rang 124 (127): 11 Rang l25 • 
AIR 1969 Mad 108 (110): ILR (1968) 3 Mad 
638 (DB) • (1900) 2 Andh W'R 218; (1966) 
2 Andh LT 280 (282) * AIR 1966 Madh Pra 
104 (106): 1966 MPLJ 100 ♦ AIR 1966 Mys 
178 (183); 11905) 2 Law Rep 67 (DB) * 
1962 Raj LW 41 (42). 

[See aUo 1959 Ker LJ 34 (36).] 

(6) The exclusion of jurisdiction of Civil 
Courls is not to be readily inferred: such 
exclusion must be either explicitly ex- 
pressed or clearly implied. AIR 1956 Pal 
425 (427): 35 Pat 385 (DB) • AIR 1958 
Andh Pra 100 (102) * AIR 1958 Cal 65 

66) (DB) • AIR 1957 Mad 724 (726); ILR 

1957) Mad 832 • 1957 Andh LT 823 

826) ♦ (1957) 61 Cal WN 789 (791) (DB) 
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* AIR 1955 Pal 320 (325): 34 Pal 487 

(DB) * ILR (1955) 7 Assam 201 (208) * 
AIR 1953 Orissa 300 (303) (DB) ♦ AIR 
1952 Punj 94 (97) * AIR 1951 Bom 440 
(446): ILR il952) Bom 378 (DB) * AIR 

1969 SC 439 (44G»: (1909) 1 SCJ 792 

AIR 1969 SC 78 (90); (1968) 2 SCA 479 * 
AIR 1964 SC 322 (324); (1964) 1 SCR 752 

* AIR 1964 SC 807 (814) * AIR 1962 SC 

547 (550): (1962) 3 SCR 673 * AIR 1966 
Cal 285 (289) (FB) * AIR 1909 Delhi 3 
(4) * AIR 1969 Mad 191 (1981 ; ILR 

(1968) 3 Mad 335 ♦ (1968) 1 MLJ 153: 
ILR (1968) 2 Mad 792 * (1968) 2 MLJ 

463: ILR (1968) 2 Mad 432 * AIR 1969 

Mad 108 (110); ILR (1968) 3 Mad 638 
(DB) * AIR 1968 Andh Pra 311 (314): 

(1968) 1 Andh WR 413 (DB) * (196S) 2 
An WR 192: (1968) 1 Andh LT 278 

AIR 1968 Ca) 91 (95): 72 Cal WN 717 

* AIR 1968 Delhi 162 (163) * 15 Law Rep 

97: (1968) 2 Mys LJ 227 * (1967) 2 

Mad LJ 302: 80 Mad LW 44 (DB) * 
(1907) 2 Mys LJ 503: 12 Law Rep 568 * 
AIR 1967 Bom 92 (94): 68 Bom LR 180 
(DB) * AIR 1966 MP 104 (106): 1966 

MPLJ 100 ILR (1960) 2 Punj 844 (849) 

* AIR 1966 Orissa 1 (3, 4): 31 Cut LT 
996 (DB)^ * 1965 All WR (HC) 367: 1965 
All LJ 677. ( Prohibitions as to jurisdiction 
are not to be assumed: there has to be a 
clear and unambiguous provision in the 
enactment.) ♦ AIR 1965 Andh Pra 326 
(328): (1965) 2 Andh WR 88 (DB) » AIR 
1965 Mad 149 (151): 1965 1 Mad LJ 203 

* ILR (1964) Bom 80 (89): 1963 Mah LJ 

633 * (1964) 30 Cut LT 509 * 1964 BLJR 
122 (DB) * 1963 Ker LT 330 (332) * 1962 
MPLJ 738 (739) * AIR 1962 Mad 7 (15): 
(1962) 1 Mad LJ 92. (AIR 1954 Mad 454. 
merrulcd on another point.) * 1962 Raj 
LW 41 (42) * ILR (1961) 1 Punj 141 

(149) * AIR 1960 J and K 47 (49) (DB) * 
ILR (1960) 10 Raj 1589 (1591) * AIR 1959 
Ori 144 (145) ♦ 25 Cut LT 381 (DB) * 
(1958) 1 Andh WR 283 * ILR (1958) .Mys 
490 (496). 

[See also (I960) 62 Pun LR 410 (412).J 

(7) In interpreting the statute in ques- 
tion one shoud not necessarily make an 
attempt to abridge its operation or cut 
down or modify its objectives with a view 
to give elTect to the rule of interpretation 
that the ousting of jurisdiclion should not 
be readily inferred but should be clearly 
established. tl967) 2 Mys LJ 503: 1- 

Law Rep 568. 

•'8) It is well established that statutes, 
should in the absence of express language 
or words of necessary intendment to the 
contrary, be construed in such a wav as 
to avoid the elTect of transferring the 
delerminalion of questions of title from 
Civil Courts to the executive officers. AIR 
1959 Punj 206 (208); 61 Pun LR 208. 

(9) The onus lies on the parly, seeking 
to oust the jurisdiction, lo establish his 
right lo do so. AIR 1956 Mad 388 (390) * 
AIR 1958 Mys 148 (150) • AIR 1955 Pal 


320 (325): 34 Pat 487 (DB) * AIR 1946 
Pat 385 (389): 25 Pat 7 (DB) * AIR 1934 
PC 84 (86): 61 Ind App 177: 57 Mad 443 
* AIR 1928 Lah 121 (121): 9 Lah 504 

(FB) •“ AIR 1966 SC 1718 (1719, 1720): 

(1066) 3 SCR 617 * AIR 1967 SC 781 (785): 
(1067) 1 SCR 280 * AIR 1968 Delhi 162 
(1C3) * AIR J969 Mad 108 (110); ILR 

(1008) 3 Mad 038 (DB) * AIR 1959 

Orissa 144 (146): 25 Cut LT 381 (DB). 

(10) A liberal con.struction should be 

placed upon the section. (1890) 12 All 409 
(417) (FB) * (1887) 14 Cal 644 (648) 

(DB). 

(11) The general power vested in 
Courts under this section to entertain all 
suits of a civil nature does not carry with 
it the general power of making declara- 
tions except in so far as such power is 
expressly conferred by statute. (1910) 34 
Bom 676 (080) (DB). 

(12) There does not appear to be any 
express bar with respect to suits for a 
declaration in the negative. AIR 1959 Punj 
581 (582). 

(13) It is not the duty of the Court to 
initiate any proceedings on behalf of the 
parlies. AIR 1926 Pat 62 (63) (DB). 

(14) Where a party is not carrying out 
a bona fide litigation, he is not entitled to 
move the High Court in its equitable juris- 
diction. AIR 1951 Punj 79 (87). 

(15) Section 9 deals with jurisdiclion to 
entertain a suit and not with jurisdiclion 
to entertain an appeal. AIR 1957 All 25/ 
(258): ILR (1957) I All 287 (DB). 

(16) This section recognises the power 
of the legislature to vest in another tribu- 
nal exclusive powers over any given sub- 
ject-matter, and where exclusive jurisdic- 
lion is thus created by the legislature, the 
Civil Court evidently cannot interfere with 
it. AIR 1957 Pat 564 (570) (DB) * .AIR 
1964 Mys 107 (109): (1965) 2 Mys LJ 403 
(FB) ♦ AIR 1963 Pat 398 (400). (Ihe 
Bombay Civil Court is a Court contemplat- 
ed by the Civil P. C.) 

(17) The Administration of Evacuee 
Properly Act (1950), does not bar the 
jurisdiction of ordinary Courts. AIR 1957 
Punj 58 (60); ILR (1957) Punj 211 (DB). 

2. Court and tribunal — Distinction. — 

(1) There is a real distinction between 
Ccurt and a tribunal, irrespective of whe- 
ther the person constituting the tribunal 
is a Judge of a Court or appeal is pro- 
vided for from its orders to the High 
Court. AIR 1955 Punj 197 (210) (FB). 

[See also AIR 1968 Goa 78 (81). (Claims 
Tribunal under Motor Vehicles Act is not 
a ‘civil Court.’) 

(2) Whether an authority constituted 
under a special statute is an adminis- 
trative body or a tribunal discharging the 
functions of a judicial character or a 
Court, depends on the nature of the 
powers conferred on the authority by the 
statute. AIR 1954 Mad 340 (342) • AIR 
1968 Mad 360 (363): ILR (1958) Mad 614 
(DB). 
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[See also 1969 Lab IC 225: 1968 Kcr 

LT 610. (Aulhorily under Section 20 Mini- 
mum Wages Act, (1948) is tribunal and 
not Civil Court.) * AIK 1964 All 348 (348). 
(Munsil trying suit lor recovery of rent 
under S. 7-B, U. P. (Tcmproprary) Con- 
trol of Rent and Eviction Act functions as 
ordinary Court.) 3 

(3) While special Courts have jurisdic- 
tion over a limited class of suit.s specified 
in the statute the jurisdiction of the Civil 
Courts is not limited to any class of suil>. 
AIR 1954 Mad 340 (345» * 1967 Raj LW 21 
(24): ILR (1966) 16 Raj 691 (DB). 

(4) The principle that where in order to 
give a relief, it will be neiessary as an 
incidental matter to cover another subject 
otherwise within the e.xclusive jurisdic- 
tion of a dilTerent forum is applicable 
only to civil Courts and cannot be extend- 
ed to tribunals. (1968) 81 .Mad LW 386. 

3. Jurisdiction of Courts — General. — 

(1) Section 9 deals with Courts, not with 
the rights of parties, to find what the 
jurisdiction of the Court is and what civil 
suits it may try. AIR 1914 Cal 152 (153): 
41 Cal 384 (390) * AIR 1966 All 367 (369): 
1965 All LJ 549. (False allegations in 
plaint cannot give jurisdiction to Court 

where it has none.) 

(2) The section only provides for juri.'^- 

diction of Civil Courts but does not give 
a right of action. If a suit of civil nature 
is competent then civil Courls will have 
jurisdiction to try it. U can mean nothing 
more. AIR 1955 Punj 166 (170): ILK 

(1955) Punj 840 (DB). 

(3) Jurisdiction consists in taking 

cognizance of a case involving the deter- 
mination of some jural relation, in ascer- 
taining the essential points of it and in 
pronouncing upon them. (1887) 11 Bom 
488 (490) (DB) * (1962) 28 Cut LT 60 
(63). 

(4) Jurisdiction means the legal auth- 

ority to administer juslicc according to 
the means which the law has provided 
and subject to the lilnilation.^ imposed by 
that law upon the judicial authority. 
(1885) 7 All 345 (350) * AIR 1927 Boin 
272 (275): 61 Bora 416 (DB) * (1885) 7 

Ail 230 (239) (FB) • AIR 1925 Cal 373 
(375) * AIR 1921 Cal 34 (37): 48 Cal 138 
(FB) * (1909) 1 Ind Cas 86 (90) (DB) 
(Cal) * (1906) 33 Cal 08 (71) (FB) ♦ 
(1001) 28 Cal 324 (329) (DB) * AIR 1922 
Pal 322 (333) (DB) * AIR 1967 Kcr 97 
(99): 1967 Kcr LT 629 (DB). 

(5) The power and jurisdiction of a 
Civil Court to decide a particular matter 
depends on the general law and cannot 
be founded on a provision in a Govern- 
ment order. AIR 1965 Mad 639 (641): ILR 
(1956) Mad 17 (DB). 

(6) There is no legal aulhorily to ad- 
minister justice where the Judge has not 
been legally and validlv appoints as such. 
(1894) 16 All 136 (156) (FB) • (1898) 20 
All 267 (293, 294): 25 liul App 54 (PC) ^ 


(1883) 7 Bom 341 (344) (FB) * AIR 1962 
SC 1621 (1629, 1630): (1963) 1 SCR 778. 

(7) If a Judge, though validly appoint- 
ed, is disqualified from trying any parti- 
cular case by reason of his personal or 
pecuniary interest Ihcrcin he ha.s no lagal 
authority to administer justice. (1884) 10 
Cal 915 (919. 920) (DB) * (1895) 19 Bom 
*308 (611) (DB). 

l81 A Judge cannot legally administer 
justice where he acts outside the iimita 
lions imposed by the law upon his judi- 
cial aulhorily. (1912) 39 Cal 353 (362). 

(9) Limitations imposed by law upon 

(he judicial authority of a Judge may 
be lerrilorial or pecuniary or may refer to 
tile subjecl-matler of the litigation or the 
nature of the litigation or the class or 
rank of which the tribunal belongs. AIR 
1955 Pepsu 3 (8): ILR (1955) Patiala 215 
(DB) * (1885) 7 All 345 (350) (DB) * AIR 
1967 Ker 97 (99): 1966 Ker LJ 807 

(DB). 

(10) A Court must have jurisdiction 

throughout the proceedings until termi 
nation of those proceedings by the judg- 
ment of the Court. The jurisdiction con- 
tinues until something happens to take it 
away. AIK 1950 Pat 392 (417): 29 Pat 790 
(SB) * AIR 1961 Madh Pra 295 (297): 

1961 .MPLJ 587 (DB). 

(11) It an cH'cctive and valid order is 
passed under a statute the subsequcnl 
amendment (hereof or withdrawal of juris 
diction will not in the majority of cases 
alTcct the enforceability of such a valid 
and binding order. (1956) 60 Cal WN 
551. 

(12) If the Court has jurisdiction to try 
the suit when it comes on for disposal it 
cannot refuse to assume jurisdiction by 
reason of the fact that it had no uris- 
diction to entertain it at the date when 
it was instituted. AIR 1952 Bom 365 (373) 
(DB). 

[See also .AIR 1955 Bom 55 (59, 60): 56 
Bom LR 955. (Court must normally have 
regard to the circumstances existing us 
at the dale when the issue of jurisdiction 
IS tried and must decide it in the ligh^ 
of circumstances existing as at that date, 
and omit from consideration the slate ol 
things which prevailed when the suit waj 

filed.)] 

(13) Suit fur restitution of conjugal 
rights — Instituted before commencement 
of Hindu Marriage Act (1955) — Court 
clothed with jurisdiction under Act — 
Held Act having come into force during 
pendency of suit could not govern .suit. 
AIR 1962 Mad 400 (402, 403): 1962 Mad 
WN 223. 

(14) If a Court has no jurisdiction ovei 
the subject-matter of the litigation, its 
judgments and orders are mere nullities 
and have no elTect either as estoppel or 
otherwise and may be declared to be 
void by every Court in which they may 
be presented. AIR 1956 Cal 317 (319, 320) 
(DB) • AIR 1957 Madh Pra 7! (72) (FB? 
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* AIR 1958 Mad 490 (494): ILR (1958) 
Mad G22 (DB) * AIR 1952 Nag 275 (278), 
ILR (1952) Nag 534 (DB) AIR 1952 
Pepsu 119 (124): ILK (1952) Paliala 281 
(DB) AIR 1952 Raj 184 (180): ILR 
(1952) 2 Raj 415 (DB) =*= AIR 1952 Trav- 
Co 125 (128); ILR (1951) Trav-Co 624 =* 
AIR 1950 East Puiij 188 (193) (DB) =» 

AIR 1942 Cal 490 (497, 498): ILR (1942) 
1 Cal 149 * (1911) 38 Cal 039 (008, 669) 
(DB) AIR 1969 Madh Pra 44 (45): 1968 
MPLJ 698 (DB) ♦ AIR 1967 Kerala 97 
(99): 1967 Ker LT 029 (DB) * AIR 1909 
Orissa 21 (22) * 34 Cut LT 1175 * AIR 
1965 Manipur 52 (53) * AIR 1903 Pat 60 
(61): 1903 BLJR 20 * AIR 1962 Andh Pra 
479 (483): 1962 (2) Cri LJ 727: (1962) 2 
Andh WIV 290 (I'B). 


(15) An objection to jurisdiclion based 
on ovei valuation or under-valuation 
should he- dealt with under Section 11, Suits 
Valuation Act. The same principle has 
been adopted in Section 21, Civil P. C. 
AIR 1954 SC 340 (342): 1955 SCR 117 * 
AIR 1955 All 569 (571) (DB) * AIR 1956 
Andhra 253 (254). 


(16) Whether a Court has jurisdiction 
or not has to be decided with reference to 
the initial assumption of jurisdiction by 
that Court. AIR 1952 Nag 275 (277, 278): 
II.R (1952) Nag 534 (DB) * AIR 1962 SC 
1621 (1029, 1630): (1963) 1 SCR 778 
(1968) 1 MLJ 153: ILR (1968) 2 Mad 792. 


(17) Wl)at is to be looked into to deter- 
mine jurisdiclion of a Court is allega- 
tions made in plaint cause of action al- 
leged in plaint is important point to be 
taken into coiisideralioii while arriving al 
a decision ns to whether civil Court has 
jurisdiction or not and not what defen- 
dant alleges in support of his 

filing suit. (1959) 37 Mys LJ (DB) 
aIR 1966 Orissa 84 (85): 32 Cut LJ 94 * 
(1964) 30 Cut LT 199: ILR (1964) Cut 40 
(DB) * 1961 Raj LW 636 (037): ILR 

(1962) 12 Raj 188. 

(18) A Court is always clothed with 
jurisdiclion to see whether it has juns- 

AmT953 SC^^19^^95“^ 1*85** 
AIR 1953 Trav-Co 

I fill 229 f231): Pak LR (19o0) Lah oOo 
FfB) * ILR (1950) All 326 (329) * AIR 
low Mad 675 (677) (DB) * AIR 1940 Pat 
406 1408) (DB) * (1887) 11 Bom 488 

(4901 (DB) * AIR 1965 Mad 450 ^ (450. 
4511* (1965) 2 Mad LJ 150 (DB) AIR 
1964 Gui 22 (26): (1964) 5 Guj LR 265 * 
ILR (1063) Andh Pra 617 • (1967) 10 

Law Rep 805 (812) (DB). 

[See also AIR 1965 Andh Pru 2o (27): 

(1964) 2 Andh WR 225.1 

(19) Where the jurisdiclion of the 
Court is challenged, it cannot refuse to 
enuuire into question.^ on which its juris- 
diction depends. AIR 1965 Assam 12 (IM 
(DB) * AIR 1952 Trav-Co 125 (128): ILR 
(1051) Trav-Co 024 * AIR 1948 Oudh 138 
(139): 23 Luck 137 * AIR 1945 Cal 23 


(24): ILR (1944) 1 Cal 434 * AIR 1935 
All 678 (682): 58 All 98 (DB) * (1961) 1 
.Mad LJ 335 (DB). 

(1968) 2 Mad LJ 367. ( (1958) 1 MLJ 232 
and (1958) 2 MLJ 184, Overruled.) 

[See also AIR 1969 Mad 172 (170).] 

(20) A judicial investigation of all nl- 
legations and facts, sufTicient to guide the 
Court, should precede the admission or 
negation of jurisdiction. .MR 1951 Bom 
o'JO (391) (DB) * .MR 1933 Oudh 191 
(192): 8 Luck 670 (DB) * AIR 1917 Cn) 
48i (483) ♦ AIR 1921 Pat 32 (32): 5 Pal 
L Jour 397 (DB) * 74 Mad LW 167: (1961) 

1 Mad LJ 335 (DB). 

(21) When a Court is called upon to 

decide a matter of jun.'^dicUon, no ques- 
tion of hardship and no consideration of 
technicality can be permitted to afTcct 
the judgment. AIR 1920 Cal 113 (II4): 47 
Cal 555 (FB) * AIR 1938 Lah 129 (134) 

(DB) * AIR 1935 All 842 (842) • AIR 

1936 Cal 138 (141) (DB) * AIR 1935 

Rang 517 (518). 

(22) The presumption is in favour of 
giving jurisdiclion to the highest Court. 
(1912) 8 Nag LR 179 (181) * AIR 1935 
Rang 174 (176) * AIR 1929 Bom 471 
(473): 53 Bom 819. 

(23) It is the duly of the parly alleg- 
ing want of jurisdiclion to prove his 
allegation. AIR 1951 Ajmer 83 (2) (83) * 
.MR 1919 All 328 (328) (DB) * AIR 1935 
Oudh 96 (107) (DB). 


(24) Where the superior Court trans- 
fers a suit to the inferior Court with a 
direction to dispose of it according to law, 
the inferior Court has to consider whe- 
ther under the law the suit was maintain- 
able in any civil Court. The inferior Court 
cannot get jurisdiction from the mere 
fact of transfer. 1952 Raj LW 37 (39) 


DB). 

• 25) Jurisdiclion is not the same thing 
is procedure hut the words “jurisdiction” 
ind “proceedings” are interchangeable 
MR 1957 All 505 (515) (DB). 

(26) When a Court construes a sec- 
ion which ousts the jurisdiction of a 
:ivil Court, the section must be construed 
Irictly. AIR 1957 Bom 239 (240): ILR 
1957) Bom 720 (FB) * AIR 1966 SC 
718 (1719): (1966) 3 SCR 617 * AIR 

968 All 369 (379, 380): 1968 All LJ 595 
FB) * AIR 1969 J and K 9 (11): 1968 

Cash U 127 (FB) * AIR 1967 All 118 
120): 1967 All LJ 111 * AIR 1966 Madh 
>ra 104 (106): 1966 MPLJ 100 • 1965 All 
VR (HO 367: 1965 All LJ 677 * (1965) 
,7 Bom LR 903 (904): ILR (1966) Boro 
i32 (DB) ♦ AIR 1964 All 396 (405). (U. 

(Temporary) Control of Rent and 
Jviclion Act (1947) conferring special 
urisdiclion on authorities and rights of 
andlord under general law taken away.) 

(1904) 5 Guj LR 847 (860): ILR (1964) 
lui 1138 ♦ 1962 MPLJ 738 (739) ‘ AIR 
900 All 68 (70): 1959 All LJ 472 (DB) • 
JR 1960 Punj 11 (13) * (1?59) 61 Punj 
.R 932 (DB) * 1959 Ker LJ 34 (36) 
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AIR 1959 Punj 206 (208): 61 Pun LR 
208 * (1958) 2 Mad LJ 591. 

(27) Statute purporting to exclude juris- 
diction of civil Court but its language 
obscure as regards its scope — Principles 
for its interpretation where two meanings 
are possible Court will reject one which 
will make the statute oppressive in its 
operation — Court will not interpret the 
Act in a manner which will lead to multi- 
plicity of litigation or offend against w’ell- 
establislied principles of jurisprudence. 
AIR 1967 All 118 (120): 1967 All LJ 111. 

(28) No Tribunal can confer jurisdiction 
upon itself by misconstruing a section. 
AIR 1969 Goa 16 (25): (1968) 2 Lab LJ 
536: 1969 Lab IC 151. 

(29) Primn facie, no matter is deemed 
to be beyond the jurisdiction of a supe- 
rior Court unless it is expressly shown 
to be so, while nothing is within the juris- 
diction of ail inferior Court unless it is 
expressly shown on the face of the pro- 
ceedings that the particular matter is 
within the cognizance of the particular 
Court. What is true of inferior Courts is 
equally true of tribunals of limited auth- 
ority. AIR 1969 Goa 16 (22): (1968) 2 Lab 
LJ 530: 1969 Lab IC 151. 

;30) Plea of limitation involves a ques- 
tion of law alone and such a question 
of limitation affects the jurisdiction of 
Court. 1962 All LJ 229: 1962 All WR 

(HC) 26 (28) (DB). 

4. Absence of jurisdiction and error in 
the exercise of If. — (1) The existence of 
jurisdiction is very different from the 
exercise of iurisdiction. AIR 1952 Nag 278 
(281): ILR (1952) Nag 444 (FB) * AIR 
1958 Andh Pra 1 (3): ILR (1957) Andh 
Pra 326 (FB) * AIR 1958 Andh Pra 384 
(388): ILR (1958) Andh Pra 243 (DB) ♦ 
AIR 1952 Pal 458 (461): 31 Pat 746 (DB) 
* AIR 1952 Raj 184 (186): ILR (1952) 2 
Raj 415 (DB) * AIR 1941 Nag 364 (367): 
ILR (1941) Nog 266 (DB) * AIR 1940 
Pal 406 (408) (DB) ♦ AIR 1967 Ker 97 
(99): 1966 Ker LJ 807 (DB) * AIR 1966 
Pal 29 (31. 32): 1965 BLJR 594 (DB) * 
(1962) 28 Cut LT 60 (63) * AIR 1959 Cal 
404 (470. 471): 63 Cal WN 467 (DB) * 
1968 Punj LJ 61. 

(2) When there is jurisdiction over 

the person and the subject-matter, the 
decision of all other questions in the 
cause is only an exercise of that jurisdic- 
tion. AIR 1952 Nag 278 (281): ILR 

(1962) Nag 444 (FB) • AIR 1952 Nog 275 
(278): ILR (1952) Nag 634 (DB) * AIR 
1940 Pat 406 (408) (DB) ♦ AIR 1921 Cal 
34 (37): 43 Col 138 (FB) ♦ (1886) 8 All 
til (113) (FB) * AIR 1928 Cal 606 (608) 
(DB) * AIR 1920 Put 568 (569): 9 Pot 

527 (FB) • AIR 1923 Pat 242 (245, 247): 
2 Pot 335 (DB). 

(3) Jurisdiction does not depend upon 
the regularity of the exercise of that 


power or upon correctness of the decision 
pronounced, for the power to decide 
necessarily carries witli il the power to 
decide wrongly as well as rightly AIR 
1954 All 301 (393): 1954 Cri L Jour 847 * 
AIR 1958 Ker 158 (160) (DB) * AIR 1957 
Cal 59 (64) (DB) * AIR 1953 Pat 61 (62): 

31 Pat 708 (DB) * AIR 1953 Trav-Co 620 
(621. 622) (DB) ♦ AIR 1952 Nag 275 
(278): ILR (1952) Nng 534 (DB) * AIR 

1952 Pal 458 (461): 31 Pal 740 (DB) ♦ AIR 

I9.>1 Pal .529 (532): 30 Pat 366 (DB) * 
AIK 1943 .Mad 449 (450, 453): ILK (1943) 
.Mad 804 (DB) AlH 1921 Cal 34 (37): 

48 Cal 138 (FB) * (1905) 32 Cal 296 (315): 

32 Iiul App 23 (PC) * AIR 1920 Pat 568 
(569): 0 Pal 527 (FB) » (1900) 25 Bom 
337 (347): 27 Ind App 216 (PC) AIR 

1953 Pat 75 (77): 32 Pat 43 (DB) ♦ AIR 
1952 Trav-Co 316 (317): ILR (1951) Trav- 
Co 635 (DB) * AIR 1951 All 715 (2) (718) 
(DB) ♦ AIR 1926 Cal 1101 (1103) (DB) ^ 
(1885) 11 Cal 6 (8): 11 Ind App 237 (PC) 
♦ AIR 1964 SC 907 (910): (1964) 1 SCR 
495 * AIR 1967 Andh Pra 51 (55): (1966) 

I .An WR 11 (DB). (Decree passed in suit 
barred by lime — Court having iurisdiction 
over parly and subiect-matlcr — Decree is 
not a nullity.) * .AIR 1967 Ker 97 (100): 
1967 Ker Lt 629 (DB) * AIR 1960 Mad 
8 (9): (1959) 10 STC 207 ♦ AIR 19.59 Ker 
194 (196): 1959 Ker LT 1 (DB) * AIR 1959 
Manipur 12 (13) * AIR 1959 Raj 51 (53): 
II.R (1958) 8 Raj 969 (DB) * 1968 All LJ 
77: 1968 All WR (HC) 305. 

(4) The boundary between an error of 
judgment and the usurpation of power B 
that the former being reversible by an ap- 
pellate Court is only voidable, while the 
latter is an absolute nullity. AIR 1952 
Pepsu 119 (124): ILR (1952) Patiala 281 
(DB) * AIR 1958 .All 636 (638) (DB) * AIR 
1951 Bom 68 (69) (DB) * AIR 1951 Punj 
415 (416) ♦ AIR 1941 Nag 364 (367): ILR 
(1941) Nag 206 (DB) • AIR 1921 Cal 34 
(37): 48 Cal 138 (FB) ♦ AIR 1937 Cal 211 
(212): ILR (1937) 1 Cal 781 (DB) * AIR 
1962 Andh Pra 479 (483): (1962) 2 .Andh 
WR 290 (FB) * 1968 Punj LJ 64. 

(4-A) Jurisdiction — Exercise of — Exe- 
cution of decree — Power of executing 
Court to go behind the decree — Exer- 
cise of and existence of jurisdiction — 
Distinction. (1962) 28 Cut LT 60 (63) • 
1961 Jab LJ 1476 (1478) * AIR 1959 Cnl 
464 (470, 471): 03 Cal WN 467 (DB). 

(5) If in exercise of judicial discretion 
a Judge usurps jurisdiction, which he 
does not possess, that alone would be a 
valid ground of appeal. Where jurisdiction 
is usurped by a Court in passing an 
order, against which an appeal would lie 
if it had been passed with jurisdiction, an 
appeal against the order cannot be de- 
feated on the ground that the order was 
made without iurisdiction. AIR 1968 Pat 
362 (358) (DB). 

(6) Where u Court decides that it has 
jurisdiction to entertain a matter and on 
the basis of that decision adjudicates on 
the matter, the adjudication is not a 
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nullilv. AIR 1949 Mad 780 (783) (DB) * 
MR 1942 Mad 675 (677): ILR (1943) Mad 
217 (DB). 

[Sec also 1958 MFC 682 (684). (S. 74 

M. B. Panchayal Vidhan docs not imply 
exclusion of jurisdiction of Civil Court. )J 

(7) Where a tribunal is a regular one 
o'.ving its existence to an Act of the 
Legislature it has jurisdiction to determine 
what are the cases which fall within its 
jurisdiction and if the tribunal decides 
the question wrongly, the proper remedy 
is to file an appeal against it and not by 
way of challenging the jurisdiction of the 
tribunal. AIR 1947 Bom 41.3 (423) * AIR 

1962 Assam '98 (101): ILR (1962) 14 

.\ssam 359 (DB) '* AIR I960 Assam 59 

(60, 61, 62): ILR (1957) 9 Assam 315 
(DB). 

[Sec also AIR 1963 Pat 11 (14, 15); 

1963 BLJR 11. (An act done in wrong 

exercise of its jurisdiction by a tribunal 

is only amenable to correction by its 
superior authority and not the miiricipa! 
Court.)] 


[See however .MR 1951 Bom 68 |70) 
(DB).] 

(8) Where there is jurisdiction over 
the subject-matter but only non-compU- 
aucc with the procedure prescribed as 
essential for the exercise of jurisdiction, 
the defect might be waived, but the same 
may not be said in a case where there i.s 
inherent lack of jurisdiction. .MR 1958 
Andh Fra 384 (388): ILR (1958) Andh 
Pra 243 (DB) * AIR 1967 Ker 163 (169): 
1967 Ker LT 238 (DB) * AIR 1963 Pal 
286 (287, 288): 1963 BLJR 445 (DB). 

5. Consent cannot give or oust Jurisdic- 
tion, — Where the Court has no inherent 
jurisdiction, no amount of consent, ac- 
quiescence or waiver can create it. 

(1887) 9 All 191 (203): 13 Ind ,App 134 

tPC) * AIR 1957 Madh Pra 71 (72) (FB) 

* AIR 1958 All 636 (638) (DB) ♦ AIR 

1958 Manipur 7 (11) * AIR 1958 Pol 105 
(106) (DB) * AIR 1957 Assam 101 (102): 
ILR (1955) 7 Assam 451 (DB) * AIR 
1957 Mad 25 {31, 32); ILR (1956) Mad 

1200 (DB) * AIR 1957 Pal 61 (64): 3 j 

Pat 718 (DB) • AIR 1957 Punj 214 (218): 
ILR (1957) Punj 1032 (DB) * .MR 1954 
SC 340 (342): 1965 SCR 117 ♦ AIR 1051 
SC 230 (237, 242): 1951 SCR 380 AIR 
1054 Mad 103 (105): ILR (1953) Mad 

1047 (FB) • AIR 1956 Bom 459 (466): 

ILR (1956) Bom 100 (DB) * AIK 1956 

Hyd 129 (130): ILR (1956) liyd 368 

tuB) • AIR 1956 Mad 680 (681): ILR 

1967) Mad 78 (DB) * AIR 1956 Pal 294 
(297): 35 Pat 292 (DB) • AIR 1956 Trav- 
Co 200 (203): ILR (1966) Trav-Co 206 
(DB) * AIR 1955 Andh 175 (176) ♦ AIR 
1965 Cal 161 (162) (DB) * Am 1955 

Mimipur 39 (40) * AIR 1954 Bom 176 
(177 - ILR (1954) Bom 334 (DB) • AIR 

934 i*al 104 (107); 32 Pat 540 (DB) * AIR 
1953, All 458 (459) (DB) * AIR 1953 Nag 


136 (138): ILR (1953) Nag 433 (DB) • 
AIR 1953 Vind Pra 51 (54) * AIR 1952 

Raj 184 (186): ILR (1952) 2 Raj 415 

(DB) ♦ AIR 1960 East Punj 188 (193) 
(DB) ♦ AIR 1948 Cal 322 (329) (DB) * 
AIR 1947 PC 78 (79): 74 Ind App 50: 

1947 FCR 59 ♦ AIR 1969 Goa 16 (22): 

(1968) 2 Lab LJ 536: 1969 Lab IC 151. 

(This is so even in regard to Tribunal.) * 
AIR 1969 Mad 172 (176): (1968) 2 Mad 
LJ 367 * (1969) 71 Pun LR 41 (43): 1968 
Cur LJ 391 * ILR (1967) Guj 982 (994): 
9 Guj LR 1018 * (1967) 10 Law Rep 805 
(812) (DB) * 1966 All WR (HC) 799 * 
AIR 1966 Oris.^a 84 (86); 32 Cut LT 94 ♦ 
AIR 1965 All 589 (590): 1965 All LJ 849 
♦ (1965) 10 FLR 219 (All): (1965) 2 Lab 
LJ 593 * AIR 1965 Andh Pra 25 (28): 
(1964) 2 Andh WR 225 * AIR 1965 Cal 59 
(65): 69 Cal Wi\ 545 * AIR 1965 Guj 131 
(134): (1965) 6 Guj LR 99 (DB) • AIR 
1965 Manipur 52 (53) * AIR 1963 All 117 
(118) ♦ AIR 1963 Ker 114 (115): 1962 

Ker LJ 1267 AIR 1963 Pal 118 (121): 
1962 BLJR 681 (DB). (Petitioner not 

estopped from raising objection in writ 
petition.) * 1963 Raj LW 284 (287) * 1962 
All WR (HC) 25. (Invalid reference to arbi- 
tration under Section 22 of U. P. Conso- 
lidation of Holdings Act (1954) — Princi- 
ple of acquiescence or estoppel not appli- 
cable.) * AIR 1962 Cal 635 (637): 66 Cal 
WN 970 (SB) ♦ AIR 1962 Madh Pra 310 
(311): 1962 MPU 343 * 1962 Raj LW 41 
(45) * AIR 1961 Punj 87 (91): ILR (I960} 

1 Punj 341. (Bui rule has its limita- 
tion and cannot extend to cases where the 
Court has Extraordinary Original Civil 
Jurisdiction.) * AIR 1960 All 730 (732): 
I960 All U 220. (Although a mistake 
committed by a party in approaching a 
wrong Court does not confer jurisdiction 
on a Court, the circumstance has to be 
taken into consideration in deciding whe- 
ther the High Court should interfere in 
revision or not.) * AIR I960 Andh Pra 371 
(371); 1960 Cri LJ 75 * AIR I960 J & K 
29 (33) (DB) * AIR 1960 Raj 105 (112): 
ILR (1959) 9 Raj 869 (DB) • AIR 1959 
Punj 646 (648) * AIR 1959 Raj 136 (140): 
1959 Raj LW 212. 

[See also (1967) 1967-2 Mad LJ 57: ILR 
(1968) 1 Mad 630. (Court not wanting in 
inherent jurisdiction — Filing of suit in 
accordance with agreement — Neither 
party can question jurisdiction of 
Court.) * 1959 MPLJ 566: AIR 1959 Madh 
Pra 13 (17) (DB). (Bar under Administra- 
tion of Evacuee Property Act (1950) — 
Custodian impleaded at pis own request 
not precluded from raising bar.)] 


(2) Where the Court has jurisdiction, the 
consent of parties will not oust it. AIR 
1955 Madh B 193 (197): ILR (1956) Madh 
B 237 (FB) • AIR 1955 Cal 161 (162) 
DB) • AIR 1954 Bom 176 (177): ILR 

1964) Bom 334 (DB) • AIR 1943 Lah 295 
296) • AIR 1930 Nag 189 (190): 26 Nag 
LR 103 • (1908) 30 All 660 (566, 567) 
(FB) • AIR 1959 Punj 646 (648), 
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(3) Estoppel against a parly cannot 

confer iurisdiclion on a Court where it had 
none. 1947 All WR (IC) (>7 (70) ♦ AIR 
1931 All 490 (494): 54 All 25 (FBI * AIR 

1960 Andh Pra 134 * AIR 1959 Pun] 040 

(648). 

(4) A party may waive irregularities m 

the exercise jurisdiction. .MR 1953 
Trav-Co 620 (621, 622) (DB) * AIR 1952 

Pal 328 (331): 29 Pal 149 (DB) * 1949 

Trav-Co LR 70 (71) (DB) * AIR 1943 Mad 
721 (724): ILR (1944) Mad 202 (DB) AIR 

1943 Mad 449 (453): ILR (1943) Mad 804 

(DB) * AIR 1922 Mad 447 (451): 45 Mad 
90 iDB). 

[Sec AIR 1951 SC 230 (237. 242): 1951 
SCR 380.] 

(5) A parly may waive an enquiry into 
the existence of facts necessary to give 
jurisdiction. AIR 1950 Pat 294 (297): 35 
Pal 292 (DB) * (1910) 35 Bom 24 (27, 28) 
(DB) ♦ AIR 1919 Mad 242 (244) (DB) * 
AIR 1926 All 650 (652) * AIR 1927 Bom 
135 (138) (DB) * (1908) 35 Cal 394 (399) ' 
AIR 1923 Pat 562 (563) (DB) * AIR 1923 
P;it 209 (211) (DB) * AIR 1922 Pat 34 
(35): 1 Pal 356 (DB). 

(6) Where the want of jurisdiction has 
to depend upon proof of certain facts, then 
if those facts have not been raised and 
piovcd, a party caimol be permitted to 
raise a plea ot w'anl of iurisdiclion so as 
to render its decision void and inefTcctivo. 
AIR 1956 Pal 294 (297): 35 Pal 292 (DB). 

(7) When a parly submits to the juris- 
diction of a Court and takes a chance of 
getting a decision in his favour he cannot 
be pcrmitlcd to challenge the jurisdiction 
of that Court after the decision has gone 
against him. .\IR 1956 Pal 294 (297): 35 
Pal 292 (DB) * AIR 1962 Pal 338 (339': 
1902 BLJR 294 (DB). 

(8) Where the Court has no jurisdiction, 
because of the privilege attaching to a 
party, that parly may waive the privilege. 
AIR 1952 Raj 184 (186): ILR (1952) 2 Raj 
415 (DB). 

(9) If the judgmenl of the Court cannot 
be elTeclive against the parly who has 
submitted to it, the Court will not exercise 
iurisdiclion. AIR 1954 Pat 164 (168): 32 
Pal 540 (DB). 

(10) Where there are two Courts having 

jurisdiction to try the suit, the parlies may 
agree that a suit should be brought in one 
of those Courts. Such an agreement docs 
not contravene the provisions of Sec- 
tion 28 of the Contract Act. .\IR 1956 
Frav-Co 200 (203): ILR (1956) Trav-Co 

206 (DB) * AIR 1957 Cal 240 (241) * AIR 
1957 J & K 7 (7) ♦ AIR 1955 Cal 101 
(162) (DB) • AIR 1956 J & K 26 (27) 
(DB) ♦ AIR 1954 Mad 845 (846): ILR 

(1954) Mad 855 (DB) * AIR 1946 Lah 57 
(60): ILR (1945) Lah 281 (FB) * AIR 1940 
.Ml 241 (242): ILR (1940) .Ml 232 (DB) * 
AIR 1968 Mad 194 (194): (1967) 1 .Mad LJ 
299 * AIR 1964 Mys 147 (151); (1963) 2 


Mvs LJ 513 (DB) ‘ (1963) 1 Mys LJ 194 ♦ 
AIR 1962 .\ndh Pra 452 (454): (1962} 1 

Andh WR 165 (DB). (It docs not deprir^ 
any Court of its inherent jurisdiction.) 

[See also AIR 1966 Mys 178 (183); (196o( 
2 Law Rep 67 (DB). (Parly having liberty 
to choose one among several forums 
provided by statute — Matter should he 
considered from point of view of coiilrxl 
and purpose of particular statutes.)] 

[Sec iiowever .■MR 1956 Madh B 120 
(l-M).] 

(11) It is one thing to say that the 
Court has no jurisdiction and quite another 
to say (hat the Court .should not enter- 
tain the suit because of the agreement of 
the parlies to file a suit in the particular 
Court. In the former case the Court lacks 
the necessary jurisdiction. In the lallcr 
case the Court retains its jurisdiction but 
refuses to entertain a suit in order to give 
cfFect to the valid stipulation of the con- 
tract between the parlies. AIR 1955 Madh 
B 193 (197): ILR (1956) Madh B 237 (FB). 

il2) In a case where the parties in pur- 
suance of a clause in conlract retiuc.st 
for the cliangc of forum to the Court in 
some other country the determination of 
the forum will depend upon the nature of 
the evidence that has to be produced by 
the plaintiff and the place where it will be 
most ea.sily available. .AIR 1967 Cal 24 
(25): ILR (1960) 2 Cal 85. 

0. Objectiou to jurisdiction — Sec Sec- 
tion 21. 

7. Jurisdiction with reference to subject- 
mailer. — (1) Jurisdiction with reference 

to the subject-matter of the dispute means 
jurisdiction with reference to the nature of 
the claim made. AIR 1956 Mad 610 (611) * 
AIR 1928 Nag 221 (222) * (1890) 15 Bom 
400 (403, 404, 405) (DB) ♦ AIR 1959 Raj 
162 (166)- 1959 Raj LW 459. 

(2) The juri.’idiclion with reference to 
the subject-matter of a claim depends upon 
the allegations in the plaint and not upon 
those W'hich may ultimately be found true. 
.AIR 1956 Hyd 17 (18): ILR (1953) Hyd 
829 • AIR 1957 Orissa 17 (19): ILR (1956) 

Cut 677 (DB) * AIR 1956 Sau 58 (60) 

(DB) * ILR (1955) Punj 553 (556) • AIR 
1954 All 171 (172) (DB) * AIR 1953 Pepsu 
107 (109): ILR (1953) Patiala 280 (DB) * 
AIR 1951 Bom 390 (391) (DB) * AIR 1951 
Him Pra 51 (51, 52) * AIR 1950 All 407 
(409): ILR (1951) 2 All 568 (DB) ♦ AIB 
1949 Bom 337 (339) (DB) * AIR 1946 All 
379 (382): ILR (1946) All 692 (FB) * AIR 

1942 Pat 493 (505): 21 Pat 397 (DB) • AIR 

1942 Lah 217 (223): ILR (1943) Lah 191 
(FB) * AIR 1922 Nag 10 (11. 12): 18 Nag 
LR 121 ♦ AIR 1930 All 193 (198): 52 All 
501 (FB) * AIR 1924 All 052 (654): 46 All 
553 (DB) ♦ (1888) 10 All 524 (628) (DB) • 
AIR 1967 SC 369 (375): (1964) 3 SCR 964 ♦ 
(1967) 8 Guj LR 297 ♦ AIR 1966 All 559 
(559): 1966 All LJ 316 * (1965) 69 Cal WN 
409 • AIR 1963 All 574 (578) * (65) 69 Cal 
WN 469. (The value for the purposes of 
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jurisdiction is ordinarily to be determined, 
on the basis of the claim made, not on 
the decision upon that claim.) * AIR 1902 
Andh Pra 447 (449): (19()2) 1 Andh WR 
36 * 1961 All L.T 854 * AIR 1960 All 573 

(577): 1960 All LJ 314 ILR (1960) Bom 
482 (DB) * ILR (1958) Cut 180 (184) * 
AIR 1955 Bom 55 (57, 58): .56 Bom LK 955. 

(3) The que.'.tion of maintainability ot a 
suit must be dealt with on the footing of 
the allegations in the plaint being correef. 
If, aflerward.s, the allegations are found to 
bv not correct the suit is liable to be dis- 
missed not on the ground that it is not 
maintainable but on its merits. AIR 1936 
Pat 572 (575) (DB) * AIR 1904 All 63 (64): 
1963 All LJ 907. (Suit for declaration 
that plainlilT is Indian citizen and for 
permanent injunction restraining Govern- 
ment from deporting him out of India — 
Maintainability — Afiplicatiou for tem- 
porary injunction — .Application cannot be 
dismissed on sole ground that suit is not 

maintainable under Section 9, Citizenship 
Act.) 


(4) It is necessary to consider what the 
cause of action in the plaint is and what 
is the .substantive relief which the plain- 
tiff would be entitled to. if he succeeds in 
the suit, in order to determine whether the 
Court has jurisdiction, irrespective of what 
prayers the draftsman ha.s thought fit to 
pul in the plaint. AIR 1956 Bom 649 (649;. 

(5) Where facts are alleged indicating 

that a different Court has jurisdiction, the 
Court must determine all facts upon which 
its jurisdiction depends. AIR 1951 Bom 
390 (391) (DB) *AIR 1948 Oudh 138 (139): 
23 Luck 137 * AIR 1945 Cal 23 (24); ILR 
(1944) 1 Cal 434 * AIR 1965 Mad 450 

(450): (1965) 2 Mad LJ 150 (DB). 


(6) Civil Court having no jurisdiction 
over subject-matter of suit — It cannot 
decide any question on merits — It can 
simply decide question of jurisdiction and. 
order return of plaint for presentation to 
proper Court if it comes to conclusion that 
it has no jurisdiction. AIR 1965 SC 338 
(342): (1964) 3 SCR 763. 

(7) The illegality of the claim made in 
the plaint cannot take away Uie iurisdic- 
lioii of the Court to entertain the suit, 
though it mriy be a ground of defence to 
the suit. AIR 1933 Sind 29 (32): 26 Sind 
LR 395. 

8. Consensual Jurisdiction. — (1) Where 

a consensual' jurisdiction conferred by a 
statute requires for its constitution the 
ponsent of nil the parties, this must mean 
the consent of all whose interests are con- 
cerned in the proceedings. The absence of 
consent, whether due to unwillingness to 
consent or Inability to consent as in the 
case of minors, is equally fatal. AIR 1944 
PC 6 (0). 

9. Local Jurisdiction — Sec Section 16. 

10. Personal Jurisdiction — See Sec- 
tion 20. 


11. Pecuniary Jurisdiction — See Sec- 
tions 6 and 15. 

12. Valuation of plaint dcfcrmlncs juris- 
diction — Sec Section 15. 

13. Appellate jurisdiction — See Sec- 
tion 96. 

14. Jurisdiction of foreign Courts — Sec 
Seclion 13. 

15. “Subject to the provisions herein coii- 
lulncd”. — ( 1 ) A decree passed in contra- 

vention of Seclion 47 of the Code is a 
nullity. AIR 1956 Cal 317 (319) (DB). 

16. Suits of a civil nature, — (I) Suit 
of Civil nature ordinarily means a suit in 
which any valuable right is sought to be 
enforced. In most cases a justiciable right 
has a pecuniary value. AIR 1962 All 20 
(21) * 1967 AU'WR (HC) 610 (611). (Suit 
of a civil nature means suits to enforce 
legal rights.) 

(2) It is not Ihc status of the parties 
to the suit but the subject-matter of the 
suit, which determines whether or not the 
suit is one of a civil nature. AIR 1939 
All 394 (397): ILR (1939) All 345 (DB) • 
AIR 1948 All 382 (392, 393): ILR (1949) All 
26 (FB) * AIR 1965 Andh Pra 326 (328): 
(1965) 2 Andh WR 88 (DB) ♦ AIR 1969 
Delhi 220 (228), 

[But see AIR 1936 All 117 (117, 118) 

(DB).] 

(3) A civil right means a right vesting in 

a person in his capacity as the citizen of 
a State, and it does not seem to matter 
whether that right arises out of a statute 
or otherwise, and when a tax is imposed 
on a citizen and he claims that he is not 
liable and goes to Court to establish that 
right, he is asserting a civil right. .MR 
1960 All 84, Diss from. AIR 1965 Punj 459 
(402): 67 Pun LR 729 (FB) * AIR 1959 
AH 607 (608): 1959 All LJ 727 (DB). 

(“Civir* means pertaining to private rights 
and remedies of a citizen.) 

(4) In view of Section 9, Court cannot 
entertain a suit which is not of a civil 
nature. Prima facie suits raising questions 
of law, religious rites and ceremonies only 
are not maintainable in a civil Court for 
they do not deal with legal rights of parlies. 
The explanation to the seclion implies two 
things, namely, (i) a suit for an olTIcc is 
a suit of a civil nature and (ii) it docs not 
cease to be one even if the said right 
depends entirely upon a decision of a ques- 
tion as to the religious riles or ceremonies. 
AIR 1961 SC 1720 (1724): (1962) 2 SCR 509. 

(5) The Explanation to this section cer- 
tainly does not confine the limits of the 
nature of suits contemplated by the main 
section. The section lakes within its broad 
sweep all questions where one person 
claims any privilege in himself as against 
others. It cannot be assumed that only a 
right which is claimed, in relation to a 
temple, such as the right to perform wor- 
ship in a temple, or the right to receive 
religious honours or privileges attached to 
an office as its perquisite or remuneration 
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could be ngUated under Scrlion 9. AIR 

1967 Mad 451 (453): (1967) 1 ML.I 371. 

(6) Wliere a proceeding is in aid of 
csiabUshing a civil right or Tor disputing 
one it would be a civil proceeding. Broad- 
ly speaking if the procccding.s taken 
establish or negative a man’s ollice or 
status or would alTcct his right to properly 
of any kind it will be a civil proceed- 
ing. AIR 1963 Cal 364 (366) (DB). 

(7) A suit by or against the Governiiienl 
or a local authority like a municipality can 
be one of a civil nature. .\IR 1940 Lah 
451 (454). 

(8) In every democratic country the right 
of franchise is considered to be a very 
valuable right, and though the exercise of 
the right results in electing members h* 
legislative bodies, which have political 
power, the nature of the right is essential- 
ly of civil character. .AIR 1959 .All 607 
(609) (DB). (AIR 1958 Andh Pra 612, 
Dissented from.) 

t9) Right to seek election of legislature 
is civil right. Election petition is civil 
proceeding within Arliclc 133 of the Con- 
stitution. AIR 1959 All 607 (610) (DB). 

(AIR 1958 .Andh Pra 642, Dissented from.) 
[See however (1967) 8 Guj LR 337.] 

(10) Suit for declaration of plaintifT's 
light to palta and possession of land. 
Piainlifl claims rights of a purely civil 
nature which a civil Court is competent to 
determine and grant redress. There is no 
law which expressly or by necessary 
implications of its provisions bars such a 
suit. (1961) Andh LT 836 (846) (FB). 

(11) Questions relating to caste or to 
religious riles or ceremonies or to social 
matters, are not questions relating to civil 
rights. (1910) 34 Bom 455 (458) (DB) =•• 
(1869) 6 Bom HCR (AC) 19n (20n) (DB). 

[But see (1892) 16 Bom 281 (283) (DB).] 

(12) A suit in which the principal ques- 
tion is one relating to caste or to religious 
rites and ceremonies is not a suit of a 
civil nature. AIR 1939 Mad 102 (105) ♦ 
AIR 1958 Manipur 29 (30) • AIR 1939 Mad 
757 (758) (DB) • AIR 1935 Nag 156 (162). 

(13) Where the principal question in a 
suit is one of Q civil nature and the adjudi- 
cation on such question necessarily 
involves the determination of a caste ques- 
tion or a question relating to religious riles 
and ceremonies, the jurisdiction of the 
civil Court is not barred. (1877) 2 Mad 
62 (65): 6 Ind App 120 (PC) • AIR 1958 
Manipur 29 (30) * AIR 1958 Orissa 26 (31) 
(DB) • (1895) 19 Bom 507 (622) • (1887) 
11 Bom 534 (535) * AIR 1919 Low Bur 81 
(91): 9 Low Bur Rul 220 (FB). 

(14) The section draws no distinction be- 

tween a right of a civil nature existing 
at common law and one created by a 
statute. AIR 1956 Pal 205 (207) * AIR 

1949 Lah 131 (168): 60 Cri L Jour 598: 
Pak LR (1949) Lah 215 (FB) * AIR 1963 
Cn! 364 (367) (DB). 


(15) While a proceeding not governed 
by the Code cannot be said to be a civil 
proceeding, a proceeding governed by it 
is not necessarily a civil proceeding. There 
must be something in the jurisdiction of 
the tribunal which makes the proceeding n 
civil proceeding. .AIR 1957 .All 505 (515) 
(DB). 

(16) The naUire of a dispute which is 
essentially of a civil nature is not fiinda- 
nu.nlallv altered because, on the considera- 
tion of expediency, the Legislature has 
eiiliusted the jurisdiilion over the dispute 
to a special tribunal. .AIR 1957 Born 9 
(10): ILR (1956) Bom 925 (DB). 

(17) In the eye of the law idols arc pro- 
perly and the right to deal with such pro- 
perly must, in the event of dispute, be 
de*crmined bv a Civil Court. (1882) 4 Slad 
315 (316) (DB) * (1911) 12 Ind Cas 537 
(538) (DB) (Mad). 

(18) The removal or alteration of 
nnmams (religious marKs) in a temple is 
an interference with properly in respect of 
wlTu li a suit will lie in a Civil Court. 
(1907) 30 Mad 158 (166) (DB). 

(19) .A suit for a declaration of Civil 
rights in respect of certain contracts, arbi- 
tration agreements and awards is a suit of 
civil nature and a civil Court is not bar- 
red from taking cognizance thereof unless, 
it is cither cxpre.ssly or implicdlv barred. 
AIR 1960 Cal 702 (708, 709): 64 Cal WN 
016 (DB). 

(20) Suit for partition of Sishya Sancha- 
rnm and earnings made out of it — Not 
a civil nnlure — Suit is not maintainable. 
(1969) 1 An WR 142 (FB). 

(21) Right to run cuslomarv bull race 
is a right of civil nature. AIR 1967 Mad 
451 (453): (1967) 1 Mad LJ 371. 

(22) A suit by a Hindu wife for an in- 
junction perpetually rcslraining her Hindu 
husband from contracting a second 
marriage is a suit of a civil nature. AIR 
1964 Mys 247 (249, 250): (1964) 1 Mys LJ 
183. 

(23) Directive principles of Stale policy 
— Not enforceable in Court of law — The 
matter is entirely an administrative one. 
AIR 1964 MP 2,31 (232): 1964 MPLJ 527 
(DB). 

17. Suits relating to rights in properly. — 

(1) A dispute as to conditions upon which 
the properly of one could be held by an- 
other or the amount which one should pay 
to Ihe other for its use and occupation is 
dispute of civil nature. .AIR 1949 Lah 94 
(97): Pak LR (1949) Lah 139 (DB). 

(2) Village washerman service inam 
lands — Suit by inamdar for ejectment of 
trespasser is maintainable in civil Court. 
(1956) 21 Cut L Tim 152 (153) (DB). 

(3) A suit for partition is maintainable 
between the joint holders of a village 
blacksmith service inam. Such a suit is 
not prohibited by Section 21 of Madras. 
Hereditary Village Offices Act (3 of 1895). 
(1958) 2 Andh WR 608. 

(4) A suit to establish that the land is 
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a pari of the permanently settled estate lies 
in civil Court. (1885) 7'AII 140 (144, 145) 
(DB). 

(5) A suit for passing a scheme in res- 

pect of a private debulter estate is main- 
tainable in civil Court. AIR 1932 Cal 117 
(117) (DB) * AIR 1953 Mad 750 (753) 
(DB) ♦ AIR 1952 Cal 763 (768). ILR 

(1954) 2 Cal 41. 

(6) A suit for maintenance of an illegiti- 
mate child notwithstanding an order ol the 
Magistrate refusing to grant maintenance 
lies in civil Court. (1905) 32 Cal 479 (481) 
(DB). 

(7) A woman belonging to Christian 
community has a right by virtue of Sec- 
tion 9, C. P. C., to file suit for mainten- 
ance against her husband. AIR 1960 Mad 
225 (230): ILK (1965) 1 Mad 614 (DB). 

(8) A suit for a declaration of title to 
rent-bearing land is of civil nature. (1881) 
7 Cal 437 (441) (DB). 

(9) A suit to establish the plaintifT s 
right to a share in an occupancy tenure 
lies in civil Court. AIR 1923 Laii 500 
(501): 4 Lah 195 (DB). 

(10) A suit for partition of abadi land 
is a suit of civil nature. AIR 1921 Lah 


157 (159): 2 Lah 73 (DB). 

(11) A suit for joint possession of 
shamilat lies in civil Court. AIR 1915 Lah 
295 (296): 1915 Pun Re No. 44. 

(12) A right to succeed to a hereditary 
oilice is properly and a claim to such right 
is cognizable by civil Court. AIR 1956 

Mad 146 (147, 148): ILR (1957) Mad 631. 

(13) A claim to succeed to a jagir is a 
ci>il right and in the absence of any 
express or implied bar a civil Court of 
competent jurisdiction is empowered to 
adjudlcalc upon the claim under Sec- 
tion 9, C. P. C. ILR (1961) 11 Raj 93 (98) 
(DB). 

(14) A claim lo Yajman Vritti is cogniz- 
able by a civil Court. AIR 1953 Madh B 
7 (9) (DB) * AIR 1942 All 320 (323): ILR 
(1042) All 821 (DB). 


(15) A suit lo set aside sale under Pub- 
lic Demands Recovery Act lies in civil 
Court: (1903) 30 Cal 619 (622). 

(16) Where the plainlifT has no interest 
in any properly but simply claims lo per- 
form certain duties, as where a jo'ut 
trustee of a temple claims to enjoy the 
management and superintendence of a 
temple, the Civil Court .cannot take 
cognizance of it. (1897) 19 All 428 (433). 

(17) A right to properly under the terms 
of a will is of a civil nature and a suit 
If. enforce the terms of the will is triable 
by a Civil Court. AIR 1963 Nag 276 (277): 
ILR (1953) Nag 665 (DB) • AIR 1953 Pal 
202 (204): 31 Pat 978 (DB). 

(18) Suits respecting temple and other 
rcliflious properly ar® cognizable by CiV5l 
Courts. (1882) 4 Mad 315 (316) (DB) * 
MR 1957 Andh Pra 498 (499) (DB) * AIR 
1957 Mud 583 (585) (DB) * (1889) 13 Bom 
548 (660) (DB) * (1894) 21 Cal 463 (409) 


(DB) • (1907) 30 Mad 158 (166) (DB) * 
AIR 1914 Low Bur 178 (178): 8 Low Bur 
Rul 145 (DB) * AIR 1967 SC 436 (440): 
11966) Sup SCR 270 * 1962 Jab LJ 117 
(118). 

[See also (1966) 2 Mad LJ 278 (282): 
ILR (1966) 2 Mad 92. (Private family 
endowment — Person in whom manage- 
ment is vesicd cannot alter lundamenlal 
principles relating to endowment which 
may destroy trust — Person in manage- 
ment cannot alter custom, mode of 
worship or character of institution — Civil 
Courl can grant appropriate relief in such 
cases.)] 

(19) Even in the case of a private trust 
a suit can be filed for the removal of the 
trustee or for settlement of a scheme for 
the purpose of efTectivcly carrying out the 
objects of the trust. If there is a breach 
of trust or mismanagement on the part of 
the trustee, a suit can be brought in a 
civil Court by any person interested for 
the removal of the trustee and for proper 
administration of the endowment. AIR 
1968 SC 915 (918, 919): (1968) 2 SCR 897. 

(20) Customary payments, such as 
mamuls in the Agency Tracts of Gunjarn, 
can be enforced by way of a suit in a 
Civil Court. AIR 1958 Orissa 15 (18): ILR 
(1957) Cut 501 (DB). 

(21) A right to priestly clues or volun- 
lary ofTerings of the jajmans for the 
funeral riles or ceremonies does not consti- 
tute properly. ILR (1958) .Andh Pra 642 
(618) (DB).‘ 

(22) Copyright is a properly, and there- 
fore, a suit seeking reliefs for infringe- 
ment of copy right is a suit of civil 
nature. AIR 1967 Mad 381 (384, 385): ILR 
(1964) 2 Mad 666. 

(23) The claim to succeed to a jagir was 
a civil right and in the absence of any 
express or implied bar, a Civil Court of 
compclent iurisdiclion was empowered to 
adjudicate upon the claim under Sec- 
lion 9 of the Code of Civil Procedure. 
1961 Raj LW 155 (157): ILR (1961) 11 Raj 

93 (DB). . . ^ . 

(24) Suit for partition of Jagir pro- 
perties as well as other movable and im- 
moval properties — The claim for other 
properties is cognizable bv civil Court 
unless it could be shown that such other 
properties became Jagir properties which 
was impartible. ILR (1966) 16 R^j 497: 
1966 Raj LW 469 (492) (DB). 

s 

18. other common law rights. — (1) 

The righl to lawfully use a public high- 
way is a righl of civil nature. (1897) 24 
Cal 324 (626) (DB) * (1895) 22 Cal 551 
(558) iDB) * (1904) 31 Cal 839 (846) 
(DB) • (1888) 15 Cal 460 (467) (FB). 

|2) A righl to kill one’s own cattle is a 
right of civil nalure. (1908) 30 .All 181 
(187. 188) (DB) * AIR 1930 All 753 (756) 

[DB). . ^ 

(3) A righl lo hoist the flag of a saint 
is a righl of civil nalure. (1910) 7 .All L 
Jour 830 (832). 
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(4) A suit for recovery of a debt which 
has accrued from the relationship of 
master and servant is of a civil nature. 
AIR 1953 Cal 613 (617). 

(6) Question of date of birth or of a 

person's age is a matter pertainim; to 
civil rights and civil Court have jurisdic- 
tion to decide it — Order on question of 
age is not an administrative order: 69 
Punj LR 179 (189): 1967 Cur LJ 70. (AIR 
1965 SC 961 and .AIR 1957 Trav-Co 121 
and AIR 1959 .Mad 88 and AIR 1963 MP 
335, Rel. on.) 

19. Suit by Government servant for 
arrears of salary. — (1) A suit fnr recovery 
of arrears of pay by a civil servant ior 
the period he was actually in olVicc is 
maintainable m a civil Court. .\1H 1951 

SC 245 (249): 1954 SCR 786 * AIR 19.55 

SC 600 (601): 1955-2 SCR 391 * AIR 1955 

Ca! 45 (48) (DB) * AIR 1955 .Assam 17 

(20): ILR (1954) 6 Assam 383 (DB) * 1965 
All LJ 292 * AIR 1961 Cal 626 (635): 65 
Cal WN 607 (DB). (Overruled on another 
point in AIR 1966 SC 951.) 

(2) Suit by Government servant for 
arrears of salary — Railway Establish- 
ment Code Vol. i, Rule 1314 (5) — Special 
provident fund contribution — Subscriber 
a non-gazclled officer, retired — Unsa.is- 
factory record of service of subscriber — 
Railway authorities contributing only sixty 
per cent of amount — Suit for recovery of 
withheld amount docs not lie in civil 
Court though it is common law liability. 
AIR 1968 Mad 87 (88, 89): 80 Mad LW 

381. 

20. Right of worship. — (1) A right of 
worship is n civil right. AIR 1955 All 68 
(73): ILR (1955) 2 All 128 (SB) * .AIR 1953 
Orissa 151 (152): ILR (1953) Cut 423 ♦ 
AIR 1948 Oudh 279 (281) * AIR 1915 Mad 
234 (235, 236) * AIR 1939 Mad 102 (106) ♦ 
AIR 1917 Mad 868 (889) * (1890) 13 Mad 
293 (297) (DB) ♦ AIR 1963 Ker 19 (50. 
51): 1962 Ker LJ 286. 

(2) A suit to establish a right of w'or- 
ship is a .«^uit of a civil nature. AIR 1952 
SC 245 (250): 1952 SCR 849: ILR (1953) 1 
All 42 • AIR 1917 Mad 903 (904) (DB) * 
(1891) 13 All 419 (422, 429, 430) (FB) * 
(1890) 12 All 494 (501, 505) (FB) * (1885) 
7 All 461 (474) (FB). 

(3) A suit to restrain persons from 
mterfering with the right of worship is a 
suit of civil nature. AIR 1954 Puni 47 
(48): ILR (1954) Puni 440 (DB) ♦ AIR 
1952 Punj 163 (165) • AIR 1925 Bom 209 
(209, 210) (DB) • (1885) 7 All 178 (182, 
184) (FB). 

(4) A suit will lie to restrain a rival 
class of persons from joining in worship. 
AIR 1944 Mad 416 (417) • (1882) 5 Mad 
3!3 (319) (DB) • (1883) 7 Bom 323 (328) 
(DB). 

(5) A seel of Chri.slinii.s cannot .vuc for 
paiiillon of a church building for purpose.s 
of exclusive worship by the sect. AIR 1917 


Mad 431 (440): 39 Mad 1056 (1071, 1078) 
(DB). 

tO) A suit will not lie to compel the 
hereditary priests of a temple to lake out 
certain ornaments from the temple 
Ireasury and to adorn the image on festive 
day.-;. (1880) 5 Bom 80 (82) (DB). 

(7) A suit will not lie to declare the 
rights of persons to stand in a parllculir 
row of the congregation, or to prescribe 
the modes of worship, prayers and religi- 
ous precedence. AIR 1939 Mad 102 (106). 

(8) .A suit to establish the mere right of 
holding a lighted torch inside the chariot 
during a car festival in a temple is not 
cognizable by a Civil Court. AIR 1953 
.Mad 701 (703). 

21. Right relating to religious and other 
processions. — (1) Persons have a right to 
« onduct a religious procession with ils 
iippropriale observances along a highway. 
AIR 1965 All 68 (73): ILR (1955) 2 All 
128 (SB) ♦ AIR 1948 Oudh 279 (281) * 
AIR 1925 PC 36 (38) * AIR 1931 All 674 
1670): 53 All 836 (DB) * AIR 1920 Bom 
15 (18): 44 Bom 410 (DB) * AIR 1918 
Bom 162 (163); 42 Bom 438 (DB) * AIR 
1919 Mad 674 (675): 42 Mad 271 (280. 281, 
282) (FB) * AIR 1925 Oudh 656 (657): 

ILR (1959) Cut 437 (DB). 

l2) A suit for a declaration of a right 
to take out a religious procession lies in 
a Civil Court. (1897) 24 Cal 524 (526) 
(DB) ♦ AIR 1931 All 341 (.346): 53 All 484 
(DB) * AIR 1925 PC 36 (36, 38): 52 Ind 
App 61: 47 All 151 ♦ AIR 1964 Orissa 18 
(20); 29 Cut LT 208 * ILR (1959) Cut 437 
(DB). 

(3) The worshippers in a mosque or 
temple which abuts on a high road can- 
not compel the processionist.»i to intermit 
their worship while passing the mosque or 
temple on the ground that there w'as con- 
tinuous worship there. (1950) 55 Mys HCR 
317 (321. 323) (DB) ♦ (1883) 6 Mad 203 
(217) (FB) * .AIR 1964 Orissa 18 (21): 29 
Cut LT 208. 

(4) A permanent arrangement validly 
come to between rival communities 
regulating their method of taking out 
religious processions will be upheld and 
enforced bv a Court of law. AIR 1929 All 
510 (520) (DB). 

[But see AIR 1948 Oudh 279 (282).] 

(5) The right to conduct procession 
extends to social or political processions 
including a funeral procession. AIR 1954 
Mad 179 (183, 184) * AIR 19.50 Bom 192 
(195) (FB). 

(6) A citizen has a right to Ale a 
declaratory suit to establish his right to 
conduct of non-religious procession with- 
out proof of special damage. AIR 1950 
Bom 192 (195) (FB). 

22. Right of burial. — (1) The right of 
burial is a civil right and an interference 
with the right of reciting prayers in con- 
nection with such burial is an invasion of 
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the civil right, in respect of which a civil 
suit would lie. (1907) 30 Mad 15 (16) (DB)* 
(1902) 26 Bom 198 (200) (DB) (1894) 
18 Bom 699 (702) (DB) ♦AIR 1930 Oudh 
54 (64): 5 Luck 489. 

[But see AIR 1930 Rang 143 (144): 7 

Rang 603 (DB).] 

23. Right of person elected as director or 
chairman to act as such. — (1) The right 
of a person elected as a director of a 
cempany to act in that capacity is a civil 
right and a suit will lie for an injunction 
re.'Jlraining other directors from wrong- 
fullv excluding liim from acting as a 
director. AIR 1924 Cal 982 (983): 51 Cal 
910 (DB). 

(2) A suit will lie for a declaration that 
the removal by the Slate Government of 
a person from the chairmanship of the 
Diftrict Board was illegal and for an in- 
junction restraining interference with Ids 
work as a chairman. .\IR 1943 Cal 59 
(61. 62) (DB). 

24. Right of franchise. — (1) A right to 

vote is a civil right. A suit, therefore, for 
a declaration that the plaintiff is a qualifi- 
ed voter, or for an injunction against the 
Chairman of a Municipality for his refusal 
to insert his name in the register of voters 
will lie. AIR 1921 Cal 85 (87); 48 Cal 

378 (DB). 

(2) Suit for a declaration that the plain- 
tiff has been duly elected is a suit of civil 
nature. (1897) 24 Cal 107 (111) (DB). 

(3) A suit for a declaration that the 
election of the defendant is void is a suit 
of a civil nature. AIR 1926 Mnd 319 
(320) * (1964) 1 Mad LJ 272. 

(4) A suit for a declaration that thb 
votes obtained by the majorilv arc invalid 
is one of a civil nature. AIR 1923 Bom 
305 (316): 47 Bom 809. 


25. Suit for dissolution of marriage. — 

(1) A suit for dissolution of a Hindu 
marriage is a suit of civil nature and 
a Court has iurisdiction to try such a suit. 
AIR 1939 Cai 430 (432) (DB). 

(2) A suit by a Hindu woman for a 
declaration that the second marriage 
between her husband and another woman 
is void in view of the provisions of the 
Hindu ^Ia^^iagc Act, 1955 is maintainable 
in a civil Court. As marriap is a status 
and with It arc matters relating to pro- 
perly. Succession and allied rights and 
the action of the husband and the second 
wife thereafter those rights it cannot be 
held that the first wife has no right to seek 
remedy by a suit In civil Court. (1964) 2 
Andh WR 142. 

26. Rcatltullon of conjugal rights.— (1) 
A suit for the enforcement of conjugal 
riglits and duties Is one of a civil nature 
and is entcrtainablc by the Civil Courts. 
(1801) 13 All 126 (139) (DB) * (1867) tl 
Moo Ind App 651 (610, 616, 616) (PC) * 
(1897) 19 All 616 (516, 517) (DB) • (1886) 
10 Bom 301 (810. 313) (DB) ♦ (1001) 28 
Cal 37 (44) (DB). (Suitable terms may 


however be imposed.) ♦ AIR 1924 Mad 49 
(51): 46 Mad 791 (DB). 

(2) The cause of action, in a suit for 
reslitulion of conjugal rights, consists in 
the wife’s absenting herself from her 
husband's house without his consent. 
(1894) 18 Bom 316 (318) (DB) * (1894) 18 
Bom 327 (331) (DB). 

(3) Where the parlies arc Christians, a 
decree for restitution of conjugal rights 
can be granted under Section 32 of the 
Divorce Act, 1869, only by Ihc District 
Court or High Court. AIR 1947 Posh 53 
(55) ♦ 1958 Andh LT 383 (385). 

(4) Suit for restitution of conjugal rights 
— Jurisdiction of Civil Court is barred in 
view of Sections 4 and 9, Hindu Marriage 
.Vet. AIR 1959 Madh Pra 410 (411): 1959 
MPLJ 928 ♦ AIR 1963 Punj 118 (119): ILR 
(1963) 1 Punj 84. 

(5) The scheme of the Hindu Marriage 
Act suggests that the District Court alone 
should deal with suits for restitution of 
conjugal rights and the jurisdiction of the 
Munsiffs and civil Judges to try such suit 
is taken away. AIR 1959 All 7 (9): 1958 
All LJ 560. 

(6) Jurisdiction of Court — Relationship 
of husband and wife — Special Court can 
still proceed to determine whether such 
relationship exists and to decide whether 
the case is a fit one to decree restitution 
of conjugal rights. AIR 1967 Punj 235 
(236): 68 Pun LR 744. 

27. Right of person as member of club. — 
(1) A suit lies in respect of the wrongful 
expulsion of a member from a social club. 
AIR 1939 Bom 35 (37). 

(2) Individual members of a society has 
the right to challenge by a suit the new 
constitution framed by the society, as being 
invalid and ineffective on the ground that 
the procedure for amending or changing 
the constitution prescribed by the rules of 
the .‘society and by the provision of the 
Societies Registration Act were not follow- 
ed and a Civil Court can take cognisance 
of the same. AIR 1962 All 610 (618): 
1962 All LJ 148 (DB). 

27-A. Rights under contract.— (1) A 
suit for a declaration of civil rights in 
respect of certain contracts, .'irbitration 
agreements and awards is a suit of civil 
nature and a Civil Court is not barred 
from taking cognizance thereof unless, it 
is either expressly or impliedly barred. 
AIR 1960 Cal 702 (708, 709): 64 Cal WN 
616 (DB). 

(2) Any dispute between parlies with 
regard to rights and privileges granted 
under a contract must be litigated in Ordi- 
nary Civil Courts and not in proceedings 
under Article 226 of Constitution. AIR 
1964 Madh Pra 42 (45): 1963 Madh Pra 
LJ 701 (DB). 

27-B. Suit for accounts. — (1) A suit for 
accounts Is an extraordinary remedy which 
is available to the plaintiff under special 
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circumstances. Such a remedy is frequent- 
ly resorted to in suits between principal 
.'uid agent between partners. and other 
persons between whom there is a fiduciary 
relationship and also of contract. In 
equity, a suit for accounts is enleitain- 
abie where there are circiimslanccs oi 
special complication necessitating the tak- 
ing of accounts, been examined. AlH 1960 
Punj 415 (416). (AIH 1900 EP 92 and AIR 
1954 Punj 179, Rel. on.) 

(2) Where the plaintifT could not assess 
before the .suit the amount due to him. 
The test in all cases is, whether having 
regard to the terms of the agreement be- 
tween the parties and the nature of the 
work done by the pininlin', it was possible 
for him to bring a suit for a delinUc 
amount or for an amount which was ascer- 
tainable or on the other hand, a total suin 
which could only be determined after 
the accounts in the pussc-ssion of the 
defendant had been examined. AIR 1900 
Punj 415 (410). 

(3) A suit for an account only lies when 
the defendant is liable to account to the 
plaintifT. There must be something more 
than a mere relationship of debtor and 
creditor. The defendant must stand in 
some other relation to the plaintifT, such 
as that of agent or bailee or receiver or 
trustee or partner or mortgagee. AIR 
1959 Punj 92: 00 Punj LR 444. 

(4) An employee or an agent cannot sue 
the employer or the principal for accounl.«i 
except under very exceptional circum- 
stances. His suit, however, for specific 
.sum of money due to him as commission 
for specific work done is however main- 
lainable. AIR 1957 Mad 21 * AIR 1960 
Orissa 123 (125): 20 Cut LT 471. 

28. Suit fop pcnl. — (1) A suit for re- 
covery of arrears of rent is a suit of a 
civil nature. AIR 1953 Nag 302 (304). 

20. Suit for adminlslralion. — (1) The 
power to entertain an administration suit 
is given not by Order 20, Rule 13, but by 
Section 9 of the Code. AIR 1950 Lah 12 
(16): Pak LR (1949) Lah 697 (DB)*(1964) 
2 Andh WR 455: (1964) 2 Andh LT 277. 

(2) Neither Section 9 nor Order 20, 
Rule 13 is of any assistance in finding out 
the person or persons who can sue for 
administration. On a combined reading 
of Forni No. 14 in Appendix ‘A’ and Form 
No. 17 in Appendix ‘D’ it is reasonable to 
infer that a creditor is one of the persons 
who is entitled to gel a decree for the 
administration of the estate of his deceased 
debtor. It is, therefore, open to a creditor 
to sue for an administration decree. AIR 
1900 Mys 53 (50): ILR (1959) Mys 278 
(DB). 

(3) Estate duly administered — Applica- 
tion for Letters of administration made 
with object to agitate question of title — 
Application should be rejected — Question 
con be decided by way of regular suit. 


AIR 1953 All 507 (508). ((1910) 5 Ind 
Cas 395 (Cal) and (1912) 10 Iiid Cas 588 

(1) (Cal), Relied on.) 

(4) There is no bar to bring a suit for 
administration in respect of Jlie assets of 
more than one person. AIR 1960 Assam 
18.3 (185, 186) (DR). 

.30. Suit for ofTIcc. — (1) Tlie existence 
of an olTice involves the existence of some 
duties to be performed by the holder of 
tlic olTice. AIR 1951 Orissa 64 (69): ILK 
(1950) cm 337 (DB) * AIR 1957 Mad 522 
(529): ILR (1957) Mad 704 (DB) » AIR 
1916 Mad 379 (380) (DR) ♦ AIR 1931 Bom 
273 (274, 275) (DB) * AIR 1928 Mad 377 
(378) (DR) • AIR 1919 Mad 1020 (1028) 
(DB) * AIR 1917 Pat 37 (40): 2 Pat L 
Jour 705 (DB). 

(2) Rigid to ofTicc — Existence of duties 
— Duties must be enforceable by law, 
custom or usage. .MR 1953 Orissa 151 
(152): ILR (1953) Cut 423 * ILR (1954) 
Tiav-Co 1338 (1341) ♦ AIR 1951 Orissa 64 
(69): ILR (1950) Cut 337 (DB) * AIR 1939 
Mad 886 (886, 887): ILR (1940) Mad 40 
(DB) * AIR 1917 Pat 37 (39, 40): 2 Pat 
L Jour 705 (DB) * AIR 1901 SC 1720 
(1727): (1902) 2 SCR 509. 

(3) Right to ofTicc — No duties attach- 

ed to olTice — No suit will lie in civil 
Court. AIR 1953 Mad 701 (703) * AIR 

1939 Mad 886 (887): ILR (1940) Mad 40 
(DB) * (1910) ,32 All 527 (538, 540) 

(DB) * (1905) 28 Mad 23 (25) (DB) 

(1899) 9 Mad L Jour 355 (358) (DB). 

(4) Where a Mulinmmadan sued for pos- 
ses.^ion of an alleged hcrcdllary religious 
(»ince, the functions of which were the dig- 
ging np and burying a pot, distributing 
sherbet, collecting money and distributing 
a small portion thereof, it was held that 
the suit was not one for any religious 
OlTice. AIR 1916 Mad 379 (381) (DB). 

(5) A Gaywal Gaddi is not an olTice. 
AIR 1917 Pat 37 (39): 2 Pat L Jour 705 
(DB). 

(6) The explanation to Section 9 enacts 

that a suit in which a right to an office 

is In question is a suit of a civil nature. 

AIR 1956 Mad 146 (147, 148): ILR (1957) 
Mad 631 * AIR 1957 Punj 173 (181): ILR 
(1957) Piini 873 (FB)*ILR (1954) Trav-Co 
1338 (1340) * AIR 1939 Mad 102 (106) * 

AIR 1961 SC 1720 (1724): (1902) 2 SCR 

509. 

(7) The explanation to Section 9 has 

been enacted notwithstanding that the 
right to an office may depend entirely on 
a decision of questions as to religious 
riles or ceremonies. (1882) 5 Mad 313 
(318. 319) (DB) ♦ (1911) 11 Ind Cas 175 
(178) (DB) (Mad) ♦ (1909) 33 Bom 387 

(391) * (1909) 4 Ind Cas 894 (894) (DB) 
(Lah) * AIR 1959 All 598 (606). 

[Reversed on another point in AIR 1962 
All 610.] 

(8) Where the secular and religious 
duties of a mahant are interdependent and 
inseparably blended the Civil Court has 
jurisdiction to remove the mahnnl not only 
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1‘rom his secular but also from the religi- 
ous office. AIR 1940 PC 24 (29): 69 Ind 
App 32: ILR (1940) 1 Cal 266: ILR (1940) 
Kar PC 47. 


(9) It is not essential that the olVicc 
need be one which brings in any nrolUs 
to those claiming it. (1888) 15 Cal l69 
(162) (DB). 

(10) Suit in respect of right to oilice — 

To maintain suit it is not necessary that 
anv fees or emoluments should be attach- 
ed to olTiee. AIR 1951 Orissa 64 (69): II. R 
(1950) Cut 337 (DB). (Claim to purohil- 
.ship of temple.) * (1889) 13 Bom 429 
(433) (DB) AIR 1937 Mad 403 (404). 
(Claim to lead horse and hold kalasani.) 
“ AIR 1927 Cal 783 (785): 54 Cal 614 

(DB) AIR 1959 All 598 (606). (Reversed 
on another point in AIR 1962 All 610.) 

(11) Though a right to an honorary 
olTice to which no remuneration is attach- 
ed, such as that of a secretary of an 
association, is u civil right, a suit for a 
declaration that the plaintilFs dismissal 
from such olTice is not justified will not lie 
where his continuance in office depends 
upon rules which the society has power 
to alter at any moment. AIR 1915 All 197 
(197, 198): 37 All 313 (316) (DB). 

(12) A hereditary prist of a family or 

cla.-is of persons cannot by suit, compel 
such persons to accept his ministrations. 
(1867) 2 .4gra 80 (80) (DB) • (1910) 6 Ind 
Cas 864 (867, 868) (DB) (Cal) ♦ (1884) 7 

Mad 424 (427, 428) (DB) * AIR 1916 Pal 

215 (216): 1 Pal L Jour 381 (DB) * AIR 

1919 Pat 312 (313) (DB) * AIR 1929 Pal 

103 (107): 8 Pat 677 (DB). 


(13) A suit for a declaration of a right 
to perform “purohitgiri’ in a particular 
village to the exclusion of others wouid 
not be maintainable in view of Article 19 
(g) of the Constitution. AIR 1953 Hyd 1 

(3): ILR (1952) Hyd 481 (FB). 

(14) An exclusive right to officiate as 
hereditary priest of an entire village is 
neither a civil right nor an olTice. AIR 

1951 Kutch 56 (56). 

(15) The holding of a Birat Ja.imani is 

not per sc the holding of a religious olTu e. 
AIR 1953 Ra.i 144 (145): (1952) 2 Raj 

116 (DB) * ILR (1958) Andh Pra 642 (648) 

(DB). rr- 

(16) Sishya Sancharam js not an office. 

(1969) 1 An WR 142: (1969) 1 Andh LI 
201 (FB). 

(17) Question whether ^^as 

owner of property or its Mutawalli can- 

not be decided in writ jurisdiction but 

must be decided by ^ 

Si>«» Constitution of India, Article 226. AIR 

iSe? Raj 1 (4); 1066 Raj LW 682 (DB). 

81. Suit lor fees allached to religious 

office. (1) Fees or emoluments attached 

to an office can be recovered by soil, 
when the services are actually performed, 
from the yajman or H'e n f";; 
they were performed. (1871) 6 Mnd IK.R 


449 (451) (DB) * (1897) 7 Mad L Jour 23 
(25) (DB). 

(2) Fees or emoluments attached to 
r>iVice — Services cannot performed — Can 
be recovered by suit from usurper of officck 
1942 Nag LJ 443 (444) ♦ (1879) 2 Mad 62 
(65): G Ind App 120 (PC) * (1899) 17 Cal 
906 (909, 910) (DB) * AIR 1920 Bom 98 
(99): 44 Bom 733 (DB) * (1897) 21 Bom 
821 (822) (DB). (Village Joshi.) * AIR 
P‘28 Nag 150 (151) * (1907) 3 Nag LR 47 
«48). 

(3) A riglit lo offer ministrations to pil- 
grims and lo receive the offerings is a 
ri.ght in properly and a suit for declara- 
tion of such right or for an injunction 
re.'lraining another person from interfering 
with .such right will lie. AIR 1942 All 320 
(323): ILR (1942) Ail 821 (DB) * AIR 
1921 .411 316 (317, 318): 43 All 20 (DB) * 
AIR 1925 Bom 209 (209, 210) (DB). 

(4) No suit will lie for a declaration of 
a right to receive offerings. .4IR 1952 SC 
245 (250): 1952 SCR 849: ILR (1953) 1 All 
42. 

(5) No suit will lie for the recover>’ ol 

a graUiitv or voluntary offering, AIR 1954 
Mad 346 (347) * (1907) 29 All 683 (684, 
685) (DB) ♦ (1909) 33 Bom 278 (2921 

(DB) * AIR 1921 All 374 (376, 377); 43 
All 169 (DB). 


(6) No suit will lie for damages against 
my person for failing to make an (iffering 
ivliere there is no duty lo make it. AIR 
[954 Mad 346 (347) * AIR 1919 Mad 396 
:3S7) (DB). 

(7) Voluntary offerings made to usurper 
)f office in his personal capacity — No 
Hit lies for recovering same. AIR laJ-* 
Uad 346 (347) ♦ (1911) 10 Ind Cas 41 (4.1) 
DB) (Cal) * AIR 1916 Pal 215 (216): 1 
l>al LJ 381 (DB) ♦ (1913) 35 All 412 (418) 
FB) ♦ (1899) 26 Cal 356 (358) (DB) J* 
iTT> tnon Dot i(\^ /in?. 108): 8 Pat 6/7 


) B) 

(8 Where voluntary offerings have been 
-nlribuled to a temple or a fund, any 
•ison entitled to share in it can maintain 
suit in respect thereof. AIR 1923 All 
'5 (426): 45 All 437 (DB) * AIR 1926 
jm 161 (163): 50 Bom 148 (DB) * AIR 
i21 Bom 297 (298): 45 Rom 683 (DB) * 
[R 1919 Lah 372 (372): 1919 Pun Re 

0. 26 (DB) * AIR 1920 Mad 137 (141) 

A 


(9) Long and uninterrupted usage or 
agreement lo share offerings — Usage or 
ngiecment can be enforced by suit. AIR 
1954 Mad 346 (347) * AIR 1953 Madh B 
7 (9) (DB) ♦ (1863) 9 Moo Ind App 344 
(384) (PC) • AIR 1928 Lah 730 (731) * 
AIR 1918 Oudh 462 (463): 20 Oudh Cas 
265 * AIR 1916 Pat 215 (216): 1 Pat L 
Jour 381 (DB). 

(10) Joint right of performance of 

ceremonies or joint right to share in profits 
— Suit for share of profits lies. .VIR 1924 
Oudh 252 (265): 27 Oudh Cas 114 (DB) * 
(1906) 4 Cal L Jour 469 (471) (DB). 

(Joint right to share in the offerings.) 
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(ISOO) 27 Cal 30 (33) (DB) ♦ AIR 1919 
Sind 35 (40); 13 Sind LR 56 (DB). 

(11) The holding of Biral Jujmani is not 
per se Ihe holding of religious office. AIR 
1953 Rai 144 (145): ILR (1952) 2 Rai 110 
(DB). 

31-A. Suits n«t of a civil naiure — 
See Notes 32 lo 39. 

32. Suit \«hethcr lies T^herc there Is no 
sueh right as that cluiincd. — (1) A per- 
son whose rights are not afTcclcd by an 
Older cannot challenge its legality. Tlie 
existence of a right and its infringement, 
actual or Ihrcatcncd, by an order is an 
essential condition lor ihe maintainability 
of a suit lor a declaration that the order 
is illegal. 1967 All U 410: 1967 All \VR 
(HC) 370. 

(2) The invasion of privacy by opening 
windows is not a wrong for which an 
action would lie. (1894) 18 Mad 163 (164) 
(DB). 

(3) No one has an absolute right to 
obtain a licence or a lease which can be 
enforced against the Government in a 
Civil Court. AIR 1953 Mad 583 (586): ILR 
(1953) Mad 722 (DB). 

(4) Where a person removed from .ser- 
vice pleads that after he wa.*^ properly 
discharged from service as a combatant, 
he was entitled to go hack as a civilian 
into the civil personnel, because of the lien 
which he held on his substantive appoint- 
ment, then if he has not been given an 
opportunity to take advantage of it, he 
has no right lo enforce it through a Court 
Of law. AIR 1956 Punj 42 (44); ILR (1955) 
Punj 1279. 

(5) Brit Khukrobi — Right of scaveng- 
ing in specified urea — Rival cluimanls — 
Right cannot be enforced unless origin by 
way of grant or lost grant or custom of 
a long and uninterrupted usage lo the ex- 
clusion of others is established. .\IR 1964 
All 249 (252): 1964 All LJ 135 (FB). (AIR 
1958 All 699, Rel. on.) 

33, Right of privacy. — (1) Right of 
privacy — Right not recognised by law — 
No suit lies to enforce right. (1895) 18 Mad 
163 (164) (DB) * (1872) 9 Bom IlCR 266: 
(269) (DB) * (1901) 5 Cal WN 147 (149, 
160) (DB) • (-86) 3 Mad IlCR 141 (143, 
144) (DB>. 

l2) Right of privacy recognised by 
local custom — Maxim sic uteri tuo ul 
alU-num non luedas will apply. (1870) 14 
Sulh WR 103 (104) (DB) • (1907) 29 All 
582 (584) ♦ (1888) 10 All 368 (387. 388) 
(DB) * (1900) 2 Bom LR 454 (459) (DB) * 
(1872) 9 Bom HCR (AC) 266 (269) (DB) • 
(1869) 6 Bom HCR (AC) 42 (44, 45) (DB). 

(3) Right of privacy has been recognised 
where purdah system prevails — Infringe- 
ment ol right gives rise to cause of action. 
(1869) 6 Bom HCR 143 (145) (DB) * 
(1894) 16 All 69 (71, 72) (DB) * (1888) 10 
All 358 (387) (DB) ♦ (1907) 29 All 682 
(584). 


(4) Right of privacy — Burden lies on 
poison selling up right lo prove that >1 
exists. 1882 Pun Rc No. 19. p. 72 (73) * 
1892 All WN 159 (159. 160) (1872) 9 

Bom IlCR (AC) 266 (269) (DB). 

34. Suits Involving principally caste 
f|uesllons. — (1) \ casle may he delined 
as comprising any well defined native com- 
munity governed lor certain internal pur- 
poses by its own rules and regulations. 
(1896) 20 Bom 190 (192) (DB) * (1910) 33 
.Mail 342 (319. 350) (DB). 

(2) .As lo whether any particular ques- 

tion is a caste question or not. the lest 
is whether the taking cognizan'o of the 
mutter in dispute would be an interference 
with tlic autonomy ol Ihe caste. If it 
would be, then the Civil Courts have no 
jurisdiction. (1882) 6 Bom 725 (727) 

(DB) * (1889) 23 Bom 122 (130) (DB) * 

AIR 1932 Bom 122 (126): 56 Bom 242 

(FB) * AIR 1924 Bom 522 (.522. 523) 

(DB) * (1896) 29 Bom 784 (788) (DB) 

(1894) 17 Mad 222 (224) * AIR 1929 Sind 

I (3. 4): 23 .Sind LR 299. 

(3) Rights in propertv or other civil 

rights ol members of casle — Jurisdic- 
tion of Civil Courts in respect of such 
rights is not barred. .AIR 1953 Sau 133 
(134) (DB) ♦ (1888) 12 Bom 225 (228) 
(DB) * AIR 1935 Bom 367 (371) ♦ AIR 

1926 Bom 09 (70): 50 Bom 124 (DB) • 

AIR 1917 Mad 431 (433, 436. 438): 39 Mad 
1056 (1061) (DB). 

(4) Claim lo be invited to dinner by 
particular fralcrnily — No suit lie.s. 
(1891) 15 Bom 599 (010. 611) * (1869) 11 
Suth WR 457 (459. 400) (DB). 

(5) Claim lo be invited for certain cere- 
monies — No suit lies. (1863) 1 Mad 

HCR 301 (308) (DB) * (1884) 7 Mad 91 
(92) (DB) * (1912) 17 Ind Cas 527 (528) 
(DB) (Mad). 

(6) Claim to have social intercourse 
with others — Suit is not maintainable. 
(1874) 22 Suth WR 517 (518) (DB). 

(7) No suit will lie lo compel the mem- 
bers of a caste to attend the funerals in 
the plaintiff's family. (1894) 18 Bom 115 
(118). 

(8) A suit by certain members of the 

community lor removal of the patol of the 
casle who is in management of the caste 
properly involves principally a casle ques- 
tion and is barred under Section 9. (1953) 

6 Sau LR 380 (383). 

(9) Where the membership and 
character of a member of the caste are 
injuriou.sly affected by what has been 
done, his civil rights arc alTcctcd and the 
Civil Courts may discuss the act done even 
though a caste question is involved in it. 
AIR 1915 Mad 908 (909) (DB) ♦ (1887) 

II Bom 534 (536) (DB). 

(10) The que.slion of caste, in the Hindu 
Society, has always been a matter primari- 
ly for the caste itself and the Hindu 
Society and Courts could effect only to 
what has been decided by the people them- 
selves. It i.s true that the Court has to 
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decide the precise slntus of a caslc in a 
dispule belween Ihc parlies but primarily 
its decision would deni f)nlv with tlic con- 
troversy l)elwee(i the contending parlies 
A (iourt could neither take upon itself the 
task of finally and conclusive declaring for 
all times Ihc status of a particular caste 
or section of llie Hindu Society nor would 
it expect that the verdiit would be the 
last word on the suljject. AIR 1969 All 
68 (71): 1969 Cri LJ 133. 


35. Suits relating to casic property. — 
(11 A suit by one faction of a caste 
against another faction thereof for a share 
of the properly belonging to the caste as 
a whole is not maintainable in Civil Court. 
(1881) 5 bom 84n (85n) (FB) (1881) T) 
b(.m 83 (84) (DB). 

(2) Where, by a resolution passed bv 
majorlly at a meeting of the caste, a wadi 
belonging to the caste is to be managed by 
the plaintiff, the latter can maintain a 
suit against the members, who arc in 
wrongful possession thereof lor its re- 
covery. AIR 1920 Bom 69 (70): 50 Boin 
124 (DB). 

(3) A right to use caste property in 
accordance with the rule.s and usages ot 
the caste is a civil right and a suit will 
lie for declaration of such right. AIR 1924 
Bom 622 (.522, 523) (DB) AIR 1929 Rang 
77 (78, 79): 6 Rang 783 (DB). 

(4) Wljcre the inajorily of a caste has 
by resolution prescribed the mode of user, 
the minority will be bound by it and a 
.suit will lie to restrain the minority from 
using it in any but the prescribed mode. 
(1895) 19 Bom 507 (522, 523). 


30. SuUs for InspecUon and rendition of 
accounts of caste properly. — (1) Privilege 
in regard to inspection of caste documents. 
No suit lies to enforce such privilege. 
(1910) 34 Bom 467 (476) (DB). 

(2) Property of caste in management ol 
Irusl beneficiaries seeking to obtain dis- 
covery of accounts of management 7" 

lies in Civil Court. 1953 AMLJ 128 U29) 
(1953) 6 Sau LR 380 (381) * AIR 193- 

Born 122 (125): 56 Bom 242 (FB). 

(3) Suit for rendition of account of 

management of caste properly . ® * 

tion involved is one of 

of caste —Civil Courts has no .lurisdic- 
tion to interfere. (1953) 6 Sau LR 380 

(382). . , 

37. Suits relating to expulsion from cask*. 

Ml Tile expulsion or ex-^mmunication 

of a person from a caste *^*''** 

richls and the Courts are therefore com- 

pelcnt to question the 0^00! 463 

wise of such expulsion. (1894) 21 Cal 4b.j 

^70 471) (DB) • AIR 1935 Bom 307 

370) * AIR 1034 Rom 431 (433) (DB) * 

(1899) 23 Bom 122 (125, 126) (DB) * AIR 

1936 Nag 156 (162). . . ,• , 

(2) Caste exercising its jurisdiclion to 

cx-communicate member with care and 
caution— Courts will not mlcrfcre with 


decision. (1900) 24 Bom 13 (22, 23) (DB) * 
(1894) 17 Mad 222 (225) (DB) * AIR 1935 
Bom 361 (364) (DB) * (1891) 15 Bom 599 
(011) =’= AIR 1930 M.id 100 (101, 102) (DB). 


(3) The Courts will award relief to the 

injured party where the expulsion is sub- 
versive of the principles of natural juslicc. 
(1889) 12 Mad 495 (499) (DB) * (1887) 10 
Mad 133 (144. 145) (DB) * AIR 1920 Cal 
223 (228, 229): 47 Cal 623 (629, 630/ 

(DB) * AIR 1932 Mad 445 (451, 453): 55 
Mad 727 (DB). 

(4) Illegal expulsion from caste — Court 
may grant declaration that plaintiff is 
entitled to be re-admitted to caste. (1867) 
7 Sulh WR 299 (300) (DB). 

(5) In case of wrongful expulsion the 
Court may award damages. (1889) 12 iMad 
49.5 (500) (DB). 

(6) Ex-communication proceedings 

ninounting to defamation of plaintilT — 
Court may award damages for injury 
caused to plaintiff’s character. (1891) 15 
Bom 599 (610, 611) * (1902) 26 Bom 174 
(178, 179) (DB) * (1909) 33 Mad 67 (69) 
(DB) * (1883) 6 Mad 381 (391) (DB). 


38. Suits for upholding mere dignify or 
honour. — (1) A claim to establish a mere 
dignity or honour, even though connected 
with an office, is not cognizable by the 
Civil Court. AIR 1961 SC 1720 (1727): 
(1962) 2 SCR 509 ♦ ILR (1954) Trav-Co 
1338 (1340) * AIR 1929 Mad 493 (496) 
(DB) * AIR 1931 Bom 273 (274, 276) 

(DB) * (1878) 2 Bom 476 (478) (DB) * 
air 1919 Lah 193 (194) (DB) * AIR 1938 
Mad 334 (335) (DB) ♦ AIR 1935 Mad 621 
(623) (DB) * AIR 1935 .Mad 679 (680) 

^^[But see (1872) 9 Bom IICR 413 (416).] 

(2) A claim for certain temple honours 
to be shown to first Gurukar of caste is 
not cognizable by a Civil Court. (1921) 
B3 Ind Cas 115 (116) (Mad) ♦ AIR 1933 
Mad 264 (265). 

l3) A claim to precedence of worship 
at religious festivals cannot be enforced m 
a Civil Court. (1884) 7 Mad 91 (92) * 
(1886) 10 Bom 233 (237) * (’09) 33 

Bom 278 (292). 

(4) Claim to man-pan — Not cognizable 
bv Civil Court. (1882) 6 Bom 116 (121) * 
(i907) 3 Nag LR 131 (133) * (1913) 37 
Bom 442 (446). 

(5) Claim to neota — Not cognizable 
bv Civil Court. AIR 1933 Lah 317 (317). 


(6) A suit does not lie to establish a 
claim for adavi palkt. AIR 1921 Bom 140 
(142): 45 Bom 590. 

(7) A civil Court cannot entertain a 
claim to hold a lighted torch inside the 
chariot during a car festival. AIR 1953 
Mad 701 (703). 


(8) A claim to receive prasadam when 
deity is taken out in procession is not 
cognizable in a Civil Court. ILR (1954) 
Trav-Co 1338 (1341). 

(9) The right to obtain thcerlham or 
honours in a particular order of prcced 
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ence in a temple is not a civil riglU which 
can be enforced or declared in a Civil 
Court. AIR 1936 Mad 973 (975). 

(10) Where the honours are claimed as 

attached inseparably to an olTicc as part 
of its emoluments a civil suit for such 
honours will lie. (1909) 32 Mad 291 (297, 
298) • (1913) 19 Ind Cas 257 (265) 

(Mad) • AIR 1937 Mad 403 (404) ♦ AIR 
1961 SC 1720 (1727): (1962) 2 SCR 509. 

(11) Honours attached inseparably to 
oITice — Such honours can be protected 
by injunction. (1912) 15 Ind Cas 409 
(411) (Mad). 

39. Suits relating purely to religious rites 
or ceremonies. — (1) It is not the province 
or duty of the Court to pronounce on the 
truth of religious tenets nor to regulate 
religious rites or ceremonies. AIK 1929 
Mad 526 (527) * AIK 1935 Bom 361 (302) 
(DB) * AIR 1939 Mad 494 (495) ♦ AIR 

1915 Mad 877 (882) (DB) * AIR 1917 Low 
Bur 43 (51) (DB). 

(2) The protection of the law in religi- 
ous matters Is confined to the protection 
of religious property or a religious ofiicc. 
The Court will not decide questions of 
religious rites or ccrcmonie.s, nor will it 
pronounce on any religious doctrine unless 
it is necessary to do so in order to deter- 
mine rights to property. AIK 1921 Doin 
338 (355). 

(3) A suit by the worshipper of an idol, 
not based on any right to the property in 
the idol or to an office, against its custo- 
dians to locate it in a particular temple 
instead of another is not cognizable by a 
Civil Court. AIR 1954 Manipur 20 (22) • 
AIR 1949 Orissa 1 (11) (DB) ♦ (1905) 32 
Cal 1072 (1076) (DB). 

(4) Suit to adorn an idol at certain 
seasons does not lie. (1881) 5 Bom 80 
(82) (DB). 

(5) A suit to establish a right to recite 
sacred texts in a temple without a claim to 
any oiTice or emoluments is not cognizable 
by a Civil Court. (1905) 28 Mad 23 (25) 
(DB) * (1877) 2 Mad 62 (65): 6 Ind App 
120 (PC). 

(6) Appointment of hereditary Pujari of 
public temple — Emoluments attached to 
Pu lari’s office < — Right to such office is 
right to properly. 1961 Raj LW 209 (213». 

(7) Where a right to properly, office or 
other civil right is in question, the suit 
is cognizable by the Court even though it 
has to decide incidentally questions relat- 
ing to religious rites or ceremonies. AIK 
1901 SC 1720 (1724): (1962) 2 SCR 509 • 
AIR 1947 PC 53 (57. 59): 73 Ind App 156: 
ILR (1947) Mad 436 • AIR 1953 Orissa 
151 (152): ILR (1953) Cut 423 * (1889) 13 
Bom 548 (550, 551) (DB) * (1890) 17 Cal 
906 (909, 910) (DB) • (1883) 9 Cal 75 (76, 
77) (DB) • (1907) 30 Mad 15 (10) (DB) * 
AIR 1914 Low Bur 178 (178): 8 Low Bur 
Rul 145 (DB). 

(8) A suit for nn injunction re-straining 
the defendants from obstructing the plaiii- 
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liff from entering the temple bare-headed 
and worsliiping bare-headed is maintain- 
able. AIR 1952 Punj 163 (105). 

40. Suits expressly barred. — (1) A suit 
is said to be “expressly” barred when it 
is barred by any enactment for llie lime 
being in force. AIR 1956 Cal 317 (320) 
(DB) * AIK 1956 Pat 161 (164) (DB) * 
AIR 1953 All 729 (730) (DB) * AIR 1953 
(h'issa 300 (302) (DB) * AIR 1952 Mad 
273 (275): ILR (1952) Mad 540 (DB) * 
1952 Raj LW 37 (40) (DB) * AIR 1951 
Punj 74 (79): ILR (1951) Punj 165 (DB) * 
AIR 1950 East Punj 204 (207) (DB) * AIR 
1935 PC 5 (7) * AIR 1935 Bom 91 (93) 
(DB) ♦ AIR 1936 Oudh 67 (70): 11 Luck 
486 (DB) * 1966-1 Andh WR 244 (245): 
(1901) 1 Andh LT 77 * AIR 1966 Assam 
48 (49): ILK (1965) 17 Assam 275 (DB). 
(Suit for declaration that transfer of 
shares by Company is illegal — Filing of 
in civil Court — Not barred expressly or 
impliediv by Companies Act (1913).) * AIR 
1965 Andh Pra 337 (339): ILR (1967) Andh 
Pra 202 (DB). (AIR 1964 SC 1256, 

Relied on.) * AIR 1965 Bom 185 (187): 
67 Bom LR 45 (Fl5). (.Application 

under Section 15, Payment of Wages 
Act for recovery of wages barred 
by liniitution prescribed by that Act 
— Civil Court has no jurisdiction 
to cnlertnin suit to recover wages in 
view of the bar created under Sec- 
tion 22.) • AIR 1965 Cal 517 (522). 

(Adjudications under Sections 182 and 188, 
Sea Customs Act.) * ILR (1965) Cut 539 
(545) (DB) • (1961) 2 Guj LR 564 (570). 
(Cose under Boni. Pub. Trusts Act (1950), 
Sections 79, 80.) 

(2) The words “expressly or impliedly” 
mean barred by an Act of the Legislature. 
A lulc made by the executive is incompe- 
tent to deprive the Civil Court of its juris- 
diction conferred by statute. AIR 1967 All 
134 (135). 

(3) It is open to a State Legislature to 
bar the jurisdiction of Civil Courts with 
respect to a particular class of suits of a 
civil nature, provided that it does not con- 
tiavene any provision of the Constitution. 
AIR 1955 Pat 1 (27): 33 Pal 690 (SB) * 
AIR 1957 Bom 42 (44) (DB) • ILR (1955) 
Mys 360 (362, 363) (DB) * AIR 1940 All 
272 (277): ILR (1940) All 455 (FB) * AIR 
1942 FC 27 (30): ILR (1942) Kar (FC) 
40: ILR (1942) Lah 623 * .AIR 1941 FC 
16 (26, 29): ILR (1941) Kar (FC) 72: 
1940 FCR no * AIR 1960 SC 796 (800)1 
(1960) 3 SCR 106 * AIR 1959 Orissa 144 
(145): 25 Cut LT 381 (DB) • AIR 1952 
Mad 100 (106, 107): 1951-2 Mad LJ 333. . 

(4) Where a Civil Court’s jurisdiction is 
barred by any statute, or for that matter 
where it Is not expressly barred and the 
question arises whether the remedy of a 
civil suit is open to an aggrieved person 
to challcugc an illegal order made under 
the statute, the ultemalivo remedy providr 
cd by the Act must be taken Into consii 
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■deration. Where elaborate provisions are 
made in the statute for alternative and 
adequate remedies, includiiifj provision for 
iHiCording evidence and for determining 
facts civil Court's iurisdiction is barred. 
AIR 1967 Andh Pra 338 (340, 347): (1907) 
2 Andh LT 141 (DR). (.Appeal against 
order of c.xcise authority imposing duty is 
not adequate alternative remedy.) 

(5) The mere fact that an enactnient 
provides another remedy or a summary 
remedy will not constitute a bar to a 
suit in a civil Court. AIR 1905 Andhra 
29 (30): ILR (1955) Andhra 47 * AIR 1953 
Trav-Co 253 (250): ILR (1952) Trav-Co 
625 (DB) * AIR 1952 Cal 58 (01): ILR 
(1953) 1 Cal 1 (DB) * AIR 1940 Pat 385 
(387, 388): 25 Pat 7 (DB) * (1887) 14 Cal 
644 (648) (DB) * AIR 1932 Mad 724 (726, 
729): 56 Mad 134 (DB) * (1890) 12 All 
409 (418) (FB) * AIR 1917 Lab 75 (76, 
77): 1917 Pun Re No. 22 (DB) * AIR 1964 
SC 322 (324): (1964) 1 SCR 752 * AIR 
1964 SC 1598 (1617): (1964) 7 SCR 503. 
(Section 57-A Electricity Supply Act 
(1948).) ♦ AIR 1964 SC 322 (324): (1964) 1 
SCR 752 ♦ 1968 BLJR 476 (486): ILR 46 
Pat 1154 (DB) ♦ AIR 1966 Assam 48 (49): 
ILR (1965) 17 Assam 275 (DB). (Exi- 

stence of summary remedy under Sec- 
tion 38, Companies Act for rectification of 
register.) * (1968) 2 Mys LJ 207: 16 Law 
Rep 13 (DB) ♦ AIR 1961 Orissa 156 (157): 
26 Cut LT 468 * AIR 1961 Punj 8 (11): 63 
Punj LR 107. (Section 145, Civil P. C. 
does not expressly bar the suit against the 
surely.) ♦ (1960) 1 Guj LR 5 (DB). 

(Saurashtra Prohibition of Leases of Agri- 
cultural Lands Act (23 of 1958), Sec- 
tions 8 and 17 — Lease — Termination by 
efflux of time — Right of occupant to 
evict tenant by law — Civil suit not bar- 
red.) * AIR 1959 Cal 519 (525) (DB). 
(The existence of special procedure of cor- 
recting errors in the award by a reference 
under S. 18, Land Acquisition Act (1894) is 
no bar to the maintainability of the suit 
challenging the award as a nullity.) * AIR 
1969 Orissa 144 (147): 25 Cut LT 381 

(DB). 

(6) The jurisdiction of the civil Court 
will not be ousted unless the entire suit, 
as brought, is barred. The mere fact that 
a portion of a claim is excluded from the 
iurisdiction of Civil Courts is no bar to 
the trial, by them, of another portion of 
the same suit which is not so excluded. 
XiR Sau 133 (135) (DB) • AIR 1958 
Mad 360 (363): ILR (1958) Mad 614 (DB)* 
AIR 1935 All 694 (697): 67 All 949 (DB) 

A R 1935 Oudh 96 (106) (DB) • AIR 1965 
SC 1670 (1573): (1966) 2 SCJ 175 * 1968 
Rai LW 370 (378) * (1966) 1 Andh WR 
362 (354): (1966) 1 Andh LT 424 ♦ AIR 
1964 Pat 13 (22) (DB): ILR 44 Pat 105 * 
AIR 1964 Pat 116 (120) (DB) • AIR 1963 
All 482 (483, 484): 1963 All LJ 75 * (1959) 
72 Mad LW 249. (Question coming with- 
in jurisdiction of Civil Court — Another 


question falling within jurisdiction of tri- 
bunal constituted under Madras Act 30 of 
1956 — Trial of suit by Civil Court rather 
than by special tribunal held proper.) * 
AIR 1952 Cal 195 (196): 55 Cal WN 399. 
(Claim partly within juri-sdiction of regular 
Court and partly within jurisdiction of 
Small Cause Court.) 

[See also (1968) 1 Mad LJ 386: 81 Mad 
LW 8. (AIR 1962 MP 19, Not foil. — 
Composite claim for injuries to person and 
damages to properly under Motor Vehicles 
Act — Claim not .severable, distinct and 
different — Entire claim would be within 
purview of Civil Court — If claims are 
severable, distinct and different. Civil Court 
can try «uit in so far as it relates to 
claim of compensation for damage to pro- 
perty.)] 

(7) Where in a suit for injunction the 

relief of recovery of possession wos sought 
in the alternative but admittedly the suit 
for the latter relief was not cognizable by 
Civil Court in view of (he provisions of 
U. P. Zamindari Abolition and Land Re- 
forms .4cl it was held that the suit was 
liable to be dismissed when it was found 
that the relief of injunctions could not 
be granted in the (.iriimislnnccs of the 
ca.^e. AIR 1966 All 367 1965 All 

LJ 549. 

(8) Where a jurisdiction which is vested 
in the Court is attempted to be ou.slcd, 
there must be a clear provision or a clear 
intendment by the Legislature. If there is 
any doubt about the ousting of the juris- 
diction of an existing Court, the Court 
will lean to such an interpretation which 
would maintain the existing jurisdiction. 
AIR 1955 SC 576 (581); (1955) 2 SCR 67: 
ILR (1955) Punj 1108 • (1951) 4 Sau LR 
148 (150) (DB) * 1955 Mad LJ 1. (Suit 
disputing fact and validity of adoption by 
Islimrardar’s widow — Civil Court’s juris- 
diction not barred by Ajmer Land and 
Revenue Regulations.) * AIR 1959 Orissa 
144 (145); 25 Cut LT 381 (DB). 

(9) Where the schemes of two Acts are 
different and the very contents or relevant 
sections are different, in construing section 
dealing with bar on Civil Courts under one 
Act, the Courts should not be guided by 
provisions of a bar under relevant section 
in other Act. (1963) 4 Guj LR 387. 

(10) Where the question of the exclu 
sion of the civil Court’s jurisdiction is 
pleaded, the matter has to be considered 
in the light of the words used in the statu- 
tory provision on which the exclusion is 
rested. AIR 1967 Mad 318 (323): (1966) 2 
Mad LJ 226 * AIR 1969 SC 78 (89): (1968) 

2 SCA 479. 

(11) Any legislation which takes away 
the existing jurisdiction of a forum, unless 
it has been mode specifically applicable to 
pending actions, will not affect the juris- 
diction of that forum to try pending 
actions properly entertauied by it at the 
time of their institution. AIR 1953 Madh 
B 13 (15) • AIR 1964 Punj 462 (464): 66 
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Pimi LR 518 • (1965) Ker LR 252 (DR) * 
AIR 1966 SC 1788 (1739): (1966) 3 SCR 
582. (Section 23*A, Travancore-Cothin 
General Sales Tax Act does ousl jurisdic- 
tion ol Civil Court to Iry ^ pending suit.) * 
AIK 1965 SC 1570 (1594); (1966) 2 SCJ 175. 
(Soctiem 93, Madras Hindu ReliRious an(l 
(diaritable Cndowinenls Act il9 ot 
1951).) • AIR 1967 Rom 92 (94); 68 Bom 
I.R 180 (DB). (Application to sue in 
forma pauperis in respect of compensation 
peudinR in civil Court before constitution 
oj Tribunal under Section 110, Motor Vclii- 
cU'S .\cl (1939) — Jurisdiction of Civil 
Ci urt is not ou.sied in respect of such 
penrlin" proceeding bv constitution of 
Tribunal.) » AIR 1964 .Madh Pra 133: 1962 
MPU 870 (DB) » (1963) 4 Guj LR 400 * 
AIR 1961 .Madh Pra 295 (297): 1961 MPLJ 
587 (DB). (Express ouster of Civil Court’s 
jurisdiction provided hy Section 110 1', 
Motor Vehicles Act i.s not retrospective — 
Therefore, Section 110-F has no applica- 
tion whatsoever to claims pending in Civil 
Courts at the lime of the Constitution of 
Claims Tribunal.) 

[Sec AIR 1960 Raj 215 (215, 216): ILR 
(1960) 10 Raj 287 (DB). (Money suits 
pending against agricuUurisIs at the com- 
mencc'ineiil of Rajasthan Relief of Agricul- 
Uiral Indebtedness /\ct, 28 of 1957 are sav- 
ed from the operation of the Act but are 
to be tried by Debt Relief Court according 
to old iaw and not civil Court.)] 

(12) Where an aulhorily is, by statute, 
vestecl in another tribunal with exclusive 
pc;wcrs over any subjecl-mallcr a Civil 
Court, of course, cannot interfere with it. 
But, if the authority purports to exercise 
lliese powcr.s on what is not that subjcct- 
maller, the Civil Court has jurisdiction to 
question the said proceeding. AIR 1952 .Ml 
346 (349): ILR (1952) 1 All 97 (DB) * AIR 
1952 Rom 387 (394, 395): ILR (1952) Bom 
1019 (DB) * AIR 1922 Pat 301 (361) * 
AIR 1966 SC 893 (896): (1966) 2 SCR 533 • 
AIR 1966 Pat 29 (31, 32): 1965 BLJR 594 
(DB) * AIR 1965 Pal 172 (174): 1904 
BLJR 887 (DB) * (1963) 67 Cal WN 138 
(DB). (Jurisdiction to levy cess assumed 
on wrong construction of provision — Civil 
suit questioning the imposition is not bar- 
red.) * (1900) 26 Cut LT 179 (180): (1960) 
2 OJD 80. 

[See also AIR 1964 Bom 241 (243): 64 
Bom LR 38. (Notice sened under S. 2 
Administration of Evacuee Property Act 
(1950) defective and bad in law — Defect 
not such as to vitiate jurisdiction of Auth- 
ority under Act — Aulhorily can pass order 
under S. 7 of the Act — Civil Court can- 
not interfere.) • AIR 1964 SC 322 (324, 
325): (1964) 1 SCR 752. (Suit by assesscc 
to recover salcs-tax illegally recovered from 
him involves setting aside or modifying 
order of assessment under Act — Suit is 
not maintainable in view of the bar under 


Section 18-.\ of Madras General Sales Tux 
Act (1964).)] 

(13-14) Authority with exclu.sive powers 
over any subject-mailer exercising those 
powers illegally — Civil Court has jurisdic- 
tion to question proceedings of authority. 
AIR 1957 Mad 110 (113) (DB) * AIR 1958 
Madh Pra 393 (396) * AIR 1957 Mad 110 
1113) (DB) ♦ AIR 1956 Viiulh Pra 16 
(17) * AIR 19.54 All 121 (122) (DB) * 

AIR 1953 Orissa 300 (303) (DB) • 
AIR 1952 .Mad 273 (275): ILR (1952) Mad 
540 (DB) * AIR 1952 Punj 340 (342) * 
AIR 1942 Lah 179 (186) * (1913) 37 Bom 
542 (550) (DB) * AIR 1926 Cal 1064 (1064, 
1065): 53 Cal 561 (DB) * AIR 1966 SC 893 
(896): (1906) 2 SCR 533 * (1968) 70 Pun 
LH 163 (166, 167): 1967 Pun) L.I 290 * AIR 
1959 Puiij 417 (419); 61 Punj LR 451 • 
(1964) 5 Guj LR 847 (860) * AIR 1963 SC 
1547 (1551, 1652): (1964) 2 SCR 273 * 
1968 Raj LW 376 * AIR 1967 All 134 
(i34) * AIR 1967 .Midh Pra 338 (346, 347): 
(1967) 2 Andh LT 141 * AIR 1967 Andh 
Pra 281 (284): (1967) 1 Andh WR 20 (DB). 
(Suit for refund of illegally levied excise 
duly — Not barred by Section 40 (1) of 

Central Excises and Salt Act (1944).) • 
1966 All LJ 771 (775): 1966 .Ml WK (HC) 
401 (DB) * AIR 1966 Andh Pra 240 (244, 
240): (1965) 1 Andh WR 233 * (1963) 65 
Bom LR 119: 1963 Mah U 325 (DB). 

(Illegal taxation.) * (1902) 64 Bom LR 29: 
1962 Nxig LJ 118 (DB). (A ratc-paj’er 
would be cnlillcd to bring a suit against 
a Municipal Corporation challenging its 
illegal and ultra vires acts.) * AIR 1961 
Andh Pra 540 (543): (1961) 1 Andh WR 
367. (Illegal levy of excise duty — Suit 
for refund.) * AIR 1959 Cal 477 (478): 
ILR (1959) 2 Cal 623. (Bengal Municipal 
Act (15 of 1932), Section 148 — Assess- 
ment can be challenged in civil Court if 
hearing xind determination is not by com- 
petent authority.) • AIR 1959 Orissa 144 
(148): 23 Cut LT 381 (DB). (Suit for 
refund of stamp duly and penalty illegally 
realised not barred.) 

(15) Aulhorily with exclusive powers 
over any subjecl-mnltcr — Authority ex- 
ceeding its powers — Civil Court can 
interfere. AIR 1948 PC 33 (34): 74 Ind 
App 319: ILR (1947) Lah 741 * AIR 1954 
Bom 239 (241): ILR (1954) Bom 364 
(DB) * AIR 1954 Pepsu 34 (35): ILR 

(1953) Patiala 557 (DB) ♦ ILR (1954) Punj 
687 (689) • AIR 1952 Madh B 21 (24) 
(DB) * AIR 1951 Bom 440 (446, 447); ILR 
(1952) Bom 378 (DB) * AIR 1951 Madh B 
63 (65) (DB) * AIR 1941 Lah 225 (227, 
228) (DB) * (1890) 17 Cal 590 (604): 17 
Ind App 40 (PC) * AIR 1926 Lah 461 
(461) • AIR 1966 SC 893 (896): (1966) 2 
SCR 533 * AIR 1964 SC 1268 (1270, 1272); 
(1964) 5 SCR 148. (Civil suit for refund of 
wharfage and demurrage charges collect- 
ed by railway challenging the vires of rules 
empowering the railway to collect such 
amounts and alleging excess realisation 
than legally leviable under rules — Sec- 
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lion 26 of Railways Act docs not bar Civil 
suit.) * (1969) 71 Pun LR 41 =*= AIR 1960 
Madh Pra 24 (27 to 30): 1965 MPLJ 716 
(DB) * AIR 1961 All 145 (148, 149): ILR 
(1959) 2 All 541 (DB) * AIR 1959 All 675 
(680): 1959 All U 704 (DB). (U. P. Land 
Revenue Act (HI of 1911). Sections 233 
(in) and 183 — Suit in Civil Court ques- 
tioning proceedings under Chap. VIII on 
allegation of mala fldcs or lack of power 
— Suit not barred.) * (1959) 2 Andh WR 
69 (72). (Suit challenging order of allot- 
ment under Rent Control Act (U. P. 3 of 
1947) as ultra vires.) 

(16) Authority with exclusive powers — 
Civil Court given supervising power — 
Latter can interfere within its power. AIR 
1951 Madh B 63 (65) * AIR 1941 Nag 226 
(230): ILR (1941) Nag 279 (DB) * AIR 
1967 Pat 153 (154): 1966 BLJR 463 (DB). 


(17) Where a statute provides that a 
Civil Court shall not entertain a particular 
claim except as provided therein and also 
lays down the conditions under which the 
Civil Court may take cognizance, then 
unless those conditions are complied with 
the Civil Court will not be competent to 
entertain the suit. But it cannot be said 
that in such cases the Civil Court’s juris- 
diction is entirely excluded. AIR 1956 Sau 
119 (120) (DB) ♦ AIR 1957 Bom 42 (44l 
(DB) * AIR 1953 Trav-Co 462 (463) * AIR 
1952 Mad 273 (275): ILR (1952) Mad 540 
(DB) * AIR 1968 Delhi 162 (163). (Suit 
for rendition of account of rent received by 
Custodian — Section 20 (1), Evacuee 

Interest (Separation) Act (1951) is not 
attracted — Civil Court not barred from 
entertaining the suit.) * AIR 1963 Pat 350 
(352): 1963 BLJR 361 (DB) ♦ AIR 1968 
J & K 79 (82): 1908 Kash LJ 224 ‘AIR 
1965 Orissa 76 (78); 30 Cut LT 112 (DB). 
(Reliefs asked falling under Section 2.j, 
Orissa Hindu Religious Endowments Act 
(1952) — Direct approach to Ovd Court 
ignoring Section 73, is barred.) 

Madh Pra 4 (5): 1964 MPLJ 362 * AIR 
mfcal 225 (2^) * AIR 1963 Ker 3 (5): 
1962 Ker LT 251 (FB). (If a suit is com- 
DPlcnl under the provisions of Section 50, 
Bombay Public Trusts Act ,(1950). it can- 
not be said that a suit « *^“^d by 

reason of Section 80 of the Act. (1962) 3 

Ouj LR 843.) 

118) Under Section 34 of the Arbilialion 
Act 1940 it is open to a party to set 
up**an arbitration agreement to have the 
nMilter decided by a tribunal of their own 
^Icc for the purpose of asking the Court 
to stay Us hands and to refuse to exercise 
its jurisdiction until the dispute between 
Iho nartles is heard by that tribunal. AIR 
1947 1^2 5 (218) * AIR 1955 Punj 113: 

114 ): ILR (1956) Pun.i 177 (DB) • AIR 
loSO J &K 59 (62) (FB). 

* (19) The powers of the High Court in 
bearing on appeal from the decision of a 


lower Court are Ihe same as those of the 
hn\cr Court and if the law bars the juris- 
diction of the Civil Courts from entertain- 
ing any suit, the High Court’s power to 
deride the appeal is also affected. AIR 
1954 All 362 (377) (FB). 

(20) Where the defendant does not avail 
Of Ihe remedy provided by Section 34 of 
the .Arbitration Act, but files a written 
statement, there is no provision which 
bars the suit and (he Court has no option 
but to cnlerlain the suit. 1956 All L Jour 
846 (849), 

(21) Sections 31. 32 and 33 of Arbitra- 
tion Act do not, by express language or 
by implication, provide that a suit on the 
original cause of action after an abortive 
or incomplete arbitration would not lie. 
AIR 1959 Bom 549 (550): 61 Bom LR 364 
(DB). (AIR 1952 Nag 65, Diss.) 

i22) Petition for declaring suit temple 
as private temple — Compromise decree 
providing that suit lands were private pro- 
perties of defendants — Suit by worshipper 
for declaring compromise decree invalid 
and not binding on temple — Suit held 
not barred by Section 93, Madras Hindu 
Religious and Charitable Endowments Act 
(1051). AIR 1964 Andh Pra 118 (122) 
(DB). 

(23) Suit by a trustee of a public temple 
for possession of temple properties from 
defendant who had been removed from 
trusteeship by Endowment Board — Defen- 
dant when removed not following remedies 
under Madras Hindu Religious and Charit- 
able Endowments Act, 1951 to dispute 
ccrrcclness of plaintiff's appointment — 
Suit instead of following remedies under 
the Act filed by the plaintiff on advice of 
Board — Suit is not barred by S. 93 of 
that Act. AIR 1966 Andh Pra 197 (200): 
(1964) 2 Andh WR 457 (DB). 

(24) A Court may have jurisdiction over 
a .'5uit if certain circumstances existed, but 
its jurisdiction may be excluded if cerlain. 
other circumstances existed. If the plaint 
alleges the former circumstances the Court 
would be bound to take cognizance of the 
.suit. It would then be for the defendaht 
to prove Ihe latter set and if he succeeds 
the Court would be divested of its jurisdic- 
tion and would be bound to dismiss the 
suit. AIR 1958 All 48 (51) (DB). 

(25) The finality given to decisions of 
Insolvency Court under Section 4, Provin- 
cial Insolvency Act, does not confer ex- 
clusive jurisdiction on the Court to deal 
wilh such questions. Hence a suit by the 
creditors for a declaration that the pro- 
perly purchased by them in c.xeculion of 
a decree against the insolvent is not liable 
to attachment and sale as insolvency pro- 
ceedings pending against him, will not be 
barred if the question raised in the suit 
has not been decided by the insolvency 
Court. AIR 19,59 Bom 10 (11): 00 Bom 
LR 1017. 
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(26) Where a Wakf has not been enroll- 
ed under the provision of Seclion 44, 
Bcnftai Wakf Act (1934), the juristliclion 
of the Civil Court to deride the dispute 
whether the disputed lands form part of 
Wakf estate or not would not be barred 
under Act. ILR (1959) 2 Cal 206. 

(27) Dealer appointed as wholesaler 

under Madras Foodgrains (Procurement) 
Order, 1947 — Madras Foodgrains (Inten- 
sive Procurement) Order, 1950 — Relation- 
ship between dealer and Government is 
that of principal and agent — Government 
is bound to indemnify dealer — Suit by 
dealer for indemnity — Neither the order 
nor the agreement e.^ecuted pursuant to it, 
impugned in (he suit — .lurisdiction of 
Civil Court to entertain it is not barred. 
AIR 1963 Andh Pra 394 (401); (1962) 2 

Andh WR 390. 

(27-A) After the Coiislilulion every 
person has a right to carry on liis trade 
or business anyw’here he likes but that 
right is subject to reasonable restriction 
that may be imposed. Section 121 (2) of 
the Punjab Municipal Act, 1911 imposes a 
reasonable restriction and the judge whe- 
ther such a restriction is reasonable or not 
Is the Court. ILR (1966) 2 Puni 495: 68 
Punj LR 842 (843). 

41. Exclusive jjiirlsdicllon of Revenue 
Courts.— (1) A Civil Court is not com- 
petent to set aside a decree of a Revenue 
Court on a matter exclusively within its 
jurisdiction. AIR 1954 Pepsu 33 (33, 34): 
ILR (1953) Patiala 375 (DB) * ILR (1953) 
Patiala 563 (567, 570) * AIR 1943 Ou<lh 
106 (109) * AIR 1941 Oudh 223 (224) * 
(1896) 18 All 270 (282, 283) (FB) * AIR 
1965 Punj 321 (325): 67 Pun LR 226 

(FB) • (1968) 2 Mad LJ 367: AIR 1969 
Mad 172 (173). (Writ petition challenging 
order of Tribunal — Dismissal on ground 
that proper remedy is by suit — Order 
cannot confer jurisdiction on Civil Court 
by invoking principle of res judicata.) * 
(1068) 70 Pun LR 473 (480) (DB): 1968 
Cur U 302 • 8 Guj LR 907: ILR (1967) 
Guj 882 (887, 889) • (1966) 1 Mad LJ 190 
(192): 78 Mad LW ,561 * AIR 1964 Punj 
487 (490): 66 Pun LR 890 (DB) * 1962 All 
LJ 918; 1962 All WR (HC) 801. (Decree on 
basis of award by Revenue Court having 
exclusive iurisdiciion.) * 1902 MPLJ 884 
(888) • 1961 Jab LJ 153: 1961 MPLJ 235 
(236) • 1960 Jab LJ 332 • AIR 1960 Raj 
196 (200. 201): ILR (1959) 9 Raj 614*1959 
MPC 304 (306) • 1951 All WR (HC) 407. 

(2) Where exclusive jurisdiction is con- 
ferred on the Revenue Court, the bar of 
jurisdiction of Civil Court cannot be limit- 
ed to cases wlierc adjudication of Revenue 
Court has actually occurred but also 
extends to cases where such adjudicnlion 
could have been obtained. 1962 Mad WN 
334 (338) (DB). 

(3) Whether a particular suit is exclu- 
sively triable by a revenue Court or not has 


lo be decided on the allegallons mode in 
the plaint. ILR (I960) 10 Raj 1589 

(1591) * 1968 Raj LW 376 (,378) * ILR 
(1958) 8 Raj 659 (662). 

(4) A Civil Court cannot grant a decla- 
ration that particular rights passed to the 
parties under a decree of a Revenue Court. 
AIR 1924 Oudh 69 (75) (DB). 

(5) \ Civil Court is not competent lo 

give a declaration that a rent sale Is or is 
not valid. AIR 1933 Mad 384 (385) “ 

(1968) 34 Cut LT 1313. 

(6) A Civil Court cannot execute the 
decree or order of a Revenue Court. AIR 

1947 Oudli 232 (233): 22 Luck 207 (DB). 

(7) A Civil Court is not competent lo 
question the action of revenue authorities 
falling within their jurisdiction. ILR 
(1955) Trav-Co 899 (906) * AIR 1953 Mad 
583 (587): ILR (1953) Mad 722 (DB) • 
AIR 1952 Punj 139 (139) * AIR 1935 Mad 
725 (725) ♦ AIR 1966 MP 24 (27 to 30): 
1965 MPLJ 716 (DR) * (1963) 4 Guj LR 
387 ♦ 1962 All WR (HC) 801: 1962 All LJ 
918 ♦ 1962 Cur LJ 287 (290) (Punj) * AIR 
1960 Assam 59 (60, 61, 62); ILR (1957) 9 
•Assam 315 (DB). 

[.See also (196.5) I Andh LT 352 (353) 

(DB).] 

/8) Where the matter is exclu.sively with- 
in the juri-sdiction of a Revenue Court but 
for its decision the Court has to decide a 
question falling within the jurisdiction of 
the Civil Court, the Revenue Court can 
decide the incidental question though it 
cannot grant the relief based on it. But 
its decision on the incidental question docs 
nut operate as res judicata and docs not 
preclude the Civil Court from deciding that 
dispute and granting relief upon it. AIR 
1960 Mys 209 (209): 33 Mys LJ 165. (1958 

Mad WN 603, Di.ssenlcd.) * (1962) 28 Cut 
LT 311 (315) (DB). (Decision of Revenue 
authority on a preliminary point of rela- 
tionship of landlord and tenant does not 
take awa 3 ' the jurisdiction of Civil Court 
to decide the question finally.) 

(9) Where the proceedings of a Revenue 
Court arc tainted by fraud, irregularity, 
illegality or other fundamental defects, the 
jurisdiction of the Civil Court to question 
them remains. AIR 1956 Him Pra 53 
(65) * (1958) 24 Cut L Tim 433 (439) * 
1956 BLJR 70 (77) (DB) * AIR 1955 Cal 
415 (416) (DB) * (1955) 59 Cal WN 592 
(595) (DB) * AIR 1954 Bom 239 (241): 
ILR 1954 Bom 364 (DB) ‘AIR 1954 Pepsu 
34 (35, 36): ILR (1953) Patiala .557 (DB) * 
AIR 1953 Pepsu 151 (153): ILR (1953) 
Patiala 415 (DB) • AIR 1952 Bom 387, 
(394, 395): ILR (1952) Bom 1019 (DB) • 
AIR 1952 Mad 865 (868): ILR (1953) Mad 
262 (DB) * AIR 1952* Pepsu 119 (124): 
ILR (1952) Patiala 281 (DBj * AIR 1951 
Him Pra 51 (52) • AIR 1950 Assam 141 
(145): ILR (1950) 2 Assam 355 (DB) * AIR 

1948 Nag 299 (300): ILR (1947) Nag 812 • 
AIR 1940 Pat 161 (162, 163): 18 Pat 854 
(DB) • (1890) 12 All 409 (414, 415, 418) 
(FB) • (1898) 25 Cal 833 (842): 25 Ind App 
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161 (PC) * AIR 1967 Cal 172 (174): 70 Cal 
WN 462 ♦ 1964 Jab LJ 123 (126): 1964 
MPU 265 (DB) * 1900 Jab LJ 1183 ♦ 
1961 MPL Jour 92 (93) ♦ ILK (1960) 2 All 
425 (428, 429). (Suit for declaration that 
decree of Revenue Court in matter cxclu- 
.sively triable by that Court having been 
obtained by fraud is not binding on plain- 
tiff is cognizable by Civil Court. Fact that 
consequential relief of possesison is 
triable by Revenue Court cannot oust .juris- 
diction of Civil Court — 1957 .AWR 41, 
Rel. on.) * ILR (1958) Mys 620 (623) 
(DB) ♦ 1957 All WR (HC) 41. (Compro- 
mise decree passed under Section 175, U. P. 
Tenancy Act . — Suit for cancellation of 
decree on thd ground of undue influence 
and coercion.) * AIR 1952 Bom 387 (395): 
54 Bom LR 405 (DB). (Order of Prant 
Officer void — Civil Court has jurisdiction 
to set aside the order.) 

[See however AIR 1939 All 446 (447) 
(DB) * AIR 1929 Bom 267 (268) (DB).! 


(9-A) The jurisdiction of the Civil Court 
remains in all matters not falling within 
the exclusive jurisdiction of the Rent and 
Revenue Courts under the various Provin- 
cial Acts. AIR 1956 All 639 (640) ♦ AIR 
1958 SC 725 (730) * AIR 1957 Bom 239 
(240): ILR (1957) Bom 720 (FB) * AIR 
1958 Andh Pra 100 (102) * AIR 1958 Pal 
589 (595); 37 Pat 339 (DB) * AIR 1957 
Andh Pra 869 (870): (1955) Andhra 428 
(DB) ♦ AIR 1957 Pat 564 (570) (DB) • 
AIR 1957 Pat 37 (38) (DB) * AIR 1956 
Him Pra 61 (63) * AIR 1956 Hyd 192 
(192): ILR (1956) Hyd 374 (DB) * AIR 
1956 Pepsu 80 (81): ILR (1956) Patiala 
141 * 1956 Andh WR 314 (318) ♦ 1956 

Andh WR 28 (29) ♦ (*65) AIR 1965 Ajmer 
54 (55) * AIR 1955 Andhra 15 (17) * AIR 
1955 Hyd 271 (272): ILR (1955) Hyd 695 
(DB) • AIR 1955 Hyd 58 (66): ILR (1954) 
Hyd 836 • AIR 1955 Mad 252 (258): ILR 
(1955) Mad 1151 (DB) * AIR 1955 Orissa 
64 (64) (DB) • ILR (1955) 5 Raj 054 (655) 
(DB) • AIR 1954 All 768 (768) (DB) • 

AIR 1954 Mys 5 (6, 7): ILR (1953) Mys 
303 ♦ AIR 1954 Nag 241 (244): ILR (1954) 
Nag 589 (DB) • AIR 1954 Punj 271 (274): 
ILR (1955) Punj 440 (DB) • 1954 .Ml L 
Jour 605 (506) (DB) * (1954) 56 Bom LR 
638 (642) * AIR 1953 Ajmer 38 (39) * AIR 
1953 Hyd 79 (87): ILR (1952) Hyd 791 
(DB) • AIR 1953 Mad 912 (914) * AIR 

1953 Nag 219 (220); ILR (1954) Nag 147 * 
AIR 1953 Punj 250 (252): ILR (1954) Punj 
372 * AIR 1952 Nag 271 (273): ILR (1952) 
Nag 318 (DB) ♦ AIR 1947 Mad 276 (277): 
ILR (1947) Mad 505 (FB) * AIR 1942 Lah 
217 (219, 223): ILR (1943) Lah 191 (FB) • 
AIR 1941 All 61 (63, 64): ILR (1941) All 
260 (FB) * AIR 1969 SC 439 (446): (1969) 
1 SCJ 792 * AIR 1968 SC 466 (470): (1968) 
1 SCR 617 • AIR 1967 SC 1196 (1199): 
(1067) 1 SCR 167. (Decree for eviction 
againsl tenant before commencement of 
Delhi Rent Act — Sub-tenancy not deter- 
mined by decree — Suit by sub-tenant for 


permanent injunction against landlord 
and the tenant not barred by Section 60 of 
the Act.) • AIR 1967 SC 801 (807): (1967) 
2 SCR 56. (Bar of jurisdiction of Civil 
Court contained in Section 4 (d) of Bihar 
Act XXX of 1950 — Relates only to 
matters which form subject of claim or 
adjudication under ine Act which gives 
jurisdiction to authorities only in respect of 
properties vested in the Stale.) * 1966 SC 
1718 (1719, 1720): (1966) 3 SCR 617. (Bho- 
pal Stale Land Revenue Act (4 of 1932), 
Sections 71 and 200 (1) — Question of 

lillc is a matter foreign to scope of Sec- 
tion 71 — Civil suil for declaration of 
title and possession by Khatcdar against 
trespasser falls outside scope of Sec. 200 
(1) and is not barred.) * AIR 1963 SC 361 
(363): (1963) 2 SCR 693. (Suit for pos- 
session against person claiming to be ten- 
ant — Status not admitted by plainliff 
landlord — Suil not barred from cogniz- 
ance of Civil Court under Section 77 (3) of 
Punjab Tenancy Act (16 of 1887).) * AIR 
1962 SC 547 (550): (1962) 3 SCR 673. 

(Ordinarily a dispute as to existence of 
relationship of landlord and tenant be- 
tween parties is of a civil nature and 
would fall within competence of Civil 
Court. Such a dispute does not fall to be 
determined under Section 7 (1), Orissa 
Tenants Protection Act and therefore the 
jurisdiction of Civil Court to determine 
such dispute is not barred by Section 7 
(1) — AIR 1957 Orissa 17, Reversed.) • 
AIR 1969 J & K 9 (10): 1968 Kash LJ 127 
(FB) * AIR 1968 All 403 (406): 1968 All LJ 
117 • AIR 1968 Madh Pra 67 (67): 

1967 MPU 904 (FB) • AIR 1963 Pal 79 
(80, 81): 1963 BUR 95 (FB) • AIR 1963 
Pat 412 (421): 1963 BLJR 802 (FB). (Sec- 
tion 4 (d) of Bihar Land Reforms Act (30 
of 1950) does not operate as a bar to a 
suit to recover mortgage money by sale of 
mortgaged lands.) * AIR 1967 Punj 21 
(24): 68 Pun LR 638 (FB). (East Punjab 
Rent Restriction Act.) * AIR 1961 Raj 85 
(87): 1961 Raj LW 178: ILR (1960) 10 Raj 
1808 (FB) * i3 Law Rep 94: (1968) 1 Mys 
LJ 129 • AIR 1968 Orissa 217 (218): 34 

Cut LT 993 (DB) * 1968 BLJR 476 (486): 
ILR 46 Pat 1154 (DB). (Question os to 
who is intermediary.) * 1967 Cur U 548: 
ILR (1968) 1 Punj 97 (100) • AIR 1967 

All 358 (359): 1966 All LJ 1084 (DB) • 
AIR 1967 All 118 (120): 1967 All LJ 111. 
(Suil based on several and distinct causes 
of action in respect of some of which reve- 
nue Court can grant relief but not in res- 
pect of the others — Bar under Sec. 242, 
U. P. Tenancy Act (17 of 1939) does not 
apply. (Obiter). 1963 ALJ 1064 and 1966 
ALJ 1137 and 1953 ALJ 399, Dissent, 
from.) * 1968 Mah U 30: (1967) 69 Bom 
LR 699 (704) (DB) * AIR 1967 Cal 354 
(355) • 11 Law Rep 338: (1967) 2 Mys 
U 84 (85) • (1967) 33 Cut LT 177: ILR 
«1967) Cut 94 • ILR (1986) 16 Raj 691: 

1907 Raj LW 21 (24) (DB) * 1967 Raj LW 
217 (218) * ILR (1966) 2 Cal 48. (Suil for 
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declaration that plaintifT is tenant of dis- 
puted land — Jurisdiction of Civil Court to 
entertain suit is not barred by Sections 10 
to 21 of W. B. Land Reforms Act (10 of 
1956.) • AIR 1966 Madh Pra 24 (27 to 30): 
1965 iMPLJ 716 (DB) • (1966) I Mys LJ 
37: (1966) 5 Law Rep 404 * AIR 1966 
Orissa 1 (3, 4): 31 Cut LT 996 (DB) * 
ILR (1966) 16 Raj 629: 1966 Rai LW 305 
(308) * 1965 All LJ 677: 1965 All WR 

(HC) 367. (U. P. Zaniindari Abolition and 

Land Reforms Act (1 of 1951) (as amended 
by Act 28 of 1961), Sections 331, 229 B.) * 
1965 All WR (HC) 401: 1965 All LJ 777 • 

1965 All LJ 1137: 1965 All WR (HC) 688. 
(U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), Sections 209, 331 — 
Suit for possession of agricultural land 
after demolition of unauthorised construc- 
tion on it — Civil Court cannot take cog- 
nizance — Cognizance of suit merely 
for demolition of unauthorised con- 
struction made on agricultural land 
be taken by Civil Court.) * AIR 1965 
Cal 328 (332): 69 Cal WN 210. 

(Suit for declaration that a person is 
bargadar or tenant.) ♦ .\IR 1965 J and K 
118 (121); 1965 Hash LJ 244 (DB). (Civil 
Court has no jurisdiction to try pure suit 
for correction of revenue records — Plain- 
tiff filing suit for declaration that they 
were owner of certain iand — Correction 
only incidental to result of suit — Suit held 
maintainable — See under J and K Land 
Revenue Act (12 of 1996.) * AIR 1965 J & 
K 56 (57. 58): 1964 Kash LJ 234 * (1965) 
2 Mad L J 204 : 78 Mad L W 390 * 

(1965) Cut 539 (548) (DB) * AIR 1965 
Punj 372 (373): 07 Pun LR 449. (The ques- 
tion of title as to whether the tenants are 
entitled to get possession of any area of 
land and, if so, how much, can be tried 
only by a Civil Court, there being no pro- 
vision either in the Land Revenue Act, 
Punjab Tenancy Act or Section 44 of the 
Consolidation Act prohibiting the jurisdic- 
tion of the Civil Court in this matter.) * 
1964 All WR (HC) 118 ♦ (1964) 2 Andh 
WR 465 • (1964) 1 Andh WR 349 (351); 
(1964) 1 Andh LT 378 • (1964) 1 Andh WR 
96. (Mysore Hereditary Village Offices Act 
(3 of 1895), S. 21.) * ILR (1964) Bom 
80: 1963 Mah LJ 633 * (1964) 5 Guj LR 
786: ILR (1964) Guj 775 (794) (797) * AIR 
1964 Him Pra 5 (8) * AIR 1964 Punj 462 
(464): 66 Punj LR 518. (Jurisdiction of 
Civil Court not excluded if question of 
title was raised.) * AIR 1963 Andh Pra 208 
(209): (1963) 1 Andh WR 51 (DB). (Suit 
for arrears of rent and eviction against 
shikmidar — Jurisdiction of Civil Court 
not barred.) * ILR (1963) 13 Raj 1122: 

1963 Raj LW 516 ♦ ILR (1963) Andh Pra 
853: (1962) 2 Andh WR 1 (3) (DB) * 

(1963) 1 Andh WR 60. (Suits relating to 
service inam lands as per provisions of 
Section 102 (c) of the Hyderabad Tenanev 
Act.) • (1963) 4 Guj LR 308 * (1963) 2 

Mys LJ 47 ♦ 1962 All LJ 419 (420). (Part 


of relief obtainable from revenue Court 
and relief relating to grove can be granted 
only by Civil Court — Suit as a whole 
maintainable in Civil Court.) * 1962 All 
LJ 193 (195) (DB) ♦ (1962) 40 Mvs LJ 979 
(DB) * (1962) 40 Mys LJ 561 * 1962 

BLJR 218 (220) ♦ AIR 1962 Punj 204 

(217): 64 Punj LR 1 (DB) • ILR (1962) I 
Punj 365: (1962) 64 Punj LR 282 (283) * 
AIR 1962 Tripura 58 (61) * 1961 Jab LJ 
175: 1961 MPLJ 120 (DB) * (1961) 39 Mys 
LJ 237. (Madras Hereditary Village 
Offices .\ct (3 of 1885) — Suit by plainUlf 
as owner of village ser\ice inam land 
attached to his oiTice for recovery of pos- 
session against a trespasser — Civil Court 
has jurisdiction to try suit.) * (1961) 2 

Mad LJ 490 * (1961) 27 Cut LT 453 (456, 
457) ♦ ILR (1961) 2 Punj 279 (292) * 

(1961) 63 Puiij LR 71 (75) * (1961) 63 

Punj LK 777 (780) * 1960 All LJ 676: 
1960 .Ml WR (HC) 517. (A suit for decla- 
ration is essentially of a civil nature.) * AIR 
1960 Assam 59 (150, 61, 62) * ILR (1957) 
9 Assam 315 (DB). (Jurisdiction of Civil 
Court to decide status of tenant finally is 
not barred by Section 10 of Assam .Act 12 
of 1948.) * (1960) 1 Andh WR 13. (Suit 
foi ejectment and rent involving deter- 
mination of validity of resumption proceed- 
ings not covered bv Madras Estates (Abo- 
lition and Conversion Into Ryotwari Act.) 

* AIR 1960 Madh Pra 138 (139): 1960 

MPLJ 405 * AIR 1960 Mys 211 (211): 37 
Mys LJ 744 ♦ (1960) 26 Cut LT 245 (247) * 
(1960) 2 Orissa JD 203: (1960) 26 Cut LT 
574 (576). (Defendant alleged to be tres- 
pas.scr — Orissa Tenants Protection Act.) • 
AIR 1960 Puni 11 (14): 61 Punj LR 932 
(DB) * ILR (1960) 10 Raj 619 (620, 621) 

* ILK (1960) 10 Raj 848.(851). (Dispute 
relating to right of way — Section 251 of 
Rajasthan Tenancy Act does not oust juris- 
diction of Civil Court to decide dispute.) 

* I960 Raj LW 248 (250). (Suit for decla- 
ration that villagers have exclusive right to 
graze their cattle and for perpetual injunc- 
tion restraining State Officials from selling 
grass.) * ILR (1960) 10 Raj 848; 1960 Raj 
1950) for eviction of trespassers.) • (1959) 
2 Andh WR 61. (Section 98, Hyderabad 
Tenancy and Agricultural Lands Act (21 of 
19501 for eviction of trespasses.) * (1959) 
2 Andh WR 75 * (1959) 2 Andh WR 201. 
(Contention that because an enquiry is to 
be made by a revenue authority in regard 

certain matters relating to inam lands, 

the Civil Court must be deemed to have no 
jurisdiction in those matters was not ten- 
able.) • ILR (1959) Bom 1308 * AIR 1959 
Madras 199 (202): (1960) 1 Mad LJ 183 • 
(1959) 37 Mys LJ 127 * 1959 BLJR 71 
(74) * AIR 1959 Punj 200 (208): 61 Pun 
LR 208 * ILR (1959) 9 Raj 271 (275) (DB) 

* 1959 Raj LW 304. (Suit for declaration 

that defendant lost her right in Biswedari 
on her remarriage is of civil nature.) • 
(1958) 60 Bom LR 374 (376) * ILR (1958) 
Mys 490 (494) * ILR (1958) 8 Raj 664 
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(665. 666) * 1958 Rnj LW 87 (88) * 

(J957J 61 Cal \VN 549. 

[See also AIR 1966 SC IG6 (168): (1966) 
1 SCR 145. (Bombay Tenancv and Agri- 
cultural Lands Act (67 of 1948), Ss. 85-A, 
70, 85 — Suit triable by Civil Court — 

ISsSue whether defendant is a tenant must 
be referred to Mamlaldar for decision).] 

(9-B) Wlicre the matters to be gone into 
by the Civil Court and that to be scrutinis- 
ed by the Revenue Tribunals are by and 
large different, Civil Court has jurisdiction, 
even though the Court incidentally has to 
consider certain matters coming within the 
jurisdiction of the Tribunals. (1968) 2 

Mad LJ 463: ILR (1968) 2 Mad 432. 

(9-C) The Central Excises and Salt Act, 
1944, and rules thereunder do not provide 
an adequate alternative remedy. A Civil 
suit is maintainable to challenge an order 
of Excise authoritv imposing duly: (AIR 
1904 SC 1873, Rel. on.) *• AIR 1907 Andli 
Pra 338 (347): (1967) 2 .\ndh LT 141 (DBj. 

(10) The jurisdiction of the High Court 

to issue a writ of certiorari in order to 
ascertain if the proceedings of Revenue 
OfTicers and Courts have been conducted 
in due compliance with the provisions of 
the statute is not elTceled by the exclusive 
jurisdiction conferred on Revenue Courts 
by such statute. AIR 1940 Rang 84 (86, 

88): 1940 Rang LR 325 (SB) * AIR 1957 
Mad 376 (379) (DB). 

(11) Where a plaint partly cognizable 
by a Civil Court and partly by a 
Revenue Court is presented to either 
Court, it should be ordered to be amend- 
ed so as to bring it within the jurisdiction 
of the Court of pre.senlation. ILR (1955) 
Patiala 74 (76) (DB) * ILR (1951) 1 Raj 
81 (85) • AIR 1943 Oudh 307 (307, 308): 
19 Luck 381 (DB) ♦ 1904 Pun Re No. 81, 
p 299 (302) * (1892) 1892 Pun Re No. 19, 
p. 91, (92) ♦ (’32) AIR 1932 Lali 595 (596). 

(f2) Where though the relief arises out 
of the same cause of action if one part 
of it could be granted by the Civil Court 
and another part by the Revenue Court, in 
such a case it is thic Civil Court alone that 
will have jurisdiction lo entertain the suit. 
AIR 1952 All 274 (274): 1951 AH WR (HC) 
203 * 1965 AH WK (HC) 214. (Suit 
whether cognizable by Civil Court or 
Revenue Court — Substance of rehef 
should be looked into.) * AIR 1964 J and 
K 34 (37): 1903 Kash LJ 279 (DB). 

[Sec also (1968) 1 Mys LJ 670: 15 Law 
Rep 87. (Section 112, Mysore Land Re- 
forms Act (10 of 1962) confers on Tribu- 
nal restricted iurisdilcion.) * (1908) 2 

My 8 LJ 207: 16 Low Rep 13 (DB). (Tri- 
bunal under Mysore Act 14 of 1965 cannot 
decide whether person is tenant otherwise 
IhQn under Section 4).] 

(l3) If in a suit which iiiilially lies in 
a Civil Court a question which is within 
the exclusive cognisance of a Revenue 
Court arises, the plaint ought lo be return- 


ed for presentation to the revenue Court 
in accordance with the provisions of 0. 7, 
Rule 10 of C. P. C. as provided in Sec- 
tion 111 (4) of the H. P. Abolition of Big 
Landed Estates Act (1953). It cannot be 
dismissed. AIR 1963 Him Pra 49 (52). 

(14) If during the pendency of a suit 
rightly instituted in a Civil Court the law 
is amended so as to make it cognizable 
by a Revenue Court alone, the Civil Court 
docs not lose its jurisdiction to try the suit 
and the plaint should not be returned for 
piesentation to the Revenue Court. 1954 
All L Jour 762 (764, 765) (DB). (AIR 
1952 All 188 and AIR 1953 AH 254, Over 
ruled.) * (1967) 71 Cal WN 506 (506-507) 

* AIR 1966 Guj 253 (256, 264): (1966) 7 
Guj LR 311 (FB). (A suit property inslilu* 
cd in a Civil Court before Act 13 of 1956 
was not liable to be dismissed merely be- 
cause the rights acquired by tenants under 
.Act 67 of 1948 were retrospectively re- 
stored.) * 1964 AH WR (HC) 560 * ILR 
(1958) Mys 508 (519) * ILR (1958) Mys 
597 (602), 

[Sec also AIR 1966 All 166 (168): 1965 
AH LJ 413. (Suit filed in Civil Court for 
injunction restraining defendants from in- 
terfering with possession of agricultural 
lands — Civil Court acquiring jurisdiction 
over suit after enforcement of U. P. Zamin- 
dari Abolition and Land Reforms Act dur- 
ing pendency of trial — Held, civil Court 
had jurisdiction to entertain suit and H 
was not alTccled by U. P. Land Laws 
(Second Amendment) Act 28 of 1961.) 
1962 AH LJ 918: 1962 All WR (HC) 801 
(804). (Dispute not pending in any Court 
— Power to enforce award vests in Civil 
Court alone even though subject-matter of 
dispute is within exclusive jurisdiction of 
Revenue Court — But if dispute is pend- 
ing in Revenue Court, that Court alone 
has jurisdiction to enforce award.)] 

IBiit see AIR 1957 All 257 (258, 259): 
ILR (1957) 1 AH 287 (DB). (AIR 1953 All 
219, Overruled.)] 

(15) Suit for redemption pending when 
Rajasthan Revenue Court Act came into 
force — Suit is exclusively triable by Re- 
venue Court — Civil Court must transfer 
case lo Revenue Court. ILR (1954) 4 Raj 
767 (772), 

(16) Suit for profits of agricultural land 
or for share therein — E.xclusivc jurisdic- 
tion of Revenue Court — Suit pending in 
Civil Court at commencement of Rajasthan 
Tenancy Act (1955) — Suit must be trans- 
ferred lo Revenue Court. 1963 Raj LW 
284 (286, 287). 

(17) The defendant, in a suit for possc.s- 
.Sion in the Mamlntdar's Court, cannot oust 
the iurisdiction of the Mamlatdar by mere- 
ly filing a suit in the Civil Court. Under 
Section 26 of the Bombay Mamlatdars’ 
Courts Act, it is for the Mamlatdar to de- 
cide if he is to proceed with the suit or 
not. AIR 1930 Bom 184 (185) (DB). 

(18) Where the Revenue Court (Finaii- 
dnl Commissioner) holds that a suit is 
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not co^izable by Revenue Court and on 
institution of the suit in Civil Court the 
Hi{?h Court holds that the suit is triable 
only by the Revenue Court, the only course 
open to the High Court is to dismis.s the 
suit with a remark that it is open to the 
plaintitT to apply for review of the order 
by the Financial Commissioner. ILR (lOf)!) 
Patiala 628 (638). 

(19) Jurisdiction of the Civil Court is 
not barred by virtue of S. 242, U. P. Ten- 
ancy Act in respect of suit filed un<ler Sec- 
tion 9 of the Specific Relief Act for oblain- 
InR possession over aRricullural land from 
which the plaintitT allrRcd his illegal dis- 
possession within six months of llie dale 
of the suit. AIR 1959 All 1 (4): 1958 All 
U 628 (FB). (AIR 1958 All 48, Over- 
ruled; AIR 1950 All 407, Approved.) ♦ 1963 
Jab LJ 72 (73). 

[See also 1962 MPLJ 738. (Suit under 
Section 9 Specific Relief .Ad is saved by 
Section 257 of M. B. Land Revenue Codc.)J 

(20) A suit under Sec. 9 of the Specific 
Relief Act is maintainable with regard to 
an agricultural holding and the Civil Court 
has jurisdiction to entertain sucli a suit 
even though the plaintilT could have also 
instituted a suit under Section 183, Rajas- 
than Tenancy Act for the ejectment of 
the defendant as trespassers. ILR (1962) 
12 Raj 188: 1901 Raj LW G3G (G37). 

[But sec AIR 1967 Madh Pra 14 (17): 
1964 MPLJ 822 (DB). (Remedy of suit 
under Section 9 of Specific Relief Act is 
not available to dispossessed Bhumiswami 
— 1962 MPLJ 738 and 1963 MPLJ (SN) 45 
and 1963 MPLJ 292, Overruled.)] 

(21) Various Rent and Revenue Acts ex- 

pressly provide that the Civil Courts shall 
not have jurisdiction in respect of matters 
dealt with by those Acts. AIR 1958 
Andh Pra 100 (102) • AIR 1956 Bom 208 
(208) * ILR (1956) 6 Raj 323 (325) (DB) * 
AIR 1955 Punj 63 (65) (DB) * ILR (1955) 
Mys 567 (660) (DB) • AIR 1953 Punj 264 
(266): ILR (1953) Punj 659 (DB) * AIR 
1947 Oudh 232 (233): 22 Luck 207 * AIR 
1940 Pat 161 (162): 18 Pat 854 (DB) * 
AIR 1957 Mad 671 (673) (DB) * AIR 1957 
Orissa 17 (20): ILR (1956) Cut 677 (DB) * 
(1957) 2 Mad L Jour 628 (629) (DB) * 

AIR 1958 Pat 80 (82): 36 Pal 1075 (DB) * 
AIR 1968 SC 1328 (1330): (1968) 2 SCR 
848. (Revenue Courts have powers to deal 
with and decide disputes pending on date 
of the Act and subsequent ones relating to 
succession to jagirs estates.) ♦ AIR 1965 
SC 338 (342): (1964) 3 SCR 763. (Juris- 
diction of Civil Court to try a suit to re- 
cover rent and to eject ryot barred under 
second para, of Section 189 (1) of Madras 
Estates Land Act (1 of 1008).) * AIR 1901 
SC 148 (149): (1961) 1 SCR 665. (Deter- 
mination of fair rent under M. B. Accom- 
modation Control Act, I960.) * AIR 1967 
All 59 (61): 1963 AH LJ 265 (FB) * AIR 
1968 Pal 630 (646): 1958 BLJR 559 (FB) * 


AIR 1968 .Andh Pra 311 (314): (1968) 1 

Andh WR 413 (DB) * 14 Law Rep 368: 
(1968) 1 Mys LJ 491 ♦ 13 Law Rep 504: 
(1968) 1 Mys LJ 208 ♦ 1968 Cur LJ 511 
(515) (Punj) * 1968 Raj LW .376 (378) * 

AIR 1967 All 118 (120): 1967 All LJ 111 * 
AIR 1967 Andh Pra 331 (337): (1967) 1 

Andh LT 345 (DB) ♦ AIR 1967 Mad 306 
(311): (1962) 2 Mad LJ 538 * (1967) 2 Mad 
LJ 158: 80 Mad LW 636 ♦ (1967) 10 LR 
666 (Mys) (DB) * (1967) 33 Cut LT 655: 
ILR (1967) Cut 712 (DB) * 1967 Raj LW 
2.53 (255) * 1969 All LJ 222: 1966 All WR 
(IIC) 278 (281). (Suit under Section 209 
I’. P. Zamindari Abolition and Land Re- 
fonn.s .Act (1951) is cognizable onlv by a 
Revenue Court.) * (1966) 70 Cal WN 371 
(373) (DB) » AIR 1966 Orissa 198 (199): 
32 Cut LT 295 * AIR 1966 Ori.ssa 29 (31. 
32): 31 Cut LT 901 » AIR 1965 All IIG 
(120): 1964 All LJ 442 (FB) * AIR 1965 
Guj 131 (132. 133, 134): (1965) G Guj LR 
99 (DB) ♦ AIR 1965 Him Pra 64 (67). 
(Section 12 (2) (c) read with Section 12 
(4) H. P. Abolition of Big Landed Estalc.s 
and Land Reforms Act bars jurisdiction of 
Civil Court to question correctness of 
decision of Compensation OfTicer in pro- 
ceeding under Section 11.) * (1965) 1 Mad 
LJ 4.59: ILR (1964) 1 Mad 992 * AIR 1965 
Orissa 138 (142): 31 Cut LT 951 (DB). 
(Claim by widow for past and future main- 
lenancc under Section 18 (1) (b) of 

Orissa Eslalc.s Abolition Act pending be- 
fore Claims Officer — Suit in Civil Court 
for reduction of amount of maintenance 
under Section 14 (2) of Madras Impartible 
Estates Act is barred in view of Sec. 39 
of Orissa Act.) • ILR (1965) I Punj 717: 
67 Pun LR 558 (564) (DB). Properly let 
by .Auction purchaser of evacuee properly — 
Lelling is valid even in the absence of sale 
cerlifiente — Civil Court has no jurisdic- 
tion to pass an ejectment decree.) * 1965 
Cur LJ 91: 67 Punj LR 243 (247) (DB). 

(Tenancy created by Custodian under Sec- 
tion 10. Evacuee Interest (Separation) Act 
(81 of 1951).) * AIR 1964 Assam 60 (62. 
63, 64): ILR (1963) 15 As^am 402 (DB). 
(Assam Land and Revenue Regulation (1 
of 1886), Rules under. Rule 18 — Pro- 

ceedings in respect of encroached lands — 
Held, Deputy Commissioner could act 
under the rule — Order of removal of con- 
struction — Suit for declaring it illegal 
held not maintainable.) • ILR (1964) Guj 
294. (Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Sections 85, 85-A 
— Question of tenancy in dispute — Ques- 
tion cannot be dealt with by Civil Court.) 

♦ AIR 1004 J and K 34 (36): 1963 Hash 

LJ 279 (DB). (A claim by a co-sharer 
against other co-sharers for a share of 
the profits from the agricultural land in dis- 
pute, clearly comes under Section 85 
Group 1 sub-clause (I), J. and K. Ten- 
ancy Act.) • ILR (1963) Andh Pra 392 
(DB) • (1963) 2 My.s LJ 288 (290) ♦ 1963 
RajLW310 (312)*ILR (1962) Cut 437 (441) 

• 1961 Raj LW 613 (616) * (I960) 2 Andii 
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WR 215 * {I960) I Mad LJ 490 (DB). 
(Suit for recovery lands attached as emolu- 
ments to ofTice of Karnam — Jurisdic- 
tion of Civil Court is barred.) * ILR (1960) 
10 Raj 1589 (1593) ♦ (1959) 37 Mys U 
485 (DB) * 1959 Raj LW 402 (402, 403) 

* 1958 All WR (HC) 64 * (1958) 60 Bom 
LR 782: ILR (1958) Bom 334 (DB) » 
(1958) 24 Cut LT 439 * ILR (1958) 8 
Uai 659 (661) * ILR (1958) 8 Raj 100 
(104, 105). 

[See also 1967 All LJ 975: 1967 All WR 
(HC) 864. (Bar of civil suit under Sec- 
tion 331, U. P. Zamindari Abolition and 
Land Reforms Act — Does not apply to 
suit for declaration of plaintilT a sirdar 
and not liable to ejectment under Sec- 
tion 211 or for possession after disposses- 
sion under order under Section 2U-.\ of 
that Act.) AIR 1965 All 514 (515. 516): 
1965 All LJ 70. (Suit by plaintifT for de- 
claration of rifjht as tenant and that Icasc.s 
in favour of defendants and decree passed 
by Revenue Court were not binding on him 

— Held leases and decrees without any 
legal force cannot oust jurisdiction of 
revenue Court nor is it conferred on Civil 
Courts even if particular relief is claim- 
ed.) * 1955 All LJ 314. (Suit of the 
nature of Section 180, U. P. Tenancy Act 

— Lies in Civil Court after the passing 
of U. P. Zamindari Abolition and Land Re- 
forms Act.) 

(22) If on the allegations in the plaint 
the suit is properly instituted in a Civil 
Court, the jurisdiction of the Court will 
not be barred simply because the plain- 
tiff could have, by alleging additional 
facts, obtained relief from the Revenue 
Court. It is for the plaintiff to determine 
his own cause of action. AIR 1960 All 
573 (577): 1960 All LJ 314. (AIR 1963 All 
729, held, impliedly overruled by AIR 
1959 All 1 (FB).) (Note. — AIR 1960 All 
573 is itself overruled on another point in 
AIR 1962 All 248 (DB).) 


(23) In order to determine whether the 
suit is entertainable by the Civil Court 
or not, the Court has to see whether the 
suit related to a decision or order in rc- 
•specl of any matter which the different 
authorities under the Act have the power 
to determine and not whether any order 
passed under the Act is wrong or against 
tlic provision of the Act. 1968 Cur LJ 
940 (942) (Punj). 

(24) Bhopal Stale Land Revenue Act (4 
of 1932), Sections 89, 93 and 95 — Entry 
in regard lo right to hold land — Correct- 
ness of such entry* can be question- 
ed in suit based on title — Not only 
Section 95 does not by necessar>' im- 
plication bar a suit but also assumes that 
in such a suit the correctness of such an 
pntrv could be questioned subject lo the 
presumption under Section 95. AIR 1966 
SC 1718 (1720): (1966) 3 SCR 617. 

(25) The question whether a person is a 
pcrmanciil holder is lo be decided by the 
Stale Government, or by its officer as con- 


templated in proviso to Section 2 (4) of 
Bombay Merged Territories and Areas 
(Jagir Abolition) Act (1953). But there is 
nothing in the Act which says that, the 
jurisdiction of the Civil Court is taken 
away in respect of any such land mere- 
ly because a question such as the one 
contemplated under Section 2 (4) is raised 
by the defcndanl.s in the suit. The juris- 
diction of a Civil Court, however, can be 
said lo have been taken away by implica- 
tion since such a question is to be deter- 
mined by a specified authority, and more 
particularly as the decision of that auth- 
ority is made final. But that would be 
only with regard to any such question 
and not of a suit which can be insti- 
tuted in a Civil Court. What is therefore 
taken away is the jurisdiction of a Civil 
Court from determining any such pI?H 
or question falling under S. 2 (4). (1967) 
8 Gui LR 297. 


42. Bar by the Criminal Procedure 
Code. — (1) A suit will not lie to set 
aside the orders passed under any of 
Ss. 133, 136, 137, 139 and 142 of the 


Criminal P. C. (1903) 31 All 371 
(DB) • (1869) 11 Suth WR 434 
(DB) * (1872) 18 Suth WR 284 
(DB). 


373) 

435) 

285) 


(2) Order passed under Section 133 

or Section 137 Cr. P. C. — Suit by per- 
son affected by order for declaration of 
his rights — Injunction to prevent opera- 
lion of order cannot be directly issued 
by Civil Court. 1958 All WR (HC) 3 * 
(1968) 2 Mad LJ 589: 1968 Mad LW 

(Cri) 175. 

(3) Orders under Ss. 133, 136, 137, 139 
and 142 of the Criminal P. C. are not 
conclusive on the question of title to 
properly vested in a person and do not 
exclude the jurisdiction of Civil Courts 
to enquire into such matters. (1888) 15 
Cal 460 (470) (FB) • (1893) 17 Bom 293 


!99) (DB). 

(4) A suit under Section 9 of the 
)ccific Relief Act on the ground of dis- 
)ssession within six months but before 
ic date of the order under Section 145, 
riminal P. C., is not barred. (1902) 26 
om 353 (358. 360) (DB) • (1873) 20 

- - - • / WN n 1 
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(5) No suit will lie on the basis of dis- 
possession as a result of the Magistrates 
order itself passed under Section 145, 
Criminal P. C. (1908) 12 Cal WN 696 
(699) (DB). 

(6) Where the claim of the plainliiT 
is based upon injury to the property and 
the interference with the exercise of the 
property rights and there is no claim for 
damages for malicious prosecution, the 
suit is maintainable, though there is 
provision for award of cost in respect of 
the proceeding under Section 145, Cri. 
P. C. in which the properly was attached 
giving rise lo the cause of action of the 
litigation. AIR 1968 Pat 248 (253): 1969 


BLJR 411 (DB). 
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(7) Land attached pending proceeding 
under Sec. U5 — Proceeding under Sec- 
tion 145 decided — Magistrate passing 
order directing supurdai’ to deposit cer- 
tain amount towards proflls, utilized bv 
him, arising out of attached land 
Older is without jurisdiction — Amount 
due can be determined only in civil 
Court. 1968 Cr LJ 1531 (2) (1532): 1966 
All LJ 792. 

(8) An order refusing to grant raaiiy 
tenance under Seclion 488 of the Crimi- 
nal Procedure Code is no bar to a civil 
suit for maintenance, (1905) 32 Cal 479 
(481) (DB) * AIR 1963 All 143 (146); 1963 
(1) Cri LJ 394: 1902 All LJ 786. 

(9) Illegitimate child — Civil suit for 
declaration that petitioner is illegitimate 
child of respondent — Decision of Civil 
Court is binding on criminal Court and 
cannot be ignorcil. AIR 1963 All 143 
(146); 1962 All LJ 786. 

(10) The power under Section 514, 
Criminal Procedure Code, to determine 
whether a bond should or should not be 
forfeited vests only in a Criminal Court. 
If the Criminal Court has exercised the 
powers conferred upon it, it is open to 
tlie person aggrieved by the order to 
seek redress at the hands of a superior 
Criminal Court. He cannot secure the 
intervention of a Civil Court. AIR 1959 
Punj 81 i82): 59 Pun LR 112. (This is 
so even where the Criminal Court nas 
permitted the plaintiff to seek a remc ly 
in the Civil Court.) * (1968) 2 Mad LJ 
.586: (1968) Mad LJ (Cri) 751. (.AIR 1958 
AP 403 and AIR 1963 Bom 83, Rel. on.) 

(11) A civil suit lies to contest an 

order of disposal passed bv a Magistrate 
under Section 524 of the Criminal Pro- 
cedure Code. AIR 1920 Pat 182 (183, 

185): 5 Pal L Jour 321 • (1885) 9 Bom 
131 (135). 

(12) A suit is maintainable for re- 
covery of the proceeds of tlie sale of 
the property attached and sold under 
Seclion 524, Criminal P. C. AIR 1915 
Bom 227 (227): 40 Bom 200 (206). 

(13) A suit to recover the expenses 
ordered by a Criminal Court to be paid 
to a witness will lie in a Civil Court. 
AIR 1926 Cal 289 (289, 290). 

(14) Where a civil suit and a criminal 
complaint raise the same issues between 
the .same parties, the judgment of one 
Court is not binding on the other and 
there is the unavoidable risk of conflict 
of decisions. AIR 1932 Mad 254 (255, 
256): 55 Mad 346. 

(15) No right of appeal having been 
provided against an order under Sec. 517, 
Criminal P. C. there is no bar to the 
maintainability of a civil suit for recovery 
of the amount confiscated, with interest. 
AIR 1958 Andh Pra 403 (405): 1958 Cri 
L Jour 7,39. 

(16) The c.xlstencc of a bona (Ide claim 
of civil right niav in certain cases ex- 


clude the jurisdiction of the Criminal 
Court to proceed with the trial but the 
converse of that proposition is not true. 
(1957) 61 Cal WN 789 (702) (DB). 

43. Mailers dcall wllh by a special Irl- 
bunal.— (1) Where a special tribunal is 
created by an Act of Legislature for de- 
termining questions as to rights syhich 
arc tlie creation of the Act, the jurisdic- 
tion of that tribunal is, unless provided 
otherwise, exclusive and the civil Courts 
cannot take cognizance of such matters. 

AIR 1954 SC 520 (522) : 1955-1 SCR 26/ 

• AIR 1954 SC 210 (212) : 1954 SCR 892 

• AIR 1952 SC 64 (69) : 1952 SCR 218 • 

AIR 1950 Pat 50 (59, 75) : 29 Pat 71 
(FB) • .AIR 1958 Mad 230 (2.32) (DB) • 

ILR (1958) Andh Fra 396 (405) (DB) • 

AIR 1957 Andh Pra 480 (491) (DB) * 

AIR 1957 Cal 333 (334) (DB) • AIR 1957 
Cal 135 (138) (DR) * AIR 1957 Madh Pra 
98 (101) (DB) • AIR 1957 Raj 35 (36) : 
ILR (1957) 7 Raj 74 (DB) * AIR 1957 Trav- 
Co 202 (205) : ILR (1955) Trav-Co 1242 
(DB)*AIR 1956 .All 232 (233)* AIR 1956 
Bom 650 (658) : ILR (1956) Bom 405 

(DB) * AIR 1956 Hyd 10 (12) : ILR 
(1955) llvd 737 (DB) • AIR 1956 Mad 

388 (389, 390) » AIR 1956 Pepsu 39 (40) : 
ILR (1955) Patiala 696 (DB) * AIR 1955 
Bom 89 (92) (DB) • AIR 1955 Nag 81 
(84) : ILR (1954) Nag 973 (DB) » 1955 

Kcr LT 818 (820) (DB) * AIR 1954 Him 
Pra 63 (64. 65) * ILR (1954) Mys 174 

(175, 176) * AIR 19.53 Cal 720 (720) 

• AIR 1953 Nag 136 (138) : ILR (1953) 

Nag 433 (DB) • AIR 1953 Orissa 300 
(305) (DB) * AIR 1953 Sau 133 (134) • 
AIR 1952 Pepsu 119 (124) : ILR (1952) 

Patiala 281 (DB) • AIR 1951 Bom 423 

(424): ILR (19,52) Bom 1 (DB) * (1951) 
4 Sau L R 239 (242) (DB) * AIR 

1950 Madh B 8 (8) • AIR 1947 

Posh 53 (55) (DB) * AIR 1940 

Lab 401 (407) : ILR (1941) Lah 71 (FB) 

• AIR 1925 All 253 (261) : 47 All 434 • 

(1907) 31 Bom 604 (610) • AIR 1938 Rang 
392 (393) : 1939 Rang LR 50 (FB) * AIR 
1929 Sind 69 (82) : 26 Sind LR 435 * 

AIR 1968 SC 169 (174) : (1967) 3 SCR 736 

• AIR 1966 SC 1738 (1740, 1741) : (1966) 

3 SCR 582. (Travancorc Cochin General 
Sales Tax Act (11 of 1125 M. E.) — Suit 
for refund of tax paid in excess of amount 
lawfully due — Jurisdiction of civil Court 
is barred. AIR 1964 SC 1873, Overruled.) • 
AIR 1966 SC 1438 (1440) : (1966) 3 SCR 
214 * AIR 1966 SC 893 (896) : (1966) 2 
SCR 533. (Statutory provision must expres- 
sly provide for such exclusion or must neces- 
sarily and inevitably lead to that infer- 
ence — Jurisdiction of civil Court is ex- 
cluded in relation to matters covered bv 
orders included within provisions of 
S. 3(4) and S. 16, U. P. (Temporary) Con- 
trol of Rents and Eviction Act (1947)) • 
AIR 1966 SC 210 (211, 212) : (1966) 1 

SCR 128. (Suit by sub-tenaiu for 
declaration that he had become direct 
tenant bv virtue of Seclion 16 (2) 
— Civil Court’s iurisdiclion to entertain 
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suit is barred under S. 45, Madhya Pra- 
desh Accommodation Control Act (41 of 
1061.) * AIR 1964 SC 807 (816) ♦ 

AIR 1963 SC 1547 (1551, 1552): 

(1964) 2 SCR 273. (Punjab Municipal Act 
(3 of 1911), Ss. 61 (2), 84 and 86 — Levy 
of terminal tax on salt — Committee im- 
posing tax — Dispute as to — Person 
aggrieved has remedy of appeal under 
S 84 — Without availing of thi.s remedy 
suit brought for refund of tax recovered 
— Suit is barred under S. 86.) ♦ AIR 
1968 Puni 40 (43) : 70 Pun LR 41 (FB) * 
AIR 1969 Bom 151 (103) : 70 Bom LR 632 
* AIR 1968 All 232 (239). (.Vdministration 
of Evacuee Properly Act (31 of 1950), 
S. 46.) * AIR 1968 Andh Pra 311 (314): 
(1908) 1 Andh WR 413 (DB) * (1968) 2 
Mad LJ 41 ♦ 1968 Lab IC 1571 : 17 Fac 
LR 281 : 34 FJR 385 : (1908) 2 Mys L.J 
194 * AIR 1908 Raj 123 (126) : 1968 Raj 
LW 75 * AIR 1967 All 218 (220) * 1967 
All LJ 336 : 1967 All WR (HC) 337 • 
AIR 1967 Andh Pra 120 (128) : ILR 
(1964) Andh Pra 1102 (DB) * .AIR 1967 
Cal 105 (107) * (1967) 8 Guj LR 337 ♦ 

AIR 1967 Mad 318 (323) : (1966) 2 Mad 
LJ 226 * (1967) 2 Mad LJ 287 : (1966-67) 
31 FJR 73 (Mad) * AIR 1967 Mys 111 
(115) : (1966) 1 Mys LJ 77 (DB) * 1967 
Raj Lw 28 (29) * AIR 1960 All 182 (185): 
1905 All LJ 814 * AIR 1966 Bom 237 
(239) ; 68 Bom LR 10. (Hyderabad Aliyal 
Eiuiuiries Act (10 of 1952), Ss. 2 {l)(a) 
and (b), 3A. 12 and 13(1) — Civil Court 
ha.s no jurisdiction to decide claims to 
right, title and interest in Atiyat grants 
or matters ancillary thereto except re- 
garding questions of succession, legiti- 
macy, divorce or other questions of per- 
sonal law.) * AIR 1966 MP 286 (290): 
1966 MPLJ 335 (DB) (Per Dixit C. J. 
Contra.) * (1966) 1 Mys LJ 279: (1966) 
5 Law Rep 619. (AIR 1958 Punj 384. Not 
foil.) * AIR 1960 Pat 29 (31, 32): 1965 
BLJR 594 (DB) * (1965) 67 Bom LR 

904 (907) (DB) • AIR 1965 Ker 185 
(186): 1964 Kcr LT 406. (Claim lor 
enhanced pension — Jurisdiction ^ of 
civil Courts barred by Section 4, Pensions 
Act.) • AIR 1965 Mad 149 iUl): 
(1965) 1 Mad LJ 203 * (1965) 2 Mad LJ 
285 : 78 Mad LW 263 * AIR 1965 Puni 
311 (313) : 67 Pun LR 367 ♦ AIR 1905 
Puni 24 (25) : 66 Pun LR 749 • 1965 Cur 
LJ 506 (507) (DB) (Pun.i) * 1964 All LJ 
819 (822). (Deposit of rent in Munsifs 
Court — Dispute about ownership of 
house — Munsif not competent to decide 
dispute.) * AIR 1904 Bom 85 (87-88) : 
05 Bom LR 712 (DB) ♦ ILR (1964) Cut- 
tack 111 (117) * BLJR 701 (705) 

(DB) • 1963 All LJ 894. (Tribunals of 
limited iurisdiclion have to act strictly 
within four corners of statute creating 
them.) * AIR 1963 Cal 225 (250) (FB). 
(Tests to be borne in mind in deciding 

cusc.s, where the question of exclusive 
iurisdiclion of a tribunal is raised, stated.) 


* AIR 1963 Cal 114 (115, 116) : (1963-64) 

24 FJR 25 (DB). (Section 36-A of Indus- 
trial Disputes Act has vested Government 
with power to get award of Industrial 
Tribunal interpreted by Labour Court, 
Tribunal or National Tribunal as mention- 
ed therein — Suit for declaration of 
parlies’ rights under award, even though it 
might involve question of its interpretation 
would, therefore, lie in Civil Court only 
after steps or allcmpts under Section 36-A 
ha\e proved infructuous.) * AIR 1963 Him 
Pra 12 (15). (Motor Accidents Claims 

Tribunal — Jurisdiction of civil Courts 

barred on conslrtution of Tribunal.) • 

1963 Jab LJ 958 (959) ♦ ILR (1963) Cut 
308 (312) * AIR 1963 Pat 11 (14, 15) : 
1963 BLJR 11 (DB) * ILR (1962) 2 All 
.359 (363) (DB) ♦ AIR 1962 Madh Pra 
.310 (311): 1962 MPLJ 343. (Payment of 
Wages Act (1936) S. 22; AIR 1945 Lah 
195, Dissented from.) • AIR 1962 Mad 7 
(15): (1962) 1 Mad LJ 92 (FB). (AIR 1954 
Mad 454, Overruled on another point.) * 
(1962) 28 Cut LT 60 (63) • ILR (1962) 
Cut 533 (538, 540) (DB). (Orissa Hindu 
Religious Endowments Ads (4 of 1939) 
and (2 of 1952), Sec. 73 — Civil Courts 
jurisdiction barred in respect of any 
matter in dispute for determining or de- 
ciding which provision is made under the 
Act.) * (1962) 28 Cut LT 391 (398) : ILR 
(1962) Cut 533 (DB) * AIR 1962 Punj 
389 (393) : 64 Punj LR 530 (FB) * (1961) 
63 Pun LR 880 (881) : ILR (1902) 1 Punj 
267 * AIR 1961 Andh Pra 502 (504, 505) : 
(1961) 2 Andh WR 3.39 * ILR (1961) 1 
Andh Pra 384 ♦ AIR 1961 Cal 31 (38, 39): 
61 Cal WN 842 (DB). (Court’s jurisdic- 
tion in regard to declaration of results of 
university examination.) • AIR 1961 Kcr 
258 (259): I960 Ker LT 1288. (Co^i- 
zance of civil suits by past ^ memberf 
claiming money from Co-operative Soae^f 
is impliedly barred bySs. 60Md 61. T. u 
Co-operative Societies Act which provide 

for decision bv 5 

IJ 635 : 1961 MPLJ 184 (190) (DB) 

AIR 1961 Mad 423 (426): (1961) 1 M'^d 
LJ 188 • AIR I960 All 68 (70): 196® All 
LJ 472 (DB). (Application under S. 5 of 
the Displaced Persons (Debts Adiustmenl) 
Act (1951) — Consequences laid down in 
S 15 of the Act ensue — Jurisdiction 
of Civil Court is ousted under S. 9 of the 
Act.) • AIR 1960 Puni 163 (164) : 61 Punj 
LR 915 (DB) * AIR 1960 Raj 148 (150): 
1959 Rai LW 484 * (1959) 2 Mad LJ 
415: (1959/ 10 STC 323 * AIR 1959 

Mvs 145 (146): 36 Mys U 552 

* AIR 1959 Pnl 17 (19): 1958 Pat 

IR .343 (DB) * AIR 1959 Puni 64 (66): 
60 Puni LR 592 (DB) • (1959) 61 Punj 
LR 277 (280) * AIR 1959 Raj 162 (166) : 
19,59 Rai LW 459 • (1958) 1 Andh WR 
420 (DB) • (19.56) 58 Bom LR 300 (313) : 
ILR (1956) Bom 465 (DB) • ILR (1958) 
Rom 771 • (1958) 60 Pun LR 602 (604) 

(DBl. 

(2) Suit for declaration that plaintiffs 
lind a share in the claim properly — Do- 
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fcndant alleged to have practised fraud 
in getting the claim verified in his own 
and another’s name to the exclusion of 
the plaintiffs — Suit held cognisable by 
Civil Court as a question of tiue was in- 
voked and the claim was based on fraud 
of the defendant. The Civil Courts in 
such a situation must assume lurisdi-v 
lion — Jurisdiction of Civil Courts in the 
circumstances held not barred bv Section 
30 of the Displaced Persons {Compensa- 
lion and Rehabilitation) Act, ,-\lR 1964 
Pun* 447 (449) : 1964 Cur LJ 91. 

(3) Special tribunal exercising iurisdic- 
lion — Party receiving as result of such 
exercise — Method of redress pointed 
out by statute creating iurisdiclion — 
Jurisdiction of civil Court is ousted. AIR 
1956 Mad 388 (389) * ILR (1958) Andh 

Pra 396 (405) (DB) * 1958-1 Mad L Jour 
73 (75) • AIR 1957 Andh Pra 894 (896) 
(DB) • AIR 1953 Bom 209 (211) • AIR 
1953 Orissa 300 (305) (DB) * AIR 1951 

Puni 74 (79): ILR (1951) Puni 165 (DB) 

* AIR 1950 East Puni 204 (207) (DB) * 

AIR 1949 Mad 780 (784) (DB) * AIR 

1946 Cal 435 (436. 437) (DB) • AIR 1943 
.All 123 (150): ILR (1943) All 317 (FB) 

* (1889) 12 Mad 105 (108) • AIR 1937 

Sind 305 (306) (DB) • AIR 1965 SC 1942: 

(1966) 1 SCR 64. (Sales tax recovered 

from dealer under mistake of fact and 

law — Suit to recover lax so recovered 

is barred bv Section 20 of Bombay Sales 
Tax Act (V of 1946).) * AIR 1986 Pat 
305 (313); ILR 44 Pal 22 (DB) * (1966) 

1 Mud LJ 190: 78 Mad LW 561 • AIR 
1962 Assam 98 (101. 103): ILR (1962) 
14 Assam 359 (DB) * ILR (1961) 2 Ker 
745 (752). (Madras General Sales Tax 
.Act (1939), Section 18-A — Suit to set 
aside or modify assessment is barred.) 

(4) It is well settled that even in a 
case where a statute created a liability 
and provided a remedy, the civil Court's 
iurisdiction is not complelely ousted. A 
suit in a civil Court will always lie to 
question the order of a tribunal created 
by a statute, even if its order is. ex- 
pressly or by necessary implication, made 
ilnal, if the said tribunal abuses its power 
or does not act under the Act but in 
violation of its provisions. (1968) 70 Pun 
LR 412 1414, 415). (AIR 1963 SC 1547, 
Foil.) 

(5) In all cases where the tribunal has 
acted within its iurisdiclion the iurisdic- 
tion of the civil Courts is barred in the 
absence of mala fldes or fraud. ILR 
(1956) Madh B 246 (258) • AIR 1957 
Andh Pra 894 (896) (DB) • AIR 1954 
.All 487 (489) (DB) • AIR 1954 Pat 393 
(396) * ILR (1954) Nag 667 (668) « AIR 
1953 Punj 3 (12, 13): ILR (1953) Punj 
140 (DB) • 1953 BLJR 586 (588. 589) • 
AIR 1952 Vindh Pra 32 (34) • AIR 1951 
Hvd 163 (167): ILR (1951) Hyd 670 • 
AIR 1951 Pat 529 (632): 30 Pat 366 (DB) 
• AIR 1950 East Puni 324 (325) • AIR 
1048 All 170 (181, 182): ILR (1948) All 


91 (DB) * AIR 1945 Sind 21 (29, 30): 

ILR (1944) Kar 364 * AIR 1943 Bom 9 
(10): ILR (1943) Bom 1 • AIR 1941 Lah 
234 (2,36): ILR (1941) Lah 524 (FB) • 
AIR 1940 Nag 174 (175) * (1902) 26 Bora 
294 (297) (DB) • (1899) 26 Cal 811 (815, 
817) (DB) * AIR 1967 SC 1760 (1771); 
(1967) 3 SCR 490 ♦ 11. R (1967) Guj 117 

♦ AIR 1966 .Madh Pra 24 (27 to 30): 1965 
MPLJ 710 (DB). 

(6) Tribunal acting within its Iurisdic- 
tion — There can be no interference on 
merits with tlie decision of tribunal, .AIR 
1953 Bom 284 (285): ILR (1953) Bom 
827 (DB) * ILR (1907) Guj 117 * AIR 
1964 Rom 241 (243): 66 Bom LR 38. 
(Every tribunal or aulhorilv has iurisdic- 
tion to decide case rightly or wrongly.) 

• AIR 1963 .Assam 62 (73) (FB). (Re- 

versed on another point in AIR 1968 SC 
271.) ♦ (1961) 2 Mad LJ 585 * AIR 1961 
Pat 142 (146): 1901 BLJR 3 (FB) ♦ AIR 
1953 .All 167 (170): 1952 All WR (IIC) 

297 • ILR (1951) 1 Cal 404 (409). (Com- 
missioncr'.s orders under Section 6 sub- 
sections (2) and (3) of the Bengal Sup- 
pression of Immoral Tralfic Act. 1933.) 

(7) Where llie subiccl-maller of the 

suit falls outside the excliLsive jurisdic- 
tion of the special tribunal, the jurisdic- 
tion of the Civil Court always remains 
provided the suit is of a civil nature. AIR 
1964 All 607 (608) (FB) * AIR 1958 Ker 
178 (183): ILR (1958) Ker 389 (FB) • 
AIR 1958 Andh Pra 670 (675) (DB) • 
AIR 1958 J and K 51 (52) (DB) * 1958 
Andh LT 385 (393) * AIR 1957 Andh Pra 
489 (491) (DB) * AIR 1957 Ker 16 (17): 
ILR (1957) Ker 26 AIR 1957 Mad 674 
1675) (DB) • 1957-1 Mad L Jour 5 (5) 
(DB) • AIR 1956 Bom 737 (738, 739): 

ILR (1957) Bom 15 (DB) • AIR 1956 
Mad 146 (148): ILR (1957) Mad 631 • 
.AIR 1956 Nag 132 (134): ILR (1955) Nag 
983 » AIR 1956 Punj 163 (164) * AIR 

1957 Andhra Pra 498 (499) (DB) • AIR 
1955 Kutch 8 (8) ♦ AIR 1955 Mad 597 
(598, 599) • AIR 1955 Pat 320 (325): 34 
Pat 487 (DB) * AIR 1953 Him Pra 89 
(90. 91) ♦ AIR 1952 All 346 (349): ILR 
(1952) 1 All 97 (DB) ♦ AIR 1952 All 333 
(33-i) (DB) * AIR 1952 Assam 147 (148) 

• AIR 1952 Mad 767 (769) (DB) * AIR 

1952 Vindh Pru 74 (75, 76) • AIR 1951 
Bom 423 (426): ILR (1952) Bom 1 (DB) 

• AIR 1951 Bom 136 (137): ILR (1951) 

Bom 393 (DB) • AIR 1950 East Pun) 

338 (344, 346) ,DB) • AIR 1950 Mys 62 
(63) • AIR 1947 Sind 31 (32) • AIR 1969 
SC 204 (209): (1969) 1 SCJ 538 • AIR 

1968 SC 271 (276): (1968) 1 SCR 260 • 
AIR 1966 SC 1412 (1414, 1415); (1966) 2 
SCR 279. (Suit for refund of advance 
sales lax paid under mistake of law — 
Not barred expressly by S. 20 or implied- 
ly by Section 13. Bombay Sales Tax Act.) 

• AIR 1964 SC 1348 (1352, 1353): 

(1964) 3 SCR 214 • AIR 1962 SC 70 
(72) * AIR 1969 Mad 14 (!5): 81 Mad 
LW 350 • AIR 1969 Pat 8 (10. 11) (DB) 

• AIR 1969 Mad 108 (110, 111): ILR 
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(1908) 3 Mad 638 (DB) ^ (1968) 2 MLJ 
41 * AIR 1908 Cal 59 (02): 1968 Lab 1C 
127: 14 Fac LU 110. (Industrial Dis- 
putes Act does n<jt bar suit to obtain 
relief for wrontiful dismissal in viola- 
tion of statutorv award.) * AIR 1968 Cal 
91 (95): 72 Cal \VN 717 AIR 1968 J 
and K 79 (82): 1968 Kasli LJ 221 

* (1968) I Mys LJ 391: 14 Lnv Reo 

204 ^ 1968 HLJR 476 (485): ILR 46 Fat 
1154 (DB) * (1968) 70 Pun LR (D) 202 
(223) (DB) * 1967 All LJ 336; 1967 All 
WR (IIC) 337. (U. F. Consolidation of 
Holdings Act (V ot 19541, Ss. 5 and 49 
(as amended by Ac[ XXII ol 1966) — 
Consolidation proceedings — Powers ol 
Consolidation authorities -7 They are 
tribunals of limited jurisdiction only and 
are not civil or icvcnuc Courts — Thev 
are concerned only with the rights it 
Icnure holders, viz., Bhumidars, Sirdars 
or Assamis — They arc not competent 
to decide ducslions of proprietorship and 
civil rights of a party cannot be decided 
under the Act.) 1967 All LJ 799 (800) 

* (1967) 1 Andh WR 239. (Suit for re- 

fund of excess amount paid by tenant 
to landlord after li.vation of fair rent.) * 
AIR 1967 Mad 318 (325): (1966) 2 Mad 
LJ 226. (Workmen’s Compensation Act 
(1923) docs not purport to e.xclude juris- 
diction of Civil Courts generallv in all 
matters relating to compensation.) 
(1967) 2 Mad LJ 302: 80 Mad LW 44 • 
(1966) 2 Andh WR 200 • ILR (1906) 
Andh Pra 1305 * (1966) 1 Mad LJ 361 
(363): (1966) 79 Mad LW 173 • (1966) 1 
Law Rep 151 (158) * AIR 1966 Orissa 
90 (98): ILR (1965) Cut 794 * ILK 

(1966) 2 Puni 844 (850) • AIR 1965 

68 (70); (1964) 34 Com Cas 566 * AIR 
1965 Pal 3 (6). (Scclion 43 of the Bihai 
Hindu Religious Trusts Act docs not bai 
the institution of a suit directly m the 
civil Court for a declaration that tno 
suit properly is the personal proper y 
of the plaintiff and not one governed 
bv Ihe provisions of that ^cU 
1965 Pat 311 (313) (DB) * 

WR 183. (Suit for recovery of 
ram" expenses incurred at Temp^ is 
for nernuisites or emoluincnts 
Civil Court's jurisdiction *^01 barred 
Secdon' 93, Madras Hindu Religious 
nnrt rhflritable Endowments Act, lyoi-J 
2 AIR 1964 Mad 453 (454): (1964) 2 Mad 
I J 239 * 1964 BLJR 701 (704, 

* A?R 1964 Gui 223 24): ( ‘9641 a 

Gui LR 265 * AIR 19?^ Mys 247 (249 

250)* (1964) 1 Mys LJ 183 AIR 

Mys' 216 (2171: (1954) 1 ''%gF,'ig64 
It p MQR4) Cultock 111 (llo) , 

BLJR 122 (128) (DB) • (19®4> ^ 

LT 199 (DB): ILR (1964) Cut 40 • AIR 

1963 All 459 (466): 1963 All U la- 

(FB) • (1963) 5 Orissa JD 2 d4: ILH 

903) Cut 308 * (1903-64) 24 FJR 189 

194) (Punjab) (DB) • AIR 1963 Puni 

Puni LR 595 (597) • (1993) 65 Puni LR 


,337 (339) * (1962) ILR 41 Pal 338 (3461 
(DB) * AIR 1902 Assam 98 (101): ILR 
(1962) 14 Assam 359 (DB) * (1962) 64 
Bom LR 229 (232) (DB): ILR (1962) 
Bom 463 =*= AIR 1962 Cal 488 (490) * AIK 
1962 Andh Pra 247; (1962) I Andh WR 
110. (Suit for declaralion that plaintiff 
is a cilizcii of India.) * 1961 Ker LT 85*2: 
1961 Ker LJ 1075 • 1961 Ker LT 395 
(397): 1961 Ker LJ 338 (DB) » AIR 1961 
Pimj 16 (IG. 17): ILR (1959) Punj 2074 
lAllolmenl of properly in lieu of pro 
perlv left in Pakistan — Dispute between 
two rival heirs — It has not the remotest 
coimeclion with matters which the auth- 
orities under Administration of Evacuee 
i^ruperly Act are called upon to decide — 
(*ivil Court’s iiirisdiclion to decide dis* 
pule is not e.xcluded.) • 1962 .All LJ 193 

(Kol) 2 .Mad LJ 490. (The bar of 
jurisdirtion contemplated by Section 10 
of Madras Estate (Supplementary) Act 
(30 of 1956). was not intended to be 
operative bevond the period when the 
Tribunal could be properly seized of the 
matter.) * ILR (1960) Bom 482 (DBl. 
(Suit for ejecting trespasser — Suit is 
maintainable in cilv civil Court, though 
defendant claims to be a tenant. S. *28, 
Bombay Rents. Hotel and Lodging House 
Rates Control Act does not apply.) * 
AIR 1960 Mad 374 (376, 377): (1959) 2 

Mad LJ 446 * AIR 1960 Mad 8 (8. 9)' 
(1959) 10 STC 207 * AIR I960 Puni 599 
(002): 62 Puni LR 684 • ILR (I960) Cut 
.3.58 (DB) * 1960 Raj LW 40,3 (405): ILR 
(1960) 10 Raj 981 ♦ AIR 1960 Raf 283 
(285. *287): ILR (I960) 10 Raj 641 • ILR 
(1959) 1 Cal 84 (88) * AIR 1959 Ker 35(> 
(3.57): 1958 Ker LT 573 * (1959) 2 Wac 
415: (1959) 10 STC .323 * ILR (19o9 

9 Raj 242 (246) * (1956) 69 Mad LW 

816. 

(8) Challenge to the provisions of a 
particular Act as ultra vires cannot be 
brought before Tribunals constituted 
under that Act or even before the Hign 
Court on a revision or reference from the 
decision of the tribunals. A civil suit is 
maintainable lo challenge 

of the Act. AIR 1969 SC /8 (89): (1068) 

2 SCA 479. 

(9) If a speci.al tribunal is created and 

that tribunal has brought into existence 
certain rights and there is no provision 
spccificallv made for enforcing those 
rights the common law rights are still 
avaihable. ILR (1954) Nag 667 (M9) * 
AIR 1967 Mad 318 (325): (1966) 2 Mad 

LJ 226. 

(10) Where a liabilitv not permissible 
bv statute is sought to be imposed bv an 
aulhorilv and its recovery is threatened 
by coercive macliinerv in the hands of 
that aulhorilv and no machinery is pro- 
vided for determination of the que^on 
of such liabilitv a remedy in a CivU 
Court can lie and it will not be correct 
to sav that he should pav and sue tor 
refund wheie such a provision has noi 
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specihcallv been made in the statute 
which applies to the circumstances of the 
case. 19G8 MinVR 748 (DB). 

(11) Where the special tribunal acts 
ultra vires or refuses to exercise us 

jurisdiction, the civil Court has power 

to interfere and set matters right. AIR 
1954 Mad 103 (lOG): ILR (1953) Mad 

1047 (FB) • AIK 1958 Cal 65 (66) (DB) 

• AIR 1958 Orissa 197 (200): ILR (1958) 

Cut 417 (DB) • AIR 1958 Pal 189 (190) 
(DB) * AIR 1958 Pal 512 (517) (DB) * 
1958-2 Mad L Jour 505 (506) • (1958) 

24 Cut L Tim 390 (393) * AIR 1956 

Vindh Pra 26 (28) * ILR (1956) Madh B 
176 (177) • ILK (1956) Punj 115 (119) 

• AIR 1955 Ajmer 29 (31) * AIR 1955 

Puni 92 (93): ILR (1955) Punj 480 • 
(1955) 57 Pun LR 440 (441) * AIR 1951 
Mad 454 (458); ILR (1953) Mad 1204 
(DB) * AIR 1954 Orissa 224 (225): ILR 
(1954) Cut 488 (DB) * ILR (1954) 2 All 
311 (313) * (1954) 58 Cal WN 925 (927) 

• AIR 1953 All 531 (532): ILR (1954) 1 

All 198 (DB)* AIR 1953 All 458 (459) 

(DB) • AIR 1953 All 167 (170) * AIR 

1953 Pepsu 41 (42) • ILR (1953) I Cal 
173 (175) • AIR 1952 All 418 (419) * AIR 
1952 Madh B 21 (24) (DB) • AIR 1952 
Mud 273 (275): ILR (1952) Mad 540 
(DB) * AIR 1952 Pepsu 119 (124): ILR 
(1952) Patiala 281 (DB) * AIR 1952 
Vindh Pra 32 (34) * AIR 1951 Bom 440 
(445): ILR (1951) Bom 378 (DB) * AIR 
1951 Madh B 63 (65) (DB) • AIR 1945 
Lah 223 (226) (FB) * AIR 1943 Lah 176 
(181): ILR (1944) Lah 1 (FB) * AIR 
1943 All 123 (152, 153): ILR (1943) All 
317 (FB) • AIR 1941 Lah 234 (236): 

ILR (1941) Lah 524 (FB) * 1940 Nag 
L Jour 256 (259) ♦ AIR 1940 Lah 401 
(407): ILR (1941) Lah 71 (FB) • AIR 
1940 PC 105 (110): 67 Ind App 222: ILR 
(1940) Mad 599: ILR (1940) Kar PC 194 
• (1908) 35 Cal 82 (89. 93. 101) (FB) * 
AIR 1938 Mad 608 (611); ILR (1938) Mad 
1040 (DB) • AIR 1968 SC 271 (278): 

(1068) 1 SCR 200. (Suit by cmployei 
challenging correctness of decision given 
by Authority under Section 20 of Mini- 
mum Wages Act (1948) as to applicabi- 
lity of notiHcalion under Act to certain 
class of workers without following provi- 
sion as to hearing and enquiry 
contained in Act — Civil Court’s jurisdic- 
tion is not excluded: AIR 1963 Assam 02 
(FB), Reversed.) * AIR 1966 SC 1089 
(1100, 1101): (1966) 2 SCR 229. (Suit for 
refund of sales tax assessed under provi- 
sions which arc declared to be ultra 
vires — Suit maintainable — AIR 1961 
Mad 322. Reversed — (Per majority: 
Shah and Ramaswami JJ. Contra).) * 
AIR 1964 SC 1598 (1605, 1617): (1904) 7 
SCR 503 • 1909 BLJR 63 (69) (DB) • 

(1908) 2 Andh WR 192: (1968) 1 Andh 
LT 278. (Aulhorllv under Madras Co- 
operative Societies Act (1932), acting 
without jurisdiction and in violation ol 


provisions of Act and Rules.) * (1968) 2 
An WR 94. (Express provision of Madras 
District Municipalities Act, contravened.) 

« AIR 1967 All 301 (302). (CaiilonmenI 
Board imposing lax on Government 
buildings contrary to prohibition in Sec- 
tion 99 (2) of Canlojiments Act. I * AIR 
1967 All 218 (220) * AIR 1967 Cal 172 
(174): 70 Cal WN 462 * 1907 BLJR 259 
(261): ILR 46 Pal 15 (DB) * (1967) 69 
Pun LR (D) 362 (368) AIR 1966 Madh 
Pra 104 (107): 1966 MPLJ 100 • AIR 

1966 .Madh Pra 24 (27 to 30); 1965 MPLJ 
716 (DB). (Revenue authorities in setting 
aside sale certificate acting without and 
in excess of jurisdiction and against 
provisions of Constitution — Suit in Civil 
Court for declaring their action as illegal 
is not barred.) * (1966) 2 Mys LJ 230: 
(1966) 7 Law Rep 595 * 19G6 BLJR 
375 (378) * AIR 1965 Punj 

232 (234); 67 Pun LR 134 * AIR 1965 
Puni 168 (169, 170): 67 Pun LR 184 • 

(1964) 30 Cut LT 509 • AIR 1964 Pal 
338 (343) (DB) * AIR 1964 Pat 168 (172). 
(Railway servant, disciplinary proceed 
ings against — Order of suspension pass- 
ed as penalty — Substantial non-compli- 
ance with procedure laid down in 
Rule 1711, Railway Establishment Code 
and Article 311, Constitution of India — 
Civil Court has iurisdiction to set aside 
suspension order.) • (1964) 66 Punj LR 
.361 (363) (DB) * AIR 1963 Cal 225 (250) 
(FB). (Tribunal must act within scope of 
its powers given by statute.) * 1963 All 
LJ 180* 1963 MPLJ 599 (DB) ♦AIR 1962 
Cal 488 (490) * AIR 1962 Punj 426 (430): 
64 Puni LR 405 (DB) * AIR 1961 Andh 
313 (316): (1961) 1 Andh WR 167 * ILR 
(1961) 1 Punjab 141 (149) * AIR 1960 

Bom 196 (198): 61 Bom LR 1388 * AIR 
1960 Madh Pra 223 (226, 227): 1960 

MPLJ 54 (DB}*AIR 1960 Punj 561 (564): 
ILR (1960) 2 Puni 589 (DB) • AIR 1959 
Cal 519 (525) * 1959 Jab LJ 220 (222): 
1959 MPC 119 * AIR 1959 Mys 204 (208), 
ILR (1958) Mys 897 (DB) • AIR 1953 All 
167 (170): 19,52 All WR (IIC) 297. 

[Sec also AIR 1963 Pul II (14, 15) 

1963 BLJR ll.J 

[But see (1876) 1 Cal 409 (411) (DB) 

• AIR 1934 Pat 670 (675): 14 Pal 21 
(FB).] 

(12) Civil Courts still have the jurisdic- 
tion to examine into cases where the 
provisions of the Act have not been com 
plied with or where the proceedings are 
taken under colour of an Act which docs 
not apply to the facts of the case oi 
where the Tribunal has failed to act in 
conformity with the fundamental princi- 
ples of judicial procedure. (1968) 2 An 
WR 192; (1968) 1 Andh LT 278 

* AIR 1966 SC 1738 (1741) : 

(1966) 3 SCR 582 • AIR 1964 SC 1873 
(1877): (1964) 5 SCR 517 • AIR 1967 All 
218 (220) * AIR 1966 Andh Pra 240 (244 
to 240): (1965) 1 Andh WR 233. (Seizure 
of movables by officers of co-operative 
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society in contravention of Rules — Acl 
amounting to trespass and illegal seizure 
— Act held not done under provisions ol 
the Act — Jurisdiction of civil Court nol 
excluded.) * ILR (1961) 1 Punj 141 

(149). 

(13) Special tribunal acting mala fide 
or arbitrarily — Civil Court’s jurisdiction 
is not barred for setting mailers right. 
AIR 1953 Mad 689 (690, 691) * AIR 1953 
Orissa 121 (145): ILR (1952) Cut 529 
(DB) AIR 1952 Bhopal 16 (19) * AIR 
1952 Cal 103 (106, 108) * AIR 1941 Lah 
200 (208, 209): ILR (1941) Lah 278 (DB) 

♦ AIR 1939 All 394 (396, 397 »: ILR (1939) 
All 345 (DB) * AIR 1939 Lah 372 (373) 

* AIR 1919 Bom 30 (31): 43 Bom 221 

(DB) * AIR 1938 .411 110 (112) * (1911) 
11 Ind Cas 509 (510. 511) (PC) ♦ (1902) 
26 Bom 294 (297) (DB) * (1899) 26 Cal 
811 (815) (DB)* AIR 1924 Lah 690 (700) 
(DB)*(1907) 1907 Pun Re No. 58 p. 270 
(273) * AIR 1921 Mad 92 (93): 44 Mad 
156 (DB) * AIR 1919 Mad 159 (159): 42 
Mad 668 (669, 672) (DB) * (1910) 6 Nag 
LR 53 (64) ♦ AIR 1916 Sind 17 (19): 9 
Sind LR 126 (130) (DB) * AIR 1965 

Andh Pra 326 (327, 328): (1965) 2 Andh 
VVH 88 (DB) * AIR 1964 Bom 241 (243): 
66 Bom LR 38 * AIR 1963 Pun] 405 (407): 
65 Pun LR 674 * 1959 MPC 119 (120, 122). 

[See also (I960) 2 Andh WIl 45 (50): 
1960 Andh LT 1073 (DB).] 


(14) Where an authority or tribunal 
acts in excess of the iurisdiction given 
to it or abuses the authority, its action 
can be challenged by an appropriate ac- 
tion taken in civil Court. AIR 1964 Bom 
241 (243): 66 Bom LR 38 * AIR 1966 

SC 893 (896): (1966) 2 SCR 533 * 1963 
All LJ 894. 


(15) Special tribunal acting in violation 
of principles of natural iuslice — Civil 
Court has jurisdiction to interfere. AIR 
19r*6 Hyd 164 (165): ILR (1966) Hyd 1 
(DB) * 1958-2 Mad L Jour 439 (441) • 
AIR 1956 Mad 388 (390) * AIR 1955 Mad 
187 (197): ILR (1955) Mad 1248 (DB) • 
19,52 Bur LR 248 (251) * AIR 1951 Bom 
440 (446): ILR (1952) Bom 378 (DB) * 
1968 Lab IC 742: 1967 Ker LT 1089 


(1092 

(1966 


• AIR 1967 Mvs 111 (114, 115): 

1 Mvs LJ 77 (DB) • AIR 1965 
Pat 172 (174): 1964 BJLR 887 (DB) * 

AIR 1961 Andh Pra 313 (316): (1961) 1 
Andh WR 167 • AIR 1961 Punj 166 (167): 
ILR (I960) 1 Punj 633. (Order of auth- 
orities under Displaced Persons Com- 
pensation and Rehabilitation) Act (1954) 
in violation of principles of natural 
justice and statutory provisions.) 

(10) Where a condition precedpl to 
the vesting of jurisdiction in a speciai tri- 
bunal has not been fulfilled, the proceed, 
ines before the tribunal are null and void. 
AIR 1952 Nag 278 (282): ILR (1952) Nag 
444 (FB) • AIR 1954 Pal 299 (300): 1954 
Crl L Jour 951 (DB) * AIR 1952 Mad 


589 (590): ILR (1953) Mad 47 (DB) * AIR 
1952 Punj 383 (385, 386) * AIR 1952 Raj 
184 (186): ILR (1952) 2 Raj 415 (DB) ♦ 
AIR 1952 Trav-Co 249 (251): ILR (1952) 
Trav-Co 432 * AIR 1951 Bom 390 (391) 

(DB) » (1950) 8 J & K LR 191 (197) 

(DB) * AIR 1933 Rang 124 (127): 11 Rang 
125 ♦ 1963 All LJ 180. (Tenants never 
vacaling but continuing all along as ten- 
ants — Order of ejectment of tenants 

under S. 7 (2) of U. P. (Temp.) Control 

of Rent and Eviction Act (3 of 1947) — 
Order is without jurisdiction and nullity 
— Suit to set aside that order is maintain- 
able.) 

(17) In all proceedings under special 
Acts, the special tribunal has jurisdiction 
to decide questions which are necessary 
for the purpose of giving or refusing relief 
under the particular statute. AIR 1956 
Cal 668 (668) * AIR 1958 Bom 62 (63. 
64): ILR (1957) Bom 818 (DB) • AIR 
1958 Orissa 197 (199,200): ILR (1958) Cul 
417 (DB) * ('52) AIR 1952 Cal 103 (108) 

* AIR 1951 Bom 68 (70) (DB)* AIR 

1969 Goa 16 (25); 1968 Lab IC 151: 
(1968) 2 Lab LJ 536. (Industrial Tribu- 
nal can decide whether dispute relates to 
major port or whether the reference Is 
by appropriate Government.) • 1967 
BLJR 172 (174): ILR 46 Pat 595 (DB) * 
AIR 1967 Punj 235 (236): 68 Pun LR 

744 * AIR 1965 Mad 450 (450, 451): 
(1965) 2 Mad LJ 150 (DB) • AIR 1959 
Madh Pra 13 (15, 17): 1959 MPLJ 566 (DB)* 
ILR (1958) Mys 911 (913) (DB). (Ad- 
ministration of Evacuee Property Acl 
(1950) — Question relating to validity of 
deed or instrument on which property is 
found to be evacuee properly — Custo- 
dian has jurisdiction to decide that ques- 
tion — Ilcncc Section 46 (a) of the Act 
would bar jurisdiction of Civil Court to 
determine whether deed was a valid 
one.) 

(17- A) There are two classes of cases 
dealing with the power of a tribunal: (1) 
where the legislature entrusts a tribunal 
with the jurisdiction including the juris- 
diction to determine whether the preli 
minary slate of facts on which the exer- 
cise of its iurisdiction depends exists and 
(2) where the legislature confers jurisdic- 
tion on such tribunals to proceed in a 
case where a certain stale of facts exists 
or is shown to exist. The difference is 
that in the former case the tribunal has 
power to determine llie facts giving it 
jurisdiction and in the latter case it has 
only to see that a certain state of facts 
exists. AIR 1959 SC 492 (497): (1959) 

Siipp (1) SCR 733. 

(18) The tribunal cannot by a wrong 

decision with regard to the slate of facts 
on which iUs jurisdiction depends, give 
ilself jurisdiction and the superior Court 
may bv means of proceeding for cer- 
tiorari inquire into the correctness of the 
decision. AIR 1953 Madh B 197 (203): 

ILR (1954) Madh B 76 (DB) * AIR 1958 
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Pat 105 (107) (DB) * AIR 1909 Goa 16 

(22): 1968 Lab 1C 151: (1968) 2 Lab IC 
536. (Industrial tribunal.) * AIR 1967 
Andh Pra 370 (376): (1966) 2 Andh WR 
55 ♦ ILR (1965) Cut 574 (580) (DB) • 
AIR 1964 Andh Pra 318 (322, 323« 324, 

326); (1964) 1 Andh WR 379 (DB) • 
1963 All LJ 094: (1963) 67 Cal WN 138 
(DB). (Jurisdiction to levy cess assumed 
by the authorities under Bengal Cess Act 
(9 of 1880) on wrong construction of pro- 
visions of the Act — Civil suit questioning 
the imposition of cess is not barred.) * AIR 
1961 Pat 142 (144): 1961 BLJR 3 (FB) 

• AIR 1960 Assam 59 (61): ILR (1957) 

9 Assam 315 (DB) • AIR 1960 J. & K. 20 
(33, 34). 

(19) No Tribunal cun confer iurisdic- 
tiun upon itself by misconstruing a sec- 
tion. AIR 1969 Goa 16 (25): 1968 Lab 
IC 151: (1968) 2 Lab LJ 536. 

(20) 11 tlie tribunal has reached u 
wrong conclusion on lads on which its 
iurisdiction depends the whole proceed- 
ing is curam non iudice. Madh BLJ 1955 
SCR 233 (237) * ILR (1954) Mndh B 58 
(60, 61). 

(21) If the tribunal is given jurisdiction 
to determine certain facts and those 
fads form a part of the very issue which 
the tribunal has to decide and the Ad 
constituting the tribunal gives it the 
power to come to a final decision on that 
matter then the decision of the tribunal 
cannot be treated as one going to its 
iurisdiction and cannot, therefore, be 
questioned in any Court. AIR 1953 Madh 
B 197 (203): ILR (1054) Madh B 76 
(DB) • AIR 1958 Punj 490 (495): ILR 
(1958) Punj 854 (DB). 

(22) Whenever the question arises 

whether the special tribunal has or has 
not jurisdiction, the Civil Court is the 
final authority as to whether the cause 
is or is not within the iurisdiction of the 
special tribunal. AIR 1954 All 362 (376) 
(FB) • AIR 1952 Nag 278 (282): ILR 

(1952) Nag 444 (FB) • AIR 1955 Pat 
320 (325): 34 Pat 487 (DB) « ILR (1955) 
Nag 698 (700, 701) * AIR 1954 Punj 139 
(140): ILR (1953) Pun) 446 (DB) * AIR 
1953 All 167 (170) « AIR 1962 Bhopal 
16 (19) * AIR 1952 Mad 589 (590): ILR 
(1953) Mad 47 (DB) • AIR 1962 Punj 
340 (342) • AIR 1962 Vindh Pra 74 (75, 
76) • AIR 1951 Pat 529 (630): 30 Pat 

366 (DB) * AIR 1942 Lah 179 (186)* AIR 
1941 Lah 234 (236): ILR (1941) Lah 524 
(FB) • (1968) 1 MLJ 163: ILR (1968) 2 
Mad 792 * AIR 1907 Mys 111 (114, 115): 
(1966) 1 Mys LJ 77 (DB) * 1967 BLJR 
259 (261): ILR 40 Pat 15 (DB) * AIR 
1963 All 574 (577) * AIR 1963 Assam 49 
(62, 53): ILR (1963) 15 Assam 173 (SB) * 
AIR 1903 Cal 225 (260) (FB) • 1963 MPU 
599 (DB) • 1962 Ker LT 460 ♦ AIR 1961 
Pat 142 (144. 146. 147) : 1901 BUR 3 
(FB) ♦ AIR 1900 Madh Pra 127 (128) : 

[Vol. 2.] 3 A. M. 42 


1959 MPLJ 1061 • AIR 1959 Mys 129 
(134): ILR (1958) Mys 677 (DB). 

(23) Where the aulhorily or tribunal, 
though constituted under an Act. has 
not been given power to conclusively 
determine the existence or non-existence 
of conditions on which the authorily de- 
pends, the jurisdiction of the civil Court 
is not barred to examine the correctness 
or otherwise of the decision of the auth- 
ority on the point. AIR 1963 Assam 62 (70) 
(FB). (Reversed on another point in .4IR 
1968 SC 271.) 

(24) Where the special tribunal is in- 

vested bv the Legislature with exclusive 
jurisdiction to determine its own autho- 
rity in certain matters, the jurisdiction 
of the Civil Court must be deemed to 
have been taken away to that extent. 
AIR 1951 SC 115 (117) : 1951 SCR 146 : 

30 Pat 329 * AIR 1955 Bom 89 (91) 

(DB) * AIR 1965 Punj 197 (212, 214, 

215) (FB) * AIR 1953 Mys 1 (4): ILR 

(1952) Mys 286 (DB) • AIR 1953 Pal 
112 (117): 32 Pat 131 (DB) * AIR 1953 
Pepsu 133 (138. 139): ILR (954) Patiala 
1 (DB) ♦ AIR 1953 Pepsu 88 (95. 96): 

ILR (1953) Patiala 451 (DB) * AIR 1952 
Mad 589 (590): ILR (1953) Mad 47 (DB) 
* AIR 1951 Pat 529 (530): 30 Pat 366 

(DB) * AIR 1947 Bom 413 (423): ILR 

(1949) Bum 766 * AIR 1946 Cal 435 (436, 
437) (DB) * AIR 1964 Mys 107 (109): 

(1965) 2 Mys LJ 403 (FB) * 1964 BLJR 
122 (DB). 

(25) Even w'here jurisdiction is given 
to the statutory tribunal to determine 
certain facts so as to give itself jurisdic- 
tion, it will be for the Court of general 
iurisdiction to adiudicate as to what 
arc the powers which the statute has 
given to such an authority or tribunal. 
AIR 1963 Cal 225 (250) (FB). 

(26) Even where the special tribunal 
provided for by a statute is not con- 
stituted or does not function, the juris- 
diction of the Civil Courts is ousted 
where the right is purely a creature of 
(he statute and it is the intention of the 
statute that the right must only be exer- 
cised or enforced in the manner provided 
for by the statute. AIR 1956 Cal 497 
(498) (DB) * (1955) 59 Cal WN 658 (660) 
(DB) * AIR 1949 Lah 131 (158, 159. 
160): Pak LR (1949) Lah 215: 50 Cri L 
Jour 598 (FB) * AIR 1962 Mad 7 (11, 
14, 15) (1902) 1 Mad LJ 92 (FB). (AIR 
1054 Mad 454, Overruled.) 

(27) Where the right is a common 
law right and the statute only entrusts 
to a special tribunal the disputes relating 
to the right, or a certain aspect of the 
right the failure of the special 
tribunal lo function will not affect the 
iurisdiction of the ordinary Civil Courts. 
AIR 1949 Lah 131 (158): 60 Cri L Jour 
598: Pak LR (1949) Lah 215 (FB) * 1962 
Jab U 166 (160) (DB) • AIR 1961 Punj 
133 (135, 1.36): ILR (1959) Punj 940. 
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{28) It cannot be said that under Sec- 
tion 57 of the Cochin Education Code llic 
Director of Public Instruction has been 
coiisliluled as a special tribunal having 
exclusive lurisdiclion to adjudicate upon 
the civil rights ot‘ teachers wrongfully 
dismissed from service. The civil Court’s 
jurisdiction is in no way alVccted by 
the provisions of the Education Code and 
the aggrieved party can seek his redress 
in the ordinary Courts of the land in 
respect of any infringement of their civil 
rights. AIR 1954 Trav-Co 104 (IOC), 107): 
ILR (1953) Trav-Co 482 (DB). 


(29) Where under the Rent Control 

legislation a landlord is renuired to ob- 
tain a ccrtincate from the Rent Control- 
ler granting permission to evict the ten- 
ant on ground of bona fide reauirement 
of the premises, the grant of the certi- 
ficate only removes the bar to the suit 
and does not furnish the landlord with 
a document which would shut out the 
civil Court from going into the question 
as to bona fide requirement. 1955 Raj 
LW 117 (119) * AIR 1949 Cal 65 (66, 

07): ILR (1949) 1 Cal 72. 

[See also 1958 Ker LT 1047 (1048).] 

(30) A section in a statute for making 
rules with a possibility that such rules 
will contain suitable provisions for the 
adjudication of the existence of disputed 
rights cannot oust the jurisdiction of the 
civil Courts to decide the question. 1954 
Ker LT 929 (930) * AIR 1952 Mad 106 
(106, 107): 1951-2 Mad LJ 333. 


(31) A tribunal functioning under a 
special enactment has got its jurisdiction 
circumscribed by the provisions of the 
Act creating it but this delimitation of 
jurisdiction is only with regard to mat- 
ters to be decided and adjudicated upon 
by it. It cannot relate to the mode of 
the enquiry which the tribunal can 
conduct to enable it to function under 
the special enactment, untrammelled by 
strict rules of procedure or evidence 
AIR 1960 Mad 401 (403) : (1900) 2 Mad 
LJ 63. 

(32) If jurisdiction to act exists under 
the law, it will not be affected merely 
because the tribunal under some miscon- 
ception of law adopts a somewhat irre^- 
lar procedure. AIR 1957 Assam 103 (106). 
ILR (1957) 9 Assam 249 (DB). 


[See also ILR (1961) Mys 366 (381) 
(DB). (Board not following procedure 
prescribed under Ss. 7 and 8 jf Kolhapur 
Debt Conciliation Act (1939) — Civil 
Court has jurisdiction to entertain suits 
challenging validity of procedure follow- 
ed bv Board.) 3 


(33) Where the constitution of the tri- 
bunal is held to be defective or improper, 
the proceedings token before it and the 
orders pas.scd therein can be successfully 
challenged in a civil Court it 
necessary to show prejudice. AIK 195/ 


425 (431) : 1957 SCR 575 * AIR 1964 
Andh Pra 36 (42) : (1963) 2 Andh WR 
361 (FB). (Stale Transport Authority 
hearing appeal, not constituted and com- 
posed as provided by S. 44(2) of Motor 
Vehicles Act (1939)) * 1963 All LJ 894. 
(Constitution of Tribunal under Supre.s- 
sion of Immoral Traffic in Women and 
(jiil.s .Act (1956) — Magistrate not calling 
five respectable persons as required by 
S. 17(3) of the Act — No proper consti- 
tution of Tribunal — Judgment of Magis- 
trate is nullity.) 

44. Domestic Tribunal — (I) The juris- 
diction of Courts in regard to domestic 
tribunals is of a limited nature. AIR 1949 
PC 313 (316) • AIR 1963 SC 1144 (1147) : 
(1964) 1 SCR 1 * AIR 1969 Cal 224 (229) 
* AIR 1961 Cal 31 (38, 39) : 64 Cal WN 
842 (DB). 


(2) Domestic Tribunals are the com- 
mittees of associations like trade unions, 
social clubs etc. Some times such tribu- 
nal.s arc also set up by a statute e. g- 
.Medical Council. Bar Council or the like 
which should strictly be called “statutory 
Tribunals” A material difference between 
the two is (i) in case of non-statutory 
“domestic tribunals” certiorari cannot He 
(hough other remedies such as declaration, 
injunction or damages may be available 
in proper cases (ii) where domestic Iribuy 
nal is created by statute a certiorari 
would lie against it in the same manner 
as in the case of other statutory tribunals. 
AIR 1969 Manipur 41 (44). 

(3) Where a special tribunal or public 
bodv is created by or under the authori- 
ty of an Act of the Legislature for the 
purpose of determining rights which are 
the creation of the Act, then the junsdic- 
Uon of that tribunal or of that body i.s. 
unless provided otherwise, exclusive and 
Civil Courts cannot take co^isance ol 
such mailers. (1959) 2 Andh WR 412. 


(4) There is a wide difference between 
c principles applicable to Courts of jus- 
•p and those applicable to domestic iri- 
iLls AIR 1952 Orissa 359 (383) (DB) • 
S 1954 Bom 351 (355. 356) : 56 Bom 
^ 172 (DB) (Overruled on another point 

. ^ M M ^ i 


(5) A domestic tribunal is not bound 
bv the rules of evidence. AIR 1969 Cal 
224 (229). 


(6) A parly appearing before a domestic 
tribunal when it fails to make a point 
where the tribunal has not followed a 
correct procedure it can be inferred that 
it has waived its right. AIR 1969 Cal 
224 (231). 


(7) Where a parly appearing before a 
domestic tribunal alleges dishonesty or 
mala fides on the part of the tribunal the 
civil Court will need first rate evidence to 
arrive at so serious a finding. AIR 1969 
Cal 224 (231). 

(8) The High Court has no power to 
act .as a Court of appeal and sit in judg- 
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ment on the judgment of a domestic tri- 
bunal on merits, nor can it go into the 
matter of appreciation of evidence. AIR 
1952 Bom 37 (42, 43) : ILR (1952) Bom 
2(59 (DB) * AIR 196(5 Cal 42 (49) : (1968) 

2 Lab LJ 617 (DB) ♦ AIR 1962 Guj 197 
(200) : (1962) 3 Guj LR 492 (DB). 

(9) The only grounds on which the 
Court may interfere arc (1) lack of juris- 
diction. (2) absence of good faith, (3) dis- 
regard of the principles of natural justice. 
AIR 1952 Bom 37 (4(5, 47 and 50) : ILR 
(1952) Bom 269 (DB) * AIR 1952 Orissa 
3.59 (383) (DB) ♦ AIR 1963 SC 1144 (1147) 

: (1964) 1 SCR 1 * AIR 1969 Cal 224 (229) 
• 1968 Lab IC 1145 (U49) (Manipur) * 
AIR 1966 Cal 42 (49) : (19(58) 2 Lab LJ 
617 (DB) * AIR 1965 Cal 531 (533, 534) * 
AIR 1964 Bat 102 (109) ; 1964 BLJR 523 
(DB) * AIR 1962 Guj 197 (200) -• (19(52) 

3 Guj LR 492 (DB) * AIR 1961 Cal .31 
(34) : 64 Cal WN 842 (DB). 

(10) Where a congress member hied a 
suit for declaring certain elections to 
certain organisation bodies void on the 
ground of certain irregularities alleged 
to have been committed by the election 
olTicer and for restraining the election 
ofi'icer from holding election, Held that 
the civil Court had jurisdiction to decide 
the dispute regarding the organisational 
mutters of the congress which was an 
association having its own domestic 
forums at least for the purpose of deter- 
mining whether the defendants had acted 
mala fide. Prima facie the Court had 
jurisdiction to entertain the suit as there 
was allegation of want of good faith and 
jurisdiction as well as violation of princi- 
ples of natural justice. AIR 1966 All 305 
(311): 1966 Cri LJ 632. 

(11) Where the arbitrators act with'n 
their authority and according to princi- 
ples of natural justice (heir award is not 
subject to review by a Court of law. 
Where, however, the arbitrators act 
beyond their authority, the award is 
open to question. AIR 1954 Pat 336 
(337) • (1964) 1 Lab LJ 500 (510) (Mad) 
• ILR (19,50) 1 Cal 418, 

(12) A defence to the clTect that an 
agreement containing a provision for 
reference to arbitrator was never entered 
into or that it wa.s void for some rea- 
son is a matter exclusively for the deter- 
mination of the Court and not of the 
arbitrator. AIR 1958 All 26 (27) (DB). 

(13) .Application by Insurance Co. 
under Section 34 for stay of suit — 
In.surancc policy containing arbitration 
clause with endorsements that arbitration 
proceedings contemplated in policy and 
suit for enforcing any claim on policy 
shall be in.stilued only in Court situated 
in City of Madras — Held, question whe- 
ther endorsements form part of arbitra- 
tion agreement or not was not the only 
question which afTccled jurisdiction of 
Arbitration but was also such as to affect 


jurisdiction of Calcutta High Court and 
Calcutta High Court ought and not Arbi- 
trator to adjudicate upon tlie question. 
AIR 1968 Cal 340 (341). 

(14) RiHiuisitioning and Acquisition of 
Immoveable Property Act (1952), Ss. 19. 
8 (1) (f) — Suit for declaration that 
plaintill's are entitled to one-half of com- 
pensation money allowed in land ac- 
(lui.sition proceedings in respect of land 
a((|uired under 8eclion 9 of Defence of 
India .Act (1939) — Civil Court is not 

competent to entertain such suit — Arbi- 
trator in his award keeping open ques- 
tion of title of plaintilTs' ancestors to be 
decided in title suit — That fact cannot 
confer jurisdiction on civil Court. AIR 

1968 Pat 500 (503): ILR 47 Pat 113 

(DB). 

45. Suits on iiidgmcnis. — (1) In cases 

which fall outside the bar imposed by 

Section 47 of this Code or where a de- 
cree becomes, owing to subsequent 

events, incxccutable, a suit on the judg- 
ment will be maintainable as the 

language of Section 9 is wide enough to 
cover such cases. AIR 1946 Oudh 1 (5): 

29 Luck 517. 

(2) .Act taking away decree-holder's 

right — Judgment-debtor filing suit for 
declaration that decree became null and 
void and incapable of execution instead 
of filing objection under Section 47 — 
Suit not maintainable. 1962 All WR 
(HC) (543. 

46. Suits Impliedly barred. — (1) A 
suit is said to be impliedly barred when 
it is barred by general principles of law 
or on grounds of public policy. AIR 1956 
Pal 205 (208) ♦ AIR 1953 Pepsu 41 (42) 

* AIR 1936 Bom 250 (252): 60 Bom 645 

* AIR 1956 SC 15 (16. 17): 1956 SCC 62 

* 1962 All LJ 162 (DB) * AIR 1961 Punj 
8 (10): 63 Punj LR 107. 

(2) Where the special Act sets up a 
special set or hierarchy of tribunals 
specially empowered to adjudicate upon 
the rights and obligations created by the 
.special Act the jurisdiction of the Civil 
Court is impliedly barred, even if no ex- 
press bar is stated in the Act. AIR 1959 
Mvs 145 (146): 36 Mys LJ 552. 

(3) Where the Legislature has acted 
within its powers, it is not open to the 
Municipal Courts to question the legality 
of the provisions of the enactment. AIR 
1925 Mad 837 (838): 49 Mad 237. 

(4) Two proceedings or remedies being 
concurrently available does not per se 
and by itself show that one of them 
operates, as a matter of abstract rule of 
law in derogation of the other. AIR 1961 
Punj 8 (10, 11): 63 Punj LR 107. (Sec- 
tion 145 does not expressly bar the suit 
against the surely.) • AIR 1968 All 369 
(373): 1968 All LJ 595 (FB). (U. P. Act 
13 of 1959 does not exclude Civil Court’s 
jurisdiction by implication.) 

(5) A Court will not interfere with 
llie internal management of companies 
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acting within their powers and in fact 
has no jurisdiction to do so. AIR 1924 
Cal 598 (599) (DB) * AIR 1923 Bom 
305 (316): 47 Bom 809 * AIR 1926 Sind 
295 (296) * AIR 1950 PC 81 (85): 77 Ind 
App 128: ILR (1951) 1 Cal 305 • AIR 
1927 Bom 603 (606) (DB) * AIR 1959 All 
598 (604). (Reversed an another point in 
AIR 1962 All 610.) 


(6) Held, Court was wrong in going 
into the question relating to internal 
management of Trusts. 19(54 Cur LJ 449 
(Punj). 

(7) The decision of the Government 

on a political question cannot be can- 
vassed by Municipal Courts. (1893) 17 
Bom 431 (456): 20 Ind App 50 (PC) * 
(1906) 33 Cal 219 (253): 33 Ind App 1 
(PC) * AIR 1923 PC 6 (8): 50 Ind App 
49: 47 Bom 327 * (1903) 27 Bom 189 

(211, 220) * AIR 1928 Cal 74 (81): 54 

Cal 969 * AIR 1915 Cal 59 (59) (DB) * 
(1912) 39 Cal 615 (661, 662): 39 Ind 

App 31 (PC) • AIR 1916 Mad 1157 
(1159): 39 Mad 781 (788, 792) (DB) * 

AIR 1929 Pat 22 (27): 8 Pat 95 (DB) • 
AIR 1924 Pat 616 (623): 3 Pat 673 (DB). 

(8) Where a civil right is in question, 

the civil Court can try such question 
though a political question is involved. 
(1869) 12 Moo Ind App 523 (535) (PC) 
* (1876) 25 Suth WR 404 (405, 407) 

(DB). 

(9) Claim by villagers to customary 

prescriptive right to tank water — Assign- 
ment of portion of tank by Government 
to political sufferers — Civil Court can 
go into question whether remaining por- 
tion after assignment is sufficient for the 
exercise of that right and determine the 
reasonableness of assignment. AIR 1963 
Andh Pra 67 (68); (1962) 1 Andh LT 

303. 

(10) Sections 34 to 37 of the Travan. 
core Nayar Act, 2 of 1100 do not deal 
with the jurisdiction of the Civil Court 
to entertain a suit for partition by one 
or more members of a Nayar larwad. 
AIR 1958 Ker 158 (160) (DB). 


(11) The Industrial Disputes Act im- 

pliedly excludes the jurisdiction of the 
civil Court to try industrial dispute.^ 
AIR 1064 Mad 81 (82): (1964) 1 Lab 

U 217, . . , ^ 

(12) Jaipur Co-operative Societies Act 
M 04*^1 S 54 — Suit for recovery of 
advances to the secretary of the society 
— Dispute is between society and its ser- 
vant concerning its business — Jurisdic- 
tion of Civil Courts is barred impliedly. 

1962 Raj LW 41 (44). 

(13) Fact that special jurisdiction is 
vested in the Collector under Madras Act 
30 of 1947 to decide a particular fact, 
cannot by ImpUcalion take away juris- 
diction of Civil Court to decide a similar 
ouestlon Incidentally to grant a relief 
which it otherwise has. (1902) 2 Mad 
U 368. 


(14) Section 27 (3) of Santhal Par- 
gaiias Settlement Regulation (1872) does 
not bur jurisdiction of civil Court to 
grant relief against invalid transfer. AIR 
1963 sc: 605 (611): (1963) Supp 1 SCR 

13. 


(15) Courts have no iurisdiction to 
inlerfcre with discrelion of Principal 
which relates to internal affairs of the 
college c.g. promotion of student to 
higher class. AIR 1962 All 207 (208). 

[See also AIR 1961 Cal 31 (38, 39) : 
64 Cal WN 842 (DB).] 


46-A. Political questions. — (1) Irregu- 
larities caused by deviation from the 
rules of procedure framed by the State 
Government in the matter of darkha.st 
grants can be examined and corrected 
onlv by the authorities to whom the task 
is entrusted. The Civil Courts have no 
power to cure the ills caused by adminis- 
trative lapses in cases where no civil 
rights are involved. Thus where a lessee 
from Government is dispossessed of the 
land as a result of a grant from Govern- 
ment to B as a political sufferer, the 
grant cannot be challenged in the Civil 
Court. AIR 1902 Mad 417 (419. 420): 

(1961) 2 Mad LJ 217. 


(2) Trust created by foreign sovereign 
in Bombay City and registered under 
Bombay Public Trust Act — Trustee.s. 
beneHciarics and assets within jurisdic- 
tion of Bombay City — Suit for removal 
of trustees and appointment of new 
trustees — Cilv Civil Court has jurisdic- 
lion to entertain the suit. AIR 1959 Bom 
275 (280): 60 Bom LR 660. 

(3) Meaning of word ‘'political'' does 
not rule out possibililv of political righl 
being also considered as civil right. Exer- 
cise of right of franchise, though result- 
ing in electing members to legislative 
bodies having political power, is essen- 
tially of civil nature. AIR 1959 All 807 
(608, 609): 1959 All LJ 727 (DB). (AIR 
iQr;« AnHli Pra 642. Dissented from.) 


47. Acts of Slate. — (1) An acl of 
Stale may generally be defined as an act 
done or adopted by a State in Its 
sovereign capacity and injurious to the 
person or property of some person who 
is not, at the time of that act, a subject 
of that State. ILR (19.53) 3 Raj 525 
(532) * AIR 1959 SC 1383 (1387): (19601 
1 SCR 537. (As to what amounts to act 
of State under different systems of juris- 
prudence, stated.)* AIR 1965 SC 318 (319): 
(1963) 2 SCR 421 • AIR 1967 Raj 24 
(29): 1966 Raj LW 550 (DB) • 1959 All 
LJ 845 * AIR 1959 Cal 506 (515): 63 

Cal WN 485. (An Act of Stale operates 
extra-territoriallv.) • ILR (1957) Bom 
218; 60 Bom LR 279. 


(2) Act of State includes all acquisi- 
tions of territories by a sovereign Stale 
for the first lime whether by 
treaty or by cession or otherwise. 

M'S LJ (Supp) 99 (DB) • AIR 1964 SC 
1043 (1056): (1964) 6 SCR 461. (Integra- 
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lion of Indian Slates with Dominion of 
India.) ♦ AIR 1962 SC 1288 (1299): 1962 
Supp (1) SCR 405 * AIR 1966 Goa 38 
(43) (FB). (Conquest bv military action 
over territory of Goa, Daman and Diu 
was an act of State — True view of an 
act of State is that it is a catastrophic 
change constituting a new departure*) • 
AIR 1965 Gui 293 (298) ILR (1965) Gu] 
145 (DB) * AIR 1961 Gui 151 (163, 164): 
(1901) 2 Gui LR 343 (DB). (Sant State 
— Instrument of Accession with Domi- 
nion of India — Ruler of Sant State con- 
tinued to be sovereign Ruler within 
limits imposed by Instrument — Subse- 
quent cession bv Merger agreement is 
an act of Stale.) 

(3) No Slate Government has a right 
to do anvlhing in the nature of an act 
of vStale. AIR 1954 SC 447 (455): 1955 
SCR 415. 

(4) As between the sovereign and his 
subjects or between the sovereign and 
foreigners resident in his Dominions 
under the protection of law there 

be no such thing as an act of Slate. ILR 

(1953) 3 Rai 525 (532) * AIR 1958 SC 

816 (823) * AIR 1954 Bom 129 (130): 

ILR (1953) Bom 1157 (DB) • AIR 1953 
Sau 94 (96) * (1873) 18 Suth WR 349 
(359) (PC) • (1869) 13 Suth WR (PC) 

4 (6) (PC) • 1908 Pun Re No. 105, 

p 487 (490) * AIR 1954 SC 447 (452): 

1955 SCR 415 • AIR , 24 (29): 

1966 Rai LW 550 (DB) * ILR (1965) 15 

Rai 503 (514): 1966 Rai LW 21 (DB). 

(Mewnr Kc Karidar Jagirdaron Ka Ka- 
noon. (Smt. 1994), Sec. 17 — Mortgagee 
in possession of mortgage security 
deprived of his possession, under direc- 
tion of Mewar Government — Suit for 
recovery of possession Dispossession 
did not amount to an act of State — 
Mortgagee was justifled in seeking his 
redress in ordinary Courts of law.) • 
AIR 1960 Puni 644 (646): ILR (1959) 
Puni 2341 • 1959 All LJ 845. (Where a 

personnel of the Army, while in ^ the 

course of his employment, while driving 
a motor truck, drives it negligently and 
injures another, the act cannot be de- 
fended as an act of Stale.) * AIR 1959 
Cal ,506 (515): 63 Cal WN 485 * ILR 

(19.55) 2 Cal 109 (DB). 

[Sec also AIR 1964 Kerala 123 (123, 

124): 1963 Ker LJ 323. (An act of State 
does not ordinarily occur within the 
jurisdiction.)] 

(5) An act of State is not a matter 
dealing with civil rights at all and the 
Municipal Courts have no iurisdiction to 
deal with such questions. AIR 1956 Cal 
66 (69) • AIR 1958 Madh Pra 97 (99) 

(DB) • AIR 1957 Cal 617 (622) (DB) • 
AIR 1954 Pat 529 (533, 534) (DB) • AIR 
1943 Bom 427 (429. 430): ILR (1943) 
Bom 534 (DB) • AIR 1941 PC 64 (67, 

68): ILR (1941) Kar (PC) 94: 68 Ind 
App 109 * AIR 1941 PC 109 (113) • (’05) 
32 Cal 1 (4, 5): 31 Ind App 239 (PC) ♦ 


(1872) 18 Suth WR 389 (392): 1872 Pun 
Re No. 2 (PC) • (1872) 2 Ind App 38 
(47): 1875 Pun Re No. 1 (PC) * 

7 Moo Ind App 476 (530) (PC) AIR 
1932 Bom 206 (207): 56 Bom 349 • AIR 

1916 Mad 116 (117) (DB) * AIR 1916 

Mad 993 (998): 39 Mad 351 (354. 355) 

(DB) • AIR 1930 Pat 357 (368) (DB) • 
\1R 1926 Pat 305 (311): 5 Pat 595 (DB) 

♦ AIR 1965 SC 1798 (1802): (1965) 3 SCR 
201 * AIR 1954 SC 447 (452): 1955 SCR 
415 * AIR 1962 SC 1288 (1300): 1962 
Supp (1) SCR 405 * AIR 1962 SC 445: 

(1962) 3 SCR 970 * AIR 1959 SC 1383 

(1387): (1960) 1 SCR 537 * AIR 1969 Goa 
76 * AIR 1968 Goa 17 (20): 1968 Cri LJ 
316. (Question of sovereignty is an act 
of Slate and this act being essentially 
an exercise of sovereign power it can- 
not be challenged. controlled or mte^ 
fered with bv municipal Courts.) * AIR 
1965 Puni 3.54 (355) (DB) * AIR 1960 

Puni 644 (645): ILR (1959) Puni 2341. 
(No act of Stale — Municipal Court has 
iuriscli^'lion.) * AIR 1960 Rsi 138 (141, 
142. 143): ILR (1959) 9 Raj 1217 (DB). 

(6) It is erroneous to treat the cove- 
nants entered into by the Rulers of the 
former States in India with the Union 
of India as legal documents conveying 
rights and titles in properly. No Court 
can determine the legal capacity of the 
rulers of the Indian States to perform the 
kind of acts they were performing when 
the original Covenant or the Supple- 
mentary Covenant was signed. The 
Courts have to accept them as such with- 
out being able to pronounce on their 
vallditY. All that the Courts have to do 
is to register the fact. AIR 1959 Punj 
440 (443): ILR (1959) Punj 1384 (DB). 

[Reversed in AIR 1963 SC 222.] 

(7) Municipal Courts have the iurisdic- 
tion to find out whether the new 
soverign has or has not recognized or 
acknowledged the rights in question 
either expressly or by implication. AIR 
1965 Punj 354 (355) (DB) * AIR 1962 SC 
1288 (ISCiO): 1962 Supp (1) SCR 405. 

(8) A Court has always power to 
decide whether a parliclar act is an act 
of State or not. (1911) 38 Cal 754 (766, 
767) (DB). 

(9) In the case “acts of State i.e. acts 
done by a Government servant under 
the aulhorilv of the Government with 
respect to a non-resident foreigner and 
which are not justiciable in the ordinary 
Courts of law the Government would 
not be liable e.g. making war or treaty, 
annexation of property belonging to an 
enemy country or national. AIR 1965 
.•Vndh Pra 457 (462): (1965) 1 Andh WR 
183 (DB). 

(10) Treaty obligations cannot be en- 
forced in ^^unicipal Courts. AIR 1954 
Cal 591 (597): 1964 Cri L Jour 1722 
(DB) * AIR 1965 SC 1798 (1802): (1965) 
3 SCR 201 • AIR 1962 SC 1288 (1300): 
1962 Supp (1) SCR 405 • AIR 1968 Mad 
298 (303): (1967) 2 Mad LJ 85 (DB). 
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(1) Any rights purporting to be con- 
ferred by the treaty of cession cannot be 
enforced in Municipal Courts, except in 
so far as they have been incorporated 
in Municipal laws. AIR 1955 Pepsu 3 

(14): ILR (1955) Patiala 215 (DB) * AIR 
1958 SC 816 (823) ♦ AIR 1957 SC 286 
(291): 1956 SCR 889: ILR (1957) Punj 
819 * AIR 1962 Orissa 60 (61) 

(DB). AIR 1958 SC 816. Foil. 

AIR 1961 Ker 52 (53): 1960 Ker LT 891 
(DB), (Covenant of integration of Travan- 
core and Cochin — Integration of 
services — Officer held could not claim 
any relief based on provisions of cove- 
nant.) 


(12) Where an act of the Governnient 
Is clearly referable to some Municipal 
law, the sanction for the act is not th«at 
of sovereign power but that of the parti, 
cular law, and consequently immunity 
from having to justify such an act in a 
Municipal Court cannot he claimed by 
the State. AIR 1954 Him Pra 6 (8. 9) * 
AIR 1957 Cal 617 (622) (DB). 

[Sec also AIR 1964 Pat 338 (344) (DB). 
(Suit for declaration that the order is witli- 
out jurisdiction is maintainable — There 
cannot be estoppel against order passed 
without jurisdiction.) ] 


(13) Where the President, in whom 
Article 53 of the Constitution vests all 
the executive power of the Union, has 
entered into a treaty, the Municipal 
Courts cannot question the validity of the 
treaty. AIR 1954 Cal 615 (617) (DB). 

(14) Where Government does anything 

under colour of a legal title and a claim 
is made in derogation of such title, that 
claim would prima facie be cognizable 
by Municipal Courts. AIR 1955 Pepsu 170 
(172): 1955 Cri L Jour 1625: ILR (1955) 
Patiala 688 (DB) * AIR 1958 Madh Pra 
97 (99) (DB) * AIR 1954 Cal 591 (597): 
1954 Cri L Jour 1722 (DB) * AIR 1953 
Assam 116 (126) (DB) * (1871) Ind 

App (Sup Vol) 10 (17, 18): 1872 Pun Re 
No 1 (PC) * (1904) 28 Bom 314 (325) 
(DB) * (1871) 6 Bom LR 131 (139) (DB) 
• (1870) 6 Beng LR 392 (444. 456) ♦ 

(1884) 7 Mad 466 (472) (FB) • (1872) 5 
Mad 273 (279, 283) (DB). 

(15) Doctrine of State immunity does 
not extend to a non-government non- 
sovereign activity. 1966 Raj LW 141 
(146): ILR (1966) 16 Raj 454. 

(16) The Union of India is liable to 

be sued for all acts arising out of 
breaches of Municipal law in the same 
wav as a private individual except for 
acts of State properly so called. AIR 1952 
Assam 141 (145): ILR (1951) 3 Assam 
27 TTdB) * AIR 1958 SC 816 (823) • 

AIR 1957 Cal 617 (622) (DB) * 1957 All 
WR (HC) 19 (24) • AIR 1967 Delhi 98 
(4001 (DB) • (1967) 69 Pun LR (D) 125 

An act of State is distinct from 
an executive act. AIR 1935 Bom 439 
(443) (DB). 


(18) Any inhabitant of the territory, 

tlic governance of which has been taken 
over by a sovereign State, can only 
make good in the Municipal Courts esta- 
blished by the new Sovereign such rights 
as that Sovereign has through his offi- 
cers, recognized. .HR 1951 Him Pra 36 
(49) * AIR 1964 SC 1043 (1051, 1056, 

1069, 1071, 1093): (1964) 6 SCR 461. 

(Conclusion reached in AIR 1954 SC 447 
in respect of effect and continuity of act 
of Slate held not correct.) * AIR 1962 
SC 1288 (1300): 1962 Supp (1) SCR 405. 
(Municipal Courts have jurisdiction to 
find whether new sovereign has or has 
not recognised rights in question.) * AIR 

1961 SC 1361 (1364): (1962) 1 SCR 205 

* AIR 1966 Madh Pra 95 (100): 1965 

MPLJ 809 (DB) * AIR 1966 Madh Pra 
32 (34): 1967 MPLJ 658 (DB). (AIR 1964 
SC 1043, Rel. on.) * AIR 1965 Guj 293 
(298): ILR (1965) Guj 145 (DB) * AIR 

1962 All 425 (429, 430) (DB). (Agree- 
ment between company and former 
Ruler is not binding on Government of 
India.) » AIR 1962 Him Pra 43 (51). (Re- 
versed on another point in AIR 1964 SC 
1658.) 

* AIR 1962 Madh Pra 348 (353,354): 1962 
MPLJ 692 (DB)* AIR 1962 Orissa 60 (63, 
64, 65) (DB). (Merger of former State in 
Indian Union — Effect on grant by for- 
mer Ruler — Grant of land and cash 
allowance for maintenance to younger 
l)rothcr — Union Government refusing 
to recognise cash allowance — Act 
amounts to act of State.) * 1962 Mys LJ 
(Supp) 99 (DB) * AIR 1961 Bom 11 (17): 
62 Bom LR 735 * AIR 1959 Madh Pra 
27 (29): 1958 MPLJ 763 (DB). (Contract 
entered into by Ex-Ruler — Repudiation 
by successor State Government — No 
suit lies.) 

[Sec also AIR 1964 Ker 123 (123, 124): 

1963 Ker LJ 323 (DB). (Formation of 

State of Travancorc-Cochin was an act 
of State but not formation of Kerala 
Slate — Plaintiffs’ claim to annuity 
recognised by State of Travancore-Cochin 

Suit for such claim against Kerala 

Slate cntertainable by municipal Court.)] 

(19) Integration of former Indian State 

— Rights in property created prior to 
integration — Necessity of their recog- 
nition by new Sovereign — Right in 
forest created by Ruler of Indian Stale 
by Tharno — Right not recognised by 
Government after merger of Stale — 
Right cannot be enforced in municipal 
Court — Right held was not protected 
by Section 299 (1) of the G. I. Act — 
Tharao held was not law. AIR 1964 SC 
1043 (1046, 1075, 1082, 1092): (1964) 2 

SCA 563: (1964) 6 SCR 461. (AIR 1961 
Guj 151 Reversed.) 

(20) Agreements between the Gover- 
nor-General of India and the rulers of 
the erstwhile stales, by which the g(^' 
ernance of the Stales is taken over by 
the Government of India are not en- 
forceable at the instance of the subject 
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o! the Slate in a municipal Court because 
the agreements are only for the High 
Contracting Parlies. AIR 1959 Madh Pra 
136 (139): 1959 MPLJ 257 (DB). 

(21) Administration of the Slate 
of Junagadh taken over by the 
Dominion of India on 9-11*1947. 
The Stale of Jungadh wa.s not treated as 
part of India till the administration of 
the State was taken over by the Sau- 
rashtra Government on 20-1-1949. The 
people of the State had not become the 
citizens of India before that date. Hrl<l 
that the resumption by the administrator 
of lands granted to a person in the State 
by the former Nawab was an act of Stale 
and not justiciable in the muniri]>al 
Courts. AIR 1959 SC 1383 (1390): (1950) 

1 SCR 537. (AIR 1953 Sail 180, Reversed. 
AIR 1953 Sau 190, impliedly overruled ) 
[But see AIR 1953 Sau 190.1 

(22) Executive order depriving subject 

of his property and giving it to Gurd- 

wara Committee — Civil Court held had 
no jurisdiction to (luestion legality of 

order. AIR 1953 Pepsu 1 (7. 16, 20): ILR 
(1952) Patiala 461 (FB). 

(23) The directions in the Durbar 

policy of his late Highness Maharaja 
Madhorao Scindia. were nothing more 
than directive principles and were not 
enforceable in the Courts of law. In 
pursuance of these directive principle.s a 
Jagirdar could be exempted from the 

cess but it was for the Government to 
grant it or not. AIR 1964 Madh Pra 231 
(232): 1964 MPLJ 527 (DB). 

(24) Act of officer of Central Govern- 
ment shown to be beyond authority - ■ 
Act ceases to be act of Central Govern- 
ment and is open to correction bv Civil 
Court. AIR 1953 Sau 190 (192) (DB). 

(25) An order passed by the Maharaja 
of Jammu and Kashmir suspending an 
employee of Darmarth Department can- 
not be said to be passed as a sovereign 
and can be impugned in a court of law. 
AIR 1958 J and K 41 (43) (DB). 

(26) So far as the internal administra- 
tion was concerned, the Slate of Kolha- 
pur before its merger was a sovereign 
State. The Civil Courts were precluded 
from entering upon the question and giv- 
ing a decision on the validity or other- 
wise of the orders passed by him as an 
executive head of the Stale. AIR 1959 
Mvs 129 (131. 133, 134, 136): ILR (1958) 
Mvs 677 (DB). 

(27) No provision under Baroda B 
Class Municipalities Act (32 of 1983 
Svl.), for grant of exemption from pay- 
ment of Octroi duty — Ruler of Baroda 
making Tharav granting such exemption 
— Ruler an absolute monarch — His 
will is law — Tharav has binding effect. 
AIR 1965 Gui 293 (297): ILR (1965) Guj 
145 (DB). 

(28) Where the transaction of sale 
is between two private parties and is a 
private affair, simply bccau.se one party 


is from India while the other is from 
Pakistan, will not make it an act of 
Stale. It docs not become an act of Slate 
because it is recognised bv the respective 
Governments. AIR 1957 Manipur 25 (32L 

(29) Acts of Courts and acts of judicial 
ofTj.ers would come within the purview 
of llie expression “.Act of the State”. 
Courts arc established bv the Government 
of India and bv the Stales referred to in 
the Constitution of India. Courts exer- 
cise their I unctions as organ of the Stale. 
They relv on the State for their opera- 
tion and for enforcing their orders. 
Courts are limbs of the State. The State 
includes the Stale Legislature, the Slate 
Executiic and tile Stale Judiciary, None 
of them can act in contravcnllon of the 
Constitution. .AIR 1964 Guj 215 (218)’ 

(1963) 2 Lab LJ 522. 

48. Suits barred on the ground of pub- 
lic policy. — (1) The principle is that a 
Court ought not to (.ounlenaiicc matters 
whicli are injurious to. and again.st, the 
public weal. (1873) 17 Sulh WR 283 

(284) (PC). 

(2) A suit for costs incurred in a 

criminal pro.scciilinn will not lie. (’90) 12 
All 165 (168) (SB) • (1907) 32 Cal 429 
(430) (DB) * 1887 All WN 104 (104) 

(DB) ♦ 11890) 14 Bom 100 (101) (DB). 

[But .sec (1882) 4 All 97 (99) (DB).] 

(3) Suit for damages of a breach of 

conlract which Is illegal is not maintain- 
able. AIR 1969 SC 504 (513): (1969) 1 

see 255, 

(4) No suit will lie in respect of privi- 

leged statement. (1888) 10 .All 425 (434) 
(DB) * (1900) 22 All 234 (237) • (1901) 
25 Bom 2,30 (239. 242) (DB) * (1895) 19 
Bom 340 (349) (DR) • (1901) 28 Cal 794 
(797) (DB) * (1888) 15 Cal 264 (268) 

(DB) * (1873) 17 Sulh WR 283 (284) 

(PC) * (1908) 31 Mad 400 (401. 402) 

(DB) * (1887) 10 Mad 28 (35. 36) (FB). 

(5) .A suit does not lie in respect of 

a privileged communication (19()3) 27 

Bom 585 (590) (DB) * (1899) 26 Cal 53 
(71) (SB). 

(6) The Ciovernmont cannot be sued 
in respect of acts done bv its servants 
in the exercise of its sovereign powers. 
AIR 1965 Andh Pra 457 (462) : (1965) 1 
Andh WR 212 (DB). 

(7) Government servants acting with- 

in their authority are not liable for their 
acts done within such authority. (1897) 
21 Bom 754 (772) (FB) * (1903) 27 Bom 
590 (596) (DB) • (1907) 30 Mad 270 

(273) (DB) * AIR 1962 Mad 417 (419, 

420): (1961) 2 Mad LJ 217. 

(8) Collection of l^nd revenue Is a 

sovereign function. Fact that It is dele- 
gated to certain specified authorities 
under the Revenue Recovery Act is im- 
material. Stale is not liable for the illegal 
and malicious acts of Revenue OfTiccr.s. 
AIR 1967 Andh Pra 41 (42); (1966) 2 

Andh WR 196. 

(9) Judges are protected for acts done 
in the course of their duties. (1871) 0 



664 [S 9 N 49-50] 


[The Code of] Civil Procedure, 1908 


Section 9 — Note 48 (contd.) 

Mad HCR 423 (439, 441. 448) (DB) 

* (1870) 5 Mad HCR 345 (354, 357) (DB) 

* (1900) 10 Mad L Jour 232 (234) (DB). 

(10) A suit bv a mililarv servant that 
his discharge from military service is 
illegal, though of a civil nature, is im- 
pliedly barred. AIR 1955 Puni 166 (169, 
172): ILR (1955) Puni 840 (DB). 

(11) A Government servant dismissed 
illegallv from service can institute a suit 
for recovery of arrears of salary. AIR 
1955 SC 600 (601): 1955-2 SCR 391. 

(12) No suit would lie to declare a 
right of Government ser\'ant to a pension 
as he does not have a legal right there- 
to. AIR 1963 Mad 49 (50) * AIR 1959 All 
769 (770, 771); 1959 .\11 U 855. 

(13) Civil Court's jurisdiction to enter- 
tain claims relating to pensions is ousted 
bv the provisions of the Pensions Act 
(1871). ILR (1963) Cut 431 (DB). 

(14) Claim for pension — Claim accru- 

ing before commencement of Constitu- 
tion — Claim not iusliciable by civil 
Court. AIR 1966 Madh Pra 327 (329): 

1966 MPLJ 949. 


49. Barrister, if can sue for his fees. ^ 

(1) Per Mukherji Ag. C. J. — Apart from 
the Legal Practitioners Fees Act, 1926, a 
barrister is entitled to sue for any fee 
due to him. AIR 1933 All 417 (419, 424); 
55 All 570 (FB). 

(2) A barrister will not be exempt 
from liability to the client for injury 
caused to the client bv reason of his 
negligence. AIR 1915 All 34 (35): 37 All 
267 (DB). 


50. Fraud. — (1) Fraud vitiates the 
most solemn transactions. (1890) 17 Cal 
769 (784) (FB) * AIR 1963 Ker 26 (27): 
1962 Ker LT 1019. 


(2) A suit will lie to set aside a con- 
tract or a conveyance or even a decree 
obtained bv fraud. AIR 1953 Manipur I 
(2) * AIR 1957 Cal 242 (243) (DB) • 
AIR 1953 Pepsu 151 (153): ILR (1953) 

Patiala 415 (DB) * AIR 1952 All 923 
(924) ♦ (1894) 21 Cal 612 (617) (DB) * 
(1910) 32 All 145 (147) (DB) • AIR 1915 
PC 99 (101): 37 All 485: 42 Ind App 171 

• (1885) 11 Ind App 211 (2/®- 
Cal 61 (PC) * AIR 1926 Cal 1 (37) (DB). 
(Mere non-service of summons will not 
constitute fraud but non-service coupled 

with other circumstances may constitute 

fraud.) • AIR 1926 Cal 167 (168)^ (DB). 

/Dprrpe obtained by fraud is only 
voWabfe) • (1902) 29 Cal 395 (400) (PC). 
"ex parte d'ecrce') • (1901) 28 Cal 476 
478) (PC). (Do.) • (1901 6 Cal WN 559 
,662) (DB). (Do.) • (1900) 27 Cal 11 (17. 
24) (DB). (Defendant is entitled to sh^ 
that compromise decree relied on 
olainliff was obtained by fraud.) *(1900) 
27 Cal 197 (200) (DB) • (1899) 26 Cal 891 
(907 918 919) * 1897) 24 Cal 646 (549, 

560) (DB) * (1897) 1 Cal WN cc (cci^ 
IDB) (No suit if not tainted by fraud, 
i (1894) 21 Cal 606 (609) (DB) • (1893 


20 Suth WR 86 (88) (DB) * (1892) 19 
Cal 341 (345) (DB) * (1890) 17 Cal 769 
(772) (FB) * (1886) 12 Cal 166 (169) 

(DB) * (1884) 10 Cal 357 (365) (DB). 

(Fraudulent withdrawal of minor’s suit 
entitles minor to sue to set aside iudg- 
ment founded upon withdrawal.) ♦ (1884) 
10 Cal 611 (615) (DB). (Consent decree.) 
*(1883) 9 Cal 810 (812, 813) (DB) Do.* 
(1881) 6 Cal 687 (707) (DB) • (1874) 22 
Suth WR 213 (214) (DB) ♦ AIR 1928 Lah 
766 (768). (Where decree is passed by 
competent Clourt and remedies open for 
getting it corrected are not availed of a 
separate suit for declaration to set aside 
proceedings in execution of such decree 
is not maintainable.) * AIR 1925 Mad 
640 (643). (No suit lies on the ground 
that the case of the plaintiff in a previ- 
ous suit was false to his own knowledge.) 
* AIR 1919 Mad 1044 (1046): 41 Mad 

743 (FB). (No suit lies on the ground 
that decree was obtained by periured 
evidence — Overruling (1906) 29 Mad 
179.) * AIR 1916 Mad 364 (365): 38 Mad 
203 (DB) * (1894) 17 Mad 384 (389): 21 
Ind App 93 (PC) * AIR 1963 Ker 26 (27): 
1962 Ker LT 1019. (Fraud must be exter- 
nal and collateral to adjudication and 
must be of person who secured judg- 
ment.) * AIR 1962 Andh Pra 274 (299): 
(1963) 33 Com Cas 966 (DB) ♦ AIR 1961 
Orissa 73 (74) * AIR 1959 Andh Pra 212 
(214, 215): ILR (1958) Andh Pra 129. 

[See however AIR 1953 Mad 544 (544) 
(DB).] 


t2a) It is a fundamental principle that 
an order or a decree can be displaced 
on the ground of fraud only where it is 
extrinsic or collateral to anything which 
has been adjudicated upon. AIR 
Punj 487 (491): 66 Pun LR 890 (DB). 

(3) Wherever fraud is alleged and one 

person has derived benefit by his fraud 
and another has lost. iurisdiction of 

the Civil Court arises. AIR 

(922. 9231 * AIR 1929 All 845 (845). 

(4) Where the cruestion mentioned in 
Section 46. Bihar and Orissa Public De 
mands Recovery Act, 4 of 1914, is raised 
not between the certificate-holder on the 
one hand, and the certificate-debtor, on 
the other, or their representatives, but 
between one certificate debtor and the 
Mher certificate debtors the general 
jurisdiction of the civil Court to enter- 
tain suits of a civil nature on the groimd 
of fraud is not barred. AIR 1956 Pat 161 
164 (DB). 

(5) A suit by parlies to a collusive de- 

:rcc to set it aside will not lie. (1897) 
20 Mad 333 (338) (DB) • (1896) 23 Cal 
362 (966) (DB) * (1887) 11 Bom 708 

(713. 714. 715, 716) (DB) * (1882) 6 Bom 
708 (712) • (1886) 23 Cal 460 (475. 476) 
(DB) • (1897) 20 Mad 323 (325. 329) 

(DB) * (1897) 20 Mad 326 (328, 329) 

(DB) • (1894) 18 Mad 378 (387, 388. 


89). 

(6) *a f/M* « « M — 

annol sue lo set it aside where tne 
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frnudulent purpose has been carried out. 
(1900) 27 Cal 231 (238) (DB) * (1896) 
23 Cal 962 (966) (DB) * (1896) 23 Bom 
406 (409, 412) (DB) * (1901) 28 Cal 370 
•379, 380) (DB). 

[But sec (1874) 21 Sulh WR 422 (423, 
424) (DB).] 

(7) Where, the fraud has not been 
carried out a suit will lie. (1905) 8 Oudh 
Cas 278 (280) • (1906) 33 Cal 967 (969, 
984) (DB) * (1878) 1 All 403 (412) (DB) 

• 1906 Pun Ro No. 3, p. 7 (8) (FB). 

(8) A defendant setting up defence 
that the plointifT is guilty of fraud, musl 
himself be free from the taint. (1900) 
27 Cal 11 (20) (DB) • (1882) 6 Bom 703 
(713). 

(9) A consent decree, unlike other de- 
crees, can be set aside not only on the 
ground of fraud but also on any ground 
which wouUl be a sufficient reason for 
invalidating the agreement upon which 
the decree was based. AIR 1928 Oudh 
418 (421, 422. 423): 4 Luck 76 (DB). 

51. Bar of general remedy of suit. — 

(1) Where a right of action exists, a 
suit is maintainable to enforce that right 
independently of the special remedies 
provided by the law, AIR 1955 Mad 187 
(197): ILR (1955) Mad 1248 (DB) * AIR 
1953 Cal 613 (617) • AIR 1940 Bom 188 
(190) * AIR 1940 Cal 67 (72) (DB) * AIR 
1936 Mad 421 (422) • AIR 1968 SC 271 
(277): (1968) 1 SCR 260 * AIR 1964 SC 
322 (324): (1964) 1 SCR 752. 

(2) When a statute creates special 
rights and obligations it may or may 
not .say anything about courts in which 
such rights and obligations are to be 
litigated upon. If it says nothing on the 
subject, then if the rights created are 
civil rights the ordinary Civil Courts will 
have the general iurisdiction to try suits 
relating to such rights under Section 9 of 
the Code of Civil Procedure. AIR 1959 
Mvs 145 (146): 36 Mys LJ 552. 

(3) Where a statute does not create a 
new right or obligation but provides a 
special procedural machinery for its en- 
forcement there is no jusliftcsition foi 
inferring a necessarily implied exclusion 
of the ordinary, usual and well-recog- 
nised remedies. .4IR 1968 All 369 (374): 
1968 All LJ 595 (FB). 

(4) Where a right is created by statute 

and a method of enforcing the right oi 
of rcdre.ssing grievance caused in the 
exercise or enforcement of the right is 
pointed out hv the statute creating such 
right, then the general remedy of suit 
will be impliedly barred. AIR 1956 Pat 
205 1208) * AIR 1958 Pal 370 .(371) • 
Madh BLJ 1955 HCR 107 (112) • AIR 

1954 Orissa 87 (91): ILR (1953) Cut 659 
(DB) • AIR 19.53 Mad 544 (645) (DB) • 
AIR 1953 Orissa 300 (303) (DB) * AIR 
1952 Mad 266 (267) * AIR 1952 Vindh 
Pra .32 (34) * AIR 1950 East Punj 204 
(207) (DB) • AIR 1947 Pesh 53 (55) 
(DB) • AIR 1945 Mad 370 (379) : ILR 


(1946) Mad 330 * AIR 1942 Mad 127 

(128) * AIR 1941 Mad 530 (531): ILR 

(1941) Mad 850 (FB) * AIR 1922 Cal -1 

(5) (DB) * AIR 1969 SC 78 (89): (1968) 

2 SCA 479. (Such provision. however, 
does not exclude those cases where the 
pro>’isions of the particular Act have not 
been complied with or the statutory 
tribunal has not acted in conformity 
with the fundamental principles of judi- 
rial procedure.) * AIR 1966 SC 1438 

(1440): (1066) 3 SCR 214 * AIR 1964 SC 
807 (816) * AIR 1968 All .369 (374): 1968 
All LJ 595 (FB) * AIR 1964 Kerala 68 
(75): 1963 Ker LT 635 (FB). (Setting 
aside sale in execution — Sale void for 
non-compliance with Order 21, Rules 84. 
g 5 — Suit for declaration that such sale 
was void and for recovery of properties 
does not lie — Question relates to mat- 
ters menli()ncd in Section 47.) • .4IR 
1962 Mad 7 (15): (1962) 1 Mad U 92 
(FB). (AIR 1959 Mad 454 overruled on 
another point.) * AIR 1967 Mvs 111 
(115): (1966) 1 Mys LJ 77 (DB) • AIR 
1965 Mad 149 (151): (1965) 1 Mad LJ 

203 (1961) 65 Cal W.\ 1206 • AIR 1960 

Mad 8 (9): (1959) 10 STC 207 • AIR 

1960 Puni 465 (466): 62 Punj LR 610. 

(5) A filed a suit under Section 33 of 
City of Bombay Municipal Act against 
the Municipal Commissioner of Bombay 
to have it declared that the general elec- 
tions of Councillors by the Justices on 
a particular date were invalid and that 
by virtue of Section 34 (1) of the Act he 
may be deemed to be re-elected; it was 
held that no such suit lav as a special 
remedy was provided bv the Act. namely, 
an application under Section 33. (1907) 
31 Bom 604 (610) (DB). 

(6) An affirmative statute giving a new 
right docs not bv itself and of necessity 
destroy a previously existing right, such 
as, invoking the iurisdiction of the Civil 
Court but if the apparent intention of 
the Legislature is that the two rights 
should not exist together, the previous 
existing right will be taken as destroyed 
1964 BLJR 122 (128) (DB). 

(7) U. P. Co-operative Societies Rules 
(1936), Rules 115 and 134 — Bar of 
iurisdiction under Rule 134 — Effect — 
Election dispute falling under Rule 115 
— Dispute should be referred to Regis- 
trar or arbitration — Jurisdiction of Civil 
Court is barred. AIR 1967 All 218 (220). 

62. Summary and concurrent reme- 
dies. — (1) A regular suit is not barred 
bv the fact that a summary and concur- 
rent remedy is also provided for. (1887) 
14 Cal 644 (648) (DB) • AIR 1958 Madh 
Pra 393 (396) ♦ (1890) 12 All 409 (418) 
(FB) • AIR 1969 All 278 (285): 1968 All 
LJ .3.39 (FB) ♦ (1963) 2 Andh WR 279: 
(1963) 2 Andh LT 408 ♦ AIR 1963 Bom 
40 (41) : 64 Bom LR 532 • AIR 1961 Puni 
8 (11): 63 Puni LR 107. (Section 145. 
Civil P. C. does not bar a remedy by 
civil suit to enforce liability of surety.) 
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• 1961 MPLJ 959 (962). {Il would be 
tho choice of the party to resort to sum- 
mary remedy or enforce its rights by a 
common law right.) 

(2) A stranger purchaser at an auction 
sale in execution of a decree is not 
bound to apply for possession of the 
properly purchased but may institute a 
regular suit for possession. (1887) 14 Cal 
644 (648) (DB) * (1907) 29 All 463 
(466) * (1912) 36 Bom 373 (378) (FB) 

* (1884) 8 Bom 602 (608) (DB) ♦ (1891) 
18 Cal 520 (525) (DB) * (1889) 16 Cal 
530 (5.34) (FB) * (1883) 9 Cal 602 (603) 
(DB) * (1886) 10 Mad 53 (56) (DB) ♦ 
AIR 1931 Pat 241 (246): 10 Pat 670 (FB). 


(3) Section 38. Companies Act, does 

not deprive a person of his ordinary 
remedy of suit for rectification of share 
register. AIR 1953 Trav-Co 253 (256): 

ILR (19.52) Trav-Co 625 (DB) • AIR 1966 
Assam 48 (49): ILR (1965) 17 Assam 275 
fDB). 

(4) Madras Hindu Religious Endow- 
ments Act, 19 of 1951 — Provision giv- 
ing power to Deputy Commissioner to 
enf|iiire into disputes described in Sec- 
lion 57 — Civil Court cannot be said to 
have lost its jurisdiction in respect of 
these disputes. 1953-1 Mad L Jour 682 
(683). 

(.5) The remedy of the transferee of a 
share is not limited to an application 
under Section .38, Companies Act — He 
has a right to bring a suit to get his 
name registered. AIR 19.52 Cal 58 (61): 
ILR (1953) 1 Cal 1 (DB). 

(6) Execution sale set aside — Suit by 
auction-purchaser for refund of pur- 
chase money is not barred bv Order 21, 
Rule 93. AIR 19.50 All 461 (463, 464). 

(7) A suit to recover arrears of in- 
come-tax lies in a Civil Court in spite 
of Section 46 of the Income-Tax Act 
AIR 1942 Pat 87 (89) (DB). 


(8) Whore a person has elected to 
pursue his remedy under one provision, 
he cannot, on his failing therein, proceed 
under the other provision. AIR 1952 Mys 
99 (101): ILR (1952) Mys 259 ^ (DB) ♦ 
AIR 1919 All 274 (275) (DB) ♦ AIR 1918 
All 346 (347): .39 All 626 (629. 631) (DB) 
* AIR 1919 Mad 648 (649): 40 Mad 1173n. 

(9) The remedy provided in Section 9 
of the Hindu Marriage Act (1955) is not 
a .summary remedy but is a regular suit 
between the parlies. The jurisdiction of 
the regular Civil Courts to entertain 
.siiiU regarding mallcr.s which have been 
specially provided for in the Act has 


been taken away under Section 4 of the 
Act. AIR 1959 Madh Pra 410 (411): 1959 
MPLJ 928. 

53. Alternative Courts. — (I) A stran- 

ger to the bankruptcy whose property 
has been wrongfully seized bv the re- 
ceiver in bankruptcy is not confined to 
the remedy under the Insolvency Act but 
may sue in the Civil Court. But if he 
chooses to avail himself of the remedy 
under the Insolvency Act, he cannot 
begin again and raise (he same question 
in a civil suit. AIR 1919 All 229 (230): 

41 All 378 (DB) * AIR 1918 Mad 489 
(490): 40 Mad 1173 (1174) (DB) * AIR 
1918 All 346 (.347): 39 All 626 (DB). 

[But .H‘e AIR 1917 Lah 75 (78): 1917 

Pun Re No. 22 (DB) * AIR 1921 Lah 58 
(.58, 59): 2 Lah 147 (DB).] 

(2) Panchayat Courts given concurrent 
jurisdiction to try certain suits — Juris- 
diction of ordinary Civil Courts not ex- 
cluded — Parly invoking jurisdiction of 

Civil Court — Its decree is not nullity 
for want of jurisdiction. AIR 1956 Pepsu 
78 (79). 

(.3) The scope of the proceedings under 
.Article 226 of (he Constitution and by a 
regular suit docs not differ — Proceedings 
under Article 226 of the Constitution are 
proceedings bv wav of an alternative 

ieme<Iv which is more efficacious than 

the ordinary remedy of a suit with this 
difference that remedy under Article 226 
is discretionary whereas that is not the 
case in a suit. (1967) 69 Pun LR 179 
(181): 1967 Cur LJ 70. 

54. Acts of Lcglslalurc — Powers of 

Civil Court lo question. — [D The 
Courts can consider and determine whe- 
ther an Act passed bv the Legislature is 
within their powers but, if an Act so 
passed is within the powers of the Legis- 
lature the Courts cannot consider the 
propriety of such legislation. AIR 1932 
Cal 753 (7.55): 60 Cal 364 (DB) * AIR 
1969 SC 78 (90): (1968) 2 SCA 479 • 

1967 All LJ 21: 1966 All WR (HC) 637. 

SECTION 10 — SYNOPSIS 

1. Scope and object. 

2. Section only bars trial. 

3. Matter in issue must be same. 

4. "Previously instituted suit.” 

5. Previously instituted suit must be pend- 

ing. 

6. Pendency of suit in foreign Court. 

7. Suit, meaning of. 

8. Cross-suits. 



[The Code of] Civil Procedure, 1908 


[S 10 N 1] 667 


Explanation. — The pendency of a suit in a foreign Court does not preclude 
the Courts in “[India] from trying a suit founded on the same cause of action. 
[1882 and 1877, S. 12.] 

[a] Substituted for the words “the States” by the Code of Civil Procedure (Amend- 
ment) Act. 1951 (2 of 1951), S. 3 [1-4-1951]. 

[b] Substituted for the words “Governor-General in Council” by the Government of 
India (Adaptation of Indian Law's) Order, 1937 [1-4-1937]. 

[c] Tlie words "or the Crown Representative” are omitted by A. C. A. O., 1948 [23-3- 

1948]. 

[d] Substituted for “llis Majesty in Council” by A. L. O., 1950 [26-1-1950]. 

See also S. 10 of the Abolition of the Privy Council Jurisdiction Act, 1949 (C. A. 
Act V of 1949^ 


Section 10 Synopsis (contd.) 

9. Same parties. 

10. Litigating under the same title. See 

Notes on Section 11. 

11. “Court having jurisdiction to grant the 

relief.” 

12. Interlcoutory orders. 

13. Decree contrary to S. 10. 

14. Inherent power to grant slay. See 

Note 1 and Notes on Section 151. 

15. Forum of application for stay. 

16. Letters Patent Appeal. 

17. Appeal. 

18. Revision. 

TOPIC INDICATOR 

Applicability to appeals, miscellaneous pro- 
ceedings or anDitration proceedings — 
See Note 7. 

Contract providing for place of suing — See 
Notes 1 and 6 Explanation — See Note 5. 
Evidence of pendency of prior suit — Dnus 
— See Note 5. 

Inherent powers, resort to — See Note 1. 
Same cause of action — See Note 3. 

Same plea — See Note 3. 

Same relief — See Note 3. 

Stage for invoking Section — See Note 2. 
Subject-matter of suits whether must be 
same — See Note 3. 

I. Scope and object.— (1) Olnect of Sec- 
tion 10 is to prevent Courts of concurrent 
jurisdiction from simultaneously entertain- 
ing and adjudicating upon two paralled liti- 
gations in respect of same cause of action, 
same subject-matter and same relief. AIR 
1953 Bom 117 (119, 120): ILR (1953) Bom 
416 (DB) * AIR 1953 Hyd 55 (56): ILR 
(1952) Hyd 763 ® AIR 1951 Punj (Simla) 
275 (277) ♦ ('88) 11 All 148 (155) (SB) ® 
AIR 1917 Cal 637 (637): 43 Cal 144 (147) 
(DB) ® AIR 1962 All 108 (109, 110). 

[See however AIR 1960 All 184 (188, 189). 
(The words ‘no Court shall proceed with 
the trial of any suit' do not apply to the 
simultaneous hearing of a later and an ear- 
lier suit, after consolidation of the two, if 
the matter in issue in both, is directly and 
substantially the same.) ] 

(2) Conditions for attracting Section 10 
are, (i) in the later suit the matter in issue 
is also directly and substantially in issue in 


the previous suit; (ii) the suit must be be- 
tween the same parties, or between the 
parties under whom they or any of them 
claim; and, (iii) they should be litigating 
under the same title. It is immaterial whe- 
ther both suits are laid in the same Court 
or pendng in different Courts. AIR 1963 
Andh Pra 14 (14. 15): (1962) 2 Andh WR 
257 * AIR 1966 Cal 382 (385): 70 Cal WN 
375 (DB). 

(3) The rule in Section 10 forms no part 
of the rule of res judicata. (’89) 11 All 148 
(154) (SB). (Per Mahmood J.) 

(4) Subject-matter and causes of action 
in two suits need not be the same. AIR 
1947 Nag 154 (155): ILR (1947) Nag 141. 
(AIR 1932 Cal 751, Foil.) 

(5) One test of applicability of Sec. 10 

is whether, on the final decision being rea- 
ched in the previous suit, such decision 
w’ouid operate as res judicata in subsequent 
suit. AIR 1954 Punj 113 (113): ILR (1953) 
Punj 266 (DB) ® AIR 1953 Bom 117 (120): 
ILR (1953) Bom 416 (DB) * AIR 1947 Nag 
154 (155). ILR (1947) Nag 141 ♦ 1962 Jab 
LJ 371 1962 Jab LJ 120. 

[But see AIR 1958 All 207 (209) (DB).] 

(6) Provisions of Section 10 are manda- 
tory. AIR 1955 All 309 (313): ILR (1955) 
1 All 295 (FB) ® AIR 1954 Mad 320 (320) 
® AIR 1954 Punj 113 (114): ILR (1953) 
Punj 266 (DB) * AIR 1952 Pat 373 (374) 
(DB) * AIR 1962 SC 527 (536): 1962 Supp 
(1) SCR 450 ® AIR 1966 Andh Pra 14 (14. 
15): (1965) 2 Andh WR 101. 

(7) Under Section 10 previously instituted 
suit alone should be proceeded with and 
the subsequent suit must be stayed. 
AIR 1934 All 131 (132). 

(8) Delay in applying for stay is no 
ground for refusing stay. AIR 1942 Bom 
314 (315). 

(9) Where parties have agreed that any 
suit as to a partictilar matter must be 
brought in Court x but one of them files 
a suit in Court y and then the other party 
sues in Court x, the suit in y, though ear- 
lier, may be stayed and the suit in x may 
be proceeded with in spite of this section. 
AIR 1955 Madh B 145 (146) ® AIR 1940 
All 241 (241): ILR (1940) All 232 (DB) ® 
AIR 1928 Bom 175 (176) (DB) « AIR 1959 
Cal 669 (671, 672). (Mercantile contract — 
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Bill of lading limiting jurisdiction in res- 
pect of dispute to Italian Court — Suit for 
short delivery in India — Stay could be 
granted.) * AIR 1967 Cal 24 (25): ILR 
(1960) 2 Cal 85. 


(10) When there is a special provision in 
the Code of Civil Procedure for dealing 
\^•ith the contingencies of two suits being 
instituted recourse to the inherent power 
under Section 151 is not justified. AIR 
1962 SC 527 (536): 1962 Supp (1) SCR 
450 ® AIR 1955 Bom 266 (268) : 57 Bom 
LR 228 ® AIR 1967 Orissa 172 (173, 174)- 
ILR (1967) Cut 321. 

(11) The provisions of Section 10 cannot 
be circumvented by the device of a tempo- 
rary injunction, issued under inherent power 
at the instance of the plaintiff in the later 
suit, against the plaintiff in the earlier suit, 
restraining him from continuing .'••uch suit, 
the reason being that a Court ought not 
to achieve indirectly what it cannot do 
directly. AIR 1962 SC 527 (536); 1962 
Supp (1) SCR 450. 

(12) Section 10 does not become inap- 
plicable on a Court holding that the previ- 
ously instituted suit is a vexatious suit or 
has been instituted in violation of the terms 
of the contract. Hence, even in such cases 
resort to Section 151 to restrain the prose- 
cution of the earlier instituted suit i.s not 
jiisifiable. AIR 1962 SC 527 (536). (AIR 
1954 Bom 176, Overruled.) 


[Note: In view of the Supreme Court 
decision as stated in points (10), (11) and 
(12) above, the undermentioned cases hold- 
ing that the Court may stay earlier suit 
on grounds of convenience and avoidance 
of an abuse of the process of the Court, 
apart from the question of any agreement 
between parties, must be treated as no 
longer good law. — Ed. 1962 All LJ 464 ® 
AIR 1953 Raf 184 (184): ILR (1952) 2 Rai 
254 * AIR 1941 Cal 670 (671, 672): ILR 
(1941) 1 Cal 490.] 

[See also, the undermentioned cases hold- 
ing that Section 10 does not apply when 
previously instituted suit is an abuse of 
process of Court and that Court will de- 
cline to stay subsequently instituted suit 
in exercise of its inherent power must be 
treated as no longer good law — Ed. AIR 
1957 Assam 120 (122): ILR (1955) 7 Assam 
500 (DB).] 


[See AIR 1952 Punj 247 (248).l 

[Sec also AIR 1953 Bom 117 (118): ILR 
(1953) Bom 416 (DB) * AIR 1941 Cal 434 
(435): ILR (1941) 1 Cal 373.] 

(13) Stay under Section 10 is one im- 
posed by a Court upon itself; it is not im- 
nosed by any outside authority. AIR 1939 
Cal 4-35 (449): ILR (1939) 2 Ca! 93 (DB). 

(14) A pica under Section 10 does not 
constitute a defence to the suit. AIR 1955 
All 309 (313): ILR (1955) 1 All 295 (FB). 

(15) Provisions in Civil P. C re^rding 
stay of suit were never intended to be ex- 


haustive — Section 4, M. B. Maufi and 
Inam Tenants and Sub-tenants Protection 
Act (32 of 1954) is not repugnant to this 
section. AIR 1957 Madh B 63 (63). 

(16) Section 10 does not prohibit partial 
stay of suit against partner who had al- 
ready instituted suit and directing that as 
against rest of defendants suit should pro- 
ceed. AIR 1964 Cal 373 (373, 374). 

(17) Connected election petitions — Tri- 
bunal can try subsequent petition first • — 
Procedure laid down under Section 10 need 
not be followed. AIR 1965 Madh Pra 55 
(59): 1965 Jab LJ 1176 (DB). 

(18) A defendant in a summary suit is 
entitled to apply for stay of subsequently 
instituted suit. AIR 1969 Bom 40 (46, 
47): 70 Bom LR 195 (DB). 

2. Section only bars trial. — (1) In.stitution 
of the second suit is not barred though the 
trial thereof may not be proceeded with. 

AIR 1925 Pat 201 (206, 207) (DB) ® AIR 
1936 All 485 (486) (DB) ® AIR 1931 PC 
263 (264). 

[See also AIR 1954 Punj 94 (96): ILR 
(1954) Punj 757 (DB).] 

(2) Section 10 authorises stav and not 
dismissal of suit. AIR 1952 All 540 (548) * 
AIR 1925 Pat 201 (207) (DB). 

(3) Coxirt bound to stay later suit if condi- 
tions of Section 10 are satisfied. AIR 1917 
Cal 637 (637); 43 Cal 144 ® AIR 1935 Sind 
225 (226) ® AIR 1916 Nag 70 (71): 12 Nag 
LR 174. 

(4) Court has power to grant stay at anv 
stage. AIR 1935 Cal 1 (10): 61 Cal 670 
(DB) ® AIR 1920 All 70 (72); 42 All 290 
(DB). 

[See AIR 1964 Cal 373 (374). (Though 
normally Court would not allow party to 
move application under Section 10 unless 
he has nled written statement, the Court 
would entertain it where defendant had 
annexed copy of plaint in previously in- 
stituted suit and from that it could be found 
out what was the dispute between parties.)] 

[See however AIR 1964 Manipur 2 (3). 
(All the preliminaries prior to the trial upto 
the stage of framing the issues should be 
gone through in both the suits before Sec- 
tion 10 is sought to be applied. Where 
that stage has not arrived, stay of subse- 
quent suit under Section 10 is premature.)] 

f5) The words 'no Court shall proceed 
with the trial of any suit’ do not apply to 
the simultaneous hearing of two suits, after 
their consolidation, if the matter in issue 
in both suits is directly and substantially the 
same. AIR 1960 All 184 (188, 189) ® 1961 
Raj LW 473: ILR (1981) 11 Raj 1173. (Dis- 
tinction between stay and consolidation.) 

3. Matter in issue must be some. — (1) 
Identity of reliefs not necessary for applica- 
bility of Section 10. AIR 1953 Bom 117 
(120): ILR (1953) Bom 416 (DB) * AIR 
1919 Pat 491 (492): 4 Pat L Jour 557 (DB)* 
AIR 1935 Cal 1 (6): 61 Cal 670 (DB). 
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[See AIR 1960 Madh Pia 169 (170): 1960 
Jab IJ 61. (Identity of subject-matter in 
l>oth suits is a condition prec'cdent.) 

(2) Every matter in dispute .should l)e 
directly and substantially in issue in the 
two suits. AIR 1956 Assam 112 (112) (DB) 

® AIR 1954 All 141 (142) (DB) * AIR 
1954 Punj 114 (114) (DB) ® AIR 1953 Hyd 
55 (56): ILR (1952) Hyd 763 ® AIR 1947 
Bom 84 (85). (AIR 1942 Bom 314, Foil.) * 
AIR 1941 Cal 434 (435): ILR (1941) 1 Cal 
373 ’ AIR 1929 Oudh 341 (345): 4 Luck 
573 (DB) « AIR 1920 Bom 296 (297): 44 
Bom 283 (DB) ® AIR 1917 Cal 248 (249) 
(DB) ® AIR 1962 All 108 (109, 110). (Any 
matter common to two suits will not at- 
tract provisions of S. 10.) * ('62) 1962 Jab 
LJ 120. (Merely because the prayer in both 
the suits was for ejectment of the tenant, 
it could not he said that the matter in issue 
was directlv and substantially the same in 
both the suits.) ® 1962 Jab LJ 377. (Test is 
that decision in previous suit when given 
should operate as res judicata.) 

[See however AIR 1948 Nag 297 (298, 
299); ILR (1948) Nag 403.] 

(3) Subject matter of two suits not same. 
— Section 10 will not apply merely because 
main issue is common. AIR 1955 AH 384 
(384) (DB) “ AIR 1954 Pat 10 (10) (DB) ® 
(*53) ILR (1953) 3 Raj 141 (143) * AIR 
1929 Ondh 341 (345): 4 Luck 573 (DB) ® 
AIR 1929 All 805 (806): 51 All 1017 (DB). 
® AIR 1968 Manipur 42 (43, 44, 45). (Claim 
in former suit based on prescriptive right 
— Claim in l^ter suit based on customary 
rights — Subject-matter of two suits not 
same — Section 10 will not apply.) • 1965 
All LJ 302 ® AIR 1966 Cal 382 (385): 70 
Cal WN 375 (DB) • (1986) 68 Pun LR 
172 (174). (Suit at X for rendition of ac- 
counts and recovery of amount — Subse- 
quent suit by defendant for damages for 
breach of contract filed at Y — Matter in 
issue in suit filed at Y held not directly and 
substantially in issue in suit filed at X — 
Stay could not be granted under S. 10.) ® 
1960 Ker LT 898. 

(4) Subject-matter in dispute and matter 
in issue in two suits need not be identical 
in every particular. It is enough if the mat- 
ters in controversy in two suits are substan- 
tially the same. AIR 1953 Bora 117 (119, 
120): ILR (1953) Bom 416 (DB). (AIR 
1947 Bom 84, Dissented from.) • AIR 1958 
All 207 (208, 209) (DB) ® AIR 1967 Andh 
Pra 185 (185).^ (First suit for recovery of rent 

— Defendant's suit for specific performance 
of contract — Question in first suit being 
whether defendant was tenant of plaintiR 

— Question in other suit being whether 
defendant had paid money in part satis- 
faction of amount received by him from 
plaintiff — Issues in two suits are not com- 
mon though decision in later suit vdll have 
some bearing on first suit.) • AIR 1963 
Madh Pra 59 (80); 1961 Jab LJ 1216 • 


69 Punj LR 516: 1967 Cur LJ 232. (Ap- 
plication by husband for judicial separation 
ut Boinl)ay — Subsequent application by 
wife for same relief in Court at Amritsar 
— Husband alleging that his wife was im- 
moral and had deserted him — Wife al- 
legmg tliat her husband had deserted her 
and had also been cruel to her — Held, 
matter in issue was directly and substan- 
tially same and between same parties — 
Proceedings in wife’s application should 
therefore be stayed till disposal of applica- 
tion of husband. AIR 1962 SC 527, Foil.) 
“ (1968) 70 Pun LR 955: 1968 Cur 

LJ 382. (Two applications filed one 
after another before two different 
Rent Controllers — Questions to be deter- 
mined same — Fact that period, in respect 
of which rent is not paid, is different, does 
not mean that substantial question between 
the parties is any different.) *1933 Kash LJ 
10. (Parlies also different.) 

(5) Suit for rent for certain period — 
Subsequent suit for rent falling due after- 
wards — Section 10 does not apply. AIR 
1954 Pat 11 (11, 12) * AIR 1954 Punj 114 
(114, 115) (DB). (Relief for damages.) * 
AIR 1919 Pat 491 (492): 4 Pat L Jour 557 
(DB) * AIR 1923 Cal 716 (717) * (’89) 11 
All 148 (155) (FB) * AIR 1929 Mad 785 
(786) (DB) * AIR 1966 Tripura 19 (20) * 
1966 Ker LJ 768: 1966 Ker LT 841 (841). 

(Suit for ejectment in civil Court — Defen- 
dants filing application before Land Tribu- 
nal for purchase of petitioner’s right under 
Section 54 Land Reforms Act — Question 
to be decided in civil suit not same as to 
be decided before Land Tribunal — Stay 
of proceedings before Land Tribunal could 
not be granted under Section 10.) ® AIR 
1966 Madh Pra 186 (188, 189): 1965 Jab 
LJ 1012. (Where after the demarcation of 
a strip of land in a regular civil suit and 
the delivery of possession to the plaintiff 
decree holder in first suit, the de^n^nts 
judgment-debtors asked for a remeasurement 
and correction of boundaries or the area of 
the strip, such proceedings would not call 
for a stay of the subsequent suit brought 
by the plaintiff decree-holder for mesne 
profits.) * AIR 1963 Madh Pra 59 (60): 
1961 Jab LJ 1216. (Suits in which causes of 
action and reliefs were different — Section 
will not apply). 

(6) Two suits on two different promissory 
notes against same defendants — Stay of 
trial of subsequent suit is not fair to plain- 
tiff especially where the contest in sub- 
sequent suit is by only one of the defen- 
dants to previous suit. AIR 1933 Lah 34 
(34). 

(7) For applicability of section all the 
Issues in the prior instituted suit need not 
also be issues in the later suit. AIR 1920 
All 70 (71, 72); 42 All 290 (DB). 

(8) Giving of any security before a stay 
is granted in the later suit is not necessary. 
AIR 1926 Lah 304 (305). 
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(9) Matter in issue in two suits not same 
— Court has inherent power to stay hear- 
ing of a suit pending disposal of another 
suit in same Court. AIR 1954 Pat 10 (11) 
(DB) ° AIR 1954 Punj 114 (115) (DB). 

[See however AIR 1965 J and K 99 (100). 
(Application to Revenue Officer for parti- 
tion of certain land — Suit hy defendant 
for declaration of title and injunction on 
grounds of adverse possession — Proceed- 
ings in the Civil suit could not be sta>ed 
either under Section 10 or Section 151.)] 

(10) The matter in issue in two suits may 
be substantially the same though different 
reliefs may have been claimed. The fact 
that one is a suit under the agreements 
entered into by the parties and other is a 
suit de hors the agreement does not make 
a substantial identity of the subject-matter 
per se impossible. AIR 1957 Cal 727 (734) 
(DB). 

4. “Previously instituted suit.” — (1) Rival 
probate proceedings must be taken to be 
instituted on the dates on which tlie appli- 
cations are made and not on the dates 
on which they become contentious. AIR 
1940 Ondh 113 (116): 15 Luck 290. 

[See also AIR 1941 Cal 417 (423).] 

(2) For the purpose of Section 10, it is 
the date of the actual institution of the 
suit that is crucial and material. (1967) 2 
Andh WR 442 * AIR 1952 Vindh Pra 12 
(13). (Date of institution of suit — Proper 
way of ascertaining, indicated.) 

(3) Suit in forma pauperis — Application 
for permission to sue in forma pauperis 
allowed — Date of application is date of 
plaint — That fixes priority of suit for pur- 
pose of Section 10. 1962 Jab LJ 120. 


5. Previously instituted suit must be 
pending.— (1) Section applies only when 
previously instituted suit is pending. AIR 
1936 Lah 589 (591) * (1961) 63 Pun LR 
777 (780) (Proceedings before Revenue 
Officer ordered to be consimed to record- 
room — Suit filed in civil Court cannot 
I)e stayed.) 

(2) Pendency of previous suit — Onus is 
on the defendant in the later suit to esta- 
blish this. AIR 1917 Pat 196 (198) (DB). 

(3) A suit allowed to be withdrawn with 
liberty to bring a fresh suit on payment of 
defendant’s costs must be regarded as pend- 
ing until the costs are paid. AIR 1914 Cal 
207 (208) (DB) ® AIR 1925 Oudh 696 (697): 
28 Oudh Cas 212 (DB). 

(4) Mere application for, or obtaining 
leave to appeal cannot, of itself, amount to 
pendency of an appeal till 5 |ich appeal ls 
actually filed. (’98) 21 Mad 18 (22, 26) 
(DB). (Followed in AIR 1929 Rang 67: 6 

Rang '775.) 

(5) Suit must be deemed to be pending 

till the decree is drawn up. (40) 71 Cal 
L Jour 190 (191). . . , . 

(6) Stay of a subsequently instituted suit 
directed by High Court, till disposal of pre- 


viously instituted suit pending disposal in 
first appeal — Stay should be extended till 
disposal of previously instituted suit in 
second appeal in the High Court. AIR 1932 
Cal 751 (752). 

[See also AIR 1931 PC 263 (264).] 

(7) Previous suit instituted in Court hav- 
ing no jurisdiction — Not effective for pur- 
pose of Section 10 if presented in proper 
Court after institution of second suit. AIR 
1933 Sind 117 (117) (DB) « AIR 1964 J 
and K 65 (66): 1964 Kash LJ 82. 

6. Pendency of suit in foreign Court. — 

(1) Prior suit pending in a foreign Court 

— Section 10 does not bar trial of subse- 
quent suit in Indian Court. (’07) 1 Sind LR 
166 (167). 

[See also AIR 1954 Punj 94 (96); ILR 
(1954) Punj 757 (DB).] 

(2) High Court has power to restrain a 
party to a suit within its jurisdiction from 
continuing action in the foreign Court based 
on the same cause of action, if the prose- 
cution of such action is opposed to equity. 
AIR 1920 Bom 309 (310): 44 Bom 272 (DB) 

® AIR 1927 Bom 135 (137, 138) (DB) ® 
AIR 1928 Nag 56 (57, 58): 23 Nag LR 170. 

[See also AIR 1928 Mad 491 (492) (DB). 
(Subordinate Court has no similar power.)] 

(3) Agreement that in case of dispute suit 
to be filed in Italy — Suit brought in 
Indian Court — Agreement cannot oust 
jurisdiction of Indian Court to try suit pro- 
perly instituted. AIR 1960 Cal 155 (156, 
157); 1960 Cal LJ 18 (DB). 

[See however AIR 1960 Cal 45 (46, 47): 
64 Cal WN 269. (Bill of lading — Clause 
providing that disputes arising would be 
decided by certain foreim Courts — Suit 
for damages filed in Calcutta High Court 

— Stay refused.)] 

(4) Suit on overdraft account in Bank of 
Calcutta — Defendant carrying on business 
in West Bengal and having assets in East 
Pakistan — Calcutta High Court has juris- 
diction even if a suit had been filed in 
Pakistan Court. AIR 1960 Cal 779 (783, 
784): 64 Cal WN 161. 

7. Suit, meaning of. — (1) Section 10 ap- 
plies only to suits and cannot apply where 
one of the hvo proceedings is not a suit. 
AIR 1953 Hyd 55 (56): ILR (1952) Hyd 763 
® (’56) 1956 All L Tour 845 (846). (Restitu- 
tion proceedings under S. 144.) ® AIR 1953 
Punj 226 (227) ® AIR 1947 Cal 386 (386, 
387). 

(2) *Suit’ includes appeal. AIR 1954 Punj 
113 (113): ILR (1953) Punj 266 (DB) ® AIR 
1939 Sind 329 (330): ILR (1940) Kar 15 
(DB) (Obiter.) ® AIR 1916 Mad 732 (732) 

« AIR 1931 Cal 779 (779) (DB) ® AIR 1966 
Cal 382 (385, 386): 70 Cal WN 375 (DB). 

(3) Original matters in the nature of a 
suit such as proceedings in probate, guar- 
dianships and so forth — Procedure pres- 
cribed oy S. 10 will become applicable by 
virtue of S. 141. (’94) 17 All 106 111) : 22 
Ind App 44 (PC) ♦ AIR 1946 Oudh 83 (851: 
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21 Luck 124. (Liquidation proceedings 
under Chap. V, U. P. Encumbered Estates 
Act, 1934.) ® AIR 1943 Cal 19 (20) : ILR 
(1942) 2 Cal 194. (Application for letters 
of adm in is tra tion . ) 

[But see (1955) 8 Sau LR 110. (Probate 
proceedings — Validity of will in question 
— Same question in another suit — Probate 
proceedings should not be stayed till deci- 
sion in latter suit.) ] 

(4) Section 10 will not apply to e.xecution 
proceedings. AIR 1929 Lah 694 (695). 

(5) Section 10 does not apply to an appli- 
cation for leave to appeal. (o8) 21 Mad 18 
(22, 26) (DB). 

(6) Proceedings before Rent Controller 
for fixation of fair rent is not a ‘suit’ — Ear- 
lier money suit by landlord for arrears of 
rent cannot be stayed. AIR 1967 Orissa 172 
(173, 174): ILR (1967) Cut 321. 

[See However (1968) 70 Pun LR 955: 
1968 Cur LJ 382. (Two applications filed 
one after another betore two different Rent 
Controllers — Questions to be determined 
same — Second application must be stayed.) ] 

(7) Application for permission to file suit 
in forma pauperis cannot be regarded as suit 
within meaning of S. 10 till matter of pau- 
perism is decided first and registered as 
suit. AIR 1962 Punj 16 (17). 


8. CrosS'Suits.^ (1) Suit by A against B 
under S. 9 of the Specific Relief Act — 
Cross suit by B against A in the same Court, 
for declaration of his title to the land — 
Court should, in the exercise of its inherent 
power, stay the hearing of the suit for pos 
session until the question of title to the 
land in suit was decided in the other suit. 
AIR 1935 Rang 355 (356). 

(2) Cross suits filed for nullity of mar- 
riage and for dissolution of marriage — Nul- 
lity suit should be tried first. ILR (1959) 1 
Cal 84. 


9. Same parties. — (1) For application ol 
Sec. 10 substantial identity or parties i: 
enough. AIR 1948 Nag 297 (299): ILF 
(1948) Nag 403 ® AIR 1957 Cal 727 (734 
(DB) <» AIR 1920 Bom 296 (297): 44 Bon 
283 (DB) « AIR 1964 Manipur 2 (3). (Par 
ties in two suits need not be same. Ii 
is enough if previously instituted suit i: 
between parties under whom they or an> 
of them claim litigating under same title. 
® (1967) 2 Andh WR 442. 

(2) Fact that some parlies are not partie: 
In both suits will not stand in the way oi 
the application of the section. AIR 1920 A1 
70 (72): 42 All 290 (DB) “ AIR 1957 Ca 
727 (734) (DB) <» AIR 1964 J and K 6t 
(66. 67): 1964 Kash LJ 82. 

10. Litigating under the same title. — 
See Notes on Section 11. 


11. Court having jurisdiction to grant 
the relief. — (1) Section 10 can be ap- 
plied even though the Court in which the 
previously instituted suit is pending has no 
territorial jurisdiction over the subject-mat- 


ter of the later one. AIR 1920 Low Bur 24 
(25. 26): 10 Low Bur Rul 150 (DB) ® AIR 
1919 Low Bur 10 (10); 10 Low Bur Rul 
154 (DB). 

[See also AIR 1943 Bom 206 (208): ILR 
(1943) Bom 286.] 

(2) Court in which the first suit is pend- 
ing must be competent to grant relief claim- 
ed in that suit, and also relief claimed in 
the subsequent suit. AIR 1954 Pat 314 (318) 
(DB) AIR 1948 Cal 19 (21): ILR (1942) 
2 Cal 194 ® AIR 1940 Oudh 440 (441): 16 
Luck 188 (DB) ® AIR 1938 Mad 602 (603) 
® AIR 1925 All 677 (678): 47 All 915 (DB) 
*AIR 1929 Oudh 341 (346): 4 Luck 573 
(DB). 

(3) Suits must be pending in Courts of 
concurrent jurisdiction. AIR 1919 Lah 3 (3): 
1919 Pun Re No. 114 ® AIR 1916 Nag 70 
(71): 12 Nag LR 174 ® AIR 1925 Mad 1051 
(1052): 48 Mad 750 (DB). 

(4) Previous suit pending before Privy 
Council — Later suit must 1^ stayed if other 
conditions of S. 10 are satisfied. AIR 1920 
Oudh 222 (223): 23 Oudh Cas 214. 

[See also AIR 1928 All 366 (367).] 

(5) Both the Civil Courts and Revenue 
Courts are subordinate to the High Courts 
and both will be governed by the salutary 
principles laid down in this section. (’58) 
1958-2 Mad L Jour 505 (508). 

(6) Relief claimed by way of set off given 
up by defendant who failed to pay requisite 
Court-fee — Suit in respect of that claim 
filed by defendant during pendency of ap- 
peal in first suit — Stay of subsequent suit 
by defendant in respect of that claim is 
without jurisdiction. AIR 1963 All 601 (602). 

(7) Suit for declaration that estate cannot 
be considered as jagir — Compensation pro- 
ceedings in respect of estate — Civil Courl 
has no power to grant relief of compensa- 
tion — S. 10 has no application. (1965) 6 
Guj LR 391. 

(8) Section 10 has no application where 
one suit is in matrimonial Court and the 
other in Civil Court; for. Civil Court is 
not competent to grant reliefs asked for in 
matrimonial suits and matrimonial Courl 
has no jurisdiction to entertain civil suit for 
declaration of nullity of marriage. ILR 
(1959) 1 Cal 84 (89). 


12. Interlocutory orders. — (1) Court can 
pass interlocutory orders such as for a re- 
ceiver or an injunction or an attachmenl 
before judgment notwithstanding an ordei 
for stay of suit AIR 1922 Bom 276 (276): 
46 Bom 431 (DB). 

(2) Stay of suit — Court can refer matter 
in dispute to arbitration on agreement of 
parUes. AIR 1951 All 335 (337). 

(3) Stay of suit — Court cannot fix fur- 
ther date for appearance unless moved by 
party. AIR 1928 Lah 751 (752). 

iSee also AIR 1944 Nag 335 (336): ILR 
(1944) Nag 408 (DB).] 

13. Decree contrary to Section 10. — 
(1) A decree passed contrary to this section 
is not a nullity and cannot be disregarded 
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11. Res judicata. — No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and substantially in issue in a 
former suit between the same parties, or between parties under whom they or 
any of them claim, litigating under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue has been subseqently raised, 
and has been heard and finally decided by such Court. 

Explanation I. — The expression “former suit” shall denote a suit which has 
been decided prior to the suit in question whether or not it was instituted prior 
thereto. 


Explanation II. — For the purposes of this section, the competence of a Court 
shall be determined irrespective of any provisions as to a right of appeal from the 
decision of such Court. 

Explanation III. — The matter above referred to must in the former suit have 
been alleged b>' one party and either denied or admitted, expressly or impliedly, 
by the other. 


Section 10 — Note 13 (conld.) 
in execution proceedings. AIR 1919 Lah 
294 (295): 1919 Pun Re No. 22. 

(2) Rule in S. 10 is a rule of procedure 
pure and simple. AIR 1937 Nag 132 (132): 
ILR (1937) Nag 6 * 1962 Jab LT 371. 

(See also AIR 1938 Rang 130 (134): 1938 
Hang LR 176 (FB).l 

[But see AIR 1933 Bom 85 (87): 57 Bom 
364 (DB).] 

(3) Rule in S. 10 can be waived by the 
consent of the parties. AIR 1937 Nag 132 
(132): ILR (1937) Nag 6. 

14. Inherent power to grant slay. — See 
Note 1 and Notes on Section 151. 


15. Forum of application for stay. — 

(1) Application for stay has to be made, in 
the first instance, to Court in which subse- 
quent suit is instituted. AIR 1941 All 27 
(28): ILR (1940) All 737 (DB) • AIR 1941 
Bom 160 (160): ILR (1941) Bom 325 (DB) 
® AIR 1931 Cal 779 (779) (DB). 

(2) Court will not grant to a plaintiff an 
injunction restraining defendant from pro- 
secuting his suit in another Court, if plain- 
tiff can apply under S. 10 to that Court 
for stay. (*45) 49 Cal WN 58 (63). 

16. Letters Patent Appeal. — (1) Order 
granting or refusing stay of suit is judgment 
within Cl. 15, Letters Patent. AIR 1953 Bom 
117 (120): ILR (1953) Bom 416 (DB) * AIR 
1957 Cal 727 (732) (DB) * AIR 1935 Cal 
1 (9): 61 Cal 670 (DB). 

(2) Order granting or refusing stay of suit 
is not a jua^ent within Cl. 15, Letters 
Patent. AIR 1954 Mad 1057 (1004 1070): 
ILR (1954) Mad 1052 (FB) * AIR 1957 
Andh Pra 491 (492) • AIR 1935 Rangoon 73 
(73) (DB). 

17. Appeal. — Application under S. 10 
for stay of proceedings of a case under 
Hindu Marriage Act — Order refusing stay 
is no“ appfalatle. AIR 1967 Punj 148 (152): 
ILR (1967) 1 Punj 695. 

18 Revision. — An order under S. 10. 
is not an order dealing with procedure; it is 
an order dealing with jurisdiction of the 
Court ond revision lies against it. (1968) 70 
Punj LR (D.) 80. (Fact that suit against 


person making revision petition wa.s already 
decreed, was no bar to his getting order from 
High Court.) • AIR 1962 All 108 (110). 

[See however. AIR 1955 Assam 111 (DB). 
(Application for stay under Sec. 10 — Order 
insisting that written statement should be 
filed before question of stay could be decid- 
ed — Order not final — No revision would 
lie against it.) ] 

(2) Order under S. 10 is, a "case decid- 
ed” and is subject to revision. AIR 1952 
Vindh Pra 12 (12). 

[See also ILR (1964) Mys 314. (No inter- 
ference in revision with decision of Court 
under S. 10.) (AIR 1962 Mad 447, Rel on.)] 

(3) Consolidation of suits in violation of 
Section 10 — Revision is maintainable. AIR 
1960 All 184 (186 to 189). 

SECTION 11 — SYNOPSIS 

1. SCOPE. 

2. Section if exhaustive. 

3. Res judicata and estoppel. 

4. Res judicata and lis pendens. 

5. Essentials of res judicata. 

6. Plea of res judicata. 

7. DIRECTLY AND SUBSTANTIALLY 

IN ISSUE. 

S. Issue of fact. 

9. Mixed question of law and fact. 

10. Issue of law. 

11. Matter not in issue. 

12. Collaterally and incidentally in 

issue. 

13. Suit for rent. 

14. Suits for recurring liability. 

15. Suits for maintenance. 

16. Suits relating to rate of rent 
or area. 

17, Ex parte decree. 

18. Former suit. 

19. “Suits” meaning of. 

20. Interlocutory orders. 

21. Execution proceedings. 

22. Application for amendment 
of decree. 

23. Order rejecting memoran- 
dum of appeal. 
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Explanation IV. — Any mutter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been a 
matter directly and substantially in issue in such suit. 

Explanation V. — Any relief claimed in the plaint, which is not expressly 
granted by the decree, shall, for the purposes of this section, be deemed to hove 
been refused. 

Explanation \'l . — -Where persons litigate bona fide in respect of a public 
right or of a private right claimed in common for themselves and others, all 
persons interested in such right shall, for the i^urposes of this section, be deemed 
to claim under the persons so litigating. 

[1882, 1877, S.13; 1859, 8. 2.] 


24. Application for review. 

25. Arbitration Proceedings. 

26. Miscellaneous proceedings. 

27. Two suits or appeals tried to- 
gether — Appeal from deci- 
sion in one. 

28. Explanation IV — General. 

29. “Might". 

30. “Ought". 

31. Grounds of attack. 

32. Grounds of defence. ♦ 

33. Mortgage suits. 

34. FORMER SUIT MUST BE BETWEEN 
SAME PARTIES. 

35. “Same parties". 

36. Jus tertii. 

37. Intervenors. 

38. Co-defendants. 

39. Co-plaintiffs. 

40. “Parties under whom they or 
any of them claim". 

41. Parties claiming under parties 
in previous suit. 

42. Hindu son. 

43. Co-heirs. 

44. Co-o\\Tiers. 

45. Co-tenants. 

46. Transferor and transferee. 

47. Mortgagor and mortgagee. 

48. Auction-purchaser. 

49. Lessor and lessee. 

50. Miscellaneous. 

51. Explanation VI. 

52. Suits under O. 1, R. 8 and 
S. 91. 

53. Shehaits and trustees. 

54. Manager of a Hindu family. 

55. Kamavan of Malabar Tar- 
wad. 

, 56. Hindu widow. 

57. Hindu reversioners. 

58. Legal representatives. 

59. Administrators. 

60. Benamidar or agent. 

61. Miscellaneous. 

[Vol. 2.] 3 A. M. 43 


62. Judgments in rem. 

63. Decree against minor. 

G4. LITIGATING UNDER SAME TITLE. 

65. Identity of subject-matter and 
cause of action. 

66. COMPETENCY OF COURT TRYING 
FORMER SUIT. 

67. “Court” meaning of. 

68. Court of exclusive jurisdiction, 

69. Court deciding former suit must 
he a Court of concurrent juris- 
diction. 

70. Pecuniary jurisdiction. 

71. Jurisdiction as regards subject- 
matter. 

72. Competency must be of trial 
Court in former suit. 

73. Competency if affected by exis- 
tence of another Court with pre- 
ferential jurisdiction. 

74. Explanation II. 

75. Competency must have e.xisted at 
date of former suit, 

76. Fraud, if affects competency. 

77. Criminal and Civil Courts. 

78. HEARD AND FINALLY DECIDED. 

79. Matter left undecided. 

80. Issues omitted or refused to bo 
decided. 

81. Decision must have been on 
merits. 

82. Decision on preliminary or 
technical points. 

83. Dismissal for non-prosecution 
or default. 

84. Plea of set-off. 

85. Decision must have been neces-' 
sary for determination of suit. 

86. Appealable decisions. 

86A. Decisions open to revision. 

87. Provisional orders. 

88. Conditional decrees. 

89. Consent decrees. 

90. Declaratory decrees. 

91. Decision need not be express 
but may bo implied. 

92. How to determine what issues 
were decided. 
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93. Explanation V. 

94. Supersession of decree. 

TOPIC INDICATOR 

Abatement — See Note 83. 

Alternative findings — See Note 7. 

Alternative remedies — Election of one 
is a bar — See Notes 31 and 32. 
Applicability to appeals — See Notes 19, 
27. , . ^ 

Applicability of general principles to ap- 
peals — See Note 27. 

Cause of action distinguished from matter 
directly and substantially in issue — 
See Notes 7, 65 and 70. 

Change in law — Effect of — See Notes 
65 and 75. 

Claim Cases — See Notes 21, 87 
Compromise and consent decrees — See 
Notes 56 and 89. 

Conflicting decrees — Later to prevail 
— See Note 78. 

Constructive res judicata — Principles of 
— See Note 28. 

Court trying the former suit must have 
been competent to try the subse* 
quent suit — See Note 66, 

Cross-suits — Appeal from one only — 
See Note 27. 

Decision by Court of incompetent juris- 
diction — Effect — See Note 66. 
Decision of liquidating Court — See 
Notes 26 and 61. 

Decree incapable of execution — See 
Note 21. 

Decree for possession — Conditional on 
payment of dower — See Note 88. 

Decree for restitution of conjugal rights 
— See Note 29. 

Decree without judgment — If res judi- 
cata — See Note 1. 

Dismissal as barred by limitation — See 
Note 21. , o XT 

Decree without jurisdiction — See Note 

66 . 

Erroneous decision — See Notes 1, 8 

^^^d 10. ^ •• . oA 

Income-tax proceedings — See Note ^o. 

Issue left open — See Note 79. 

Joinder of several causes of action to 

avoid bar — See Note 7^ ^ 

Jurisdiction question wrongly decided in 

prior suit — See Note 10. 

Obiter dictum — If res judicata — See 

Partitio^siiit*— See Notes 29, 38 md 51. 
Probate Court decision — See Note 26. 
Proceedings in the same suit — See Notes 

Pro forma defendant — See Notes 11 and 

38 

Relief claimed but not granted - See 
Note 93. 

Relief not asked for — See Note 93. 
Representatives — See Notes 41 and 58. 


Res judicata apart from section — See 
Notes 1, 2, 21, 22, 25, 56 and 70. 
Res judicata — Extent of application — 
See Note 1. 

Subject-matter different — See Notes 7 
and 6 > 

Two appellate decrees in similar terms — 
Appeal from one, if barred — See 
Note 27. 

Two grounds of attack — See Note 31. 

Void decrees or decrees obtained by 
fraud or collusion — See Note 76. 
Waiver of plea of res judicata — See 
Note 6. 

Whether judgment or findings and grounds 
are res judicata — See Note 1. 
When plea may be taken — See Note 6. 
Wrong decision on question of res judi- 
cata — Revision — See Note 86A. 

1. Scope. — (1) Section 11 embodies the 
doctrine of res judicata or the rule of con- 
clusiveness of judgments as to the points 
decided, in every subsequent suit between 
the same parties. AIR 1960 SC 941 (943): 
(1960) 3 SCR 590. (Principle explained — 
Need to give finality to judicial decisions.) 

* AIR 1943 Cal 76 (84): ILR (1942) 2 Cal 
299 (DB). ^ . 

(2) The rule of res judicial '^nacted in 
S. 11 is based on the principle that a deci- 
sion once rendered by a competent autho- 
rity on a matter in issue between the parties 
after a full enquiry should not be ponnitied 
to be re-agitated. AIR 1957 SC 38 (43): 1956 
SCR 781 ® AIR 1961 SC 1457 (1463 : 
(1962) 1 SCR 574 * AIR 1960 SC 941 (943): 
(I960) 3 SCR 590 * AIR 1966 Andh Pra 
269 (271): (1966) 1 Andh WR 50 AIR 
1963 All 210 (212): 1962 All LT 1153 * 
1960 All WR (HC) 475: 1960 All LJ 620. 

(3) Section 11 is intended not only to pre- 
vent a new decision but also to prevent a 
new investigation so that the same person 
cannot be harassed again and again in va- 
rious proceedings upon the same question. 
AIR 1942 All 302 (305) (DB). 

(4) The general principles of res judicata 
do not qualify in any way the provisions ot 
Sec. 11. AIR 1926 Cal 568 (573, 574) (DB) 
® AIR 1933 Lah 614 (614). 

(5) Case falling within terms of S. H — : 
S. 11 must be applied and not any general 
principles of res judicata. AIR 1947 Nag 39 
(42): ILR (1946) Nag 630 (DB) AIR 1926 
Cal 568 (573) (DB) ® AIR 1926 Lah 670 
(671) (DB) ® AIR 1928 Mad 840 (845) (DB 
® AIR 1962 SC 633 (641): 1962 Supp (1) 
SCR 206 ® AIR 1967 All 28 (30): 1966 M} 
LJ 481 (DB). (Both proceedings being civil 
suits— General principles of res judicata not 

applicable.) * AIR 1969 An* Pra 76 PS): 
(1968) 1 Andh LT 72 (DB) ' 19M Ka^h 
LJ 207 ' AIR 1960 Raj 304 (308); 1960 
Raj LW 116 (DB) ° AIR 1959 Pat 319 
(322, 323): 1959 BLJR 181 (DB). 

(6) Section 11 itself cannot be 

to cases not strictly cover^ by it. ( 07) 190 / 
Pun Re No. 57, p 238 (FB) “ f03) 25 All 

138 (141) (DB). 
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Section 11 — Note 1 (contd.) 

(7) Where there has been an executable 
fudgment between the parties, the m!e ot 
res judicata will prevent a fresh suit bet- 
ween them for the same relief. AIR 1946 
Sind 158 (159, 160): ILR (1946) Kar 140 * 
AIR 1925 PC 34 (35): 52 Ind App 79: 52 
Cal 314 • AIR 1923 Cal 252 (255) (DB) ® 
AIR 1929 Oiidh 172 (178): 4 Luck 603 (FB). 

[Rut see ('41) 45 Cal WN 420 (426).] 

(8) A judgment operates as a bar as re- 
gards all findings which are essential to sus- 
tain the judgment. AIR 1948 Nag 358 (360): 
ILR (1948) Nag 747 ® AIR 1940 PC 116 
(123): 67 Ind App 251: ILR (1940) Kar PC 
251: ILR (1940) Lah 493 « AIR 1924 Cal 
600 (605) (DB) “ AIR 1967 Pat 191 * AIR 
1963 SC 385 (388): (1963) 2 SCR 285. 
(Final decision based on findings on more 
than one issue — Decision on each issue by 
itself sufficient for ultimate decision — Deci- 
sion on each issue operates as res judicata.) 

[But see AIR 1924 All 927 (928).] 

(9) It is really the ground of the decision 
of the suit that operates as res judicata. 
AIR 1948 Nag 358 (360): ILR (1948) Nag 
747 ® AIR 1930 Mad 471 (473) ® AIR 
1925 Cal 530 (531) (DB) * ('06) 29 Mad 
42 (43, 44) (DB) “ AIR 1963 Cal 483 (499): 
67 Cal WN 662 (SB). 

[See also AIR 1962 Madh Pra 139 (140): 
1961 Jab LJ 1441. (Decision of 
High Court in suit between A and 
Government that recovery of certain 
forest dues as land revenue from A is ille- 
gal — Ratio of decision is binding on Gov- 
ernment and they cannot collect similar 
dues from B on ground that B was not 
parly to decision in suit between A and 
Government.) ] 

(10) A decree without a judgment will 
not operate as res judicata. AIR 1925 Cal 
1116 (1118). 

(11) Decision and not the reasoning on 
which it is based operates as res Judicata. 
AIR 1954 Bom 1 (27): ILR (1953) Bom 
1081 (FB) • AIR 1954 Cal 8 (12) (DB) “ 
AIR 1963 SC 1128 (1134): 1963 Supp 2 
SCR 127 ® AIR 1966 Mad 319 (320): (1965) 
2 Mad LJ 551 ® AIR 1963 Pat 16 (23, 24): 
1963 BLJR 73 ® AIR 1962 Cal 608 (610): 
60 Cal WN 414. 

(12) What Is conclusive is not merely 
decision in earlier litigation, hut also deci- 
sion of such points as formed the ground- 
work of that decision; what is in suDstance 
ratio and fundamental to decision is also 
res judicata. AIR 1967 Raj 272. (AIR 
1954 All 215 and AIR 1954 Cal 8, Dissent 
from.) 

(13) Where a decree is passed on the foot- 
ing of facts admitted, res judicata extends 
not merely to the actual decision in the case 
but to the common facts admitted by both 
the parties and made the foundation of the 
decree. AIR 1942 Oudh 354 (356) (DB) • 
AIR 1932 Mad 519 (521) (DB). 


(14) The section does not create any right 
or interest in property but only operates as 
a personal bar. AIR 1921 Mad 306 (308): 
44 Mad 514 (DB). 

(15) Section 11 does not compel the Court 
trying the later case to hold that the 
previous decision is correct, (’ll) 9 Ind Cas 
686 (686) (DB) (Mad). 

(16) An erroneous decision will be as 
much res judicata as a correct decision. AIR 
1953 SC 65 (73): 1953 SCR 377. (AIR 
1931 All 454 : 53 All 560 held not correctly 
decided; AIR 1950 Cal 287, Reversed.) ® 
AIR 1952 Trav-Co 316 (317) : ILR (1951) 
Trav-Co 639 (DB) ^ AIR 1947 Cal 393 
(398) (DB) ® AIR 1945 All 121 (126, 128, 
129, 134): ILR (1945) All 75 (DB) * AIR 
1928 Cal 717 (718) (DB) ® AIR 1968 SC 
1328 (1331): (1968) 2 SCR 848 ® AIR 1966 
SC 1061 (1066): 1966 Cri LJ 805: (1963) 
Supp 2 SCR 542 ° AIR 1965 Tripura 1 (5) 
® AIR 1963 Punj 178 (181): 1963 Cri LJ 326 
® AIR 1963 Bom 263 (265): 65 Bom LR 436 
» AIR 1965 Ker 153 (153, 154): (1964) 1 Ker 
LR 158. (Erroneous decree extinguishing right 
of redemption — Right though wrongly extin- 
uished subsequent redemption suits cannot 
e maintained.) ® 1962 Mys IJ (Supp) 
310 * 1958 Andh LT 809. 

[See also 8 Guj LR 986: ILR 1967 Guj 
795 (818). (Decision illegal but not nullity 
— It governs parties).] 

(17) A decision will not cease to be res 
judicata merely because the view of law on 
which it is based ceases to represent the 
correct law owing to a later judicial deci- 
sion or legislative enactment. ('54) ILR 
(1954) 1 Cal 408 (411) ® AIR 1928 Cal 
777 (780, 781): 56 Cal 723 (FB): (32 Cal 
749, Overruled.) * (1969) 1 Mad LJ 407: 
81 Mad LW 512. 

(18) Section 11 must be construed as it 
stands. (’04) 6 Bom LR 98 (103) (DB). 

(19) Section 11 must be construed as to 
avoid an anomalous result if possible. (’85) 9 
Bom 75 (81) (DB). 

(20) In interpreting S. 11 the fundamen- 
tal principles of the rule to which the sec- 
tion gives expression must not be ignored 
unless tlie words of the statute clearly con- 
tradict those principles. (’86) 8 All 324 (334) 
(DB) * AIR 1927 Lah 280 (294): 8 Lah 
384 (FB). 

(21) Application of the doctrine of res 
judicata oy the Courts in India .should be 
influenced by no technical considerations of 
form, but by matter of substance within the 
limits allowed by law. AIR 1956 Orissa 
136 (140): ILR (1956) Cut 174 (DB) * AIR 
1946 Oudh 33 (34): 20 Luck 339 (FB) • 
AIR 1916 PC 78 (81): 43 Cal 694: 43 
Ind App 91 • AIR 1930 PC 22 (23): 57 
Ind App 24. 

(22) The section does not deal with the 
question of jurisdiction as it does not affect 
the cognizability of suits but only bars their 
trial. AIR 1921 Mad 306 (309): 44 Mad 
514 (DB) * AIR 1969 Mad 172 (176, 177); 
(1968) 2 Mad LJ 367. (Court whose juris- 
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Section 11 — Note 1 (contd.) 
diction is expressly taken away by statutory 
provision cannot get jurisdiction by having 
recourse to principle of res judicata.) 

(23) A decision, although it may not be 
res judicata, mav still be a binding prece- 
dent. AIR 1955 SC 481 (485): 1955-2 SCR 
22: ILR (1955) 2 All 177 AIR 1954 
Bom 1 (27): ILR (1953) Bom 1081 (FB). 
(Distinction between precedent and res judi- 
cata pointed out.) ® AIR 1965 Andh Pra 
177 (181): (1965) 1 Andh WR 159 (FB). 


2. Section if exhaustive. — (1) Section 11 
is not exhaustive of the general doctrine of 
res judicata. AIR 1956 Pat 489 (491) ® AIR 
1957 Andh Pra 841 (843) ^ ('55) 95 Cal 
L Jour 5 (22) ® AIR 1954 Bom 139 (141): 
ILR (1953) Bom 991 (DB) ® AIR 1954 
Raj 4 (7, 8): ILR (1953) 3 Raj 505 (DB) * 
AIR 1952 Mad 384 (386) * AIR 1948 Lah 
195 (198) (DB) ® AIR 1947 Nag 248 (251): 
ILR (1947) Nag 691 (DB) “ AIR 1932 PC 
161 (164): 10 Rang 322: 59 Ind App 247 
® AIR 1931 PC 114 (117): 53 All 103: 58 
Ind App 158 ® (’84) 6 All 269 (274): 11 
Ind App 37 (PC)® AIR 1965 SC 1153(1155, 
1167): (1965)2 SCR 547: (Per Sarkar, Raghu- 
bar Dayal, N. Rajagopala Ayyangar and 
Mudholkar, JJ. (Subba Rao, J. Contra). 65 
Pun LR 945, Overruled.) ® AIR 1961 SC 
1457 (1462): (1962) 1 SCR 574 * AIR 1960 
Raj 304 (308): 1960 Raj LW 116 (DB) ® AIR 
1959 Pat 319 (322, 323); 1959 BLJR 191 
(DB) ® AIR 1968 Guj 257 (259): 9 Guj LR 
1002 * 1964 Andh WR 75 ® ILR (1963) 
Madh Pra 347 (358). 

(2) Doctrine of res judicata is much wider 
in terms than S. 11. AIR 1956 All 237 (239) 
® AIR 1957 Andh Pra 841 (843) ® AIR 
1954 All 801 (811) (DB) ® AIR 1928 Oudh 
359 (361): 3 Luck 487 (DB) ® AIR 1964 SC 
993 (999, to 1003): (1964) 5 SCR 946 ® 
AIR 1969 Andh Pra 76 (78): (1968) 1 Andh 
LT 72 ® AIR 1967 All 125: 1966 All WR 
(HC) 782 ® AIR 1959 Pat 319 (322, 323): 
1959 BLJR 191 (DB). 

(3) Doctrine of res judicata remains apart 
from S. 11. AIR 1921 PC 11 (13): 48 Cal 
499: 48 Ind App 187 ® AIR 1956 Hyd 146 
(149): ILR (1956) Hyd 535 (DB). 


(4) Principle of res judicata may be in- 
voked when a case does not fall within the 
terms of S. 11. AIR 1956 All 237 (239) ® 
AIR 1954 Raj 4 (7, 8): ILR (1953) 3 Raj 
505 (DB) ® AIR 1947 Nag 248 (251): ILR 
11947) Nag 691 (DB) ® AIR 1942 All 19 
.35): ILR (1942) All 45 (FB) ® 1960 SC 
941 (943): (I960) 3 SCR 590 * AIR 1989 
Andh Pra 76 (78): (1968) 1 Andh LT 72 

(DB). 

(5) Recourse can be had to decisions of 
English Courts, for ascertaining gejieral 
nrincinles governing the application of the 

Soctrine. AIR 1932 PC 161 (164) : 10 Rang 

322 : 59 Ind App 247 .cm 

(6) Section is exhaustive in respect of all 

cases which fall within its terms. AIR 1956 

TrZcTm a03) : ILR. 

87 (FB) ® AIR 1954 Raj 4 (7, 8) : ILR 


(1953) 3 Raj 505 (DB) ® (’02) 29 Cal 707 
(716): 29 Ind App 196 (PC) ® AIR 1962 
SC 633 (641): 1962 Supp (1) SCR 206. 
(Where the Court is dealing with a suit the 
onI>' ground on which res judicata can be 
urged against such a suit can be provision.? 
of S. 11 and no other.) 

(7) A previous order in a proceeding 
finally adjudicating a matter cannot be can- 
vassed by the parties thereto in subsequent 
stages of the same proceeding. .\IR 1956 
Ilyd 43 (45): ILR (1956) Hyd 69 (DB) ® 
.AIR 1958 All 54 (58) (DB) ® AIR 1955 Cal 
251 (253) (DB) ® AIR 1921 PC 11 (12. 
13): 48 Cal 499; 48 Ind App 187 ® (’84) 
6 .All 269 (274): 11 Ind App 37 (PC) ® AIR 
1964 SC 993 (999 to 1003): (1964) 5 SCR 
946 ® AIR 1969 Pat 16 ® AIR 1960 SC 
941 (943): (1960) 3 SCR 590 * AIR 1966 
Andh Pra 210: (1964) 2 Andh WR 219 
® AIR 1968 Delhi 13 (14); 1968 Cri LJ 
50: 69 Punj LR (D) 279 (SB). (Decision 
given witli respect to part of matter in con- 
troversy betwen parties by Court of com- 
petent jurisdiction — Decision would be 
binding in subsequent stage of the same 
proceedings.) ® AIR 1966 Assam 41 (42, 
43): ILR (1965) 17 Assam 26. (Death of 
Defendant 1 — Court holding that suit 
could continue against defendants 2 and 3 
— Court cannot subsequently hold that 
Court cannot proceed without heirs of de- 
fendant 1.) ® AIR 1961 All 386 (393, 394). 
(Question of limitation raised before trial 
Court and decided against defendant — 
Plaintiff appealing against part of decree — • 
Defendant filing no appeal — Appellate 
Court cannot reverse decision of trial Court 
on question of limitation — Principle of 
res judicata prevails.) • (1966) 70 Cal WN 
324 (329) ® AIR 1962 Him Pra 43 (51) ® 
(1961) 2 Ker LR 636; 1961 Ker LT 998 
(1000). (Substantive right available to defen- 
dant not claimed before decree — Right is 
lost in subsequent execution proceedings.) 

[See however AIR 1947 Nag 248 (251, 
252): ILR (1947) Nag 691 (DB).] 


(8) A final order in a previous proceed- 
ng, not a suit, will bar a subsequent suit 
)etween the same parties on the same mat- 
er. AIR 1953 SC 33 (40): 1953 SCR 154 
» AIR 1957 Andh Pra 841 (843). (Proceed- 

ng for scaling down decree under Madras 
Act 4 of 1938 not a suit.) ® AIR 1956 All 
>37 (240) * AIR 1946 Mad 509 ( 510 ): ILR 
1946) Mad 566 (DB) ® AIR 1922 PC 80 
84): 45 Mad 320; 49 Ind App 129. • AIR 
1965 SC 1153 (1155, 1167): (1965) 2 SCR 
547. (65 Pun LR 945, Overruled.) ® AIR 
1967 All 442 (444): 1967 All LJ 32 (DB). 
In cases in which neither of the two pro- 
■eedings or only one of them is a civil suit 
:he general doctrine, shorn of the limita- 
tion of section, is to be applied.) * AIR 
1967 All 28 (30): 1966 All LJ 481 (DB) ® 
AIR 1964 Cal 452 (454, 459); 68 Cal WN 
586. (Application under S. 53, ArbitraHon 
Act dismissed — Subsequent suit held bar- 
red.) ® AIR 1963 Cal 140 (147, 148). 
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(9) General principles of res judicata can- 
not be used in such a way as to practically 
render provisions of S. il nugator>’. AIR 
1953 Cal 765 (766) « AIR 1941 Cal 104 
(106) * AIR 1929 Lah 781 (782) (DB). 

3. Res judicata and estoppel. — (1) Doct- 
rine of res judicata really differs in essen- 
tial particulars from the doctrine of estoppel. 
AIR 1942 Cal 92 (98): ILR (1942) 1 Cal 
169 (DB) * AIR 1922 Pat 63 (65); 1 Pat 
174 (DB). 

(2) The rule of constructive res judicata 
is really a rule of estoppel. AIR 1960 All 
519 (521). 

(3) Doctrine of res judicata results from a 
decision of the Court while estoppel results 
from the acts of parties themselves. Rule of 
res judicata proceeds on grounds of public 
policy, while rule of estoppel proceeds upon 
the doctrine of equity. AIR 1947 Mad 5 
(15): ILR (1947) Mad 190 (DB) ® AIR 
1942 Cal 92 (98): ILR (1942) 1 Cal 169 
(DB). 

(4) Rule of res judicata prohibits an in- 
quiry in limine and ousts jurisdiction of 
Court to try the case while an estoppel is 
only a rule of evidence. AIR 1942 Cal 92 
(98): ILR (1942) 1 Cal 169 (DB) ® (’86) 8 
All 324 (333) (DB). 

[See also (1967) 2 Andh WR 349 (352): 
(1967) 2 Andh LT 283. (Previous judgment 
not res judicata — Still it would be valu- 
able piece of evidence under S. 40 Evi- 
dence Act and party would be estopped 
from contesting its correctness.) ] 

(5) Theory of res judicata is to presume 
conclusively the truth of the former deci- 
sion, while the rule of estoppel prevents a 
person from .setting up what he calls the 
truth. AIR 1942 Cal 92 (98) : ILR (1942) 1 
Cal 169 (DB). 

(6) Estoppel by record in English law 
corresponds to the rule contained in this 
secUon. AIR 1956 All 225 (228): ILR 
(1956) 1 All 313 (FB). 

4 . Res judicata and lis pendens. — (1) In 
case of conflict doctrine of res judicata will 
prevail over that of lis pendens. (’51) ILR 
(1951) Trav-Co. 32 (39) ® AIR 1949 Bom 
367 (373) (DB) ® AIR 1934 Cal 552 (553) : 
61 Cal 494 (DB). 

(2) Suit by A against B — B transferring 
suit property to C pendente lite — In 
another suit between same parties regarding 
same property decree passed in favour of 
B before decision of first suit — Such 
decree would operate as res judicata and 
notwithstanding the doctrine or lis pendens 
affecting transfer in favour of C, C as a 
person claiming under B would be entitled 
to rely on doctrine of res judicata and 
claim the property. AIR 1949 Bom 367 
(373) (DB). 

5. Essentials of res judicata. — (1) In 
order Aat the doctrine of res judicata may 
apply it is essentia! tliat the former judg- 
ment must be that of a Court of competent 


jurisdiction. But it is not necessary that the 
Court which is competent to decide the 
former case and decides that case has 
jurisdiction to hear the later suit AIR 1953 
SC 33 (40) : 1953 SCR 154 ® AIR 1968 
SC 1370 (1372): (1968) 2 SCR 887 ® AIR 
1961 SC 1457 (1462, 1463): (1962) 1 SCR 
574 ® AIR 1967 Andh Pra 143 (144, 145): 
(1966) 1 Andh WR 241 ® 1966 Kcr LT 
711:1966 Ker LJ 624 (1963) 65 Pun LR 

188. 

(2) Another essential is that former judg- 
ment must be between the same parties. 
AIR 1942 Nag 107 (108): ILR (1942) Nag 
779. 

(3) To constitute res judicata it is not 
necessary that the suit need be one which 
the plaintiff was bound to institute. 'The 
usefulness or otherwise of a suit is a ques- 
tion which i.s entirely beside the point. AIR 
1925 I.ah 160 (162, 163) (DB). 

(4) A plea of res judicata can only be 
founded on a valid decree and not on one 
which is void. AIR 1954 7'rav-Co 43 (45) 
’ (ol) ILR (1951) 1 Ca! 168 (177) (DB) ® 
1956 MBLJ 1302. (Decree against dead 
person — No bar to suit against legal re- 
presentative.) 

(5) It is not necessary that the former 
nroceeding and the subsequent suit should 
have the same subject-matter. AIR 1968 SC 
1370 (1372): (1968) 2 SCR 887. 

6. Plea of res judicata. — (1) Plea of res 
judicata is* not confined to S. 11 but may 
be in\’o!<ed under the general principles of 
law. AIR 1926 Lah 603 (604): 8 Lah 15 
(DB). 

(2) Plea of res judxata w’ill prevail even 
w'herc the result of giving effect to it will 
he to sanction what is illegal or prohibited 
by law. AIR 1930 Bom 135 (138): 53 Bom 
676 (DB) ® (’09) 33 Bom 479 (482) (DB). 

[See however AIR 1939 Pat 636 (W6).] 

(3) Plea of res judicata must be clearly 
established and the judgment which is 
pleaded in bar strictly construed. AIR 1952 
All 618 (621) « AIR 1917 Mad 689 (689) 
(DB) • 1966 All WR (IIC) 740: 1966 All 
LJ 987 (990). 

(4) Parly setting up plea must show from 
the record that the Court had found in his 
favour in anotlier proceeding. AIR 1951 Pat 
348 (349): 28 Pat 974 (DB). 

(5) Party sought to be affected by the bar 
of res judicata should have notice of the 

oint which is likely to bwj decided against 
im and should have an opportunity of put- 
ting forward his contentions against sudi a 
plea. AIR 1952 Trav-Co 452 (453): ILR 
(1953) Trav-Co 319 (DB) * AIR 1924 Mad 
1 (5, 6): 46 Mad 768 (FB) ® AIR 1936 
PC 258 (259). 

(6) The plea of res judicata is not one of 
jurisdiction of the Court. AIR 1929 Cal 
163 (164) (DB) ® AIR 1917 Mad 950 (950) 
(DB) « 1959 Andh LT 156 (165) (DB). 

(7) Plea of res judicata — r Plea is one of 
law which concerns jurisdiction of Court 
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trying the proceedings. AIR 1966 SC 153 

155: (1966) 1 SCR 102. 

(8) Plea of res judicata can be waived. 
AIR 1952 Trav-Co 452 (453): ILR (1953J 
Trav-Co 319 (DB) ® AIR 1929 Cal 163 

(164) (DB) ® AIR 1917 Mad 950 (950) (DB) 
« AIR 1935 All 645 (647) ® AIR 1963 Punj 
9 (14): 64 Punj LR 782 (FB) * (1967) 69 
Pun LR 1062 (1063) ® 1959 Andh LT 156 

(165) (DB). 

[But see AIR 1947 Mad 5 (15): ILR 
(1947) Mad 190 (DB).] 

(9) A plea of limitation is not unoften 
based on questions of fact and if a party 
which raised a plea of limitation gives it 
up, it is not necessary for the other party 
to prove meticulously the questions of fact 
which brought the case within limitation. 
ILR (1957) 2 All 182. 

(10) If a party does not raise the plea 
when he ought to have done so, the party 
will be taken to have waived it. AIR 1952 
Trav-Co 452 (453): ILR (1953) Trav-Co 
319 (DB) ® AIR 1936 Cal 454 (455) (DB) 
• AIR 1967 All 423 (425) ^ AIR 1965 Andh 
Pra 177 (180): (1965) 1 Andh VVR 159 
(FB). (Plea of res judicata — » Not raised 
by pleadings or in the issues — Plea held 
could not be raised in appeal for the first 
time.) 

(11) The principle of res judicata will be 
applied if it is pleaded or brought to the 
notice of the Court. If it is not pleaded 
and the Court proceeds to a decision the 
decree is not illegal nor a nullity. 1965 All 
WR (HC) 518: 1965 All LJ 1095. 

(12) Where all the facts and papers neces- 
sary for ascertaining the point were before 
the Court and the parties had admitted the 
fact of the previous suit, a party cannot 
be considered to have given up the plea 
of res judicata. AIR 1929 All 724 (725) 
(DB). 

(13) Even a party who has waived the 
plea in the lower Court may revive it in 
the appellate stage of the same case where 
the other party has appealed from the de- 
cree. AIR 1932 Bom 15 (18) (DB) AIR 
1933 Oudh 104 (106) (DB). 

(14) Where, at the appellate stage of one 
suit, a former suit is decided, the plea of 
res judicata can be raised at that stage. 
AIR 1940 Lah 387 (388, 389) (DB) ® AIR 
1929 Pat 173 (175, 176): 8 Pat 107 (DB). 

(15) Question of res judicata depending 
on material in the very record — Can be 
raised at appellate stage for first time. 
(1960) 2 OJD 359. 

(16) Whether or not to allow a party to 
raise a plea of res judicata on appeal would 
depend on the facts and circumstances of 
each case. Tbe plea can be allowed to be 
TAised only if it would promote the cause 
of justice. AIR 1965 Punj 342 (344); 1965 
Cur LJ 104. 

(17) The plea of res judicata being a pure 
question of law can be raised at any stage 


provided the necessary evidence is on 
record. AIR 1966 Pat 235 (240) (DB). 

(18) When a plea of res judicata raised 
by the appellant is not substantiated by co- 
gent documentary evidence and is not sub- 
stantially raised by him in the pleadings, 
he is not entitled to raise it for the first 
lime in second appeal. AIR 1957 Tripura 
11 (13) AIR 1963 Pat 412 (424, 425): 
1963 BLJR 802 (FB) AIR 1960 All 519 
(521). 

(19) The question of res judicata is a 
mixed question of law and fact and can 
be agitated at any stage of the proceeding 
even in second appeal, if it doe.s not in- 
volve fre.sh investigation of facts. AIR 1967 
Pat 124: ILR 44 Pat 87 ® ILR (1958) Mys 
432. 

(20) A plea of res judicata is only a plea 
of estoppel by judgment and if a party is 
unable to make out one species of estoppel 
he can still make out a case of another spe- 
cies of estoppel. AIR 1948 East Punj 26 
(29) (DB). 

(21) If the decree is a nullity and non- 
existent in the eye of law, no plea of res 
judicata can be founded upon it. AIR 1954 
Trav-Co 43 (45) * ILR (1951) 1 Cal 168 
(177) (DB), 

7. Directly and substantially in Issue. — 

(1) For the applicability of Section 11 the 
matter must be directly and substantially in 
issue. AIR 1925 Cal 985 (988) * AIR 1958 
Mad 148 (149) (DB) ® AIR 1951 Assam 

62 (63): ILR (1950) 2 Assam 297 (DB) ® 
(’05) 27 All 37 (52. 53): 32 Ind App 17 
(PC) ® AIR 1928 Cal 777 (781): 56 Cal 
723 (FB) * (1964) 5 Guj LR 786: ILR (1964) 
Guj 775 ® AIR 1960 Ker 127 (130): 1950 
Ker LT 1110 (DB) * ILR (1960) Mys 120 ® 
AIR 1959 Bom 396 (399): 60 Bom LR 1273 
* AIR 1969 Orissa 171 (174): 34 Cut LT 
1227. 

(2) Where the matter decided in previous 
suit is not in issue either directly or sub- 
stantially, it \viil not be res judicata in the 
subsequent suit. AIR 1951 SC 155 (156): 
1951 SCR 138: 30 Pat 310 ® AIR 1957 
SC 577 (587): 1957 SCR 775 * AIR 1958 
All 207 (209) (DB) ® AIR 1954 All 123 
(123, 124): ILR (1954) 1 All 559 (DB) ** 
AIR 1954 Cal 8 (12) (DB) « AIR 1937 PC 
256 (259); ILR (1938) 1 Cal 66: 31 Sind 
LR 637: 64 Ind App 302 * AIR 1925 PC 

63 (69. 70): 47 All 250: 52 Ind App 145 “ 
AIR 1962 Raj 57 (68): 1962 Raj LW 7 (FB) 

° AIR 1967 All 28 (29): 1966 All LJ 481. 

(3) A matter cannot be “directly in issue" 
unless it has been alleged by one party, 
and either denied or admitted expressly or 
impliedly, by the other. AIR 1951 Trav- 
Co 32 (34) (DB) ® AIR 1947 Cal 200 (200. 
207): ILR (1944) 2 Cal 542 (DB) ^ (’01) 

26 Bom 25 (32) (DB) ® AIR 1918 Mad 751 
(753) (DB). 

(4) It Is not necessary that a distinct issue 
should have actually been framed. AIR 1926 
Cal 1022 (1027) (DB) * (’94) 21 Cal 430 
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(433) (DB) ® AIR 1968 Raj 94: 1967 Raj 
LW 532 ♦ AIR 1966 Punj 354. (Mattel 
indirectly touched in issues — Parties lead- 
ing evidence thereon and Court deciding it 
— Plea cannot be raised again.) 

(5) A matter alleged on one side and not 
denied or admitted on the other cannot be 
said to be directlv in issue. AIR 1949 East 
Puni 213 (217) AIR 1935 Cal 792 (798) 
(DB). 

(6) The words “directly in issue” have 
been used in Section 11 in contradistinction 
to the expression “collaterally or incidental- 
ly in issue. (’98) 25 Cal 136 (139, 140) 
(DB) ® AIR 1962 Andh Pra 160 (161): 
(1962) 2 Lab LT 207 (DB) * AIR 1962 Cal 616 
(619, 620, 621). 

(7) A matter directly in issue in the pre- 
vious suit will not operate as res judicata in 
the subsequent suit unless it was also sub- 
stantially in issue in such fonner suit. AIR 

1953 SC 33 (36): 1953 SCR 154. 

(8) A matter is substantially in issue if it 
is of importance and value for the decision 
of the case. AIR 1927 Mad 643 (644) (DB) ® 
AIR 1957 Hyd 23 (24): ILR (1956) Hyd 
760 (DB). 

(9) Unnecessary or irrelevant issue, the 
decision of which either way will not af- 
fect the decision of the suit, cannot be said 
to be substantially in issue. AIR 1951 Him 
Pra 54 (55) * AIR 1957 Hyd 23 (24): ILR 
(1956) Hyd 760 (DB) ® AIR 1947 Cal 221 
(226): ILR (1944) 2 Cal 513 (DB) ® AIR 
1919 Bom 81 (82, 83): 43 Bom 568 (DB) 
• AIR 1927 Mad 643 (645) ® 1967 Ker LJ 
237. 

(10) When a Court cannot go into a 
question at a particular stage, it cannot be 
said that the matter is then substantially in 
issue. AIR 1935 Cal 641 (642) (DB) ® AIR 
1932 Mad 233 (233, 234). 

(11) A sues B for maintenance for certain 
years on the basis of a maintenance deed 
in his favour. Suit is dismissed on ground 
that the document is ineffectual between 
parties and <^d not bind the estate in dis- 
pute. A again sues B for maintenance for 
other years based on the same document. 
Tire suit is barred as the issue as to the 
binding nature of the document as between 
the parties was directly as well as sub- 
stantially in issue in the previous suit. (T2) 
14 Ind Cas 463 (466) (PC). 

(12) A executes four bonds in favour of 
B. B sues on two of these bonds and A 
contends that the said bonds as well as 
two other bonds were all satisfied by pay- 
ment. The suit is decreed on the ground 
that none of the four bonds were satisfied. 
A subsequently sues B for recovery of all 
the four documents alleging satisfaction of 
the debt. The suit is barred by res judi- 
cata in respect of the two bonds sued on 
in the former suit, but is not so barred in 
respect of the other two bonds as the satis- 
faction thereof was not directly and sub- 


stantially in in the first suit. (’85) 7 

All 247 (251, 252, 253). 

(13) The question whether a matter 
been directly and substantially in issue in 
the former suit is one of fact to be decided 
with reference to the circumstances of each 
particular case. AIR 1954 Pat 443 (445) 
(DB) ® (’55) ILR (1955) Mys 163 (168) ® 
AIR 1952 Punj 252 (253. 254) ® (’41) 45 
Cal WN 854 (856) * AIR 1919 Bom 81 
(821: 43 Bom 568 (DB). 

(14) The question whether a matter was 
directly and substantially in issue in the 
former suit has to be decided (a) on the 
pleadings in the former suit, (b) the issues 
struck therein, and (c) the decision in the 
suit. Further it depends upon whether a 
decision on such an issue will materially 
affect the decision of the suit AIR 1965 
SC 948 (949-950-951): (1966) 1 SCJ 475. 

(15) If the parties and the Court have 
dealt with the matter as if it formed a 
direct and principal issue, it must be taken 
to have been directly and substantially in 
issue though in the first instance it was not 
raised properly or was raised only as an 
ancillary or incidental issue. AIR 1952 
Trav-Co 383 (385): ILR (1952) Trav-Co 175 
(DB) * AIR 1957 Trav-Co 13 (14): ILR 
(1955) Trav-Co 1071 (DB) ® AIR 1949 Nag 
311 (313): ILR (1949) Nag 147 ® AIR 1924 
PC 144 (149): 51 Cal 631: 51 Ind App 
293. (Affirming AIR 1921 Cal 368.) ® AIR 
1932 PC 50 (5i) ® AIR 1937 Mad 709 (710). 
® AIR 1968 Raj 94: 1967 Raj LW 532 ® 
1959 Ker LJ 1076: 1959 Ker LT 132. 

[See also AIR 1961 Bom 97 (103): 62 
Bom LR 360 (DB). (If a relief is claimed 
and an issue raised on it, the principle of res- 
judicata would apply.)] 

(16) Question raised and decided at the 

express request of the parties must be taken 
to have been directly and substantially in 
issue. (1964) 5 Guj LR 786: ILR (1964) 
Gui 775 * AIR 1961 Cal 422 (430) 

® AIR 1956 Pat 489 (492) • AIR 

1932 Cal 894 (896): 59 Cal 1250 (DB) ^ 
AIR 1932 PC 50 (51) ® AIR 1930 Cal 810 
(813)‘ 57 Cal 872 (DB). 

(17) Court granting reliefs not asked for 
— Parties availing of such reliefs — They 
cannot later retrace their steps and seek the 
reliefs prayed for originally by them. AIR 
1968 Mad 374 (377): 81 Mad LW 160. 

(18) To constitute a matter directly and 
substantially in issue it is not necessary 
that a distinct issue should have been raised 
upon it; it is sufficient if the matter was 
in issue in substance. AIR 1956 Pepsu 69 
(72) ® AIR 1934 Cal 179 (185) (DB). 

(19) A finding which is the real ground 
of the decision will operate as res judicata 
even though there may have been other 
issues on which the case might equally well 
have been decided. AIR 1961 Bom 218 
(219, 221): 63 Bom LR 152 ® AIR 1956 
Pat 489 (492) ® AIR 1928 All 62 (64) (DB). 

(20) Where the judgment is based on the 
findings on two issues one of which by 
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itself is sufficient to sustain the judgment, 
the decision on both the issues will be res 
judicata. 1968 Raj L\V 412 ♦ AIR 1961 
Bom 218 (219, 221); 63 Bom LR 152 ** AIR 
1956 All 128 (129) ® AIR 1958 Him Pru 
17 (20) ® AIR 1942 Cal 1 (13): ILR (1941) 
2 Cal 434 (DB) * AIR 1932 Cal 385 (387) 
(DB) * ('85) 7 All 606 (616, 617) (FB) * 
AIR 1924 Cal 600 (605, 606) (DB) ® (’13) 
21 Ind Cas 979 (982) (DB) (Cal) « AIR 
1944 Oudh 321 (326): 20 Luck 64 (DB) * 
(’97) 24 Cal 900 (907) (DB). (17 All 174. 
Dissented.) 

(But see (’95) 17 All 174 (195) (DB) ® 
AIR 1925 Oudh 386 (387) ® (’13) 16 Oudli 
Cas 178 (183. 185) (DB).] 

(21) Per Dosai, C. J. — When a Court 
decides a case on two alternative findings, 
each one of them operates as res judicata 
and is a binding aufhorih'. AIR 1963 All 
172 (177, 178): 1962 All LJ 938 (FB). 

(22) A matter directly and substantially 
in issue in a suit may be so either actually 
or constructively. (’98) 25 Cal 136 (139) 
(DB). 

(23) A sues B for possession of certain 
properties on basis of a sale deed in his 
favour. B impugned the deed as fictitious. 
Deed held fictitious and suit dismissed. Sub- 
sequent suit by A against B for certain 
other properties on basis of same sale deed. 
The suit was held barred. AIR 1923 All 
613 (614); 45 All 515 (DB). 

(24) A decision as to whether a parti- 
cular issue arises in a suit is as much res 
judicata as the decision of the issue on the 
merits. AIR 1921 Cal 368 (375; (DB). 

(25) The section does not require that the 
entire subject-matter of the two suits should 
be identical, lienee even if one of the is- 
sues is common to both the suits the rule 
of res judicata may apply so far as that 
issue is concerned. (1966) 70 Cal WN 670 
(674, 675) (DB) ♦ AIR 1956 Pepsu 69 (72) « 
(’41) 45 Cal WN 420 (424). 

[See also AIR 1968 Delhi 13 (14): 1968 
Cri LJ 50: (1967) 69 Pun LR (D) 279 (SB). 
(Decision given with re.spect to part of 
matter in controversy between parties by 
Court of competent jurisdiction — Decision 
would be binding in subsequent stage of 
the same proceedings.) ] 

8. Issue of fact.— (1) A decision on an 

issue of fact, however, erroneous it may be, 
constitutes res judicata between the parties 
to the previous suit. AIR 1966 SC 1061 
(1068): 1966 Cri LT 805: (1963) Supp (2) 
SCR 542 * AIR 1951 Mys 36 (37): ILR 
(1951) Mvs 396 (DB) ® AIR 1950 
Trav-Co 73 (76) * AIR 1950 Trav-Co 

LR 532 (DB) * AIR 1928 Cal 717 (719) 
(DB) “ AIR 1919 Mad 359 (360, 361) (DB). 

9. Mixed qucsh’on of law and fact. — (1) 

A decision on a mixed question of law and 
fact is as much res judicata as one on a 
question of fact. AIR 1916 Nag 277 (294): 
ILR (1946) Nag 159 (DB) ® AIR 1926 Cal 


80 (81) (DB) • AIR 1928 Cal 777 (780): 
56 Cal 723 (FB). 

10. Issue of law. — (1) A finding on an 
issue of law which was directly and sub- 
stantially in issue in the former suit would 
be res judicata between the same parties 
in a subsequent suit, however erroneous it 
may be. AIR 1967 Pat 254 ® 1966 Cur LJ 
96 (97) (Punj) * AIR 1959 Pat 13 (16): 1957 
Pat LR 9 (DB) * AIR 1955 Andhra 194 
(196). (AIR 1933 Mad 925: 57 Mad 73, 
Rel. on; AIR 1937 Mad 254: ILR (1937) 
Mad 364 (FB), Distinguished.) * AIR 1958 
Cal 453 (455) (DB) “ AIR 1957 All 575 
(581) (DB) ® AIR 1957 Andh Pra 1002 
(1003) * AIR 1951 Mys 36 (37); ILR (1951) 
Mys 396 (DB) ® AIR 1947 Nag 48 (52): 
ILR (1946) Nag 568 (DB) * AIR 1947 Oudh 
74 (77): 21 Luck 586 (DB) * AIR 1943 
Bom 288 (291): ILR (1943) Bom 400 (DB) 

AIR 1921 Bom 87 (91): 45 Bom 1260 
(FB) ® AIR 1928 Cal 777 (781, 782); 56 
Cal 723 (FB). (Overruling 32 Cal 749 and 
AIR 1925 Cal 1193 and Approving 10 Cal 
1087) * AIR 1937 Lah 393 (394) * AIR 
1933 Mad 925 (927): 57 Mad 73 (DB) ® 
AIR 1918 Mad 1309 (1313) (DB) • AIR 
1924 Pat 265 (265, 266): 2 Pat 771 (DB). 

(2) The question whether the cause of 
action in the first suit is the same as that 
in the second suit or a different one is not 
material in determining whether an issue of 
law is res judicata. (’54) ILR (1954) 1 Cal 
408 * AIR 1928 Cal 777 (782): 56 Cal 723 
(FB). (Overruling 32 Cal 749 and AIR 1925 
Cal 1193 and Approving 10 Cal 1087.) * 
AIR 1930 Pat 585 (587): 9 Pat 674 (DB). 

[But see AIR 1929 Cal 445 (447; (DB). 
(Per Jack. J.)] 

(3) Construction placed on a document or 
decree by a competent Court before which 
the question is directly and substantially in 
issue is conclusive behveen the parties. AIR 
1947 All 168 (169): ILR (1947) All 218 
(DB) ® AIR 1947 Oudh 74 (77): 21 Luck 
586 (DB) * (’37) 1937 Mad WN 465 (468) 
(DB). 

(4) Though a decision on a pure question 
of law would operate as res judicata, yet 
the doctrine should not be applied so as 
to niillif)' a statutory prohibition. AIR 
1932 Pat 337 (342); 12 Pat 147 (DB). 

(5) A decision on a point of law is res 
judicata if the cause of action is the same 
in the hvo suits but not othenvise. AIR 
1942 Bom 322 (325): ILR (1942) Bom 798 
(DB) ® AIR 1920 Mad 246 (249) (DB) • 
AIR 1934 Cal 60 (62); 62 Cal 1307 (DB) • 
AIR 1932 All 169 (172) (DB) ® AIR 1931 
Bom 570 (574) (DB) * AIR 1921 Bom 
87 (93); 45 Bom 1260 (FB). (Per Faw- 
cett, J.) 

(6) Decision given in earlier case on the 
right of parties vis-a-vis an enactment — Sub- 
sequent statute creating new circumstances 
which render earlier decision inapplicable 
— Effect is that earlier decision of Court Is 
evaded — Earlier decision ceases to play 
any part in the altered circumstances — 
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There is no res judicata. AIR 1966 SC 
1637 (1643): (1966) 2 SCR 40. 

(7) An erroneous decision on a question 
of law cannot operate as res j'udicata, es- 
pecially when there has been a change in 
law made by the Legislature subsequent 
to that decision. AIR 1946 Lah 419 (423) 
(DB) * AIR 1930 Lah 907 (910): 12 Lah 
52 (DB) « AIR 1944 Cal 13 (14). 

(See also AIR 1948 Oudh 270 (271). 
(Change of law — Prior decision does not 
operate as res judicata.)] 

(8) A question of jurisdiction can operate 
as res judicata. AIR 1954 Cal 506 (509) 
(DB) AIR 1952 Punj 265 (265): ILR (1953) 
Punj 33 * AIR 1947 Mad 410 (411) (DB) ’ 
AIR 1941 Lah 327 (331) (DB) * AIR 1926 
Bom 481 (484, 485, 487) ® AIR 1935 Mad 
835 (838): 59 Mad 62 (DB) * AIR 1936 
Rang 87 (89): 14 Rang 94 (SB). 

[But see AIR 1937 Pesh 62 (63) ® AIR 
1941 Cal 493 (494, 495) ® AIR 1929 All 
132 (132) « AIR 1930 All 254 (255) (DB) 

AIR 1936 Pat 198 (200): 14 Pat 633.] 

(9) An erroneous decision on the juris- 
diction of another tribunal may be called a 
decision on a point of law, but unless it is 
altered in appeal, it is res judicata as far 
as the parties to that suit are concerned. 
AIR 1951 Vindh Pra 51 (53, 54). 

(10) There is a distinction between an 
abstract and a concrete question of law 
such as exists between the interpretation of 
a statute and the construction of a docu- 
ment and that while the decision on the 
former will not be res judicata, a decision 
on the latter will be. (’55) 8 Sau LR 326 
(329) » AIR 1921 Bom 87 (90): 45 Bom 
1260 (FB). (Per Macleod, J.) 

(See also AIR 1932 Bom 257 (258, 259).] 

(11) An abstract question of law dissocia- 
i®d from and unconnected with such rights 
in htiealion can never be of any importance 
or value to the parties and to the decision 

j ^iid cannot therefore be deem- 

ed to have been substantially in issue. AIR 
1968 Bom 229 (245, 246): 69 Bom LR 656 

1 <27): ILR (1953) Bom 
1081 (FB) ® AIR 1955 Andhra 194 (196) ® 

^26 (329) • AIR 1954 Cal 
8 (12) (DB) ® AIR 1953 Trav-Co 193 (194): 
ILR (1952) Trav-Co 241 (DB) ® AIR 1951 
X^ndh Pra 51 (53) AIR 1949 Cal 430 
(432): ILR (1950) 2 Cal 24 (FB) « AIR 1946 
Nag 277 (293): ILR (1946) Nag 159 (DB). 

(12) “There can be no res judicata lay- 
ing ^ down a wrong rule of law between 
parties for future guidance also. The deci- 

? ’*'\**^ confined to the matter to which 
»t has been applied at the time of the for- 
mer decision.' AIR 1937 Mad 254 (257): 
ILR (1937) Mad 364 (FB). 

[See also AIR 1954 Mad 161 (164). (Obi- 
ter.)] 

(13) Even an erroneous decision on a 
question of law, including a decision on a 
question of jurisdiction, will operate as res 
judicata between the parties to it. AIR 


1953 SC 65 (73): 1953 SCR 377. (Erroneous 
decision of execution Court that it has juris- 
diction.) ® 1968 Raj L\V 412 * AIR 1967 
Kcr 97 (99): 1967 Ker LT 629 (DB) ® AIR 
1967 Pat 124: ILR 44 Pat 87 * AIR 1963 
Punj 178 (181); 65 Pun LR 26 « (1960) 
1 Ker LR 123; 1960 Ker LT 579 ® AIR 
1959 Pat 319 (322, 323): 1959 RLJR 191 

\l^ ij }» 

(14) A decision based on an admission 
due to an erroneous conception of law is 
not res judicata inasmuch as the matter of 
law could not be said to have been heard 
and decided. AIR 1929 Rang 55 (58): 6 
Rang 691 (DB). 

[See also AIR 1967 Guj 16 (19); (1966) 
17 STC 581 (DB). (Held if requirements of 
Section 11 were fulfilled the concession 
made in previous suit which could amount 
to an expression of opinion could not help 
ill escaping the legal effects.)] 

(15) The question whether the raising of 
objections in application under Order 21, 
Rule 66, operates as res judicata is a ques- 
tion of law and an admission gn a point 
of law, even if, it is accepted that the 
party has made it, would not be binding 
on him, and can be shown to be erroneous 
at an>- stage. AIR 1965 Raj 42 (46, 47): 
1964 Raj LW 560 (DB). 

(16) Previous decisions as to the existence 
of a particular custom or law among a cer- 
tain community' of persons will not be bind- 
ing on Courts as res judicata in cases be- 
tween other persons belonging to that com- 
munity. AIR 1941 Rang 66 (68): 1940 
Rang LR 685 (DB). 

(17) A decision given by a Court on a 
question of law does not bind the same 
parties when these parties are litigating 
with regard to an entirely different right 
AIR 1954 Bom 1 (28): ILR (1953) Bom 
1081 (FB). 

11. Matter not in issue. — (1) If the matter 
in issue in the subsequent suit was not in 
issue at all in the former suit, there is no 
question of res judicata. AIR 1969 SC 
316 (318, 319): (1909) 1 SCJ 373 « AIR 
1953 SC 153 (155): 1953 SCR 930 ♦ AIR 
1949 PC 26 (30) * 1968 Raj LW 412. (No 
specific issue regarding nature of tenancy.) 

air 1963 All 187 (190). (Order passed 
on the objection in the Encumbered Estates 
Act proceeding cannot operate as res judi- 
cata in suit under Section 92.) ® AIR 1963 
Punj 9 (14): 64 Pun LR 782 (FB) ® (1963) 

65 Pun LR 593 ® AIR 1961 All 278 (279): 
1960 All LJ 593 (DB). (Owing to change 
in law, question to be decided at subsequent 
stage depending on different facts. Previous 
decision not res judicata.) ♦ 1961 MPLJ 
1447: 1961 Jab LJ 1417 « 1955 Nag LJ 
76: ILR (1955) Nag 710). * AIR 1954 Bom 
1 (32): ILR (1953) Bom 1081 (FB) • AIR 
1956 Cal 525 (528) (DB) * AIR 1956 Mad 
98 (100): ILR (1956) Mad 251 (DB) « AIR 
1955 Pat 393 (396): 34 Pat 324 (DB) * 
AIR 1925 PC 184 (187): 52 Ind App 294- 
52 Cal 971. 
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(2) A mere opinion of the Court on a 
matter not necessary for the decision of the 
case and not arising out of the issues be- 
fore it is an obiter dictum and cannot be 
said to be a decision on any issue, and is 
not res judicata. AIR 1950 PC 80 (81) ® 
AIR 1955 Pat 393 (395): 34 Pat 324 (DB) ® 
AIR 1947 Cal 320 (324, 325) (DB) * AIR 
1945 Mad 77 (79) ® AIR 1929 All 521 
(525) (DB). 


(3) A finding in suit is not binding on a 
pro forma defendant as res judicata as there 
can be no issue between him and the other 
parties. AIR 1949 East Punj 213 (217) ° 
AIR 1952 Trav-Co 191 (191) (DB) * AIR 
1951 Punj 363 (364) ® AIR 1947 Bom 217 
(223. 235): ILR (1948) Bom 1 (DB) ® AIR 
1928 Lah 493 (494) * ('93) 17 Bom 341 
(348): 20 Ind App 1 (PC) “ AIR 1933 Lah 
109 (110): 14 Lah 380 (DB) * AIR 1938 
Mad 581 (582) (DB) * AIR 1930 Pat 355 
(356) (DB). 

[But see ILR (1960) 10 Raj 221 (224) ® 
AIR 1959 Raj 127 (129, 130. 131): 1959 
Raj LW 454 ® AIR 1956 Punj 129 (131): 
ILR (1956) Punj 1 (FB). (Per Majority. 
Khosla, ]., contra): 12 Cal 580 (FB); AIR 
1928 Lah 493; AIR 1935 Lah 942 and AIR 
1938 Lah 842 (DB), Dissented from.) * (’55) 
ILR (1955) 2 Cal 460 (465) (DB) ® AIR 
1953 Cal 155 (158) “ AIR 1942 Cal 1 (17): 
ILR (1941) 2 Cal 434 (DB) • AIR 1918 
Mad 967 (968) (DB).] 

(4) Where there is no issue to be tried 
between one of the two plaintiffs and the 
defendant, the decision as to a matter be- 
tween the other plaintiff and the defendant 
will not be res judicata in regard to him. 
AIR 1938 Mad 581 (582) (DB). 


(5) The addition of a pro forma defen- 
dant in the subsequent suit would not take 
it out of the rule of res judicata. (’13) 20 
Ind Cas 344 (345) (DB) (Cal) « AIR 1941 
Cal 512 (514). 

(6) A matter cannot be said to be not in 
issue merely because it has been admitted 
Iw the party affected. AIR 1949 All 596 
(598) ® AIR 1948 Nag 358 (360): ILR (1948) 
Nag 747 ♦ AIR 1925 Mad 319 (319) (DB). 

12. Collaterally and incidentally in 

issue. (1) Decisions, on matters not alleged 

and denied or admitted within the meaning 
of explanation III are decisions on matters 
incidental and collateral to the main Issues 
in the case and will not operate as res 
"dicala. AIR 1947 PC 1 (8): ILR (1947) 
Kar (PC) 38 * AIR 1956 Mad 428 (431): 
ILR (1956) Mad 252 (DB) * 1950 All LJ 
168 (171) (DB) * AIR 1947 Bom 217 (235): 
ILR (1948) Bom 1 (DB) ® (’80) 2 All 843 
(84V(FB) " air 1931 Cal 353 (356) (DB). 

f2) Where a shebait of a deity files a suit 
against his co-shebait for the better manage- 
ment of debutter properties, the decision 
the que.stion of the debutler character 

1’^ ,t AIH 19?.5 Cal 996 (1000) (DB). 


(3) An order under Order 22, Rule 5, 
determining that a particular person is or 
is not the legal representative of a deceased 
partv does not operate as res judicata. AIR 
1951 Pat 537 (538): 28 Pat 814 (DB) * 
AIR 1958 All 573 (574) ® AIR 1946 Nag 
424 (428): ILR (1946) Nag 482 (DB) ® AIR 
1941 Lah 142 (143) * AIR 1937 Oudh 220 
(222): 13 Luck 20 (FB). (Overruling AIR 
1933 Oudh 207: 8 Luck 477.) ® AIR 1963 
Pat 390 (392): ILR 44 Pat 491 (DB). 

(4) When a person claims a right of 
ownership by adverse possession the ques- 
tion whether the possession is adverse to 
a private person or the Government has to 
be decided and if the. Court holds that Gew- 
ernment was the owner of the property the 
decision operates as res judicata in a sub- 
sequent suit by the person claiming a right 
of easement. AIR 1943 All 362 (365): ILR 
(1943) All 792 (DB). (AIR 1942 All 405, 
Reversed.) 


13. Suit for rent.-^l) The question whe- 
ler a previous decision in a suit for rent 
oes or does not operate as res judicata in 
subsequent suit on title, depends on me 
ircumstances of each case. AIR 1926 Cal 
69 (396) (DB) ® AIR 1947 Cal 393 (396) 
DB). 

(2) Previous suit for rent — Question of 
itle directly and substantially in issue — 
)ecision operates as res judicata. AW 

954 Pat 443 (443) (DB) * AIR 1957 
:al 200 (202) * r54) ILR (1954) Madh B 
4 (49) ® (’51) ILR (1951) 1 Cal 383 (384, 
85) (DB) • (’50) ILR (1950) 2 Assam 
97 (403) (DB) ® AIR 1947 Cal 393 (397) 
DB) ® AIR 1930 PC 224 (225): 57 Ind 
ipp 208: 8 Rang 326 * 1961 MFC 136: 
961 Jab LJ 230. 

(3) Question of title not in issue or inci- 

lentally in issue in /ent suit — 

Jo res judicata. AIR ^956 Ma^ 166 
168): ILR (1956) Madh 290 MR 19^ 
»at 393 (395): 34 Pat 324 (DB) AIR 
949 Pat 510 (511) (DB) ® AIR 1938 Bom 
§1 (294) » MR 1930 Cal 579 (581): 57 

:al 371 (DB). 

(4) Where A sues B for rent and B con- 
ends that C and not A is entitled to the 
►roperty and C is thereupon impleaded as 

party or C himself intervenes as a person 
laiming title and the question of title as 
between A and C is clearly raised and de- 
eded, the decision will operate as res ju^- 
ata behveen the parties. MR 1948 Pat 

.30 (133) (DB) " (’78) 3 Cal 145 (147) (FB). 

(5) Suit for rent — Defendant claiming 
itle in himself — Decision on issue of 

vill operate as judi^ta. (^88) 15 Cal 

'56 (761): 15 Ind App 97 (PC) (06) 10 
:al WN 820 (822) (DB) * (11) 12 Ind Cas 

1 (10) (Cal). 

(6) In every suit for rent, or for settling 
he rent, the question of the existence or 
mn-existence of relationship of 

md tenant or of the nature of the tenan^ 
s directly and substantially m issue and 
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the decision on such a question will be res 
judicata in subsequent proceedings be- 
tween the parties. AIR 1949 Pat 510 (512) 
(DB) ® AIR 1951 Mad 630 (632) * AIR 
1921 All 348 (349): 43 All 191 (FB) * AIR 
1925 Cal 427 (430) (DB) “AIR 1938 Nag 
195 (197); ILR (1940) Nag 181. 

(7) In a suit for rccover>’ of rent for one 
voar the question was whether the land- 
lord was entitled to claim the market-value 
of the paddy rent or the amount fixed in 
the lease-deed. It was held that the deci- 
sion on the question operated as res judi- 
cata on the identical question in a subse- 
quent suit for rent for another year. ( 46) 

50 Cal WN 473 (476). 

(8) Earlier suit between parties — Agreed 
rent held to be Rs. 50 per month — Later 
.suit for ejectment under S. 3, U. P. (Tempo- 
rary) Control of Rent and Eviction Act be- 
tween same parties — Finding in earlier 
suit as to rent would be binding on parties. 

1965 All WR (HC) 161: 1965 All LI 249. 

14. Suits for recurring liability.— (1) In 
judging whether the decision in a previous 
litigation operates as res judicata or not in 
a later suit covering the claim for subse- 
quent years, the test is whether it decided 
a general principle that is applicable to 
the later years also or whether it was parti- 
cular or special to that particular year. AIR 
1957 Andh Pra 1002 (1004). (Claim for 
compensation for archaka service.) 

(2) Where the liability of a tax for a 
particular year is considered and decided in 
considering tlie question whether the deci- 
sion for that particular year operates as res 
judicata in respect of the liability for a sub- 
sequent year it may be necessary to dis- 
tinguish between decision on questions of 
law which directly and substantially arise 
in any dispute about the liability for a parti- 
cular year and questions of law which ari.se 
incidentally or in a collateral manner. AIR 
1964 SC 1013 (1018, 1020); (1963) Supp 1 
SCR 172. 

(3) In a suit for rent involving an issue 
as to the plaintiff’s right to receive rent for 
a particular period, the decision on the 
plaintiff's right to receive rent will be res 
judicata so far as the period actually sued 
for Is concerned but will not be res judi- 
cata in a suit for rent for a subsequent 
period. AIR 1954 Assam 177 (182): ILR 
(1953) 5 Assam 489 (DB) AIR 1942 Pat 
323 (324) (DB) ® AIR 1930 Pat 585 (586, 
587): 9 Pat 674 (DB) ® AIR 1968 Pat 63. 

(4) Where in a suit for arrears of rent 
brought by one co-sharer alone the defen- 
dant raises the statutory bar under S. 246 
(1), U. P. Tenancy Act (1939), the mere 
fact that the plaintiff co-sharer suing alone 
had obtained decrees forj arrears of rent for 
certain years would not be sufficient to 
enable the plaintiff to found a plea of cons- 
tructive res judicata agmnst the defendant. 
AIR 1960 All 519 (521). 


(5) Suit for rent for particular period — 
Issue as to plaintiff’s title to receive rent 
generally for whole period — Decision on 
operates as res judicata in suit for sub.se- 
quent period. (’48) ILR (1948) 2 Cal 284 
(289) (DB) ® AIR 1930 Pat 585 (587): 9 
Pat 674 (DB) * AIR 1929 All 29 (30, 31). 

(6) A decision in a suit in which the 
issue was with reference to the plaintiff s 
right to receive rent for a particular period 
only may be presumptive evidence of the 
rent of future years though such evidence 
may be rebutted by other evidence show- 
ing change of circumstances. AIR 1942 Pat 
323 (324) (DB) ® (’07) 5 Cal L Tour 92 
(93) (DB) ® AIR 1922 Pat 213 (214) * AIR 
1927 Mad 842 (843, 844) (DB). 

(7) A decision in a suit for melwaram of 
one fasli would not estop the defendant, 
when sued for the melwaram for subsequent 
years, from contending that he was not in 
possession of the lands in respect of which 
the melwaram is claimed. (’04) 14 Mad L 
Jour 379 (392) (DB). 

(8) A decree for rent in a previous suit 
will not bar an issue as to relation.ship of 
landlord and tenant between the same par- 
ties in subsequent suit for rent if the old 
relationship of landlord and tenant has 
ceased to exist by reason of the holding 
being sold in execution of the previous 
decree for rent. AIR 1944 Cal 42 (43, 44) 
(DB). 

(9) A decree in previous suit awarding 
mesne profits up to the date of that suit 
cannot be res judicata upon the question of 
mesne profits for the subsequent period. 
AIR 1954 Orissa 202 (203): ILR (1954) Cut 
232 " AIR 1939 All 52 (54) * 1966 All LJ 
748: ILR (1967) 1 All 43. 

(10) Held, that the mesne profits decree 
would attract the principles of res judicata 
so far as the quantum of the profits and 
the period for which they were decreed 
were concerned but the decree would not 
affect the essential nature of the rights be- 
tween the parties. (’57) 23 Cut LT 301. 

(11) Preliminary decree for posse.ssion 
directing enquiry into mesne profits from 
institution of suit till delivery of possession 
— Judgment-debtor not precluded from 
contending in appeal from final decree that 
mesne profits could not be awarded for pe- 
riod exceeding three years from date of 
decree — Neither S. 11 nor S. 97 applies. 
AIR 1965 SC 1325 (1330): (1965) 2 SCR 
661. (AIR 1959 Andh Pra 607, Reversed.) 

(12) Where in a previo\is suit for arrears 
of royalty of a mining lease interest has 
been decreed as damages in the particular 
circumstances of that suit, it cannot operate 
as re.s judicata in a subsequent suit for 
arrears for a later period. AIR 1943 Pat 327 
(345): 22 Pat 220 (DB). 

(13) The right to sue for ejectment of an 
annual tenant accrues every year and .so the 
withdrawal of a previous suit for ejectment 
does not bar a subsequent suit for ejectment 
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against the same party on a subsequent 

cause of action. AIR 1926 All 34 (34). 

(14) Dismissal of a suit for enhancement 
of rent is no bar to the filing of a fresh 
suit for enhancement of rent in a subse- 
quent year. (’15) 31 Ind Cas 866 (866) 
(DB) (U P B R). 

(15) Where a suit for ejectment is dis- 
missed for failure to serve a proper notice 
to quit on the tenant, it will be res judicata 
on the question of the landlord’s title in a 
subsequent suit for ejectment, if the first 
suit decided the question of title. AIR 1932 
Bom 484 (486). 


(16) Previous suit relating to octroi duty 
for a period different from the one in 
present suit — Exemption certificates in 
previous suit relating to period covered by 
that suit — Decision as to legality of those 
certificates in earlier suit not res judicata 
in the present suit, though both suits arose 
out of the same contract. (1962) 64 Pun 
LR 291. ^ 

15. Suits for maintenance. — (1) A suit 
for arrears of maintenance for a particidai 
period will not bar a suit for arrears of 
maintenance for a different period. (’50) 
1950 All L Jour 168 (171) (DB) • (’03) 27 
Bom 418 (424) ® AIR 1929 Mad 545 (561) 
(DB). 

(2) Where the right to maintenance is in 
issue in the former suit, a subsequent suit 
as to such right will be barred. AIR 1943 
Oudh 338 (346): 18 Luck 683 (FB) ® (’12) 
14 Ind Cas 463 (465) (PC). 

(3) Rate of maintenance fixed by a decree 
in previous suit is no bar to a suit for 
maintenance at an enhanced rate for a dif- 
ferent period under altered circumstances. 
rSl) ILR (1951) Bom 652 (656) • AIR 1914 
Sind 22 (23): 8 Sind LR 308 ® (’99) 22 
Mad 175 (178) (DB). 

(4) Where there is a decree merely dec- 
laring an annual right to maintenance, a 
suit to enforce such right will lie. (’84) 7 
Mad 80 (82). 

(5) A previous decision by the District 
Munsiff’s Court in a maintenance suit that 
the husband had abandoned his wife and 
therefore the latter was entitled to main- 
tenance does not operate as res judicata 
in a subsequent petition for judicial sepa- 
ration filed by the husband under S. 10, 
Hindu Marriage Act (1955). AIR 1963 
Andh Pra 158 (159); (1962) 2 Andh WR 
259. 


16. Suits relating to rate of rent or area. — 

(1) A decree for rent for a particular pe- 
riod may not be conclusive as to the rate 
of rent payable for successive periods of 
the same tenancy. AIR 1949 Oudh 80 (83): 
23 Luck 224 ® (’10) 6 Ind Cas 860 (861) 
(Cal) • AIR 1926 Cal 767 (771) (DB) ® 
AIR 1929 Mad 673 (674), 675). 

[But see (’32) 1932 Mad WN 639 (640).] 

(2) Decision on issue in the former sui! 
as to the rale of rent for the whole period 
of the lease, is res judicata in a subsequent 


suit for rent. AIR 1941 Oudh 259 (260) • 
AIR 1926 Cal 698 (700, 701) (DB) • ri2) 
16 Ind Cas 447 (447, 448) (DB) (Cal), 

(3) Question as to annual rate of rent 
under contract directly and substantially in 
issue in previous suit — Decision on is res 
judicata in a suit for subsequent period. 
AIR 1940 Cal 588 (589) ® (’05) 1 Cal L 
Jour 248 (255) ® AIR 1923 Cal 301 (361, 
362) (DB). 

(4) Decision as to area for which rent is 
payable under the contract of tenancy is 
res judicata in subsequent suit for rent foi 
remaining period of lease. AIR 1926 Cal 
672 (676) (DB) ® AIR 1914 Mad 399 (414): 
37 Mad 70 (FB) * AIR 1938 Pat 306 
(307): 17 Pat 451 (FB). 

(5) Decision on plaintiff’s right to claim 
‘jodi’ under the contract of tenancy will be 
conclusive on the point in subsequent pro- 
ceedings. AIR 1925 Mad 378 (379). 

17. Ex parte decree. — (1) In considering 
whether an ex parte decree is res judicata 
in a subsequent suit and to what extent, i! 
is necessary to ascertain precisely whal 
matters were involved in such decision, 
(’ll) 12 Ind Cas 329 (330) (Oudh) • AIR 
1966 Andh Pra 210 (211): (1964) 2 Andh 
WR 219. (Preliminary decree — Defen- 
dant remaining absent though summons 
issued — Ex parte decree for sale of land 
offered as security for loan advanced — 
Land so offered inalienable under S. 5, 
Madras Hereditary Village Offices Act, 3 ol 
1895 — Application for final decree by 
plaintiff — Defendant raising plea of in- 
alienabilit)’ of land — Held, he was barred 
by res judicata.) 

(2) In order that a judgment or ordei 
passed ex parte may, on the ground of res 
judicata or on principles analogous to res 
judicata bar the hearing of a question oi 
issue in a subsequent proceeding or at a 
subsequent stage of the same proceeding, it 
is necessary that the pleading and the 
pra>er that led to the passing or the judg- 
ment or decree should give express notice 
to the opposite partv that the question ot 
issue would or might be decided by the 
Court which deals with the matter. AIR 
1958 Mad 463 (464). 

[See also AIR 1961 Mad 220 (222): 
(1960) 2 Mad LJ 479 (DB). (Order of attach- 
ment before judgment passed ex parte with- 
out hearing defendant — Subsequent ap- 
plication under S. 95 Civil P. C. not bar- 
red).] 

(3) An ex parte decree will operate as 
res judicata on all grounds of attack in res- 
pect of the actual claim made and all 
matters inconsistent with the plaintiff's 
claim which might and ought to have been 
raised by the defendant. AIR 1953 SC 33 
(40): 1953 SCR 154 * AIR 1955 Hyd 232 
(233): ILR (1955) Hyd 599 (DB) • (^ 
ILR (1955) 1 Cal 122 (123) • AIR 1954 
Cal 508 (510) (DB) * AIR 1953 Hyd ^7 
(237): ILR (1952) Hyd 57 (DB) * AIR 
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1950 All 488 (489) ♦ AIR 1949 Pat 197 

(206): 26 Pat 717 (DB) ® AIR 1948 Bom 
232 (233): ILR (1948) Bom 145 (DB) • 
AIR 1947 All 147 (149): ILR (1947) All 
186 (DB) ’ AIR 1929 All 346 (346) * 
AIR 1914 Lah 390 (392): 1915 Pun Re 

No. 12 (DB) ♦ ('ll) 9 Incl Cas 363 (364) 
(DB) (Cal) « (’09) 2 Ind Cas II (12. 13) 

(Cal) • (’04) 31 Cal 79 (82) (DB) ® AIR 

1920 Cal 814 (815). (Suit for enhancement 
of rent — Rate of rent is necessarily in 
issue.) (’34) AIR 1934 Nag 33 (34). (Mort- 
gage suit — Some defendants ex parte — 
Such defendants can plead paramount title 
in subsequent suit.) * (1968) 2 Andh WR 
522 ® 1967 All WR (HC) 827 (828) * AIR 
1966 Andh Pra 210: (1964) 2 Andh WR 
219 * 1962 Jab LJ 447 ® AIR 1964 Orissa 
107 (110, 111): 30 Cut LT 262 ® AIR 1963 
Pat 398 (400). (Suit filed in Bombay 
under provisions of O. 37 — Suit decreed 
ex parte — Ex parte decree set aside but 
defendant ordered to deposit sum in Court 
— On failure to deposit sum ex parte de- 
cree passed again — It operates as res 
judicata.) ® AIR 1959 Pat 31 (33): 1958 
BLJR 733 (DB) * AIR 1959 Raj 127 (129, 
130. 131): 1959 Raj LW 454 * (1968) 2 
Andh WR 522 (DB). (Ex parte decree is 
decree on merits.) 


(4) A sues B for rent for a particular pe- 
riod and mentions the rate at which it is 
claimed. B remains ex parte. The decision 
will operate as res judicata on the existence 
of the relationship of landlord and tenant 
during the period. AIR 1927 All 552 (553): 
49 All 658 (DB) ® AIR 1936 Pat 556 (557) 
(DB). 

[But see AIR 1914 Cal 849 (850) (DB).) 

(5) An ex parte decree for rent cannot 

be ordinarily res judicata on the question of 
rate of rent unless it is necessary to decide 
that question. AIR 1947 Mad 299 (300) 
• AIR 1944 Cal 118 (119): ILR (1943) 1 
Cal 430 ® (’89) 16 Cal 300 (306) (FB). 

(Overruling 3 Cal 383 (FB).) ® AIR 1947 
Cal 21 (23) • (’43) 47 Cal WN 362 (364) 

AIR 1926 Cal 767 (769) (DB). 

(6) Ex parte decree for rent — Ques- 
tion whether it was necessary or material to 
decide the rate of rent must be determined 
with reference to the special facts of each 
case. AIR 1947 Mad 299 (300) ® AIR 1929 
Mad 673 (674). 


(7) Where in the previous suit the only 

a uestion involved on the construction of a 
ocument was whether the defendant was 
entitled to rent and if rent was not paid 
he was entitled to possession, the decision 
in the suit cannot operate as res judicata 
on the question whether the document is 
an outri^t sale or mortgage. AIR 1944 

Mad 237 (238). 

(8) Section 11 is no bar to a suit to set 
wide an ex parte decree on the ground oi 

198 (201); ILR (1949) 

^ ??? 88 (39): 1950 

1.^ 1 Dio. 


(9) Order of dismissal of application to 

set aside ex parte decree though not ap- 
pealed against is no bar to suit to set aside 
ex parte decree on ground of fraud. AIR 
1955 Him Pra 63 (63) ® AIR 1957 Cal 

242 (243) (DB) « (’02) 29 Cal 395 (399, 

400): 29 Ind App 99 (PC) • (’01) 28 Cal 
475 (478) (PC) ^ (’97) 24 Cal 546 (549, 

550) (DB) « 1962 All WR (HC) 72): 1962 

Ail LJ 84. 

(10) Vyhere the plea of fraud is set up in 
the application to set aside cx parte decree 
and is adjudicated upon, a suit on the same 
would be barred. AIR 1953 Punj 118 (119): 
ILR (1953) Punj 609 (DB) * AIR 1924 Pat 
238 (239): 2 Pat 833 (DB) ® AIR 1924 
Rang 119 (122): 1 Rang 500 ® AIR 1969 
Pat 228 (230, 231) (DB). 

(fi) When the ground for relief in the 
appeal from the ex parle decree is the same 
as txie one in the application for setting 
aside the cx parte decree which is di.smiss. 
ed, the matter is concluded by the order 
m the application. AIR 1953 Trav-Co 416 
(417). 


(12) Where an application under O. 9, 
R. 13 is allowed to l)e withdrawn without 
any adjudication, a subsequent suit to set 
aside ex parte decree on the ground ol 
fraud independent of and not merely con- 
fined to the service of summons is not bar- 
red. AIR 1948 Pat 33 (34). 

(13) Ihe question as to whether, when 
ex parte decree in a subsequent suit is set 
aside, the original suit in which that decree 
was obtained is revived or not depends 
upon the pleadings, the issues and the ac- 
tual decision in the subsequent suit. AIR 
1961 Pat 88 (90). 

(14) If the plaintiff positively asserts that 
the defendant is neither an asami nor has 
he any other right in the land in suit and 
wants a declaration to that effect and if 
the defendant in spite of this challenge 
keeps away from the contests and allows 
an ex parte decree to be passed against him, 
the decree operates as res judicata. 19W 
All WR (HC) 252. 


18. Former suit. — (1) Former suit means 
previously decided suit though in fact insti- 
tuted subsequently. (’42) 46 Cal WN 702 
(703) (DB) « AIR 1957 Andh Pra 992 (993) 
• AIR 1940 All 171 (173) (DB) ® AIR 
1929 Pat 173 (176): 8 Pat 107 (DB) ® AIR 

“ AIR 1967 All 
44- ( 444 ): 1967 All LJ 32. (Suit for eject- 
ment of tenants — Pending this suit real 
owner establishing her title to same suit 
property — Plaintiff’s suit for ejectment is 

judicata.) • AIR 1964 All 

^ 244 (248): 1964 

Ker LT 252. 


^ aecision given during the pen^ 
dency of appeal or revision in another suit 
can operate as res judicata on tlie question 

1 P®*^Jlug appeal or revision. 

^^®9) (DB) ® 1959 Kei 
LT 1124: 1959 Ker LR 1369. 
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[See also AIR 1946 Mad 509 (5101: ILR 
(1946) Mad 566 (DB).] 

(3) A decision given pending a suit be- 
tween the same parties will operate as res 
judicata for the purpose of the suit. AIR 
1949 Bom 367 (373): ILR (1949) Bom 480 
(DB). 

(3A) In suit for share in estate left by de- 
ceased, question of determination of assets 
of deceased does not arise at the stage ol 
preliminary decree and is not res judicata 
at subsequent stage. AIR 1961 Andh Pra 
335 (337, 338): (1961) 1 Andh WR 241 
(FB). (AIR 1938 PC 169 and 16 Dec. LR 
194, Rel. on.) 

(4) Expression ‘former suit’, distinctly 
shows that there must be two suits or pro- 
ceedings and tliat the section has no appli- 
cation to orders passed at different stages 
of the same or simple proceeding, though 
such orders are binding in all subsequent 
stages of the same matter on general prin- 
ciples of res judicata. AIR 1943 Cal 1 (9): 
ILR (1942) 2 Cal 268 (DB) ® AIR 1958 
Ail 54 (58) (DB) ® (’84) 6 All 269 (274); 
11 Ind App 37 (PC) * AIR 1968 Raj 81 
(84): 1968 Raj LW 62 * AIR 1959 Kei 
194 (196): 1959 Ker LT 1 (DB). (Award of 
interest — Question raised and decided in 
suit — Cannot be raised in execution.) 

(5) Even when there are two suits, a 
decision given simultaneously cannot be a 
decision in the former suit. 1968 Raj LW 
62; AIR 1968 Raj 81. (AIR 1956 Orissa 68, 
Dissented from.) ® (1963) 1 Ker LR 400. 

19. “Suits”, meaning of. — (1) The word 
‘suit’ in S. 11 means proceedings in action 
in Courts of the first instance as distinguish- 
ed from proceedings in Appellate Courts, 
though the general principfes of res judi- 
cata may apply to appellate proceedings. 
AIR 1947 Nag 248 (251): ILR (1947) Nag 
691 (DB) * AIR 1927 Lah 289 (294, 310): 
8 Lah 384 (FB) ® (’89) 11 All 148 (159) 
(FB) • 1959 Ker LT 1124: 1959 Ker LR 
1369. 


(2) If it is possible to treat the entire 
cause of action upon which the later suit 
is founded as divisible and if in the earlier 
suit one of the component parts of the cause 
of action was relied on, then the previous 
decision will stand as a bar to the extent of 
the matter involved in the earlier suit. AIR 
1945 Bom 45 (49) (DB) * AIR 1943 Oudh 
338 (346): 18 Luck 683 (FB) * AIR 1935 
Cal 792 (797) (DB) ® AIR 1938 Nag 401 
M05) ILR (1938) Nag 496 (DB) * (1959) 

1 Mad LJ 346. 

(3) The word ‘suit’ means a valid suit. 
A suit against a dead man is not a valid 

M.it at all and cannot be regarded as a 

suit for purposes of Section 11. (07) J 

^“iLe^’howe^ef Am 1942 Pat 220 (230): 
20 Pat 841 (DB).] 

20 Interlocutory orders. — (1) An order 
on all interlocutory application at one stage 


of the case is binding in all subsequent 
stages of the same proceeding under gene- 
ral principles of law. AIR 1952 Trav-Co 
316 (317): ILR (1951) Trav-Co 639 (DB) 
* AIR 1951 Nag 212 (214): ILR (1950) 
Nag 690 ® AIR 1924 PC- 202 (206) • AIR 
1925 PC 280 (287): 52 Ind App 418: 5 Pal 
135 ® AIR 1921 Cal 699 (701) (DB) * AIR 
1963 Punj 187 (191, 192): 65 Pun LR 236 
(DB) ® 1963 BLJR 779 (DB). 

[But see AIR 1924 All 804 (805) (DB).] 

(2) As the interlocutory orders do not 
impinge upon the legal rights of parties to 
the litigation the principles of res judicata 
does not apply to the findings on which 
these orders are based, though if applica- 
tions were made for relief on the same basis 
after the same has once been disposed of, 
the Court would be justified in rejecting 
the same as an abuse of the nrocess of 
Court. AIR 1964 SC 993 (999 to 1003): 
(1964) 5 SCR 946. 

(3) Order on interlocutory application 
leaving matter open for reconsideration at 
later stage cannot operate as res judicata. 
AIR 1925 Cal 1010 (1011) (DB) ® (’86) 8 
All 172 (176, 177) (FB) * (1968) 72 Cal 
WN 805: (1968) 1 Com LJ 311 (DB). (Order 
under O. 39, R. 1.) 

(4) Order on interlocutory application not 
an adjudication but a mere expression of 
opinion not necessary for disposal of appli- 
cation — No res judicata. AIR 1926 Mad 
162 (163): 48 Mad 688 (DB). 

(5) Claim of privilege of document up- 
held by trial Court and affrmed on appeal 
by Judicial Commissioner by an interlocu- 
tory order — Appeal by special leave to 
Supreme Court against final decree in suit 

— Plea that Courts below were in error 
in upholding claim of privilege is open to 
appellant and is not barred by res judicata. 
AIR 1964 SC 1658 (1661): (1965) 1 SCJ 
243. 

(6) Where the High Court in an appeal 
against preliminary decree in a partition 
suit directed that the final decree pro- 
ceedings shall go on but there shall be stay 
restricted only to the passing of the final 
decree, every step taken by trial Court up 
to the passing of the final decree will be 
binding on the parties. AIR 1963 Mad 428 
(430, 431): (1963) 2 Mad LJ 220 (DB). 

(7) Suit for partition — Decree setting 
aside certain alienations subject to payment 
of some amount to alienees within four 
months — Pa>ment not deposited in time 

— Application to extend time dismissed — 
Subsequent application for making decree 
final on depositing the amount — Previous 
order held did not operate as res judicata 
order being one in an interlocutory pro- 
ceeding could not be considered as res judi- 
cata in an appeal against the final decree. 
1963 Mys LJ (Sup) 81 (86) (DB). 

(8) Interlocutory application v 

trial Court but allowed by High Court in 
revision — Special leave to appeal to 
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Supreme Court refused — Suit decreed — 
Appeal against decree before High Court 
— ^rder in revision held had become final 
and could not be challenged before High 
Court in appeal. AIR 1964 Madh Pra 288 
(293, 294): 1964 Jab LJ 736. 

21. Execution proceedings. — (1) Deci- 
sion in execution of one decree can operate 
as res judicata in execution of another decree 
if other conditions of S. 11 are satisfied. 
ILR (1963) Cut 85. (Fact that party affect- 
ed had no necessity to file an appeal 
against the order does not prevent the ope- 
ration of res judicata which applies ^to exe- 
cution proceedings also.) ® AIR 1934 Bom 
139 (141): ILR (1953) Bom 991 (DB) * AIR 
1948 Pat 192 (194) (DB). 

(2) Section 11 does not in terms apply to 
execution proceedings in the same suit, 

AIR 1954 Mad 1 (3) * (’84) 0 All 269 (274). 
11 Ind App 37 (PC) * AIR 1924 Pat 265 
(265): 2 Pat 771 (DB) ® AIR 1926 All 71 
(73): 48 All 201 (DB) * AIR 1937 Mad 
511 (513) (DB) • AIR 1931 Mad 381 (396) 
(DB) ® (82) 8 Cal 51 (61): 8 Ind App 123 
(PC). 

(3) General principles of res judicata ap- 
ply to execution proceedings. AIR 1949 PC 
302 (304) * AIR 1969 Bom 84 (87): 70 
Bom LR 373. (Previous order of High Court 
dismissing notice under O. 21, R. 16 on 
ground that application was not made to 
Court which passed decree — No appeal 
filed against order — Order operates as res 
judicata.) • ILR (1963) 2 All 976: 1963 All 
LJ 832 ® AIR 1962 Andh Pra 129 (130) ® 
AIR 1960 Andh Pra 631 (632, 633): (1960) 
1 Andh WR 417 (DB) * AIR 1960 Oris.sn 
197 (199): 26 Cut LT 311 ® AIR 1959 Pat 
319 (322, 323): 1959 BLJR 191 (DB) « 
AIR 1958 Andh Pra 1 (3): ILR (1957) Andh 
Pra 326 (FB) • AIR 1954 Bom 139 (141): 
ILR (1953) Bom 991 (DB) • AIR 1953 Mad 
929 (930) (DB) ® AIR 1942 Lah 153 (158): 
ILR (1942) Lah 559 (FB) ® AIR 1941 Mad 
440 (441) (DB) ® AIR 1936 All 21 (23): 
58 All 313 (FB) * AIR 1937 Mad 511 (514) 
(DB) « AIR 1969 Orissa 147 (148, 149): 
35 Cut LT 181. 

[But see AIR 1932 All 392 (393) (DB).] 

(4) Final decision between the parties 
in execution proceedings operates as res 
judicata in a subsequent suit or in subse- 
quent execution proceedings or at a subse- 
quent stage of the same execution pro- 
ceedings. AIR 1969 Madh Pra 35 (38) : 
1969 MPLJ 17 (DB) • AIR 1968 Pat 77 ® 
ILR (1967) 3 Mad 408 (451) ® 1966 Jab LJ 
232 (23*71 ® air 1965 Tripura 1 (5) 

• AIR 1961 All 436 (437) : 1962 

All WR (HC) 94. (Objection to attachment 
under S. 60 (1) (c).) ® AIR 1961 Orissa 
80 (87). (Objection petition under S. 47 
by judgment-debtor dismised for default 
in presence of decree-holder and restora- 
tion petition also rejected — Fresh objec- 
tion petition on self-same ground barred by 


piiniciple of res judicata. AIR 1950 Pat 
354, Diss. from.) * AIR 1960 Orissa 197 
(199); 26 Cut LT 311 (FB). (Objection as 
to jurisdiction.) ® 1959 Pat 319 (322, 323): 
1959 BLJR 191 (DB) ® (1957) 23 Cut LT 
301 * (1955) Ker LT 574 * AIR 1954 Bom 
139 (144): ILR (1953) Bom 991 (DB) * AIR 
1957 Andh Pra 207 (210): ILK (1956) 
Andlira 66 (DB) " AIR 1957 Punj 92 (95): 
ILR (1957) Punj 938 * (’58) 1958-1 Andh 
WR 313 (315) ® AIR 1950 Mad 2 (6): ILR 
(1950) Mad 39 (DB) * AIR 1922 PC 341 
(344) * AIR 1954 Bom 273 (277): ILR 
(1954) Bom 873 (DB) ® AIR 1954 Pat 502 
(506) (DB) * AIR 19-12 Bom 1.34 (136): 
ILR (1942) Bom 190 • AIR 1942 Lah 87 
(88) (DB) ® AIR 1924 All 34 (37): 45 All 
735 (DB) ® (*84) 6 All 269 (274): 11 Ind 
App 37 (PC) * AIR 1956 Hyd 7 (10): ILR 
(1955) Hyd 797 (FB) ® AIR 1954 Mad 237 
(239) (DB) « AIR 1953 Pat 242 (245) (DB) 
* AIR 1952 Trav-Co 316 (317): ILR (1951) 
Trav-Co 639 (DB). 

(5) A decision in claim proceedings will 
not operate as res judicata in proceedings in 
execution of another decree. AIR 1948 Mad 
118 (119) ® (1969) 1 Mad LJ 386: 81 Mad 
LW 523. 


(5A) A person who omits to prefer a 
claim under O. 38, R. 8 Civil P. C. does 
not run the risk of being prevented from 
raising an objection under S. 47. His fail- 
ure to do so does not entail the penalty 
contemplated by princijile underlying S. 11 
Expln. IV C. P. C. AIR 1964 Andh Pra 
99 (100, 101) (DB). 


(6) A decision construing a decree in a 
particular way will be conclusive in all sub- 
sequent applications for execution. AIR 1949 
Mad 62 (64) (DB) * (’85) 7 All 102 (106) 
(PC). 

(7) A claim proceeding under O. 21, 
R. 58 is not a suit on a proceeding analo- 
gous to a suit. An order under O. 21, R. 58 
does not operate as res judicata. It is be- 
cause of O. 21, R. 63 that the order be- 
comes conclusive. AIR 1967 SC 1390 (1392, 
1393): (1967) 3 SCR 125. (AIR 1923 Mad 
562, Overruled AIR 1922 PC 341, Overruled 
on point of applicability of O. 21, R. 58). 

[But see AIR 1929 Lah 470 (470).] 


(8) Claim proceedings with respect to at- 
tached properties — Earlier claim for house 
alone — On dismissal another petition 
covering all items filed — House being 
same property — In both proceedings claim 
for it held barred on general principles of 
res judicata — But principles of construc- 
tive res judicata held did not apply to other 
items because any reference to them was 
not necessary to support claim for house in 
earlier proceedings. (1960) 2 Orissa JD 359 
(362). 


(9) Decision that an execution application 
Ls or is not barred by limitation is conclu- 
sive in subsequent execution proceedings. 
AIR 1946 Sind 103 (107); ILR (1945) Kar 
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445 ® AIR 1921 PC 23 (24): 48 Ind App 
45 * (’82) 8 Cal 51 (59. 60): 8 Ind App 
123 (PC) ® AIR 1926 Oiidh 291 (293): I 
Luck 171 (DB) ® AIR 1932 Sind 116 (119): 
26 Sind LR 91 (DB). 

(10) Execution proceeding — Executing 
Court after hearing parties holding that exe- 
cution was not barred by limitation — Order 
not challenged — Execution case transferred 
to another Court — Subsequent objection on 
ground of limitation is barred bv res judi- 
cata. AIR 1955 Trav Co 191 (191) (DB). 

(11) It is only when tlie point of limita- 
tion is concluded by proceedings in a pre- 
vious execution that the judgment-debtor is 
not allowed to raise the question of limita- 
tion in a subsequent execution of the de- 
cree. AIR 1920 Pat 570 (574) (DB) * AIR 
1930 Pat 330 (331): 9 Pat 306 (DB) AIR 
1954 Pat 502 (506) (DB). 

(12) Where it is held expressly or im- 
pliedly that an application for execution is 
maintainable and execution is directed to 
proceed, the decision will be res judicata 
although the application is subsequently dis- 
missed for non-prosecution. AIR 1950 Hyd 
15 (17): ILR (1951) Hyd 84 (DB) ® AIR 
1943 Mad 449 (451): ILR (1943) Mad 804 
(DB) * (T3) 10 Ind Cas 359 (360, 361) 
(DB) (Cal) ® AIR 1928 Mad 1052 (1953, 
1954) (DB). 


(13) The principle of constructive res 
judicata is applicaole to execution proceed- 
ings. (’53) AIR 1953 SC 65 (72): 1953 
SCR 377 ® AIR 1968 Orissa 183 (185, 186): 
34 Cut LT 758 • AIR 1968 Pat 270. (The 

principle of constructive res judicata applies 
to an execution proceeding under S. 144 in 
respect of a matter which was decided ex- 
pressly or by implication in a proceeding.) 
® AIR 1967 Delhi 119 (120) * AIR 1967 
Orissa 38 (38): ILR (1964) Cut 494 * AIR 
1964 Orissa 107 (110, 111): 30 Cut LT 262 
• AIR 1963 Guj 1 (2, 3, 5, 6): (1962) 3 
Guj LR 1032 " AIR 1962 Pat 72 (76, 77, 
79, 86): 1962 BLJR 110 (FB). (Statutory 
provision making certain transaction void — 
Plea of transaction as to whether the sale 
of the judgment-debtor’s land was prohibited 
under a valid statute, not raised by party 
at proper stage is void — Party will be 
barred from raising the plea subsequently 
— I Pat LJ 33; AIR 1916 Pat 183; 34 Ind 
Cas 733 and ILR 7 Pat 178; AIR 1928 Pat 
227: 107 Ind Cas 145 and ILR 14 Pat 52: 
air 1934 Pat 666; 153 Ind Cas 183 (FB), 
Overruled.) * AIR 1959 Ker 206 (207): 
1958 Ker LT 1021 (DB). (The extension of 
the principle of constructive res judicata to 
matters in execution must be cautiously 
iTndertaken.) ® AIR 1959 Pat 319 (322, 323): 
iSs^BUR 191 (DB) - AIR 1958 Andh Pra 
1 (3) Ur (1957) Andh Pra 326 (FB) • 
1958 ’Andh LT 809. (The objection which 
could be taken and had not been taken in 
a suit would be res judicata and could not 
be agitated in execution proceedings.) 


1958 Ker LT 357 ® (’58) 24 Cut LT 451 • 
AIR 1957 Assam 127 (129) (DB) ® AIR 
1957 Punj 92 (95): ILR (1957) Pimj 998 • 
(1955) 8 Sau LR 401. 

(14) Failure to raise all his objections to 
application in execution which ought to 
liave l^cen raised by the judgment-debtoi 
would be deemed to have been impliedly 
decided against him. 1968 BLJR 602: AIR 
1969 Pat 21 * AIR 1968 Andh Pra 94 (97): 
1957-1 Andh WR 171 ILR (1967) 2 Ker 
128: 1967 Ker LT 806 * AIR 1967 Pat 124 
“ 1967 BLJR 606 (DB) ® (1966) 68 Pun 
LR 791 • AIR 1965 Ker 16 (17): 1964 Ker 
LT 1101 ® AIR 1965 Orissa 2 (3) ® AIR 
1965 Pat 86 (87): 1964 BLJR 885 • AIR 
1965 Raj 155 (158): 1964 Raj LW 59 • 
AIR 1965 Tripura 1 (5) * 1964 BLJR 617. 
(Objection to execution on basis of execution 
petition — Objection not raised before pass- 
ing of order under R. 23 (1) — Objection 
is barred by res judicata.) ♦ 1963-2 Mys LJ 
135 (DB). (No objection to attachment and 
sale of the decree as being in contravention 
of R. 53 of Order 21 raised — Sale con- 
firmed — Defendants are estopped from rais- 
ing objection to sale of the decree by prin- 
ciple of res judicata.) * 1963 BLJR 151 ® 
AIR 1962 Orissa 54 (55, 59, 60): ILR 
(1961) Cut 356 (DB) * 1961 Jab LJ 450: 
1961 MPLJ 148 ® AIR 1960 Assam 16 (17): 
ILR (1959 11 Assam 95 * AIR 1960 Raj 
280 (282): 1960 Raj LW 149 (DB) 

• AIR 1959 Pat 31 (33, 34): 1958 BLJR 
733 (DB) * AIR 1956 Pat 4 (7): 34 Pat 
746 * AIR 1955 Bom 239 (239): ILR (1955) 
Bom 546 ® AIR 1955 Pat 423 (424) (DB) ® 
AIR 1953 Cal 765 (766) (DB) • AIR 1952 
Punj 300 (300) (DB) “ AIR 1951 Mad 844 
(850) (DB) ♦ AIR 1951 Mys 118 (119): 
ILR (1952) Mys 24 (DB) ® AIR 1950 Pat 
465 (467): 29 Pat 732 (DB) ® AIR 1940 
Pat 251 (251) (DB) * AIR 1937 Mad 511 
(514) (DB) * AIR 1931 Mad 381 (395) (DB) 

® 1967 AH WR (HC) 511. (Decree-holder 
in money suit purchasing half share of judg- 
ment-debtor’s property and bringing suit for 
partition against other joint owmer — No 
objection raised by judgment-debtor at any 
stage of execution proceeding — Suit by 
judgment-debtor for declaration that sale in 
execution of money decree was null 
and void, brought three days before 
delivery of hair share in property 
to decree-holder. Held, that jud^ent-deb- 
tor's suit, even if it was recorded as appli- 
cation under S. 47, was barred under prin- 
ciple of constructive res judicata.) 

(15) Where execution could not have been 
ordered without implied decision on objec- 
tion raised, it would be barred by construc- 
tive res judicata. AIR 1937 Mad 511 (514) 
(DB) * AIR 1959 Pat 319 (322, 323): 1959 
BLJR 291 (DB) AIR 1958 Pat 270. 

(16) Objections tliat— (a) Decree is 
executable. 1968 Ker LJ 360: 1968 Ker LT 
447. (Objection that decree was nullity). 

AIR 1960 Orissa 197 (199): 26 Cut LT 311 
(FB) • AIR 1959 Bom 221 (223): 60 Bom 
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LR 715 “ AIR 1955 Bom 239 (239;; ILR 
(1955) Bom 546 • AIR 1954 Mad 1070 
(1073. 1074) (DB) • AIR 1943 Mad 449 
(451): ILR (1943) Mad 804 (DB) AIR 
1922 Ail 27 (28): 44 All 350 (DB). 

[But see AIR 1934 Pesh 64 (67) (DB) * 
AIR 1935 Pesh 119 (121) (DB).] 

(b) Application is Ijarred bv limitation. 
AIR 1966 Raj 44 * (’65) 69 Cal WN 734, 
(AIR 1936 All 21 (FB) held no longer good 
law in view of AIR 1953 SC 65: 54 CWN 
900 (DB).) • AIR 1964 Madh Pra 285 (286): 
1965 Jab LJ 835 ® AIR 1963 Andh Pra 
409 (410, 412): (1963) 1 Andh \VR 225 * 
AIR 1960 Orissa 197 (199): 26 Cut LT 311 
(FB) ® AIR 1960 Mys 193 (196, 197): 38 Mys 
LJ 27 (DB) ® AIR 1959 Ker 384 (385): 
1958 Ker LT 1 * Madh Bha LJ 1952 HCR 
587 ® AIR 1956 Hvd 7 (10): ILR (1955) 
Hyd 797 (FB) ® AIR 1957 Assam 127 (129) 
(DB) • 1958-2 Mad L Jour 526 (527) (DB) 

• AIR 1954 Cal 295 (297). (8 Cal 51: 8 Ind 
App 123 (PC); AIR 1921 PC 23: 48 Ind 
App 45; 10 Ind Cas 359 (Cal); AIR 1948 
Cal 165: ILR (1948) 1 Cal 331 and AIR 
1950 Cal 493: ILR (1951) 2 Cal 240, Rel. 
on; Contrary observations in AIR 1950 Cal 
513. held obiter; AIR 1915 Cal 350 (DB) 
Held, no longer good law.) ® AIR 1952 
Trav-Co 478 (478) (DB) » (’52) ILR (1952) 
Madh B 274 (280) (DB) * AIR 1951 Assam 
75 (76, 77): ILR (1950) 2 Assam 215 (DB) 

• AIR 1951 Mad 844 (850) (DB) ® AIR 
1950 Cal 493 (495): ILR (1951) 2 Cal 240 
(DB) • AIR 1941 Mad 440 (443) (DB) ® 
AIR 1933 Cal 855 (856, 857) (DB). 

[But see AIR 1959 Punj 521 (522) (DB) 

• AIR 1943 Oudh 385 (386).] 


(c) Properties are not saleable. AIR 1962 
Punj 379 (381): 64 Pun LR 383 (FB) « AIR 
1961 All 178 (180) * AIR 1960 Mad 377(382 
to 385); 1960-2 Mad LJ 30 (FB) ® AIR 
1954 Mys 41 (42): ILR (1953) Mys 406 ® 
AIR 1949 East Punj 94 (101): ILR (1949) 
East Puni 143 (FB) * AIR 1942 Lah 153 
(158, 160); ILR (1942) Lah 559 (FB) ’ (’40) 
1940-2 Mad L Jour 487 (487) * (’05) 27 
All 684 (686) (FB) * AIR 1916 Bom 138 
(139): 40 Bom 675 (678) (DB) » AIR 1926 
Mad 12 (14) (DB). 

(d) Application is not one in accordance 
with law. AIR 1965 Rai 155 (158): 1964 
Raj LW 59 ® AIR 1928 Cal 861 (862) 
(DB) • AIR 1921 Bom 260 (261): 45 Bom 
952 (DB) ® (’91) 15 Bom 242 (244) (DB) 

[But see AIR 1937 Mad 760 (762).] 

(e) Executing Court has no jurisdiction 
AIR 1953 SC 65 (71); 1953 SCR 377 ® AIR 
1982 Ker 15 (16): 1961 Ker LT 448 • AIR 
1961 Mys 54 (55): 38 Mvs LJ 783 • AIR 
1956 Pat 4 (7): 34 Pat 476. 


[See also AIR 1961 All 287 (287). (Judg- 
ment-debtor can raise objection during exe- 
cution that decree cannot be executed hav- 
ing been passed by Court having no juris- 
diction even though he had not raised it 
during suit).] 
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(f) Application is not maintainable: Held 
was barred bv constructive res judicata. 
AIR 1955 All 569 (572) (DB) • AIR 1942 
Cal 369 (369) (DB) * AIR 1942 Pat 68 (69) 
(DB) « (’91) 13 All 56^1 (566, 568) (DB) • 
AIR 1929 Bom 279 (281) (DB) ® AIR 19.34 
Cal 472 (473) (DB) * AIR 1926 Nag 476 
v478). 

(17) Previous e.xecution application filed 
after 12 years — No plea as to its being 
barred, rai.sed — Subseauent execution ap- 
plication — Jiidgincnt-dcntor is not preclud- 
ed by doctrine of constructive res judicata 
from contending that tliis application is bar- 
red under S. 48. AIR 1963 Andh Pra 1 (5) 
(FB): (1962) 2 Andh \VR 160. (AIR 1950 
Hyd 15, Overruled.) 

(18) Where the properties are admittedly 
not saleable in execution, the failure to raise 
objection as to non-saleability will not ope- 
rate as a bar. AIR 1950 Pat 465 (469): 
29 Pat 732 ® AIR 1955 Pat 423 (424) 
(DB) ® 1966 Cur LJ 921: ILR (1967) 1 Punj 
821 (DB) ® 1964 BLJR 550 (DB). 

(19) Where the decision has not become 
final an objection at a subsequent stage 
would not he barred. AIR 1935 Cal 306 
(307) (DB). 

[See also AIR 1954 Cal 295 (297).] 

(20) An objection by tlie judgment-debtor 
would not be res judicata unless there is an 
express or implied decision overruling the 
objection or unless the prior execution pro- 
ceeding had fructified in partial satisfaction 
of the decree. AIR 1953 All 139 (140, 
141) (DB) « AIR 1957 Raj 398 (399): ILR 
(1957) 7 Raj 134 * AIR 1951 All 398 (400) 
(DB) ® AIR 1936 All 21 (29): 58 All 313 
(FB) ® AIR 1937 All 446 (448) (DB) • AIR 
1939 Rang 245 (247): 1939 Rang LR 152 
® AIR 1939 Rung 296 (297, 298): 1940 Rang 
LR 82 (DB) • AIR 1942 Oudh 219 (220): 
17 Luck 449 (DB) “ AIR 1951 Pepsu 96 
(98, 99): 2 Pepsu LR 314 • AIR 1952 
.Madh B 9 (11). 

[But see AIR 1944 Mad 420 (420) ♦ AIR 
1944 Mad 193 (194) ® AIR 1941 Mad 440 
(443) (DB) « (’.52) ILR (1952) Madh B 
274 (288) (DB).] 

(21) Although an objection may not be 
barred by res judicata, the judgment-debtor 
may be precluded by estoppel from raising 
such objection. AIR 1936 All 21 (32): 58 
All 313 (FB). (Per Niamatull^ J.) 

(22) Decree as passed not providmg that 
property will be sold subject to any en- 
cumbrance — Still property sold subject 
to encumbrance in favour of defendant with- 
out specific notice to judgment-debtor — 
Order in execution cannot operate as res 
judicata. AIR 1966 Mad 430 (432); (1966) 

2 Mad LJ 448. 

(23) Judgment-debtor in response to 
notice under O. 21, R. 22 showing cause 
against decree-holder's right to execute de- 
cree — Objection overruled — Judgment- 
debtor can subsequently raise objection as to 



690 [S 11 N 21] 


[The Code of] Civil Procedure, 1908 


Section 11 — Note 21 (contd.) 

mode of execution sought. AIR 1933 Lah 

S26 (826). 

(24) An additional objection raised by the 
surety in the execution proceeding before 
any order is passed by the Court on her 
original objection is not hit by the prin- 
ciples of constructive res judicata. AIR 1962 
Orissa 54 (55, 59, 60): ILR (1961) Cut 
356 (DB). 

(25) Where on receipt of the execution 
petition, the Court, instead of ordering 
notice under O. 21, R. 22, orders notice 
on the question of limitation to the judg- 
ment-debtors (instead of to the decree-hol- 
der in accordance with the practice prevail- 
ing in the State of Travancore), and, after 
the judgment-debtors had failed to raise at 
that stage the plea of limitation, the Court 
issues notice under R. 22 when the objec- 
tion is raised, the failure to raise the plea 
of limitation on receipt of Uie earlier notice 
does not preclude the judgment-debtors 
from contending that execution was barred 
by limitation. 1963 Ker LJ 546: 1963 Ket 
LT 388. 

(26) Judgment-debtor failing to show 
cause why he is not liable to be arrested — 
Ex parte decision adverse to him given by 
executing Court. Subsequent objection in 
the same proceedings by the judgment- 
debtor is barred. ('40) 42 Pun LR 374 (377). 

(27) If a judgment-debtor fails to appear 
in answer to a notice under O. 21, R. 66 he 
carmot plead his status as an agriculturist 
on the date fixed for sale by the Court after 
issuing proclamation. AIR 1949 Bom 79 
(79): ILR (1948) Bom 517. 

(28) In order to apply doctrine of con- 
structive res judicata to execution proceed- 
ings, it must be shown that party aflected 
had clear notice of the nature of the claim 
made against him. 1963 BLJR 589 * 1962 
Ker LJ 668: 1962 Ker LT 675 « AIR 1960 
Anlh Pra 631 (632, 633, 634): (1960) 1 
Andh WR 417 (DB) ® AIR 1954 Mad 1 
(3. 4. 5) * AIR 1952 Trav-Co 508 (509): 
ILR (1952) Trav-Co 358 (DB) ® AIR 1950 
Cal 513 (514) (DB) ® AIR 1943 Bom 252 
(254) (DB) * AIR 1943 Mad 667 (669): 
ILR (1944) Mad 118 (DB) « ('10) 5 Ind 
Cas 89 (91. 92) (DB) (Cal) ® (’10) 8 Ind 
Cas 22 (24, 25) (DB) (Cal) * AIR 1918 
Mad 1167 (1172): 40 Mad 1016 (DB) * 
air 1969 Pat 251 (255) (DB). 


(29) Constructive res judicata in execution 

Party affected must have opportunity of 

contesting claims. AIR 1960 Andh Pra 631 
(632 633, 634): (1960) 1 Andh WR 417 
DB) • air 1943 Bom 252 (254, 255) (DB) 
- roe) 10 Cal WN 209 (212) (DB) * air 
1016 All 42 (43) ® (’39) 43 Cal WN 374 
(378) (DB) ♦ ('ll) 9 Ind Cas 213 (214) 

DB (Cal) (’94) 21 Cal 784 (788): 21 

Ind App 89 (PC). 

(30) Where notice of execution applica- 
tion is not served on judgment-debtor per- 
sonally and the Court docs not make an 


order declaring that the service is sufficient 
it cannot be held that the judgment-debtor 
has had an opportunity of contesting the 

claim. AIR 1950 Mad 341 (343) ♦ AIR 
1957 Trav-Co 40 (42): ILR (1956) Trav-Co 
727 (DBj « AIR 1942 Lah 153 (159): ILR 
(1942) Lah 559 (FB) ® AIR 1937 Mad 84 
(87) (DB). 

(31) VVhere the application is not one for 
execution of something which has been 
directed to l)e done by any decree or order 
so as ipso facto to carry information as to 
what the claim made or the relief prayed 
for is, notice to the judgment-debtor must 
specify the claim made. A notice without 
such specification is not ‘due notice’ and 
failure to object to the points mentioned 
in the application will not make the rule 
of constructive res judicata applicable. (’07) 
30 Mad 255 (263) (DB) * AIR 1957 Trav- 
Co 40 (43): ILR (1956) Trav-Co 727 (DB). 

(32) Notice of execution not indicating 
that the Court was going to decide any 
question regarding the settlement of the 
amount for which the decrtt.s were execu- 
table and the properties liable to be sold 
in execution is not proper so as to make 
decision thereon binding on judgment-debtor. 
AIR 1924 Mad 518 (520) ^DB) * AIR 1928 
Mad 746 (758. 759) (DB). ' 

(33) Notice of application for execution 
without apprising the judgment-debtor of 
the fact tliat interest not granted by the 
decree was claimed, is not a proper notice 
sufficient to make decision on those points 
binding on the judgment-debtor. (’06) 17 
Mad L Jour 311 (312) (DB) ® (’05) 28 Mad 
355 (357) (DB). 

(34) Where a notice is for settlement of 
terms of the proclamation of sale, the judg- 
ment-debtor cannot be deemed, by absent- 
ing himself, to have attended and raised 
the question whether the property is that 
of the judgment-debtor. AIR 1950 Mad 
341 (343) * AIR 1924 Mad 1 (5, 6): 46 Mad 
768 (FB). 

IBut see ILR (1960) 10 Raj 510 (516).] 

(35) Failure to raise objection in applica- 
tion under Order 21, Rule 66 — Failure 
cannot operate as bar from raising them 
in proceedings under Order 21, Rule 90. 
AIR 1965 Raj 42: 1964 Raj LW 560 (DB). 

(36) Where judgment-debtor fails to ap- 
pear in response to a notice under O. 21, 
R. 22 he cannot be precluded from con- 
tending Uiat there has been a partial ad- 
justment of the decree. AIR 1943 Bom 
252 (254, 255) (DB) ^ AIR 1963 Guj 1 (2, 
3, 5 6); (1962) 3 Guj LR 1032. (Notice to 
judgment-debtor issued under O. 21, R. 22 
— On his remaining absent, decree order- 
ed under O. 21, R. 23 to be executed — 
No appeal preferred — Any cont^tion 
against execution of decree is barred by 
res judicata.) 

(37) If the judgment-debtor after semce 
of notice under Order 21, Rule 22 fails to 
appear and plead that the appliMtion is 
barred by time and the execution is ailow- 
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ed to proceed, he is barred by res judi- 
cata. AIR 1967 Pat 124: ILR 44 Pat 87. 

(38) Objection not taken on .service of 
notice under Order 21, Rule 22, cannot be 
5ui).sequently raised. AIR 1969 Pat 21. 

(39) Where a judgment-debtor fails to 
appear in response to a notice under O. 21, 
R. 16 he is not precluded from questioning 
the assignees rignt to proceed with execu- 
tion of the decree by reason of any bar 
imposed by law. AIR 1933 Cal 919 (922): 
60 Cal 1181 (DB). 

(40) Application for transfer of decree for 
execution to another Court. Judgment-debtor 
on receiving notice is bound to prefer his 
obleclions to the executability of tlie decree 
and, if he fails to do so, cannot raise it 
in the Court to which the decree is trans- 
ferred. AIR 1947 Mad 305 (305, 306) (DB) 

® AIR 1929 Mad 199 (200) (DB) * AIR 
1924 Mad 673 (675): 47 Mad 641 (DB) * 
AIR 1960 Mad 343 (344): 73 Mad LW 
230. 

(But see AIR 1927 Pat 170 (171) (DB) * 
AIR 1923 Mad 487 (487) (DB) ♦ (*44) 48 
Cal WN 419 (419. 420).] 

(41) A plea which could not be allowed 
to be raised in execution proceedings can- 
not be barred in a subsequent suit. ('07) 

30 Mad 402 (405) (DB). 

(42) Applicant under O. 21, R. 100 
claiming joint possession with judgment- 
debtors — Claim not raised, when land 
attached before judgment — Application is 
not barred by constructive res judicata. AIR 
1965 Pat 509. 

(43) If judgment-debtor at time of re- 
ceipt of notice is not aware of facts enti- 
tling him to object, he will not be pre- 
cluded, from raising the objection sub- 
sequently. ('51) 3 Pepsu LR 45 (50, 51) ® 
(’38) AIR 1938 Oudh 106 (106) (DB). 

[See also AIR 1957 Orissa 274 (276): ILR 
(1957) Cut 446.] 

(44) Instalment decree — Prior applica- 
tion for enforcement of default clause — 
Dismissal as time barred — Subsequent ap- 
plication for recovery of earlier instalment 
would be barred by constructive res judi- 
cata but not so in regard to instalment sub- 
sequently falling due. AIR 1957 All 353 
(354). 

(45) Judgment-debtor’s failure to raise 
an objection to executability of decree when 
an application for transfer of decree is made 
will not preclude him from raising objec- 
tion in the transferee Court. AIR 1956 SC 
359 (363): 1956 SCR 62: 35 Pat 347. 

(46) Where it is incumbent on the judg- 
ment-debtor to raise an objection to the 
execution and he does not do so. he cannot 
challenge the decision afterwards. AIR 1921 
PC 23 (24); 48 Ind App 45. 

(47) A previous order deciding a point 
must, in order to be conclusive in subse- 
quent proceedings, be in force at the time 
of the subsequent proceedings. AIR 1948 
Pat 192 (194, 195) (DB) ♦ AIR 1916 Mad 


886 (886). 

(48) Previous order in order to operate as 
res judicata must not be collusive or frau- 
dulently obtained. AIR 1924 Mad 189 
(191) (DB). 

(49) A previous order in e.xecution in order 
to be conclusive must satisfy the fundamen- 
tal essentials of the general principles of 
res judicata. AIR 1921 Mad 248 (254): 44 
Mad 778 (PB) • AIR 1962 Puni 293 (296): 
64 Pun LR 203. (Issue as to aajustment of 
decree — Neither heard nor finally decid- 
ed by transferee Court — Does not operate 
as res judicata.) 

[See also AIR 1963 Punj 178 (181, 182): 
63 Pun LR 26 (DB). (Decree for possession 
of specific field numbers — E.xecution — 
Judgment-debtor found to be in possession 
of different numbers reallotted to him in 
consolidation proceedings — Oral request 
by decree-holder to give possession of such 
reallotted land — Dismissal of execution by 
ambiguous order that it could not be enter- 
tained in law — Subsequent execution for 
delivery of fields reallotted to judgment- 
debtor — Held not barred by res judicata.)] 

(50) Where the order of the execution 
court in the State of Bombay only amounts 
to a decision that in view of the Bombay 
Agriculturists Debtors Relief Act being in 
force m the State of Bombay, the decree 
of the Saurashtra Court sent for execution 
was not executable in the State of Bombay, 
the decision does not operate as bar to the 
execution of the decree in the State of Sau- 
rashtra where the Act is not in force. (1955) 
8 Sau LR 401. 

(51) The fact that at one stage the decree- 
holder had exempted the properties of a 
judgment-debtor in an earlier execution 
case, is no bar to the properties of that 
judgment-debtor being proceeded against 
afresh. AIR 1965 Pat 296 (297). 

(52) Execution dismissed for default — 
Question of limitation though raised by 
judgment-debtor and decided by Court will 
not be res judicata as issue was not sub- 
stantial one. (’36) 40 Cal WN 510 (511) 
(DB) ® AIR 1932 Pat 357 (358): 11 Pat 
607 (DB). 

(53) Where a decree of a trial Court has 
become merged in an appellate decree, an 
order of executing Court passed in execu- 
tion of original decree construing certain 
words in decree in a particular way cannot 
operate as res judicata in construing same 
words in proceedings in execution of appel- 
late decree. AIR 1932 All 288 (288): 54 
All 444 (DB) ® AIR 1933 Lah 352 (353): 
14 Lah 591. 

(54) Where the previous execution has 
not been disposed of on merits it will not 
be conclusive. 

Dismissal for default of appearance: 
AIR 1950 Pat 354 (355) (DB) • AIR 

1941 Nag 152 (153) ® AIR 1929 Bom 

217 (2191 (DB) * AIR 1935 Cal 664 

(665, 666) (DB) ® AIR 1968 Pat 270 ♦ AIR 

1962 Madh Pra 295 (296): 1961 Jab LJ 
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920 * AIR 1961 Raj 59 (63); 1961 Raj LW 
506 ® 1955 Ker LT 301. 

Dismissal for non-prosecntion; AIR 1951 
Nag 210 (211) ® AIR 1948 Pat 192 (194) 
(DB) * (’90) 12 All 539 (541) (DB). 

Execution struck off for the present; (’95) 
17 All 106 (111, 112); 22 Iml App 44 (PC) 
• (’93) 15 All 198 (205) (DB) ♦ (’93) 15 All 
84 (101) (FB). (Overruling 15 All 49.) * 
(’06) 3 Cal L Jour 240 (244). 

Execution allowed to be withdrawn 
with liberty to apply afresh: AIR 
1942 Nag 1 (3): ILR (1942) Nag 118 (DB) ♦ 
(’97) 23 Bom 35 (38, 39) (DB) “ (’95) 17 
All 106 (111, 112): 22 Ind App 44 (PC). 

Execution rejected on preliminary grounds: 
(’81) 6 Cal 203 (205, 206) (DB) * (’78) 3 
Cal 47 (58) ® (’78) 178 Pun Re No. 7: 
4 Ind App 127 (PC) AIR 1937 Cal 226 
(229). 

(55) Application by party that notice 
issued by decree-holder under Order 21, 
Rule 63-A be withdrawn — Application 
dismissed for default — Second application 
for same relief held barred by res judicata. 
AIR 1962 Pat 123 (124); 1961 BLJR 661 
(DB). 

(56) Where an objection raised by the 
judgment-debtor to the execution of a decree 
is dismissed for default or for some other 
reason without going into the merits, the 
dismissal cannot operate as res judicata. AIR 
1948 Bom 229 (230): ILR (1947) Bom 687 
(DB) ® AIR 1958 Punj 339 (339) * AIR 
1947 Pat 298 (299): 25 Pat 595 (DB) ** AIR 
1945 Oudh 21 (24): 20 Luck 93 * AIR 
1940 Lah 67 (67) * (’98) 20 All 428 (430) 
(DB) • AIR 1923 Cal 287 (288) (DB) ® AIR 
1936 Lah 930 (931) * AIR 1962 Cal 272 
(274): ILR (1962) 2 Cal 254 (DB). 

[But see AIR 1967 Orissa 38 (38): ILR 
(1964) Cut 494. (Prior application filed under 
S. 47, read with Section 151, C. P. C. 
dismissed for default of petitioner in pre- 
sence of opposite party — Subsequent peti- 
tion on almost identical terms filed only 
under Section 151 — Principle of construc- 
tive res judicata would apply.) • AIR 1964 
Orissa 107 (111): 30 Cut LT 262. 

(Even in mere dismissal of an 

execution application for non-payment of 
process fee or failure to procure 

attendance of witnesses, the case may be 
treated to have been decided on merits pro- 
vided there has been such an adjudication 
on the materials on record.) * AIR 1936 
All 21 (29): 58 All 313 (FB) ♦ AIR 1942 
Lah 71 (72) * AIR 1935 Lah 966 (966) 
AIR 1935 Cal 816 (817) (DB).] 

(57) Where a decree-holder files an exe- 
cution application which is in accordance 
witii law to constitute a step-in-aid and 
then get it dismissed for non-prosecution 
after appearance of the judgment-debtor, on 
getting notice under Order 21, Rule 22, 
when the judgment-debtor raises no objec- 
tion to the executability of the decree in 
nny manner a second application is not hit 


by rc.s judicata. AIR 1964 Orissa 107 (110, 
111): 30 Cut LT 262. 

(58) Decision on a que.stion of procedure 
in prior execution will not operate as res 
judicata in a subsequent proceeding when 
the procedure itself has been changed sub- 
sequently by statute law. AIR 1916 Mad 
728 (730): 39 xMad 923 (DB). 

(59) Executing Court holding certain pro- 
perty as not saleable under the law — Sub- 
sequent amendment of law making property 
saleable — Decision cannot operate as res 
judicata in subsequent execution — But 
right acquired by judgment-debtor being 
substantive right cannot be affected by sub- 
sequent amendment. AIR 1937 All 48 (50) 
tDB). 

(60) Failure of judgment-debtor to object 
in previous execution proceedings to the 
amount for which execution was taken out, 
will not preclude him from taking objec- 
tion to it in subsequent execution proceed- 
ings. AIR 1954 Mad 1070 (1073) (DB) * 
AIR 1953 Mad 948 (950) AIR 1933 Mad 
844 (847) ® AIR 1915 All 344 (345): 37 
All 589 (DB) • AIR 1937 Mad 511 (514) 
(DB) ® AIR 1929 Mad 903 (906) (DB) • 
(1967) 69 Punj LR 984: 1967 Cur LJ 870 
(DB) * AIR 1961 Raj 227 (230): 1961 Raj 
LW 588. 

(61) A proceeding under O. 21, R. 66 
for settlement of sale proclamation being a 
summary one, a decision in such a proceed- 
ing has been held not to operate as res 
judicata in subsequent proceedings. AIR 
1924 All 480 (480) ® AIR 1925 Pat 500 
(502): 4 Pat 731 (DB). 

(62) The judgment-debtor cannot be re- 
quired to raise an objection as to the sale- 
ability of the property in answer to a notice 
under Order 21, Rule 66 and the principle 
of constructive res judicata can have no ap- 
plication to a case where he had no notice 
of the point to be decided, namely, as to 
the liabuity of the property to be sold. AIR 
1960 Andh Pra 631 (632, 633, 634); (1960) 

1 Andh WR 417 (DB). 

(63) Notice to judgment-debtor issued 
under Order 21, Rule 66 — Objections dis- 
missed in default — Even so applicability 
of rule of constructive res judicata cannot 
be e.\cludcd. (1968) 70 Punj LR (D) 185 
(DB). 

(64) Execution of a portion of a decree 
— Fresh application for balance not barred 
by constructive res judicata. AIR 1936 
Lah 246 (247). 

(65) Application for setting aside an exe- 
cution sale cannot be met by- the plea that 
the objection ought to have been taken in 
the sale proceedings themselves. AIR 1944 
Pat 392 (392). 

(66) Suit for ejectment of tenant — Bar 
of Section 11, Bihar Buildings (Lease, Rent 
and Eviction) Act (3 of 194'?) not raised — 
Tenant not debarred by constructive res 
judicata from pleading the bar in execution 
of decree for ejectment. AIR 1950 Pat 354 
(355, 356) (DB). 
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(67) When a judgment-debtor fails to 
raise the nuestion of scaling do\vn the debts 
in an earlier application for execution he 
is not subsequently precluded from apply- 
ing under Section 19, Madras Agriculturists 
Relief Act for scaling doum the debt by 
principle of res judicata. AIR 1953 Mad 
188 (189): ILR (1953) Mad 152 (DB) ® AIR 
1965 Andh Pra 346 (348): (1965) 1 Andh 
WR 435. (Section 19 of Hyderabad Agri- 
cultural Debtors Relief Act (16 of 1956) — 
AIR 1953 Mad 188, Foil.) 

(68) Application for restitution under 
Section 144 — It is application for execu- 
tion of decree — Principle of res judicata 
applies to it. AIR 1966 SC 1194 (1196): 
(1966) 3 SCR 479. 

22. Application for amendment of decree. 
— (1) Although applications for amendment 
of decrees are not “suits” a decision on an 
application on the merits will operate as 
res iudica*a. AIR 1937 Oudh 246 (247): 
13 Luck 186 (DB) * (’12) 39 Cal 265 (272) 
(DB) * AIR 1915 Cal 696 (697) (DB) ® 
(’10) 5 Ind Cas 119 (120) (DB) (Mad). 

(2) Where the subsequent application for 
amendment is materially different from the 
previous application it is not barred. .AIR 
1927 Rang 57 (57): 4 Rang 347 (DB). 

23. Order rejecting memorandum of ap- 
peal. — (1) Order rejecting a memorandum 
of appeal presented by an unauthorised 
person cannot operate as res judicata in a 
subsequent proceeding in which an appeal 
has been filed in proper form. AIR 1930 
All 112 (113) (DB). 

24. Application for review.— (1) Applica- 
tion for review dismissed on merits — Fresh 
suit for setting aside decree on same grounds 
is barred. AIR 1915 Cal 161 (161) (DB) * 
(’05) 2 Cal L Jour 508 (510) (DB). 

[But see AIR 1955 Andhra 215 (218) ® 
(’13) 40 Cal 541 (543) (DB) • AIR 1930 
Oudh 112 (112) * (’09) 2 Ind Cas 129 (134) 
(DB) (Cal).] 

25. Arbitration proceedings.— ^1) An 
award operates to merge and extinguish all 
claims embraced in the submission, and. 
after it is made, the submission and award 
furnish the only basis by which the rights 
of the parties can be determined and con- 
stitute a bar to any action on the original 
demand. (’06) 33 Cal 881 (888) (DB) * 
AIR 1920 Sind 124 (125, 126): 1 Sind LR 
193 ® AIR 1923 All 518 (519): 45 AH 472 
(DB) • (’85) 11 Cal 386 (393): 12 Ind App 
67 (PC). 

(2) When a private reference is made to 
arbitrators, but before any award is given, 
one of the parties to the reference files a 
suit in respect of the subject-matter of the 
reference, the arbitrators become functus 
officio and any award passed thereafter is 
a nullity and will not operate as a bar to 
the suit. AIR 1918 Mad 719 (719): 41 
Mad 115 (DB). 

(3) An award which is made a rule of 
the Court ' operates as res judicata in sub- 


sequent suit on the same matter, unle.ss the 
arbitrators had acted without jurisdiction. 
AIR 1947 AH 88 (88) (DB) ’ AIR 1958 Pat 
603 (606; (DB) * (’07) 34 Ind App 125 
(131): 29 All 519: 10 Oudh Cas 343 (PC). 

[See also (1967) 10 Law Rep 805 (DB) 
® AIR 1947 Mad 410 (410) (DB).] 

(4) Objection to jurisdiction of arbitrator 
to make award decided by court — Subse- 
quent suit to set aside award on same 
ground is barred. AIR 1932 Lah 378 (380) 
♦ AIR 1932 Sind 20 (22). 

(5) General principle of res judicata will 
apply to an application for filing an award. 
AIR 1921 Bom 389 (391): 45 Bom 329 ® 
AIR 1925 Sind 42 (46); 10 Sind LR 360 * 
(’97) 21 Bom 465 (467) (DB) ® AIR 1937 
Nag 132 (134): ILR (1937) Nag 6. 

(6) Decree on award in Small Cause Court 
— Coinpt4ence of Court for res judicata 
not altered by reason of decree being on 
award. AIR 1932 Pat 105 (111): 11 Pat 
50 (DB) * AIR 1959 Cal 8 (12, 13): 1959 
Cal LJ 169 (DB). 

(7) Where an award does not replace 
but merely ascertains and defines the origi- 
nal rights of the parties, it does not bar 
a suit on th^ original rights. AIR 1927 
Bom 237 (238) (DB) ® AIR 1960 Mvs 193 
(196, 197): 38 Mys LJ 27 (DB). 

(8) Application for filing of award — 
Court holding tliat it has no jurisdiction to 
entertain ap^ication — Decision given on 
other issues not binding on Court compe- 
tent to entertain application. AIR 1961 
Assam 148 (149). 

(9) Arbitration agreement being part of 
contract between partie.s — Contention that 
arbitration agreement is invalid because con- 
tract itself is invalid — In application under 
Section 33, Arbitration Act, Court can de- 
cide such question — Party cannot agitate 
same question in a subsequent suit. AIR 
1963 Cal 140 (147 to 149). 

(10) If the arbitrator, in determining his 
own jurisdiction, considers a particular dis- 

E utc sought to be raised by one oarty to 
e not within the reference, and therefore 
he ha.s no jurisdiction to decide it, then 
the subsequent reference of the dispute is 
not bad. AIR 1964 Cal 545 (546, 547). 

(11) Party filing application under Sec- 
tion 14, Arbitration Act — Application dis- 
missed as not maintainable on the ground 
that the arbitrator alone could make the 
application — Subsequent application by 
arbitrator — No bar of res judicata can be 
pleaded by reason of the dismissal of the 

earlier application. 1962 Mys LJ (Supp) 
250. J y Li> 

(12) Where an ex parte award given by 
the arbitrator has been set aside by the 
Court on the ground that the arbitrator had 
not allowed full opportunity to the petitioner 
to present his case, it cannot be said that 
the decision was given on merits and con- 
sequently a second award on the merits 
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would not be barred by the principle of 
res judicata. (1962) 64 Punj LR 411. 

(13) Award consisting of severable valid 
and invalid portions — Decree on basis of 
award — Decree will stand so far 
as valid portion of award is con- 
cerned and decision as to valid 
portion will operate as no res judicata be- 
h^’een parties to arbitration agreement. AIR 

1962 Punj 412 (415). 

(14) Suit for damages on breach of agree- 
ment — Dispute regarding interpretation 
referred to arbitiation as per clause in 
agreement — Award interpreting agreement 
in favour of plaintiff — Decree on award 
— Decree in main suit in favour of plain- 
tiff — Appeal by defendant — Defendant 
seeking to reopen question of interpretation 
on ground of Court in former suit having 
no jurisdiction to try subsequent suit — 
Held decree operated as res judicata. AIR 
1964 Madh Pra 101 (104): 1964 Jab LJ 57. 

(15) The same dispute once referred 
and embodied in an award cannot be the 
subject matter of fresh reference. But when 
the subject matter of reference is different 
there can be no res Judicata. AIR lOO'J 
Tripura 19 (24). 

26. Miscellaneous proceedings. — (1) .V 

plea of res judicata on general principles 
can be successfully taken in respect of 
judgments of Courts of exclusive jurisdic- 
tion like revenue Courts, Land acquisition 
Courts, administration Courts, clc. AIR 

1963 SC 33 (40): 19.53 SCR 154 * 1959 

Andh LT 156 (DB). 

Probate proceedings. — (2) A decision 
as to the proof of Ibc will given by any 
Civil Court can under no circumslaiirc.s 
operate a.s res judicata in probnlc proceed- 
ings taken out in the Probate Court. AIR 
1955 Bom 447 (447, 448): ILR (1955) Bom 
821 (DB). 


(3) General principles of res iudicata ap- 
ply to probate proceedings. AIR 1930 PC 
22 (23): 57 Ind App 24. (Affirming on ap- 
peal AIR 1927 Cal 421.) 


(4) By 
Rs. 50 in 
time of 
proposed 
terest to 


an agreement B agreed to pay 
cash, every month during the life- 
A in consideration of A having 
to make a bequest of a life in- 
liis wife and the remainder in 
favour of B and his sons. A executed Hie 
will accordingly, but B failed to make any 
payment. Aflcr the death of the testa- 
tor the heirs of B were on 7-5-1937 grant- 
ed I)y their Lordships of the Privy Coun- 
cil letters of administration with the will 
annexed. In a suit brought by the Iieirs 
of A against the heirs of B it was held 
by their Lordships of the Supreme Court 
th'il the question of animus testandi was 
b'urcd by res iudicnln but in regard to 
the question wlicllier the bequest in favour 
of B could take efTccl by rcn.son of default 
in payment, the derision of llic Privy 
Council did not consliUite res judirala. 


AIR 1953 SC 205 (208): 1953 SCR 913: ILR 
(1953) 2 All 716. 

(5) The rule of res judicata applies to 
the decisions of Probate Courts given in 
cases not only where the seeking of pro- 
bate or letters of administration is obliga- 
tory, but also when it is optional. AIR 
1956 Nag 209 (211): ILR (1956) Nag 549 
(DBl. 

(6) Probate proceedings — Question os 
to construction of will not raised — Such 
qicslions are outside jurisdiclion of Pro- 
bate Court and hence can be raised in 
sub.scquenl suit. AIR 1946 Oudh 193 
(204): 21 Luck 3t4 (DB). 

(7) Probate proceedings — Caveat dis- 

charged on ground of no interest on fool- 
ing that prima facie no subsequent will 
was in existence — Probate granted — 
Subsequent application by caveator for re- 
vocation of probate on ground of subse- 
quent will held hit by res judicata. AIR 
19,59 Cal 277 (278, 279): ILR (1959) 2 

Cal .54. 

(8) Questions of title arc not decided in 
proceedings for the grant of probate or 
idlers of administration. Whatever there- 
fore might have happened in these pro- 
ceedings would not operate as res judicaja 
on the question of title. AIR 1962 SC 1471 
(1475): (1962) Supp 3 SCR 294. 

(9) A decision on the question of title 
given by a MunsifT’s Court in a prior suit 
for declaration of title, challenging a will 
as fraudulent, and subsequently affirmed 
by the High Court in second appeal does 
not operate as res judicata in subsequent 
probate proceeilings under See. 276, Suc- 
cession Act. AIR 1962 Orissa 224 (224): 28 
Cut LT 521 (DB). 

(10) Direction of Probate Court for 
gr.ant of probate subject to furnishing 
security within specified period — Non- 
compliance — Case consigned to record — 
Second petition for probate not barred by 
res judicata. AIR 1962 Raj 139 (141, 142): 
IC62 Raj LW 203 (DB). 

Insolvency proceedings. — (11) A deci- 
sion on merits in an insolvency proceed- 
ing is final and binding on the parlies 
as res judicata. AIR 1946 Mad 141 (143) 

» AIR 1929 Lah 761 (762) (DB) * 

1905 Pun Rc No. 75. p. 2,39 (241) (I'B). 
(Overruling 1884 Pun Re No. 145 and 1886 
Pun Kc No. 62.) * AIR 1918 All 346 (349); 
39 All 626 (DB) * AIR 1936 Rang 
393 (394): 14 Rang 529 (DB) * AIR 1965 
All 248 (249, 250, 251): 1964 All LJ 1035. 
(General principles of res judicala apply 
to proceedings under the Provincial Insol- 
vency Act.) 

iBul .see AIR 1933 Cal 673 (674) * AIR 
1921 Lah 58 (58, 59): 2 Lah 147 i^B) * 
AIK 1917 Lah 75 (76): 1917 Pun Re No. 22 
(DB).] 

(12) Prior decision in suit between the 
parlies will operate ns res judicala m a 
subsequent insolvency proceeding. Ain 
1950 Mad 184 (185) * AIR 1937 Lah 4 

( 5 ). 
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(13) Dismissal of an applicalion for in- 
solvency for default will not bar a 

second application for insolvency. AlH 
1921 Pal 472 (472) (DB) * (’12) 10 All L 

Jour 51 (51) (DB) * AIR 1928 Pat 116 

(117) (DB). 

(14) Decision in insolvency proceedings 

belwcen a creditor and the insolvent does 
not operate as res judicata in a subse- 
quent suit between the insolvent and liis 
surety. AIR 1932 All 610 (613): 51 All 

1007 (DB). 

(15) Dismissal of insolvency petition — 
Second application on fjround of change of 
circumstances not barred. AIR 193.5 Pesh 
25 (25). 

(16) Successive writ applications — First 
application dismissed summarily on hear- 
ing petitioner — Second application on 
.same grounds and for same reliefs is barr- 
ed — Principle of res judicata applies. 
AIR 1963 Cal 6 (7) (DB). 

(17) \ finding arrived at by llie Insol- 
vency Court while adjudging a person as 
an insolvent is not res judicata in a subse- 
quent annulled proceeding. AIR 196J 
Orissa 37 (38): 28 Cut LT 343. 

(18) Withdrawal of insolvency petition 
prior to adjudication with leave of Court 
as result of compromise among creditors 
including minor creditors — Compromise 
whether beneficial to minors neither con- 
sidered nor certified — Order not res 
judicata regarding question whether com- 
promise was binding on minors. AIR 19.56 
Trav-Co 27 (29): ILR (1955) Trav-Co 909 
(FB). 

(19) Execution sale of insolvent’s estate 
in possession of interim receiver — .Appli- 
cation by interim receiver that sale should 
not be confirmed — Application rejected 
— Held, in absence of evidence to .show 
what powers were conferred on interim 
receiver he cannot be held entitled to re- 
present debtor’s estate — Insolvency Court 
can consider question of title to proper- 
ties sold — Matter is not res judicata by 
reason of executing Court’s reiccUon ot 
application. AIR 1947 Nag 76 (77): ILR 
(1946) Nag 937. 

(20) Decision in summary inquiry under 
Section 24, Provincial Insolvency Act, as 
to whether debtor is cntillcd to present 
petition for adjudication is not covered 
by Section 4 and does not operate as res 
judicata. AIR 1938 Lah 490 (491): ILn 
(1938) Lah 535 (DB). 

(21) Insolvency proceeding is a suit. 
AIR 1930 Pal 588 (592): 9 Pat 664 (DB) * 
AIR 1918 All 346 (349): 39 All 626 (DB). 

[But sec AIR.1037 Lah 4 (5) * (’40) AIR 
1940 Cal 225 (226). (Point conceded.)! 

(22) Adjudication proceedings — No find- 
ing that transferee was privy to act of 
insolvency or that he was not a bona fide 
transferee — Issue as to bona fidc.s of 
transfer cannot operate as res judicata in 
proceeding for avoidance of transfer. AIR 
1Q58 SC 1 (0): 1058 SCR 257. 


(23) Adjudication of insolvent by Bom- 
bay High Court and also by Bcllary Dis- 
trict Court — Order made by District 
Court in proceeding to which deposit- 
holder was party — Order providing that 
if Bombay High Court decided (hat assets 
and clTccls of insolvent should be adminis- 
tered from Bombay, the said assets and ac- 
count books should be handed over to offi- 
ci.al .Assignee at Bombay — Said order, 
being complete and final, is elTective and 
amounts to res iudicala. AIR 1963 SC 754 
(759}; 1963 Supp (1) SCR 809. (1956 .Andh 

\VR 207: .AIR 19.57 .Andh Pra 649, Revers- 
ed.) 

Proceedings under the Land Acqiiislllon 
Act. — (24) A decision in a proceeding 
under the Land Acquisition .Act by a com- 
petent Court will he res judicata in a sub- 
scciuent liligalioii. on (lie gcMicral principles 
of law. AIR 1922 PC 80 (84): 45 Mad 320: 
49 Ind App 129 * AIR 19.39 PC 133 (1.36): 
ILR (1939) All 460: ILH (1939) Kar (PC) 
199: 66 Ind App 14.5 ILH (1955) Mys 482 
(189) * AIR 1932 Bom ,386(3891: .56 Bom 

.501 (DB) » AIR 1924 Cal 7.57 (7.59) (DB). 

(2.5) Matters relating to title in acquired 
land not ngilaled in Land Acquisition Court 
— Rights of interested persons arc not bar- 
red by res judicata. .AIR 1959 Mvs 265 
(270): 37 .Mys LJ 299 (DB). 

(26) A decision as to title in a land 

acquisition case will be res judicata in sub- 
sequent litigations. .AIR 19.5.3 SC 33 (39, 
40): 1953 SCR 1.54. (2 Ind Cas 8.53 (All) 

and 34 Cal 469 should be held no longer 
good law in view of the Supreme Court 
decision.) * 1959 .Andh LT 156 (DB). 

(27) Portion of land acquired in earlier 
pro««edings — Compensation awarded at 
certain rate — Subsequent proceedings for 
another part of the same land — Previous 
award lield not res judicata. AIR 1964 Pal 
484 (485, 486). 

(28) Decision in land acquisition pro- 
ceedings recognising the defendant’s posi- 
tion as a tenant in respect of the specific 
property will not operate as res judicata 
in respect of other properties which were 
not the subject of land acquisition proceed- 
ings. AIR 1961 Kcr 298 (299); 1960 Ker 
LT 1169. 

(29) One trial of three references con- 
solidated by District Judge — Disposal by 
single judgment — Only one appeal filed 
against the award — Not barred by res 
judicata. AIR 1905 Him Pra 7 (8, 9). 

Proceedings under the Income-tax Act. — 

(30) The principle of res judicata docs 
not apply to proceedings for assessment or 
imposition of penally under the Income- 
tax Act. AIR 19.56 Bom 375 (.377): ILR 
(1956) Bom 79: 1956 Cri L Jour 712 (DB) 

♦ AIR 19.56 Pal ,501 (505) * AIR 1955 

Mad 588 (590) (DB) * AIR 19.54 All 123 
(123); ILR (1954) 1 All 5.59 (DB) * (’52) 
1952-21 ITR 548 (.555) (DB) (Punj) • AIR 
1901 SC 1062 (1065): (196!) 3 SCR 287. 
(AIR 1956 PatSOl, An‘irmed.)*AIU 1968 Madh 
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Pra 103 flOG): 1908 Jab LJ 253 * 1908 
Pat UR 272; (1908) BUR 709 * (1907} 1 
Andh LT 364: 04 ITU 388 * (1900) 2 ITJ 
558: (1966) 01 ITH 214 (All) (1901) ILR 
(1964) Andh Prn 707 (DB) * (1903) 2 ITJ 
180 (184) (Pat) AIR 1959 Mad 271 
(274); (1959) 2 Mad U 78 (DB). 

[See also (1959) 37 ITR 271 (270) (SCi. 
(Refusal to icRisler firm undcM- See. 26- \ 
of Incomo-fax Act (1922) — Fresh partnor- 
ship — Application for iCf»i.slralion — 
Prior decision no res jiidicaln.) 1965-2 
ITJ 740 (All). (Revenue proceedings.)] 

(31) Principle of res judicata cannot he 
applied to assessment orders pertainin.? to 
different pcriod.s and based on different 
causes of action. AIR 1900 Mad 220 (223); 
(1965) 2 Mad LJ 254 * AIR 1959 SC 881 
1886): (1959) Sup (2) SCR 547. (Determina- 
tion of written down value and deprecia- 
tion under Section 35, Income-tax Act 
(1922) for particular vear not res judicata 
for sub.sequenl years. I * (1969) 71 ITR 33 
(40) (Cal) (DBi * AIR 1067 All 302 (307): 
(1960) 2 ITJ 120 (DB). 

(32) A decision in an assessment ve.ar 
does not ordinarily operate as res judicata 
in respect of the matter decided in any 
subsequent year — Income-tax OITiccr is 
not a Court. AIR 1967 SC 762: (1967) 1 
SCR 913. 

(33) Assessment proceedings and penally 
proceedings in respect of same year of 
assessment — Issue actually decided in as- 
sessment proceedings — Tribunal should 
be slow to depart from it in penalty pro- 
ceedings unless fresh <ircumj>tanccs arc 
brought to liRhl cither by material already 
on record or by additional evidence. 
(1967) 1 Andh LT 364: 64 ITR 388. 

(34) Decision on lax linbilit}' for differ- 

ciil years — It is necessary to dis- 
tinguish between decision on question of 
law directly and substantially arising in 
dispute about liability for particular year 
and questions ^>1 law arising incidcnlaliy 
or collaterally. AIR 1964 SC 1013 1018, 

1020): (1963) Supp 1 SCR 172. 

(35) The doctrine of res judicata does 
not apply so as to make a decision on a 
question of fact or law In a proceeding 
for a.sscjsinent in one year ))inding in 
another year. The assessment and the 
facts found arc conclusive only in the year 
of assessment. AIR 1968 SC 317 (325)‘ 
(1968) r SCR 65. 

(36) Order under Section 33, Income- 
tax Act — Principle of re.s judicata does 
not apply so ns to prevent that decision 
from being reopened in assessments made 
for sub.scqucnl vears. AIR 1943 Pal 169 
(173): 22 Pat 55 (DB) ♦ AIR 1957 Nag 73 
(70) (DB) * AIR 1929 Mad 453 (456) (FB) 

♦ AIR 1930 Mad 209 (213): 53 Mad 420 
(FB) * AIR 1938 Mad 148 (151): ILR 
(1938) Mad 183 (SB). 

(37) Where any question of right or title 
not peculiar I(j llic year of assessment has 


been expressly or impliedly decided by a 
conipelcnl Court the decision will operate 
as res judicata in sub.scqucnl years. AIR 
lOoO Bom 375 (378): ILR (1956) Bom 79: 
19.)6 Cri I. Jour 712 (DB) 


(38) During previous as.sc.ssmciu year as- 
sc-ssee Shohail held not to be trustee — 
Sub.sequent asse.ssmcMit year — Entire 
question o| applicability of Sec. 41, 1. T. 
Acl raised — High Court can consider whe- 
Ihcj Shcbail can he trustee within mean- 
ing of Section 41 of L T. Act. AIR 1965 
(,ai 570 (DB). 


(39) Dclciininnlion of flcprcciallon al- 
-owance — Original co.sl accepted for some 
years — Income-tax Officer can go behind 
It lo find out actual cost for him.self ~ 
No bar of res judicata or estoppel. AIR 
Cal 304 (306); (1954) 25 ITR 558 

iDB). 


l40) 'I he fact that the assessec had never 
‘•Idcclcd lo inclusion of minor’s share of 
prolils in hi.s total income or that he had 
in that respect claimed earned income 
allow’anre In earlier assessments will not 
debar him from contending in later assess- 
ments lhal the .share of the minor in the 
business cannot be regarded as his income 
under Section 16 (3). AIR 1965 Assam 32 
(34): (1964) 52 ITR 392 (DB), 


Proceedings under llic Excess Profits 
Tax Acl. — ■ (41) The refusal of the income 
tax aulhorities to register the assessce os 
a firm is not a bar lo a reconsideration 
of the claim made on his behalf in the 
proceedings under the E.xecss Profits Tax 
Act. TIic principle of res judicata can- 
not apply to orders made by taxing offi- 
<crs in assessment proceedings. (’55) 21 

Cut LT IGG (169) (DB). 

Procecding.s under lltc Indian Companies 
.Act. — (42) Proceedings against directors 
under Section 235, Companies Act, for mis- 
feasance — Subsequent suit against them 
for compensation, for misfeasance and 
fraud is inoompelenl on principle of res 
judicala. AIR 1938 Lah 577 (578) (DB,. 

(43) An order in the course of liquida- 
tion proceedings settling the list of contri- 
butories will become res judicata if not 
appealed against and cannot be re-opcncd 
at a subsequent stage of the same proceed- 
ings. AIR 1915 Lah 227 (227). 


(44) Creditor’s petition for winding up 
of a Company under Section 162 of the 
Companie.^ Act (1913) — Winding up 

order passed without any objection from 
the company or its directors that the ap- 
plicant W'as not a creditor and had no 
right to bring a winding up petition — 
Held, that this amounted to a constructive 
decision of the question of his being a 
creditor and of the sum claimed by him 
and the company Or its directors would be 
barred from raising the question at a sub- 
sequent stage of the proceeding. AIR 1952 
Punj 99 (102. 103). 
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(45) Order revoking exemplion granlcd 
lo Company under SecUon 89 (4), Compa- 
nies Act, 1956, challenged by company by 
application — Pelilioners, some share- 
holders of company, applying lo get them- 
selves impleaded — Application rejected 
but petitioners permitted to intervene — 
Fact that petitioners were permilted lo in- 
tervene does not make them parties to ap- 
plication and hence decision herein can- 
not be binding on them. AIK 1968 Delhi 
6 (9): (1967) 2 Com IJ 171. 

(46) Finding in favour of olTicer of com- 
pany in liquidation in proceeding under 
Section 542 of Companies Act (1956), that 
impugned transactions were not made to 
prefer some creditors over others — Deci- 
sion is decision in ‘former .suit' and would 
operate as res judicata in trial of issue as 
to fraudulent preference in proceeding 
under Section 531 of Companies Act. AIK 
1966 Kcr 296 (302, 303): 1966 Ker LI* 021 
(DB). 

[Sec also (1965) 78 Mad LW 579: (1965) 
2 Com LJ 272. (Petitioners belieying that 
company was factually insolvent — It was 
open to them lo get company wound up 
on that basis — Failure to do so — Peti- 
tioners arc precluded by principle of con- 
structive res judicata from agitating same 
ground.)^ 

(47) Proceedings under Section 397, 
Companies Act, 1956 — Having regard to 
exclusive jurisdiction of High Court deci- 
sion in previous suit against company docs 
not operate as res judicata. AIR 1962 
Orissa 202 (222). 

(48) The mere fact that the person 
against whom proceedings have been law- 
fully taken under Section 235 of the Com- 
panies Act (1013) dies during the proceed- 
ings (but who is not exonerated) would 
not take away the right of the Oflicial 
Liquidator to proceed against his legal re- 
presentatives in cases where the right to 
sue survives. The principle of res judicata 
will not apply in such cases. AIR 1966 
Mad 247 (253): (1965) 1 Com LJ 1. 

(49) The order of a Company 
Judge made under Section 60 of the Com- 
panies Act, 1913, sanctioning rcducti9n of 
the capital on conditions relating to con- 
version of shareholding of displaced per- 
sons docs not operate as res judicata for 
the jurisdiction lo decide whether there is 
good ground for refusing lo grant the re- 
quisition for conversion by a displaced per- 
son is vested exclusively in the Tribu- 
nal and in no other body. AIR 1963 SC 
1707 (1710): (1964) 2 SCR 231. 

Administration proceedings. — (50) A 
plea of res judicata on general principles 
can be successfully taken in respect of 
judgments of administration Courts. AIR 
t053 SC 33 (40): 1953 SCR 154. 

(51) Administration suit — Court <Ieter- 
mining nature of interest of persons in- 
terested in the estulc, or the relationship 


of any of the parties to the dereased — 
Decision is final and conclusive in a 
subsequent suit. AIR 1922 PC 253 (256): 
49 Ca! 459: 49 Ind App 100 * AIR 1932 
Cal 634 (6,35) (DB). 

Proceedings under the Oaths Act. — (52) 
Decision of a question of title in accord- 
ance with the Oaths Act is not an adjudica- 
tion which can operate as. an estoppel 
when the same question of title is again 
raised m another suit regarding another 
property. (*82) 5 Mad 2,59 (261) (DB). 

[See also AIR 1951 Pal 370 (371): 28 
Pal 441 (DB).l 

(53) A decree arrived at after taking of 

an oath on n question of fact in the case 
is none the less a final adjudication and 
binding as regards the precise question 
raised in the former suit. (’13) 36 Mad 

287; 18 Ind Cas 835 (837) (DB) * AIR 1938 
Bom 465 (467l. 

(54) Evidence under Section 11 is con- 
clusive only in that particular proceeding 

— Witness taking oath in a prior proceed- 
ing becoming a party lo subsequent suit — 
Subsequent suit is not barred bv res judi- 
cata. 80 Mad LW 593: (1968) 1 Mad LJ 
272. 

Cro.ss-obJccUon.s in appeal. — (55) Ap- 
peal dismissed for default — Hestoralion 
of appeal docs not ipso facto vacate order 
on cross-objection — Order on cross-ob- 
jcclion operates as res judicata in appeal 
it it is not vacated. .4IR 1944 Lab 174 
(175) (DB). 

Writ petitions. — (50) Even if the provi- 
sions of Section 11, CiNll P. C., may not 
strictly apply lo successive writ petitions 
the general principle of res judicata ran 
be applied to them. Hence filing of suc- 
cessive petitions on the same cause of ac- 
tion by the same person on grounds which 
could have been taken in the earlier peti- 
tion should be discouraged. .MR 1956 Pat 
182 (186) (DB) * AIR 1958 Madh Pra 82 
(82, 83) ♦ AIR 1967 SC 908 (910): (1967) 

1 SCR 433. (Petitioner’s earlier writ peti- 
tion impugning hi.s detention dismissed and 
his contention challenging validity of de- 
tention rejected — In subsequent writ 
petition petitioner cannot be permitted to 
reagitate same contenions when no new 
circumstances have arisen justifying their 
rc-agilalion.) * AIR 1961 SC 1457 (1463): 
(1962) 1 SCR 574 * AIR 1969 v\ndh Pra 
158 (162) (DB) * AIR 1969 Piinj 104 (109) 
(DB). (Suit filed for permanent injunction 

— PlaintilT’s suit di.smisscd on statement 
made by the plaintiff for withdrawal of 
the suit •— Held dismissal disentitled plain- 
tiff lo claim same relief on same grounds in 
a writ petition on general principles of res 
judicata.) * AIR 1968 Andh Pra 74 (79): 
(1968) I Andh LT 32 (DB) ♦ AIR 1968 
Delhi 156 (161): 1968 Cri LJ 1059. (Suc- 
cessive applications for habeas corpus — 
Decision of Supreme Court on same facts 
bars a .subsequent writ in High Court ♦ 
33 Cut LT 1065: (1908) 2 Lab LJ 533 ♦ 
1968 Pal LJR 91 (DB) ♦ (1907) 69 Pun} 
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LR 802. (Dismissal of earlier petition on 
merits.) * 1966 BUR 125 (126): ILR 45 
Pal 1192. (The principle applies to ex 
parte derisions.) * 1966 Raj LW 624: ILR 
(1966) 16 Raj 875 (DB). (Writ petition 
filed bv employee against termination of 
his services — Petition dismissed on merits 

— Subsc(iuently suit filed eliallengiiig sucli 
ttrminati<m — Suit was barred on tjie general 
principle.) AIR 1965 All 572: 1965 All 
LJ 88 (FB). (Tenant challenging, by writ 
petition, Government's power to grant per- 
mission to landlord to file ejectment suit 

— Petition dismissed — Subsequent suit 
between the same tenant and his landlord 

— Point in dispute whether Slate Govern- 

ment had power to grant permission to 
landlord to file cjerlnienl suit — Decision 
in writ petition operated as res iudicala.l 
* AIR 1965 Raj 213 (215, 216): 1965 Raj 
LW 321 (DB). (AIR 1961 SC 1457. Rel. 
on.) * AIR 1964 Pal 174 (180): 1964 BLJR 
167 (FB). (Previous writ petition — Ques- 
tion of vires of Act nol raised — Sub.se- 
quent suit raising Ibis ([uestion is barred 
by conslructiN’c res judicata.) * AIR 1964 
Tripura 32 (35) * AIR 1960 Bom 196 

(200): 61 Bom LR 1388 * AIR 1960 Punj 
602 (603): ILR (1960) 2 Punj 660 * 1959 
All LJ 310 (313). (A mailer which has 
been finally decided on merits in a writ 
petition cannot be re-agitated in a subse- 
((iicnt suit on petition.) 

[See also 1961 All LJ 600. (Successive 
petitions — Bar of res judicata not ap- 
plicable in terms — Rule 7 of Ch. XXII 
of Rules ol Court applies.)] 

(57) The doctrine of res judicata and 

the rules of constructive res judicata arc 
applicable to writs under Article 226 of 
the Constitution. AIR 1966 AH 458 (462): 
ILR (1966) 1 All 463 * 1968 Lab 1C 1333; 
34 Cut LT 884 * (1966) 17 STC 128 

(129) (AP) AIR 1965 Puni 342 (344.; 

1965 Cur LJ 104. 

(58) Principle of res judicata applies 
with equal force to petitions under Arti- 
cles 226 and 32 of the Constitution. AIR 

1966 Ker 110 (119, 120, 121): 1966 Kcr LJ 
86. (Disciplinary action against Govern- 
ment servant — Writ petition against High 
Court quashing the order as nol sustained 
under Kerala or T. C. Rules — Subsequent 
aclion by Government under Madras Rules 
on same facts — Meld, barred by con- 
stiuclivc res judicata.) * AIR 1968 SC 1196 
(1198): (1968) 2 SCR 710. (Where a writ 
petition under Article 220 is di.sposcd of 
on merits and the order of dismissal of the 
petition is a speaking order, that would 
amount to res judicata and would bar a 
nctilion under Article 32 on same facts.) * 
AIR 1967 SC 1244 (1249): (1967) 3 SCR 
134. (Relief a.skcd for in writ petition to 
Supreme Court similar to tlio.so a.sked for 
in appeal before High Court — Findings 
in nnneal will be binding in writ petition.) 

*.\IH 1965 SC 1153 (1155. 1167): (1905) 2 
SCR 547, (Per majority, Subba Rao J., 


Contra.) * AIR 1962 SC 1563 (1566); 

(1963) 1 SCR 220 ♦ AIR 1960 SC 1186 
(1190): (1961) 1 SCR 96. (Proceeding.s 
under Article 32 of the Constitution — Suc- 
cessive writ petitions against Committee of 
Privileges ol Slate Legi.slalivc As.sembly — 
Change in personnel of Committee — Still 
rule of res judicata applied.) * AIR 1908 
Mys 251 (254): (1967) 2 Mys LJ 412. 

(There can be no objection to invoking 
rule of res judicata even where fundamen- 
tal rights are in question.) * AIR 1966 
Cal 570 (572) (DB). (The mere addition 
of a new parly on a new ground which 
might «and ought to have been raised in 
the earlier petition will not exclude the ope- 
ration of the principles of res judicata.) 

^59) The general principle of res judi- 
cata applies to writ petitions filed under 
Article 32 or Article 226. But the applica- 
tion of the doctrine of res judicata to the 
petitions filed under Article 32 does nol 
in any way impair or atTect the content of 
the fundamental rights guaranteed to the 
citizens of India. It only seeks to regulate 
the manner in which the said rights could 
be successfully asserted and vindicated in 
Courts of law. AIR 1964 SC 1013 (1018): 
1963 Sup (1) SCR 172. 

(60) Conslruclivc res judicata which is 
a special and artificial form of res judicata 
enacted by Section 11 should not general- 
ly be applied to writ petitions filed under 
.Vrlicle 32 or Article 226. This principle 
would be applied to cases where Courts arc 
dealing with cases where the impugned lax 
liability is for different years. When the 
question as to whether any law has been 
declared by the Supreme Court by implica- 
tion, such implied declaration, though 
binding, must be held to be subject to revi- 
sion by Supreme Court on a proper occa- 
sion where the point in question is directly 
and expressly raised by any parly before 
the Supreme Court. AIR 1964 SC 1013 
(1018, 1020): 1963 Supp (1) SCR 172. 

(61) Plea of res judicata nol pressed be- 
fore Tribunal — Cannot be allowed to be 
raised for the first time in writ proceed- 
ing. AIR 1967 Punj 272. 

(62) If a writ petition filed bv a parly 

under Article 226 is con.sidered on the 
merits as a contested matter and is dis- 
mi.«sod, the decision thus pronounced 
would continue to bind the parlies unless 
it is otherwise modified or reversed. H 
would not be open to a party to ignore 
the said judgment and move tlic Supreme 
Court under Article 32 by an original peti- 
tion made on the same facts and for ob- 
taining the same or similar orders or writs. 
AIR 1961 SC 1457 (1465, 1466): (1962) 1 

SCR 674. 

(63) Board of Revenue rejecting claim of 
J to be recognised as adopted son of 
S, a Jagirdar of Thikana in Stale of Jai- 
pur — Writ petition — High Court deal- 
ing with dispute on merits and holding 
that because of Jaipur Matmi Rules (1945)i 
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adoption of J by S without previous sant* 
tioii of Ruler could not be rcooRnised for 
purpose of determining succession to Jagir, 
was erroneous and directing Board to de- 
cide case in accordance willi law — Held, 
the direction was superfluous and decision 
of High Court operated as res judicata. 
AIR 1968 SC 1328 {1331): (19681 2 SCR 
8-18. 

(64) Basanship of a clan in United 
Khasi Jaiiitia Hills District — Competency 
of executive commitleo of District Coum-il 
to decide the mailer — Question settled 
by competent Courts and decision operat- 
ing as res judicata against parties — Ques- 
tion cannot be raised again in writ peti- 
tion under Article 226. AIR 1963 .Assam 
186: ILR (1963) 15 Assam 300 (DB). 

(65) Writ petition challenging acqui.si- 
tion of land, under Land Acquisition Act, 
for public purposes — Order refusing writ 
for w'anl of evidence — Order does nc>l 
operate as res judicata in subsequent regu- 
lar suit raising same question. .MR 1965 
Punj 50 (51): 66 Punj LR 759. 

(66) Income-tax OlTiccr issuing notice of 

re assessment to a ‘factory’ through firm K 
— K filing WTil petition challenging vali- 
dity of notice — High Court with consent 
of petitioner's counsel staying recovery 
of provisionally assessed lax and penally 
till compl^li^n of proceedings under Sec- 
tion 34/44, Income-tax Act (1922) — K 

filing another writ petition again 
challenging validity of notice — Single 
Judge dismi.^'Sing pelilion on ground of res 
judicata and unjustifiable delay -— Held, 
Single Judge exercised his discretion pro- 
perly. (1965) 1 ITJ 375: (1965) 57 MR 

705 (All). 

(67) Where in a writ application the 
validity of the levy and collection of cer- 
tain tax under a State Act is (lueslioned, 
the decision in a prior w’ril proceeding 
about the validity of the levy and collec- 
tion of similar tax under a prior and 
different Act of the Stale Legislature docs 
not operate a.s res judicata, since the quc.'^- 
tion at issue in the Iw’o proceedings is not 
the same. AIR 1963 Pat 16 (23, 24): 1903 
BUR 73. 

(68) Constitution of India Article 226 — 
Application under — Inamdars and Gov- 
ernment parties — Concession made by 
Advocate-General that inam was estate — 
Tenants not parlies to application — Order 
docs not operate as res judicata against 
tenant in .suit by inamdars that sclllemcnt 
entries svere incorrect. ILR (1963) Cut 
610. 

(69) The scope of the writ petition and 
the regular civil suits not being the same, 
the judgment delivered in the writ peli- 
lion cannot operate as rc.s iudicala on the 
points in dispute between the parties in the 
civil suit. (1903) 65 Pun LK 945. (Over 
ruled in AIR 1965 SC 1153.) 

(70) Decision in writ petition that State 
Guvcrnincnl or Board >vas competent to 


revise rates charged for supply of electric 
energy — Right of petitioners to raise 
dispute as to revised rales under Sec. 76 
of the Electricity (SuppIy).Act. not barred 
bv principle of res judicata. AIR 1963 SC 
1128 (1134): 1963 Supp 2 SCR 127. 

(71) Election pelilion against and B 
— Objection to jurisdiction of Tribunal to 
enquire into corrupt practices alleged 
against .A and B — Objection overruled — 
Writ petition — Objection upheld bv single 
Judge — .Appeal hv B alone — Division 
Bench holding the Tribunal had no juris- 
diction — Tribunal, meanwhile holding A 
guilty of corrupt practice — Writ petition 
l)v .A — Principle of res iudieata held did 
not apply. (1956-57) 12 Ele LR 453 (.Mad). 

(72) Writ petition challenging order of 

termination of temporary service — Dis- 
missal of petition without deciding ques- 
tion of competence of authority ordering 
Iciminalion — Subsequent suit for declara- 
lien that termination was bv authority 
lower in rank than competent aulhorily — 
Suit held was barred. .AIR 1968 SC 1370 
(1372): (1968) 2 SCR 887. (Regular Second 
Appeal No. 74-D of 1906, D/- 29-9-1966 

(Punj), Reversed.) 

(73) As.sessment to sales tax for particu- 

lar year challenged on some grounds by 
writ petition — Pelilion dismissed on 
merits — Subscciiient writ petition 
challenging same assessment order, on 
additional grounds cannot he entertained. 
AIR 1065 SC 1150 (1153): (1965) 1 SCR 

686 . 

(7-1) Order dismissing application under 
Section 33 (3), Industrial Disputes Act • — 
Writ pelilion challenging order summarily 
di.‘mi.sscd — Order becoming final — Held 
appeal by special leave filed against origi- 
nal order under S. 33 (3) could be heard 
as no (|ucslion of res judicata arose, the 
order summarily dismissing the writ peti- 
tion not being a speaking order. .AIR 1968 
SC 985 (987): (1968) 2 SCJ 844. (AIR 
1967 SC 1457, Disl.) 

(75) Application under .Article 226, Con- 
stitution of India, dismissed on ground of 
availability of remedy by way of suit — 
Observations that provisions of Article 311 
were observed — Remarks that merits <)f 
ca.se not entered into — Decision is not 
res judicata in subsequent suit. (’58) AIR 

1958 Madh Pra 326 (328). 

(76) Where the mailer has not been con- 
sidered on merits such as where the writ 
petition is dismissed as withdrawn or on 
the ground of laches or on the ground 
that the petitioner has an efficacious 
allcmalive remedy available to him the 
decision cannot geiicrnlly be pleaded 
in support of the bar of res judicata. AIR 
1961 SC 14.57 (1464); (1962) 1 SCR 574 * 
1967 All LJ 767: (1968) 2 Lab LJ 1 ♦ 

1959 All LJ 310 (313). 

(77) If the High Court refused to exer- 
cise its discretion to issue a direction und(T 
Article 226 of the Con.slitution, the dis- 
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missal of the application will not amount 
to a decree in suit within the incaninj? 
of Section 11 and will not Iiavc the cfTect 
of res judicata in a subsequent suit be- 

tween the parlies. .\IR 11)61 Manipur 1 

(78) Removal of village licndman — 

Petition before (iovcrnnienl against re- 

moval — Government without considering 
validity of removal, directing restoration of 
headman — Writ petition challenging order of 
Government on ground of want of iurisdio- 
tion in it to entertain petition — Merits 
of order of restoration or of removal not 
in issue — Court quashing order of re- 

storation — Suit bv headman challenging 
validity of order of removal — Held. Se< - 
tion 11 did not direcllv apply anrl deci- 
sion in W. P, did rmt preclude headman, 
on principle of conslrllcti^•e res judicata, 
from agitating validitv of order of removal 
bv regular suit. ILR (1966) 1 Mad 20G. 

(79) Writ petition under .\rticle 226 dis- 
missed in limine — It cannot be revived on 
same allegations — Dismissal in limine not 
on merits but for laches or on ground of 
availability of another remedy — Docs not 
bar second petition under Art. 32. AIR 1967 
Punj 28 (30, 31) (FB) * AIR 1962 Pun] 
498 (501): 64 Pun LR 547 (DB). (Dismis- 
sal of writ petition in limine.) 

(80) Previous writ petition challenging 
validity of allotment in favour of certain 
persons stood dismissed as witlulrawn -- 
Held, there was no bar to agitate same 
point in subsequent writ petition simply 
because previous writ pcliiion was dismis- 
sed as withdrawn particularly in view of 
undertaking given bv Government. 1968 
70 Pun LR 743: 1968 Cur LJ 637. 

Passing oft actions. — (81) Trade Marks 
Act (1940), Section 8 — The considerations 
relevant in a passing olf action arc some- 
what different from those on an applica- 
tion made for registration of a mark under 
the Trade Marks Act and the decision of 
a Court in a passing off action cannot be 
considered as relevant on the questions 
that the Registrar has to decide under the 
provisions of Section 8. AIR 1953 SC 357 
(363, 364): 1953 SCR 1028. 

Proceedings under V. P. Agriculturists 
Relief Act — (82) Decision in previous 
proceedings under Section 12 of the U. P. 
Agriculturists’ Relief Act that certain plot 
(lid not form part of llic mortgaged pro- 
perly operates as res judicata in a .sub- 
sequent suit. AIR 1956 All 237 (240). 

(83) As the decision of the Court under 
Section 33, U. P. Agriculturists Relief Art. 
is a decision of a Court of exclusive and 
competent jurisdiction, a readjudicalion of 
the matters which w(*rc decided by that 
Court is barred bv the principle of res 
judicnla. AIR 1959 All 764 (766). 

(84) Proceedings under U. P. Encuml)er- 
pd Estates Act — Finding that trust deed 
wa.s valid or not, held, would be beyond 
sct'pe of cmiuiry under Section It and 


would not operate as res judicata. ILR 
(1964) 2 All 191. (Reversed on another 
point in AIK 1969 SC 135.) 

(85) Under Section 6, U. P. Encumbered 
Estates Act the Collector is not called 
upon to make any enquiry on the question 
of title or give any finding on Intricate 
questions of law involved in the case. 
Such an order cannot operate as a bar 
in a subsequent civil suit where intricate 
question.s of title and validitv of trust are 
raised and agitated. ILR (1964) 2 All 191. 
(Reversed on another point in AIR 1969 SC 
135.) 

(86) Having regard to difTercnt scope of 
a suit under Section 92, Civil P. C. and 
an objection under Section 11, U. P. En- 
cumbered Estates Act — Held, order pass- 
ed on the objection in the U. P. Encum* 
hered Estates Act proceedings could not 
operate as res judicata. AIR 1963 All 187 
(190). 

i87) Proceedings under U. P. Consolida* 
lion of Holdings Act — Principle of res 
judicata would govern consolidation pro- 
ceedings. AIR 1965 All 296: 1964 All LJ 
1112. 

(88) U. P. Consolidation of Holdings Act 
— Decisions on questions of title — F'inal 
only as regards the preparation of consoli- 
dalion scheme — Such decisions cannot 
operate as res judicata so far as applica- 
tions under Section 12 of U. P. Act (9 of 
1949) are concerned. 1961 All WR (HCl 
683 (685). 

Proceedings under Bengal Money-lenders 
Aet. — (89) Section 36, Bengal Money- 
lenders Act. keeps out the principle of res 
judicata from suits or proceedings under 
the Bengal Money-lenders Act, but apart 
from that the rules of res judicata are 
applicable with regard to suits or pro- 
ceedings under the Bengal Money-lcnder.s 
Act as in other matters and where a Court 
has considered the question whether the 
Bengal Money-lenders Act is applicable or 
not and has decided one way or the other, 
that decision must be held to operate as 
res judicata. AIR 1956 Cal 613 (615) 

(DB). 

(90) Having regard to the wording of 
Section 38 of the Bengal Money-lenders 
.Act and the nature and scope of the pro- 
ceeding thereunder, when application was 
dismissed on the finding that the transac- 
tion in question was not a mortgage but 
was really a sale with an independent 
agreement for re-salc, that finding would 
not be res judicata between the parties in 
subsequent suits or proceedings. (’56) ILR 
(1956) 1 Cal 150 (153). 

(91) First suit under Section 36 for re- 
opening personal decree under Order 34, 
Rule 6. Civil P. C. — Subsequent suit M 
re-opening final decree barred. AIR 1961 
SC 1419 (1422): (1961) 3 SCR 880. 

Proceeding under Bengal Tenancy 

(92) Section 11 docs not in terms apply l<j 
proceedings under Section 26-F, Bcnga 
Tenancy Ad — Principles analogous I 
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those embodied in the said section apply 

— Decision in proceeding under Sec- 
tion 2G-F, Bengal Tenancy Act, that the 
tenancy in question is an occupancy hold- 
ing is res iudicatn in a v'iuhseqiienl suit 
bedween the same parties for a declara- 
tion that the tenancy is a mokrari 
mowrashi holding. AIR 1900 Cal 724 (727, 
728): ILR (1901) 1 Cal 295 (DB). (Sec. 
26-F — Fie-emplion proceedings under 

— Decision on question of title is res 
jiKiicata.) ♦ (1952) 22 ITH 177 (Cal). 
(Law as to res judicata applies to proceeil- 
ing under Section 2(>-F, Bengal TenaiuN 
Act (1885).) * AIR 1950 Cal dOO (:502): 
ILR (1951) 1 Cal 390 (DR). 

Saks Tax proceedings. — (93) Order of 
assessment or order of .Appellate Tribunal 
on appeal fixing liability to lax in a parti- 
cular year does not operate as res judi- 
cata or estoppel so as to prevent that deci- 
sion being re-oj)ened in assessment for sub- 
.sec|uent years. AIR 1957 .\ndh Fra 130 
1133) (FB). 

{See also (1909) 1 Andli LT 30: 

(1908) 2 An \VR 404. (Taxa- 

tion matter — Question of res judicata 
does not arise — Each year's assessment is 
final only for that year — It does nol 
goyern later years. .AIR 1902 SC 53, 
Foil.)] 

Proceedings under Madras .AgrIeiilturlsiH 
Relief Act (4 of 1938). — (94) Order scal- 
ing down debt under Section 9-.\. Madras 
Agricullurist.s Relief .Act on application of 
morlgagor — Order operates as res judi- 
c.alii (»n question of nature of document 
in suit for redemption lietween same 
parties. AIR 1958 Andli Fra .507 (.509) 

(DB). 

(95) Del)(or's application for declaration 
of amount due by liim on usufrucluarv 
morlg.agc — Court finding debtor us agri- 
culturist but holding Dial debt could not 
be scaled down — Dismissal of application 
held not in accordance with .Matlras Agri- 
culturists Belief .Act — Subse(| u<>nl suit lor 
redemption held not barred by res judi- 
cata. (1963) 2 Mad LJ 338. 

(96) SpcciHc issue raised and decided in 
prior suit that debtor was not agricul- 
turist — Transferee from debtor is not 
entitled to raise the i.ssuc again. AIR 1902 
Andb Fra 425 (428) (DB). 

(97) Proceedings under Madras Estates 
(Abolition and Conversion into Hyolwari) 
Aci — Even if Section 11, Civil P. C. does 
nol apply to such proceedings, principles 
underlying the provisions are applicable. 
AIR 1965 Andh Fra 12 (13). 

(98) Per Subba Rao J. — Where a 
debtor files an application under S. 0 of the 
Act for scaling down the debt as an agrb 
culturisl. which is rejected on the finding 
that he is not an agriculturist, his .subse- 
quent application for relief under Sec- 
tion 14 of the Ac! is not barred by the 
principle of res judicata. AIR 1951 Mad 
107 (115): (1951) 1 Mad LJ 153 (FB). 


Proceedings under Industrial Dlspule.s 
Act. — (99) Though Section 11 is in terms 
inapplicable to awards given by an indiis- 
tr-ai '1 ribunal under tlic Industrial Dispule.s 
-Act, the principle underlying it is applic- 
able to decisions of Industrial Tribunals. 
AIB 1957 SC 38 (43): 1950 SCR 781 

(1967) 2 Lab L.I 180; 14 Fac LR 290 (Put). 
(Application under Section 33 (2) (bi. 

Industrial Disputes Act, 1947 for approval 
ol dismissal of workman lor inisc<Jiuluct — 
'I'ribunal refusing approval solely on 
leebnical ground that dismissal was order- 
ed by Assi.'itant Chief Mining Engineer and 
Jiol by Cliiet Mining Engineer — Chief 
.Mining Engineer passing order of dismissal 
and applying under S. 33 12) (b) for 
approval of dismissal — Held, second 
application lor approval was not barred by 
res judicata.) ♦ AIR 1905 Raj 213 (215, 

210): 1965 Raj LW 321 (DB). (Where the 
Industrial 'liibunal in a previous dis[)Ule 
bad given a particular decision. on a 
particular issue, another Industrial Tribu- 
nal of co-ordinate iurisdicUou would be 
debarred from giving a tresh decision on 
the point covered by the previous 

award.) * AIR 1964 Bom 188 (191): 00 

Bom LB 34 (DB) AIR 1903 Assam 80 

(SB). (Award given by tril)unal — Civil 
F. C. (1908), Seclion 11 is not atlradcd — 
Slill in the interest of industry it is not 
open t«) rcagilale Juallcr decided.) * AIR 
1903 Cal 275 (270); 05 Cal WN 

195 =* (19.59 00) 17 FJR 20 (33) 

(.Mad), (Dispulc as to leave facilitie.s 
referred in 1954 — Some claims oniitled — 
Fresh refeieiice regarding claim prior to 
1954 — Principles of res judicutu apply 
— If workmen omilled to press their 

claims they could not be allowed to do so 
in subsequent proceedings.) * (1957) 13 

FJR 352 (355) (Funj). (Dispute settled by 
industrial award — Reference of same dis- 
pute to Industrial Tribunal during 
pendency of award cannot be jnade on 
principle of res judicata.) * AIR 1909 SC 
513 (522, 524): 35 FJR 207. 

[See also AIR 1958 Cal 405 (409. 470).] 


Industrial disputes. — (100) Though 
statutory linalily is accorded to Ihe award 
of the Industrial Tribunal as modified by 
the Appellate Tribunal, that stuliilury fina- 
lity is nol enough to sustain the claim 
that a decision on every one of the 
collateru) issues decided in an industrial 
dispute or in Ihe appeal therefrom will 
operate as res judicata wlien the same 
question arises again as a collateral i.ssuc 
in subsc(|uent proceedings, even in subse- 
quent industrial disputes. The prior deci- 
sion Is relevant in the subsequent proceed- 
ings but it is not conclusive. AIR 1957 
Mad 60 (64). 


(101) Points .seltled in a previous bind- 
ing award — Cannot be eonsitlered in u 
fresh reference. AIR 1908 SC 585 (.590): 
(1908) 1 SCR 581. 

(102) Reference of di.spute to Tribunal 
— Government has power to review its 
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earlier decision — Principle of res judi- 
cala not applicable. AIR 1962 All 70 (72); 
(1961) 1 Lab LJ 686. 

(103) Reference of Industrial dispute, 
once refused — Slate Government not bai> 
red from referring again — Previous refus- 
al to refer docs not operate as res judicata 
or an estoppel. .AIR 1964 All 328 (3291: 
1961 All LJ 42 (DRi * 1963-1 Lab LJ 340 
(All). 

(104) Revision of wage scales — Techni- 
cal Rules like res judicata not applicable. 
AIR 1964 SC 728 (731); (1964) o SCR 344. 

(105) Hours of work found rea.sonable 
in 1950 — Change in 1961 on relevant con- 
siderations held justilied — Principles of 
res judicata not applicable to industrial 
adjudications. AIR 1964 SC 914 (917): 
1964-1 SeWR 265. 

[See also 1962-1 Lab LJ 275: 1962 SuppI 
3 SCR 196. (Case under Section 11. 
Bombay Industrial Relations Act 11 oi 
1947).]' 

(106) Principle of res judicata does not 
apply to industrial dispute proceedings — 
Parlies to settlement can again raise dis- 
pute willi regard to subject-matter of 
settlement. ILR (1956) 1 All 639. 

(107) Decision of Tribunal on jurisdic- 
tional fact — Tribunal being of limited 
jurisdiction its decision is not final and 
conclusive between parties and would not 
operate as res judicata. AIR 1967 Punj 
193. 

(108) Decision of Government under Sec- 
tion 12 (2) ol Industrial Disputes Act — 
Is an adminislralivc act — It does not 
operate as res judicata in referring the dis- 
pute under Section 10. AIR 1969 Raj 95 * 
1963-1 Lab LJ 340 (All). 

(109) Opinion expressed by Industrial 
Tribunal on merits after declining to en- 
tertain reference — It is totally ineireclivc 
and cannot be regarded as an adjudica- 
liou of the dispute. AIR 1964 Madh Pra 
20 (23): 1963 Jab LJ 728 (DB). 

Proceedings under Rajasthan (ProIccUon 
of Teiiaiils) Ordinance, 1949. — (110) 

Decision does not operate as res judicata 
as proceedings are summary. AIR 19.58 
Raj 74 (77): ILR (1958) 8 Raj 80 (DB). 

Proceedings under Cnicuffa Municipal 
Aci (3 of 1923).— (Ill) A parly could not 
be proceeded against twice in respect of 
the same encroachments and where the 
Corporation had failed in the previous pro- 
ceedings under Section 363 (1) with respect 
to certain encroachments it could not main- 
tain the subsequent proceedings under 
.Section 363 (1) in respect of the same en- 
croachments. The decision in the previ- 
ous; case operates as res judicata. AIR 
mv Cal 399 (418); 1957 Cri L Jour 722 

(FB). 

Proceedings under Minimum Wages Act. 
— (112) Application under Section 20 
(2) of the Minimum Wages Act (11 of 
1948), claiming back wages on the bn.^is 


of first Notification — Employer not rais- 
ing the plea of bar of second notification 
in the first instance — Case .sent back by 
the High Court to decide all outstanding 
i.'isues after reversing the decision of Auth- 
ority in regard to the status of the claim- 
ants — Bar of second notiiicaiion raised 
by employer — Held plea not barred by 
constructive res judicata. AIR 1961 A.ssam 
154 (156): (1962) 2 Lab LJ 211. 

Prccccditigs under Payment of Wages 
Act. — (113) In the former proceedings the 

question wlielherthe employees were cover- 
ed by the agreement was never raised, was 
not in is.suc in those proceedings, and was 
not in fact decided. Those proceedings relat- 
ed to Uie wages of the employees between 
October, 1953 and March 1954. whereas 
the present applications under Section 15 
were in respect of a period subsequent to 
June, 1954. . ! 

Held, that the principle of construclive 
res judicata was not applicable so as to 
b.nr tlie subsequent application. (1958) 2 
Lab LJ 300: (1958-.59) 15 FJR 89 (Bom). 

(114) See also the undermentioned cases 
for other illustrations: AIR I960 

SC 808 (809): (1960) 3 SCR 221. (Certi- 
ficate issued by Collector under Sec. 10 
of the Bombay Hereditary Offices Act 
(1874) on previous occasion held by Bom- 
bay High Court to be invalid in that it W’as 
nol addressed to Privy Council which had 
ultimately passed the decree — Subsequent 
re-issue of certificate under Section 10 ad 
dressed to Supreme Court which was suc- 
ceisor of Privy Council — Decision of 
Bombay High Court cannot operate as res 
judicata.) » AIR 1969 All 342 (351, 355, 
3.59): 1968 All LJ 144 (FB). (Section 12 
(7), U. P. Con.'iolidation of Holdings Act 
cannot be used to cut down application 
of doctrine of res judicata.) • AIR 1959 
Rom 111 (114, 115): 70 Bom LR 376. (Pre- 
sidency Small Cau.'-e Courts Act (1882) (as 
it stood prior to amendment by Maharashtra 
Act 41 of 1963) — Dismissal of ejcclmenl 
application under S. 41. previou.sly filed by 
plaintiff, on ground that defendant was 
sub-lcnant — Subsequent siiit for posfics- 
sion alleging licence given to defendant 
was determined nol barred by res judicata 
as the proceeding under Section 41 was not 
a suit within Section 11.) * AIR 1959 SC 
275 (279, 280): 1959 Supp 1 SCR 237. (To 
a case under Section 19 of Madras Agri- 
culturists Relief Act (4 of 1938) (as amend- 
ed by Madras Act 23 of 1948) question is 
nol so much of the application of the princi- 
ple of res judicata as the proper construc- 
tion thereof.) * (1968) 9 Guj LR 46/. 
(Rejection of application under Section 31 
(2), Bombay Tenancy and Agricultural 
Lands Act (47 of 1948) does not stand m 
way of certified landlord applying u^^er 
Section 32-T.) * 1968 Lab 1C 836: 1968-1 
Mad LJ 208. (Railway Establishment 
Code, Rule 149 — Misconduct by Railway 
servant — Departmental enquiry abandon- 
ed as workmen could be dismissed under 
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Rule 149 — Rule held ultra vires subse- 
quently — Employee reinstated — Emiuiry 
can af^ain be proceeded with — Prim iple 
of res judicata' or autrefois acquit not ap- 
plicable.) * AIR 1968 Manipur 64 (65, 67). 
(Title to suit land bv virtue t*f annual 
patta granted under Section II of the 
As.sam Land Revenue Regulation gone into 
and decided In earlier proceedings — Par- 
ties being the same question cannot be rais- 
ed in subsequent proceedings.) * .VIR 
1968 Mys 8i3 (325. 326): (1967) 2 

Mys LJ 85. (Provision uinler whiib 
ceitain octroi dulv was payable de- 
cided in earlier litigation — Prosisicjiis in 
the Act and the goods remaining the same, 
<lecision bars Iresh arl judication on 
the same contention.) * (1968) 2 Mys 

LJ 439: 15 Law Rep 118. (Person in pos- 
.se.ssion of the suit properly were held to 
be mulgeiiidar — Order of Colleilor 
which became final, held, operated as res 
judicata.) AIR 1968 Pal 476: 1968 KLJR 
692. tPelilion under Bihnr Public Lan 1 
Encroachment Act 1956, for eviction — 
Revenue Courts only deciding that it was 
not a fit case for taking action for eviction 
under the Act — Held, decision would 
operate as res judicata only to the extent 

(hat fresh petition for eviction under the 

same Act could not be filed.) * (1968) 76 
Punj LR 960: 1908 Cur LJ 323 (DR). 

(Order under Section 13, East Punjab L’r- 
ban Rent Restriction Act lor eviction 
is final subject to appeal or revision — In 
eviction proceedings tenant denying rela- 
tionship of landlord and tenant — Suit by 
landlord to recover arrears of rent — Ten- 
and cannot reagitatc the relationship be- 
tween him and the landlord — Decision 
of the Rent Controller is binding and Civil 
Court cannot reopen it.) ♦ (1967) 1 An 

LT 170: (1967) 1 Andh WR 393. (Proceed- 
ings under Madras Hindu Religious and 
Charitable Endowments Act (2 of 1927), 
Section 27 (prior to and after amendment 
in 1946) — Scheme framed by Board — 
Certain lands not included in scheme after 
holding that they were archakalwam .ser- 
vice inam lands as claimed — Held, .such 
determination was final subject to .<^uit in 
Civil Court — Whether Board’s order re- 
mained as a result of suit or was modified 
by decision of Civil Court, it would ope- 
rate as res judicata on principles of general 
res judicata.) * AIR 1967 Bom 194 (195): 
65 Bom LR 457. (Doctrine of res iudienta 
ir essentially cunilncd to decisions of 
Courts and not to other administrative 
decisions — Decision under Boinbav Pub- 
lic Trusts Registration Act, 1935. as to 
character of particular trust cannot operate 
as res judicata irrespective of future legis- 
lation.) * ILR (1967) Guj 982 (999): 9 

Guj LR 1U18. (Civil Court deciding tliat 
an issue is to be referred to competent 
authority under the Bombay Tenancy and 
Agricultural Lands Act — Decision ope- 
rates as res judicata.) * ILR (1967) 3 Mad 


393 (399). (For Section 64-A, .Madras 

Estates (Abolition and Conversion inl<J 
Ryolwari) Act to apply tl)e deci.'-ion must 
be of a Civil Court and on matters falling 
within its purview and the parlies must be 
ill issue on Dial very mallei- in subsc(iiienl 
uroceedings. 'I'he section cannot take 
within its scope niiv constructive res judi- 
ca‘a.) * AIR 1967 Punj 272. (Res judi- 
cata embodied In Section 11 applies to 
prerceedings under Sikh Gurudwaras .\ct.) 

* AIR 1966 Andh Pra 210 (211): (1964) 2 

Andh WR 210: (1964) 2 Andh LT 151. 

(.Madras Hereditary Village Oiriee.s .Act (3 
of 1895), Seeliun 5 — Ex parte prelimi- 
nary decree for sale of washerman service 
inam — Objection as to inalienability of 
inam raised at final decree stage — Ob- 
jection barred bv res judicata.) * .AIR 
1966 Bom 228 (233, 234): 1966 Cri LJ 1239: 
07 Bom LR 852 (DB). (Boml)av Police 
Act (22 ol 1951). Sections 4 and' 25 — 

Departmental enquiry — Negligence of 
duly — Exoneration from charges — 
Order of Slate Govcrmneiil for Jurtlier en- 
quiiy on same charges — Stale Govern- 
ment is empowered to order turlher en- 
quiry on the same charges decided in 
departmental entiuiry.) * ILR (1966) 1 Ca! 
495 (006) (DB). (Principle of res judicata 
is not applicable as the issuc.s to be decid- 
ed and the enquiries under Section 5-.\ 
Estates Acquisition Act 1953 (W. B. 1 of 
1954) arc limited in their verv nature.) 

* (1966) 68 Pun LR 732 (734): 

1966 Cur LJ 832 (DB). (.Application for 
fixation ot fair rent under Section 4 of 
East Punjab Urban Rent Restriction .Act — 
Application dismissed on basis of agree- 
ment between parlies that tenant would 
pay certain annual rent — Held, second 
application not barred — No (lueslion of 
res judicata can arise where mutter ha.s not 
been judicially determined.) * .AIR 1965 
Assam 18: ILR (1964) 16 Assam 254 (DB). 
(Proceedings under Assam .Adhiars Protec- 
tion and Regulation Act — Application 
fer ejectment of Adhiars — Rejection by 
Conciliation Board — Second application 
to the Board — Principle of res judicata 
not applicable.) ’ .AIR 1965 Guj 145: 
(1964) 5 Guj LR 1009 (DB). (Bombay 

/igricultural Debtors Relief .Act (2b ot 
1947), Section 36 — Award alleged to be 
obtained by fraud — To render award a 
nullity, fraud must have been practised on 
Court and not on party — Suit for setting 
aside award not maintainable.) * 1965 Kcr 
LJ 800: 1965 Ker LT 1012. (Kerala Agri- 
culturists Debt Relief Act (31 of 1958), 
Sections 4 and 5 (as amended by Act 2 of 

1961) apply even to an order passed under 
Section 7 — Decree amended under Sec- 
tion 7 by applying unamended Section 5 — 
Executing Court is not precluded by rc.s 
judicata from making any change.) 

* (’65) 78 Mad LW 80: ILR (1965) 2 Mad 
495. (Proceedings under Madras Estates 
Land (Reduction of Rent) Act (30 of 1947) 
— Quc.stion of character of land — Pre- 
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vious decisions of Civil Courts arc binding 
as between parlies thereto and Collector is 
bound to give ellect to iJiein.) * ILR 
(19G5) Cut r)39. (Dispute as to relalion- 
srip of landlord and tenant — Controller 
under Orissa House Rent Control Act (31 
<>1 1958), has jurisdiction to decide though 
decision neither final not conclusive — 
Jurisdiction of Civil Court to decide point 
on merit not barred.) * (1904) 5 Guj LR 
847. (Bombay Provincial Municipal Cor- 
poration Act (59 of 1949), Schedule, R. 20 
(2) and Sections 406 (1), 127 and 413 — 
Notice under Rule 20 proposing revision of 
rateable value of premises — Objections 
overruled and lax recovered — Civil suit 
lor refund on ground that lax was recover- 
ed illegally — Jurisdiction ol Civil Court 
— Section 400 (1) is no bar.) * AIR 1904 
Madh Pra 136 (130): 1963 Jab LJ 950. 
(Motor Vehicles Act (1939), Sections 110, 
llO-A and 110 F — Happening of accident 
to motor car before constitution of Claims 
Tribunal — Remedy is by suit and not by 
claim under Section 110-A — But prior 

decision of High Court that Claims Tribu- 
nal has jurisdiction to entertain claims acts 
as res judicata.) * AIR 1904 Punj 311 
(313): 05 Pun LR 1077. (Eviction order 
passed under Rent Control Act on basis 
of admission by tenant of landlord’s bona 
fide requirement of premises for personal 
use — Order challenged as incxccutablc 
on ground of being passed without juris- 
diction — No provision in Act empower- 
ing executing Court to consider validity of 
order under execution — Executing Couit 
cannot entertain obicclion.) * (1964) 00 

Punj LR 713. (Decision on an issue ol 
rale of rent by Rent Control Authority — 
Is binding on Civil Court under general 
principles of res judicata.) ”■ AIR 1903 
Punj 163 (104): 1962 Cur LJ 139. (Princi- 
ples of res judicata are applicable to fixa- 
tion of fair rent in proceeding under Ea.sl 
Punjab Urban Rent Rcstrielion Act.) * 
(1963) 65 Pun LR 188: 1963 Cur LJ 70. 
(Proceedings under Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954) — Decision of Tribunal inter paries 
as to status of a parly — Operates as res 
judicata.) * AIR 1962 Mad 207 (271): 

(1962) 2 Mad LJ 241 (FB). (The juris- 
diction of the Court under the various 
provisions of the Guardians and Wards 
Act (1890) being essentially a parental and 
administrative one; no finality can attach 
to the order sanctioning a proposed trans- 
fer by guardian. Order under Sec. 31 (2) 
can be treated as res judicata so as 

to bind the minor.) * (’62) 40 Mys LJ 

321. (Bombay Rents, Hotel and Lodging 
House Rules Control Act (57 of 1947), Scc- 
lion 11 — Standard rent fixed by consent 
of parlies and embodied in decree — Ten- 
ant cannot rc-agitnte matter by separate 
suit) "‘ILR (196^) Cut 897. (Leave to 
nopcal to Supreme Court - Valuation for 
purposes of appeal - Applicant ollcr.nfi 


to .show that valuation was well above 
Rs. 20,000 — Value already determined at 
a lesser amount by trial Court on contest 
— Held that principle of res judicata ap- 
plied and that leave to appeal could not 
be granted.) * 1961 MPLJ 26. (In exe- 
cution proceedings of a decree for eviction 
passed after coming into force of M. P. 
Act, 23 of 195.5 it is not open to the judg- 
iiient-deblor to object to the execution on 
the ground that the decree was bad as it 
was passed by the Civil Court even though 
m ground for eviction under Section 4 of 
the Act existed.) * AIR I960 Madh Pra 
260 (262): 1960 Jab LJ 822. (Principle of 
res judicata in the .strict sense does noj 
apply to the proceedings under Section 7 
of the Administration of Evacuee Pro- 
perty Act.) ^ AIR 1959 Ker 1.56 (1.57): 1958 
Ker LT 1005. (Proceedings under Sec. 84 
(2), Madras Hindu Religious Endowments 
Act (2 of 1927), is analogous to a suit, 
and the decision is one given in proceed- 
ings which are in the nature of a suit and 
would therefore operate as res judicata in 
a subsequent proceeding such as one under 
Madras Temple Authorisation Act (5 of 
1947) between the same parlies.) * (1958) 
60 Punj LR 277 (281). (Departmental in- 
quiry — There is no such bar as res judi- 
cata.) * AIR 1957 Andh Pra 64 (71): 1958 
Andh LT 19 (DB). (It is not open in u 
mesne profits enquiry to go behind the 
preliminary decree which was confirmed 
by High Court. As the decree became 
final parlies were bound by it.) * 1957 Raj 
LW 288 (289). (Rajaslhan Premises (Con- 
Uol of Rent and Eviction) Act (17 of 1950/, 


Section 26 — Satisfaction of Court neces- 
nuy — It is immaterial tliat Rent 
Controller was not satisfied on 
earlier occasion — Principle of res judi- 
:ola not applicable.) * 1956 BLJR 627 
(630). (Bihar and Orissa Co-operative 
Societies Act — Same dispute — Assistant 
rtegislrar has power to go behind award 
lilready given by his predecessor — Sec- 
lion 11 does not apply.) * .UR 1954 Mad 
149 (152): (1952) 1 Mad LJ 830. (Princi- 
ples of Section 10, Madras Buildings 
Lease and Rent Control) .\ct are notexact- 
Iv same as those contained in Section iD 
* (1965) 2 ITJ 740 (All). (Writ peti- 
tion for quashing recovery proceedings 
under Section 32 (2) of U. P. Agricultural 
Income-tax Act — Slate not pleading that 
they could or would seek remedy before 
Civil Court to recover tax dues — Subse- 
quent suit for recovering tax arrears held 
not barred by res judicata — ‘Proceedings 
in Section 32 (2) does not include a suit 
in Civil Court.) ♦ AIR 1965 Ori.ssa 156 
(158): ILR (1964) Cut 741 (DB). (Decision 
as to whether disputed properly is in pos- 
session, of minor or third parly, in sum- 
mary enquiry under Section 12 (9), Guard- 
ians and Wards Act (1890) does not 
operate as res judicata, (1881) 21 
313, AIR 1950 SC 222, AIR 1952 SC 319. 
ILR (19.50) All 264 Foil.) * AIR I960 
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Assam 59 (61, 62): ILR (1957) 9 Assam 
315 (DB). (Assam AUhiar Protection and 
Ref^ulation Act (12 of 1948) docs not con- 
fer jurisdiction on Revenue Ollicer to de- 
cide status of tenant finally. Principle of 
res judicata does not apply.) * AIR 1961 
Cal 432; 65 Cal WN 315 (FB). (A second 
application under Section 17 (2) of \V. B. 
Premises Rent Control (Temporary Provi- 
sions) Act (17 of 1950) may be barred by 
res judicata or principles analogous there- 
to, but, for that the material circumstances 
roust remain the same.) * AIR 1960 PunJ 
341 (348, 349): 62 Pun LR 475 (FB). (Case 
under Section 17 of Administration of Eva- 
cuee Property Act (1950), Section 17.) * 
AIR 1960 Pun] 354 (355, 356): 02 Pun LR 
191 (DB). (Case under Section 17 of Ad- 
ministration of Evacuee Properly Ordi- 
nance (27 of 1949).) 

27. Two suits or appeals tried together 
— Appeal from decision In one. — (1) A 

sues B for adjustment of accounts and for 
recovery of sums found due. A decree is 
passed in favour of A for Rs. 680. A and 
B both appeal, A on the ground that more 
is due and B on the ground that nothing 
is due to plaintilT but that money is due 
to him. Both the appeals are tried 
together and a single judgment is passed, 
wherebv B is granted a decree for 
Rs. 1,400. A’s appeal being dismissed, he 
prefers a second appeal from the decree 
in B’s appeal but not from the decree in his 
own appeal. Held that the second appeal 
was not barred by res judicata by reason 
of not appealing from the decree in his 
own appeal. AIR 1928 All 274 (275): 50 
All 517 (DB) * AIR 1927 Oudh 575 (575) 
(DB). 

(2) A sues B on a mortgage. B con- 
tends that the interest claimed is excessive. 
The suit is decreed in favour of A as 
claimed but costs are disallowed. A ap- 
peals against the disallow'uncc of costs and 
B against the award of interest. In a 
single judgment both appeals are disposed 
of by which A is given the disallowed costs 
in his appeal and interest also is reduced 
in B’s appeal. A then prefers a second 
appeal against the decree in B’s appeal. 
Held that the second appeal was not barr- 
ed by res judicata by reason of no appeal 
having been preferred against the decree 
for costs in his own appeal. AIR 1923 All 
490 (492): 45 All 506 (FB). (Overruling 
33 All 151.) 

(3) Where two suits or two appeals bet- 
ween the same parties and raising the 
same questions are tried together but sepa- 
rate and independent judgments arc given 
in each or where the two suits or appeals 
are tried by two different Courts and sepa- 
rate judgments are delivered, and a parly 
appeals from one leaving the other to be- 
come final against him, the rule of res 
judicata will apply and the appeal pre- 
ferred by him will be barred. AIR 1968 
Pal 146 (148): 1968 BLJR 169 • AIR 1939 

[Vol. 2.] 3 A. M. 45 


Sind 329 (331): ILR (1940) Kar 15 (DB) 

* (*21) AIR 1921 Cal 291 (292) (DB). 

(4) Two suits tried together — One 
for declaration of title and another for 
partition — Suit di.^posed of by same judg- 
ment but two separate decrees passed — 
Appeals against both decrees disinis.sed and 
second appeal preferred only against 
decree confirming decision in partition suit 

— Second appeal, held, was not maintain- 

able as decision in declaratory suit which 
was based on determination of question of 
partition operated as res judicata. .\IR 
1960 Orissa 47 (48, 49): ILR (1966) Cut 

36. 

(5) Title suits against same defendants 

— Plainlilfs in one suit, though different 
from plaintiffs in other prosecuting suit In 
a representative capacity — Suits tried 
together and decided by common judgment 
but separate decrees passed — Appeal 
against decree in one suit is barred either 
by Section 11 or by the general principles 
of res judicata wlien no appeal is pre- 
ferred against the decree in other suit or 
appeal ill that suit has been dismissed for 
default or olhcrwi.se. (1962) ILR 41 Pal 
581. 

(6) Where two suits or appeals in 

which the respective plainliifs or appellants 
raise inconsistent titles are tried together 
and a single judgment or two judgments 
one incorporating or dependent on the 
other arc given (whether a single decree 
or two decrees are drawn up), an appeal 
against the decree in one suit or appeal 
will not be barred by not appealing 
against the decree in the other suit or 
appeal. (1969) 1969-1 Mad LJ 241 * 

(1966) 68 Pun LR 871 (874) * AIR 1965 
Him Pra 7 (8, 9) * 77 Mad LW 644: 
ILR (1965) 1 Mad 57 “ (1963) 4 Guj LR 
282. (Overruled in AIR 1964 SC 1341.) * 
AIR 1962 Ori 141 (14G): ILR (1961) Cut 
690 • (’06) 33 Cal 1101 (1116, 1117) (SB) 

* AIR 1958 Punj 83 (80): ILR (1957) Puni 

1080 * AIR I93i Cal 353 (354) (DB) * 

AIR 1927 Lah 289 (306, 328): 8 Lah 384 
(FB). (This decision must be taken to 
overrule AIR 1927 Lah 98, AIR 1922 Lah 
390: 3 Lah 215: AIR 1921 Lah 346: 1 Lah 
368 and AIR 1919 Lah 42: 1 Luh 83 also 
AIR 1921 Lah 255 and AIR 1921 Lah 271.) 

* (’28) 109 Ind Cas 564 (566) (Lah) * 

AIR 1943 Mad 139 (142): ILR (1943) Mad 
235 (FB) * (’05) 29 Mad 333 (335) (FB) 

* AIR 1947 Nag 248 (251, 252): ILR (1947) 
Nag 691 (DB) * AIR 1941 Nag 199 (200): 
ILR (1942) Nag 325 (DB) * AIR 1944 
Oudh 220 (220, 225): 19 Luck 469 and 583 
(DB). 

[Bui see AIR 1959 Her 75 (77): 1958 Ker 
LT 616 * AIR 1966 Orissa 68 (70, 72.^ 73): 
ILR (1950) Cut 319 (DB).] 

(7) Suit for possession of immovable 
properly against two sets of defendants 
each of whom claimed a third of the pro- 
perly — Suit decreed by trial Court — 
Both sets of defendants appealing each 
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separately — Both appeals allowed and 
piaintilT’s suit dismissed — The appeal dis- 
posed of by one judgment but two decrees 
passed — PlaintilT appealing against both 
decrees but one appeal found time-barred — 
Held, that the other appeal was not barred 
by res judicata. AIR 1953 SC 419 (420;; 
1950 SCR 754. 

[See also AIR 1969 Cal 4 (9) (DBi. 

(AIR 1953 SC 419, Rel. on.) * 1966 Ker LT 
1112 (1113): 1966 Ker U 542. (AIR 1953 
SC 419, Rel. on.) * 1962 All WR (HC) 75: 
1962 All LJ (93). {Execution proceedings 
— Objections in two cases disposed of by 
single order — Appeal not filed in one — 
Maintainability of appeal in other unaffect- 
ed.) * ('56} AIR 1956 Raj 160 (106): ILR 
11956} 6 Rai 127 (DB) • (’55) AIR 1955 
All 543 (544) ♦ (’55) AIR 1955 Him Pra 
46 (48) * (’54) AIR 1954 Raj 58 (03): ILR 
(1953) 3 Raj 373 (DB).] 

l8) Where subject matter of each of the 
two suits or appeals is different and the 
decisions in the two proceedings though 
elated in one judgment really amounts to 
two decisions and not one decision com- 
mon to both proceedings an appeal filed 
against the decision in one proceeding will 
be barred by rule of res judicata if no ap- 
peal is filed against the decision in the 
other proceeding. AIR 1962 SC 338 (342); 
(1962) 3 SCR 759. 

(9) Two suits having common issues — 
Suits decided by trial Court on merits — 
Two appeals filed therefrom — One of 
them dismissed on ground of limitation or 
default in printing — Decision of Appeal 
Court will be res judicata. AIR 1966 SC 
1332 (1339): (1966) 3 SCR 300. (AIR 1946 
Oudh 33 (FB) and AIR 1927 Lah 1. Over- 
ruled.) 


(10) Where a decision is given simul- 
taneously in two suits, it cannot be a deci- 
sion in a former suit. But the moment 
the decree pa.^sed on the basis ot that 
judgment in one suit becomes final either 
because no appeal is preferred against it. 
or the appeal filed against it is dismissed, 
then at that point of lime there comes into 
existence a judgment which must be re- 
garded as final between the parlies so as 
to operate as res judicata in subsequent 
suits provided the other requisites of Sec- 
tion 11 are also present. AIR 1963 .411 210 
(212, 213. 214): 1962 All LJ 1153 (FB). 
(AIR 1957 All 106, Overruled.) 


(11) Where two suits raising a common 
issue against the same defendants were tri- 
ed together and disposed of by a 
common judgment and similarly the two 
appeals in the two suits were also heard 
together and one judgment followed, a 
second appeal against the judgment relat- 
inc to one appeal without any second ap- 
peal being preferred against the judgment 
Jn other appeal is barred by res judicula. 
26 Cut LT 309: ILR (1960) Cul 410. 


(12) Two suits X and Y tried together 

— Common judgment — Matter directly 
and substantially in issue in two suits dif- 
ferent but some issues common — Com- 
mrn issues heard and decided only in suit 
X and judgment in suit X kept in record of 
.,uit Y — Appeal from decision m 
suit X only — Appeal not barred by res 
judicata — Decision in suit Y does not 
utract Section 11 as decision was not given 
after hearing. AIR 1963 Guj 198 (205, 206, 
207). 

(13) Tw'o separate suits, one filed earlier 
and the oilier later, between the same 
parlies involving common issues — Suits 
disposed of by a common judgment — Ear- 
lier suit dismissed and later suit decreed 

— Appeal from decision in later suit only 

— Finding given in earlier suit cannot 
operate a.s res judicata in the appeal filed 
against the later suit hcc'ause a decision 
given simultaneously cannot be a decision 
in former suit. AIR 1954 Trav-Co 235 
(236) (DB). 

(14) Cross-suits having same subject- 

matter, parties and issue — Decree in one 
duplicate of other — Appeal from one 
only is not barred by res jii(ll< :ila — Case 
law analysed and classified - 1 hree types 

of cases pointed out. AIR 1947 Pat 125 
(128). 

(15) Two title suits against same defen- 
dant by two plaintiffs on ground of pur- 
chase in respect of different khatas in 
same village — Suits decreed — Appeal by 
defendant — Death of respondent in one 
appeal — Abatement of appeal — Other 
appeal is not barred by res judicata. AIR 
1958 Pat 562 (564). 

(16) Where matter litigated in two suits 
is not the same an appeal in one suit only 
will not be barred by non-appeal in the 
other. AIR 1927 All 540 (541) (DB) * 1062 
Ail LJ 604: (1962) Supp 3 SCR 217. 

(17) Companies (Court) Rules (1959) 

(Allahabad), Rule 176 — Official Liquida- 
tor rejecting claim for compound interest 
but admitting claim for principal and 
calculating simple interest — Appeals 
against rejection of compound interest, dis- 
missed — Decision in appeal would not 
operate as res judicata in subsequent ap- 
plication under Rule 176 for expunction of 
proof admitted by Liquidator. (1965) 1 

Com LJ 99: 1965 All LJ 330. 

(18) Husband’s suit for restitution of 
conjugal rights under Section 9 of Hindu 
Marriage .Act (1955) — Wife’s subsequent 
petition for judicial separation under Sec- 
tion 10 of the Act — Consolidation of pro- 
ceedings — Dismissal of both by common 
judgment — Decrees in two proceedings 
are separate — Husband not having ai^ 
pealed from dismissal of his suit is barred 
bv res judicata in getting a decree in the 
favour in wife’s appeal against dismipal 
of her petition for judicial separation. 

AIR 1965 All 280 (287). (AIR 1959 Keral® 
75, Doubted.) 
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(19) A filed partition suit against B and 
C. The trial Court decreed the suit. Two 
separate first appeals one by C and the 
other by B were preferred before the 
Single Judge who upheld the decree ol 
trial Court. Two separate Letters Patent 
appeals were preferred. The one filed by 
C was not proceeded with and it stood 
dismissed. 

Held, that, there could be no question of 
the application of the doctrine of res judi- 
cata. AIR 1965 Pat 87 (102. 103). 

28. Explanaliou iV — General. — (i) 
The rule of constructive res judicata as 
embodied in Explanation 4 is part of the 
general principles of the law of res judi* 
cuta and, therefore, the explanation can- 
not be said to have introduced any innovu 
tion in the law of res judicata. ('03) 20 
Mad 760 (767) (DI3). 

(2) An adjudication is conclusive and 
final not only as to the actual matter de- 
termined but as to every other matter 
which the parties might have litigated and 
have had decided as incidental to or essen- 
tinlly connected with the subject-matter of 
the litigation. 1960 All LJ 254 (258): 1960 
All WR (IlC) 238. 

(3) The principle underlying Explana- 
tion 4 is that where the parties have had 
an opportunity of controverting a matter, 
that should be taken to be the same thing 
as if the matter had been actually contro- 
verted and decided. ILR (1959) Cut 448 ♦ 
AIR 1939 Mad 818 (824) (DB). 

(4) Section 30 of the Patiala Relief of 
Indebtedness Act (5 of Smt. 1999) allows 
an objection that the decree-holder was not 
entitled to realise more than twice the 
amount of the money advanced, to be 
taken in execution proceedings though no 
objection was taken during the trial of the 
■suit, and therefore, the special enactment 
must have precedence over the principle 
of implied decision laid down in Explana 
tion 4 to this section. AIR 1952 Pepsk 
36 (36): 2 Pepsu LR 674. 

(5) Under Section 26 of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act (17 of 1950), the executing Court has 
to satisfy itself that one or the other of 
the conditions mentioned in Section 13 of 
the Act is satisfied before it executes the 
decree passed before the Act came into 
force. If the question whether any of the 
conditions mentioned in Section iS exist- 
ed was not raised in the trial Court, or 
if raised was not decided by it, the execut- 
ing Court can decide the question tor it- 
self. AIR 1954 Raj 43 (44): ILR (1952) 
2 Raj 290. 

(6) Di.'itincUon between Explanation IV 
and Order 2, Rule 2 pointed out. ('03) 26 
Mad 760 (766) (DB) • (1935) 157 Ind Cus 
368 (370) (DB) (Lah). 

(7) Where a matter is constructively in 
i.'-sue it cannot, of course, be said to have 
been actually he ird and decided. It could 
only be deemed to be heard and decided. 


AIR 1961 Cal 422 (429, 430) * 1960 All 
WR (HC) 238: 1960 All LJ 254 (258) • 
AIR 1954 Cal 506 (509) (DB) • (’26) 

AIR 1925 Cal 427 (420. 430) (DB) • (’14) 
AIR 1914 Mad 399 (416): 37 Mad 70 (FB). 

(8) Where the effect of the decision in 
the former suit is necessarily inconsistent 
with the defence that ought to have been, 
but not raised, tiial defence must be deem- 
ed to have been finally decided against the 
person who ought to have raised it. AIR 
1919 Bom 274 (275): ILR (1949) Bom 256 
* AIR 1944 Oudh 94 (95. 98, 99): 19 Luck 
428 (DB) • AIR 1942 All 410 (421): ILR 
(1942) All 624 (DB) • (’35) 157 Ind Cas 
381 (382) (Cal) » (’35) 61 Cal L Jour 301 
(302) (DB). 

(9) A matter constructively in issue will 
not be deemed to have been decided where 
the case has not been tried upon the 
merits, as where the prior suit was dismiss- 
ed for non-joinder of parlies. AIR 1922 
Mad 259 (262) (DB). 

(10) Explanation IV does not dispense 
with the other essential requirements ol 
the section such as the sameness of the 
parties, the competency of the Court, and 
litigation under the same title. 61 Bom LR 
1607: ILR (1960) Bom 154. (Prior suit 
by plaintiff in a Court having no jurisdic- 
tion to try it — Plea that defendant’s debts 
had been extinguished by law not raised 
therein by plaintiff — As decree in the 
suit is void, plaintiff is not debarred from 
raising the plea in a subsequent suit for 
declaration that defendants’ debts had been 
extinguished.) • AIR 1930 Mad 264 (267) 
(DB) • AIR 1927 Oudh 341 (344) (DB). 

(11) Explanation IV does not apply 

where the ground of attack or defence has 
actually been raised but not decided. AIR 
1939 Mad 818 (824) (DB) * AIR 1931 

Oudh 157 (158) (DB) • AIR 1939 Cal 1 
(3) (DB) • AIR 1921 Mad 21 (22, 23) 

(FB). 

[But see AIR 1938 Pat 427 (428) (DB).] 

(12) Explanation IV cannot be applied 
against a person who has been successful 
in the previous suit. AIR 1943 Oudh 231 
(233) (DB). 

(13) Plea of non- joinder rejected as hav- 
ing been raised at late stage — Plea will 
be barred by constructive res judicata if 
it ought to have been raised at proper 
time. AIR 1926 Cal 511 (511) (DB). 

(14) Plea of constructive res judicata 

must be found firmly by proving the facts 
from which a Court can infer that at the 
critical time the person sought to be 
barred might and ought to have raised 
the plea. 1940 Nag L Jour 562 (.5651 

(DB). 

(15) The explanation applies to the 
plaintiff to the same extent as it applies 
to the defendant. (’92) 1892 All WN 224 
(225) (DB) • (’04) 6 Bom LR 594 (597, 
508. 599) (DB). 

(16) The doctrine of cuiistructive res 
judicata applies wherever the issues in- 
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volyed in the two litigations arc identical. 
It is not necessxirv that the property con- 
cerned must be the same. AIR 1953 SC 
33 (39): 1953 SCR 154 * AIR 1942 All 410 
(421): ILR (1942) All 024 (DB) * AIR 
1942 All 267 (287): ILR (1942) All 518 
(DB). (AIR 1922 PC 80: 45 Mad 320: 49 
Ind App 129, Rcl. on.) 

[See however AIR 1950 FC 142 (179): 
1949 FCR 715.] 

(17) Principle ol' constructive res luai- 
cata applies to a proceeding for scaling 
down of decree debt under Madras Agri- 
culturists Reliel Act (4 of 1938). AIR 1957 
.\ndh Pra 841 (843). 

(18) Queslioji as to territorial jurisdic- 
tion or valuation impliedly decided in a 
prior suit cannot be re-agitated in a subse- 
quent suit between the .^amc parties. AIR 
1938 Mad 257 (262) (DB). 

(19) Object of Explanation IV is to 
compel the plaintiff or defendant to rely 
upon all grounds of attack or defence 
which wese open to them. 1965 All WR 
(HC) 22 * AIR 1956 Pepsu 69 (72) * AIR 
1954 Cal 90 (93) (DB) * AIR 1937 Lah 
872 (874): ILR (1937) Lah 496. 

(20) A parly is bound to bring forward 
his whole case in respect of the matter 
in litigation, which was open to him 
upon the points for decision in the suit. 
He cannot abstain from relying upon, or 
abandon, a ground of claim which is in 
question and proper for consideration, and 
afterwards make it a cause of fresh suit 
in respect of the same subject-matter. AIR 
1953 Madh B 270 (272) • AIR 1953 Mad 
914 (915, 916) (DB) * AIR 1949 Pat 197 
(206): 26 Pat 717 (DB) * AIR 1934 Mad 
68 (70) * (1968) 2 Mys LJ 54: 15 Law 
Rep 219. 

(21) Where a plaintiiT might and ought 
to have urged a question in a former liti- 
gation, he would be estopped from rais- 
ing the same question in a subsequent 
suit. AIR 1968 J & K 35 (36): 1968 Hash 
LJ 33. (Revision against interlocutory order 
— Objection to its maintainabilily not 
taken — Case remanded and lower Court 
taking sonic decision — Second revision on 
same grounds — Objection to its main- 
tainability cannot be taken as two contra- 
dictory findings might be recorded in the 
same case.) • 1965 All WR (HC) 348: 1965 
All LJ 714 • AIR 1964 Punj 408 (409, 410): 
66 Pun LR 1005 * ILR (1955) 2 Cal 460 ^ 
AIR 1954 Cal 202 (205) * AIR 1958 Bom 
152 (153, 154): ILR (1957) Bom 548 * AIR 
1957 Punj 19 (20) (DB) * AIR 1954 Pat 
318 (319) (DB) • AIR 1957 Andh Pra 841 
(843) * AIR 1950 Hyd 62 (63): ILR (1951) 
Hyd 70 (DB) * (’87) 11 Bom 708 (723) 
(DB) • (’93) 20 Cal 79 (85): 19 Ind App 

234 (PC). 

^22) Defendant, who does not raise all 
the objections which he might and ought 
to have raised in answer to the plaint 
claim, will be barred from raising those 


defences. (1968) 1 An WR 427 * 1968 
MPLJ 301: 1968 Lab LJ 438 * 1967 BLJR 
606 (DB) =*= AIR 1966 Andh Pra 269 (2711: 
(1966) 1 Andh WR 50. (Suit for admini- 
stration of estate of llie testator — Pre- 
liminary decree, that the specific bequest 
be given effect to, confirmed by Iligh 
Court and Supreme Court — No objection 
can be raised against it in final decree 
proceedings both on grounds of res judi- 
cata and Section 97.) * 1965 BLJR 452 • 
(1964) 2 Andh LT 245: ILR (1964) Andh 
Pra 740 * ('64) 30 Cut LT 278 (280) * 
1962 Ker LT 715 * (1961) 2 Ker LR 636: 
1961 Ker LT 998 (1000) ♦ AIR 1961 Punj 
391 (393): ILR (1961) 2 Punj 151 ♦ AIR 
1960 Cal 489 (491): 64 Cal WN 488 * ILR 
(1960) Mys 120 ♦ 1959 Ker LJ 1227: 1959 
Ker LT 1094 * 1959 Ker LJ 419: 1959 Ker 
LT 364 • AIR 1959 Orissa 74 (77): ILR 
(1959) Cut 142 1958 Andh LT 809 • 

(’57) 59 Bom LR 610 (615). (Overruled 
on another point in AIR 1969 Bom 74.) • 
Madh BLJ 1955 HCR 20 ♦ AIR 1956 Bom 
49 (52): ILR (1955) Bom 1021 (DB) * 
AIR 1957 Cal 128 (131) (DB) * (’66) ILR 
(1955) 2 Cal 460 (469) (DB) » AIR 1955 
Mad 670 (673): ILR (1956) Mad 307 

(DB) * AIR 1954 Madh B 89 (93): ILR 

(1953) Madh B 265 (DB) * AIR 1952 Mys 
32 (34): ILR (1952) Mys 139 (DB) * (’50) 
1950 Trav-Co LR 425 (431) (DB) * AIR 
1949 Pal 340 (342): 27 Pal 835 (DB) * 
AIR 1945 PC 132 (133): ILR (1945) Kar 
(PC) 299 * AIR 1930 PC 177 (178): 57 Ind 
App 181: 52 All 272 » (’13) 40 Cal 1 (20): 
39 Ind App 237: 6 Low Bur 119 (PC) * 
(’89) 16 Cal 082 (691): 16 Ind App 107 
(PC) • AIR 1924 Mad 608 (609): 47 Mad 
476 (DB). 

(23) The Explanation refers to grounds 
of defence which would have been good 
and proper grounds of defence. (*04) 26 
Ali 61 (65, 67, 68} (FB). 

(24) Explanation refers to the condition 
of things at the time the former suit w«.^ 
inrtituted and does not refer to grounds 
which may come into existence by some 
act of the plaintiff. (*07) 10 Oudh Cas 145 
(153) (SB). 

(25) Relief prayed not dependent on 
adjudication of particular matter — Matter 
cannot be deemed to have been decided by 
judgment which does not deal with it. 
(’41) AIR 1941 Mad 753 (759L 

(26) If the question whether the debtor 
was an agriculturist was not raised during 
the pendency of the suit and the suit was 
not got transferred to the Debt Settlement 
Officer, the question of transferring the 
execution proceedings to the same officer, 
that is of permitting the Judgment-debtor 
to raise the contention that he was an 
agriculturist, was barred by principles of 
res judicata. AIR 1955 Ajmer 43 (44): 
1905 AMLJ 29. 

(27) “Suit” in Explanation IV does not 
include appeal. 1965 All WR (HC) 22. 
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(28) Section 11, Explanation 4 cannot 
apply to a ground of defence which would 
convert the suit into a suit of a different 
type cognisable by different tvpe of 
Courts. il963) 4 Guj LK 90; ILR (1963) 
Guj 1. 

(29) A suit for partition not only 
means one for partitioning the properties 
alone but also of the profits and emolu- 
ments arising out of the said properties 
when such partition is permissible. Hence 
a separate suit for mesne profits, which 
more accurately and appropriately should 
be described as a suit for accounts, cannot 
lie as hit bv Explanation IV to Section 11. 
ILR (1958)'Cut 161 (165). 

(30) Application for stay under Sec- 
tion 34, Arbitration Act — Immediately on 
conclusion thereof application of slay 
under Section 10, Civil P. C. taken out — 
If latter application could not be combin- 
ed with former application, no question of 
res judicata can arise. AIR 1966 Cal 382 
(386): 70 Cal \VN 375 (DB). 

(31) Omission to plead set-off in former 
suit — Omis.sion docs not take away right 
of suit. Madh BLJ 1954 HCR 1325. 

(32) All grounds of attack and defence 
must be taken even if they can only be 
taken up in alternative except in case, 
when it would be inexpedient for a parly 
to do so. AIR 1959 Raj 197 (199, 200): 
1959 Raj LW 367. 

29. “Might”. — (1) Where a parly could 
not have raised a ground of atiack or 
defence, the rule of constructive res judi- 
cata will not applv. 1965 All WR (HC) 
562: 1965 All LJ 1007 • 1965 All WR (HC) 
22 • (’62) 66 Cal WN 692. (Previous 

suit for partition, damages and mesne pro- 
fits — Decree silent .on the point of 
damages and mesne profits — Subsequent 
suit for future damages and mesne profits 
not barred by actual res judicata.) • AIR 
1954 Cal 113 (118): ILR (1956) 1 Cal 1 
(DB) • AIR 1954 Kutch 19 (20) * AIR 
1954 Mad 477 (479) (DB) * (’50) AIR 1950 
U1 121 (126) (DB). 

(2) A plea not permitted by law cannot 

be said to be one which might have been 
raised. AIR 1963 Bom 100 (106): 64 Bom 
LR 322 (DB). (AIR 1947 Bom 307. Rel. 
on.) • AIR 1959 Punj 123 (127): 60 Pun 
LR 528 • AIR 1950 Pat 194 (196) ♦ (’57) 
1957 All L Jour 326 (329). (Suit for pre- 
emption — Defence that transaction was 
not sale but mortgage could not be taken 
under U. P. Regulation of Agricultural Cre- 
dit Act.) ♦ (’55) AIR 1955 Mys 88 

(90): ILR (1955) Mys 271 (DB) • (’50) 

AIR 1950 Hvd 59 (62): ILR (1951) Hyd 112 
(DB) • (’42) AIR 1942 Cal 586 (587): ILR 

(1943) 1 Cal 128 (DB) • (’20) AIR 1920 

Cal 888 (889) (SB) * (’17) AIR 1917 PC 
111 (114). 

(3) Matter which could be raised only 
with Court's permission is not contem- 


plated by Explanation IV. 1965 All WR 
(HC) 22. 

i4) Suit to establish title under certain 
transfer — Plea of fraudulent transfer 
under Section 53, T. P. Act, not permitted 
by law — Subsequent suit to .sol aside 
transfer on that plea is not barred. AIR 
1925 Mad 1107 (1107). 

(5) In a suit for a declaration that a 
decree is null and void, the plaintiff could 
not ask for the relief of restitution as such 
relief by way of suit is barred by Sec- 
tion 144, sub-clause (2). AIR 1919 Sind 
79 (79): 13 Sind LR 153 (DB). 

(6) Dismissal of application for declara- 
tion as guardian — Subsequent applica- 
li('n for appointment as guardian is not 
barred by constructive res judicata as the 
applicant could not have made an alter- 
native case that he shorild be appointed as 
guardian. .AIR 1958 Cal 545 (545) (DB). 

(7) Where the facts on which a plea 
might have been raised bv a party were 
n<d within his knowledge at the lime of the 
former suit, it could not be said that he 
might have raised it. .AIR 1948 Nag 150 
(1.53): ILR (1947) Nag 985 * (’07) 9 Bom 
LR 1023 (1023) (DB) (’88) 15 Cal 800 
(808): 15 Ind App 106 (PC) * AIR 1917 
Lah 19 (21): 1916 Pun Re No. 94. 

(8) Want of knowledge or mistake must 
be one of fact. A plea not raised owing 
to a wrong view of the law cannot be 
said to be one which could not have been 
raised. AIR 1929 All 400 (402). 

(9) Pica not raised for want of know- 
ledge — Fact with due diligence could 
have been discovered — Plea is barred by 
res judicata. .MR 1941 Nag 346 (349) 
(DB). 

(10) Plea based on facts w'hich did not 
exist at lime of former suit but which 
came into existence subsequently cannot be 
said to be one which might have been rais- 
ed in former suit. ILR (1967) Guj 408 * 
AIR 1962 Raj 96 (97): 1961 Raj LW 638 • 
AIR 1961 All 278 (279): 1960 All L,T 593 (DB). 
(Owing to change of law question to be 
decided at subsequent stage depending on 
different facts — Decision at previou.’^ 
stage not res judicata.) * AIR 1956 Nag 93 
(95): ILR (1955) Nag 72 (DB) * AIR 1950 
Hvd 62 (63): ILR (1951) Hyd 70 (DB) * 
AIR 1942 Lah 153 (159): ILR (1942) Lah 
559 (FH) * AIR 1931 All 635 (639): 54 All 
299 (FB) • (’04) 26 All 61 (65, 67. 68) 
(FB). 

(11) The dismissal of a suit for declara- 
tion of title as owner does not bar a fresh 
suit on basis of his title by adverse pos- 
session completed after the decision of the 
previous suit. AIR 1926 Lah 668 (669) 
(DB) * (’ll) 33 All 463 (465) (DB). 

(12) A decree in a previous partition suit 
where it has not been executed, does not 
bar a fresh suit for partition on a right 
to partition arising subsequently to the 
first suit, as to all points, however, which 
were or ought to have been decided in 
the first suit. They will, of course, be bar- 
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red. AIR 1959 Pat 331 (334): 1959 BLJR 
392 ♦ AIR 1955 Pepsu 28 (29): ILR (1955) 
Patiala 9 (DB) ♦ AIR 1957 Andh Pra 40 
(41) * (’15) AIR 1915 All 1 (2): 37 All 
155 (158) (DB) * AIR 1923 Bom 467 (468) 
(DB) • AIR 1928 Cal 459 (461) (DB). 

[See also AIR 1958 Assam 67 (68): ILR 
(1956) 8 Assam 177 (DB).] 

[See however AIR 1946 Sind 158 (159, 
160): ILR (1946) Kar 140.] 

(13) Refusal to settle scheme in previous 
suit does not operate as bar to subsequent 
suit to have a scheme framed when the 
occasion arises at a later date. AIR 1922 
Mad 413 (414, 415) (DB). 

(14) Decree for restitution of conjugal 
rights not executed — Wife returning to 
house and afterwards deserting — Second 
suit for restitution not barred. (’94) 18 
Bom 327 (329) (DB). 

(15) Charge decree for maintenance — 
Executing Court refusing to execute it on 
ground that it was declaratory — Second 
suit to enforce charge — Subsequent 
transferees of charged property impleaded 
as parties — Plea by transferees that they 
being transferees for consideration without 
notice of charge were not bound by it is 
not barred. AIR 1951 All 141 (154): ILR 
(1953) 1 All 284 (DB). (AIR 1940 Nag 
163: ILR (1941) Nag 513, Approved.) 

30. “OughI”. — (1) Under E.xpIanation 

ly a plea must be one which not only 
might have been raised in the former suit 
but ought to have been raised therein. 
(’49) AIR 1949 PC 143 (146): 76 Ind App 
85: ILR (1949) Bom 110 ♦ AIR 1964 Andh 
Pra 99 (100, 101) * (1963) 2 An WR 348 
(350). (Attachment before judgment — 
Failure to raise objection to attachment — 
Parly not barred from raising the same 
in execution.) ♦ AIR 1962 Punj 147 (149): 
63 Pun LR 716 • ILR (1957) Bom 403 
(409). (The plea that the judgment debtor 
is an agriculturist and thie house is not 
liable to be sold can be raised at any time 
before the sale is actually held.) • 1965 
Pun LR (Supp) 172 • (’56) 1956 Andh WR 
544 (546) * AIR 1953 Mad 548 (548): ILR 
(1953) Mad 607 (DB) * AIR 1931 PC 5 
(9): 10 Pat 284: 53Tnd App 17 • AIR 1928 
All 721 (723): 50 All 394 (DB) • AIR 1935 
Lah 753 (756) (DB). 

(2) Whether a matter ought to have 

been made a ground of attack or defence 
in the previous suit depends on facts of 
each case. AIR 1963 Ker 313 (314, 315): 
ILR (1963) 1 Ker 240 • AIR 1900 J & K 
123 (124, 125) * 1956 Andh WR 544 

(546) • AIR 1939 Cal 692 (694): ILR 

(1939) 2 Cal 551 (DB) * (’93) 20 Cal 79 
(85). 

(3) One of the most important tests to 
determine whether a plea which might 
have been raised is also one which ought 
to have been raised, is to see whether the 
matters raised in the two suits are so 


dissimilar that their union might lead to 
confusion. (1966) 32 Cut LT 766 (773): 
ILR (1966) Cut 307 * AIR 1960 J & K 123 
(124, 125) ♦ AIR 1956 Trav-Co 266 (267) 
(DB) * (’93) 23 Cal 79 (8#): 19 Ind App 
234 (PC) ♦ AIR 1938 Lah 443 (444): ILR 
(1938) Lah 729 * AIR 1928 Rang 9 (10. 
11): 5 Rang 565 (DB). 

(4) The following pleas cannot be said 
to be such as ought to have been raised 
in the former suit: 

(a) Pleas that will make the suit bad 
for multifariousness or will embarrass the 
trial thereof. AIR 1954 Mad 477 (479) 
(DB) * (’90) 14 Bom 31 (52) (DB) ♦ AIR 
1935 Lah 753 (756) (DB). 

(b) Pleas irrelevant to the suit. AIR 
1925 Mad 226 (226) * AIR 1932 Bom 222 
(223): 56 Bom 292 (DB) * AIR 1920 Pal 
291 (322): 5 Pat L Jour 164 (DB). 

|c) Pleas, the evidence in support of 
which is such that it might be destructive 
of the other pleas. AIR 1963 Ker 313 (314, 
315): ILR (1963) 1 Ker 240 * AIR 1956 
Trav-Co 266 (267) (DB) * (’08) 31 Mad 
385 (396) * AIR 1931 Bom 187 (189) 
(DB) * AIR 1935 Lah 753 (756) (DB). 

(d) Pleas based on cause of action 
which cannot be united without inconsist- 
ency and confusion. -4IR 1957 Andh Pra 
76 (78) • AIR 1957 Mad 470 (471): ILR 

(1957) Mad 968 (DB) • ILR (1954) Mys 
150 (153) (DB) • AIR 1940 Lah 27 (29. 
30). 

(5) Point which the Court, in its dis- 
cretion, may or may not decide — It can- 
not be said that it ought to have been 
raised. AIR 1961 Bom 97 (103): 62 Bom 
LR 360 (DB) * AIR 1927 Mad 120 (121) 
(DB). 

(6) A plaintilT who acquires a fresh 
claim during the pendency of his suit not 
bound to rely on that new right in the 
pending suit. 1958 Ker LT 808: 1958 Ker 
L.1 954 • AIR 1949 Mad 586 (590): ILR 
(1950) Mad 101 (FB). 

(7) Point which the Court itself is 
bound to take whether raised by the 
parties or not is not one which ought to 
be taken bv a parly. AIR 1959 Punj 521 
(522): 61 Pun LR 403 (DB) * AIR 1950 
Cal 513 (515) (DB). 

(8) Alternative cases the evidence to 
establish which is same ought to be taken 
in previous suit. (’56) AIR 1956 Trav-Co 
266 (267) (DB). 

(9) In a suit for pre-emption the 
challenge to the right of the vendor to 
sell the property is clearly outside the pur- 
view of the suit. Where, a suit for pre- 
emption is dismissed, a subsequent suit by 
the same plaintiff on the basis that vendor 
had no title to sell the property is not 
barred by constructive res judicata. AIR 
1060 J & K 123 (124-125). 

31. Grounds of atfark. — (1) Grounds of 
attack contemplated are those in respect of 
the claim made and not other claims that 
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were open to the plaintiff. AIR 1944 Mad 

9R (101. 102) (DB). 

(2) Plaintiff bound to set up all the 
Srounds of his title in the alternative in 
respect of the claim made by which he 
became entitled to the relief. .AIR 1931 
Mad 268 (269) • (‘76) 2 Cal 152 (172. 173, 
177) (FB) • (‘01) 25 Bom 189 (192, 197, 
201) (DBj * AIR 1961 Puni 322 (325). 

(3) If plaintiff sols up n title to certain 

properties and he has two or more alterna- 
tive capacities on which to rest such title, 
he must di.'^close both or all those capa- 
cities. (’23) 71 Ind Cas 1009 (1011) 

(Pesh) * AIR 1958 Bom 152 (153, 154): 
UR (1957) Bom 548 * AIR 1959 Raj 197 
(199, 200): 1959 Raj LW 367. 

(4) Where the capacity in which he sues 
in the subsequent suit is one in which he 
is a stranRcr to the capacity in which he 
sued in the former suit, he need not set up 
both the capacities in the former suit. (’10) 
34 Bom 416 (419) (DB) * AIR 1938 Lah 
139 (145) (DB). 

(5) A's suit against B for money on basis 
of contract for supply of goods dismiss- 
ed: — Second suit by .A against B for same 
amount as compensation for services ren- 
dered in supplying goods is barred. (’12) 
16 Ind Cas 374 (375) (DB) (Low Bur). 

(6) Suit by minor to set aside compro- 
mise on ground of fraud dismissed — Se- 
cond suit to set aside compromise on 
ground of want of sanction under O. 32, 
R. 7 is barred. (’98) 21 Mad 91 (99) (DB). 

(7) A sues on basis of his claim on 
nearnc.'^s of kin but docs not mention the 
family custom but for which the near- 
ness could not be proved. His suit is dis- 
missed on the merits. Subsequently he 
files a suit for the .^ame relief basing his 
claim on nearness of kin by family custom. 
His suit is barred. AIR 1925 PC 55 (57): 47 
All 158: 52 Ind App 100. 

(8) A sues to eject B from certain pro- 

perties on the ground that he is the rever- 
sionary heir of one X deceased. Failing 
in this suit he brings a fresh suit for the 
same relief on the ground that he is the 
heir of Y (who had died even at the time 
of the former suit.). The suit is barred. 
AIR 1926 Mad 234 (234) * AIR 1920 Nag 
37 (38) • (‘31) AIR 1931 Bom 114 (IIG) • 
AIR 1923 Mad 257 (259): 46 Mad 135 

(DB). 

(9) An alternative claim need not be 
added if there would be a distinct in- 
congruity between the two claims. AIR 
1945 Lah 210 (211) (DB). 

(10) Suit by a.«>signec of a promissory 
note against promisor and assignor for 
relief against both jointly or severally — 
Ground that the assignment has failed for 
want of consideration must be taken to be 
one which might and ought to have been 
raised and impliedly decided. AIR 1929 
Oudh 172 (174): 4 Luck 603 (FB). 


32. Grounds of defence. — (1) A party 
having several grounds of defence to a 
suit is bound to set forth all such ground.^ 
and cannot reserve any one or more of 
them for a separate suit. AIR 1953 Nag 
19 (20) * (’50) 19.50 Trnv Co LR 425 

(430) * AIR 1947 Cnl 393 (397) (DB) • 
AIR 1942 All 267 (287): ILR (1942) All SIR 
(DB). 

(2) When a plaintiff claims an estate 
and the defendant, being in possession, 
resists that claim, he is bound to resist it 
upon all the grounds that it is possible 
for him, according to his knowledge then, 
to bring forward. (’66) II .Moo Ind .App 
50 (73) (PC). 

(3) Grounds of defence must be such a.s, 
if raised, wouid defeat the plainlitT’s claim. 
AiR 1949 Bom 274 (275): ILR (1949) 
Bom 2.56 * AIR 1942 Oudh 354 (356) 
(DB) • AIR 1924 Lah 83 (83) (DB). 

(4) Parly not bound to raise ground of 

d<*fence if it is no answer to plaintiffs 
claim. AIR 1946 Nag 277 (295): ILR 

(1946) Nag 159 (DB) * (’35) 62 Cal L Jour 
15.3 (168) (DB). 

(5) An assertion may be a claim if the 
defendant treats It as such bv denying it 
and inviting the Court's decision thereto. 
AIR 1941 Cal 574 (578). 

(6) vSiiit f(»r ejectment — Defendant not 
setting up his right of redemption — Suit 
by defendant for redemption not barred — 
Existence of such right not valid defence 
tf- suit for eiectment. AIR 1921 Nag 69 
(70): 17 Nag LR 3.3. 

(But sec AIR 1953 Nag 19 (21).] 

(7) Suit by purchaser of certain pro- 
perties from certain members of a joint 
Hindu family, to recover those properties 
intpleading alienees of other properties 
from same members a.s parlies — Tht» 
latter need not claim possession of their 
properties in tliat suit inasmuch as such 
a claim will not be an answer to plaintiff's 
claim. AIR 1927 Mad 61 (62) (DB). 

»8) Suit for certain sum of money — 
Failure to claim set off under Order 8. 
Rule 6 not a bar to defendant claiming 
same in separate suit — But if former suit 
is on general balance of account defendant 
must plead it as a ground of defence. 
(’55) Madh BLJ 1955 HCR 743 (746) • 
AIR 1915 Mad 1213 (1213) (DB) * (’07) 
1907 All WN 275 (275). 

(9) In a suit for possession of land 
ba.sed on title, a claim for compensation 
for the improvements made by the defen- 
dant ought to be set up by him in defence. 
(’38) 42 Cal WN 110 (114) (DB). 

(10) Failure of defendant to claim a 
sel-ofT in respect of Government revenue 
paid by him, in defence to a suit for 
mesne profits against him, would not pre- 
clude him from claiming it in a separate 
suit. AIR 1941 Mad 847 (850) (DB). 

(11) A plea of constructive res judicata 
must be determined only with reference to 
the suit as framed and not with reference 
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to what under the law the suit must 

have been. AIR 1939 Mad 70 (7o) (DB). 

(12) Application for leave to appeal to 
Supreme Court — \’alualion adopted in 
plaint and accepted for appeal by defen- 
dant — Party applying for certificate can 
show higher and real value of subject- 
matter — lie is not precluded from doing 
so by provisions of Section 11. AIR 1961 
Mad 511 (514, 515): (1962) 1 Mad U 05 
(FB). 

(13) Suit on mortgage — Preliminary 
decree for sale of the iudgment-debtor’s 
house passed — House subsequently 
exempted from sale under Section 60 (c) 
(U. P. Amendment) Act, 1948 — Judg- 
ment-debtor not pleading such exemption 
cither at the time of the passing of final 
decree or at the time of first two ap- 
plications for execution of decree for sale 
of house — Judgment-debtor is not barred 
by Ihc principle of constructive res .judi- 
cata from raising tlie objection at the lime 
of the third application for execution — 
In view of U. P. Amendment it was the 
duly of the Court itself to refrain from 
passing an order directing the sale of the 
house, even though the iudgmcnl-dcbtor 
did not take any objection. AIR 1964 All 
34 (36). 

(14) Where in a previous suit the deci- 
sion was that qua the properly in dispute 
B the sister of the last male liolder was 
not an heir in the presence of his 
collaterals, and the suit would have failed 
if she was the next heir. 

Held, that the question whether B was 
the next heir in preference to the collate- 
rals was directly and substantially in 
dispute. The decree in that suit meant 
that B\s claim to succeed in preference to 
the collaterals of her brother was negativ- 
ed and would operate as res judicata in a 
subsequent suit which was between her or 
persons claiming through her on one hand 
and those very collaterals on the other. 
(1960) 62 Pun LR 70 (72) (DB). 

(16) Pre-emptor’s suit for possession 
against tenant, vendee, decreed after coming 
into force of Section 17-A of Punjab Act 
10 of 1953 — No plea by tenant under 
Seclion 17-A — Possession dcliycred — 
Application by tenant in executing Court 
after prescribed period for restoration of 
possession under Section 17-A held main- 
tainable — Decree being contrary to law 
and inexcculable under Section l?-.^ of 
Punjab Act (10 of 1963), failure to raise 
objection under Section 17-A would not 
estop tenant by doing so by principles of 
constructive res judicata, (1964) 66 Pun 

FR 24. ^ , 

33. Mortgage suits — Several suits for 

redemption of same mortgage.— (1| 
Where a decree for redemption merely 
directs that in case of default in 
payment of the decretal amount with- 
in the lime prescribed the case shall 
stand dismissed and if no payment is 


made within the time prescribed a second 
suit for redemption of same mortgage is 
not barred. The reason is that by the 
Proviso to Section 60, T. P. Act, 1882 the 
right to redeem subsists unless it has been 
extinguished by order of the Court. (’34) 
AIR 1934 PC 203 (207, 208): 61 Ind App 
362: 56 All 561 * (’57) AIR 1957 Rai 321 
(325. 326): ILR (1957) 7 Raj 964 (DB) * 
ILR (1967) 2 Mad 124 ♦ AIR 1965 Ker 153 
(163, 154): (1964) 1 Ker LR 158. 

(1-A) Suits for redemption under* Sec- 
tion 60 Transfer of Property Act (1882) 
arc not excluded from operation of prin- 
ciples of res judicata. AIR 1963 Mad 226 
(230, 231) (DB). 

(2) Where the prior decree for redemp- 
tion does nol provide that in default of 
payment wilhin the lime fixed, the right 
of redemption must be extinguished, a 
fresh suit for redemption is not barred. 
AIR 1950 FC 1 (6): 1949 FCR 484. (AIR 
1945 Mad 225: ILR (1945) Mad 803. Revers- 
ed.) * (’55) ILR (1955) Punj 830 (836) ♦ 
AIR 1953 Orissa 17 (19): ILR (1952) Cut 
493 (DB) ♦ (’50) ILR (1950) All 254 (259) 
(DB) * AIR 1945 Bom 307 (310) (DB) • 
AIR 1941 Mad 217 (221) (DB) * AIR 1936 
Pat 420 (421): 15 Pat 607 (DB) * AIR 
1959 Orissa 122 (125). 

I See also (’53) AIR 1953 Trav-Co 265 
(265).] 

(3) Prior suit for redemption of usufru- 
cluary mortgage — Decree for redemption 
allowing mortgagor a right to set off 
arrears of purappad due to mortgagee at 
time of redemption — Decree becoming 
time barred — Second suit for redemption 
within limitation — Claim for set off 
of arrears of purappad against mortgage 
money held not barred by res judicata. 
ILR (1953) Trav-Co 196. 

(4) All matters actually decided, such as 
the amount due, will be conclusive and 
cannot be rajsed in the fresh suit. (’40) 
AIR 1940 Oudh 273 (274): 15 Luck 545 
(DB). 

(5) In a suit for redemption brought by 
the plainliff as successor of the mortgagor, 
the question of the plaintiff’s right lo 
sue is directly and substantially in issue 
and a finding on the question will operate 
as res judicata in a subsequent litigation. 
AIR 1960 All 85 (86. 87): 1959 All LJ 815. 

(6) Suit for redemption — Parly in pos- 
session impleaded as defendant — Defen- 
dant raising merely a plea of paramount 
title by adverse possession — Defendants, 
nol raising the plea that they were ten- 
ants who could be ejected only in proceed- 
ings taken under Bihar Buildings (Lease, 
Rent and Eviction) Control Act (3 of 1947) 
— Statement in plaint also denying that 
defendant was tenant inducted by m<^t- 
gagee — Court after considering the de- 
fence passing decree for redemption 
Defendant is barred from raising the pic* 
of his tenancy in execution proceedings. 
AIR 1964 Pal 482 (483): 1964 BLJR 607. 
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Suits for redemption and settlement of ac- 
counts. — (7) Decree in suit for redemp- 

tion — Separate suit for mesne profits 
between dale of payment under prelimi- 
nary decree and date when morl^jagor is 
put in possession of mortgaged property is 
not barred. AIR 1918 Mad 284 (284) (DU). 

[See also AIR 1957 Pat 446 (446, 447) 
(DB). (Suit for redemption — Subsequent 
suit for contribution in respect of rent paid 
is barred.)] 

Suits for redemption of several mort- 
gaf^es. — (8) Several mortgages by mortgagor 
in favour of same mortgagee — Suit for 
redemption of one of such mortgages can- 
not bar a subsequent suit for redemption 
of other mortgages. (’06) 29 Mad 153 

(154) (FU) * AIR 1930 Mad 264 (266) 

(OB). 

Suits for redemption for oicclmciit. — 

(9) A suit for redein])tion of a mort- 
gage does not bar a subsequent suit by 
the mortgagor as a proprietor for cied- 
ment of the mortgagee and vice versa, the 
matters involved in the two suits being 
totally different and distinct. AIR 1940 
Cal 550 (552): ILR (1940) 1 Cal 544 ♦ AIR 
1929 Lah 833 (833, 834) (DB). 

(10) In a suit by a prior mortgagee 
against the puisne mortgagee for eject- 
ment, the latter is not bound to set vip 
his title to redeem as it is not a valid 
ground of defence to the suit in ejectment. 
AIR 1921 Nag 69 (70): 17 Nag LR 33. 

[See also AIR 1939 Bom 303 (304, 305).] 
[But see AIR 1953 Nag 19 (21).l 

(11) Where mortgagor sues to eject the 

mortgagee, not entUlcd to possession under 
his mortgage, the latter need not set up 
his rights under his mortgage, (’04) 14 

Mad L Jour 485 (487) (DB). 

(12) Suit for possession by mortgagor on 
basis of absolute title treating mortgagee 
as trespasser dismissed — Subsequent suit 
for redemption not barred. AIR 1940 Cal 
550 (552): ILR (1940) I Cal 544. 

Several suits for sale by mortgage. — 

(13) Suit for sale by the mortgagee is not 
barred by reason merely of a decree for 
sale passed on same mortgage in prior suit 
so long as such a suit is not barred by 
Section 67, T. P. Act. AIR 1953 Mad 32 
(38) (DB) * AIR 1966 Ker 273 (275, 276): 
1966 Ker LT 376. 

Suit by puisne mortgagee against the 
mortgagor and the prior mortgagee. — (14) 
In a suit by puisne mortgagee, a prior 
mortgagee impleaded as a parly need not 
set up his prior mortgage as a ground of 
defence unless the prior mortgage is im- 
pugned or sought to be postponed in any 
way. air 1945 Mad 151 (153) (DB) * 

AIR 1920 PC 81 (83): 47 Cal 602: 47 Ind 
App 11 • AIR 1929 Oudh 463 (466): 4 
Luck 256 (DB) • 1953 Ker L Tim 868 
(870) ♦ AIR 1923 Pat 290 (291): 2 Pat 435 
(DB) • (’02) 24 All 429 (430): 29 Ind App 
118 (PC). 


[See also AIR 1964 Andh Pra 297 (298. 
299); 1963-2 Andh LT 404.] 

(15) Where a person having a prior 
moilgage is impleaded only as a subse- 
quent mortgagee or as the owner of the 
equity of redemption, thus impliedly 
negativing the priority, he must, by way 
of defence, set up his priority or he will 
be barred from doing so later on. (’12) 

39 Cal 527 (557, 558): 39 Ind App 68 (PC)* 
(*04) 8 Cal WN 385 (390) (DB). 

[But sec AIR 1919 Nag 57 (59, 60. 62): 
15 Nag LR 114 (FB).] 

Suit by mortgagee against mortgagor and 
puisne mortgagee. — (16) Suit by prior 
mortgagee impleading puisne mortgagee as 
parly — Prior mortgage satisfied before 
sale under decree in lavour of prior mort- 
gagee — Suit for sale by puisne mortgagee 
not barred. AIR 1919 Kind 63 (66) (DB). 

(17) Suit by prior mortgagee for sale im- 
pleading puisne mortgagee — Decree there- 
in not providing for payment of balance of 
sale amount to puisne mortgagee — Second 
suit by puisne mortgagee held not barred 
h\ res judicata. AIR 1968 Andh Pra 336 
(340, 343. 344): (1969) 1 Andh LT 9 (DB). 

(18) Suit by a usufructuary mortgagee 
f«)r possession against mortgagor — Subse- 
(lucnt suit by the latter for redemption is 
not barred. ’ (’13) 35 All 227 (233, 234): 

40 Ind App 74 (PC). 

(19) In a mortgage suit mortgagor is 

hound to pul forward a counter-claim for 
any sum that may be due to him by the 
mortgagee arising out of the mortgage 
transaction. .MR 1920 Mad 531 (532) 

(DB). 

(20) In a suit to enforce a mortgage 
against the heirs of a mortgagor, an heir 
who has an independent title in the mort- 
gaged properties is not bound to set up 
his title. AIR 1932 Cal 12 (13): 58 Cal 
1222 (DB). 

(21) Where after final decree in his 
mortgage suit mortgagee makes payments 
to avert sale of mortgaged property for 
arrears of revenue to Government, he can 
file a separate suit for recovery of such 
amount from mortgagor. AIR 1955 Andhra 
274 (277). 

Suit by sub-morlgagee. — (1) If in a 

suit by mortgagee the sub-mortgagee im- 
pleaded at the instance of the defendant 
docs not prove his sub-mortgage he is not 
precluded from bringing a suit on his sub- 
mortgage although bv reason of the decree 
in favour of the mortgagee in the previ- 
ous suit he cannot ask for sale of the ori- 
ginal mortgagor’s interest. AIR 1944 Mad 
137 (138). 

Suit by mrotgagee without impleading 
puisne inorlgagce. — (23) A mortgagee who 
omits to implead a subsequent mortgagee 
in his suit for sale is not debarred from 
afler^vards bringing a second suit on the 
same mortgage against the subsequent 
mortgagee. AIR 1938 All 115 (115) (DB). 

Plea of paramount tllle In mortgage suits.— 
(24) A defendant claiming paramount 
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title is an unnecessary party in a mortgage 
suit and he need not raise such plea in 
the suit. AIR 1950 All 314 (315, 316) (DB) 
* AIR 1942 Pat 22G (229, 230): 20 Pat 841 
(DB) * AIR 1929 Cai 672 (675) (DB) * 

1937 Mad WN 60 (62) * AIR 1927 Mad 
301 (304) * AIR 1029 Pal 678 (682); 9 
Pat 539 (DB) * AIR 1967 Mad 453 (455, 
456); (1967) 1 Mad LJ 399. 

[See also AIR 1954 Cal 367 (369): 1954 
Cri L Jour 132.] 

(25) Lease of pioperly to A — Then 
mortgage of same property to B — Then 
purchase of equity of redemption by A — 
Suit on mortgage by B — A impleaded 
as parly — But no allegations derogatory 
to his right as prior lessee — He need not 
plead his right as lessee. AIR 1939 Cal 
692 (694. 695): ILR (1939) 2 Cal 551 (DB). 

(26) If the party claiming paramount 

title invites the Court to decide the ques- 
tion of his title and the Court goes into 
it and decides the question against him he 
will of course be bound by it. AIR 1942 
Pat 226 (229, 230): 20 Pat 841 (DB) * 

(’06) 33 Cal 425 (439) (DB). 

(27) Party claiming paramount title in 
mortgage suit and causing himself to be 
dismissed from suit cannot sue subsequent- 
ly to redeem the mortgage. AIR 1954 Cal 
367 (369): 1954 Cri L Jour 132 * (’86) 12 
Cal 414 (421, 422): 12 Ind App 171 (PC). 

(28) Mortgage suit — Question of para- 
mount title of defendant decided at in- 
stance of mortgagee — Decision operates 
as res judicata. AIR 1951 AH 794 (800, 
801): ILR (1953) 1 All 697 (FB). 

Suit for redemption by mortgagor — 
Pleas which mortgagee might and ought to 
raise. — (29) In a suit for redemption 

of usufructuary mortgage the mortgagee 
need not set up his rights under simple 
mortgage executed by the same mortgagor 
as it is not a ground of defence to the 
suit. AIR 1925 Lah 516 (516). 

(30) Decree for redemption — Mortga- 
gor failing to deposit amount within time 

— Mortgagee must obtain order for sale 

— His failure would debar him from suing 

for mortgage debt. (’89) 13 Bom 567 

(570, 571) (DB). 

(31) Where a mortgagor sues to cancel 
a mortgage given in renewal of an earlier 
mortgage and for possession, the defen- 
dant mortgagee is bound to set up his 
rights under the earlier mortgage; other- 
wise he will be barred from subsequently 
suing to enforce his rights thereon, (’ll) 
14 Oudh Cas 117(123). 

[But sec AIR 1927 Nog 83 (84).] 

(32) In a suit for redemption by a 
puisne mortgagee against prior mortgagee 
and his sub-mortgagee, it is not incum- 
bent on latter to claim payment of amount 
due to him and the failure to do so will 
not preclude him from subsequently suing 
his mortgagor for lecovcry of such money. 
AIR 1929 Ondli 455 (455): 5 Luck 369. 


(33) In redemption suit mortgagee need 
not set up in defence his right to specific 
performance of an agreement to sell. AIR 
1930 Mad 539 (540) (DB). 

(34) Failure on the part of the mort- 
gagee in a redemption suit to raise Ihe 
plea (hat he, as owner of a part of the 
equity of redemption, is also entitled to 
redeem does not operate as res judicata, 
debarring him from subsequently asserting 
his claim to the equity of redemption. 
AIR 1945 Bom 69 (71, 72). 

Claim for personal decree In mortgage 
suits. — (35) If mortgagee’s right to obtain 
a personal decree is adjudicated upon in 
a mortgage suit the same is res judicata in 
subsequent application under Order 34, 
Rule 6. AIR 1930 Oudh 378 (389): 6 Luck 
132 (FB). 

[See also AIR 1951 All 195 (196) (FB).] 

(36) Where in a previous suit on mort- 
gage the personal liability of the defen- 
dant is not adjudicated upon but only a 
charge decree is passed it would not ope- 
rate as res judicata in subsequent money 
suit. AIR 1944 Pat 129 (134, ,135) (DB). 

Suit on mortgage against Hindu father 
impleading Ihe sons.— (37) Suit to en- 
force mortgage against Hindu father — 
Sons impleaded as defendants but only 
personal decree claimed against them — 
Personal decree refused — Subsequent suit 
against sons in respect of their interest in 
joint family property is barred by con- 
sliuctive res judicata. AIR 1942 Oudh 9 
(11): 17 Luck 319 (DB). 

34. Former &uit must be between same 
parlies. — (1) A decision in a litigation w’ill 
be binding on parties and their privies. AIR 
1946 Mad 372 (374, 375) (DB) • AIR 

1914 PC 31 (32): 41 Ind App 247 * AIR 
1929 Oudh 172 (174): 4 Luck 603 (FB) • 
AIR 1968 Manipur 64 (65, 67) • AIR 1967 
Madh Pra 152 (154, 155): 1966 Jab LJ 267 
* AIR 1966 J and K 45 (58): 1966 Kash 
LJ 8 • AIR 1966 Madh Pra 318 (322): 1966 
Jab LJ 1133 ♦ AIR 1966 Pal 235 (240): 
1966 BLJR 237 (DB) • (’64) 30 Cut LT 
419 (421) * 1968 MPLJ 165: 1968 Jab LJ 
97 (SC) * (1968) 2 Andh LT 204 (DB) * 
1968 Pat LJR 554 (DB). 

(2) It is essential for a previous adjudi- 
cation of a point to bar its consideration 
a second time that it must have been 
between the same parties. 1962 All LJ 604: 
(1962) Supp 3 SCR 217. 

(3) Persons not parlies to decision of 

trial Court — Decision of trial Court not 
operating as res judicata — Fact that 
such persons had to be impleaded as par- 
ties in appeal against decision of trial 
Court would not make decision of trial 
Court as res judicata against such persons. 
ILR (1964) 2 All 191. (Reversed on 

another point in AIR 1969 SC 135.) 

(4) A decision in litigation between 
and B will not operate as res judicata (un- 
less it were a judgment in rem) in a 
quent liligalion between A and C. AlK 
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1949 PC 54 (56) ♦ AIR 1947 PC 1 (8): ILR 
(1947) Kar (PC) 38 * AIR 1927 PC 128 
(131): 54 Cai 770: 54 Ind App 238 * AIR 
1914 PC 67 (69): 41 Cal 972: 41 Ind App 
110 * AIR 1958 Pal 80 (83): 36 Pal 1075 

* AIR 1957 Ker 86 (89): ILR (1957) Ker 
287 (DB) * AIR 1968 Andh Pra 306 (307): 
(J967) 2 Andh WR 15 * 1967 All WR (HC) 
202. (Larlier suit against alienor of pro- 
perly instituted after alienation — Plain- 
tiff in that suit claiming as adopted son 
of alienor — Alienee not parly to suit — 
Finding that plaintiff was adopted son of 
alienor could not operate as res judicata 
against alienee in subsequent proceedings.) 

* AIR 1965 Cal 294 (298): 69 Cal WN 57 

* AIR 1963 Cal 483 (499): 67 Cal WN 662 
(SB) * 1903 All L.I 761. (7 All LJ 
861 and 7 All LJ 995 held cither 
overruled or explained in AIR 1923 All 490 
and 18 All LJ 40, Disting, and held also 
no longer good law in view of AIR 1953 
SC 419.) * AIR 1963 All 187 (190) • (1963) 
76 Mad LW 757 • 1963 BUR 921 (928) * 
1963 BLJR 589. (Miscellaneous case aris- 
ing out of execution proceedings — Deci- 
sion in such case does not operate as res 
judicata against parties to execution pro- 
ceedings but not in the miscellaneous case.)* 
AIR 1962 Cal 616 (619-620 621) * AIR 1959 
Andh Pra 280 (283): (1959) 1 Andh WR 
72 • 1959 Raj LW 585: ILR (1959) 9 Raj 
692. 

(5) A judgment not inter partes may be 
admissible in evidence to prov© that a 
right or liability had, in a previous suit, 
been unsuccessfully set up by one of the 
parties in the subsequent suit. ('21) AIR 1921 
Mad248 (253, 254, 257): 44 Mad 778 (FB). 
(Overruling 12 Ind Cas 715 (Mad), 36 Mad 
141 and 33 Mad 483.) * AIR 1932 Pal 105 
(112): 11 Pat 50 (DB). 

[Sec also AIR 1941 PC 128 (129): 21 
Pal 243: ILR (1941) Kar (PC) 150.1 

[But see AIR 1930 Mad 751 (754) (DB).] 

(6) A party not bound by a previous pro- 
ceeding between third parties cannot also 
take advantage of findings in his favour 
in those proceedings. AIR 1925 Mad 300 
(301). 

(7) A previous decision though not inter 
paries and so not res judicata may yet 
operate as a judicial precedent. AIR 
1955 SC 481 (485): (1955) 2 SCR 22: ILR 
(1955) 2 All 177 ♦ AIR 1960 Orissa 46 (53): 
ILR (1959) Cut 203. (Reversed on another 
point in AIR 1962 SC 945.) • (1963) 
ILR (1963) Andh Pra 517 * (1962) ILR 
(1962) Andh Pra 1084 (DB). 

(8) Principles of res judicata must ap- 
ply with equal vigour to all parlies to ear- 
lier proceedings — It cannot be enforced 
so as to deprive only one of the two par- 
ties of an opportunity to reagitate an issue. 
AIR 1969 Bom 111 (110): 70 Bom LR 370. 

(9) Previous decisions holding adoption 
not proved — In one such decision ad- 
optee him.^clf giving evidence — Adoptee 


however not a parly to these decisions — 
Decisions cannot operate as res judicata in 
sub.sequent suit to which adoptee is party 
and where the question of the factum of 
his adoption is in issue but can be relied 
on under Section 13 of Evidence .Act. AIR 
1904 Orissa 174 (175). 

35. **Some parties’*. — (I) To maintain 
a plea of res judicata it must appear from 
an inspection of the records that th© per- 
son whose interest it is sought to bind 
was in some wav a parly to the suit. AIR 
1955 Pat 451 (453) (DB) * AIR 1944 Sind 
165 (!67):ILR (1944) Kar 02 (DB) * ('06) 
28 All 1 (17): 32 Ind App 229 (PC) * 1968 
MPLJ 165: 1968 Jab LJ 97 (SC). 

(2) A ‘parly* is a person whose name ap- 
pears on the record at the time of the deci- 
sion. (’82) 6 Bom 703 (710, 711, 712) * 
AIK 1969 Andh Pra 76 (78): (1968) 1 Andh 
LT 72 (DB). 


(3) Omission of parly’s name in the for- 

mal order by oversight will not deprive 
him of his character of a party. AIR 1930 
PC 22 (23); 57 Ind App 24. 

(4) A parly whose name is struck off 
or who is discharged from the suit is not 
a party. AIR 1952 Tripura 30 (31). (Tres- 
passer in possession struck off from list of 
defendants in mortgage suit.) * AIR 1926 
Lah 202 (202, 203). (Discharge.) * (’05) 
27 All 59 (61) (DB) * AIR 1969 Andh Pra 
76 (78): (1968) 1 Andh LT 72 (DB). 

(5) Person wrongly made parties in exe- 
cution proceedings are not parties. (’10) 
8 Ind Cas 161 (161) (DB) (Mad). 

(6) A person whose application to be 
made party wa.s refused is not a party. 
AIR 1927 PC 108 (110): 54 Ind App 190: 
54 Cal 695. 

(7) Persons whose names arc introduc- 

ed on record by fraud and without their 
knowledge are not parlies. (’82) 6 

Bom 703 (710, 711, 712) * AIR 1969 Andh 
Pra 76 (78): (1968) 1 Andh LT 72 (DB). 

(8) Minor not represented in the suit by 
any guardian is not a party. AIR 1942 Pat 
279 (281) (DB). 


(9) A person merely interested in liliga- 
Uon is not a party. AIR 1920 Nag 184 
(186) • AIR 1969 Andh Pra 76 (78): (1968) 
1 Andh LT 72 (DB). 

(10) Previous suit by A as trustee of a 
certain shrine. Second suit by the same 
shrine through A as trustee. Two suits 
arc by th© same party. AIR 1938 Mad 257 
(268). 

[See also AIR 1957 Him Pra 16 (21).] 


rt paii.y wiiu pmau:s insanuy Dill 
who is not adjudged as an insane person 
continues to be a "parly” though not re- 
presented by a guardian. AIR 1915 All 
265 (267) (DB). 

removing guardian ad litem 
on his application on ground that minor 
has attained majority and without notice 
to the minor. Latter cannot be deemed to 

. "I order. AIR 1927 Pat 

-tf/1 (275): 6 Pat 388 (DB). 
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(13) The word “same parties” do not 
necessarily mean parties ranged on op- 
posite sides . (’04) 31 Cal 95 (100). 

[But see (’82) 1882 All WN 168 (168| 
(DB) * (’10) 1910 Pun WR No. 42, p. 109.3 

(14) A decision may be res judicata 
between the parties on the same side if the 
matter in issue has been actively in issue 
between them and the decision thereon is 
necessary to grant relief to the plaintiff 
or against the defendant. AIR 1948 Lah 
195 (197) (DB). 

(15) Former suit by A against B is not 
between the same parties as a subsequent 
.suit by A against B and C. (’99) 26 Cal 
428 (431) (FB). 

(16) Matter directly and substantially in 
issue between common parties in two suits 
would be res judicata but not against the 
parties not common. AIR 1940 Mad 201 
(203) * AIR 1929 All 500 (501) (DB) •*= 
AIR 1928 Pal 436 (437): 7 Pat 840 (DB) 
♦ (’99) 26 Cal 428 (432) (FB). 

(17) Suit under Order 21, Rule 63 — 

Judgment-debtor are not necessary par- 
ties but made parties and suit disposed of 
in their presence — Decision operates as 
res judicata. AIR 1969 Orissa 16 (19): 34 
Cut LT 1246. 

(18) The mere fact that a person is a 
parly in one suit will not prevent him 
from filing another suit in his own right 
unless it can be shown that he, or if he 
be a privy, his predeccssor-in-interest, had 
the opportunity of fighting out the same 
cause of action in the previous litigation. 
1960 All WR (HC) 475: 1960 All U 620. 

(19) Person not party to original pro- 
ceeding made parly at appellate stage — 
Appellate decision is binding on him. 1967 
MPLJ 165: 1967 Jab LJ 110 (DB). 


36. Jus fcrtll. — (1) Suit by A against B 

on his title — B setting up title in C — 
Decision on such a plea of jus tertii will 
not operate as res judicata in a suit by 
C or his privies on their title against A. 
AIR 1927 Mad 844 (845): 50 Mad 877 (DB). 


(2) Decision in a previous suit between 
A and C that A and not C had the title 
does not operate as res judicata in a suit 
by A against B in which B sets up title 
in C. AIR 1921 Mad 248 (253): 44 Mad 
778 (FB). (Overruling AIR 1916 Mad 465 
and 33 Mad 483) • AIR 1932 Oudh 342 
(343): 6 Luck 710. 

[See also AIR 1925 Cal 1218 (1219, 1220) 
iDB).] 

[But see AIR 1922 Cal 198 (200): 50 Cal 
23 (DB).] 


87. Inlcrvenors. — (1) An intervenor is 
a parly no matter at what stage of suit 
he so intervenes, and the decision in that 
suit will bar a subsequent suit by or 
again. 5 t him on the point.s already so decid- 
ed (’86) 12 Cal 563 (565) (DB) * (’75) 1 
Cal 144 (147); 2 Ind App 283 (PC). 

(2) Where in a rent suit a question of 
title was raised as between an intervenor 


and the plaintiff, he will be bound by the 
decision of that question. (’78) 2 Cal L 
Rep 33 (39) * (’78) 3 Cal 145 (147, 148) 

(FB). 

38. Co-defendants. — (1) An adjudica- 
Uon between co-defendants may be res 
judicata in certain circumstances. AIR 
1943 Cal 76 (83): ILR (1942) 2 Cal 299 
(DB) * AIR 1926 Cal 568 (571) (DB) * 

1965 BLJR 575. 

(2) In order that an adjudication may 
be res judicata between co-defendants, 
there mu.^t be .a conflict of interest 
between them, it must be necessary to de- 
cide the conflict in order to give the re- 
lief which the plaintiff claims, the ques- 
tion between the defendants must have 
been finally decided, and the co-defen- 
dants were necessary or proper parties in 
the former suit. AIR 1950 PC 17 (18): 
ILR (1951) 1 Cal 193: 77 Ind App 27 * 
AIR 1958 Ker 399 (400): ILR (1958) Ker 
1034 (DB) » AIR 1955 Hyd 232 (2.33): ILR 
(1955) Hyd 599 (DB) * AlR 1953 Punj 120 
(123. 124): ILR (1953) Punj 521 (DB) * 
AIR 1943 PC 115 (119): ILR (1943) Kar 
(PC) 123 * AIR 1943 Cal 76 (83): ILR 

(1942) 2 Cal 299 (DB) ♦ AIR 1943 Mad 
276 (277): ILR (1943) Mad 477 (DB) * 
AIR 1942 Cal 1 (16. 17): ILR (1941) 2 Cal 
434 (DB) * AIR 1942 Cal 92 (95): ILR 

(1942) 1 Cal 169 (DB) • AIR 1931 PC 114 
(117): 53 All 103: 68 Ind App 158 * AIR 

1931 PC 231 (234) • AIR 1935 PC 139 

(142): 14 Pat 611: 62 Ind App 224 • AIR 

1932 PC 161 (164, 165): 59 Ind App 247: 
10 Rang 322 • (1966) 2 Andh WR 46 (49. 
50): ILR (1967) Andh Pra 968 • 1966 Ker 
LT 683 (684) 1966 Ker LJ 647 (DB) * 
AIR 1963 Guj 183 (185) ♦ 1962 Raj LW 
624: ILR (1962) 12 Raj 868 • AIR 1959 
Raj 127 (129, 130, 131): 1959 Raj LW 
454. 


(3) No conflict between co-defendants — 
No res judicata. AIR 1945 Mad 375 (376) 
• AIR i958 Madh Pra 261 (268) (DB) • 
(’53) 1953 BLJR 711 (714. 716) • (’39) 43 
Cal WN 1214 (1217) (DB) * AIR 1921 Cal 
632 (633) (DB) • AIR 1963 Bom 244 
(246): 65 Bom LR 408 * 1962 Raj LW 624: 
ILR (1962) 12 Raj 868 * AIR 1961 
Bom 97 (100, 101, 102): 62 Bom LR 360 
(DB). 

(4) Conflict of interest not necessary to 

decide for giving relief to plaintiff — No 
res judicata. AIR 1943 Mad 276 (277): ILR 
(1943) Mad 477 (DB) * AIR 1923 Bom 203 
(205): 47 Bom 534 (DB) * AIR 1965 
Pat 345 (350) * 1961 Jab LJ 238: 1961 

MPLJ 253 * AIR I960 All 367 (368, 369): 
1959 All LJ 841. 


(5) Conflict of interest between co-def^- 
ants not decided in previous suit — No 
C 5 judicata. AIR 1941 Pal 211 (212) 
dR 1923 Oudh 101 (102) • in 

916 Pat 126 (129) (DB) • AIR 1980 AH 
67 (368, 369): 1959 All LJ 841. . 

(0) To operate as res judicata it is no 
iccessary that issue between co-defendanis 
hould have been the only ground 
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which the Court could have decided the 

suit. AIR 1925 All 540 {54G, 547j: 47 All 

778 (DB). 

(7) It is not necessary that there should 

hove been an active contest between the 

co-defendants. It is only necessary that 
there must have been a conflict of interest. 
AIR 1943 Cal 7G (85): ILR (1942) 2 Cal 
299 (DB). 

[See also AIR 1935 Mad 81 (83).] 

(8) The question of res judicata will not 
be affected by the circumstance that the 
co-defendant remains ex parte. .AIR 1950 
PC 17 (18): 77 Ind App 27; ILR (1951) 1 
Cal 193 • AIR 1955 Hyd 179 (182): ILR 
(1955) Ilyd 440 (DB) * .AIR 1948 Mad 33G 
(337) (DB) * ILR (19G7) Andh Pra 9G8. 
• (196G) 2 Andh \VR 4G (49. 50) * 19GG 
Ker LT G83 (G84): 19GG Ker LJ 647 (DBj. 

[See however AIR 1955 Hyd 232 (233): 
ILR (1955J Hyd 599 (DB).J 

(9) Where a defendant in a prior suit 
was ex parte and a co-defendant was add- 
ed as a party later, it was held that as 
the former was not even aware of the 
claim of the other defendant, no question 
between the defendants could be said to 
have been heard and finally decided. AIR 
1943 Cal 76 (84): ILR (1942) 2 Cal 299 
(DB) • ('38) 1938 Mad WN 224 (22G) 
(DB). 

(9-A) If the co-defendant is to be bound 
by a previous judgment it must be proved 
that he had notice that the question 
was in issue and would be decided. 19GG 
Ker U 647: 1966 Ker LT 683 (684) (DB). 

(10) In an inter-pleader suit one of the 
several defendants puts forward a right as 
against the others, the latter must contest 
it on all grounds which might and ought 
to have been raised by them, and if they 
do not do so, the point will be deem- 
ed to be constructively in issue between 
them and to be impliedly decided. AIR 
1928 Oudh 155 (179, 181). 

(11) Doctrine of res judicata must be 
applied to co-defendants with great cau- 
tion. AIR 1943 Cal 76 (84): ILR (1942) 2 
Cal 299 (DB). 

(12) In a partition suit where there is 
a complete partition the rights of each 
party are determined, not only against the 
plaintiff but as against all the co-defend- 
ants and such determination will, there- 
fore, bar a subsequent suit between the 
co-defeiidants on the points decided. AIR 
1955 Andhra 81 (81, 82) * AIR 1926 Sind 
282 (283, 285). 

(13) Partition suit • — Whether rights 
between co-defendants amongst themselves 
have, or have not, been determined in any 
particular case depends on nature of parti- 
tion suit. AIR 1929 Oudh 275 (277, 278): 
4 Luck 713 (DB) • AIR 1926 Sind 282 
(285). 

(14) Suit for partition of plaintiff’s share 
only No res judicata between co-defend- 
ants since there could be no conflict. AIR 


1955 Andhra 81 (81, 82) * AIR 1923 Bom 
203 (205): 47 Bom 534 (DB) * AIR 1932 
.Ali 666 (668): 54 All 742 (DB). 

(15) In a partition suit, a matter may 
become res judicata as between co-defend- 
ants even though its decision may not have 
been necessary to give relief to the plain- 
tiff. AIR 1947 Mad 170 (171. 172) * AIR 
1941 Pal 83 (88, 89): 19 Pat 669 (DB). 

(16) Where in a suit to challenge the 
validity of a will all the defendants who 
arc beneficiaries under the will are in- 
leresled in the question of the validity, the 
decision operates as res judicata among 
them. AIR 1946 All 399 (400): ILR (1946) 
All 325 (DB). 

(17) In case of pro forma defendant 
there is really no conflict of interest be- 
tween him and another defendant and so 
there can be no res judicata between them. 
AIR 1949 East Punj 213 (217) * (’36) 64 
Cal L Jour 3 (5) * AIR 1914 Lah 161 
(163) (DB) * AIR 1932 Mad 298 (301): 55 
Mad 601 (DB) ♦ AIR 1939 Pal 225 (228) 
(DB). 

[See however AIR 1939 Mad 830 
(833).] 

[But sec AIR 1956 Punj 129 (131): ILR 
(1956) Punj 1 (FB). (12 Cal 580 (FB); AIR 
1928 Lah 493; AIR 1935 Lah 942 and AIR 
1958 Lah 842, Dissented from. (Per Majo- 
rity; Khosla J. contra.) ) * AIR 1958 
Assam 179 (181): ILR (1956) 8 Assam 
496 (DB), (Suit by decree-holder under 
Order 21, Rule 63 against claimant and 
judgment-debtor as pro forma defendant 
— ' Decision in, if operates as res judicata 
as between defendants.) * ILR (1955) 2 

Cal 460 (465) (DB) • AIR 1963 Punj 401 
(402): 1963 Cur LJ 58 * ILR (1960) 10 Raj 
221 (224).] 

(18) If the co-defendants were proper 
parties, though they may not be necessary 
parties, the judgment would operate as res 
judicata. (1966) 2 Andh WR 46 (49, 50): 
ILR (1967) Andh Pra 968. 

(19) Dismissal of suit against both de- 
fendants — Dispute between defendants 
inter se also decided by decree — Defend- 
ant affected by decree can file appeal if 
decision would operate as res judicata in 
subsequent suit filed by him. 1967 Ker LJ 
588: AIR 1968 Ker 154 (155). 

39. Co-plaintiffs. — (1) Principles of res 

judicata applicable to co-defendants ap- 
ply aUo to co-plaintiffs inter se. AIR 1951 
Pat 537 (538): 24 Pat 814 (DB) * AIR 1961 
Ker 224 (225, 226): 1961 Ker LT 48. 

(2) No conflict of interest between co- 
plaintiffs — No res judicata. AIR 1951 
Pat 537 (538): 28 Pal 814 (DB) * AIR 1948 
Lah 195 (197, 199) (DB). 

[But see AIR 1938 Lah 571 (574).] 

(3) Conflict between co-pluintiffs not 
necessary to decide for granting relief 
against defendants — No res judicata. 
AIR 1951 Pal 537 (538): 28 Pat 814 (DB) 
* AIR 1948 Lah 195 (197) (DB). 
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(4) Conflict between co-plainlitTs not de- 
cided actually or constructively — No res 
judicata. AIR 1951 Pat 537 (538); 28 Pal 
814 (DB). 

(5) Where the parties to the present suit 
invoked a will in support of their claim as 
plaintiffs in a previous suit for the allot- 
ment to them of the share that would 
have been allotted to the testator in case 
he had been alive and succeeded in their 
attempt neither of them will, in the pre- 
sent suit filed by one against the other, be 
allowed t<) deny the will and claim the 
spoils on the basis that it was not opera- 
tive. AIR 19C1 Ker 224 (225, 226): 1961 
Ker LT 48. 

40. ‘Tallies under whom they or any of 
Ihem claim”. — (1) If the proceeding ori- 

ginally instituted is right and proper, any 
decision obtained therein is binding on all 
persons on whom the right or interest may 
devolve. AIR 1928 Mad 246 (248) * AIR 
1969 Andh Pra 76 (78): (1968) 1 Andh LT 
72 (DB) * AIR 1967 Guj 16 (19): (1966) 
17 STC 581 (DB). (Parly not litigating 

under the same title and further not as a 
person claiming through party in the pre- 
vious suit — No res judicata.) * 1967 Raj 
LW 135. 


(2) A previous decision, is binding on 
all persons who claim under the parties 
to the decision, whether they have notice 
of it or not. AIR 1946 Mad 519 (524): ILR 
(19‘:6) Mad 429 (DB) * (’69) 13 Moo Ind 
App 270 (275) (PC) * AIR 1958 Cal 453 
(455) (DB) ♦ AIR 1919 Cal 169 (170). 

(3) The expression should be restricted 
so as to bind a person only in respect of 
the interest represented by the parly in 
the former suit at the time of the suit, 
the ground of privily for purposes of rc.s 
judicata being property 

relationship. AIR 1952 All 272 (272, 273) 
* (’ll) 33 Mad 459 (464) * AIR 1931 Nag 

183 (183): 27 Nag LR 127. 

[See also AIR 1931 All 635 (642): 54 All 

299 (KB).] 

(4) It is necessary that the parlies to 

the former suit under whom the parties in 
the subsequent suit claim should have been 
ranged on opposite sides or at least have 
had conflicting interests. ( 87) 1887 AM 

WN 246 (247). 

(5) Where plaintiff and defendant in 

subsequent suit claim through same per- 
son who was a purtv m the former suit, 
they cannot be said to clpirn under he 
nartics to the previous litigation and the 
decision in ‘hat suit is. therefore not res 
judicata, air 1925 Oudh 164 160) (03) 

30 Cal 556 (564): 30 Ind App 71 (PC). 

(0) Though defendant in subsequent suit 
was a parly to prior suit, decision in prior 
suit will not be res judicata between par- 
ties to the subsequent suit, when both of 
them claim through the other parly to the 
fSrmer suTt. AIR 1932 Mad 198 (203): 55 

Mad 40. 


41. Parties claiming under parties In 
previous suit. — (1) A person is said to 

claim under another when he derives his 
title through the other by assignment or 
otherwise subsequent to the commence- 
ment of the first suit. AIR 1934 Mad 292 
(292) (DB) • AIR 1947 Cal 200 (208, 209): 
ILR (1944) 2 Cal 542 (DB) * AIR 1969 
Andh Pra 70 (78): (1968) 1 Andh LT 72 
(DB). 


(2) A preaecessor-ln-inleresl of a party 
to the former suit is not contemplated by 
Section 11. Consequently such a predeces- 
sor-in-interest of a parly to the former 
suit will nut be bound by any decision in 
the former suit against the party. AIR 
1969 Andh Pra 76 (78): (1968) 1 Andh LT 
72 (DBj. 

(3) Where a person is adjudged an 
insolvent, any decision obtained against 
him subsequently therelo will not bind the 
Oflicial Receiver as his title arose previ- 
ous to the decision. AIR 1924 Mad 689 
(691): 47 Mad 633. 

(4) A purchaser or lessee is not bound 
by a decree obtained in a suit against the 
vendor, or lessor commenced after the date 
of the purchase or lease. AIR 1948 Bom 
193 (195): ILR (1947) Bom 770 (DB) * 
AIR 1945 Cal 283 (291, 292): ILR (1947) 

1 Cal 270 (DB). 

(5) When the predecessor in the pre- 
vious suit did not fill the same character 
as that in which the successor claims in 
the subsequent suit, it cannot be said that 
the latter is claiming under the predecessor. 
AIR 1953 Assam 57 (58) (DB)*AIR 1953 Nag 
221 (221) * AIR 1932 Mad 198 (203, 204): 
55 Mad 40. 


42. Hindu son. — (1) A Hindu son does 
not claim through his father in respect of 
ancestral property. AIR 1944 Lah 220 
(230): ILR (1945) Lah 67 (FB). 

(2) Suit against Hindu father as repre- 
senting sons’ interest also — Decision 
operates as res judicata against son. Ain 
1948 Mad 136 (136) * AIR 1929 All 726 
730): 51 All 932 • AIR 1929 Bom 213 
214): 53 Bom 444 * AIR 1959 Mad 524 
525, 526): (1959) 2 Mad LJ 218. 

(3) Suit against father and sons — 
iVilhdrawal of suit against sons — Decree 
igainst father alone — Doctrine of res 
judicata not applicable — Decree can be 
executed against sons’ shares because of 
pious obligation’ of son to pay fathers 
tnhK. AIR 1967 Raj 184: 1967 Raj LW 


V* 

(4) Where it is clearly proved that there 
as no representation of the plaintiff’s in- 
rests by his father in the previous suit, 
‘ will not be bound by the decision. 
13) AIR 1953 Nag 107 (169): ILR (1952) 
ag 644 (DB) * AIR 1963 Bom 100 (106, 

Bom LR 322 (DB). 

(5) Father while defending a suit filed 
-oinst him by a creditor for recovery ot 
debt not incurred by him for benelU oi 
mily docs not represent his sons ana me 
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.sons are not bound by the decree in 
respect of this plea under the principles 
embodied in explanation VI to Section 11. 
AIR 19G0 Puni 261 (271): 61 Pun LR 813 
(DB). 

43. Co-heirs, — fl) One heir does not 
claim under another and cannot be barred 
by res judicata bv a decision against the 
former. (’82) 1882 Pun Re No. 2, p. 3 
(12) (SB). 

44. Co-owners. — (1) One co-owner does 
not claim under another co-owner. A 
judgment rendered against one co-owner 
does not bar a suit against another co- 
owner. (’86) 13 Cal 3.')2 OfjG) (FB). 

(2) Possession of suit property obtained 
by D in execution of decree of suit filed 
by him found to be in possession as co-owner 
along with heirs of B — In subsequent 
suit by heirs of B for partition, plca.s of 
res judicata and limitation raised by D — 
Plea held not to be in favour of D — 
Suit not barred by limitation. 1907 Ker LJ 
729: 1967 Ker LT 1113. 

45. Co-tenants. — (1) Decision against 
one tenant cannot operate as res judicata 
against co-tenants, who were not parties 
thereto. (’12) 16 Ind Cas 698 (701) (DB) 
(Mad) * (’09) 1 Ind Cas 184 (185) (DB) 
(Cal). 

(2) A decree for rent passed against one 
tenant will not bind shares of other co- 
tenants unless it was passed in representa- 
tive capacity. AIR 1921 Cal 584 (590) 
(DB). 

46. Transferor and transferee. — (1) A 

transferee will be a person claiming under 
the transferor if his transfer is subsequent 
to the institution of the suit by or against 
the transferor but not otherwise. AIR 
1946 Lah 330 (334): ILR (1947) Lah 235 
(FB). (Transferee pendente file.) * AIR 
1944 Pal 163 (173) • (’87) 15 Ind App 97 
(99): 15 Cal 756 (PC) * AIR 1925 Nag 
132 (134): 22 Nag LR 110 * AIR 1948 PC 
168 (171); Pak LR (1949) Lah 1 ♦ (’54) 
ILR (1954) 4 Raj 417 (421, 422) ,{DB) ’ 

AIR 1925 Mad 358 (358). 

47. Mortgagor and mortgagee. — (1) The 
mortgagee will be bound by a decision 
against his mortgagor in respect of the 
mortgaged properly, if the decision was in 
a suit which was instituted prior to the 
mortgage but not otherwise. AIR 1914 All 
386 (388) • AIR 1953 Mys 111 (112): ILR 
(1953) Mys 98 • AIR 1953 Trav-Co 529 
(531) (DB) * AIR 1949 Cal 666 (669, 670) 
(DB). 

(2) Decision against mortgagee in res- 
pect of proprietary title to mortgaged pro 
perly is not res judicata against the mort- 
gagor. AIR 1918 Oudh 176 (180). 

(3) Mortgagee's suit for possession 
against stranger on basis of title of mort- 
gagor — Decision operates as res judicata 
in subsequent suit for redemption by mort- 
gagor. AIR 1924 Bom 299 (299, 300) (DB). 


(4) A mortgagor cannot he said to be 
claiming under his co-mortgagor. (’04) 28 
All 1 (16;: 32 Ind App 229 (241. 2421* 9 

Oudh Cas 7 (PC). 


(5) Suit for redemption by a co-mort- 
gagor must be deemed to be one brought 
in a representative capacity on behalf of 
all the mortgagors and the decision will 
hind them all. AIR 1925 Oudh 696 (697): 
28 Oudh Cas 212 (DB). 

48. Auetiun-purebaser. — (1) An auc- 
lion-purchaser in execution of a money 
decree claims under the iudgment-debtor 
and will be bound by a previous decision 
egainst him in respect of .such property 

P^t 63 (64. 67, 68); 1 Pat 174 
(DB) * ( 97) 24 Cal 62 (74) (FB) ♦ (’04) 
26 All 447 (460, 464) (FB) • (’95) 22 Cal 
909 (919): 22 Ind App 129 (PC). 


[See however AIR 1953 Trav-Co 529 
(531) (DB). (Pending application to set 
aside sale, auction-purchaser is not person 
claiming through the judgment-debtor 
within Section 11.)] 


(2) An auction-purchaser in execution of 
a mortgage decree represents both the 
mortgagor and the mortgagee in respect of 
their respective interest. AIR 1929 Ran« 
183 (183). 

(3) The auction-purchaser in execution 
^ decree on a mortgage will not be 

affected by a decision in a suit subsequent 
to the mortgage, Ihougli the auction-pur- 
chase itself may be subsequent to the suit 
AIR 1922 Mad 390 (390) (DB). 

(4) A purchaser in execution of a puisne 
mortgagee’s decree against the mortgagor 
and his sons who has purchased subject 
to a first mortgage is not debarred in a 
suit by the first mortgagee on his mortgage 
from challenging the validity of the first 
mortgage as the sons themselves could 
have done, if the validity of that mortgage 
was not in question in the former suit. 
AIR 1928 Mad 557 (558). 


(5) In a revenue sale the auction-pur- 

chaser, claims paramount title and not 
through the defaulting proprietor and is 
therefore, not barred by res judicata by 
a previous decision against the defaulting 
proprietor. AIR 1920 Cal 420 (421) 

(DB) • (’07) 34 Cal 868 (871) (DB). 

(6) An attaching creditor of A is a 
person claiming under him, in regard to 
whom a decision passed in favour of or 
against A would operate as res judicata. 
AIR 1939 All 202 (203) • AIR 1957 Andh 
Pra 61 (65. 66) (FB) * AIR 1942 Cal 92 
(95): ILR (1942) 1 Cal 169 (DB). (Auth- 
oiity of AIR 1928 Cal 130; 55 Cal 448, 
Held, to be shaken by AIR 1931 PC 114: 
53 All 103: 58 Ind App 158.) 

(7) A creditor asserting the title of his 
debtor claims under him and is bound by 
a decision against the debtor. AIR 1942 
Oudh 327 (330): 18 Luck 92 (DB). 

[But see AIR 1945 Mad 118 (118, 119) « 
(’42) AIR 1942 Mad 128 (129).] 
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(8) The judsmenl-debtor does not claim 
under the decree-holder and is not bound 
by a decision given against the decree- 
holder. AIR 1928 Cal 130 (134): 55 Cal 
448 (DB) * AIR 1933 Pat 210 (217). 

49. Lessor and lessee. — (1) The lessor 
cannot be said to claim I'rom the lessee 
and is not bound by the litigation against 
the lessee. AIR 1924 Mad 570 (570, 577) * 
AIR 1927 Bom 270 (272) (DB) * AIR 1959 
Orissa 87 (88): (1959) 1 Orissa JD 28. 

(2) A lessee cannot be said to claim 
under the lessor for the purposes of Sec- 
tion 11, unless his title as lessee arises sub- 
sequent to the previous litigation which 
Is alleged to operate as bar. AIR 1924 
Mad 570 (577) * AIR 1919 Cal 782 (785) 
(SB) * AIR 1959 Cal 195 (198): 01 Cal 
WN 970 (DB). 

[But see AIR 1937 Mad 544 (540).J 

(3) A transferee from a licenser %yho U 
not bound by the license under Section 59 
of the Easements Act is also not bound by 
a previous decision in a suit by the licen- 
sor against the licensee. AIR 1930 Oudh 
203 (204) (DB). 

(4) An order of the Rent Controller fix- 
ing fair rent of certain premises does not 
preclude an application for fixation of fair 
rent in respect of the same premises by 
a succeeding tenant. AIR 1952 Nag 129 
(130): ILR (1952) Nag 112 (DB). 

60. Miscellaneous.— (1) Where an inam 
was granted to A and his male descend- 
ants in perpetuity, the successors to the 
inam are representatives of the prior 
holders for the purposes of Section 11. 
MR 1925 PC 184 (187): 52 Ind App 294. 

(2) An Official Assignee acting on behall 
of creditors cannot be said to be reprwent- 
inc the insolvent where the Official 
Assignee is not litigating under the same 
title as the insolvent debtor. A decision 
against the insolvent in a Previous pro- 
ceeding is not binding on the Official 
Assignee acting on behalf of the creditors 
in the subsequent proccedmg. AIK 

“lse®e® however AIR 1942 Oudh 327 (330) ■ 
18 Luck 92 (DB).] 

(3) Official Assignee does not rcprcscnl 
the creditors for all purposes and decision 
of the Insolvency Court holding that a 
certain person is not a partner of ho 
insolvent^ firm, though binding on the 
Official Assignee, would not operate as res 
iudicata against a creditor of the firm 
AIR lU Cal 225 (226). 

(4) A pre-emptor stands in the shoes of 
the v^dee. and so a decision in a suit 
betwelS the original vendor and the 

bt? eJn'nif le ^^h^ ^’’ed'Tn 

(6) A decree for foreclosure oblamcd 

against a 

hnplcadlng the remainder man is not bind- 


ing on the remainder-man. AIR 1931 
Oudh 358 (362): 6 Luck 715 (DB). 

(6) Earlier suit by aulhors of trust — 
Subsequent suit on behalf of creditors — 
Plaintiffs in later suit cannot be ^aid to 
claim through plaintiffs in earlier suit 
(’54) ILR (1954) Mad 537 (586, 587) (DB). 

51. Explanalion VI. — (1) The principle 
involved in the Explanation is that the 
persons represented by the parly are not 
parties to the suit but that they shall be 
deemed to claim under him. AIR 1955 
Mad 281 (283): ILR (1955) Mad 339 (FB) * 
(’44) AIR 1944 Mad 381 (383): ILR (1946) 
Mad 138 (DB). 

(2) Explanation VI is not confined to 
cases covered by Order 1, Rule 8, but 
extends to include any litigation in which 
apart from that rule altogether, parties are 
entitled to represent interested persons 
other than themselves. AIR 1933 PC 183 
(1»9): 56 Mad 657: 60 Ind App 278. (AIR 
1928 Mad 77: 51 Mad 128 (FB), Overruled.) 

AIR 1957 All 270 (272). 

[See also AIR 1957 All 287 (291).] 

(3) Essential conditions for applicability 
of explanation are that the party litigating 
must do so in respect of a public right or 
of a private right claimed in common for 
himself and others, and the litigation mad 
be conducted bona fide in respect of such 
right. AIR 1956 Trav-Co 266 (267) (DB) 
AIR 1955 Hyd 172 (174): ILR (1954) Hyd 
74.J (DB) * AIR 1933 PC 183 (190): 56 
Mad 657: 60 Ind App 278. 

(4) A decision in litigation satisfying 
conditions of e.xplanation VI will bind alJ 
persons interested in the right litigated. 
AIR 1956 Puni 241 (242) ♦ (’56) 1956 All 
L Jour 225 (226) * AIR 1949 Mad 379 
(381) (DB) * AIR 1942 Cal 1 (18, 19): ILR 
(1941) 2 Cal 434 (DB) * AIR 1969 Ker 26 
28) (DB) * AIR 1964 Punj 227 (229. 230). 
1963 Cur LJ 392. (Fact that .names of 
some persons interested are omitted fr^ 
the list of parlies would not make decision 
in ihe suit not binding on such persons.) 
AIR 1959 SC 31 (38, 45, 48): 1958 f^er LT 
721 (Representative suit for declaration 
of iille and possession of trust properties 
of Malankara Syrian Christian Church.) 

( 5 ) Onus of proving want of bona fide." 
in respect of previous litigation is on 
Dorlv seeking to avoid the prior decisions. 
AIR 1956 Trav-Co 266 (267) (DB) * AIR 
1937 PC 1 (4): ILR (1937) Mad 263: 61 
Ind App 17 * AIR 1969 Ker 26 (28) (DB). 

(G) If the parlies were not, in truth, re- 
presented in the former suit and that sui* 
was what is generally called a representa- 
tive suit only because of the ficliun t»i 
Explanation VI, then on the wording ol 
the explanation, they would not be requir- 
ed to show that the former decision was 
obtained by fraud or collusion. AIR 19oy 
Kcr 26 (28) (DB). 

(7) Proof of negligence is not sufficient 
to establish such want of bona fldes. Ain 
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1937 PC 1 (4): ILR (1937) Mod 263: 6-1 
Ind App 17. 

(8) The words “public riKlit” have been 
added in explanation VI in view of the 
new Section 91 and to prevent multiplicity 
of litigation in respect of public rights. 
AIR 1933 PC 183 (189); 56 Mad 657: 60 
Ind App 278. 

(9) Explanation 6 to Section 11 refers 
to a private right which i.*^ indivisible and 
not such a private right as the right of 
ownership in properly which is capable ol 
separate enjoyment by its various owners- 
(’51) ILR (1951) 2 All 328 (361) (DB). 

(10) Where it does not appear that all 
the persons intended to be represented arc 
necessarily interested in obtaining the 
relief sought, a suit is not a represenfa 
tive one. ( 05) 28 Mad 457 (463) (FB) 

(11) The Explanation will not apply 

where the plaintitT claims a right for him- 
self, though the right may be common to 
others also. AIR 1949 All 761 (762) 

(DB) * AIR 1942 Oudh 199 (200) (DB) ^ 
(’07) 30 Mad 185 (190): 34 Ind .\pp 93 
(PC) * AIR 1927 Mad 645 (647) * AIR 
1959 Andh Pra 280 (285); (1959) 1 Andh 
WR 72. 

(12) Where A sues B, a decree-holder, 
that his property is not liable to attach 
ment in execution of B’s decree, B cannot 
be deemed to represent other persons hold 
ing other decrees against A and seeking to 
sell the property. AIR 1942 Mad 128 (129). 

(13) Whether a plaintifT, in a particuhii 
case, <^005 in a representative character or 
a defendant is sued or defends in a re- 
presentative character, depends upon the 
facts of that case. It also depends upon 
the substance and not the form of plead 
ings. AIR 1956 Pepsu 69 (71) * AIR 1949 
All 761 (763) (DB) » AIR 1959 Andh Pra 
280 (283, 284): (1959) 1 Andh WR 72. 

(14) It is not necessary that the cause 
title of the suit or pleading should make 
it plain that the suit is one in a represen- 
tative capacity. AIR 1028 Mad 445 (446) 

(DB). 

(15) A suit for partition by a membei 
of a joint Hindu family wherein all matters 
in dispute between the members of the 
family are decided is a suit in a represen- 
tative capacity. AIR 1925 Oudh 566 (566, 
567). 

(16) The Explanation is not confined in 
its applicability to the right of a joint 
Hindu family or of a Malabar tarwad or ol 
joint trusteeship. AIR 1917 Mad 457 (450) 
(DB). 

(17) A decision against a community is 
not res judicata against some members 
who stand in the second suit in a special 
capacity other than the capacity of a com 
munal member, inasmuch as the laltei 
claim is not under -the same common title 

(DB) ^ 

(18) Rejection of an objection by certain 
persons in their individual capacity that a 
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certain temple was a public temple will 
not bar a similar objection by the trustees 
of the properly in a subsequent suit. AIR 
1919 All 761 (762) (DB). 

(19) For applicability of the Explanation 
the claim actually made in the previous 
suit and not the result of that suit has 
to be considered. AIR 1957 All 270 (272) 
(DB) * (1967) All WR (HC) 290 (291). 

(20) A predecessor-in-interesl cannot be 
deemed to be a person interested withii' 
the meaning of Explanation VI. AIR 1969 
.-Vndh Pra 70 (78): (1968) 1 Andh LT 72 
(DB). 

(21) Suit for declaration of title in res- 
pect of land recorded in name of deity 
with A as Marfatdar — Defendants 
impleaded in their individual capacity — 
Marfatdar being unlraceable deity remain- 
ing ex parte — Other defendants com- 
promising with plaintill — Court pa-ssing 
decree in terms of compromise — In sub- 
sequent suit against defendants of previ- 
ou.^ suit and others in representative capa- 
city, defendants challenging decree as 
fjaudnlenl and not binding either on deity 
or villagers — Held, deity remained unre- 
presented in previous suit — Hence com- 
promise and ex parte decree could not bind 
interests of deity. ILR (1965) Cut 115: 32 
Cut LT 133. 

(22) Suit by one of the legatees under 
n will for declaration of shikami right in 
respect of an item of properly bequeathed 
to him — Due execution and genuineness 
of will contested by defendant — ^ Both 
points decided against him. Later suit by 
a dilTercnt legatee for declaration of palta 
in respect of another item of properly 
bequeathed to him under the same will 
— Sons claiming through defendanl in pre- 
vious suit, the contesting defendants in the 
later suit — Held, Explanation VI applied 
to their case and that they were barred 
by res judicata from contesting the factum 
o.** the due execution of the will. 1962 Mvs 
L.I (Sup) 474. 

62. Suits under Order 1, Rule 8 and Sec- 
tion 91. — (1) Where a suit under Order 1, 
Rule 8 is conducted without complying 
with any of the conditions imposed by 
that Rule, the benefit of Explanation VI 
cannot ordinarily bo extended to a decree 
in sucli a suit even though the litigation 
might have been bona fide. AIR 1933 PC 
183 (190): 56 Mad 657: 60 Ind App 278 • 

( 54) ILR (1954) Mad 537 (586, 587) 
(DB) • AIR 1953 All 547 (548): ILR 

(1954) 2 All 148 (DB). 

(2) Suit under Order 1, Rule 8 not 
complying with that rule — Test in such 
cases is whether previou.s litigation was 
bona fide and whether any injury had 
resulted to plainlilTs m second suit on 
account of omission (in (he former suit) 
to comply with the requirements of O. 1, 
Rule 8. AIR 1938 Lah 369 (390) (FB). 

(3) Where a suit is brought by anv 
member of (he public, without the sanction 
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ol Ihc Advocalc-General. in respccl ol' a 
public nuisance in a case in wliich in» 
special damage lias been caused, tlie decree 
in that suil will nnl bind the oilier mem 
beis of (he public. AIR 1933 PC 183 (190): 
56 Mad 657; 00 Incl App 278 *= AIR 1937 
Lab 425 (427): ILR (1937) Lah 629 {DBl 
(On appeal from AIR 1937 Lah 70.) 


(5) A decree agaiiisl a sliebait who, lo 
llie knowledge of ilie plainlilT. has bbcii 
dismissed Irom llic temple or who has been 
guilly of gross negligence in Ihe conducl 
oi llie case, caiino( be said lo be a deoee 
against Ihe shebail as represeiiling tJie idol 
and, Iherelore, cannot bind succeeding 
shebails, (’ll) II Ind Cas 280 (283 284) 
(LB) (Cal). ' 


(4) In case of a suil filed under Scr 
tion 53, Transfer of Properly Act. bv one 
of (he credilors of (lie insolvent on behalf 
of (lie body of credilors, unless Ihc Official 
Receiver ha.s eilher been impleaded as a 
parly or has been given a noti»e of the 
suit the decision in the suit will not be 
binding on the Olficial Receiver and he 
would not be precluded by explanation VI 
of Section 11, Civil P. C.. from filing an 
application under Section 54 of llie Provin 
cial Insolvency Act lo set aside the tran.> 
fer which was ilie suldci t-matter of the 
suil. (1949) 2 Mad L.l 559; AIR 1950 .Mad 
184, List. AIR 1962 Mad 189 (191): 1961 
Mad WN 676. 

^ (5) Though the plaintilfs co nomine are 
difTercnl persons in two suits under O. 1 
Rule 8, in both cases Ibey being represen 
tolives of the same public are in subslam c 
the same. AIR 1961 All 206 (275). 

(6) Plaintilfs in two suits being same 
but defendants dilfercnt — Subject mallei 
of previous suit, auction-sale in execution 
of mortgage decree — Subjccl-maltcr ol 
subsequent suit being private sale lo pay 
olT mortgage decree — Vendees under (he 
private sale cannot be held lo be repre 
sentatives of the interest of (lie auction 
purchaser — Decree in previous suit can 
not operate as res judicata. AIR 1961 .All 
266 (276). 

53. Shebnits and friislces. — (1) Decision 
in suit by or against a trustee as such 
binds the whole body of persons interest 
ed in the subjccl-matlcr of the trust. AIR 
19-19 East Punj 141 (147): ILR (1918) East 
Puni 113 (DB) * AIR 1924 All 504 (506); 
46 All 651 (DB) * AIR 1938 Lah 369 (3881 
(FB). 

(2) Where a person sues as a trustee of 
a certain institution, the decision in such 
a suit will operate as res judicata in any 
subsequent suit on behalf of the institu- 
tion, notwithstanding that the person suing 
as trustee in the former suil occupied a 
representative position in regard lo an 
other institution also. AIR 1938 Mad 257 
(258) (DB). 

(3) Suil by or against shcbail a.s repre 
seating idol — Decision Is binding on 
succeeding shebaits. AIR 1950 Assam 92 

94, 96) (DB) * (’74) 2 Iml App 145 (152) 
PC) (’07) 6 Cal L Jour 621 (633) (DB) 

(4) Decision in a suil by mahant of a 
mull eonccriiing property of mult will be 
rcs judicata in a .subsequent suit by a 
succeeding mahant. AIR 1035 All 255 

( 266 ). 


(b) Suil under Scclion 92, C. P. C., being 
a reprcscnlalive suil a decision therein will 
operalc as les judicata on all persons 
iiiieie.sled in the subject-matter of tJie suit. 
AIR 1925 Mad 1070 (1071. 1072) (SB) ♦ 
( 3/) AIR 1937 PC 1 (3); ILR (1937) Mad 
04 Ind App 17 * .VIR 1959 Bom 3yd 
(400, 401;; CO Bom LR 1273. (Consent 
decree m representative suits under Sec- 
tion 92.) 

(7) Where a representative suit is 
I'uouglil under Section 92 and a decree m 
passed in such a suit, law assumes that 
all person.s who have tlie same interest a.s 
the plainlids in the representative suil 
\ycrc represented by the said plaintilfs and, 
tJicrclore, arc constructively barred by rcs 
judicata from rcagilaling (lie matters 
diicclly and substantially in issue in the 
said suit. A similar rc.sult follows if a 
suil is cillier brought or defended under 
Order 1, Rule 8. AIR 1961 SC 107 (114, 
115): (1964) 2 SCR 647. 

(8) Where an earlier suil against a 
trustee is dismissed on Ihe ground that it 
was not brought under Section 92 after 
obtaining necessary sanction, a subsequent 
suit undei* Sec. 92 after obtaining neces- 
sary sanction is no| barred. AIR 1953 Mys 
25 (25): ILR (1953) Mys 107 (DB). 


(9) Suit under Section 92 — Decision 
in is not a judgment in rem — Judgment 
binds only those who are represented 
(’59) 37 Mys LJ 234 (DB). 

(10) Suit under Section 92 by Culcb* 
Mcinons of Sunni community — Suit pro 
cecdings on basis that mosque belonged to 
Culchi Memons — No issue and no finding 
on the question — Decision is not binding 
on non-Culchi Memon Sunnis. (’59) 37 
Mys LJ 234 (DB). 

(U) Scheme suit — Scheme framed — 
Appointment of trustees from worshippers 
— Suit and scheme on basis that institu- 
tion belonged to one sect of community — 
Application by persons of another sect ap- 
plying lo be associated with management 
dismissed and applicants directed lo file 
suit — Second .‘^uil by such persons for 
framing scheme held not barred. (’59) 37 
Mys LJ 234 (DB). 

(12) If in a suit under Section 92 any 
issue as lo whether the properly in suit 
was not a public trust properly was neccs- 
saiy and was required to be decided by Ihc 
Court and if it came to be decided, that 
decision obviously stands and binds the 
parties to the subsequent proceeding 
provided Ihc other conditions contemplated 
under Section 11 are fulfilled. AIR 1968 
Guj 257 (260): 9 Giij LR 1002. 
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(13) In a suit by the Hindu Heligious 
Endowment Board to recover contribution 
under Madras Kcligious Endowments Act 
by attaching; the temple properties in pos- 
session of the Archakas, when ll»c deity 
was not before the Court, the Boanl. far 
from representing the deity must be said 
to have acted against it and the suit could 
not be said to be in representative capacity. 
Consequently, the leinpie or tlie institution 
was not a party to that suit and the judg- 
menl in it could not fall within the scope 
of Section 11, lor the purpose of a subse- 
quent suit lor possession brought by Ihc 
managing trustees of Ihc temple against 
those Archakas. AlH 1959 Anclh Pra 180 
(181): ILK (1958) Andh Pra 005 iHH). 

54. Manager of a Hindu family. — (1) A 
suit by or against the manager of a Hindu 
family where tlie latter has been bona lide 
acting on behalf ol Ihc other jneinbers 
interested must be taken to be one litigat- 
ed in a representative capacity and a 
decree in such a suit will bind lije other 
members so interested as res judicata. 
AIR 1950 Hyd 146 (149): ILK (1950) Hyd 
535 (DR) * AIR 1957 Andb Pia 088 (OUtn 
(DB) ♦ AIR 1953 Mvs 15‘i |152): H.U 
(1953) Mys 295 * AIR 1950 Trav-Co 73 
(77): 1950 Trav-Co LR 532 (DB) AIR 
1948 Pal 388 (389, 390) (DB) * AIK PJi; 
All 168 (169): ILR (1947) All 218 (DB) * 
AIR 1927 PC 50 (57): 51 Bom 450: 54 Bui 
App 122 * AIR 1914 PC 130 (137): 30 All 
383: 41 Ind App 210. (Allirming 33 All 
71.) • (’78) 6 Ind App 233 (230, 237) 

(PC) • ’72} 14 Moo Ind App 307 (370) 
(PC) • 1965) 78 Mad L\V 463 * AIR 1909 
Kcr 26 (28) (DB). 

(2) Whether a Hindu fallier, in a parti 
cular suit, in which he alone of the fsunily 
is a parly, represenls his coparceners is a 
question to be decided with reference lo 
the circumstances of each case. (*07) 17 
Mad L Jour 197 (198, 199) (DB) * AIR 
1914 Bom 113 (114): 39 Bom 29 (33, 34) 
(DB). 

(3) Merc fact that sons aic not added 
as parly defendants to a suit against 
father as representing the family would 
not alTccl the applicability of res judicata. 
AIR 1956 Hyd 146 (149): ILR (1956) Hyd 
535 (DB) * AIR 1948 Pat 388 (389. 390) 
(DB) * AIR 1939 All 399 (400): ILR (1939) 
All 602 (FB). 

(4) Suit against father in represeiitalive 
capacity — Express description as manager 
of family not necessary. AIR 1947 Nag 
129 (137): ILR (1940) Nag 814 (DB). 

(5) In the case of a joint Hindu lamily 
governed by tlie Milakshara School ol 
Hindu law the family should be represent- 
ed cither by the Karla or bv all co-parce- 
ners of Ihe family. AIR 1900 Pal 208 
(269). 

(6) Manngcr'.s representation can be only 
in respect of joint family properly and 
not other property. .AIR 19*25 Oudh 75 
(75, 76). 


Nag 
Cal 

282 


(7) Queslion whotlier a <lelit (amlracted 
by lather is tnijiled hy illegality, or iin 
nioialitv — Fallicr cannot leprcseiit soils 
in regard lo sucli queslion and a decrct 
against father will not bar a suit bv son-* 
attacking the debt a.s jininoral or illegal. 
AIK 1947 Nag 129 (138): ILR (1910) 

841 (DB) AIR 1939 All 0 (7). (bl 
21 (PC), Followed.) 

[Sec also AIR 1950 Eitsl Punj.ib 
(287) (DB).] 

i8) Prior decision against fallier on basis 
ol his alienalion of joint fainily propcilv 
will nol bar a .suit liv tlie soils <iueslion- 
ing tile xalidily (»f the alienalion. But s‘»n> 
would be bailed bv re.' jiulieata willi 
regard to a plea wliich was open lo tin 
father equallv willi llic .sons. wbelliei 
e.xpresslv or eonsli ueli\ elv decided. AIR 
1947 Nag 120 (I38‘: H R (19401 Nag 811 

(DBi. 

(9) PlainlilT in jncviuu.s suil not joined 
a.s representing fainiiv — Deci.sion is nol 
himling on other member.s ol fainilv not 
made parlies. .\IR 1951 Pal 12 (1.3, 14) 

(10) .Mortgage c.veculed by father n-'l 
found to be for legal neec'^silv — .Sini|)lc 
inunev decree jiassed again.st eslalc ol 
deceased in hands ^^f sons — Suits againsi 
grandsuiLs dismi.ssed — Sub.seiiuenl born 
grandsoiLs cannot conleiul on .strength ol 
Section 11, Ex. \T lhai tlio decree of di.. 
missal operates as re.s ludicala. .AIR 19 H 
Oudh 131 (134): 19 Luck 481 (DB). 


(Ill Dismissal of suil hy it member of 
a joint family to reclaim property from 
a trespasser — Decision would be binding 
(*n any other member wlio would have 
taken benefit of the decision liad the .suit 
suecceded. AIR 19.50 Nag 241 (243): ILR 
(1956) Nag 256 (DB). 

55. Karnavan of Malabar Tarwail. — (i) 
.Suit by or against karnavan <jf Malab.o 
Tarwad — Decree is binding on other 
members in respect ttf their interest even 
though they are not parlies provided suit 
i.s honestly conducted. AIR 1959 Mad 540 
(548): ILR (1950) Mad 320 (DB) * (’27) 
AIR 1927 Mad 1043 (1050): 51 Mad 40 
(FB). (Overruling 30 mad 215 and 24 Mad 
058.) * C9C) 20 .Mad 129 (13.3) (FH). 

(Overruling 5 Mad 201, 0 Mad 121 and rc 
ferring lo 7 Mad 413. 8 Mad 484 (FB), 1.5 
Mad 6 and 10 Mad 79.) 

(2) Karnavan in prc\ious suit raising 
ccnientions <»pposcd to interests of otlicr 
raemhers — Deci.sion againsi him will not 
operate as res judicata a.s against other 
members in n suh-sequent suit. (TO) 8 Ind 
Cas 129 (130) (DB) (.Mad). 

(3) Where the karnavan is acting m 
excess of liis powers or is submitting to 
a decree in respect of a delil borrow’ed 
in excess of his powens. ho canmd be said 
lo represent the tarwad. (’37) 1937 Mad 
WN 435 (438). 

(4) A decree in or<Ici‘ to be binding, on 
the tarwad should be obtained again.sl the 
tarwad and there should be a proper 
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person representing that tarwacl. ('54' 
1054 Ker LT 755 (757, 758). 


(5) Suit against Karnavalhi ol' sub-tar- 
wad in Maldar — Minor male member, who 
was not a party, attaining majority before 
(decree — Decree does not operate as res 
judicata again.^l sub-tarwad. 1954 Ker LT 
755. 

(6) Karnavnii continuing in possession 
tarwad properties pending suit lor parti 
tion represents entire tarwad — Execu- 
tion against tarwad with notice to 
karnavan — Proceedings binding on all 
members of tarwad. 1959 Ker LT 998 


(1000) (DB). 

(7) If the decision in the previous suit 
is binding on all the members of the tar- 
wad who were in existence at the time 
of the earlier suit and who were parties to 
it, the subsequently born members in the 
dilTerenl lhavazhies ot the tarwad cannot 
claim any independent right as membeis 
ot an undivided tarwad. AIR 1959 Ker 169 
(170): 1958 Ker LT 1028. 


56. Hindu widow.— (1) A Hindu widow 
represents the entire inheritance in respect 
of her husband’s estate and a decree 
against her, fairly and properly obtained, 
is binding on the succeeding heirs. AIR 
1953 Mad 670 tG81| (DB) * AIR 1946 
Oudh 163 (178): 21 Luck 1 (DB) (1863) 
9 Moo Ind App 539 (604) (PC) * AIR 1922 
Cut 321 (324, 336): 49 Cal 45 (DB) * AIR 
1931 PC 114 (117, 118): 53 All 103: 58 Ind 
App 158 * (’84) 11 Cal 186 (195, 196, 197): 
11 Ind App 197 (207) (PC) * AIR 1967 All 
370 (373): 1966 All LJ 1010 (DB). (Held, 
on facts that widow represented her estate 
in Ihe earlier proceeding and that the 
decree against her would bind the rever 


sioner.) , , . 

(2) Decision against widow is binding 

on succeeding heirs not by virtue of Sec- 
tion 11 but on genera! principles of res 
judicata. AIR 1918 PC 87 (91): 40 Alt 
593: 45 Ind App 168 * (’57) AIR 19a7 
Orissa 201 (202) * AIR 1964 Orissa 156 
(158): 32 Cut LT 76. (Suit for declara- 
tion of title by Hindu rcver.sioner — - Ear- 
lier suit by adoptive mother ending m 
compromise decree — Therein mother 
making admission of adoption in favour 
of adopted son — Suit barred by res ludi- 


cata.) . (XAr, 

(3) Even a decree based on a bona iiac 

compromise by widow would be 

on succeeding heirs. AIR aii 

(357, 358): 40 Ind App 342 ( 11) 33 A1 

356 (367): 38 Ind App 87 (PC). 

(4) Where a decree is pa.ssed against the 
widow on a ground personal to herself 
or the liligaBou is not conducted by her 
bona fide for the benefit of the estate i 

binds only her widows 'V’l 

hindinff on the reversioner. AIR 1955 All 
544 (546) ‘ AIR 1947 Bom 140 (144) 
?DB) • %R 1938 PC 254 (256, 268): ILR 
19381 2 Cal 653: 65 Ind App 305: 32 Smcl 
Lr 918 ‘ AIR 1923 Cal 204 (206) (DB) - 


(’31) AIR 1931 All 407 (411) (DB). 

(5) Whether the widow repi;esents the 

estate in a litigation may be gathered from 
the nature of the allegations put forward 
and the issues raised, tried and decided 
in the former suit. AIR 1954 Pepsu 85 
(87, 88): ILR (1954) Patiala 44 (DB) * 
AIR 1946 Oudh 163 (178): 21 Luck 1 

(DB) ♦ (’24) AIR 1924 Mad 301 (307) 
(DB). 

(6) Suit by Hindu widow challenging an 
adoption, or for recovery of the inherit- 
ance, or for protecting or preserving the 
Inheritance as against strangers, will be 
one brought by her as representing the 
estate. AIR 1925 All 79 (83): 46 All 637 
(DB). (Challenging adoption.) * AIR 1934 
Pal 696 (698) (DB). (Do) * (13) 37 Bom 
172 (177, 178) (DB). (Recovery of inherit- 
ance.) * (19) AIR 1919 Oudh 258 (269): 
22 Oudh Cas 260. (Preserving inheritance.) 


(7) A decree obtained by a mortgagee on 
basis of a mortgage executed by the widow 
cannot bind the reversioners unless the 
mortgage was lor legal necessity or lor 


the benefit of the estate. AIR 1940 All 433 
(436) (DB) ♦ AIR 1926 Pat 625 (673, 074): 
1 Pal 510 (DB) * (’09) 4 Ind Cas 483 
(485) (DB) (Cal). 

(8) As lo the binding nature of com- 
promises made by the widow out of Court 
jn the reversioners. AIR 1918 PC 70 
(74): 40 All 487 ((496): 45 Ind App 118 * 
/HR 1924 PC 56 (68, 59): 47 Mad 181: 
A Ind App 145 * (’17) AIR 1917 PC 95 
(98): 45 Cal 590: 45 Ind App 35 ♦ AIR 
1914 PC 44 (45). 

(9) Lease by Hindu widow challenged 
py B as next reversioner — Decision that 
B was nol the next presumptive rever- 
nouer as there was a nearer reversioner J 
and so B had no locus standi — The deci- 
non that J was the next prcsunaplive 
reversioner would be res judicata in a 
subsequent suit by another reversioner 
challenging a gift by the widow in favour 
t.f J. AIR 1956 Pepsu 69 (70. 71). 


67. Hindu reversioners. — (1) A suit by 
the nearest reversioner in the lifetime ol 
the widow that an adoption made by her 
is nol valid or an alienation by her is not 
binding on the inheritance, being a suit in 
a representative capacity and on behalf of 
all the reversioners, the decision in such 
a suit alTccls reversioners as body and 
under Explanation VI to Section 11 bars 
a fresh suit by another reversioner on the 
some cause of action. AIR 1956 Nag 231 
(235): ILR (1956) Nag 451 (DB) * (*57) 
AIR 1957 All 270 (271, 272) (DB) * AIR 
1955 Madh B 99 (101) (DB) * AIR 1952 
All 335 (337) (DB) * (’25) AIR 1925 PC 
272 (276, 277): 52 Ind App 398: 47 All 
883 • AIR 1915 PC 124 (126): 38 Mad 406: 
42 Ind App 126 ♦ AIR 1922 All 301 (308. 
309): 44 All 19 (FB) * AIR 1938 Lah 571 
(573) (DB). 

(2) A compromise made bona fide for 
benefit of estate and not for personal 
benefit of Hindu widow will bind the 
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reversioners quite as much as a decree on 
contest. AIR 1922 PC 366 (358): 1 Pal 
741: 49 Ind App 342 * AIR 1957 Puni 69 
(72): ILR (1957) Piinj 337. 

(3) Where in the previous suit the plain- 
tifT who sued as a reversioner was held 
not to be a reversioner, he cannot he said 
to have represented the reversionarv body 
and, therefore, the decision would no» 
operate as res iudicata against other rever- 
sioners. AIR 1926 All 573 (573) iDB). 

(4) Where a reversioner sues not in a 
representative capacity but in a personal 
one, it will not operate as res judicata in 
a suit by actual reversioner after widow’s 
death. AIR 1930 All 9 (11) (DB). 

(5) Decision in a suit by reversioners 
against widow for declaring a gift by her 
as invalid docs not operate as res judicaU 
in a subsequent suit by adopted son. AIK 
1944 Mad 326 (327): ILR (1944) Mad 775 
(DB). 

(6) A decision in a suit against ihc 
nearest reversioner is binding on the 
succeeding heirs to the estate. AIR 1947 
Oudh 45 (64): 21 Luck 463 (DB). 

(7) Suit by reversioner against widow 
for declaration that alienation by her is 
not binding upon estate — Reversioner 
sues in representative capacity — Female 
reversioner intervening between him and 
estate — Decision cannot operate as res 
judicata in subsequent suit on question 
whether plaintilT or female reversioner was 
immediate reversioner. AIR 1967 Pat 157: 
1966 BLJK 386. 

68. Legal representatives. — (1) Decree 
passed in a suit against one of several 
legal representatives is, in the absence of 
fraud or collusion, binding on the estate 
and on all the other representatives. AIR 
1942 Oudh 216 (217): 17 Luck 720 • (’02) 
26 Mad 230 (234, 235) (DB). 

(2) Where a person is substituted us 
legal representative of a deceased party 
without deciding whether he was .such 
representative, the decision in suit would 
not bar as res judicata a subsequent suit 
by such representative for a declaration 
that the decree is not binding on him 
(*81) 6 Cal 777 (781) (DB). 

(3) A suit against a wrong person as 
the legal representative of a deceased per- 
son is not res Judicata in a subsequent suil 
against the real heir. AIR 1928 Pal 362 
(363) . 

69* Administrators. — (1) Decision in 
suit against executor nr administrator is 
binding on all persons who subsequently 
succeed to the estate. (’09) 4 Ind Cas 483 
(485) (DB) (Cal). (Executrix.) ♦ (’05) 29 

Bom 96 (100) (DB). (Administrator.) 

(2) A declaratory decree obtained 
against the representatives of a deceased 
debtor to the efTccf that a certain properly 
docs not form part of the assets of deceas- 
ed is binding as res judicata in a suit 


for administration of the estate. AIR t942 
Oudh 327 (330): 18 Lurk 92 (DB). 

60. Benamldar or agent. — (1) Derision 
in a litigation by or against benamidar 
will bind beneficial owner as res iudi('ala. 
AIR 1956 Cal 613 (614) (DB) * (’57) AIR 
1957 Andh Pra 557 (559) (DB) * AIR 1918 
PC 140 (143): 46 Cal 566: 46 Ind App 1 ♦ 
AIR 1959 Pat 89 (92): ILR 36 Pat 1027 

(2) A benamidar is only another imuk. 

for real owner and as such (he real owner 
himself must be deemed to be a party for 
purposes of Section 11. |'84) 10 Cal 697 

(705, 706) * AIR 1924 Lah 702 (705) (DB). 

(3) Decree passed against benamidar 
upder protest and without impleading real 
owner would not bind real owner as res 
iudicata. AIR 1914 .All 173 (175): 36 All 
446 (450. 451) (DBl ♦ AIR 1960 Andh Pr* 
592 (598 to 600) (DB). 

(4) Decree passed onlv against ageui is 
binding on the principal inasmuch as he 
must be deemed to be a party to llie suit. 
t’13) 18 Ind Cas 278 (279) (Lah) * (’88) 
11 Mad 309 (316) (FB| ♦ AIR 1968 Pal 77 
(DB). 

(5) A benamidar’s son also represents 
true owner and a decree obtained against 
benamidar's son is binding on true ownei 
as res judicata. AIR 1947 Cal .320 1324) 
(DB). 

(6) Benamidar can represent real owner 
Proceedings bclween benamidar and 

third party — Death of benamidar — His 
heirs brought on record — Application by 
real owner for being brought on record 
dismissed — Decree against heirs of bena- 
midar — Held, on facts that benamidar 
and his heirs represented real owner and 
decree was binding on the real owner 
AIR 1969 SC 316 (318, 319): (1969) 1 SCJ 
373. 

(7) If a transaction is not intended to 
be given effect to, or if a document of 
title is executed only as a sham deed, 
there is no benami purchaser. The prin- 
ciples of benamidar representing the real 
owner, are not applicable to such a case 
AIR 1962 Pal 204 (207. 208): ILR 41 Pat 
941. 

61. Miscellaneous. — (1) .A creditor of a 
parly is noi its representative, for purposes 
of Section II. (’92) 15 Mad 477 (479) 
tDB). 

(2) Dispute about public well — Deci- 
sion against municipal board is res iudi- 
cata against other persons. .AIR 1924 
All 178 (180): 46 All 110 (DB). 

(3) Judgment against municipal council 
will operate as res judicata against 
chairman. AIR 1933 Mad 59 (61). 

(4) The OfTicial Liquidator, represents 
the debenture-holders and creditors as well 
as the company, and if an order is made 
against him in respect of the company’s 
property, the order is conclusive, in the 
winding up, against all parties so repre- 
sented. (’20) AIR 1920 PC 56 (58): 43 Mad 
550; 47 Ind App 33. 
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(f)) Suit by creditor to e£t:i!)!ish that 
tians;i( lion wjis hoiinnii for his debtor — 
Pcnilin.i.' suit ciedilor dcilured insol\-cnl 
and Olficial Hec('j\cr l)i'»u"hl on record — 
Dismissal ol' .suit — Appeal hv Official 
Itccei^•e^ — Held, OlTicijil Receiver repre- 
sciilcd nf)l only insolveni but al.so enlire 
body of ciedilors including plaintdf and 
divinissnl of suil was not only ngainsl 
plainlilT but also against entire body of 
credilors represented In- Official Receiver 

— A dismissal of suit would operate as res 
judicata in .sul)sequcnt suit bv Official 
Receiver. AIR 1968 Ker 154 (1551: 1967 
Kcr LT 1156. 

l6) A decree against a volnn holder as 
representing the estate is binding on his 
successor. (*85) 9 Bom 108 (221) (FB). 

(7) Decree passed against a jahgirdar sis 
representing estate is binding on his suc- 
cessors. AIR 1981 Nag 183 (184); 27 Nag 
LR 127. 

(8) Suil by iambardar of a mahal under 
Section 245 of the U. P. Tenancy Act, 1939 

— Siibscqucnt suit by some of the co- 
.shares on the same cause of action was 
haired. AIR 1947 All 88 (88) (DB). 

(9) In a suit which may be brought by 
or against the Stale in which the status 
of a person claiming to be a State sub- 
ject and an agriculturist is in issue (he 
State rcpresenls the entire community and 
a decree passed against the State in the 
absence of fraud or collusion is binding on 
all those persons wlio had an interest in 
the dctenninalion of the question and will 
operate as res judicata bv reason of Sec- 
tion n. Expi. VT. (’49) 8 J and KLR 47 
(51, 52). 

(10) Prior application for sealing down 
decree by one of judgment-debtors — Ap- 
plication not made in representative capa- 
city — HIglils of other judgment-debtors 
not adjudicated — Subsequent application 
for scaling down decree made by another 
judgment debtor held was not barred by 
res judicala. AIR 1958 Andh Pra 2.31 
(233). 

02. .Tmigmenis lii rem. — (1) Judgments 
in rem are conclusive proof of the matters 
specified in Section 41, Evidence Act. and, 
by Section 4 of the Evidence Act, evidence 
cannot be allowed to disprove tlic facts 
eslablislicd bv such judgments. AIR 1956 
Nag 209 (21 i): ILR (1956) Nag .549 (DO) 

* AIR 1921 Mad 248 (253, 255): 44 Mad 
778 (FB) ♦ AIR 1916 PC 78 (80): 43 Cal 
694: 43 Ind App 91. 

(2) A judgment by a Subordinate Judge 
or a District Judge in exorcise of the juris- 
diction conferred upon him by the Hindu 
Marriage Act (1955) would fall within the 
purview of Section 41, Evidence Act. AIR 
1963 Andh Pro 158 (159): (1962) 2 Andh 
WR 259. 

(3) Judgments which do not fall with- 
in Section 41 of the Evidence Act can only 
be evidence if they come under Section 42 


or anv otlicr relevant section of the Evi- 
dence .Act hut cannot be used for the pur- 
pose of preventing the other side frAtn 
proving facts which he sets up. (’95) 22 
Cal .533 (.542): 22 Ind App GO (PC) * AIR 
1958 Pat 477 (484) » (1900) 24 Bom 591 
(508. 599) (DB) * AIR 1921 Mad 248 (253. 
256): 44 Mad 778 (FB) * (’07) 31 Bom 
143 (158) (DB) * 1959 Raj LW 535: lER 
11959) 9 Raj 692. 

[See also AIR 1957 SC 286 (297): 1956 
SCR 889: ILR (1957) Punj 819.] 

(3-A) A judgment is not a judgment in rem 
hccau.se in a suit by A for the recovery of 
an estate from B, it has determined an 
issue raised concerning the status of a 
particular person or family. (’66) 9 Moo 

Ind App 539 (601) (PC). 

(4) A judgment in rem must have been 
given by the Court in the exercise of its 
Probate, Matrimonial, Admiralty or Insol- 
vency Juri.sdlction. AIR 1928 All 395 (396) 
(DB). 

(5) Judgment of an Insolvency Court de- 
claring a person to be a crcdilor of the 
in.solvcni docs not operate as a judgment 
in rem. AIR 1931 Mad 441 (445, 448, 451): 
51 Mad 601 (SB). 

(6) Finding of Insolvency Court that a 
certain person is not a partner in the in- 
.solvent firm is not a decision as to his 
status or legal character and is not a judg- 
ment in rem. AIR 1940 Cal 225 (226). 

(7) There is a broad distinction be- 

tween the clTecl of a judgment in rem 
and a judgment in personam. The point 
adjudicated upon in the former is always 
as to the status of a person and is conclu- 
sive against the world as to that status, 
whereas in a judgment in personam the 
point whatever it may be, which is ad- 
judicated upon is conclu.«iivo only between 
llie parlies or their privies. AIR 1940 Cal 
225 (226) ♦ AIR 1928 Sind 121 (124): 22 

Sind LR 105 (DB) * 1967 Mah LJ 985 
(983): 69 Bom LR 749. 

(8) Principle of res judicata is modified 
by Section 44, Eviderice Act, 1872 and 
principle will not apply if any of the three 
grounds mentioned in Section 44 exists. 
.AIR 1967 Kcr 97 (99): 1967 Ker LT 629 
(DB). 

C3. Decree against minor. — (1) Decree 
against a minor not represented at all or. 
represented by a person incompetent to 
act as guardian, is without jurisdiction 
and not binding on him as res judicata as 
minor is no parly to it. AIR 1956 Trav-Co 
70 (73): ILR (1955) Trav-Co 341 (DB) * 
(’04) 28 All 1 (16): 32 Ind App 229 (241): 

9 Oiidh Cas 7 (PC) * AIR 1927 Pal 271 
(275): 6 Pal 388 (DB). 

(2) Decree against minor not properly 
represented owing to gross negligence or 
fraud or collusion of the guardian would 
not operate as res judicata. AIR 1950 Pal 
97 (108, 115): 27 Pat 441 (FB). (Per Nara- 
yan J. contra.) * AIR 1958 Mad 148 (15(B 
(DB) ♦ AIR 1946 Lah 233 (243): ILR 
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(1946) Lah 515 (FB) ♦ AIR 1932 All 293 
(800); 54 All 616 (FB) ♦ AIR 1900 Ker 3G7 
(371); 1960 Ker IT 516. 

(3) In the absence of pross ncglipcnce 
or fraud or collusion of Uie puaiduin, a 
decree obtained against a minor properly 
represented is res judicata, even in respect 
of pleas which might and ought to have 
been raised but which were not raised bv 
the guardian. AIR 1927 Oudh 3.54 (3.54. 
355) (UB) * AIR 1957 Him Pra 14 (15) * 
AIR 1930 Lah 654 (655) (DR) * AIR 1921 
Mad 608 (609): 47 Mad 476 (DB) * (1965) 
78 Mad LW 463. 

(Bui see AIR 1925 Oudh 633 (640) 

(DB).3 

(4) Decree against minor on compr<miise 
without the Court’s sanction under O. 32, 
Rule 7 is without jurisdiction and cannot 
operate as res judicata. .MR 1917 PC 146 
(!51); 45 Cal i7: 44 Ind App 229 * (’ll) 
36 Bom 53 (57) (DR). 

(5) Where there are several defendants 
besides the minor defendants, having iden- 
lical interests, a decision therein is bind- 
ing on the minors, as the other defendants 
must be deemed to Iiave litigated on behalf 
of themselves and of (he minors under Fx- 
planalion VI to Section 11. .-MR 1929 .^U 
346 (346). 

(6) Suit for partition between l)rotbers 

— Minor sons presumed to l)o represented 
by fathers — Decree binding on minors 

— Explanation VI to Section U C. P. C. 
applies — Minors challenging decree — 
Burden is on minors to prove fraud, collu- 
sion etc. 1961 Jab LJ 381. 

64. Lillgalion under .same title. — (1) 

Expression “lillc" in Section 11 refers to 
the capacity or interest of a party; it has 
nothing to do with the particular cause of 
action on which he sues or is sued. AIR 
1946 Nag 277 (291): ILR (1946) Nag 159 
(DB) • AIR 1941 Cal 574 (579) * AIR 1929 
All 400 (402). 

[See however AIR 1947 Nag 39 (42): ILR 
(1946) Nag 6.30 (DB).] 

(2) Where the capacities in which the 
two suits are brought are altogether dif- 
ferent the bar of res judicata cannot come 
into operation. AIR 1959 Andli Pra 418 
(457): (1959) I Andh WR 239. 

(3) According to the rule of res judicata 
a verdict against a man impleaded in one 
capacity will not alTccl his rights when 
proceeded against in another distinct capa- 
citv. AIR 1961 Punj 229 (231): ILR (1900) 
1 Punj 731. 

(4) A suit against a person in his indivi- 
dual capacity does not cease to be so 
merely because he pleads that he is a 
trustee or shehnil and is in possession as 
such. AIR 1941 Cal 574 (579). 

(5) Where a person is made a defendant 
as a member of the family owning the 
properly in a suit and entitled to claim a 
share in the partition thereof, that rapa- 
city of his cannot be altered by his claim- 


ing to bold the property on behalf of a 
Dargali and not in bis own rights. AIR 
1‘UU) Madh Pra 250 (251): 1960 Jab LJ 
68,3. 

(6) First suit for posse.ssion as rever- 
SH.ner of A. second suit for the same re- 
lief as rever.sitjiier of B. Litigation is 
under the same title. AIR 1926 Mad 231 
(234). 

(7) First suit as Ini.slee, second .suit also 
as Inislce. Litigation is under same 
title. (’10) 7 Ind Cas 184 (185) (DB) 
(Mad) ♦ AIR 1930 Cal 47 (-19): 57 Cal 2.58 
(DB). 

(8) First suit against a linn. Second 

suit against a partner thereof. Litigation 
is under same title. ('09) 34 Bom 244 

(219) (DB). 

(Bui see AIR 1925 Cal 1195 (1198) 

(DB).] 

(9) First suit litigated as heir of hus- 
liand. Second suit on the basis of a claim 
for dower. Litigation is under same title. 
AIR 1920 All 70 (72): 42 All 290 (294) 
(DB). 

(10) First suit based on right by pur- 
cha.se. Second suit ba.scd on the right as 
heir. Litigation is under same title. AIR 
1923 Mad 257 (259): 46 Mad 135 (DB). 

(11) Firsl suit as heir at law. Second 
suit as sole legatee under the will of de- 
ceased. Litigation is under same title. 
AIR 1947 All 147 (148): ILR (1947) All 
186 (DB). 

(12) First suit by widow based on adop- 
tion of a son to her deceased liusband. 
Second suit by the same adopted son based 
on a later adoption by the widow to her 
deceased husband. Litigation is under 
same title. AIR 1954 SC 82 (84). 

(13) PlainlilT in both suits suing as 
reversionary heir in respect of a Hindu 
widow’s estate. Merc fact that in one of 
suits plainlilT professes also to sue in 
another capacity does not make the second 
suit one not litigated under the same 
title. AIR 1938 Nag 401 (405): ILR (1938) 
Nag 496 (DB). 

(14) Hindu father sued his son claiming 
certain properly as his self-acquired pro- 
perty. Subsequent suit by father against 
a creditor of the son for declaration that 
the properly was not liable to attachment 
in execution of a decree held by the credi- 
tor against the son. It was held that credi- 
tor claimed under the son litigating under 
the same title and the bar of res judi- 
cata arose so far as the question whether 
the properly was the self-acquired pro- 
perly of father was concerned. AIR 1937 
Mad 651 (652). 

(15) Previous suit by Hindu widow 
against reversioner H — H not contest- 
ing suit us manager of joint family con- 
sisting of himseir and bis brother J but 
defending suit by alleging that property in 
suit wa.s joint family properly — Subse- 
quent suit by J for possession of property 
for benefit of himself and H — Decision 
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in previous suit operates as res judicata. 
AIR 1953 All 78 (81). 

(16) Suits for possession first as owner 
and next as mortgagee — Both suits in 
individual capacity — Litigation is under 
same title. AIR 1948 Pat 302 (307. 308r. 
26 Pal 24 (DB). 

(17) First suit in a personal or indivi- 
dual capacity. Second suit in a re- 
presentative capacity. Litigation is under 
different title. AIR 1951 Mad 285 (286) 
(LB) * AIR 1924 Lah 275 (276) (DB) * 
AIR 1927 PC 128 (130, 131): 54 Ind App 
238: 54 Cal 770 * AIR 1939 Cal 148 (151) 
(DB). 

(18) First suit as heir of K. Second suit 
as manager of Mutt. Litigation is under 
different title. (’04) 28 Bom 215 (226) 
(FBI. 

(19) Previous suit by Municipality against 

B as trespasser, for his eviction — 
B contending that suit property being held 
in public trust for Sadhus etc., he as a 
Sadhu was entitled to reside therein — B 
not sued in a representative capacity on 
behalf of beneficiaries — Suit decreed — 
Subsequent application under Section 19 
Bcmbay Public Trusts Act (29 of 1950). 
for determining whether properly was held 
under a public trust of a religious or chari- 
table character — Not barred by rule of 
res judicata. AIR 1968 SC 4l'8 (420): 

(1968) 2 SCR 652. 

(20) First suit in which A is impleaded 

as legal representative of a parly who died 
pending suit. Second suit by A in his 
personal capacity and vice versa. Litiga- 
tion is under different title. AIR 1925 Mad 
59 (59) (DB) * AIR 1929 All 252 (253) 

(DB). 

(21) In prior suit plaintiff claiming as 
nearest presumptive reversioner — In 
subsequent suit after death of widow, he 
claiming as nearest reversioner entitled to 
succeed. AIR 1955 Mad 533 (533, 534): 
ILR (1956) Mad 222 (DB). 

(22) PlaintifT in .subsequent suit, also 
plaintiff in previous suit under Section 92, 
but in different capacity — Finding in 
previous suit as to legality of alienations 
held not res judicata in the subsequent 
suit. AIR 1954 Pat 586 (595) (DB). 

(23) Decision against mortgagor after 
execution of mortgage-deed — Held mort- 
gagee could not be considered as liligal- 
ing under same title. AIR 1953 Mys 111 
(112): ILR (1953) Mys 98 (DB). 

(24) The words “between parties under 
whom they or any of them claim liligal- 
ing under the same title” cover a case 
where the litigants in the later suit occupy 
by succession the same position as the liti- 
gants in the former suit. AIR 1916 Bom 
273 (276): 40 Bom 606 (613, 614) (DB). 

(26) Objection under Section U, U. P. 
Encumbered Estates Act dismissed — Sub- 
sequent suit under Section 92 Civil P. C. 


Held parties did not litigate under the 
-same title. AIR 1963 All 187 (190). 

(26) Suit for partition — Petition made for 
being impleaded as a parly to suit — 
Person from whom claim was made was 
described as the wife of a particular in- 
dividual — Petition dismi.ssed — Anolhet 
petition for same relief in which petitioner 
was described as step-mother of another 
individual. 

Held, it could not be said that the capa- 
city in which the second petition w’a.s filed 
was different from that on the basis of 
which previous petition was filed. (1959) 
2 Andh \VR 487. 

65. Identity of subject-matter and cause 
of action. — ( 1 ) The words "any matter’* 

in Section 11 does not mean "matter aris- 
ing out of the same cause of action", AIR 
1952 Pat 472 (474) * ILR (1957) Andh Pra 
700 (705) (DB) * (’04) 6 Bom LR 594 
(597, 598) (DB) * AIR 1924 Pat 265 (266): 

2 Pat 771 (DB) * AIR 1929 Oudh 172 
(174): 4 Luck 603 (FB) * AIR 1959 Bom 
396 (399): 60 Bom LR 1273. 

(2) It is the matter in issue directly and 

substantially, either actually or construc- 
tively, and not the subiect-malter of the 
suit that forms the test of res iudicata. 
AIR 1953 SC 33 (39): 1953 SCR 154 • AIR 
1954 Pat 443 (445) (DB) * AIR 1950 Hyd 
15 (17): ILR (1951) Hyd 84 (DB) * AIR 
1946 Lah 387 (390, 391) (DB) ♦ 1967 Ker 
LJ 237 ♦ AIR 1959 Pal 36 (40): 1959 

BUR 594. 

[See however AIR 1950 FC 142 (179): 

1949 FCR 715.] 

(3) Where the matter in issue decided 
covers a subject-matter besides that involv- 
ed in the first suit, it will be res judicata. 
AIR 1953 Nag 19 (21) * AIR 1942 All 267 
(287): ILR (1942) All 518 (DB) * (’86) 8 
Mad 219 (225): 12 Ind App 16 (PC). 

(4) Decrees already obtained would bind 
as res judicata regarding title to those pro- 
perties concerned in the respective decrees 
though they do not operate as res judicata 
regarding relief prayed for in the subse- 
quent suit .so far as properties not cover- 
ed by these decrees are concerned. (1968) 

2 Andh WR 522. 

(5) The test of res judicata is the 
identity of title in the two litigations and 
not the identity of the actual properly in- 
volved in the two cases. AIR 1953 SC 33 
(39): 1953 SCR 154 * AIR 1950 Hyd id 
(17): ILR (1951) Hyd 84 (DB) * AIR 19^ 

J and K 85 (86): 1967 Kash LJ 44 • ILK 
(1966) Cut 307: (1966) 32 Cut LT 766 (773 
♦ AIR 1963 Ker 313 (314, 315): ILR (1963) 

1 Ker 240 (1963) 65 Pun LR 188 • ILR 

(1960) 10 Raj 221 (224). 

(6) Where the right claimed in both 
suits is the same, the subsequent suit 
would be barred as res judicata though 
the right in the subsequent suit is sought 
to be established on a ground different 
from that in the former suit. It would be 
only in those cases where the rights claim- 
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ed in the two suits were different llinl 
the subsequent suit would not be barred 
as res judicata even though the properly 
was identical. .\IR 1954 SC 82 (84) * 
AIR 1944 Lah 282 (284): ILR (1944) Lah 
568 (FB) * AIR 1957 Pal 365 (370) (DB) 

* AIR 1952 Puiij 252 (254) * AIR 1963 
Kcr 313 (314, 315): ILR (1963) 1 Ker 240 

• AIR 1961 Punj 563 (564). 

[See also 1961 Jab LJ 1207: ( 58) 1958-1 
Mad L Jour 286 (288).] 

[Sec however AIR 1958 Mys 113 (115). 
(Landlord's previous application on ground 
of bona fide requirement of house for rela- 
tions — Subsequent application on ground 
that he needed it for his own use is nrd 
barred.)] 

(7) Where the causes of action in the 
two suits arc different there is no res judi- 
cata. (’84) 8 Bom 174 181) (FB)*.AIR 1932 
All 553 (554) (DB) ♦ ’03) 26 Mad 760 

(769, 770) (DB) * AIR 1946 PC 165 (168): 
ILR (1946) Lah 569: ILR (1946) Kar (PC) 
138 * AIR 1950 All 131 (132) (DB) * AIR 
1952 Trav-Co 359 (361): ILR (1951) Trav- 
Co 522 (DB) • 1968 Rai LW 412 * 1967 
Ker LJ 237 * AIR 1965 Cal 204 (298): 69 
Cal WN 57 * 1961 Jab LJ 563: ILR (1961) 
Madh Pra 1025 » AIR 1960 Cal 440 (442) 
‘ AIR I960 Mad 194 (195): (1961) 1 Mad 
LJ 322 » AIR 1959 Andh Pra 448 (457j: 
(1959) 1 Andh WR 239. (Cause of action 
arising subsequent to former .suit or pro- 
ceeding.) ♦ ILR (1959) Cut 448 * AIR 1955 
Andhra 282 (285, 286): 1955 Andh WH 
411. 

[Sec also (1965) I Andh LT 352. (Appli- 
cation under Section 98, A. P. (Telangna 
Area) Tenancy and Agricultural Lands Act, 
1950 — Applications under — Causes of 
action entirely difTercnt — No question of 
res judicata arises.) * AIR 1958 Madh Pra 
5 (6).] 

(8) There is no res judicata where the 
subjccl-matter of the later suit is different 
from that in the former .suit. AIR 1954 
All 216 (217) * AIR 1954 Mys 45 (46) * 

AIR 1953 Pal 383 (384) * AIR 1945 Mad 
396 (400): ILR (1945) Mad 420 (DB) * 
(’90) U Bom 206 (212, 213) (DB) ♦ AIR 
1909 Bom 111 (114, 115): 70 Bom LR 376 
• AIR 1968 Guj 257 (262 to 264): 9 Guj 
LR 1002, (If there is any change in the 
elTcct of law governing the matter, the 
effect of any such bar of res judicata has 
to be broadly considered before it can he 
allowed to stand for all time to come.) 
AIR 1963 Orissa 130 (132)*A1R 1968Pal476. 
(Petition under Bihar Public Land En- 
croachment Act, 1956 for eviction — Reve- 
nue Courts only deciding that it was 
not a fit case for taking action for evic- 
tion under the Act — Held, decision would 
operate as res judicata only to the extent 
that fresh petition for eviction under the 
same Ad could not be filed.) * AIR 1968 
Pat 238*.\IR 1963 Punj 225 (DB). (Princi- 


ple of res judicata cannot be invoked when 
there is a change in the law.) * 1967 All 
LJ 1054 (1057) * 1967 All WR IHC) 766 
(767) * AIR 1967 All 423 * (1967) 8 Guj 
LR 620 (627) * AIR 1967 J and K 8.5 (86): 
1967 Kash LJ 44*(1967) 69 Pun LR (D) 2 (j 0. 
(Previous application of landlord for evic- 
tion of tenant under Delhi and .Ajmer Rent 
Control .Act (1952) on ground of bona fide 
re()uircmcnl dismissed — Second applica- 
tion on .same ground under Delhi Rent 
Control .Act, 1958 — After disposal of pre- 
vious application circumstances of land- 
lord changing due to increase in family 
members — No question of res judicata 
arises to bar second application for evic- 
tion.) * 1966 Ker LJ 204; 1966 Ker LT 
167 (171) * 1966 Jab LJ 232 (237) ♦ AIR 
1966 Madh Pra 207 (209): 1965 Jab LJ 
905. (Former suit filed by original land- 
lord on ground of genuine need — .At ap- 
pellate stage, subsequent landlord implead- 
ed as a transferee pendente lilc — No 
retrial on question of his genuine need — 
Suit by subsequent landlord for eviction 
and arrears of rent on ground of genuine 
need — Not barred bv res judicata.) * 79 
.Mad LW 403: (1966) 2 Mad LJ 389 (392). 
(Change in law resulting in alteration of 
identity of question of decision — Section 
docs not apply.) * ILR (1966) 2 Mad 402 
♦ 1966 BLJR 1016: ILR 46 Pat 660 (DB). 
(Agreement between workman and emplo- 
yer as to compensation for permanent par- 
tial disablement registered under Sec. 28, 
Workmen’s Compensation Act — Work- 
man later declared unfit for service — 
Workman not disentitled from claiming 
compensation on basis of permanent total 
disablement.) * (1966) 68 Pun LR 69 (71) 
(DB). (Decision in prior suit re- 
garding the private properties of the 
Trustee does not operate as res judicata 
in a subsequent proceeding under Sec. 48 
of Bihar Hindu Religious Trust Act involv- 
ing the Trust property.) • AIR 1965 Mad 
355 (357): 77 Mad LW 651 (DB) * .AIR 
1965 Mad 185; (1966) 1 Mad LJ 30 (DB). 
(Present suit by villagers to evict artisans 
— Previous suit by artisans against 
villagers dismissed as not having been 
pressed — Relief in previous suit related 
only to single crop standing on land and no 
que.<>tlon of title involved therein — Artisans 
would not be precluded in prc.senl suit 
from agitating their title.) * AIR 1965 Pat 
238; ILR 44 Pal 735 (DB). (Proceedings 
under S. 69-A of T. P. Act do not operate 
a.s res judicata in subsequent suit in respect 
of title to properly.) • AIR 1964 Cal 452 
(454, 459): 68 Cal WN 586 * AIR 1964 
Him Pra 18 (19). (Application under Sec- 
tion 34 for slay of suit is not barred by 
sub-section (3) of Section 69 of Partner- 
ship Act.) * AIR 1964 Pal 484 (485, 486). 
(Previous suit for pos.scssion of land on 
allegation of tenancy — Subsequent suit 
for ejectment as trespasser — Decision in 
previous suit that it is cognizable by Re- 
venue Courts docs not operate as res judi- 
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(afn.l * niGl 234. (I^rcvioiis rxccir- 

l oii case lor atlachiiK'iil of compen'^alion 
inoiiev pii,val)ic under Hilinr Land Reforms 
Act dismissed — .Sul)se(Hienl e\ecirlif)n 
case for allaclimenl o| ad intei'ini pay- 
inonl payal.le under Se<-ttnn 33. Riliar Land 
ILlorms Act not haired h\ res judicata.) 
AIR mVA Andh Pra IfxS (JoOl: (1962) 2 

Andh W'R 2.'j9. (Prcviou.s decision in 
maintenance suit hy wile — Docs not ope- 
rate as res judicata in subsequent petition 
hv husband under Section 10 Hindu Mar- 
riage Act (1955.) + (1903) 4 Guj LR 90: 
ILR (1903) Guj 1. (Suit urulcr Section 28, 
Ronibav Rents. Hotel and Lodging House 
Rates ('.onlrol Act — First suit an ordinary 
regular suit — Res judicata inapplicaljic.) 
* AIR 1963 Ker 313 (314, 315); ILK (1963) 

1 Ker 240 * AIR 1963 Pat 16 (23. 24i: 1963 

BL.IK 73 AIR 1903 Raj 119 (126): 1963 
Raj L\V 167: ILR (1963) 13 Raj 171 (DBl* 
19(52 All L.I 604: (1962) Supp 3 SCR 217 * 
AIR 19(>2 Andh Pra 1(50 (162): (1962 ) 2 
Lab LJ 207 (DB). (Question whclhcr 

person is workman raised under Industrial 
Disputes Act — Finding by Industrial Tri- 
bunal will not operate as res judicata in 
.subsequent proceeding under Payment of 
Wages Act.) * 1900 Andh LT lll8: (1959) 

2 Andh WR 7 * AIR I960 Pat 36 (40i: 

1959 13LJR 594 * AIR 1959 Andh Pra 448 
(457): (1959 1 Andh WR 239 ♦ ILR (1958) 
Bern 239 (240). (Dismissal of petition 

under Section 71. Bombay Tenancy aiul 
.Agricultural Lands Act on the sole ground 
that a notice terminating tenancy had not 
been given — Second application on same 
ground after notice not barred.) * ILR 
(1954) Cut 204. (New rights and liabilities 
created by new legislation since decree.) 

06. Competency of Court trying former 
suit. — (1) Under Section 11 it is necc.-i- 

sary that the Coiiil lr 3 'ing the former suit 
should have been competent to try the 
subsequent suit itself. AIR 1956 Trav-Co 
ICl (163): ILR (1956) Trav-Co 87 (FB) * 
AIR 1958 Andh Pia 3G3 (.365): ILR (1958) 
Andh Pra 281 (FB) * AIR 1955 Pat 393 
(395): 34 Pal 324 (DB) AIR 1954 All 801 
(812) (DB) * AIR 1954 Raj 4 (6, 8): ILR 
(1954) 3 Raj 505 (DB) * AIR 1952 Cal 201 
(203) * AIR 1952 Mad 384 (386) * AIR 

1952 Nag 271 (274): ILR (1952) Nag 318 
DB) ♦ AIR 1928 Mad 810 (844) (DB) * 
AIR 1937 All 20 (21) * AIR 1967 Andh 
Pra 143: (1966) 1 Andh WR 241 * 1960 
MPL.I 962: 1960 Jab LJ 910 * 1959 Andh 
LT 150 (DB). 

(2) Such subsequent suit — It denotes 
whole of suit and not part of it. AIR 1962 
SC 214 (217. 218): (1962) 3 SCR 483. 

(3) It is the Court which decides the for- 
mer suit whose jurisdiction to try the 
sub.scqucnl suit has to be considered and 
not tlic Court in which the former suit 
may have been filed. AIR 1966 SC 1332 
(1335): (1960) 3 SCR 300. 

(4) Where the Court which tried tlio for- 
mer .suit is incompetent to try the later 


suit. Seclif)n 11 will not apply. AIR 1956 
Bhopal 25 (25) * AIR 1952 .All .546 (547) 

* AIR 19.52 Raj 115 (120): ILR (19.52) 2 

Raj .58 (DB) * AIR 1950 Ail 402 (402): 

ILR (1953) 2 All I (DB) * 55 Mvs HCR 
201 (206. 207) (DB) * AIR 1939 Pal 375 
(377): 18 Pal 342 (DB) * AIR 1939 Sind 
329 (330): ILR (1910) Kar 15 (DB) * AIR 
1925 Bom 241 (242, 243): 49 Bojn 442 (FBj 

* AIK 1932 Pal 105 (110): 11 Pat 50 (DB). 
(Fact llial prior decree was based on 
award cjuiikjI render it res judicata.) * 
AIR 19(i2 SC 287 (293. 294): (1962) 3 SCR 
440 * AIR 1962 Orissa 224 (224); 28 Cut 
LT 521 (DB) * ILR (1960) Mys 120. 

(5) Section II being explicit genera) 
principles of res judicata cannot be in 
veked in this respect. AIR 1955 Pat 393 
(395); 34 Pat 324 (DB) ♦ 1964 Kash LJ 
207. 

(6) When pica of res judicata is found 
cd on general principles of law, it is not 
necessary that the Court deciding the for- 
mer case should have jurisdiction to hear 
later suit. AIR 1953 SC 33 (40): 1953 SCR 
154 ♦ AIR 1968 Guj 257 (259): 9 Guj LR 
1002 =" AIR 1967 All 125 (127): 1966 All 
WR (HC) 782 ♦ 1966 Ker LJ 624: 1966 
Ker LT 711 =*■ 1959 Andh LT 156 (DB). 

(7) Court trying the first suit should have 
been competent to try that suit. AIR 
1953 Cal 669 (670) * AIR 1950 All 402 
(403): ILR (1953) 2 All 1 (DB) * AIR 1918 
Mad 988 (989) (DB) * AIR 1926 Bom 481 
(484) * 1959 Andh LT 156 (DB). 

(8) If a Court has no jurisdiction to try 

a suit, its judgment and orders are mere 
nullities and have no effect either as 
estoppel or otherwise and, therefore, can- 
not operate as res judicata in subsequent 
proceedings. AIR 1956 Pat 57 (60) (DB) • 
AIR 1958 Andh Pra 1 (3): ILR (1957) 

Andh Pra 326 (FB) ♦ AIR 1958 Bom 30 
(31); ILR (1957) Bom 786 * AIR 1958 
Madh Pra 100 (102, 103) (DB) * AIR 1954 
Trav-Co 43 (45) * AIR 1951 Mad 491 (493) 

• AIR 1951 Pal 361 (363) (DB) * AIR 1949 
Pal 466 (469): 28 Pal 336 (DB) • AIR 
1940 PC 222 (225): ILR (1940) Kar (PC) 
160 AIR 1968 Goa 36 (39, 40). (Civil 

Court's decree in tenancy matter conlrarj' 
to Section 58 (2) of Goa Act VII of 1964 
is without jurisdiction — Cannot operate as 
res judicata.) * (1967) 1 Com LJ 172 (180, 
181): 38 Com Cas 82 (Cal) * ILR (1967) 
Guj 982 (999): 9 Guj LR 1018 ♦ 8 Guj LR 
986: ILR (1967) Guj 795 (818) ♦ (1964) 1 

Mvs LJ 292 • AIR 1964 Pat 247 (249): 

1962 BLJR 960 * (1961) 63 Punj LR 71 
(75) * AIR 1963 Punj 9 (14): 64 Punf LR 
782 (FB) • AIR 1962 Cal 635 (637): 66 Cal 
WN 970 (SB) • AIR 1962 Cal 616 (619, 620, 
621.) ♦ (I960) 1 An WR 286 (292) (DB). 
(Matter within competence of revenue Courts 
— Civil Court cannot give decision there- 
on.) ♦ (1960) 64 Cal WN 324 (330) * AIR 
1960 Manipur 49 (.50). (Decree pa.sscd by 
Village Authority in Manipur after it ccas- 
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ed to have jurisdiclion — Second siiil 
on same cause of action is not l)nired hy 
res judicata.) * (lOaO) 01 Horn IJl 1007: 
ILR (1900) Rom 154 * lOfiO Jah I..T 701: 
1960 MPLJ 293 • ILR (lOoS) Mys 432. 

(9) A Court has always jurisdiction to 

decide for itself wljflluM' it lias jurisdic- 
tion to try the suit before it and its <leci- 
.sion thereon will be as nuicli re.s judicata 
in a subscquciil suit as a dei ision on any 
other point. AIR 1950 Pat 57 (00) iDB) * 
AIR 1943 Cyl 400 (403) (DB) * AIR 1911 
Cfd 156 (159): ILR (1940) 2 Cal 277 * 

AIR 1940 PC 222 (225): \\A\ (1940) Kar PC 
46(i * AIR 1937 Lah 049 (652) * AIR 1935 
Mad 835 (838): 59 Mad 02 (DB) ♦ 1908 All 
WR (HC) 305: 1968 All L.l 77 . (AIR 1962 
SC 287 held impliedly overruled bv AIR 
1965 SC 1153, in AIR 1967 All 442.) 

[See however AIR 1956 Bom 208 (270).] 
[But sec AIR 1941 Cal 493 (494, 495}.] 

(10) Where existence or ollierwise ot 
jurisdiction depends upon facts proved or 
upon facts in the knowledge of the parly 
which he had an opportunity of brin^in^t 
forward in the Courl but which be did not, 
and the Court expressly (u* impliedly de- 
cides that it has jurisdiction and proceeds 
with the suit the dcci.sion cannot be chal- 
lerfied on the ground of want of juris- 
diction in subsequent proceedings. AIR 
1953 SC 05 (71); 1953 SCR 377 * AIR 1965 
Bom 239 (239): ILR (1955) Bom 540 * 
AIR 1953 llyd 237 (237): ILR (1952) Ilyd 
57 ♦ (’45) 49 Cal WN 354 (356) * AIR 
1922 Pal 322 (333, 334) (DB) * AIR 1920 
Bom 481 (485, 487) * AIR 1961 Cal 422 
(429, 430) * AIR 1901 Cal 92 (92, 93) (FB) 
• AIR 1900 Cal 331. 

(11) Where the jurisdiction of a Courl 
or Tribunal depends upon the existence of 
a collateral fact, a decision on such collate- 
ral fact would not operate as res judicata 
so as to oust the junsdictlon of the Civil 
Court to re-examine the question to sec 
whether the Tribunal or Court acted with- 
in its jurisdiction. AIR 1958 Orissa 197 
(199. 200): ILR (1958) Cut 417. 

(12) U. P. Agricultural Tenants (Acqui- 
sition of Privileges) Act (10 of 1949), Sec- 
tion 12 (1) (c) — Oerupanev tenant having 
property situate in A and D — Suit chal- 
lenging gift deed involving properly situate 
ill both places and for possession decreed 
by Court in D — Application in Revenue 
Court in A for cancellation of Praman 
Patras under Section 12 as ordered in 
decree — Decree passed by Courl in D 
held to be res Judicata between parlies — 
Court in D had jurisdiction to entertain 
suit — Revenue Court must cancel Praman 
Patras under Section 12 (1) (c). AIR 1967 
All 375 (377): 1967 All WR (HC) 52. 

(13) Suit for recovery of arrears of rent 
— Decrees in previous Small Cause Sull.s 
determining payment of rent — Decrees 
dc not operate as res judicata in original 


suit for recoverv of arrears. ,\llt 1067 Mvs 
05 (66): (1965) 2 Mys U 93. 

(14) In order to (lolerniinc wliellu-r a 
Court wliicli decided llic former sail I’iul 
jurij-dielion to Iry the .subveqiieDl suii i •• 
gaid must be bad to the jurisdieliiMi <if l!ie 
Court at the d.ale of the former suit and 
not to its juri.sdii tioii at the dale (*1 llu- 
subsequent suit. -AIR 1966 Pal 235 (211) 
(DB). 

67. ‘‘Courr’, meaning of. — (1) Admini'^- 

trative OlTicers are n<d “Courts' wilhin tin- 
meaning of Seetion 11. .AIR 1952 All -Ik 
(49). (Rent Conlrollor.) AIR 19.57 All 
719(725) (I)Bi. (Assislanl CoIIeetor act- 
ing uncier U. P. .\cl 10 of 1949.) * .AIR 
1949 Cal 609 (610). (Selllomenl olVieer.l ‘ 
(’07) 29 All 519 (5.33): 34 Ind App 125 (PC). 
(Committee of Oiidli Tahikdars.) * 
(’06) 30 Bom 220 (221) (DBl. (Taluk- 

dari sctlicinent olVic-er in Bombay.) * .AIB 
1938 PC 210 (210): 1.3 I.uck 508; 32 Sind 
LR 845: 65 Ind .App 314. (Collcelor in 

partition proceedings under U. P. Land 
Revenue Act.) * AIR 1929 Cal 130 (1.32) 

(DB). (Certificate officer under the Bengal 
Public Demand and Ce.ss Recovery Act.) 
(’81) 7 Cal 736 (738) (DB). (Registrar act- 
ing under the Indian Registration .Act.) * 
AIR 19.38 Mad 148 (151): ILR (1938) Mad 
151 (SB). (Income Tax OtTieer.) * .AIR 

1930 Mad 209 (213); 53 Mad 420 (FB). 

(Do.) • AIR 1969 Raj 95. (Decision of 
Government under Seetion 12 (2) of In- 
dustrial Disputes .Act is an administrative 
act.) 

(2) Under (he Rules for the conduct of 
selllemcnt proceedings, framed by the 
Governor-in-Coiincil on the 5(h Dercmlier. 
1925, Assistant Sctllcmeiil Ofliccrs and 
Selllcnu-nl Officcr.s were vested with all llic 
powers of a Santal Parganas Civil Court. 
(1957) ILR 36 Pat 139: 1957 BLJR 461. 

08. Court of exclusive Jurisdiction. — (1) 

On general principles of res judicata, dcci- 
.sion of former Court of exclusive jurisdic- 
tion will be conciusive on the matter de- 
cided irrespective of the limitation (hat the 
former Court must he competent to de- 
cide the subsequent suit. AIR 1953 SC 33 
(40): 1953 SCR 154 * AIR 1955 Pal 39.3 
(395, 396); 34 Pat 324 (DB) • AIR 1954 
All 801 (806) (DB) * AIR 1954 Cal 506 

(511) (DB) * AIR 19.53 Rilaspur 23 (24). 
(Revenue Court.) * AIR 1951 Pimj 32 (3.3) 
• (’.50) 55 Mvs HCR 201 (215. 216) (DB) * 
AIR 1949 Nag 304 (.305) * ILR (1949) 

Nag 220. (Debt Relief Court.) * AIR 1932 
Oudh 199 (203, 204): 7 Luck 710 (FB) » 
AIR 1926 Sind 236 (237): 21 Sind LR 23 
(DB). (Small Cause Court.) ♦ AIR 1964 
SC 993 (999 to 1003): (1964) 5 SCR 946 ♦ 
AIR 1967 Andh Pra 143: (1966) 1 Andh 
WR 241 * AIR 1961 Mad 423 (425): 1961-1 
Mad L.I 188 (DB) * 19.59 Andh LT 156 
(DB) * (1955) 2 Mad L.I 178: 1055 Mad 
WN 447. (Exclusive jurisdiclion of Settle- 
ment Officer — Jurisdiction of Civil Courl 
barred.) * (1969) 1 Andli WR 228: (1968) 
2 Andli LT 380. 
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(2} Small Cause Courls and Revenue 
Courts have been empowered by the Legis- 
lature to try particular classes of suits to 
the exclusion of ordinary Civil Courls and 
any decision arrived at by such Courls in 
the exercise of such exclusive power is 
conclusive and cannot be questioned by tlie 
ordinary Civil Courts. AIR 1954 Mad 788 
(792): ILR (1954) Mad 715 (FB) ♦ AIR 
1938 Lah 811 (813): ILR (1939) Lab 183. 
(Small Cause Court.) * AIR 1937 Lah 346 
(347). (Do.) * AIR 1929 Lah 586 (587). 

(Revenue Court.) * (’88) 9 Mad 39 (41, 

42) (DB). (Do.) * AIR 1929 Oudh 362 

(363): 4 Luck 220. (Do.) * AIR 1967 All 

125 (127): 1966 All WR (IIC) 782. 

[But see AIR 1924 Cal 487 (489) (DB) * 
AIR 1939 Nag 130 (131) * AIR 1934 Nag 
178 (179) * AIR 1959 Punj 420 (422, 423, 
424): 61 Pun LR 875.] 

(3) The judgment of a Court of exclu- 

sive jurisdiction can operate as res judi- 
cata only on a matter which that Court 
could exclusively decide. AIR 1954 Mad 
788 (792): ILR (1954) Mad 715 (FB) * 
(’57) 1957 MPLJ 424 (429) (Nag). (Debt 
Relief Court.) * AIR 1962 SC 287 (294): 
(1962) 3 SCR 440. (AIR 1954 Mad 788 
(FB), Approved.) • AIR 1967 Andh Pra 
143 (144, 145): (1966) 1 Andh WR 241 * 
(1966) 79 Mad LW 200 (202): (1967) 2 
Mad LJ 237. (There is no finality to the 
decision of the Revenue Divisional Ofliccr 
under Madras Cultivating Tenants Protec- 
tion Act on matters not in his exclusive 
jurisdiction.) * AIR 1964 Mad 513 (513, 

514): (1964) 2 Mad LJ 93 * AIR 1960 Mys 
209 (211): 38 Mys LJ 165. (Decision by 
revenue Court on incidental question of rate 
of rent (not within its competence) not res 
judicata — 1958 Mad WN 60.3, Di.^sented 
from.) * AIR 1960 Pat 484 (485). (Small 
Cause Court — Decision in suit for rent 
— Subsequent suit for declaration as to 
rate of rent — No res judicata.) * AIR 
1961 Mad 423 (426, 427, 428): (1961) I 
Mad LJ 188 (188) (DB). (Jurisdiction of 
Civil Court to try .suit for rent not exclud- 
ed by Sections 3 (4) and 6 of Madras Culti- 
vating Tenants Protection Act (25 of 1955) 

— (1958) 2 Mad LJ 216, Overruled.) 

(3-A) Matter incidentally decided by 
Ccurl of exclusive jurisdiction would not 
operate as res judicata. (1967) 1 Andh 

WR 393: (1967) 1 Andh LT 170. 

(4) Decision of Small Cause Court on a 

question of title to immovable properly 
cannot operate as res judicata in a suit 
in the ordinary Civil Court. AIR 19.54 
Trav-Co 470 (471): ILR (1954) Trav-Co 846 
(FB) • AIR 1950 Cal 351 (352) ♦ AIR 

1948 AH 296 (297): ILR (1948) All 283 • 
AIR 1967 J and K 117 (118): 1965 Kash LJ 
331. 

(5) The decision of Revenue Court on a 
question of title will not bar a fre.sh litiga- 
tion in respect thereof in a Civil Court, 


even if it was absolutely necessary for the 
Revenue Court to have decided it for the 
purpose of disposing of the case before it. 
AIR 1950 Mad 95 (97) * AIR 1945 All 76 

(78. 79): ILR (1944) All 601 * AIR 1942 

Oudh 258 (259): 17 Luck 558 (DB) • AIR 
1916 PC 150 (151): 20 Oudh Cas 8 • AIR 
19,30 All 611 (614): 52 All 82.3 (DB) • AIR 
19.35 Lah 739 (740): 17 Lah 38 (DB) • 

AIR 1934 Mad 551 (552) (DB) * AIR 1931 

Oudh 21 (22): 6 Luck 419 (DB) ♦ AIR 

1921 Pal 218 (225) (DB) * AIR 1962 SC 
287 (294): (1962) 3 SCR 440 ♦ (1969) I 
Andh WR 228: (1968) 2 Andh LT 386. 

(6) Where, a.s between the parties to a 
re\enue suit, a Civil Court of competent 
jurisdiction has decided a question of title 
the decision will operate as res judicata 
in the revenue suit, (’09) 31 AH 253 (256) 
(FB) * (’09) 31 All 257 (261, 262) (FB) ♦ 
ILR (1963) Madh Pra 347. 

(7) Where the Revenue Court has no 
jurisdiction at all to decide the subse- 
quent suit or in issue in such suit its deci- 
sion on .such matter is not conclusive in 
the subsequent suit in the Civil Courts. 
AIR 1951 Cal 46 (46): ILR (1952) I Cal 
364 (FB) * AIK 1951 Pat 361 (363) (DB) 

* (’30) AIR 1930 Cal 238 (239) (DB) * 
AIR 1921 Mad 473 (473) (DB). 

(8) W’here a Revenue or Settlement 
Court is inve.«ted with the power of decid- 
ing the question of title it becomes in such 
cases pro tanto a Civil Court of concurrent 
and competent jurisdiction and when such 
Court decides a question of title against a 
parly, he is barred by the rule of res judi- 
cata from reopening the question of title 
in a Civil Court. AIR 1948 Oudh 9 (16): 
22 Luck 308 (DB) * AIR 1937 AH 481 
(493): ILR (1937) AH 628 (DB) * AIR 1921 
All 348 (349): 43 AH 55 (FB) * (’96) 18 
AH 270 (283) (FB) * (’90) 17 Cal 721 (725. 
726) (DB) * .AIR 1931 Pat 215 (216): 10 
Pal 337 (DB). 

(9) A decision by a Revenue Court in 
a matter within its competence will be 
res judicata in a subsequent suit in an- 
other Revenue Court, where the other 
conditions of res judicata are satisfied. 
(’90) 13 Mad 287 (291) (DB) * AIR 193! 
.AH 462 (466): 59 All 568 (DB). 

(10) A decision in summary proceedings 
which is not of a Court of exclusive 
jurisdiction and which is not made fmal 
under the law in summary proceedings 
cannot operate as res judicata in a 
quent regular suit. AIR 1957 Raj 281 
(282): ILR (1957) 7 Raj I (DB). (AIH 
1040 PC 7, Foil.) 

(11) Revenue Courts* Jurisdiction to en- 
tertain a suit under Section 59, u. P- 
Tenancy Act is not barred by any pwvi- 
sion of the Administration of Evacuee Pro- 
perly Act — Where a suit has been decid- 
ed under Section 59 even after the passing 
of the .Administration of Evacuee Property 
Act the decision given by the Revenue 
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Court in the suit is binding between tlic 
parties and would operate as res judicata 
between them. 1965 All WR (HC) 385: 
1965 AH LJ 563. 

(12) As the decision ol the Court under 
Section 33 of the U. P. Agriculturists Relief 
Act is a decision of a Court of exclusive 
and competent Jurisdiction a readjudica- 
tion of the matters which were decided 
by that Court is barred by the principle 
uf res judicata. .MR 1959 All 764 (766j 

(13) Orissa Tenants Relief Act — Ques- 
tion as to relationship of landlord and 
tenant — Revenue authority can decide — 
Decision can however be challenged 
in the Civil Court by the aggrieved parly 

— Decision not conclusive or (Inal — No 
bar of res judicata. (’62) 28 Cut LT 311 
(316). 

(14) Civil Court ha.s no jurisdiction to 
entertain any suit regarding any matter 
decided by any Settlement Court in Santal 
Pargaiias — Transfer of land by Hindu 
widow — Question of legal necessity or 
benefit not raised before Settlement Court 

— Question raised in subsequent suit not 
barred by res (udicata. .MR 1964 Pat 254 
(268). 

69. Court deciding former suit must be 
a Court of concurrent JurLsdlclIon. — (I) 
Court deciding former suit must be a 
Court of concurrent jurisdiction both an 
regards pecuniary limit as well as subject* 
matter. AIR 1938 All 82 (85): ILR (1938) 
All 184 (DB) * (’83) 9 Cal 439 (444): 9 

Ind App 197 (PC) * (’85) 11 Cal .'lOt 
t309): 12 Ind App 23 (PC) ♦ 1968 All LJ 
207. 

(2) ‘Compclcncy’ in Section 11 has no 
reference to territorial iurisdiction so far 
as Courts in India are concerned. AIR 
1914 All 514 (514, 515): 37 All 1 (DB). 
(Confirmed on appeal in AIR 1916 PC 
136.) * AIR 1925 Mad 1167 (1167) (DB) * 
AIR 1939 All 202 (202). 

(3) Judgment of a foreign Court can 
never operate as res judicata. But on 
matters directly adjudicated upon by such 
Court, and within its jurisdiction, the judg- 
ment will be conclusive m proceedings 
taken on such judgment in India under 
Section 13 of the Code. AIR 1916 PC 136 
(138). (Affirming on appeal AIR 1914 .Ml 
514: 37 All 1.) * AIR 1938 Bom 173 (177): 
ILR (1938) Bom 16 (DB). 

(4) Where the question whether some of 
the several contracts had an arbitration 
clause or not was pul in is.<iue before the 
foreign Court, and that Court was satisfied 
that all contracts did contain the arbitra- 
tion clause and on that basi.s it proceeded 
to appoint the Umpire, the parties cannot, 
later on, in the proceedings under Arbitra- 
tion (Protocol and Convention) Act before 
the Indian Court, rcagitate the issue on 
principle.^ of res judicata. AIR 1960 Cal 
146 (148): ILR (1960) 2 Cal 427. 


(5) Section 8 of Ordinance 2 of 1125 
and Section 8 of the Travancore-Cochin 
High Courts Act had no application to pro- 
ceedings closed before the dale of the Ordi- 
nance — Decree of former High Court of 
Cochin did not become decree of High 
Court ol the United Stale of Travancore 
and Cochin — Being foreign judgment was 
not conclusive on issue as to title to pro- 
perly situate beyond its territorial jurisdic- 
tion. AIR 1964 Ker 4 (5, G, 7): 1963 Ker 
LT 730 (FB). 

(6) Tlie Civil Courts have concurrent 
jurisdiction with the Insolvency Courts in 
the matters coming under Sections 55 and 
56 of the Presidency-Towns Insolvency .Act. 
(’48) 52 Cal WN 343 (353) (DB). 

(7) When, over the .same matter both 
the appellate Court and the trial Court had 
concurrent jurisdiction to extend time, and 
an adverse order was passed by the appel- 
late Court, the same matter cannot be re- 
ugilalcd before the trial Court. .A.s be- 
UNcen the parlies, appellate Court’s order 
constituted res judicata. AIR 1969 Orissa 
7 (10): 34 Cut LT 9,30. 

70. Pecuniary Jurlsdlcllon. — (ij in 

order to make the dcci.sion of one Court 
final and conclusive in another Court, it 
must be the decision ol a Court which 
would have had pecuniary jurisdiction 
over the matter in the subsequent Juit, in 
which the first decision is given in evi- 
dence as conclusive. AIR 1952 Mad 384 
(386) • AIR 1958 Madh Pra 100 (103) 
(DB) * AIR 1957 Andh Pra 992 (993) * 
AIR 1943 Oudh 58 (60): 18 Luck 220 

(DB) * (’83) 9 Cal 439 (443, 444, 445): 9 
Ind App 197 (PC) * (1900) 24 Bom 456 
(458) (DB) * AIR 1927 All 297 (298): 49 
All 543 (DB) » AIR 1964 Pat 452 (454): 

1963 BLJR 589 * AIR 1960 Raj 304 (308): 
1960 Raj LW 116 (DB). 

(2) The rule as to pecuniary jurisdiction 
applies to a case where the plea is found- 
ed on general principles of res judicata 
apart from the terms of the section. AIR 
1925 Mad 1270 (1273, 1274) (DB). 

(But see AIR 1936 Mad 951 (953) (DB) * 
AIR 1941 Nag 340 ^349, 350) (DB) * AIR 
1902 Jab LJ 4T7.] 

(3) A plaintiff cannot get rid of the but 
of res judicata by including in -i subse- 
quent suit a clearly uiisustainable and 
therefore, not a bona fide claim and bring- 
ing it in a Court of higher jurisdiction 
AIR 1954 All 801 (812) (DB) • AIR 1952 
Trav-Co 383 (385): ILR (1952) Trav-Co 175 
(DB) * AIR 1926 Mad 829 (830). (Addi- 
tion of an untenable claim.) 

(4) PlainlifT cannot evade the bar of res 

judicata by deliberately or arbitrarily over- 
valuing the same claim in the subsequent 
suit. AIR 1952 Trav-Co 383 (385): ILR 

(1952) Trav-Co 175 (DB) • AIR 1957 Him 
Pra 10 (21) • AIR 1928 All 127 (128) 
(DB). 

(5) Where A institutes a suit in Court 
X for po.ssession of properties valued at 
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hs. 1.000 (Ihe iurisdiclion of Court X 
cxiciuliiig only up lo Ks. 1,000), Ihc deci- 
sion llierein will opcrnlc a.s res judicata in 
a .subse(iueiU suit bv A in Court Y {a Court 
of a hif'her lor pos.session of the 

some properties valued at Hs. 1000 and 

Hs. -12 mesne prom.s. AIR 1923 All 170 
(177): ■{') All 59 (DR) * AIR 1919 Na« 25 
(20): 10 Nuk LR 91 AIR 1943 Oudli 338 
(340): 18 Lurk 083 (FB). 

|0) Where the first suit is for rent 
valued at a ccriain amount and the second 
suit is for a declaration of title for pos* 
se.ssion and for mesne profits valued bona 
fide at a liRure beyond the pecuniary 
limits of the jurisdiction <»f the fnsl Court, 
the .second suit is nut barred. AIR 1922 
Cai 138 (139, 140) (DB). 

(7) Wliere by reason of the additional 
relief which cannot be said lo be unneces- 
sary. jurisdiction is given lo a superioi 
Court, Ihe earlier decision will not bai 
tile suh.setiucnl suit. AIR 1954 .MI 80J 
(812) (DB) ♦ (’29) AIR 1929 Mad 529 
(.539) (DB). 

(8) A defeated parly eannot by merely 
adding another claim rc-agitate Hie same 
question in a fresh suit instituted in a 
higher Court. AIR 1947 Oudh 122 (126, 
127): 22 Luck 37 * AIR 1945 Bom 45 (49) 
(DB) * AIR 1928 All 62 (63, 64) (DB) • 
AIR 1935 Cal 792 (797) (DB). 


(9) For the purpose of deciding a ques- 
tion of res judicata, each cause of action 
in the subsequent suit should be treated 
as a separate suit and if it be found that 
one of these causes of action was relied 
upon in Ihe earlier suit, then, although 
taking all the causes of action togelhci 
the second suit may be said to be outside 
the jurisdiction of the former Court, the 
former decision will operate as res judicata 
in the subsequent suit. AIR 1948 Oudh 
147 (151): 23 Luck 13 (DB). (AIR 1943 
Oudh 338: 18 Luck 683 (FB). Followed.) * 
AIR 1945 Bom 45 (49) (DB) * AIR 1932 
Cal 102 (162, 163) (DB) * AIR 1928 All 
714 (710): 50 All 306 (DB) ♦ AIR 1927 
Mad 273 (275) * (1959) I Mad LJ 346 

^’TbuI See (’08) 35 Cal 353 (360) (DB).J 
flO) The rule of res judicata cannot be 
avoided because in the lormer suit only 
a part of the cause of action wa.s sued on 
in an inferior Court while the later suil 
embraced the whole cause of action and 
was Ihcrefore, instituted in a .superior 
Court. (’51) AIR 1951 Pal 595 (598): 30 
Pat 377 (DB) * (’45) AIR 1945 Bom 67 
(G8): ILR (1945) Bom 38 (DB). 


(11) If as a result of any rise in the 
Vhlue of the properly Ihe suit is sub- 
.se(|uenlly in.stiluled In a liigher Court that 
by itself cannot save the operation 
of Ihc rule of res judicata. .MU 1966 Pat 
268 (269). 

(12) The derision on an issue by a 
Couii of inferior jurisdiction would not 


operate as a bar lo llie trial of that i.s.sue 
by a Court of superior jurisdirlion in a 
subsequcnl suit, if the latter suit wils 
beyond tlic jurisdiction of the Court ol 
inferior jurisdiction. AIR 1945 Nag 171 
(173): ILK (1945) Nag 134 (DB) * (*63j 
1953 BLJR 711 (713, 714) (DB) * (’85) U 
Cal 301 (308, 309): 12 Ind App 23 (PC). 

71. Jurisdicliun as regards siibjcci* 
matter. — (I) A revenue Court cannot be 

said lo liiive concurrent jurisdiction ovci 
questions of title, with Civil Courts dealing 
with questions of title. A decision of such 
Court therefore, upon an issue incidentally 
arising as to the title to immovable pro- 
perly cannot operate as res judicata in any 
subsequent suit for the determination of 
enforcement of any right or inleresl in 
immovable property. AIR 1924 Bom 454 
(454): 48 Bom 541 (DB) * AIR 1927 Mad 
90 (96) * (*81) 3 Mad 192 (196, 199) (FB). 


(2) Where a suit of a small cause nature 
i.s decided by a Judge on Ihe regular side 
for wiuil of small cause powers, Iheii a 
tinding as lo title will be res judicata in 
a subsequent suil between the parlies. AIR 
1918 All 52 (53): 41 All 54 (59) (DB). 


72. Coinpciency must be of trial Court 
in former suit. — (1) The words “in a 
Court competent to try such subsequent 

suil ” refer lo tiie competency ol 

the original Court and not Appellate Court 
in the previous litigation. AIR 1954 
Trav-Co 169 (172): ILR (1953) Trav-Co 943 
(DB) * (’80) 6 Cal 832 (838) (DB) * AIR 
1922 All 445 (446): 44 All 712 (DB) * AIR 
1925 Bom 241 (242, 243): 49 Bom 442 

(FB). 

[See also AIR 1957 Mad 60 (62). (Writ 
petition to High Court — Decision ol 
Industrial Appellate Tribunal held to be 
correct — Plea of res judicata must be 
rested on decision of Appellate Tribunal 
and not High Court.)] 

(2) The competency of the former Court 
refers lo the compeiency lo try the later 
suil and not the appeal in such suit. AIR 
1939 Sind 329 (330): ILR (1940) Kar 15 


(DB). 

73. Competency If affected by existence 
>f another Court with preferential jurisdic- 
ioD. — (1) Where a former judgment, bc- 
ween the parties, of a Court acting on 
he regular side is relied upon in a small 
:ausc suit, the circumstance that the small 
:ause suil could not have been tried by 
he former Court will not make it a Court 
ncompelenl to try the subsequent suit. 
:’02) 27 Mad 63 (64) (DB) * .MR 1917 All 
>63 (264): 39 All 717 (719) * (’0 ^) Boin 
138 (340) (DB) * AIR 1918 Nag 163 (164). 
14 Nag LR 115 (116). 

(2) Suil for redemption of a mortgage 
lied in Munsifs Court - decision in, wit 
ipcrale as res judicata in a subsequent 
irocceding before a Collector by aiiapph 

•alien under Section 12, U. P- .. . 
urisis Relief Act (27 of 1934) - F'*'; “’«• 
Collector had been coiisliluted a Conn 
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prclcrciilial Jurisdiction under that Act to 
try such application cannot ailed the 
ccinpelency of the Miinsil s Court. Allt 
195:i All 028 (029): ILK (19 j 1) 1 All 02iJ 
(Lili). 

74, Expluiiuliuu 11.— (1) Under expla- 

nation it is Ihe coinpetencY ol the .^rijtinal 
Court tlial determines res judicaia, irres- 
pective ol any provision a* to ri;tht ol 
appeal Irani the decision oi suen Court and 
the fuel that appeals ao not lie or lie to 
dill’erenl Courts is immaterial. AiH 1909 
Sind 329 (330): ILU (1940) Kar la (Uli) ' 
AIH 1918 Ail 62 (63, 64); 41 Ail 64 (69) 

(Dll) Alii 1928 Cal 768 (768) (Dll). 

(2) Explunuliou 11 is nut letrospcdive in 
opcralion. Alii 1910 x\lad 1036 (1030) 
(Dll) * (10) 8 Ind Cas 999 (1040): 1910 
Fun lie iSo. 97. 

75, Compcleiiey must liuve existed at 
dale «i turiiier suit, — (1) Words ‘ in a 
Court coinpdenl to try ^udj subsequcal 
suit’ must he construed to rcler to the 
jurisdiction ui the Court at the time when 
llie iirst suit was hrou^^hl. Alii 1964 SC 9 
(10): ILii (1963) 11yd 400 * Alii 1964 I'at 
443 (440) (Dll) * {'62) Alii 1962 All 028 
(029): ILK (1951) 1 All 020 (Dil) ♦ AIK 
1962 Cal 073 (074): ILK (1962) 1 Cal 373 
(Dll) ♦ (’84) 10 Cal 097 (700, 707) (Dll). 

(2) Court which tried lirsl suit compe- 

tent to try subsequent suit it then brou){bL 
— Decision ol sucli Court would be conclu- 
sive, ulthou^'h oil a subsequent date by a 
rise in the value of the properly wliich was 
tile subject-matter ol liie suit or Irom any 
other cause the said Court ceases to be liie 
proper Court to lake co)*uizance ol the suit 
rclalin); to that matter. Alii 1964 SC 9 
(10): ILK (1953) Ilyd 400 * AIK 1962 Cal 
073 (074): ILK (1962) 1 Cal 373 (DK) - 
AIR 1961 Fat 695 (698): 30 Fat 377 (DK) 
* (’86) 11 Cal 153 (157) (DK). (lucom- 

pelciicy on account ol legislative enad- 
mcnl.) • (’19) AIK 1919 Aiad 230 (237): 

42 Mad 702 (DK). (Do.) * 1903 KLJK 689. 

(3) Tile auKinenlalion of a claim by ac- 
crual of interest is not similar to a rise m 
the value of one and the same properly 
and, Iherclore, if a subsequent suit on a 
pecuniary claim has to be hied in a Court 
of superior jurisdiction on account of llie 
accumulation ol interest, the former de- 
cision would not conclude the mailer. AIK 
1962 Mad 384 (380, 387) * ( 00) 29 Mad 
05 (07, 08) (DK). 

(4) Question of competency of former 
Court to try subsequent suit may neces- 
silale consideration of some extraneous 
evidence. AIR 1954 Pat 443 (440) (DK). 

70. Fraud U oKccU competency. — ( 1 ) A 
decree obtained by fraud or collusion is a 
nullitv and cannot operate us a bar to a 
fresh suit between the parties with res- 
pect to the same subjcct-matlcr. AIR 1048 
PC 108 (171. 172): Pak LR (1949) Lah I ♦ 
AIR 1958 Andh Pra 1 (3): ILK (1967) Andh 
PiH 320 (FB) * (’55) ILR (1955) 7 As.sjun 


460 (463) * AIK 1947 All 108 (109): ILK 
(1947) All 218 (DK) * AIK 1917 l.ali 117 
(144): ILK (1940) Lali 300 (DH) AIK 
1917 Oudh 197 (198) ♦ AIK 19li7 Aiulli 
Pra 51 (55): 1900-1 An WK II (DK). 

(2) W'licre a p:irly seeks to set aside a 

decree on ground ol irauil or collusion, no 
(|Ueslion oi res judicata can arise and the 
suit is mainlainahle. AIK 1966 Him Fra 
03 (03) * (’60) 28 Mys L.J 161 (l.')8) 

(DK) * AIK 1941 Cal 401 (404): ILK 
(1941) I Cal 477 * AIK 1930 All 122 (429) 
IDK) * AIK 1910 Pal 232 (232): 4 Fat L 
Jour 206 (200) (DU) * AIK 1918 FC 181 
(188) * (’82) 0 Bom 703 (711) ^ AIK 1969 
Andh Fra 212 (214): II. K (1968) Andh Fra 
129 (DK). 

[But see AIK 1942 All 302 (306) (DK,. 
(Disscnliny from AIK 1921 Cal 298: 48 Cal 
298.)) 

(3) Scllinj' aside of deeiee on ‘’round 

of fraud — Fraud mu.sl ],e external and 
coilalcral to adjudication and must be of 
pcr.son wlio secured iud}.imenl. AIK 1903 
Kei 20 (27, 29): 1902 Ker LJ 307. 

|4) Allliouf'li a decree can he set a.sido 
t'li llie j»round of fraud, if the quesli(»n 
has already been a«»ilaled between the 
parlies and decided by a Court of i-ompe- 
leiil jurisdiction, the mailer is re.s judi- 
cata. AIK 1942 Fat 367 (369) (DK) * 

(’07) 29 All 008 (OIL 012) (DH) * AIK 
1924 Fat 238 (239): 2 Fat 8.33 (DK). 

(5) Where the allcftations of fraud in 
the siib.sequcnl suit arc plainly an attack 
not on the regularity or sulliciency of the 
service of summons of (he proceedings, but 
on the whole suit as a fraud from hegiii- 
iiing to end, the ((ucstion of fraud in 
the service of summons may be re-opened. 
C02) 29 Cal 395 (399, 400): 29 Iiul App 

99 (PC). 

(6) When llie parlies have had the 
opportunity of pulling their respective 
cases before the Court and the Court has 
come to a conclusion on the evidence, llie 
rule of res judicaia comes into opcralion 
and it is hot open to the defeated party 
to rc-open the matter by merely alleging 
that the evidence and the averments which 
the Court believed were untrue. .\IK 1910 
Mad 364 (305): 38 Mad 203 (DK) * AIK 
1922 All 106 (168) (DB) * AIR 1924 Korn 

100 (101) * AIR 1915 Lah 1.63 (1.64): 1916 
Pun Re No. 98 (DK) * AIK 1919 Oudh 272 
(275): 22 Oudh Cas 00 * AIR 1920 Pal 831 
(832) (DK). 

(7) A collusive decree is binding on tlio 
parties thereto and their representatives. 
AIK 1955 Nag 221 (221, 222): ILK (1960) 
Nag 5 (DB). 

77. Criminal and Civil Courts. — (1) A 
finding of a Criminal Court is not conclu- 
sive in a Civil Court when the same 
mailer is in issue in the Civil Couri and 
the lalter is bound lo decide the <iuestion 
for itself. (’69) 12 Sulh WH 477 (478) 
(DB) » (’70) 14 Sulh WK ,330 (3.39) (DB). 

[See aLso AIR 1968 Andh Pra 371 (371. 
376): ILB (1958) Andh Pra 421 (DB). 
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(Prosecution for failure lo furnish relurns 
of turnover — Judgment of acquittal — 
Subsequent assessment based on same 
questions — Judgment of criminal Court 
held did not bar assessment.)] 

(1-A) The principle of res judicata as 
enunciated in AIR 1956 SC 415, in relating 
to criminal proceedings requires that the 
previous judgment must be inter partes. 
AIR 1964 All 139 (145): 1964 (1) Cri LJ 
378 lDI3). 

(2) Judgment of Criminal Court is a 
valuable piece of evidence. AIR 1933 Lah 
461 (4G1): 15 Lah 262 * AIR 1933 Mad 
429 (430); 56 Mad 641 (DB). 

(3) A judgment in a civil action cannot, 
be used as conclusive in a criminal cu.se. 
AIR 1932 Mad 254 (255, 256): 55 Mad 346 
(DB). 

(4) Decision of Civil Court is admissible 
in Criminal Court as evidence if the parlies 
are substantially the same and the issues 
in the two cases arc identical. (’96) 23 Cal 
610 (618. 619) (DB) * AIR 1916 Bom 103 
(163): 41 Bom 1 (3, 4, 5) (DB). 

(5) The decision of a Magistrate in a 

proceeding under Section 488, Criminal 
Procedure Code, is binding on succeeding 
Magistrate on general principles of res 
iudicata. (’83) 5 All 224 (226) * AIR 

1957 All 658 (661): ILR (1958) 1 All 72: 
1957 Cri L Jour 1052 * AIR 1957 Cal 115 
(116): 1957 Cri L Jour. 177 * AIR 1965 
Manipur 49 (50): 1965 (2J Cri LJ 78.>. 

(Prior application is no bar lo a subse- 
quent application if that application was 
dismissed for default and there was no 
adjudication on the mcril.s.) 

(6) It a criminal Court of competent 
jurisdiction has recorded a finding then 
that finding operates as res judicata in a 
criminal Court in any subsequent proceed- 
ings about same matter. (’55) Madh BLJ 
1956 HCR 341 (343). 

(7) Two prosecutions by Stale — Accus- 
ed not parties lo previous prosecution — 
Held, decision in former case could not 
operate as an issue estoPPel against the 
accused in second case. AIR 1968 wol 
(1285); (1968) 3 SCR 525. 

i8) Accused acquitted on minor offence 
by Magistrate — Order of acquillnl set 
aside by Sessions Judge in revision — 
Order confirmed by High Court in revision 
— Contention that facts proved in trial ol 
minor offence could not be proved again.^t 
accused in subsequent proceedings on major 
offence — Held principle of re.s judicata 
did not apply since order of acquittal must 
be deemed to have been validly set aside 
by High Court in its revisional jurisdic- 
tion. AIK 1967 SC 1156 (1160, llGlj: 1967 
Cri LJ 1070: (1967) 2 SCR 368. 

(9) Any decision rendered during the 
pendency of nn appeal against acquittal 
cannot openite as res judicata and bar tlic 
consideration of the appeal on merits. 


AIR 1962 Mys 124 (128): 1962 (1) Cri LJ 
733: 39 Mys LJ 993. 


78. Heard and finally decided. — (1) In 

order to support a plea of res judicata it 
is not enough that the parties are the 
same and that the same matter is in issue; 
it must also be shown that the matter wa.s 
heard and finally decided. AIR 1954 All 
115 (116) * AIR 1958 All 207 (209) (DB) 

* 1958-1 Andh WR 524 (527) * AIR 1962 

Hyd 51 (52); ILR (1951) Hyd 792 (DB) * 
AIR 1942 Pat 279 (281) (DB) * AIR 1940 
Mad 544 (545): ILR (1940) Mad 815 • 

(’97) 24 Cal 616 (626, 627): 24 Ind App 50 
(PC) ♦ (’99) 21 All 505 (514): 26 Ind App 
175 (PC) * (’89) 16 Cal 173 (182): 15 

Ind App 186 (PC) * AIR 1968 Mad .362 
(365): (1968) 1 Mad LJ 1. (Sale by A and 
B of certain property to C — Creditor of 
B attaching the properly in execution f>f 
his decree — Claim by C allowed — Suit 
by creditor against B and C under 0. 21, 
Rule 63 — Sale deed in favour of C held 
to be nominal and to defraud credi* 
tors — Settlement by A of his share in 
favour of D, wife of B — Suit by C against 
A, B and D for declaration of his title to 
property — Finding In previous suit held 
operated as res judicata against C.) * 1967 
Ker LR 141: 1967 Ker LT 188 * AIR 1969 
Orissa 21 (23); 34 Cut LT 1175. (Question 
of want of inherent jurisdiction — Ques- 
tion decided in suit or execution — Court 
holding that it had jurisdiction — Identi- 
cal question cannot be raised inter partes.) 

* AIR 1968 Mys 323 (325. 326): (1967j ’2 

Mys LJ 85. (Provision under which cer- 
tain octroi duty was payable decided in 
earlier litigation — Provisions in the Act 
and the goods remaining the same, deci- 
sion bars fresh adjudication on the same 
contention.) * AIR 1965 All 527 (532): 

1965 All LJ 432. (Suit by Municipal Board 
for restraining enforcement of restitution 
order against it on ground that ownership 
in property vested in it — Question of 
ownership not decided in previous suit 
against Board — Held Board w’as neither 
estopped from maintaining regular suit nor 
war suit barred under Sec. 11.) * AIR 1966 


iuj 131 (134): (1965) 6 Guj LR 99 (DB). 
Proceedings under Bombay Tenancy and 
.gricultural Lands Act (67 of 1948) — High 
;ourt ordering that question of title lo pro- 
erly should be referred lo Civil Court. 
3vii Court’s jurisdiction lo decide question 
either raised nor decided by High Court 
- No bar of res judicata to raising the 
ueslion.) * 1964-2 Andh VVR 75 * 1964 
i\\ WR (HC) 589 • (1964) 2 Andh LT 124: 
1964) 1 Andh WR 60. (Suit by Mohum- 
nedan for restitution of conjugal rights 
luit dismissed on ground that marriage 
tood dissolved by apostasy of wile . 

lubsequenl suit by wife for recovery ol 
lefcrred dower — Husband s plea 
ence that wife’s apostasy did not resu ^ 

n dissolution of marrmge is 

udicata.) • (1964) 5 Guj LR 786:^ ILg 

1964) Guj 775 * 1962 Ker LT 715 At 
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19C0 Pat 418 (419). (Matters finally de- 
cided by order of remand.) ♦ ILR (I960) 
10 Raj 510 (516) * AIR 1959 Andh Pra 601 
(603, 604): (1959) 2 Andh WR 371. (Suit 
on bonds — Plaintiff paying stamp duly 
and penalty during trial — Amount of 
penalty not included in costs of suit — 
Suit to recover sucli amount is barred.) 
• AIR 1959 Andh Pra 64 (71) (DB) • 

(1959) 2 Andh WR 133. (Suit in forma 
pauperis — Defendant contesting claim to 
sue as pauper — Defendant’s petition re- 
jected — Subsequent application for dis- 
paupering plaintiff on same grounds — ■ 
Res iudicala.) ♦ AIR 1951 Ilyd 44 (44) 

(DB). 

(See also AIR 1968 Guj 124 (1.36, 137) 
(DB). (Decision reversed by appellate 
Court — Part of judgment expressly kept 
open by Appellate Court while reversing 
other part — Unreversed part remains 
binding.)] 

(2) A decree in a suit expressed to be 

'subject to the final decision of the Privy 
Council' in another case is not a final 
decree within the meaning of this section. 
AIR 1942 PC 8 (10): ILR (1942) 2 Cal 1: 
ILR (1942) Kar (PC) 23: 69 Ind App 61 * 
AIR 1956 Raj 166 (168): ILR (1956) 6 

Raj 127 (DB) * 1968 All U 1047: 1968 All 
WR (IIC) 704 (FB). (7 ALJR 861 (FB); 

7 ALJR 905 and AIR 1941 All 277, Overrul- 
ed.) 

[See AIR 1956 Cal 525 (528) (DB).] 

(3) Principle of res judicata — Not 
affected by subsc(|ucnt overruling by Full 
Bench of the principle laid down in for- 
mer litigation. AIR 1964 Orissa 121 (122): 
ILR (1963) Cut 651 (DB). 

(4) Appeal to High Court challenging 
vires of Rule 17 of Employees’ Insurance 
Court Rules — Reference to Division Bench 
“ Division Bench holding Rule 17 to be 
intra vires powers of Slate Government 
vide ILR (1963) 2 Punj 11 and remandng 
case — On remand, Single Judge refusing 
to extend lime — Letters Patent Appeal — 
During its pendency, 1966 PLR 5(i6 (FB), 
overuling: IL R(1963) 2 Punj 11 and hold- 
ing that Rule 17 was ultra vires — Held; 
entire appeal had been referred to Division 
Bench, and though certain points were 
left open for decision by Single Judge, that 
could not detract from conclusiveness of 
decision in ILR (1983) 2 Punj 11 given at 
previous stage of proceedings on vires of 
Rule 17, even after decision in 1966 PLR 
660 and order of Division Bench was not 
open to challenge in Letters Patent. 
(1967) 69 Pun LR 438: 1967 Cur LJ 329. 

(5) Though an dbiter dictum cannot ope* 
rate as res judicata the mere fact that the 
judgment contains observations made oblJ 
ter will not prevent the point, which arises 
in the case and is decided by the Court, 
from operating as res judicata. AIR 1946 
Mad 141 (143). 

[Vol,2.] A. M. 47. 


(6) Decision in explicit terms in the for- 
mer suit is not necessary in order to con- 
stitute it res judicata; it is enough if an 
adjudication on the matter is necessarily 
involved in the decision in the prior suit. 
AIR 1951 All 794 (813): ILR (1950) 1 All 
C97 (FB) * AIR 1956 Cal 613 (614) (DB) 

• (’55) ILR (1955) Madh-B 165 (168, 169) 

‘ AIR 19.54 Pepsu 55 (57): ILR (1953) 

Patiala 140 (DB) * AIR 1952 Mys 94 (96); 
ILR (1952) Mys 234 (DB) * AIR 1933 Lah 
594 (595, 596): 14 Lah 409 * AIR 1936 
Bom 402 (404): 60 Bom 1008 (DB) * 1960 
Ker LJ 866: 1960 Ker LT 658. 

(7) To cunstilulc it as res judicata it is 

not necessary that the decision should have 
been appealable. AIR 1946 Mad 509 
(515): ILR (1946) Mad 566 (DB) * AIR 
1939 Cal 169 (174); ILR (1938) 2 Cal 418 
(DB) ♦ AIR 1964 SC 993 (999 to 1003): 

(1964) 5 SCR 946. 

(8) When there is an appeal, it is the ap- 
pellate decision that will be the final 
decision and operate as res judicata. AIR 
1953 SC 33 (40): 1953 SCR 154 ♦ (’63) 67 
Cal WN 350. 

(9) \Vhere on a reference a Division 

Bench of the High Court expresses its opi- 
nion on an abstract question of law de- 
tached from the facts of the case and 
leaves that opinion to be applied by the 
trial Court, the opinion of the Division 
Bench will not operate as res judicata so 
as to debar a subsequent Division Bench 
from considering its correctness on ap- 
peal from the dcci.sion of tlie trial Court 
inasmuch as it was not its final decision 
on the facts of the case. AIR 1946 Lah 
419 (422, 423) (DB). i 

(10) (Per majority, P. C. Pandit J. 
contra.) — Division Bench on reference 
by Single Judge deciding only quest 
tion of law and remitting case io Single 
Judge. for deciding other points arising ul 
the case — L. P. appeal against ' deciaioji 
of Single Judge — Letters Patent Bench 
cannot examine correctness of .view taken 
by earlier Division Bench on question of 
law. AIR 1968 Punj 529 (FB). (AIR 1946 

Lah 419, Dissent, from.) * 

(11) A matter could not be said to bavc 
been heard and decided cither actually, or 
constructively, if it was decided behind 
the back of a party without notice to him. 
AIR 1930 All 699 (700): 52 All 1024. 

I 

(12) Mere fact that procedure in- prior 
suit was summary does not affect finality' 
of decision. AIR 1938 Lah .369 (388) (FB)< 

• 1966-2 Mys LJ 365: (1966) 7 Law. Rep 

13. • *./• 

(13) In case Of two or more conflicting 
decisions last of such decisions in order- 
of date will be the one which will operate 
as res judicata. AIR 1955 Andhra* 194 
(195) • AIR 1957 Ker 31 (32) * AIR 1954i 
All 770 (771) (DB) • AIR 1964 Cal 443 
(444): ILR (1966) 2 Cal 236 AIR 1952 
Trav-Co 294 (296): ILR (1952) Trav-Co 262 
(DB) * AIR 1951 Mys 36 (37)< ILR (1054. 


m is 11 N ? 9 ] 


[The Code of] Civil Procedure, 1908 


Section 11 — Note 78 (contd.) 

Mys 396 (DB) ♦ AIR 1932 All 520 (521) 
(DB) * AIR 1965 Mys 290 (292): (1965) 1 
Mys LJ 351 » 1965 Cur LJ 701 (Punj) * 
AIR 1963 Ker 217 (218). 

[See however AIR 1943 Mad 36 (38): 
ILR (1943) Mad 40 (DB). (Rule is sub- 
jecl to stalulory provision to the con- 
trary).] 

(14) An application for a rule and its 
rejection docs not prevent a Court, on a 
subsequent occasion, if the occasion arises, 
from granting a rule in the interest of 
justice, AIR 1936 Pat 119 (120). 

(15) Suit by A and B against C for ar- 
rears of rent dismissed and C held to be 
occupancy tenant — Second suit by C 
against A only for declaration of oc- 
cupancy right — Plea of res judicata not 
raised and previous decision not brought 
to notice of Court — Suit dismissed — 
Third suit by C against A and B for same 
relief — Decision in second suit operates 
as res judicata. 1965 All WR (HC) 518: 
1965 All LJ 1095. 

(16) Court granting reliefs not asked 
for — Parties availing of such reliefs — 
They cannot later retrace their steps and 
seek the reliefs prayed for originally by 
them. AIR 1968 Mad 374 (377): 81 Mad 


L\V 160. 

79. Mailer, left undecided. — (1) Matter 

not in issue at all, cannot be said to have 
been heard and finally decided. AIR 1955 
Aimer 12 (13) * AIR 1955 Mad 560 (560) 
• (’56) 1956 All WR (HC) 234 (235) * 
AIR 1925 PC 184 (187): 21 Nag LR 117: 
52 Cal 971: 52 Ind App 294 * AIR 1932 
Bom 3 (7) (DB). • AIR 1965 All 44 (45) ♦ 
AIR 1965 Andh Pra 339 (341) (DB). 

(2) Matter, though directly raised in 
issue, expressly left open and undecided. 
It cannot operate as res judicata. AIR 
1953 Punj 103 (104): ILR (1954) Punj 26 
(DB) • AIR 1958 Madh Pra 326 (328) • 
AIR 1958 Orissa 139 140, 141) • AIR 

1957 Cal 128 (132) (DB •AIR 1952 Pat 
475 (476): 31 Pat 731 (DB) • AIR 1951 
Mad 630 (632) ♦ (’99) 21 All 505 (514): 26 
Ind App 175 (PC) * AIR 1931 Pat 1 (10, 
12) • AIR 1937 Rang 421 (424): 1937 Rang 
LR 136 • AIR 1967 Madh Pra 34 (44): 

1967 Jab LJ 680. (Appeal to Supreme 
Court from judgment pronounced by High 
Court in reference under Section 66 (1) of 
Income-tax Act (1922) — Supreme Court 
holding that objection as regards vires of 
any taxing provision could not be enter- 
tained in proceedings before them and de- 
ciding against asse.^sec — Asscssee subse- 
quently challenging validity of taxing 
provision in writ petition under Article 226 
Held, the previous decision of Supreme 
Court did not operate as res judicata.) * 
1967 Raj LW 48 (51) * (1962) 60 Cal WN 

692 

(3) Suit allowed to be withdrawn with 
liberty to bring a fresh suit in respect o 
the same matter — No res judicala. ( 42 
197 Ind Cas 27 (29) (PC) • AIR 1918 Mad 


1287 (1292); 40 Mad 259 (FB) • ILR (1967) 
2 Punj 0. 

[See however AIR 1958 Pal 270 (271, 
272): 37 Pal 201. (Defence raised in pre- 
vious suit — Court erronoeusly directing 
second suit — Second suit barred).] 

(4) Withdrawal or abandonment of 
claim without leave of Court under 0. 23, 
R. 1 — Fresh suit is barred. AIR 1939 Lah414 
(415) ♦ (1962) 4 Orissa JD 27. 

[See also AIR 1959 All 530 (532): 1959 
All LJ 142. (Suit against Hindu fathci 
and sons — Suit withdrawn against sons 
before adjudication on merits — No res 
judicata on question of liability of son’s 
shares in joint family properly in execu- 
tion of decree against father — Principle 
of res judicata would apply if suit were 
withdrawn after adjudication on merits.)] 


(5) Court having no power to leave 
matter open — Matter left open can still 
be res judicata. AIR 1931 Mad 268 (270) 
• (’89) 11 All 187 (190) (FB). 

(6) Where the order granting permis- 
sion is in contravention of Order 23, Rule I 
and consequently without jurisdiction, such 
reservation will not prevent the application 
of the I'ule of res judicata. AIR 1925 PC 
55 (58, 59): 52 Ind App I00*AIR 1920 Pat 
63 (64) (DB) ♦ AIR 1925 Mad 1162 (1105). 

(7) A flies a suit against B. The suit 
dismissed on the ground that the plalDlili 
has failed to produce evidence in sup- 
port of his case, but his right to bring 
another suit in respect of the same matter 
is reserved. A suit subsequently broiigbl 
by A against B in respect of the same 
matter, will nevertheless, be barred inas- 
much as the reservation of llberlv in a 
decree dismissing a suit for failure of 
proof, is without jurisdiction. (’09) U 
Moo Ind App 160 (171, 172) (PC). 

(8) Where the suit is dismissed on a preli- 

minary or technical point, but the plaintiff s 
right to file a fresh suit Is resen'ed 
the fresh suit is not barred. AIR 
1930 Lah 634 (635). (Formal defect in 
plaint.) • (’12) 15 Ind Cas 930 (932): 1912 
Pun Re No. 66 (DB). (Dismissal on 

ground of no cause of action.) • AIR 
1915 Lah 303 (304). (Relief refused on 
ground of want of jurisdiction.) * (’08) 18 
Mad L Jour 198 (199) (DB). (Suit for pos- 
session dismissed on failure to produce 


c certificate.) 

[9) The mere fact that an order granl- 
j leave to withdraw under Order 23, 
Ic 1, is erroneous or is made on unjusli- 
ble grounds does not make it an order 
Ihout jurisdiction and a subsequent sun 
accordance with the liberty Riven >s noi 
rred. AIR 1921 Cal 34 W: 48 Cal 38 
B). (Overruling AIR 

R 1918 Mad 1093 (1095) (DB). 

(10) Where a mailer is decided by 

St court but the appellate C^rt w* 
t decidiuR that issue, disposes of he 
other grounds, the judgment of the 
,Urt upon that issue is no more a baj 
II future suit than it would be if 
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judj^ment had been reversed bv the Court 
of appeal. (’49) 8 J and K LH 203 (209) 
(DB) * (’97) 24 Cal 616 (627): 24 Ind App 
50 (PC) * (’81) 6 Bom 110 (112) (DB) * 
AIR 1917 PC 201 (203): 44 Ind App 213: 
45 Cal 442 * AIR 1921 Mad 21 (22. 24) 
(FB). 

(11) When a suit comprises several dis- 
tinct matters a separate judgment and 
decree in regard to each would be legal 
under the Code and these may be passed 
at different stages as each matter is dis- 
posed of. Each such decree would operate 
as res judicata in so far as the matters 
covered by it are concerned. AIR 1940 
Lah 1 (3); ILR (1940) Lah 171 (DB). 

80. Issues omitted or refused to be 

decided. — (1) Issue not only not decided 

in previous suit but expressly refused to 
be decided, or excluded from decision in 
the suit, cannot be treated as res judicata. 
AIR 1948 Mad 152 (153): ILR (1947) Mad 
828 (DB) * AIR 1947 Oudh 77 (79): 21 
Luck 577 (DB) * AIR 1918 Pal 618 (619, 
620) (DB). 

(2) Issue raised but expressly excluded 
from decision — Principle of constructive 
res judicata does not apply. AIR 1921 
Mad 21 (24) (FB) • (’08) 32 Bom 315 

(320J (DB). 

81. Decision must have been on merits. — 

(1) Unless the former decision is on merits 
it cannot operate as res judicata. AIR 
1955 All 543 (545) • AIR 1955 Andhra 215 
(218) • AIR 1955 Pepsu 28 (29): ILR 

(1955) Patiala 9 (DB) * 1956 Madh BLR 
(Civ) 568 (568, 569) * AIR 1952 Hyd 33 
(33): ILR (1952) Hyd 169 (DB) • (1966) 

67 Bom LR 911; ILR (1966) Bom 648 (DB)* 
AIR 1969 Andh Pra 192 (193, 194) * AIR 
1968 Andh Pra 378 (381) * AIR 1968 Punj 
63 • 1987 All LJ 767: (1968) 2 Lab LJ 1 
• AIR 1967 All 423 * AIR 1967 All 362 
(367); (1966) 2 ITJ 126 (DB) • AIR 1964 
All 64 (65) * ILR (1964) 2 Mad 101: 78 
Mad LW 44 * AIR 1961 Mad 220 (222): 
(1960) 2 Mad U 479 (DB). (Final order 
on merits of attachment before judgment 
— Application under Section 95 is not 
maintainable.) * AIR 1960 Mys 178 (181): 
37 Mys LJ 889 • AIR 1956 Bom 332 (334): 

68 Bom LR 404 (FB). (When a decision 
has been given without the pros and cons 
of the question being considered, such a 
decision does not acquire finality.) * ILR 
(1964) 2 All 191. (Appeal dismissed with- 
out issue of notice to respondents and 
without expressing any opinion on merits 
of any question — Order of dismissal docs 
not. operate as res judicata.) * AIR 1966 
SC 1332 (1337): (1966) 3 SCR 300. (Suit 
decided by trial Court on merits — Ap- 
peal dismissed on ground of limitation or 
default in printing — Such dismissal when 
it confirms decision of trial Court itself 
amounts to the appeal being heard and 
linally decided on merits Decision of 


ap|)eal Court will be res judicata.) * AIR 
1959 Punj 37 (39): ILR (1957) Punj 1833. 

(2) Suit by unregistered firm dismissed 
under Section 69, Clause (2) Partnership 
Act (1932) — Second suit instituted on 
same cause of action after registration of 
firm, not barred by res judicata. AIR 1937 
Nag 146 (147): ILR (1937) Nag 430. 

(3) Where the only defendant to the 
suit is foujid not a nccessarv parly to the 
suit, the suit ought to be dismissed with- 
out going into the merits. The decision 
on merits, in such a case, would not ope- 
rate as res judicata. AIR 1945 Mad 11 
(12) (DB). 

(4) Where the suit is dismissed for non- 
compliance of the condition inipo.^ed under 
Order 23, Rule 1 (2) (b), a second suit 
is not barred by res judicata . AIR 1958 
Punj 469 (471) (DB) * AIR 1969 Cal 715 
(723): 30 Com Cas 582. 

(5) Case dismissed on ground that Court 
had no jurisdiction — - Decision not appeal- 
ed against — Subsequent suit on same 
facts and for same relief is barred by res 
judicata even though the dismissal of prior 
suit was wrong. 1962 Mys LJ (Supp) 310. 

(6) Withdrawal of suit under Order 28, 

Rule 1 is analogous to dismissal for default 
— There being no decision on merits, 
there can be no res judicata. (1964) 66 

Punj LR 884: 1964 Cur U 315. 

82. Declsloir on preliminary or techni- 
cal points. — (1) When the prior suit has 

been dismissed on some technical ground 
without going into the merits of the ques- 
tions raised, there can be no decision on 
such questions and therefore no res judi- 
cata. AIR 1956 Raj 166 (168): ILR (1956) 
6 Raj 127 (DB) • AIR 1954 Mad 1024 
(1026). (Limitation.) * AIR 1954 Pal 4^1 
(42). (Suit dismissed as premature.) • 
1954 All WR (HC) 411 (415) (DB). (De- 
lay.) • AIR 1952 All 279 (284): ILR (1953) 
1 All 170 (DB). (Dismissal on preliminary 
ground.) • AIR 1917 PC 201 (203): 45 Cal 
442: 44 Ind App 213. (Defect in the frame 
of suit.) • AIR 1935 Bom 131 (133) (DB). 
(Mullifariousness.) • 1968 Lab IC 302: ILR 
(1967) 1 All 239. (Some of the issues in 
earlier suit between the same parlies as 
later suit decided as preliminary ones. — 
Other issues agreed by counsel of parties 
to be assumed to be in favour of defendant 
~ Plaintiff succeeding on such preliminary 
issues — Plaintiff can agitate such other 
issues in later suit.) • 1966 All LJ 987 
(990): 1966 All WR (HC) 740. '( Dismissal 
on technical grounds.) ♦ AIR 1963 Pat 60 
(62): 1963 BLJR 20. (Limitation:) • AIR 
1960 Madh Pra 138 (139): I960 Jab LJ 90 
* AIR 1959 Bom 125 (126, 129): 60 Bom 
LR 382. (Dismissal on ground that suit 
was premature.) 

(2) Suit for cancellation of bond on 
ground of fraud — Suit dismissed as not 
properly framed Subsequent suit by 

defendant on bond Plea of fraud ndt 
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barred. AIR 1917 PC 201 (203): 45 Cal 

442: 44 Ind App 213. 

(3) Suit for mere declaration dismissed 
under Section 42, Specific Relief Act — 
Subsequent suit for possession which could 
have been claimed in previous suit not 
barred. AIR 1929 Lah 596 (597). 

(4) A finding given for the purpose of 
deciding a preliminary issue is final and 
conclusive during all subsequent stages of 
the litigation. (’57) 99 Cal L Jour 72 
(75). 

[See also 1963 Kcr LT 1105. (An issue 
such as whether a suit or an issue will lie 
or can be tried in view of the provisions 
of like Sections 11, 80, or 86 of the Code 
or Section 5 of the Kerala Tenants and 
Kudikidappukar Protection Act is proper- 
ly settled and tried as a preliminary 
issue.)] 

(5) Failure of parly to amend plaint — • 
Dismissal for — Does not amount to final 
decision in suit. AIR 1964 Tripura 19 (21). 


83. Dismissal for non-prosecullon or de- 
fault. — (1) The dismissal of a suit or 

other proceeding for default under the 
provisions of Order 9 cannot operate as 
res judicata. AIR 1956 Pat 143 (145) * 

AIR 1957 Andh Pra 537 (538) ♦ AIR 1954 

Nag 234 (235): ILR (1954) Nag 447 (DB) 

* AIR 1953 Orissa 285 (287): ILR (1954) 

Cut 380 * AIR 1952 Punj 123 (124) ♦ AIR 

1951 Hyd 55 (56): ILR (1951) Hyd 429 

(DB) * AIR 1951 Mys 48 (50): ILR (1951) 
Mys 377 * (’88) 16 Cal 98 (101, 102): 15 
Ind App 156: 1888 Pun Rc No. 177 (PC) 

♦ (’90) 13 All 53 (60): 17 Ind App 150 
(155) (PC) * 1968 MPLJ 183: 1968 Jab LJ 
361: 1968 MPVVR 459 ♦ 1964-2 Andh WR 
76 * 1965 All WR (HC) 806 * 1966 All 
WR (HC) 733 (734). (Order under O. 9, 
Rule 3. C. P. C.) • AIR 1966 Cal 60 (61 to 
63). (Suit dismissed under Order 9, R. 5 
against one of several defendants for non- 
service of summons on him.) * AIR 1959 
Punj 252 (254): 61 Pun LR 264. 

(2) Order 9, Rule 8 when read along 
with Order 9, Rule 9 imposes a certain dis- 
ability upon the plaintiff whose suit has 
been dismissed, namely that he is thereby 
precluded from bringing a fresh suit m 

respect of the same cause of T40 

1966 Pat 143 (145) * AIR 1920 All 840 

(341); 42 All 193 (195). 

(8) A decision or direction in ®n 
locu oty proceeding of the type provided 
for by Order 9, Rule 7 Is not of the kind 

9 “ 9 “««’ 

*^W*The®^d?smtssal of a claim under 
Order 17, Rule 3 on account of plaintiffs 
default In producing evidence to siibstan- 
tiate his case hn.s the .same effect ns a dis- 
missal founded upon evidence and the siib- 
Jtcl-maller of such a claim will be res 


judicata. AIR 1928 Cal 271 (272) (DB) • 

(’05) 9 Cal WN 679 (689) ♦ AIR 1929 Mad 
404 (407) (DB). 

(5) Dismissal of suit under Section 4 of 
Provincial Insolvency Act for default — 
Order of dismi.ssal is under Order 17, R. 2 
and not Rule 3 and not final and hence 
will not operate as res judicata. AIR 1967 
Delhi 115 (116) (DB). 

(6) Judgment pronounced against a 
parly under Order 10, Rule 4 (2) will ope- 
rate as res judicata, (’ll) 13 Bom LR 658 
(660) (DB). 


(7) The dismissal of a suit on default 
of plaintiff to furnish security for costs or 
to pay commissioner’s fees does not bar a 
second suit on same cause of action. (’02) 
26 Bom 637 (640) * (’90) 13 Mad 510 (511) 
(DB). 

(8) Dismissal of a suit on plaintiff’s de- 
fault to deposit adjournment costs does 
not bar a second suit on same cause of 
action. AIR 1950 Assam 169 (172) (DB). 


(9) Abatement of a suit cannot operate 
as res judicata though a subsequent suit on 
same cause of action may be barred. (’10) 
5 Ind Cas 325 (329) (All) * AIR 1958 Pat 
95 (96) * (’04) 6 Bom LR 638 (639) (DB). 

[See also AIR 1964 Orissa 136 (DB). 

(Order holding that suit abated held did 
net amount to decree and was not res 
judicata.)] „ 

[See however (1969) 1 Mad LJ 440: 82 
Mad LW 113. (AIR 1933 Lah 752, Foll.j.J 


(10) Where a suit for partition is dis- 
missed for want of prosecution due to the 
demise of the plaintiff, a subsequent pur- 
chaser of the share from the legal repre- 
sentative of the deceased plaintiff can file 
a 5econd suit for partition. AIR 1964 Mad 
365 (306): 1964-1 Mad LJ 268. 

(11) Where the plaintiff had applied 
under Order 28, Rule 3 for recording com- 
promise and the plaintiff was absent on 
the date so fixed and the counsel reported 
no instructions, whereupon the application 
was dismissed and the appeal against the 
order and also the application under O. 9, 
Rule 9 for restoration were also dismissed, 
the, dismissal is conclusive, even though it 
was not on merits and the subsequent ap- 
plication under Order 23, Rule 3 on the 
same facts and cause of action is barred 
bv principles of constructive res judicata. 
AIR 1959 Pat 319 (322, 323): 1959 BUR 
191 (DB). 

.(12) Dismissal for non-payment of costs 
— Order for amendment of plaint — Pay- 
ment of costs made condition precedent 
Failure to pay costs — Dismissal of sidt 
on ground that Court could not decide Wit 
In absence of amendment of plaint — Dis- 
missal Is not on merits but one for want 
of prosecution — Further suit not barrea- 
AIR 1964 Tripura 19 (21) • AIR 1966 Mad 
321 (322): 79 Mad LW 180 * (1964) 

6 Gu| LR 786: ILR (1964) Out 776 
air 1963 Puni 9 (14):64 Pun LR W 
(FB) * 1959 Job LJ 764: I960 MPU 293,5 
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AIK 1959 Bom 125 (129): 60 Bom LR 382 
(Issue numbered one and tried first not 
sufTicient lo infer that it was principal 
issue.) 

(13) Non-joinder of necessary parties — • 
Dismissal of suit — Further suit implead- 
ing proper and necessary parlies not barr- 
ed. AIR 1964 Tripura 19 (20). 

84. Plea of set-off, — (1) A plea of scl- 

oIT which had been adjudicated upon pre- 
viously in a separate suit is unsustainable. 
(’71) 15 Sulh \VR 252 (252). 

86. Decision must have been necessary 
tor determination of suit. — (1) Finding 
on an unnecessary or irrelevant issue can- 
not operate as res judicata. .AIR 1947 PC 
1 (8): ILR (1947) Kar (PC) 38 * AIR 
1957 All 48 (49) (DB) * AIR 1955 Cal 251 
(254) (DB) ♦ AIR 1955 Pat 393 (395): 

34 Pal 324 (DB) * AIR 1951 Him Pra 54 
(55) * AIR 1948 Mad 152 (153): ILK 

(1947) Mad 828 (DB) • AIR 1947 Bom 392 
(393): ILR (1947) Bom 156 * AIR 1923 All 
495 (497): 45 All 466 (DB) * 1966 All LJ 
389 (393): 1966 All WR (IIC) 266. (Order 
of remand — Views expressed hel<l were 
mere passing observations.) * .\IR 1966 

Andh Pra 221 (222): (1965) 2 Andh WR 

13. (Issue framed in former suit nol 
necessary for its decision — Finding on 
that issue cannot operate as res judicata 
in second suit raising the point involved 
in that issue.) 

[See also AIR 1969 SC 316 (318, 319); 
(1969) 1 SCJ 373. (Expression of opinion 
on question not in issue docs not operate 
as res judicata.) * .-MR 1956 Bom 493 
(494): 55 Bom LR 717. (It i.s never desir- 
able for any Judge lo express an opinion 
which is noi necessary for the decision of a 
ease. Tribunal under the Income-tax -Act 
should be very careful in giving findings 
and in expressing opinion.)] 

[But see AIR 1945 Oudh 144 (146): 20 
Luck 262.3 

(2) A decision can operate as res judi- 
cata if it was necessary for the purpose of 
the case in which it was given. (1966) 2 
SCJ 259 (263): (1966) 2 Andh WR (SC) 
48. 

(3) Where in the earlier suit, the ques- 
tion whether the defendants were licensees, 
was not in issue between the parties and 
was not necessary for the decision of the 
case, then the Court’s observation that it 
was inclined to believe that the defen 
dants were licensees, would nol operate as 
res judicata on the question of their sta- 
tus as licensees in a subsequent suit. 1965 
All WR (HC) 489. 

(4) Court dismissing suit basing its deci- 
son expressly on a partcular point. Find- 
ing agnin.sl plaintiff on another issue in 
order to prevent remand by Appellate 
Court cannot operate as res judicata. AIR 
1924 Mad 893 (894) (DB). 


(5) Suit dismissed ns not maintainable — - 
Finding given against plaintiff on another 
issue cannot operate as res judicata. AIR 
1925 Cal 996 (1000) (DB) * (1966) 1 Mys 
U 539 (540): ILR (1966) My.-^ 458. 

(6) Previous application dismissed as not 
maintainable — Observation made on 
merits of controversy cannot operate as re» 
judicata. AIR 1965 All 253 (256): 1964 All 
LJ 273. 

(7) Where a decree is one of di.smissal 

in favour of the defendant but there is 
an adverse finding against him on one 
point, a plea of res judicata cannot be 
founded upon that decision. AIR 1956 Nag 
273 (275): ILR (1956) Nag 539 * AIR 1957 
Cal 128 (133) (DB) * AIR 1953 Mys 38 
(39): ILR (1953) Mys 234 * AIR 1949 Pat 
197 (206): 26 Pal 717 (DB) • AIR 1946 
Lah 2,56 (258) ♦ AIR 1946 Nag 401 (416): 
ILR (1946) Nag 518 (DB) * AIR 1922 PC 
241 (243): 48 Ca! 460: 48 Ind App 49 * 
AIR 1933 Oudh 439 (450): 8 Luck 602 

(DB) * AIR 1936 All 21 (23): 58 All 313 
(FB) * AIR 1967 J and K 85 (87): 1967 
Kash LJ 44 * (1965) 6 Guj LR 194: ILR 
(1965) Guj 190 * (’63) 76 Mad LW 728 * 
AIR 1961 Bom 218 (219, 221): 63 Bom LR 
1.52 * AIR 1960 Cal 440 (442) * AIR 1960 
Raj 304 (309): 1960 Raj LW 116 * ILR 
(1957) 9 Assam 109 (116) (DB) * 1968 All 
LJ 321: 1968 All WR (IIC) 141. 

[Sec however (’55) ILR (1955) Madh B 
165 (172).] 

(8) Where the decree itself embodies the 

adverse finding against the defendant, it 
cannot be said to be not res judicata mere- 
ly because the suit it.scif was dismissed on 
another point. AIR 1929 Ca) 449 (450) 

(DB) * AIR 1924 Mad 626 (632, 633) (DB) 

AIR 1916 Bom 277 (278): 40 Bom 6G2 
(DB) ♦ AIR 1967 J and K 85 (87): (1967) 
Ka.'h U 44. 

(9) Where a plaintiff’s suit is entirely 

decreed in his favour with an adverse find- 
ing against him that finding cannot operate 
ns res judicata. AIR 1952 Nag 238 (239): 
ILR (1949) Nag 313 (317) (DB) • (’99) 23 
Bom 296 (,302) (DB) * AIR 1929 All 910 
(912) (DB) ♦AIR 1926 Cal 672 (676) (DB) • 
AIR 1930 Lah 149 (150) (DB) * AIR 1933 
Mad 770 (771) * AIR 1968 All 282 (283) • 
AIR 1967 All 423 (425) * 1968 Lab IC 603: 
1967 BLJR 457 (459) (DB) • AIR 1961 

Bom 218 (219. 221): 63 Bom LR 152 * 

1961 MPLJ 253 » AIR 1960 Andh Pra 168 
(171). 

[But see AIR 1927 Mad 643 (644).] 

(10) In a suit for eviction the Court 
recognised the joint right of the plaintiff 
and the defendant but dismissed that suit 
on the ground that it was not one for 
partition as it should be, but gave only 
half the costs to the defendant as It found 
title to only half the property in his 
favour. 

Held, that finding that the defendant 
was entitled to an equal right in the suit 
property was the basis for disallowing half 
the costs to the defendant. The defendant 
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could have preferred an appeal against 
that part of the decree. The finding there- 
fore, certainly operated as res judicata 
against him. AIR 19r)5 Andhra 282 (285- 

286): 1955 Andh WR 411. 

86. Appealable decisions.— (1) Where 
an appeal is filed against a decree, the 
linality of the decisions of the lower Court 
is destroyed and the matter again becomes 
sub judice. ILR (1955) Hvd 786 (788) * 
AIR 1954 Mad 563 (568): ILR (1954) Mad 
908 (DB) * AIR 1952 Cal 124 (126): ILR 
(1952) 1 Cal ,305 (DB) * AIR 19,52 Pal 
458 (460): ,31 Pat 746 (DB) * ('89) 11 All 
148 (161) (FB) ♦ AIR 1917 Mad .597 (598) 
(DB) • 1968 Raj LW 62: AIR 1968 Raj 
81 * (1966) 70 Cal WN 670 (674, 675) 

(DB). (Suit for ejectment and arrears of 
rrni — Suit dismissed on ground that 
plaintiff had no right to maintain suit and 
notice of ejectment was invalid — Ap- 
peal against part of decree relating to ar- 
rears — Principles of res judicata not 
allracled.) * AIR 1963 Guj 30 (32): (1963) 
4 Guj LR 204. 

(2) A decree appealed against is not 
final in the sense that it will form res judi- 
cata as between the same parties. .4IR 
1945 Mad 62 (64): ILR (1945) Mad 378 
(DB) • AIR 19.31 PC 263 (264). 

[But sec AIR 1938 All 635 (636) (DB).] 

(.3) The mere possibility of an appeal 
being filed does not affect the finality of 
the decree. AIR 1949 Oudh 1 (10): 23 

Luck 231 (DB) * AIR 1926 Ifbng 122 
(123): 4 Rang 8 (DB). 

[Sec also ILR (1963) Cut 85. (Fad that 
parly affected had no necessity to file an 
appeal against the order docs not prevent 
the operation of res judicata.) • AIR 1949 
Nag .385 (.385, .380): ILR (1949) Nag 295.] 


[But sec (’89) 11 All 148 (161) (FB). 

(Obiter.) * AIR 1917 Mad 597 (598) (DB) 
(Do.) ♦ AIR 19.38 Lnh 2,32 (2.34) (DB). 

(Following AIR 1916 Lah 177: 1916 Pun Rc 
No. 48.)] 

(4) If a decision is appealed against, it 

is the appellate judgment that must be 
looked into in order to decide a question 
of res judicata. ILR (19.55) Myd 786 
(788) • AIR 1957 Andh Pra 557 (.559) (DB) 
• ILR (1955) Mys 163 (169) * AIR 

19.51 Puni 363 (364) • AIR 19.39 Bom .522 
(524): ILR (1939) Bom 039 * AIR 1903 
Mys 120 (I2I): 40 Mys LJ 10.57. 

[Sec also AIR 1960 All 85 (86, 87): I9o9 
All LJ 815. (Additional finding by ap- 
pellate Court in support of Inal Courts 
decree will be res judicata.)] 

(5) An appellate judgment operates by 
way of res judicata as regards all the find- 
ings of the lower Court which though not 
expressly referred to in it, arc necessary 
to .sustain the appcllale decree. (’05) 28 
Mad 338 (.341) (DB). 


(6) Appeal di.smissed on default or 
preliminary point — Decision of lower 
Court operates as res judicata. AIR 1947 


Oudh 74 (77): 21 Luck 586 (DB) • AIR 

19.32 All 603 (605) * AIR 1960 Madh Pra 
222 (223): 1960 Jab LJ 118. 

(7) Case decided on preliminary points 
and not on merits in appeal — Findings 
of trial Court are not res judicata. AIR 

1951 Puni 363 (364) * AIR 1932 Lah 452 
(4.54): 13 Lah 375. 

(8) Decision open to appeal but not 
appealed against cannot be attacked later 
in the course of the same proceeding or in 
a separate proceeding. AIR 1956 All 13 
(14): ILR (1956) 1 All 395 ♦ AIR 1953 Mys 
1.53 (1.54): ILR (19.53) Mys 267 (DB) ♦ AIR 

1952 Pat 4 (7): 30 Pat 11.35 (DB) • AIR 

1952 Punj 265 (265): ILR (1953) Punj 33 ♦ 
AIR 1952 Trav-Co 316 (317): ILR (1951) 
Trav-Co 639 (DB) • AIR 1951 Pepsu 130 
(132): 2 Pepsu LR 649 (DB) • (’09) 36 

Cal 336 (344): 36 Ind App 27 (PC) * AIR 
1967 SC 1182 (1186): (1967) 2 SCR 476 

* 1966 Cal 580 (583 to 585) (DB) * AIR 

1963 Guj 1 (2, 3, .5, 6): (1962) 3 Guj LR 

10.32 * 26 Cut LT 615: (I960) 2 Orissa JD 
476. (Notwithstanding that there may 
have been any subsequent change in 
la%v.) * (1968) 9 Guj LR 340: ILR (1967) 
Guj 943 (DB). 

[See also AIR 1962 All 124 (125). 

(Appeal against decree — Change in law in 
favour of appellant during pendency of * 
appeal — .Appeal not pressed and allowed 
to be dismissed — Execution — Change in 
law cannot be relied on by J. D. to defeal 
execution.)] 

(9) Application for restitution of posses- 
sion — Dismissal by Board of Revenue in 
revision — Writ petition challenging ordci 
of Board also dismissed — No appeal filed 
ng.ainst decision of High Court — Subse- 
quent appeal to Supreme Court by Special 
Leave against Board’s decision — Appeal 
held barred by res judicata. AIR 1964 SC 
782 (783): 1968 Supp (2) SCR 828. (AIR 
1961 SC 1457 and AIR 1962 SC 1619, ReL 
on. Observations of S. K. Das, J., in AIR 
1961 SC 1708, held obiter.) 

(10) Point decided by High Court in 
previous appeal — No appeal filed against 
it — Decision is final and conclusive in 
respect of subsequent stages of litigation 
belw'ecn the same parlies. AIR 1965 SC 
1970 (1971): (1965) 3 SCR 122. 

(11) Where on the dismi.<.sal of his suit 
the plainlifT appeals only in respect of a 
portion of the disputed properly and the 
appellate Court restricts its decision to that 
portion, the decision of the lower Court 
regarding the remaining portion will 
operate as res judicata. (’41) 45 Cal WN 
854 (858). 

(12) Appellate Court deciding on certain 
questions but remanding suit for trial in 
respect of certain claim — Trial Court de- 
riding that claim — Appeal against that 
decision — Decision on question in earlier 
appeal is binding on parlies when they 
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have not appealed against earlier decision 
AIR 1965 Ker 203 (205): 1964 Kcr LJ 539. 

(13) Where an appellate Court having 
jurisdiction to hear an appeal on a parti- 
cular point decides other points as well on 
which no appeal lay the judgment of the 
trial Court merges in that of the appellate 
Court and therefore, the decision of the 
appellate Court operates as res judicata. 
AIR 1952 Pepsu 76 (78): ILR (1952) 
Patiala 423 (DR). 

(14) Where in a suit for declaration of 
title and for possession the right to the 
reliefs depends on the same facts and the 
lower Court pas.'^es a decree in favour of 
the plaintiiT granting both the reliefs the 
defendant would be precluded by the prin- 
ciple of res judicata from challenging in 
appeal only the portion of the decree for 
declaration of title. AIR 1946 Pat 408 
(411, 412) (DR). 

(15) Suit by A for a declaration that a 
sale-deed executed by B in favour of C 
and D in respect of joint family property 
was void. Suit dismissed holding sale to 
be valid. Appeal by A impleading only _C 
and D. Finding that the sale was valid 
which had become final as between A and 
B, carried with it the finding that the sale 
wa.« valid as between A and the purchasers 
C and D also and became res judicata 
even in their case. AIR 1952 Madh B 164 
(164). (AIR 1927 PC 252: 55 Ind App 7: 
6 Rang 29, Rcl. on.) 

(16) Where the issues raised in a suit 
concerning the jointness of the parties and 
the nature of the property in question in 
the suit are decided against a party, that 
deebion unless varied In appeal, is final 
and binding on the parlies concerned. 
This is so, even if the party prefers an 
appeal but allows it to be dismissed. AIR 
1963 All 210 (212): 1962 All LJ 1153 (FB). 

86'A. Decisions open to revision. — (1) 
Landlord and tenant — Suit for eviction 
— Defendant asking in the written slate* 
ment for fixation of standard rent — 
Standard rent fixed but suit dismissed — 
Plaintiff filing appeal — Appellate Court 
enhancing standard rent but confirming 
dismissal of suit — Revision application by 
plaintiff against dismissal of suit only — 
No revision filed by defendant — Defcn* 
danl cannot plead that appellate Court had 
no jurisdiction to enhance rent. (1963) 4 
Guj LR 282. (Reversed in AIR 1964 SC 
1341.) 

(2) Order rejecting claim of privilege 
under Section 123, Evidence Act afTirmcd 
in revision by High Court also — Ques- 
tion cannot again be rai.scd on the princi- 
ple of res judicata. AIR 1964 Pat 444 
(444); ILR 45 Pal 241. 

87. Provisional orders. — (1) A provi- 
sional order, as in the case of orders under 
Order 21, Rule 63, which grows into a 
permanent one, when steps arc not taken, 
or being taken fail lo displace il within 
a certain time, becomes res judicata after 


the lap.se of that time. AIR 1955 Mad 
446 (447). (AIR 1942 Mad 41: ILR (1942) 
Mad 336 (FB) and AIR 1918 Mad 693 (1), 
Foil.; AIR 1935 Mad 328, Held, must be 
deemed to be overruled by AIR 1942 Mad 
41; ILR (1942) Mad 336 (FB).) * AIR 1961 
Mad 196 (196, 197): (1967) 1 Mad LJ 
166 * AIR 1959 Andh Pra 280 (283): 
(1959) I Andh WR 72. 

(2) Suit by defeated claimant under 
Order 21, Rule 63. He is not precluded 
by res judicata from raising points which 
were not raised by him in prior proceed- 
ings. AIR 1951 Nag 183 (184). (AIR 1931 
PC 263, Foil.) 

(3) Suit under Order 21, Rule 63 — 
Result of suit cannot operate as res 
judicata in respect of attachment, in other 
decrees even if other decree-holders were 
impleaded in suit. .AIR 1965 Punj 206: 
ILR (1965) 1 Pun] 160. 

(4) An order under Order 21, Rule 63 
is conclusive only as regards the particular 
property in dispute and not with refer- 
ence to any of the grounds on which the 
order has been pa.sscd. .AIR 1952 Orissa 
182 (184): ILR (1951) Cut 335. 

(5) Subject to the operation of the 
doctrine of res judicata in any particular 
case, an order passed in a claim under 
Order 21, Rule 58 and decree made in a 
suit consequent thereon have no effect 
beyond the proceedings in which the 
attachment is levied. AIR 1953 Trav-Co 
539 (531) (DB) * AIR 1959 Andh Pra 180 
(181): ILR (4958) Andh Pra 665 (DB) • 
AIR 1957 Andh Pra 61 (65) (FB). 

(6) The judgment in claim proceedings 
cannot be invested with any finality, with- 
in the purview of Section 11, becau.se an 
order passed under Order 21, Rule 58 or 
under Order 21, Rule 63, does not extend 
beyond the execution of the decree giving 
rise to those proceedings. AIR 1959 Andh 
Pra 180 (181): (1958) 2 Andh WR 531. 

(7) Suit under Section 9, Specific Relief 
Act — Finding that plaintiffs were not in 
possession within six months of suit can- 
not operate as res judicata and the finding 
is of no evidentiary value in the deter- 
mination of the question as to when dis- 
possession took place. AIR 1955 Tripura 
13 (14) * AIR 1925 Cal 1046 (1048). 

(8) Finding as to dispossession in suit 
under Section 9, Specific Relief Act 
operates as re.s judicata. (’.59) 25 Cut LT 
147 . 

(9) Order under Order 41, Rule 5, Civil 
P. C., slaying execution of decree is not 
a final oiic, but a tentative one and can 
be barred by High Court under Section 151. 
AIR 1954 Andhra 40 (43). 

(10) Proceeding under Section 78, 
Madras Hindu Religious Endowments Act 
(2 of 1927) is of a summary character 
and an adverse or<Ier pas.sed on a petition 
under Section 78 does not bar a suit by res 
iudicata in view of proviso lo Section 78. 
AIR 1957 Andh Pra 643 (647, 048) (DB). 
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(11) Application under Order ‘il. R. 100, 
Civil P. C. to Insolvency Court for re- 
delivery dismissed — Subseciiicnl proceed- 
ings under O. 21, R. 103 to set aside sum- 
mary order and in alternative for partition 
— Held, suit was maintainable and sum- 
mary order did not operate as res judi- 
cata. AIR 1%.') Mad 331 (333, 334): (!») 
1 Mad LJ 242 (DH). 


(12) A summarv order passed on ap- 
plication under Sections 109 and 110 dis- 
missing the said application as withdrawn 
and without notice to the opposite party 
— Does not operate as bar to subsequent 
suit. ILR (1964) 2 All 191. (Reversed on 
another point in AIR 1969 SC 135.) 

88. CoadiliOBal decrees. — (I) Where 
the suit has been dismissed for failure to 
perform the condition imposed by a con- 
ditional decree a subsequent suit for the 
same relief after the performance of the 
condition will not be barred. .MR 1925 
PC 63 (70): 47 All 250: ,52 Ind App 145. 
(Affirming AIR 1919 All 128: 41 All 538.) 

89. Consent decrees. — (1) Section 11 is 
not strictly applicable to compromise 
decrees. (’54) AIR 1954 SC 82 (84) * (’57) 
AIR 1957 Cal 59 (64) (DB) * (1966) ILK 
45 Pat 533 (DH). 


(2) A judgment by consent raises an 
estoppel between the parties as much as a 
judgment whereby the Court exercises ds 
mind on a contested case. .MR 1958 SC 
346 (351): 1956 SCR 72 ♦ .AIR 19,54 SC 
352 (.355): 1955 SCR 99 * AIR 10.54 SC 82 
(84) * AIR 1958 Madh Pra 333 (337) 
(DB) * 61 Cal WN 67 (71) * AIR 1957 Cal 
59 (04) (DB) * AIR 195t Pat 365 (368, 
(369) (DB) * AIR 1929 PC 289 (294) ♦ 
(’99) 22 Mad 508 (514): 26 Ind App 101 
(PC) * AIR 1969 Mys 73 (76): (1968) 2 

Mvs LJ 111 * (1966) ILR 45 Pat 5.33 

(DB) * AIR 1966 Punj .509 (512) * ILR 

(1963) 2 All 970: 196,3 All LJ 832 * I960 
Ker LJ 866: 1960 Ker LT 658 » (1900) I 

Kcr LR 12,3: 1960 Ker LT 579 * AIR 1959 

Bom 396 (400, 401): 60 Bom LR 1273 * 
AIR 1958 Pal 31 (3,3): 19,58 BLJR 73. 
(DB) * 1959 Raj LW 695: ILR (1959) 9 

Raj 1264. 


(.3) Decree passed on compromise — Not 
a decision by Court — Does not operate 
as res judicata — Such decree create 

an estoppel by conduct. AIR 1967 SC o91 
(59.5): (1964) 2 SCR 310. 


(4) An estoppel by a consent decree can 
arise only when the question raised m the 
subsequent suit was present to min is 
Of the parties and was actually dealt w.lh 
bv the consent decree. ( .50 28 ft >s 

Jour 33 (35) VVm * 104 ^ 288 

22 Luck 270 * AIR 1945 Nug 288 

ml)- ILR (1045) Nag 1005 * AIK 1941 

Pat .536 (.539) ♦ AIR 1916 Mad 411 (411) 

•DB) * 1904 Rat LW 93: ILR (1964) 14 

Rai 386 * ILR (19.59) Punj 2273 * 1959 

Raj LW 695: ILR (1959) 9 Raj 1204. 


[But see AIR 1944 Oudh 94 (98): 19 

Luck 428 (DB).] 

(5) Compromise decree in ejectment suit 
^Yilhout any admission by tenant about 
landlord's bona fide requirement for his 
own use — Held, that in view of Section 11 
(d). Marwar House Rent Control Act, 
»hich empowcr(“d the Court to treat the 
consent of the tenant to ejectment as any 
other reason sufficient for purposes of 
eviction, there was no nece.ssory implica- 
tion by the mere passing of the compro- 
mise decree that the tenant admitted 
llial the landlord needed the house for his 
own use and, therefore, this was not a case 
where the executing Court could accept the 
decision of the trial Court on the princi- 
ple of res judicata. AIR 1954 Raj 43 (44, 
45): ILR (1952) 2 Raj 290. 

(6) In order to affect an estoppel by 
consent decree it is necessary that it 
should appear on record that the question 
had been pul in issue. AIR 1947 Oudh 98 
(100): 22 Luck 270. 

(7) Where in a .suit for a certain sum 
of money on account of cesses, defendants 
appeared in person, filed no written state- 
ment and simply confessed judgment 
whereupon a decree was passed against 
them, it was held that the prior decision 
did not preclude the defendants from dis- 
puting in a siib.scqiienl suit the right of the 
plaintiff to levy the cess. AIR 1929 Mad 
694 (696). 

(8) A compromise decree passed in a re- 
presentative suit brought in accordance 
wilh Order 1, Rule 8 will be binding on 
the persons represented by the parties to 
the suit provided the settlement is bona 
fide and will operate a.^ res judicata. AIR 
1951 Cal 456 (457, 458) * AIR 1961 All 266 

(275)* • • 

[See also (’59) 37 Mys LJ 234. (Con- 
sent decree in suit under Section 92 is 
binding on persons not parties.)] 

(9) A compromise decree cannot create 
an estoppel between the parlies to it, 
where the parlies have subsequently enter- 
ed into another . compromise which has 
been embodied in a decree. AIR 1933 Cal 
69 (71): 59 Cal 513. 

(10) Where a compromise falls through 
by reason of the default of one of the 
parties in not carrying out its terms, no 
question of estoppel by consent decree 
arises. AIR 1955 All 665 (666): ILR (1956) 

2 All 652 (DB). 

(11) A party to a suit who is not a 

parly to the compromise is not bound by 
the compromise or the decree based on it 
and such decree cannot operate as an 
c.sloppel against him. AIR 1955 Cal 624 
(624) (DB) * AIR 1939 Pat 225 (228) 

(DB). 

(12) A decree based on a compromise 
entered into by shebail on behalf of In® 
Idol which is wholly prejudicial to Uie 
interest of the idol is illegal and void ana 
cunnot operate as res judicata in a subse- 
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quent suit on behalf of the idol. AIR 1952 
Pal 438 (441): 31 Pat 417 (DR). 

(13) Section 6 of the Hyderabad Land 
Alienation Restraint Act (1349 F) overrides 
Section II, Civil P. C., and the fact that 
the agriculturist a>;reed to a decree being 
passed on admission cannot deprive him 
of a right which has been conferred on 
him by the statute. AIR 1956 Ilyd 178 
(180): ILR (1956) Ilyd 29 (DB). 

(14) A consent decree cannot preclude a 
parly from asserting the invalidity of the 
decree made in contravention of East 
Punjab Urban Rent Restriction Act. AIR 
1956 Pun] 95 (96): ILR (1956) Punj 211. 

(15) Application for fixation of fair rent 

under Section 4, East Punjab Urban Rent 
Restriction Act, decided on agreement be- 
tween parlies without holding any enquiry 
— Decision docs not operate as res judi- 
cata in a subsequent application iindei 
Section 4. (’55) 57 Pun LR 188 (191). 

[See however AIR 1958 Bom 1 (4): ILR 
(1957) Bom 688. (In proceeding under the 
Bombay Rent Control Legislation, 1947, 
arising out of a dispute as to standard 
rent, a consent decree by which the 
standard rent of certain premi.ses is fixed 
would operate as res judicnla in a sub- 
sequent application by the same tenant for 
fixing the standard rent for the same 
premises.)] 

(16) A party who has successfully plead- 
ed a certain agreement as a bar to execu- 
tion of a decree against him cannot in a 
subsequent suit against him be allowed to 
say that the agreement not being register- 
ed is inadmissible in evidence. The ques- 
tion of registration not having been raised 
in the previous proceeding would operate 
as res judicata. (’55) ILR (19.55) Piinj 891 
(895). (AIR 1937 Nag 132: ILR (1937) Nag 
6, Rcl, on.) 

(17) Compromise decree — Judgmcnl 
debtor objecting to attachment and sale — 
Objection allowed — Appeal filed by 
decree-holder decided on basis of com- 
promise between parties — Held, compro- 
mise decree was binding on judgment 
debtor. ILR (1963) 2 All 976: 1963 Ail 
LJ 832. 

(18) Promotion in services — Rules not 
followed — Writ petitions by aggrieved 
civil servaiiLs — Compronii.se between Gov- 
ernment and petitioners — Compromise 
based on mutual mistake of facts — .Agree- 
ment held vitiated — Consent order based 
upon compromise held only bound parlic.s 
to agreement and not others. AIR 1965 
Mvs 244 (248): (1964) 2 Mys LJ 451. 

(19) Consent decree containing term 
opposed to law or public policy — Unless 
set aside in proper proceedings decree will 
operate as res judicata and estoppel. AIR 
1968 Mys 184 (188): (1967) 2 My.s LJ 509. 

(20) Where the Court, on the previous 
occasion when the plaintifT had filed his 
suit, had only dismissed the suit on a com- 


promise which had stated that the plain- 
till’s .suit .should be dismissed, the com- 
promise and the final orders passed in lhal 
case would be taken, bv implication as 
a decision against the plaintifT. But when 
both the compromise and the final orders 
bv the Court expressly stated that the dis- 
missal was wilhoul adjudication of any of 
the issues or matters involved in the 
suit, the position is entirely different and 
keeps out the ban of res judicata. .AIR 
1967 Pat 101. 

(21) .A compromise decree in a previous 
suit agreeing to divide the amount of 
pension in certain proportion between the 
parlies will not operate as res judicata be- 
tween the same parlies in subsequent suit 
to recover the plaintiff's share wrongfully 
withdrawn by the defendant. Such decree 
cun be ignored as being void ab initio in 
view of Section 12. Pensions .Act read with 
Section 23, Contract Act, AIR 1959 Pal 
17 (21): 1958 Pat LR .34.3. 

(22) .A and B holding two separate 
money decrees against C judgment-debtor 
— .A in execution of his decree purchasing 
certain land from C — Compromise be- 
tween .A and B along with C regarding 
land purchased by .A — .Application bv B 
for execution of his decree and attach- 
ment of land purchased by .A — Held, 
question as to .A had any interest in 
attached properly and as such was com- 
petent to file objeclions bad become res 
judicata after compromise. (1968) 7U Pun 
LR 419: 1968 Cur LJ 228. 

(23) .Agreement arrived at in coni- 
promi.se — No decree in its terms how- 
ever passed — Agreement docs not operate 
as res judicata. 1961 Jab LJ 395: ILR 
(1961) Madh Pra 867. 

90. Declaratory decrees. — (1) ,A mere 
declaratory decree without giving any con- 
sequential relief does not bar a subse- 
quent suit for working out the rights so 
declared. 52 Mys HCR 447 (449) (DB) • 
AIR 1921 Low Bur 22 (24); It Low Bur 
Rul 60 * (’89) 12 Mad 183 (186) (DB) • 
AIR 1927 Oudh 457 (460) (DB). 

(2) .A declaratory decree is conclusive as 
to the rights which were declared. (’98) 
21 Mad 344 (351): 25 Ind App 102 (PC). 

(3) .Apart from Section II a declaratory 
decree is conclusive between the parlies to 
it under Section 43 of the Specific Relief 
.Act and hence, though in a particular case 
such a decree may not operate ns res 
judiciita the re trial of the questions 
decided by the decree will be barred under 
the provisions of Section 4.3 of the Specific 
Relief Act. AIR 1946 Nag 277 (293): ILR 
(1946) Nag 159 (DB) ♦ AIR 1936 Mad 951 
(953) (DB). 

[See however AIR 19.52 Mad 384 (388). 
(AIR 1930 Mad 951 and AIR 1946 Nag 277: 
ILR (1946) Nag 1.59, Dissented from.)] 

(4) The rule laid down hi Section 43, 
Specific Relief Act, is not exactly a rule 
of res judicata — It is narrower in one 
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sense and wider in another. AIR 1958 SC 

886 (895). 

(5) Section 43, Specific Relief Act, must 
be read subject to Section 11, Civil P. C. 
AIR 1958 Andh Pra 303 (366): ILR (19.58) 
Andh Pra 281 (FB). (AIR 1936 Mad 951, 
Dissented from.) 

91. Decision need not be express but 
may be implied. — (1) Where a question 
was necessarily decided in efTect, though 
not in express terms, the decision cannot 
be re.'igitated as between the parties to the 
suit in any other form in any other suit. 
AIR 1956 Cal 613 (614) (DB) * AIR 1952 
Mvs 94 (90): ILR (19.52) Mys 2.34 (DB) * 
AIR 1946 Nag 277 (293): ILR (1946) Nag 
159 (DB) * AIR 1914 Mad 399 (413. 414): 
37 Mad 70 (FB). (Overruling 35 Mad 
216.) 

(2) The decision in former suit, to 
operate as res judicata must necessarily 
involve an adjudication in a particular way 
on the issue raised in the later suit and 
such adjudication must be inconsistent 
with the claim made in the later suit. AIR 
1914 Mad 399 (406): 37 Mad 70 (FB). 

(3) If the matter was not raised at all 
in the previous suit, there can be no ques- 
tion of implied decision In the prior suit. 
AIR 1925 PC 184 (187): 52 Cal 971: .52 


Ind .4pp 294. 

(4) -\n order of transfer under Cl. 13 
of the Letters Patent of the Calcutta High 
Court docs not involve any adjudicallon as 
tc* tlie iiirisdicli«)n of the Court in wliich 
the suit was filed so as to operate as res 
judicata. AIR 19.55 Cal .331 (336). 

92. How lo determine whal Issues were 
decided.— (1) Question whether a matter 
w’as raised and then heard and linally 
decided is one of fact to be decided upon 
the circumstances of each particular case. 
AIR 19.54 Bom 1 (26. 27): ILR (1953) Bom 
1081 (FB) * AIR 1968 Raj 94. 

(2) Burden of establishing plea of res 
judicata lies upon party selling it up. AIR 
1945 Nag 288 (289): ILR (1945) Nag 100.5 * 
(*07) 1907 Pun WR No. 66, p. 383 (FB) 
1967 All WR (HC) 827 (828). 

(3) Plea of res judicata cannot be main- 
tained where the decree or order upon 
which it rested has not been produced, 
cm) 18 Cal 216 (224): 17 App ‘*1 
(PC) * AIR 1950 Assam 162 (163) (DB) 
(’35) AIR 193.5 Cal 792 (796) (DB). 

(4) Even if the judgment in the prior 
suit .show.-i clearly enough what the Judge 
understood lo be the questions lor deci- 
sion. Court cannot give cfTecl to the plea 
unless it can say for il.self that the mailers 
now in is.sue were in the former proceed- 
ings; whether any issues were settled in 
those proceedings or the points in dispute 
were otherwise formulated must appear 
r“n, Ihe record. (’06) 33 Cnl IIG 127): 
32 Ind App 2« (PC) •(•97) 24 Cnl rM 
(fdO, 520): 24 Ind App 33 (I C). 

(5) The bare wording of the decree is 
not the sole lest of whal the Court decid- 


ed in the prior suit; so that if it is not 
clear from the decree, the Court may and 
should look into the judgment and the 
pleadings in the case. AIR 1931 Cal 511 
(513) (DB) ♦ (’05) 1 Cal L Jour 337 (349) 
(DB) * AIR 1930 Pat 71 (74) (DB). 

(6) The rule of res judicata ousts the 
jurisdiction of the Court and has therefore, 
to be construed carefully with reference to 
the parties, competency of the Court and 
the issues, on which the parlies joined in 
the pervious litigation. AIR 1963 Pat 390 
(392): ILR 44 Pal 491 (DB). 

(7) It cannot be laid down as an in- 
exorable rule that a party shall be debar- 
red from raising the bar of res judicata 
if it does not produce a copy of the 
written statement, even though it flics a 
copy of Ihe plaint, the issues and the 
judgment for the consideration of the 
Court which tries the subsequent suit. 
AIR 1968 Raj 94 * 1967 Raj LW 532. 

(8) Plea of res judicata should be given 
effccl to only on a strict construction of 
the pleadings and of the decisions in the 
previous suits. (’65) AIR 1955 Orissa 28 
(29): ILR (1954) Cut 706 (DB) • AIR 1967 
Raj 272. 

(9) .An order to operate as res judicata 
record of previous suit must show 

the matter was necessarily determined. 
(’48) .52 Cal WN 343 (348) (DB) * AIR 
1931 Mad .381 (396) (DB). 


(10) In order to see what was in issue 
in a suit or wlial has been heard and 
decided, Ihe judgment and not the decree 
must he hioked at. .AIR 19.39 Pat 19 (20) 
(DB) * 1967 All WR (IIC) 827 (828). (It 
is not sutlicienl lo produce a ceilified copy 
of the decree (willioul the judgment). The 
parly should file the judgment, the plaint 
and' the written statement m the earlier 
suit to enable Ihe Court to ascertain whal 
was in issue and whal was decided and 
whether the Court was con^PclenJ ) 

[See also (’89) 16 Cal 173 
App 186 (PC) * (’98) 21 Mad 344 (350). 

25 Ind App 102 (PC).] 

(11) If a decree is specific and is at 
variance with a slalcmenl in the judg- 
ment, regard must be had to the decree 
and not to the statement in the judgment. 
(’93) 15 All 3 (5) (DB). 

[See also MR 1957 Andh Pra 98! (984) 
(DB). (In applying c.splanalion V refer- 
eiicc to decree and not to judgment should 
be made. AIR 1955 Andhra 215. Revers- 

Parties cannot adduce extrinsic evi- 
dence to show that a particular matter was 
decided where there is ambiguity m prcvi- 
ous record. ('97) 24 Cal 504 (519, 520): 

24 Ind App .33 (PC). _ 

[See AIR 1923 Mad 514 (515) (DB). (In 
such cases former decision docs not ope- 
rate a.s res judicata.)] 

(13) Meaning of certain indefinite terms 
used in prior decree uncertain. AcU o* 
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parties can be taken into consideration in 
flxin}:; meaning of such terms. (’92) 19 Cal 
312 (321, 323): 19 Ind App 69 (PC). 

93. Explanation V. — (1) Legal effect of 

Eipianation V is to treat the omission to 
Rrant a relief asked for as equivalent to 
an express refusal to grant it. AIR 1953 
Mvs 139 (141, 142): ILR (1953) Mvs 241 
(DB) • AIR 1957 Cal 727 (730) (DR) • 
(’91) 14 Mad 328 (331) (DB) ♦ (’89) II 
All 187 (190) (FR) * AIR 1938 Pesh 68 
(69) (DB). 

(2) Suit withdrawn without liberty to 

bring fresh suit — Explanation V does 
not apply. (’94) 21 Cal 265 (267, 268) 

(DB) • (’05) 15 Mad L Jour 462 (464) 

(FB). 

(3) Where no relief is a.sked for in the 
plaint, or the Court refuses to grant a re- 
lief on the ground that no such relief is 
claimed in the plaint, the explanation does 
not apply. AIR 1951 Nag 3.55 (356): ILR 
(1952) Nag 65 • AIR 1925 Pat 145 (147) 
(DB). 

(4) Where a personal remedy is asked 

for in plaint in a mortgage suit, which 
could not be granted at the time of pass- 
ing the decree for sale, the explanation 
does not apply. AIR 1927 Mad 779 (780, 

781) (DB) * AIR 1935 All 411 (414): 57 

All 797 (DB), 

(5) Explanation V docs not apply to 
consent decrees. AIR 1930 All 619 (619) 
(DB). 

(6) Particular relief asked for in a 
prior suit was not ohjecled to, but .some- 
how or other decree omitted to grant the 
relief. Subsequent .suit for same relief is 
not barred by explanation. AIR 1929 Bom 
323 (325). 

[See also AIR 1945 Oudh 70 (74) (DB).] 

(7) Where in a partition suit Court 
holds that plaintiff is entitled to a certain 
share in plaint schedule propcrtle.s but the 
preliminary decree, by mistake, docs not 
provide for partition and .separate posses- 
sion of one of the items, separate .suit for 
partition of such item is barred by rea- 
son of Explanation V. AIR 1957 Andli- 
Pra 981 (987). (AIR 1955 Andhra 215 
»218), Reversed.) 

(8) Explanation V only applies to a re- 
lief claimed in the plaint. AIR 1940 Rang 
136 (138). 

(9) Where in disposing of an applica- 

tion for a personal decree against Ihe 
mortgagor under Order 34, Rule 0 llic 
Court docs not expressly grant the prayer 
for a personal decree, a second applica- 
tion for a personal decree is not barred by 
res judicata. AIR 1937 Lah 204 (206) 

(DB). (Reversing on appeal AIR 1936 Lah 
388). 

(10) Whore an objectirin petition under 
Section 47, Civil P. C., of the iiulgmenl- 
dcblor is dismissed for the default in the 
presence of the decree-holder, a subse- 


quent petition on same ground is barred. 
AIR 1955 Orissa 81 (83): ILR (1955) Cal 
31 (DB). 

(11) If a relief is not claimed specifical- 
ly but simply as the ground for tlie real 
and substantial relief or merely as .nn 
argumentative slop towards the decree 
sought, the absence of any mention in the 
decree will not bar a subsequent suit for 
that relief. (’89) 13 Bom 242 (249). (Af- 
firming 12 Bom 454 on this point.) * AIR 
1931 Ail 657 (658) (DB) * AIR 1925 Cal 
1195 (1197, 1198) (DB) * AIR 1921 Mad 
21 (22, 24) (FB). 

(12) The words ‘relief claimed’ only ap- 
ply to something which forms part of the 
<laim strictly so called. I.e., something 
which the plaintilT may claim as of right, 
something included in his cause of action 
and which, if he establishes his cause of 
action, Ihe Court has no discretion to re- 
fuse. They <lo not apply to reliefs which 
Ihe Court may, in the exercise of its dis- 
cretion, grant or refuse. (’05) 15 Mad L 
Jour 462 (465) (FB) ♦ AIR 1954 Orissa 202 
(204): II. R (1954) Cut 2.32 * AIR 1961 Mad 
413 (414): 73 Mad LW 666. 

(13) Where in a suit for possession and 
mesne profits the decree omits to grant 
past mesne profits it will be deemed to 
have been refused under this explanation. 
(’94) 21 Cal 2,52 (254, 255) (DB). 

(14) Relief of mesne profits expressly 
claimed in .suit not granted by decree 
either cxprcs.sly or by implication — Must 
be deemed to have i)een disallowed. .MR 
1960 Pat 260 (262): 1959 BUR 731. 

(15) Tlie omis.sion to grant future mesne 
profits in a suit for possession and mesne 
profits is not a bar to a subsequent suit 
for such profits, as granting of such relief 
is in the discretion of the Court. .MR 
1954 Orissa 202 (204): ILR (1954) Cut 232 

• AIR 1952 Pal 475 (476): 31 Pat 731 (DB) 

* AIR 1918 Mad 484 (4861: 41 Mad 188 

(FB). ( Overruling AIR 1915 Mad 1132.) • 
(’99) 21 .Ml 425 (438) (FB) * AIR 1938 
Bom 231 (233): ILR (1938) Bom 6.55 (FB). 
(Overruling AIR 1920 Bom 39: 44 Rom 

954.) * (’90) 17 Cal 968 (971) (DB) • 

AIR 1963 Mad 402 (402, 403): (1963) I 
Mad LJ 148. (AIR 1961 Orissa 111, Diss. 
from.)* 

[But sec AIR 1961 Orissa 111 (112, 113): 
27 Cut LT 43.] 

(16) Suit for cjcclmonl, arrears of rent 
and mesne profits — Claim for mesne pro- 
lit? dismissed as not presse<l — .Subsequent 
suit for incMic profits bcl<l not barred by 
Explanation 5 to Section II. as Court m 
prior suit was not bound under Order 20, 
Rule 12 to pass a decree for mesne prt)- 
Iits. AIR 1962 Cal 111 (112): 65 Cal WN 
1067 (1067). 

(17) Bihar Shops and Establishments Act 
(8 of 1954), Sections 26 and 28 — Ap- 
plication under Section 26 by dbmissed 
employee for reinstatement, arrears of 
wage and compensation for harassment 
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12. Bar to further suit. — Where a plaintiff is precluded by niles from 
instituting a further suit in respect of any particular cause of action, he shall not 
be entitled to institute a suit in respect of such cause of action in any Court to 
which this Code applies. 

[See O. 21, R. 2.] 


13. When foreign judgment not conclusive. — A foreign judgment shall be 
conclusive as to any matter thereby directly adjudicated upon between the same 
parties or between parties under whom they or any of them claim litigating under 
the same title except — 

(a) where it has not been pronounced by a Court of competent jurisdic- 
tion; 

(b) where it has not been given on the merits of the case; 

(c) where it appears on the face of the proceedings to be founded on an 

incorrect view of international law or a refusal to recognise the law 
of a[lndia] in cases in which such law is applicable; 

(d) where the proceedings in which the judgment was obtained are opposed 

to natural justice; 

(e) where it has been obtained by fraud; 

(f) where it sustains a claim founded on a breach of any law in force in 

»[India]. 

[1882, 1877, S. 14; See S. 2, CIs. 5, 6; ExpIn. to S. 10; S. 29; Ss. 43-45] 

[a] Substituted for 'the Slates' by the Code of Civil Procedure (Amendment) Act, 1951 
(2 of 1951), S. 3 [1-4-1951]. 


14. Presumption as to foreign judgments. — ^The Court shall presume, upon 
the production of any document purporting to be a certified copy of a formgo 
judgment, that such judgment was pronounced by a Court of competent junsdic- 
tion, unless the contrary appears on the record; but such presumption may o 
displaced by proving want of jurisdiction. 

[1882, 1877. S. 13, Expln. VI.] 


Scclion 11 — Note 9.3 (contd.) 
and humiliation — Labour Court ordering 
reinstatement and granting only compensa- 
tion in its discretion but not choosing to 
deal with question of arrears of wages ^ 
Subsequent application to Labour Commis- 
.Moncr under Section 28 for arrears of 
wages not barred by principle of res judi- 
cata — Principle of Explanation 5 to 
Scclion It does not apply to such a case. 
AIR 1968 Pat 117 (122) * AIR 1967 Pal 


.381 (385) (DB). 

(18) Explanation V to Section 11 is con- 
fined to question of res judicata covered by 
Section 11. It throws no light on the 
principle of construction of a decree.^ AlH 
1966 Orissa 203 (205): 32 Cut LT 80 j. 

(19) A mere mistake on the part of the 
Court, omitting to mention part the re- 
lief claimed in the suit, would not be an> 
ground for cnlerlaining a Ircsh suit to ob- 
tain that relief. 1961 Jab LJ 1182. 

04. Supersession of decree. — 

^1 I * t 

recovered under a subsisting and valid 
decree or judgment cannot be recovered 
back in a fresh suit or action. ( 98) 20 

All 2.37 (241) (DB) * AIR 1921 Cal 761 

(761) (DB). 

(2) If a decree is reversed on an appeal 
therefrom, or in an appeal from another 


oceeding in the same suit, or otherwise 
perseded by a separate suit, then the 
ior decision will not operate as res judi- 
la in a subsequent suit. AIR 1939 Lah 

0 (540). (Decree reversed on appeal.) 

(’77) 3 Cal 30 (35, 37) (FR)- (R®-) . 

2) 17 Iiid Cas 205 (206) (DB) 

10 ) * AIR 1923 All 4o6 (^^7) (DB) 

R 1915 PC 111 (113): 1915 Pun Re 

). 93 • AIR 1916 Lah 237 (237). (In 

other suit.) 

Section 12 — Note 1 
(U For illustrations of rules barriiyj 
!sh suits, see O. 2, R. 2, O. 9, R. 9, 
22, R. 9, and O. 23. R. 1. 

SECTIONS 13 AND 14 — SYNOPSIS 

1 SCOPE* 

L “FOREIGN JUDGMENT”. 

J. “ANY MATTER THEREBY DIRECT- 
LY ADJUDICATED UPON.” 

I. “SAiME PARTIES OR BETWEEN 
PARTIES UNDER WHOM THEY OR 
ANY OF THEM CLAIM” 

5. FOREIGN JUDGMENTS, WHEN 


6. Section 13, Cl. (a)« 

7. Foreign judgment against 

firm. 

8. Presumption as to com- 

petency. 
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Sections 13-14 — Synopsis (cootd.) 

9. Submission to, and waiver of 
objection as to jurisdiction. 

10. Section 13, Ct. (b). 

11. Section 13, Cl. (c). 

12. Section 13, Cl. (d). 

13. Section 13, Cl. (e). 

14. Section 13, Cl. (f). 

16, EFFECT OF FOREIGN JUDGMENT. 

16. ENFORCEMENT OF FOREIGN 
JUDGMENTS IN INDIA. 

17. Foreign judgment on a decree of 

Indian Court — Effect of. 

18. Suit ou foreign Judgments. 

TOPIC INDICATOR 

Carrying on business in a foreign 
country through agent — Effect 
of — See Note 9. 

Defendants not served with notice — 
Effect — See Note 12. 

Ex parte decree, when amounts to 
submission — See Note 9. 
Irregularities in procedure do not affect 
jurisdiction — See Note 6. ^ 

“Litigating under the same title” — 
See Notes under S. 11. 

Onus to prove want of jurisdiction — 
See Note 8. 

Operation of S. 13 — Sec Notes 1 and 
5. 

Possession of immovable property in a 
foreign country does not give juris- 
diction in personam — See Note G. 
Recognition of foreign judgments as 
a basis of suit — See Notes 15 and 
16. 

1. Scope, — (1) Section 13 is based 
on the principle prevailing under English 
system of jurisprudence that where a 
Court of competent jurisdiction has ad- 
judicated that a certain sum is due from 
one person to another, a legal obligation 
arises to pay that sum on which an ac- 
tion of debt to enforce the judgment can 
be maintained. (’97) 20 Mad 112 (114) 
(DB). 

(2) Owing to the principle of territorial 
sovereignly a judgment delivered in one 
country, in the absence of international 
agreement cannot have a direct opera- 
tion of its own in another. AIR 1966 Goa 
38 (43) (FB), 

(3) Under Section 13 a foreign judg- 
ment is conclusive as to any matter 
directly adjudicated upon except in the 
six cases specified. AIR 1956 Bom 49 
(52): ILR (1956) Bom 1021 (DB) • AIR 
1942 Mad 478 (480) (DB) • AIR 1941 
Pat 109 (114) : 20 Pat 444 (DB) • AIR 
1916 Mad 486 (487): 39 Mad 24 (FB). 

(4) The word ‘directly' does not mean 
expressly. AIR 1947 PC 192 (195): 74 Ind 
App 203: ILR (1947) Bom 663. 

(6) Where a claim made is abandoned 
but the decree implies that the claim 
has not been accepted by the Court, the 
Court must be deemed to have directly 


udiudicated upon it. AIR 1944 Mad 427 
(427. 428) (DB). 

(G) Every step in the reasoning which 
led the Court to its conclusion need not 
have been directly adjudicated upon. AiR 
1947 PC 192 1195): 74 Ind App 203: ILR 
(1947) Bom 563. 

(7) Ordinarily it is not open to Indian 
Courts to sit in appeal over a foreign 
judgment unless it offends against rules 
under Section 13. AIR 1938 Bom 173 
(177): ILR (1938) Bom 16 (DB). 

(8) Indian Courts can refer to the 
pleadings of the parties and the reasons 
of the Judge to decide whether any of 
the exceptions in Section 13 applies 
AIR 1943 Bom 201 (204): ILR (1943) 
Bom 366 (DB). 

(9) Section 13 applies to cases in which 

the plaintiff seeks to obtain a decree in 
an Indian Court on a foreign judgment. 
AIR 1928 Mad 327 (336): 51 Mad 720 

(DB). 

(10) Rules laid down in Section 13 
arc rules of substantive law and not 
merely of procedure. AIR 1962 SC 1737 
(1741): (1963) 2 SCR 577. 

(11) Conclusiveness of foreign judg- 
ment — Judgment need not have been 
delivered before institution of subsequent 
suit. AIR 1963 SC 1 (19): (1963) 3 SCR 
22 . 

(12) The principles laid down in Sec- 
tion 13 do not apply to a foreign award. 
AIR 1959 Bum 414 (421): 61 Bom LR 
333 (DB). 

[Reversed on another point in AIR 
1964 SC 538.] 

(13) The provisions of Section 13 are 

as applicable to suits as to execution 
proceedings. AIR 1959 Punj 265 (268): 

61 Puni LR 418 (FB). 

[See also AIR 1962 Cal 622 (G22, 623) 
(DB). (Execution proceedings relating 
to notary mortgage bond executed under 
French Law.)] ; 

2. “Foreign judgment,” — (l) "Foreign 
judgment” means the judgment of a 
foreign Court. The following were held 
ail foreign Courts. 

(a) Courts in England. (’01) 28 Cal 

641 (645) (DB). 

(b) Supreme Court of Mauritius. ('02) 
29 Cal 509 (516) (SB). 

(c) French Courts in India. (1865) 4 
Suth WR 107 (109) (DB) • (’81) 6 Bom 
292 (295) (DB) ♦ (’80) 2 Mad 400 (405) 
(DB). 

(d) Courts in Ceylon. (’09) 32 Mad 
469 (474) (DBL 

(2) Where a decree was passed by 
the Court of Munsif, Jamalpur in Mymen- 
singh District before 16th August 1947, it 
was held that after that date the judg- 
ment on the basis of which the decree 
was passed was a foreign judgment. AIR 
1950 Cal 12 (14) (DB). 

[See also AIR 1951 Simla 255 (256)t 
ILR (1951) Puni Ul.J 
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(3) The Indian Slates have ceased to 
be ioreign Stales with the coming into 
force of the Constitution. AIR 1954 Mad 
10.51 (1053): ILU (1955) Mad 80 (DB) • 
AIR 1952 Hvd 80 (84): ILR (1952) Hyd 
196 (FB) * AIR 1956 Bom 49 (52): ILR 
(1955) Bom 1021 (DB) * AIR 1955 Hyd 
184 (185): ILR (1955) Ilyd 464 (DB). 

[See AIR 1958 All 775 (782) (DB). 

(Until then Gwalior Slate must be held 
to have been foreign Stale.)] 

(4) Personal decree passed prior to 
the Constitution by a Court in a Native 
Stale against a resident of British India, 
who had not submitted to the jurisdic- 
tion of that Court would be a nullity ac- 
cording to Private International Law. 
(’95) 22 Cal 222 (237, 238): 21 Ind App 
171 (PC). 

(5) After the advent of the Constitu- 

tion the decree passed prior to the Con- 
stitution by a Court in a Native State 
against resident in British India who has 
not submitted to the jurisdiction of that 
court cases to be that of a “foreign Court” 
and hence notwithstanding the non- 
residence of the defendant and his non- 
submission to the jurisdiction of the 
Court, the decree is valid and can be 
executed in India under Article 261 (3) 
of the Constitution provided that other- 
wise the Court which passed it had juris- 
diction to do so. AIR 1955 Madh B 1 
(12): ILR (1955) Madh B 31 (FB) • AIR 
1953 Raj 204 (208): ILR (1953) 3 Raj 449 
(FB) • AIR 1953 Sau 16 (19) (FB) • 

AIR 1951 Bom 125 (126): ILR (1952) 
Bom 65 (FB) * AIR 1955 Hyd 184 (185): 
ILR (1955) Ilvd 464 (DB). 

[See also AIR 1956 Bom 49 (52): ILR 
(1955) Bom 1021 (DB).] 


(6) Pre-Consliliilion personal ex parte 
judgment by British Indian Court against 
subject of Ilydcrabad Stale — Decree is 
nullity and not executable after advent of 
Constitution. AIR 1962 Andh Pra 400 (404, 
405, 406) : (1962) 1 Andh WR 272 (FB). 

(7) Judgments of former Court of 
Dhami State are not “Foreign judgments 
after its integration into Himachal Pra- 
desh. AIR 1957 Him Pra 16 (21). 

(8) The crucial date of testing the vali- 

dity of a decree is the date when the 
decree is passed and what was a void 
decree under Private Intemalional Law 
cannot become valid merely ^ 

Court which passed ceases to be a forei- 

on Court AIR 1956 Punj 193 (197) . ILK 

n056) Punj 434 (FB) * AIR 1956 

lfi3) ♦ ILR (1956) 6 Raj 236 (FB) • AIR 

1955 NaR 273, rDm’*® AIR 

a/of 'u9'56) CuX 

174 (DB) • AIR 1955 All 490 (493, 494) • 
AIR 1965 Nag 103 (103) : ILR (1955) Nag 
194 (DB) • AIR 1954 Cal 67 (69) * AIR 
i954 Trav-Co 358 (359) : ILR (1954) Trnv- 
Co 694 (FB) • AIR 1952 Mys 69 (74) : ILR 
(1952^^^ Mys 201 (DB) • AIR 1902 Madh 


Pra 276 ♦ AIR 1969 Guj 23 (26, 27, 28) J 
10 Guj LR 93. (If a decree is uncnfoice- 
able in a particular Court the time when 
it is pa.sscd, it would not become enfor- 
ceable and valid simply because of the 
political changes that take place unless 
there is a specific provision to the con- 
trary.) • AIR 1964 Madh Pra 78 (81) : 
1964 MPLJ 11 (DB). (View taken in AIR 
1955 Madh B 1 (FB), held not correct in 
view of AIR 1962 SC 1737) * AIR 1962 
Rai 231 (237) : ILR (1961) 11 Raj 103 

(DB). (Decree passed by Delhi Court in 
1943, against subjects of the former prin- 
cely State of Kotah is a decree of a 
foreign court notwithstanding the advent 
of the Constitution.) ♦ AIR 1960 Mys 1 (5 
to 8) : 37 Mys LJ 645 • AIR 1959 Punj 
265 (267, 268, 269, 270): 61 Pun LR 418 
(FB). (Per majority Gosain J. Contra — 
Decrees passed by Courts in Part A or 
Part C State in January 1951 were foreign 
decrees vis-a-vis the Pepsu Courts and 
could be executed in Pepsu subject to 
provisions of S. 13). * AIR 1958 All 775 
(787, 788) (DB) * AIR 1958 Andh Pra 407 
(409, 412) : (1958) 2 Andh WR 35 (DB). 

[See also AIR 1954 Sau 123 (127) (FB).] 

(9) A instituted a suit against B, who 
was resident of Uttar Pradesh, in Gwalior 
Court on 15-5-1947. The writ of summons 
was served on B on 12-9*1947 but he did 
not appear in the Gwalior Court and on 
18-11-1948 an ex parte decree was passed 
by the Court against B. On 14-9-1951 an 
order was passed by the Gwalior Court 
for transfer of the decree for execution to 
the Court at Allahabad in U. P. Held 
Court could not do so. Court at Allahabad 
could not execute decree. The Court of 
Gwalior fell within the definition of 
“Foreign Court” and its judgment had to 
be enforced in the manner that foreign 
jiidgincnls were enforceable. AIR 1962 SC 
1737 (1741) : (1963) 2 SCR 577. 

(10) The term “foreign judgment” 
means the decree or order of a foreign 
Court. AIR 1933 Mad 511 (615): 56 Mad 
951 (DB) • (1967) 2 Andh WR 335 (DB) 

• 1965 Cur LJ 485 (Punj). 

[See AIR 1952 Hyd 49 (50) : ILR (1952) 
Hyd 322 (DB).] 

(11) Judge's reasons for his decision 

cannot be included in “foreign judgment." 
AIR 1947 PC 192 (192) : 74 Ind App 203: 
ILR (1947) Bom 563. (AIR 1943 Bom 201: 
ILR (1943) Bom 366, Affirmed.)* AIR 1963 
SC 1 (21, 22, 23) : (1963) 3 SCR 22. (View 
of Srinivasa Aiyangar, J., in AIR 1928 
Mad 327, Disapproved.) • 1965 Cur LJ 
485 (Punj) * AIR 1964 Ker 244 (248) : 
1964 Ker LJ 205. , 

(12) An order which is not a 
mcnl” cannot be a foreign judgment. (7') 
1877 Pun Re No. 36. p. 75 (77) (FB). 

(13) An Act of State passed by a Slate 
in its sovereign capacity is not a foreigo 
judgment. ('93) 17 Bom 620 (624). 

(14) So far as those Courts are conceiJQ- 
ed which are now situate within the 
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boundaries, of the State of Rajasthan, it 
can be held that decrees of these Courts 
even if thev were foreign Courts at the 
lime when the decrees were passed and 
even if the defendants were non-resident 
foreigners who had not submitted to their 
jurisdiction, become the decrees of the 
present Courts of Rajasthan and are 
therefore executable in the present State 
of Rajasthan without the judgment-deb* 
tors having the right to raise an objection 
under S. 13, Civil P. C. AIR 1956 Raj 81 
(86): ILR (1956) 6 Raj 236 (FB) ♦ AIR 
1962 Raj 41 (42): 1962 Raj LW 145 (FB). 
(ILR (1958) 8 Raj 591: 1959 Raj LW 291, 
Overruled.) 

(15) Baroda State has merged with the 
Indian Union. But the merger of the 
State does not authorise the Courts in 
Indian Union to reopen orders com- 
petently passed by Courts in the Baroda 
Slate and which have become final, be- 
fore that State was merged. AIR 1955 
Bom 170 (175): 56 Bom LR 1028. 

(16) Partition suit instituted in Court 
at Dinajpur — Dinajpiir included in domi- 
nion of Pakistan — Compromise decree 
passed in suit — Present suit for declara- 
tion and injunction in respect of said com- 
promise decree brought in Court at West 
Dinajpur in India — Compromise decree 
passed by Dinajpur Court in Pakistan 
held was not decree of foreign Court. 
AIR 1959 Cal 663 (666): 03 Cal WN 442 
(DB). 

(17) Foreign judgment — Subsequent 

political changes cannot change nature 
of judgment. AIR 1965 Mys 97 (100): 

(1964) 1 Mys LJ 342. 

3. ‘*Any matter thereby directly ad- 
judicated upon.” — (1) Clause "the mat- 
ter directly adiudicnled upon” in Sec- 
tion 13 is narrower than the clause “the 
matter directly and substantially in 
issue” in Section 11. AIR 1953 Mad 261 
(266) (DB) • AIR 1963 SC 1 (21, 22, 23): 
(1963) 3 SCR 22. 

[Sec AIR 1956 Bom 49 (52); ILR 

(1955) Bom 1021 (DB).] 

4. “Same parlies or between parlies 

under whom they or any of them claim.” 
— (1) In a suit for the administration 
in a foreign Court of a deceased testa- 
tor*s estate, the title of the executors as 
such was challenged. It was held that 
under such circumstances, the legatee 

was not bound by a foreign judgment 
against the executors. AIR 1938 Bom 394 
(397): ILR (1938) Bom 529 (DB). 


(2) Application under Section 491 
Criminal P. C. — Fact in issue whcthei 
detenus were foreigners within meanim 
of Foreigners Act — Judgments ol 
Baroda State Courts passed on appHca 
lion for habeas corpus deciding thai 
they were not Baroda State subjects held 
not binding under Section 13, Civil P 
C. ns they were not inter partes. AIH 
1950 Bom 101 ( 111 ): 51 Crl LJ 558: 61 
Bom LR 852 (DB). 


6. Foreign Judgments, when Dot con. 
elusive. — (1) Before a foreign judg- 
ment can be a valid cause of action fur 
a .suit upon it in India, it must be shown 
that, in the Court by which it was pro- 
nounced, it conclusively, finally and for 
ever, established the existence of the 
right of which it is sought to be made 
conclusive evidence in this country. AIR 
1935 Rang 284 (289) (DB). 

(2) A foreign judgment will not 
operate as res judicata on any matter 
not directly adjudicated upon by that 
judgment and also in the six cases speci- 
fied in Clauses (a) to (f). AIR 1921 Lah 
20 (23, 24): 2 Lah 207 (DB) • AIR 1938 
Bom 173 (175): ILR (1938) Bom 16 
(DB). 

(3) It is only in proceedings on a 
foreign judgment that the question of 
the effect of the foreign judgment can 
properly arise. AIR 1916 PC 136 (138). 

(4) In considering whether a judgment 
of a foreign Court is conclusive, the 
Courts in India will not inquire whether 
conclusions recorded thereby arc sup- 
ported by the evidence, or are otherwise 
correct. AIR 1963 SC 1 (13, 14): (1963) 
3 SCR 22. 

6, Clause (a), — (1) Whether a foreign 
Court is of competent jurisdiction within 
the meaning of Section 13 (a), has to 
be determined according to international 
law. (1899) 1 Ch 781 (791) * AIR 1942 
Mad 614 (616): ILR (1942) Mad 376 • 
AIR 1956 Nag 273 (274): ILR (1956) Nag 
530 • AIR 1951 Bom 190 (193): ILR 

(1950) Bom 640 (DB) • AIR 1938 CnI 
511 (515): 03 Cal 1033 * AIR 1963 SC 1 
(14. 15. 16. 17. 18, CO, 61, 62, 03. 64): 

(1963) 3 SCR 22. 

[See AIR 1952 Cal 508 (523) • AIR 

1967 Cal 24 (25): ILR (1900) 2 Cal 85. 
(Proper test is whether dispute is one 
which properly relates to foreign Court.)] 

(2) The decision of foreign Court as to 
whether a particular Court is a proper 
Court to deal with a particular matter 
according to the taw of the foreign 
country is conclusive for purposes of 
Section 13 (a). AIR 1947 PC 192 (194): 
74 Ind App 203; ILR (1947) Bom 563. 

(3) It is a rule of private international 
law that a Court has no jurisdiction to 
entertain an action for the determination 
of the title to or the right to the posses- 
sion of any immovable properly situated 
outside its jurisdiction. AIR 1953 Mad 
261 (263) (DB) * AIR 1963 SC 1 (21. 22. 
23): (1963) 3 SCR 22 • AIR 1964 Ker 4 
(5, 6, 7): 1963 Kcr LJ 697 (FB). 

(4) As a general rule the plaintiff must 
sue in the Court to which the defendant 
is subject at the time of the suit. (’95) 
22 Cal 222 (2.S7); 21 Ind App 171: 1894 
Pun Re No. 112 (PC). 

(5) Fact that the defendant possesses 
properly within jurisdiction will not con- 
fer jurisdiction in action of a personal 
nature against him. AIK 1042 Bom 190 
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(201): ILR (1942) Bom 688 * AIR 1927 
Lah 200 (212): 8 Lah 54 (DB). 

(6) For the cases in which foreign 
Courts are, in England, recognised to be 
internationally of competent jurisdiction 
in regard to suits of a personal nature, 
see (1880) 14 Ch D 351 (371). 

[See also AIR 1954 Trav-Co 358 (359): 
ILR (1954) Trav Co 694 (FB) • AIR 
1956 Nag 273 (274) * AIR 1954 Raj 4 

(8): ILR (1953) 3 Raj 505 (DB) * (1908) 
1908-1 KB 302 (306, 307): 77 LJKB 180 
* AIR 1942 Bom 199 (201): ILR (1942) 
Bom 688.] 

(7) The Legislature of a country can- 

not by its legislation confer jurisdiction 
over a non-resident foreigner in cases not 
recognised by international law. ( 95) 
22 Cal 222 (238): 21 Ind App 171: 1894 
Pun Re No. 112 (PC). ^ . 

(8) A decree passed by a foreign 

Court under legislation conferring juris- 
diction over non-resident foreigner on 
ground of cause of action could not be 
enforced in British India under Sec. 13. 
(’76) 1 Mad 196 (198) (DB) * ('09) 32 
Mad 469 (474) (DB). ^ 

[Sec also AIR 1938 Cal 511 (513): 63 

Cal 1033.1 ^ , 

(9) Cause of action is not a ground of 
jurisdiction recognised by international 
law. AIR 1952 Cal 508 (524). 

(10) Whether llic non-resident foreig- 
ner is a subject of the sovereign power, 
legislation conferring jurisdiction over 
the foreigner on ground of cause of ac- 
tion is not against international law. AIR 
1938 Cal 511 (516): 63 Cal 10.33. 

[See however (’52) AIR 1952 Cal 508 

(524).] 

(11) Judgment pronounced by the 
Court at Kandy in Ceylon against a per- 
son residinc in British India who ^ had 
not submitted himself to the jurisdic- 
tion of that Court, could not be enforced 
in British India notwithstanding the tact 
that both Ceylon and British India owed 
allegiance to the British Sovereign. ( OJ) 
32 Mad 469 (473) (DB). 

(12) A decree in a Personal action pro^ 
nounced by a Court of Ihe Native Stale 
of Farldkot in abscnlem against a resi 

dent of Jhind who owed no ‘ 

the State of Faridkot was. by mter 
national law. a nulhty. < f ' ^2 Cal 

(238); 21 Ind App IVl: 18^ run 
No, 112 (PC). 

(13) ForeiRu l'>d«nient may be ^^im- 

rtbSS. S!! 

^“aIH 1914 All 614 (515) ; 37 

1 ^ /Ar) • ('96) 19 

tm) • AIR 1965 Mys 97 (99. 100) * 

(1964) 1 Mys LJ 342. 

M4) Foreign judgment may be im- 
peached because the defendant was not 


a resident within jurisdiction and did 
not submit himself to the jurisdiction ol 
that Court. AIR 1956 Nag 273 (274): ILB 
(1956) Nag 539 * AIR 1958 Raj 189 (190); 
ILR (1958) 8 Raj 374 (DB) • AIR 1955 
All 490 (492) * AIR 1951 Bom 190 (193); 
ILR (1950) Bom 640 (DB) * AIR 1951 

Mad 289 (290) • AIR 1941 Pat 109 (113): 

20 Pat 144 (DB) * (’95) 22 Cal 222 (238): 

21 Ind App 171: 1894 Pun Re No. 112 

(PC) * AIR 1962 SC 1737 (1741, 1742): 
(1963) 2 SCR 577 * 61 BLJR 109 • AIR 
1960 Mys 1 (5 to 8): 37 Mys LJ 645 

(DB). 

(15) A resident of Khyrim Stale bor- 

rowed money from another resident ol 
that Slate and agreed to give up his 

orchard in favour of the latter upon 

failure to repay the money within cer- 
tain period. It was held that the Khyriro 
Darbar was competent to give elTcct to 
the agreement. (’45) 49 Cal WN 754 
(756) (DB). 

(16) A casual passage through, or a 
momentary presence in, a Stale, is nol 
a sufficient residence for creating luris- 
diction. (’90) 13 Mad 496 (498) (DB). 

(17) In an action in personam the fact 
that the defendant was carrying on busi- 
ness in a foreign country through a mana- 
ger or agent at the time when the obli- 
gation (in respect of which the action 
is brought) was incurred, will not confer 
iurisdiction on the foreign Court. AIR 
1942 Bom 199 (201): ILR (1942) Boro 

688 . 

(18) The fact that the contract was 
made in a foreign country is not sum- 
ciciit to clothe a Court of that country 
with iurisdiction in an action in per- 
sonam if the defendant was not a rest- 
dent of that country. AIR 1955 Nag 103 
(104): ILR (1955) Nag 194 (DB). 

(19) , Foreign Court can pass judgmenl 
against a subject of the foreign Stale 
though resident abroad. AIR 1941 

688 (689, 690): ILR (1941) Mad 891 (DB). 

(20) The declaration by a French 
Indian Court that A is the validly adopt- 
ed son of B (parlies being Hindus and A 
being domiciled within the jurisdiction ol 
the French Court) will be valid not only 
with regard to succession to the pro- 
perty situated in French India but also 
regarding succession to the property, 
movable and immovable, situated in Bri- 
tish India. AIR 1939 Mad 693 (697): ILR 

(1939) Mad 507 (DB). 

[See also AIR 1966 SC 1436 (1437). 

(Residence alone is insufficient evidence 
to establish acquisition of new domi- 

cilc*)! ^ 

(21) Where the foreign Court is com- 
petent in the international sense to pass 
a judgmeat, it will be conclusive even 
though there were irregularities^ in thaj 
Court, nol affecting the jurisdiction of 
that Court, which under the law goveijn- 
inc the foreign Court would render me 
iUdBrnciit a Sullily. ('07) 30 Mad ^ 
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IDli) 118‘J‘M 1899-1 Ch 7S1 (TO.'l. 
7‘).>, 790) * AIU 1918 M;ul ‘i7t (‘275. 27G): 
41 Mad 20.>. 

(221 The words ‘Court of compelcnl 
iiirisdiclion” should, lt»r purposes of ac- 
lions relaline lo the oll'icc of truslcosliip. 
he lield lo refer to Courls of the countrv 
where most of llic Irusl properties are 
siluale and alinosl the whole of the Irus! 
is lo he perlormed. AIK 1928 Mad 827 
(:3;i7): bl Mad 720 (DB). 

(28) Tlie iudu'ineid of an Indian {V)url 
aijainsl a lUJii-resident loreis'ner will not 
he luillilv in India if the eau.se of aelion 
has arisen \\holl\- or partly wilhin Ihe 
iurisili. lii>n c)| the Caniit. Hul in the 
!orei‘'n (oiinlrv of which the defendanl 
is a resident, lin* decree would not he 
of a Court of c«)nu)Clenl jiii isdiction. .\IK 
19.51 Bom 12.5 (12G): ILK (19.52) Bom 65 
(FB). 

[But sec AIK 1958 All 775 (781) (DB). 
(AIK 19.51 Ihnn 125 (I'B) and AIK 1951 
Bum 190, Dissented from.)] 

(24) Personal aelion aKainsl defendant 
rc.sidint; within iiirisdiclion — Suhsc- 
quenl i ath of the delcndanl docs nol 
oust luri.sdictimi of court to proceed 
againsl non -resident legal represcnlali\cs 
of the deceased defendant. AIR 19G2 SC 
282 (284, 2.88): (1902) 8 SCK 891. 

(25) Suit fi>r pcj.ssession of movables 
outside iurisdiction of (iourl — Suit for 
retransfer of sliares ol company regis- 
tered outside jui isdiction in the name of 
plainlilTs — Share cerlilicales must be 
deemed to be with defendants within 
iuri.sdiclirni — Ky personal compliance 
with order for retransfer indgmen! in 
favour of plaintilTs can he rendered elTcc- 
tivc. AIK 19G8 SC 1 (14, 15, IG, 17, 18, 
GO to 04): (19G8) .8 SCK 22. 

(26) Practice in Mysore High Court to 
refer ca.se.s under Section 15 (8) of 
Mysore High Court Acl after delivering 
dilTcring opinions including final orders 
lo he passed on such opinions — Prac- 
tice nol slricllv warranted by Section 15 
(3) — Held decision of Full Bench on 
such reference could not be attacked as 
wanting in competence. .\IK 1968 SC 1 
(19, 20, 49): (1963) 3 SCR 22. 

(27) Suit as to succession to estate 

Suit raising question about title to pro- 

perty which plaintiffs' father could devise 
by will — Suit held was not regarding 
succession and personal status of father 
and plaintlfTs. AIR 1963 SC 1 (23): 

(1983) 3 SCR 22. 

(28) Suit on overdraft account in Bank 

of Calcutta — Defendant carrying on 
business In West Bengal and having 
assets in East Pakistan — Suit held 
maintainable by Calcutta High Court — 
Decree can be executed In East Pakis- 
tan hv employing machinciy of S. 13. 

AIU 1060 Cal 770 (783, 784): 64 Cal WN 

1 G 1 . 

7. Foreign judgment agiilnsi firm. — 

(1) Merc fact Uial u person residing in 

IVol, 2.] 3 A. M, 48 


one State i.s a partner ol a firm carrying 
on husine.s.s in another State will nol 
eiiahlc the Court of the latter Stale to 
pass a personal decree in ahsenlem 
against (he former, (Tl) 36 Mad 414 
(417) (DB) * (1000) 24 Bom 77 (85) 
(DB). 

(2) In the I’.ase of a incorporalcd com- 
pany iudgmenl against ollicer or agent 
or memher ol (he firm re.siding willhn 
(he iurisdielion is binding on all. (’78) 2 
Mad 400 (1(18) (DB) ^ (1889) 23 OBD 
519 (524, 525). 

8. Prcstinipliun as to conipeiciicy. — 

(1) Produclion o| (lie copy of foreign 
iudgmenl duly aiilhenliialed is pre.sumi)- 
tive c\ idenee (hat (he C.ourt which pro- 
nouneed it had iui isdielioii. ('55) 1955 
.Ml L .lour 5.89 (5l0i * AIK 1942 Bom 
199 (200): ILK (1942) Bom G88. 

(2) The Court .slmuld not disallow the 
production of llie copies of judicial re- 
cord relating to a foreign Court in evi- 
dence without first giving the party a 
sulVicient opp(»rlunilv either lo have them 
certified hv Hie rcpresonlative of the 
Central (lovernmenl or to have them 
proved l)v any other mode of proof. AIB 
1951 Aimer 51 (2) (54). 

(3) Compromise decree passed by Cal- 
culla High Court in 1942 in suit for dis- 
solution of partnership — Parties and 
firm resilient wilhin iurisdielion — .\ssum- 
ing that decree was of a foreign Court 
when it was passed it must he presumed 
lo he hv a Court of competent jurisdic- 
tion under S. 14. ILR (19G0) 10 Raj 94. 

(4) An ex parte decree ^jnssed by a 
foreign Court would he inexeculablc only 
if an objection i.s raised hv Ihe iudgnicnt- 
dchlor under Section 13 and that objec- 
tion is su.stained after due enquiry. 

The burden would always be upon 
the iiidgmcnt-deblor lo prove that the 
ex parte decree sought to he executed 
against him was pronounced by a foreign 
Court whicli was not competent to pass 
the decree in the international sense. AIR 
1959 Raj 47 (48): 1959 Raj LW 682. 

9. Submission lo. and waiver of objec- 
tion as to Jiirisdiclion. — (1) Foreign 
Courts are recognised to be international- 
ly of competent jurisdiction where the 
parly voluntarily submits to jurisdictioii 
of the Court. AIR 1952 Cal 508 (523) • 
AIR 1937 Mad 97 (98) • (’07) 30 Mad 
292 (294) (DB) * (1871) 6 QB 155 (1601 
• AIR 1962 Rai 231 (237): ILR (1961) 11 
Rai 103. 

(2) Mere intention on the part of the 
defendant to submit to the jurisdiction 
of the foreign Court is not tantamount to 
submission to that jurisdiction. AIR 1955 
Nag 103 (105): ILR (1955) Nag 194 (DB). 

[Sec however AIR 1931 All 689 (694): 
53 All 747 (DB).] 

(3) Tlic mere fact llml the defendant 
allowed llie .suit in tlie foreign Court to 
be beard ex parle will not amount (o his 
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submitting to the iurisdictioii of that 
Court. AIK 1931 All 089 (092): 03 All 717 
(DB) * (’oO) 1950 Ker L Tim 54 (58, 00) 
(DB). 

(4) The mere fact of cnlcrins into a 
rontracl in a foreign country does not 
involve an agreement that all matters 
and disputes arising thereunder shall be 
submitted to the iurisdiclion of tlic 
Courts of Dial counlrv. AIK 1955 Nag 
103 (105): ILK (1955) Nag 194 (DB) » 
(’50) 1950 Ker L Tim 54 (58, 60) (DB). 
(Execution of promissory note.) * (1908) 
1908-1 KB 302 (308) * AIR 1933 Mad 112 
(113) (DB). 


(5) Mere fact that the parlies have 
agreed that the law of a particular 
country should apply to a transaction or 
stipulation to pay money, under a con- 
tract in a foreign country does not 
amount to submission to the iurisdic- 
lion of the Court of that country. AIR 
1952 Cal 508 (524). 

(6) Where the defendant yolunlarily 
appears in the cause without any protest 
as to iurisdiclion or without any such 
protest until a late stage of the case, his 
conduct will clearly amount to a sub- 
mission to the iurisdiclion of the Court. 
(1871) 6 OB 155 (101) * AIR 1929 Mad 
m (469. 470): 52 Mad 503 (DB) =*= AIR 
1948 Mad 203 (204) * AIR 1917 Mad 780 
(787): 39 Mad 733 (FB) * AIR 1915 Mad 
480 (487): 39 Mad 24 (FB) * (1890) 6 TLR 
85. (Cited in AIR 1915 Mad 486.) 

[But see (’49) 53 Cal WN 308 (386) 

(DB).] 

(7) The mere fact that the defendant 
employs a pleader in a suit in a foreign 
Court will not amount to a submission 
to its iurisdiclion if at the hearing the 
pleader reports that he has no instruc- 
tions from his client. (’95) 18 Mad 327 
(330) (DB). 

[See also AIR 1955 Nag 103 (105): 

ILR (1955) Nag 194 (DB).] 


(8) Merely because a counsel at Ran- 
goon on his own initiative and without 
any instructions from the defendants to 
contest the suit, undertook to file power 
and written statement and asked 
for time but later withdrew for want ot 
instruction is not sufficient to infer that 
the defendants ever submitted to the 
iurisdiclion of the Burma Court, ^en 

assuminu that the sVS?°"p»T”i r 221- 
on the defendants. 1900 Pal LR 221. 


1961 BLJR 109. 

(9) Where a foreign Court passes a 
ludgmcnt in absentem against a defen- 
dant not resident within its lunsdiction 
and subsequent thereto the defendant ap- 
oUes to that Court to set aside the ex 
oarte decree this does not amount to a 
submission to iurisdiclion so as to make 
ihp decree originally passed against him 
a valid one. (’95) 18 Mad 327 (330) 

(DB) * AIR 1934 Mad 4.34 (434): 57 Mad 
824 (DB) ♦ AIR 1950 Nag 273 (274): 

ILR (1956) Nag 539 ♦ AIR 1965 Nag 103 


(105): ILR (1955) Nag 194 (DB)- /Over- 
ruling AIR 1926 Nag 77: 22 Nag LR 82.) 
[See AIK 1924 Bom 351 (352) (DB).] 
[But see AIK 1927 Lah 200 (213): 8 

Lah 54 (DB).] ^ ^ 

(10) Where a business is carried on 

within the iurisdiclion of a foremn 
Court hv means of an agent resident 
tlicre and a decree is passed on suminons 
to him or on a pleader authorized to 
receive summons, the decree is prima 
facie binding on the principal who will 
be deemed to have submitted to He 
iurisdiclion of the foreign _,C«urt. AIK 
1925 Mad 155 (156): 47 Mad 877 (DB 
AIR 1930 Bom 511 (515) * AIR 1926 Mad 

259 (2.59) (DB). . 

(11) Where the power of attorney 

under which the agent is authorised to 
defend suits has come to an end and Jne 
agent ceases to live within the juiisdic 
linn of the foreign Court at the time 
when the suit is brought, it canno be 
said that the defendant has . submdted 
to the iurisdiclion of the foreign Court. 
AIR 1942 Bom 199 (202): ILR (1942) 

(12) A submission is not '’olnnlary d 
the appearance is made to n*^tain rdeas^ 
of properly seized by a foreign 

in altachment or other 
1915 Mad 486 (487): 39 Mad 24 (rB). 
[See also AIR 1954 Trav-Co 141 (14J).J 

(13) Where in a suit 

the Court appoints Its own olTicer as 
ouardian ad litem in spite of the exist 
^nre of a de facto and do [ure Suarchan 
U cannot be said that the defendant has 

voluntarily submitted 3 ™ 

of the foreign Court. AIR 19.39 Bom 5/^ 

*^04) Where in a suit in « 

Court against a defendant residing 
Briti-sh India, the plaintiff effected ^ 
attachment before ludgincnt of mone>s 
belonging to the defendant in the hands 
of a third person, ^ and the defendant 
wrote a letter to the plain iff praMn„ 
that he might be allowed to a 

portion of the money and staling that 
the plaintiff might collect rest of it 

and the defendant therefore allowed the 
suit to proceed ex parte, there was a 
submission to the iurisdiclion of,^ 
foreign Court. AIR 1936 Mad 552 (555): 
59 Mad 918 (DB). 

(15) No submission to jurisdiction of 

the Courts of a foreign country can be 
implied from occasional visits to that 
country or short slays there or even tne 
acceptance of a directorship of a com- 
pany of that country. ( 50) 19.)0 Ker 

L Tim 54 (58, 68) (DB). 

(16) The mere fact that a parly has 
once appeared before a foreign Court in 
the character of a plaintiff, cannot b 
taken to be a submission to the 

lion of that Court in regard to all suD- 
sequent actions against him in that Courr 

AIR 1937 Mad 97 (99) • AIR 1936 Mad 
652 (554): 69 Mad 918 (DB). 
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(17) Submission (o jurisdictiun inav bo 
1)Y inlervontioii by moans ol an applioa- 
turn to bo examined pro intoressc sue, to 
protect one’s own interest, in a suit insti- 
tuted between other parties. Sec AIR 
lOr.o Cal 491 (493). 

(18) Application for leave to defend 
suinniarv suit — .\mounls to voluntary 
submission lo jurisdiction of foreium 
C(mrt. AIK 1907 SC 739 (740): (1903) 2 
SCR 574. 

(19) Suit for recovery of nirmev hied in 
Sialkot in Pakistan in 1919 — Ex parte 
decree passed — De<*rec containing an 
(•bservation that summons wa.s duly .served 
on defendant — Defendant resident of 
Sialkot till September 1947 — Aftcrward.s, 
defendant becoming permanently domi- 
ciled in India and never going to Pakis- 
tan again — Evidence clearly showing 
that defendant was not .served while lie 
was in Pakistan — Since he did not sub- 
mit to the jurisdiction of the Sialkot 
court in a personal action against him, 
a decree pronounced in absenicm will 
he an absolute nullity and is unenforce- 
able in India under Section 13. .\IR 1967 
Delhi 22 (24): 69 Pun LR (D) 88 (DR). 


10. Clause (b). — (1) Foreign judg- 
ment must, in order to operate as res 
iudicata. have been on the merits of the 
case. AIR 1956 Orissa 136 (142): ILR 

(1956) Cut 174 (DR) * AIR 1951 Sau 37 
(39) (DB) * (1900) 24 Bom 86 (87. 88) 
(DB). 

(2) Courts in India have the power to 
examine the judgment to see whether it 
ha.s been given on the merits. AIR 1938 
Bom 173 (177): ILR (1938) Bom IC 
(DB). 

(3) Judgment given to the plaintifT 
when the defendant commits default in 
appearance without any further hearing 
is not a decision on merits. AIR 1922 PC 


120 (122): 45 Mad 496: 49 Ind App 174 
• AIR 1927 Mad 265 (270): 50 Mad 261 
(FB). (Overruling AIR 1925 Mad 155: 
47 Mad 877; AIR 1926 Mad 259.) * AIR 
1958 All 775 (783) (DB) • AIR 1958 Kei 
203 (206): ILR (19.58) Ker 80 (DB). 

(4) True test for deciding whether a 

judgment has been given on the merits 
is to see wliothcr it has been given as 
penalty for any conduct of the defen- 
dant or whether it is based on a consi- 
deration of the truth or otherwise of the 
plamtifT’s case. AIR 1952 Cal 508 (524) * 
AIR 1941 Pat 109 (112): 20 Pat 144 

(DB) • AIR 1939 Bom 374 (376). 

(5) Where, in an action for recovery 
of Money in the Kings Bench Division of 
the High Court in England, the defendant 
having failed to comply with an order 
lo answer interrogatories, his defence 
was struck off and iudgment was entered 
for the plaintiff, the judgment was not 
one given on merits and no action could 
be maintained on it in Indian Courts 
AIR 1916 PC 121 (123): 40 Mad IH; 44 
Ind App 6. 


(6) Section 13 (b) refers lo eases 

where the controversv raised in llie ac- 
tion has not been in fact, tlic subject of 
direct adjudication by the Court. AIR 
1946 Mad 448 (449) • AIR 1910 PC 121 
(128): 40 Mad 112: 44 Ind App 6 • 

(’3.51 62 Cal 682 (684). 

(7) Where the controversy raised in 
the aclion is (ho subject of direct ad- 
judication l)v the Court, llic mere fact 
that the jlelcndant was not present at 
the hearing will not make the iudgment 
one not on merits unless Ihc delcndanl 
liroves lhal evidenee was not taken, AIR 
1943 Cal 42 (43. 44. 45) (DB). 

(8) Where, nolwithslanding Ihc non- 
anriearancc of (he delendaiil, evidence 
Is taken on behalf of the plaintiff and 
iudgment is given on such evidence, it 
will he one on the merits. AIR 1942 Bom 
199 (202): ILK (1942) Bom 688 * AIR 
1958 Ker 203 (206): ILR (1958) Kcr 80 
(DB) • AIR 1958 Mad 203 (204) (DB) • 
AIR 1941 Mad 387 (389) * AIR 1932 Lah 
649 (650): 14 Lah 58 * AIR 1919 All 228 
(229): 41 All .521 (DB) * AIR 1930 Bom 
oil (515) + AIR 1920 Mad 587 (588) 
(DB) * AIR 1959 Bom 414 (421): 61 Bom 
LR 333 (DB). (Reversed on another point 
in AIR 1964 SC 538.) * AIR 1961 Mad 385 
(388): (1961) 2 Mad L.F 1 * AIR 1961 
Orissa 158 (160): ILR (1961) Cut 150 (DB). 

[Sec however AIR 1956 Orissa 136 
042): ILR (1956) Cut 174 (DB).] 

(9) Suit under Order 37 — Applica- 
tion for leave to defend dismissed as 
delendant did not appear — Decree pass- 
ed without entering into merits — Deci- 
sion is not on merits. AIR 1962 Rai 231 
(240, 241): ILR (1961) 11 Raj 103 (DB). 

(10) Where a suit is adjourned fnr 
settlement and the parties agree that if 
the suit is not settled by the adjourned 
dale, a judgment should be passed in 
favour of the plaintiff and a judgmeat 
is so passed on the adjourned date, there 
having been no settlement it has beea 
held that the iudgment will be one on 
the merits of the case. AIR 1929 Mad 
469 (471): 52 Mad 503 (DB). 


(11) Where both the parties go to the 
Court with a drafted compromise and 
the Court passes a decree on the strength 
of a compromise, it has been held that 
there is no decision on the merits. AIR 
1950 Kutch 78 (79) • AIR 1946 Mad 290 
(297). 

[But see AIR 1955 Raj 69 (61): ILR 
(1954) 4 Rai 905 (DB).3 


C.X pane aecrec obtained under 
the summary procedure of the Court of 
Ceylon is not one on the merits, is not 
even a judgment and therefore does not 
satisfy the requirements of this clause. 
AIR 1033 Mad 644 (647). 


(13) Judgment of a French Court in 
an ex parte case may he, prima facie, 
presumed lo he bused upon a con.sidera' 
lion of the truth of the claim in accord- 
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ance with the French Civil Procedure 
Code. AIR 1941 Pal 100 (112): 20 Pal 144 
(DB). 

(14) A wrong view of the legal liability 
of a parly or of the onus of proof will 
not show that the judgment is not one 
on the merits. AIR 1918 Mad 274 (275): 
41 Mad 205 (DB). 

(15) Dismissal of a suit as being 

barred bv limitation will not be deemed 
to be on the merits except where that 
law not onlv bars the remedy but 
extinguishes the right itself. (’09) 32 

Mad 409 (477). 

(10) The fact that a foreign judgmenf 
may fail to show that every separate 
issue was separately framed and decided 
is irrelevant unless it can be shown that 
that failure brings the case wdthin one of 
the exceptions. AIR 1941 Pat 109 (114): 
20 Pal 144 (DB). 


(17) Where an appeal is filed against 

a foreign judgment (which is on merits) 
and the appeal is held to be not com- 
petent, the judgment appealed from will 
be the judgment in the case and so there 
will be a judgment on the merits in such 
a case. AIR 1947 PC 192 (194): 74 Ind 

App 203: ILR (1947) Bom 563. (AIR 
1943 Bom 201: ILR (1943) Bom 366 
(DB). AfTirmcd — 24 Cal 610; 22 Ind 

App .50 (PC). Distinguished.) 

(18) Foreign judgment cannot claim 
conclusivencss unle.ss adjudication is 
.shown to be a judicial consideration of 
tenability or justness of claim in relation 
to material on which it is based. ILR 
(1966) 1 Mad 18. 

(19) Foreign judgment given without 
/my trial and without any evidence but 
only stating that defendant who had 
been served with summons did not ap- 
pear — Held, judgment was not one on 
merits. ILR (1966) 1 Mad 18. 


(20) Foreign judgment dismissing suit 
at preliminary stage for non-production 
Of a document, and even before defen- 
dant has filed written statement and 

without framing issues — a tr 

not one dismissing suit on merits. Ain 

1959 Puni 306 (307): 61 Pun LR 260 

*^f2\) For purpose of Article 117, Limi- 
tat on Act (1908) foreign (udgment need 
not be one on merits of ^/e if it sal^- 
fles definition of term •? ^ (8). 

ILR (1966) 1 Mad 18 (25) (DB). 

11 rifluse fc). — (1) Judgment based 

Upon an incorrect view of 
law or a refusal to recognize the law of 
tuliefG such IftW is applicflblc is not 
loSnuIive AIR 1934 Mad 145 (147) • 

1938 Bom 1’3 (179): ILR (1938) 
Bom 16 (DB)^* (’99) 28 Cal 931 (935) 

^^(^) Where In a suit instituted in Eng- 
land on the basis of a contract made In 
India, tho English Court erroneous v pro- 
ceeds on the view that the case is gov. 


erned bv English and not Indian law, its 
judgment mu.sl be held to be based on 
an incorrect view of International Law. 
AIR 1952 Cal 508 (625). 


12. Clause (d), — (1) Present language 
of the clause refers to the procedure 
taken by the foreign Court for arriving 
at a judgment ralher than to the merits 
of the case. AIR 1943 Bom 201 (206): 

ILR (1943) Bom 366 (DB) * AIR 1918 
Mad 274 (276): 41 Mad 205 (DB). 

(2) Judgment obtained without notice 
of the suit to the defendant or withoul 
giving him a reasonable opportunity nf 
presenting his case is contrary to natural 
justice. AIR 1953 Mad 261 (266) (DB) • 
AIR 1952 Cal 508 (525) * (’02) 29 Cal 
509 (516) (SB) * (’95) 22 Cal 222 (238): 
21 Ind App 171: 1894 Pun Re No. 112 
(PC). 

(3) Judgment against a party not pro- 
perly represented in the proceedings is 
contrary to natural justice. AIR 1927 Lah 
200 (214): 8 Lah 54 (DB). (No guardian 
ad litem appointed for minor defendant 
or legal representative of deceased P^rty 
brought on record.) * AIR 1934 Bom 390 
(397). (Interest of guardian ad litem ap- 
pointed in conflict with that of minor.) 

(4) Where the Court appoints its own 
officer as the guardian ad litem of a 
minor defendant although there is in 
existence a dc facto and de jure guar- 
dian, Ihc Court acts against the interest 
of the minor and against natural lusticc. 


IR 1939 Bom 374 (377). 

(5) Errors in procedure, inlerest ot 

ight nature (like using the cars of 
arty, eating marriage dinners, etc.), 
lere suspected bias, pungent observa- 
ons of Judges at hearing, a non-Iibcral 
llilude towards requests for constituting 
nolher Bench and not hearing the case 
lemselves, and not granting ad.journ- 
lenls for engaging eminent counsel will 

[1 be inadequale for vitiating ^ 
idnment of a compelont Court. Altt 
m Mad 261 (267) (DB). 

[Sec also AIR 1957 Madh B 74 (7o) 

OB).] . ^ 

(6) Previous acquaintance of the 

udges of foreign Court with the matters 
{ dispute and forming opinions regard- 
ig them does not come within any of 
le exceptions to Section 13. AIR 1953 
ad 261 (268) (DB). 

(7) Courts in India will insist on a 

rict proof of the service of process 

llegcd to have emanated from a foreign 
ourt, before giving effect to a forei^ 
idgmcnt. ('87) 11 Bom 241 (245) (DB). 

(8) Where the foreign Court has held 
particular notice to be sufficient, n 

lusl, in the absence of any evidence to 
le contrary, be presumed to be correct. 

• An Hit 


DB) 

(9) A foreign judgment based on a 

‘cond or a third review is opposed to 

ntural fusUcc. AIR 1027 Lnh 200 (21 )• 
Lah 54 (DB). 
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(10) An incorrect view ol the law by 

the lorciiTn Court will not render the 
iudffment one opposed to nalurnl justice. 
AIR 1918 Mad 274 (275. 270): 41 Mad 

205 * AIR 1003 SC 1 (24, 25): (1903) 3 
SCR 22. (A foreign judjimenl of a Com- 
petent Court is conclusive even if it 
proceeds on an erroneous view of evi- 
dence on the law.) 

(11) Natural justice does not mean 
Indian justice as opposed to the justice 
of anv particular foreign country. AIR 
1953 Ilvd 29 (31): II.R (1952) Ilvd 233 
* AIR 1953 Mad 201 (207) (DR) * AIR 
1941 Pat 109 (114): 20 Pat 144 (DR). 

(12) Procccding.s opposed to natural 

iu.sticc — Plea not restricted to want of 
due service or want of opportunity of 
hearing only — Judgment not impartial 
— Is nullity. AIR 1903 SC 1 (24. 25): 

(1903) 3 SCR 22. 

(13) Jmlgc Irving probate proceedings 
and dismis.sing caveat filed hv certain 
persons — Subsefiuent suit by latter 
claiming litle to properlies disposed of 
bv the will of (he testator — Same iudge 
lu'ing member of the bench deciding ap- 
peal against the suit — Inference ol 
iiais md pos.sible. .AIR 1903 SC 1 (27, 28, 
51): (1903) 3 SCR 22. 

(14) Bias on part of iu<lge cannot be 
inferred merely from llie fact that he 
.suggested that possibility of compromise 
of the dispute between the parlies to 
the suit be exr)lored. AIR 1963 SC 1 (28): 
(1903) 3 SCR 22. 

(15) Judge delivering final opinion in 

appeal — Silling in Full Rcnch consti- 
tuted in such appeal even after obicction 
bv parly — The circumstance cannot be 
discarded from consideration in deciding 

wliclhor the plaintiff had a fair trial. 
MR 1903 SC 1 (29): (1903) 3 SCR 22. 

(II.R 0 All 108 and AIR 1924 Cal 257 
(FR) anti AIR 1917 Cal 123 (FR) and 

ILR 1 All 00 (FR) and ILR 1 All 117 

(FR) and ILR 1 All 508 and ILR 2 All 

181 (FR) and ILR 3 All 206 (FB) and 

ILR 3 .All 554, Disapproved.) 

(10) Judges of High Court not willing 
to coii.sider request of parly for forma- 
tion of another bench on ground of bias 
and not considering bi.s application for 
adiournment with .svmpathv — Held, 
though the altitude might appear to be 
somewhat rigid that attitude by itself 
might not iustifv inference? of bias. AIR 
1903 SC 1 (31, 32. 481: (1903) 3 SCR 22. 

(17) Burden is on iiarly .selling up case 
of l>ias to prove same bv cogent evidence 
AIR 1903 SC 1 (.32): (1903) 3 SCR 22. 

(18) Foreign judgment opposed to 
natural juslicc — Failure lo appoint 
natural guardian as guardian ad litem of 
minor d(?fendanls — It Ls not mere irre- 
gularity of procedure — Judgment can- 
not be acted upon. AIR 1904 Kcr 244 
(248): 1904 Ker LJ 205 (DD). 

(19) Dissenting iudgmen! by judges of 
Division Bench — Full Bench deciding 


case without being referred to it — Deci- 
sion i.s Coram non judicium — Judges 

dissuading particular counsel to appear 

for one of parties — This is infirmative 
circumstance under Section 13 (a) and 

(b) — Full Bench hearing appeal almost 
c.\ parle inasmuch as no adjournment 
was granted lo enable .senior counsel to 
aopear — This is denial of justice. (1954) 
67 Mad LAV 147. 

13. Clause (e). — (1) Parlv to an ac- 

tion can impeach the judgment In it for 
fraud, lor it vitiates the most solemn 

Iraiisnclioiis. AIR 1934 Bom 390 (393) • 
(’89) 1889 Pun Re No. 2, p. 2 (3) • (’84) 
7 Mad 1G4 (106) (DR) * (1883) 10 QBD 
295 (303) * ('90) 17 Cal 769 (784) (FB). 

(2) Merc conccnlmenl of facts is not 
sufficient to avoid a foreign judgment. 
(1861) 30 LJQB 163 (168) • (1880) 5 App 
Cas 685 (097). 

[See AIR 1941 Pal 109 (111): 20 Pat 
144 (DB).] 

(3) Fraud In attract Clause (e) should 
he one connected with the procedure in 
the suit. AIR 1941 Mad 387 (.389) • AIR 
1942 Bom 190 (202): ILR (1942) Bom 
088. 

(4) Fraud invalidating a foreign judg- 
ment may he eitlier fraud on the part 
of the parlv in whose favour the judg- 
meiil is given or fraud on the part of 
the Court pronouncing the iudginent. AIR 
1953 Mad 201 (200) (DB). 

(5) Frainl in Cl. (e) means that the 

Court was imposed upon or tricked, as 
a result of which its order came to be 
pa.sscd. AIR 1904 Kcr 244 (248): 1964 

Ker LJ 205 (DB). 

(6) Foreign judgment obtained bv 
fraud — Setting aside of sucli judgment 
is not necessary. .AIR 1964 Kcr 244 (248): 
1961 Kcr LJ 205 (DB). 

14. Clause (f). — (1) Whore foreign 
iudgmcnl is founded on breach of Indian 
law it will not bo enforced even though 
defect is not apparent on face of proceed- 
ings. (’09) .33 Rom 479 (482): 2 Ind Cas 
530 (.531) (DB). 

(2) Foreign judgment on a claim 
which is barred according to Indian law 
cannot be said to be based upon a 
breach of Indian law. AIR 1952 Cal 508 
(.525, 526) * AIR 1924 All 161 (162): 46 
All 119 (DB). 

(3) Where foreign decree sustains a 
claim founded on two grounds one of 
which involves a breach of Indian law 
and the other docs not and the latter 
is .sulTicienI in il.sclf to support the claim, 
the decree is not open to attack under 
Clause (f). AIR 1941 Mad 387 (389). 

(4) A foreign judgment granting a 
claim for simple interest at 18 per cent, 
based on a contract under a promissory 
note does not contravene any statutory 
provision in anv all-India slaliilo. AIR 
1958 Ker 126 (128): ILR (19.58) Kcr 100 
(DR). 

(5) Where a hu.sbnnd secures a divorce 
decree from a foreign Court in respect 


758 [Ss 13.14 N 15-18] 


[The Code of] Civil Procedure, 1908 


Sections 13-14 — Note 14 (contd.) 

of his Roman Catholic marriage solem- 
nized in Goa, such a decree cannot be 
confirmed, since such a marriage is in- 
dissoluble in view of Section 4 of Decree 
Ne. 35461 dated 22nd January, 1946. AIR 
1967 Goa 113 (115, lUi) (DB). 


16. Effect of foreign judgment. — (1) 
On obtaining a foreign judgment the 
creditor has two remedies open to him, 
namely (1) of bringing an action in a 
domestic tribunal on the foreign judg- 
ment, or (2) of bringing in a domestic 
tribunal a suit upon the original cause 
of action. AIR 1952 Cal 116 (117, 118) * 
(’54) 7 Sau LR 108 (111) (DB) ♦ ILR 

(1966) 1 Mad 18. 

[See also AIR 1958 Ker 126 (127): ILR 
(1958) Ker 100 (DB).] 

(2) Plaintiff, who has obtained a iudg- 
ment in a foreign Court against some of 
the joint promisors on a promissory 
note, can successfully maintain a suit in 
an Indian Court against the rest of the 
joit promisors on the same cause of ac- 
tion. AIR 1941 Cal 64 (67, 68): ILR 

(1941) 1 Cal 171 (DB). 


(3) A foreign judgment which has 
been satisfied prevents a suit on the ori- 
ginal cause of action being brought in 
the domestic tribunal. AIR 1952 Cal 116 
(118). 

(4) Pendency of appeal from foreign 
judgment in foreign Court is no bar to 
an action on foreign judgment. AIR 1927 
Lah 200 (207): 8 Lah 54 (DB). 


(5) Where the foreign Court did not 

decide the issue r.aiscd, the Indian Court 
is nut barred from deciding that issue. 
AIR 1921 Lah 20 (23, 24): 2 Lah 207 

(DB). 

(6) Every issue decided by the foreign 
Court is not binding though the relief 
granted or refused is binding. AIR 1928 
Mad 327 (336): 51 Mad 720 (DB). 


(7) Where defendant relies on a 

foreign judgment as a bar to suit pre- 
sumption is that defendant submitted^ to 
the jurisdiction of foreign Court. ( 99) 
26 Cal 931 (935). . ^ 

(8) In a suit upon a foreign judgment 
plaintiff cannot recover anything 

than what appears on the ‘{Jn 

judgment. AIR 1941 Pat 109 Hl^): 20 
Pat 144 (DB) * (’01) 28 Cal 641 (648) 
(DB) * AIR 1962 Rni 2.31 (244). ILR 

(1961) 11 Raj 103 (DB). • 

(9) An obligation created by a foreign 
judgment to pay interc.sl will not control 
the discretion of the Court, m 

the suit has been filed, under Section 34 
Im allow or not to allow intcresl 
pendente litc. AIR 1953 Ilyd 29 (32): ILR 
(1952) Hvd 233. 

(10) Even where there is no question 
of the binding character of a foreign 
iiidgment. when the issue is ns to what 
is the customary law In a foreign Slate, 
a judgment pronounced bv the highest 
tribunal of that Slate would be valuable 


evidence of such law. AIR 1942 Bom 185 
(189): ILR (1942) Bom 467 (DB). 

16. Enforccmcnl of foreign Judgments 

in India. — (I) A person who desires to 
enforce the judgment of a foreign Court 
must satisfy that the requirements of 

this section have been fulfilled. AIR 1951 
Bom 100 (192): ILR (1950) Bom 640 

(DB) * AIK 1951 Puni (Simla) 255 

(256): ILR (1951) Punj 111 * AIR 1950 
Cal 12 (14) (DB). 

(2) A foreign judgment is not enforce- 
able in India unless it is embodied in a 
decree of the Indian Court. AIR 1957 
Cal 103 (104) (DB). 

(3) In a suit on foreign judgment 

Court cannot go into the merits of ori- 
ginal claim or question the correctness 
or propriety of the foreign judgment. 
AIR 1951 Mad 742 (744) * AIR 1924 All 

161 (162): 46 .411 119 (DB) * (1865) 4 

Sulh WR 107 (108) (DB)*(’8l) 6 Bom 292 
(296) (DB) • AIR 1923 Mad 72 (73, 74): 
45 Mad 1014 (DB). 

[Sec also AIR 1957 Madh B 74 (75) 

(DB).] 

[Section 44-.4 now provides for execu- 
tion in India of foreign decrees passed in 
a “reciprocating territory.”] 

(4) .4rbitr.'ilion agreement entered into 
Bombay — Award made in New 4ork 
and confirmed by New York Supreme 
Court — Suit to enforce award or jiidg- 
menl in Bombay High Court — - Held 
not maintainable. AIR 19C4 SC 538 (.)52 
to 557): (1964) 4 SCR 19. (AIR 1959 Bom 
414. Reversed.) 

17. Foreign judgmcnl on a decree oi 
Indian Court — Effect of. — (1) Exist- 
ence of foreign judgment on a decree ol 
Indian Court is no bar to execution ol 
the Indian decree in (he Indian Court. 
(’81) 7 C.al 82 (83, 84) (DB). 

(2) A judgment of an Indian Court 
docs not entitle the decree-holder to 
restrain the judgment-debtor from pro- 
ceeding in a foreign Court. See AIR 1916 

SC 136 (138). 

18. Suit on foreign Judgments. — (1) 

A suit upon a foreign judgment cannot 
be brought against persons other than 
those against whom foreign judgmcnl 
was passed. (’83) 6 Mad 273 (276) (DB). 

(2) No suit can be brought on a 
foreign judgment unless it is for an as- 
certained .sum of money. AIR 19.53 Hvd 
29 (31): ILR (19.52) Hyd 233 • (’9.5) 22 
Mad 382 (383) (DB). 

(3) Suit on a foreign judgment is not 
small cause .suit. (’88) 1888 Pun Re 
No. 97. p. 261 (262) * (’83) 6 Mad 191 
(192) (DB). 

(4) When a decree is obtained in an 
Indian Court on a foreign judgment, the 
judgment and the decree of the foreign 
Court are not merged in Indian decree 
and c.an still be executed in foreign 
country. AIR 1944 Lah 302 (313): ILR 
(1944) Lah 79 (DB). 

(5) Where a suit on the basis o' 
foreign decree (of Bombay Slate in Inis 
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15. Court in which suits to be instituted. — Ever>' suit shall be instituted in 


the Court of the lowest giade competent 

[1882, S. 15; 1877, Ss. 15 and 25; 

Sections 13-14 — Note 18 (contd.) 
case) was dismissed in Itniastlian, the 
|orcij»ii decree cannot siibscquenllv he 
executed in Rajasthan. AIR 1958 Raj 1S9 
(191): ILR (1958) 8 Raj 374 (1)B). 

SECTION 15 — SYNOPSIS 

1. Scope and object. 

2. “Shall be liislituled*’. 

3. “Court of the lowest (trade." 

4. "Competent to try It". 

5. Satisfactory valuation not possible. 

6. Improper valuation — Effect. 

7. Valuation for jurisdielion and fur 

court-fees. 

8. Mode of valuation. 

0. Suit for dissolution of Muhammadan 

marriage. 

10. Mode of vuliinlioii for appellate Juris- 

diction. Sec Notes on S. 90. 

11. Suits embracing two or more subjects. 

12. Objection to jurisdiction. Sec S. 21. 

TOPIC INDICATOR 

Court's power to pass decree for amount 
excfcding its pecuniary limits — See 

S. 6. 

Edect of wrongly in.stiluling suit in 
Court of lower or higlicr grade — 
Sec Note 2. 

Inferior Court's power to declare decree 
of supcri«n- Court, a luitlity — 
Sec Note 4. 

Place of .suing — Sec Note 1. 

Proof of valuation docs not affect juris- 
diction — Sec S. G. 

1. Scope and object. — (1) Sections 15 
to 20 regulate the forum for the institu- 
tion of suits in India. AIR 1928 Lah 297 
(299) : 9 Lah 455 (DR). 

(2) District Judge and Subordinate 
Judge have jurisdiction over all original 
suits cognisable by the Civil Court but 
the suits must he instituted in the Court 
of the lowest grade competent to try 
them. (’85) 7 All 2.30 (234, 235) (FR) ♦ 
(’03) 30 Cal 453 (457) (FH). 

(3) The object is that Court of higher 
grade .shall not l)e overcrowde<i with suits. 
AIR 1954 Pat .34 (35) (DR) * AIR 1944 
All 1 (4) : ILR (1944) All 20 (DR). 

(4) Section 15 docs not apply to High 
Court exercising original civil iurisdiclion. 
AIR 1951 Mad 9.3 (97) (FR). 

(5) Section 15 road with S. 141 not ap- 
plirahlc to execution proceedings. AIR 
I9G3 Manipur 45 (40). 

[Sec also AIR 190.3 Andh Pra 4,52 (455) 
(DR). (Application for execution to ap- 
pellate Court will not save limitation for 
execution.) ] . . 


to try it. 

1859, S. 6, Para. 1.] 

(0) The rule in S. 15 is merely intend- 
ed for the protection of the Courts of 
higlnr grade; hut it does not otherwise 
affect the iurisdiclion of Courts. AIR 1903 
Puni 208 (211) : ILR (1902) 2 Puni 915 
jDR). 

(7) As subordinate Court has also had 
concurrent jurisdiction w’ith District Mun- 
sif and that Court also having inherent 
iurisdiclion under S. 10 of Act III of 
1873 to try suit below Rs. 5,000 in value 
l>ar under S. 15 of the Code will not ap- 
ply in terms to proceedings (involving 
properlv below Hs. 5.000) forwarded to 
that Court. AIR 1967 Mad 91 (94) : 1967 
Cri LJ 213 : (1967) 2 Mad LJ 70. 

2. “ShaJI be in.slllulcd." — (1) Section 15 
does not deprive any (^ourt of the juris- 
diction possessed bv it under the Acts 
constituting them. AIR 1953 All 158 (160) 

* AIR 1957 Trav-Co. 09 (71) : ILR (1956) 

Trav.Co. 1314 (FR). (Establishment of 

new Subordinate Judge’s Court in parti- 
cular area over which District Court was 
exercising iuri.sdiction — Original juris- 
diction of District Court is not taken 
awnv.) * AIR 1944 Rom 300 (302) ♦ AIR 
1943 Cal 450 (451) (DR) AIR 1962 Mad 
4.)0 (4.56) : (1962) 2 Mad LJ 318 (FB) • 
AIR 1953 All 158 (160) : 1952 All LJ 697. 
(S. 15 contains merely a procedural pro- 
vision and its object is not to oust the 
jurisdiction of a Court of higher grade.) 

• AIR 1950 Madh Bha 14 (14). (Madhya 
Bharat Notification No. 1567 (3rd March 
1948) does not bar jurisdiction of Court 
of Small Causes in cases within its pecu- 
niary iiiri.sdiclion.) 

[See also ILR (I960) 10 Raj 189. (Case 
under S. 6 of Raj Act 17 of 1950).] 

(2) In.slitution of a suit in Court of 
higher grade is merely an irregularity 
not affecting jurisdiction. AIR 1927 Mad 
568 (.569) • AIR 1958 Andh Pra 218 (220): 
ILR (1958) Andh Pra 54 (DB). (13 Mad 
25 and 13 Mad 273 held impliedly over- 
ruled bv AIR 1951 Mad 93 (FB) and AIR 
1957 Andh Pra 49 (FB).) ♦ (’85) 7 All 230 
(242) (FB). 

(3) The Court of higher grade should 
return the plaint for presentation to the 
pr<Jp<'r Cf)iirt. 3'he dale of the institution 
of Hie .suit ill .such case is the dale of 
original presentation and not the <Ialc on 
which it was represented. AIR 1941 Mad 
711 (712) (DB) * AIR 1964 Her 314 (.31.5. 
316) : 1964 Kcr LJ 712 • AIR 1963 Punj 
208 (211): ILR (1962) 2 Punj 915 (DB). 
(AIR 19.56 Punj 30. Overruled.) 

(4) Suit instituted in a Court of a lower 
grade is without iuri.sdiction, and if plaint 
is returned for presentation to proper 
Court the suit must be deemed to be filed 
on the date of representation. AIR 1941 
Mad 711 (712) (DB) • AIR 1957 Andh 
Pra 654 (057, 658) : ILR (1950) Andhra 
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162 * Cll) 38 Cal 639 (66S| (DB) * AIR 
1933 Lah 8 (9) * AIK 19:>0 Pal 473 (475): 
29 Pat 699 (DB). 

(5) Suit pending in Civil Court wrong- 
Iv transferred to Small Cause Court — 
Decree passed by Small Cause Court is 
nullilv — Executing Court can declare it 
nullity — Obiertion as to inherent want 
of jurisdiction can be taken at any stage. 
AIR 1957 Madh Pra 71 (72) (FB). 


(6) Suit properly pending in Civil 
Court wrongly transferred to Small Cause 
Court — Decree passed by Small Cause 
Court is nullity — Civil Court has no in- 
herent power to recall the case. AIR 1957 
Madh Pra 70 (71) (FB). 

(7) A, as a sole plaintiff entitled to sue 
in Court of Subordinate Judge — B, his 
co-plaintiff, by virtue of .Act XX of 1863 
entitled to sue only in District Court • — A 
and B can institute the suit as co-plaintiff 
in District Court. ('99) 23 Mad 537 (540) 
(DB). 

(8) Suit .should not be transferred if it 
is subsequently found that plaintiff is en- 
titled only to a part of the claim cognis- 
able by a lower Court. AIR 1920 Nag 47 
(48). 

(0) Suit for partition — Value of pro- 
perty exceeding Court’s jurisdiction — 
Jurisdiction raised during pendency of 
suit — Decree for property valued be- 
yond Court’.s original iurisdiclion is valid. 
(’57) 1957 Ker LT 1211 (1212). 


3. "C®url of the lowest grade”, — (1) The 
words ‘Court of the lowest grade' refer 
only to Courts to which the Civil P. C. 
applies. (’90) 13 Mad 145 (146) (DB * 
('69) 5 Mad IICR 45 (47) (FB). 

(2) Suit triable both by village Court 
and District Munsif — Section 15 does not 
apply. AIR 1940 Mad 495 (496) : ILR 
(1940) Mad 684. 

(3) Suit on negotiable instruments — 
Institution of suit in Court of higher 
grade — Court may entertain and try it or 
return the plaint. AIR 1965 Mys 248 (250): 
(1964) 2 Mys LJ 348. 


4. “C®mpclent lo fry If.” — (1) Where 
the Court has jurisdiction to try a suit, il 
has iurisdiclion to decide fverv nucVion 

arising in the suit. ^ or 

(1900) 22 All 270 (280) (FB) • /O*) 25 
Bom 337 (347, 348) : 27 Ind App 216 


(PC). .... 

(2) Where any law scls out the lunsdic- 
lion of the Court in general lerms without 
particularising the remedies or processes 
for ils exercise the |uri.sdichon mcUidcs 
iho nulhority to issue ncccs.sary writ or 
nrocess AIR 1940 RanR 84 (89): 1940 
Rang LR 325 (SB). 

13) Suit instituted in a Court having no 
iurisdiclion -- Defect is fatal - Not cured 
bv ils siib.sequent transfer to proper Court. 
MR 1935 Posh 174 (175) • (’87) 9 All 191 
(202) - la Ind App 134 (PC) • AIR 1952 
Madh Pra 190 (199): Madh BLJ 1955 IICR 


1315. (Proper remedy is to return plaint 
for presentation to proper Court.) 

(4) Decree of superior Court obtained 
bv fraud — Inferior Court competent lo 
try suit can .set it aside. AIR 1919 Sind 
.53 (54) : 13 Sirul LR 144 * AIR 1918 Mad 
711 (712) : 41 Mad 213 (DB) • (’07) 11 Cal 
WN 579 (.581) (DB). 

(5) No matter is beyond the jurisdic- 
tion of a superior Court of Record (like 
a Chartered High Court) unless it is ex- 
pressly shown lo be so. AIR 1940 Rang 
84 (89): 1940 Rang LR 325 (SB). 

(6) The question of pecuniary jurisdic- 
tion of a Court cannot be raised colla- 
terally by a subsequent suit challenging 
the previous decision. AIR 1950 Pal 473 
(477) : 29 Pat 699 (DB). 

(7) Jurisdiction of civil Courts fixed 
under Rajasthan Ordinance 7 of 1950 can 
only be changed by notification under 
ordinance — Notification under Rajas- 
tlian Territorial Divisions Ordinance can- 
not change il. AIR 1957 Raj 241 (243) : 
ILR (1957) 7 Raj 702. 

(8) United Slates of Rajasthan Civil 
Courts Ordinance (31 of 1948) — District 
Judge had unlimited jurisdiction to hear 
all .suits for the time being cognizable by 
Civil Courts — Ilcnce such suit should 
be filed in Court of District Judge and 
not in High Court. 1952 Raj LW 37 : ILR 
(1951) 1 Raj 741 (DB). 

5. Salisfaclory valualion not possible. — 

(1) In suits which arc not capable of 
satisfactory valuation for purposes of 
iurisdiclion, such as suits for the restitu- 
tion of conjugal rights and suits for the 
removal of a trustee, plaintiff's valualion 
should be accepted ns determining juris- 
diction. C06) 28 All 545 (551) (FB). (Resti- 
tution of conjugal rights.) • (11) 35 Bom 
264 (265) (DB). (Adoption.) * (’10) 37 Cal 
860 (862) (DB). (To set a.sidc adoption.) 

• ('07) 34 Cal 352 (356) (DB). (Restitu- 
tion of conlugal rights.) 

(But see (’91) 18 Cal 378 (381). (Appeal 
lo Privy Council.) * AIR 1927 Mad 563 
(565): 50 Mad 646 (DB) * AIK 1935 Mad 
874 (875).] 

(2) A sues for a declaration of the vali- 
dity of an adoption or to set aside an 
adoption. The relief claimed affects pro- 
pcrlie.s which the person a<lopled will be 
entitled to and, therefore, the market 
value of the properties will determine 
jurisdiction. AIR 1927 Mad 563 (505): 50 
Mad 646 (DB). 

[Sec al.so AIR 1921 Mad 84 (85).] 

(3) Suit lo set a.sidc a document or to 
compel the registration of a document — 
Value of interest affected bv the docu- 
ment is value for purpo.sos of jurisdiction. 
(’08) 31 Mad 89 (93) (FB). (Suit to en- 
force regi.slrnliun.) * AIR 1924 Mad 84 
(81, 85). (Suit to .set .aside award.) 

6. Imporper vnliiallon, — Effect. — (1) 
PIninliff is nol at liberlv to place on arbi- 
trary value on his suit or lo misrepresent 
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Sct'Uon 15 — Note 6 (contcl.) 
its real value so as to have it tried by a 
Court din’erent from that intended by 
Legislature. AIR 1932 All 413 (414) (DB) * 
(’84) 8 Bom 31 (33, 34) (DB) * (’13) 21 
Ind Cas 771 (772) (DB) (Cal) • ( 12) 40 
Cal 245 (249) (DB) * AIK 1914 Lah 214 
(210): 1913 Pun Kc No. Ill (FB) * AIK 
1925 Rang 278 (278). 

[Sec AIR 1959 Punj GIG (648). 1 
[But Sec (’13) 18 Ind Cas 303 (3G3) 

(FB) (Mad).] 

(2) In case of false allegations in plaint 

the Court may require the plainlilf to 
prove that the valuation is proper. (’01) 
24 Mad 158 (150) * AIR 1924 All 052 

(05G):4G All 553 • AIR 1915 Mad 444 (445). 

(3) The mere change in Ihe forum con- 
sc(|uciil on the overvaluation or under- 
valuation of a suit will not he considered 
as affecting Ihc disposal of Ihc suit on 
Ihe merils. AIR 1918 Mad .590 (591) (DB)* 
(’97) 24 Cal 601 (064) (DB). 

(4) Where, owing to the undervaluation 
of a suit, the appeal from Ihe decree is 
heard and decided by a Dislricl Court 
instead of by the High Court, the decree 
passed by the District Court is a nullity, 
(’ll) 38 Cal 639 (068) (DB). 

7. Valuation for Jurisdiction and for 
court-fecs. — (1) Valuation for court-fees 
does not necessarily dclcrminc the value 
of the subject-matter of a suit for pur- 
poses of jurisdiction. AIR 1910 Cal 375 
(375) (DB) • (’87) 11 Bom 591 (595) (DB). 
(Per Birdwood J.) * (’80) 4 Boni 515 
(527) (FB). 

(2) Suit for bare declaration of Ulle lo 
properly — Court-fee payable is fixed 
amount under Sch. 11. Art. 17 of Courl- 
fccs Act — Valuation for jurisdiclion is 
real value of properly. AIR 1018 PC 188 
(191): 43 Bom 507: 40 Ind App 24. 

(3) The Suits Valuation Act and the 
Court-fees Act have no bearing on the 
question as lo which is the proper Court 
for the in.stilulion of the suit, having 
regard Ui Ihc properly involved in the 
•suit. AIR 1932 All 413 (414) (DB). 

(4) Where the .suit for a declaration 
that Ihc elcclion of Ihc defendant as 
Mayor lo Ihe Cily Corporalioii of 
Trivandrum is invalid is valued for pur- 
poses of jurisdiction at Rs. 100, Section 
02 of Trivandrum City Municipal Act has 
no application and the .suit has lo he in- 
stituted in the Court of Ihe 
District Munsiff and not Ihc Disirict 
Court. AIR 1959 Kcr ICO (1GI):1958 Kcr 
LT nil (DB). 


(5) Parlilion suit plaintiff .seeking 
parlition after adjudication of his title 
to properly — N’aluc of plaintiff s share 
determines jurisdiction of Court. (1902) 
28 Cut LT 433 (435) * 1953 Pat 342:1953 
BLJR 359 (DB). 

(G) Suit for declaration of title and in- 
iunclion — Restraining execution of decree 
by sale of suit property — Property of 
greater value than dccrelal amount — - 
\’alualion cannot be made on basis of de- 
cretal anumnl but should he on market 
^'a!ue involved. AIR 1954 .All 782 (783): 
1954 All L.I 511 (DB). 

8. Mode of valiialioM.— (1) Generally the 
amount of the claim or Ihc actual value 
of tl»c prc»p4nlv claimed deUTtnines iuris- 
(liclion. Sec FOG) 3 Mad IICR 170 (172) 
* AIR 1907 Bom 389 (391): 09 lh)m LR 172. 
(Valuation of suhjecl inatlcr is a consi- 
deration in determining iurisdiclion.) 

(2) In suits referred lo in S. 8 of the 
Suits 4’aluation Act, Ihc value for pur- 
poses of juri.sdiclion as well as for court- 
fees is Ihc same. .MR 1921 Cal 84 (85). 

(3) Jurisdiction of a Court to entertain 
a suit is determined hv the allegations 
made in plaint and not bv result of (lie 
suit. AIR 1954 All 749 (750) • (1951) 3 
Pepsu LR 458. (Competency of Court lo 
try suit — To be determined bv juris- 
dictional value in plaint as framed and 
not bv amount uUimatclv decreed.) 

9. Suit for dissolution of Muhninniailnn 
marriage. — (1) Suit for dissolution of a 
Muhammadan marriage — S. 15 applies — 
Value of suit loss than Rs. 1000 — Suit 
can he insliluled in Munsif’s Court. AIR 
1937 Cal 189 (190, 19l):ILR (1937) 2 Cal 
79 (SB). 

10. Mode of valiinlion for appelJalc 

Jurisdiction. — Sec Notes on Section 90. 

11. Suits embracing two or more sub- 
JccLs.— (1) The aggregate value of the 
different subjects included in suit consti- 
tutes lh(* value of the suit. (’93) 10 Mad 
.328 (329) (DB) * (’12) 30 Rom 028 (037) 
(DB) ♦ (’81) 0 Cal 0 (8) (DB). 

12. Objcclloii lo Jurisdiction. — Sec Sec- 
tion 21. 

SECTION 16 — SYNOPSIS 

1. Scope and object. 

2. Pecuniary and other llmllallons. 

.3. Immovable properly. 

4. Clnu.se (n). 

5. Claii.se (b). 

0. Clause (c). 
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(e) for compensation for wrong to immoveable property, 

(f) for the recovery of moveable property actually under distraint or attach' 

ment, 

shall be instituted in the Court within the local limits of whose jurisdiction the 
property is situate : 

Provided that a suit to obtain relief respecting, or compensation for wrong to, 
immoveable properly held by or on behalf of the defendant may, where the relief 
sought can be entirely obtained through his personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the property is situate, 
or in the Court within the local limits of whose jurisdiction the defendant actually 
and \-oluntariIy resides, or carries on business, or personally works for gain. 

Explanation — In this section “property” means property situate in ^[India]. 

[1882, 1877, S, 16; 1859, S. 5.] 

[a] Substituted for ‘the Slates’ by the Code of Civil Procedure (Ameadmeut) Act, 1951 
(2 of 1951), S. 3 [1-4-1951]. 


Section 10 — Synopsis (conicl.) 

7. Ciaiise (dj. 

8. Clause (e), 

9. Clause (f). 
to. Proviso, 

11. *'Hel(I by or on behalf of tlic 

defeiidanP. 

12. 8pccii>c perforinaiice. 

13. ‘•Actually and voluntarily resides”. See 

Sovlion 20. 

14. “Carries on business”. See Section 20. 

15. “Personally works for gain”. See Sec- 

tion 20. 

10. Cliarterod High Courts. 

17. Explanation. See Notes 1, 5, 9, 10. 

TOPIC INDICATOR 


Immovable propertv. 
— (diarge upon. See 
— Compensation for 
8 . 


Note 6. 

wrong to. See Note 


— Mortgage of. Sec Note 6. 

— Partition of. Sec Note T). 

— Recovery of. See Note 4. 

— Riglit or interest in. Sec Note 7. 
Moveable properly under dislralnl or 
lachmenl. Sec Note 0. 

1. Scope and oblecl.— (1) Suits for 
recovery of immovable property, or 
the (Iclcrniinallon of any other right 

interest in immovable properly or for 

recovery of movable properly actually 
under di.strainl or allarliment must be in- 
slitntcd in the Court within the local liniil.s 
of whose iurlsdiction tlie property is .situ- 
j,lc. ('99) 17 Cal r,9fl (7():i) (FB) • AIR 
1<I2H Mad 1272 (1277). 

[.See (’85) 12 Cal 22.5 (237, 2,38):12 Ind 

Anp 215 (P(d.] 


at- 

the 

for 

or 

the 


The object of the section is to limit 
the" territorial iuri.sdiclion of Courts in 
ii‘L»'>id to Ib^ properly. (’90) 17 Cal 699 
ntn) (FB) ■* ('99) 23 Bom 22 (31) (DB). 
rSee also AIR 1050 FC 83 (105):1949 

FCR H'lO.l . I .1 

(3) Courts have no power to decide on 
ricfht.s and iiileresl.s in properly lying oul- 
«lde their lorn! lurjsdiellon. (’99) 2.3 Bom 
22 (31) (DB) • Sind 47 (48): 25 


Sind LR 204 (DB) * (*90) 17 Cal 699 (703) 
(FB). 

(4) The general rule that the Court 
within the limits of whose Jurisdiction a 
part of the cause of action arises can 
entertain the suit is not applicable to the 
suits governed by this Section, unless the 
ease is covered by the proviso. AIR 1952 
Assam 95 (90) (DB). 

(5) The cxplaimtion makes it clear lhal 

Courts have no power to entertain suits 
in respect of properly situate outside 
Indl.a. AIR 1955 Cal 159 (ICl) (DB) * AIR 
1058 Cal 700 (701) : ILR (1956) 1 Cal 503 
(504) (DB) * AIR 1953 Mad 492 (496) 
(DB) * AIK 1941 Mad 129 (137) (DB) * 
AIR 1941 Nag .36 {38, 49): ILR (1941) 
Nag 1 (FB) * (’81) 3 All 568 (572) (DB) * 
AIR 1918 Nag 151 (152) * AIR 1935 Nag 
250 (2,55) : 31 Nag LR (Sup) 43 (FB) ♦ 

AIR 1935 Nag 192 (193): 31 Nag LR 357 
(DB). 


(0) Courts are not precluded from try- 
ing any question in respect of properly 
lying outside their territorial jurisdiction 
where such question arisc.s incidentally. 
(’80) 5 Cal 923 (931) (DB) * (’99) 23 Bom 
22 (30) (DB) * (’67) 4 Bom HCR 173 
(175) * (’ll) 10 Ind Cas 267 (267) (DB) 
(Mad). 

[Sec also (’97) 19 All 450 (451). 3 


(7) The section applies to suits for the 
recovery of immovable properly as "’cll 
as moveable properly provided the immov- 
able property is silualo, wholly or m 
part within the Courl’.s local jurisdiction. 
AIR 1926 I.nli .503 (.504) (DB) * AIR 1931 
Sind .50 (52): 25 Sind LH 275 * 

Andli \VR 474: (1964) 1 Aiulh LT 108 
(171) (DB). (But if immovable properly 
is situate outside Court’s jurisdiction suit 
is not maintainable merely because mov 
able properly is situated within its juris- 


on.) 

) An officer having territorial luns- 
on over the entire district and 
from lime to lime over both me 
•Is nl plnros X nnd Y in he District 
)mpetent, while silling at X, to 
n plaint in a mortgage suit 
ropcrlics situate in area V. AIK lao® 
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Assam 217 (217): ILR (1955) 7 Assam 275 
(DB). 

(9) Trust created bv foreign sovereign 
In Bombay City and registered under 
Bombay Public Trusts Act — Trustees, 
beneficiaries and assets within jurisdic- 
tion of Bombay City — Suit for removal 
of trustees and appointment of new trus- 
tees — Bombay City Civil Court has 
iurisdiction to entertain, and appoint re- 
ceiver. AIR 1959 Bom 275 (279, 280): 60 
Bom LR GOO. 

(10) Suit by lessee for refund of pre- 
mium amount on basis of frustration of 
contract of lease is governed hv S. 20 
and not by S. 16. AIR 1901 Punj 113 
(145) : ILR (1960) 1 Punj 381 (DB) (Over- 
ruled on another point in AIR 1963 Punj 
49 (FB).) 

2. Pecuniary and other llmilutions. — 

(1) A suit under Section 92 must be 
instituted in the principal Civil Court 
of original jurisdiction or in anv other 
Court empowered in that behalf by State 
Government. Jurisdiction to entertain a 
suit under Section 92 depends only upon 
the existence within juri.sdiction of pro- 
perly which Is the subject-matter of the 
trust. Sections 10, 17 and 20 are not ap- 
plicable to such suits. AIR 1955 Bom 55 
(57. 58). 

(2) By rca.son of the express provision 
in Section 120, Sections 10. 17, 20 do not 
apply to the High Court in exercise of 
its ordinary original civil jurisdiction. AIR 
1955 Bom 55 (58). 

(3) Suit for possession of land and for 
mesne profits — Various notifications 
limiting jurisdiction of Khelri Courts to 
suits in which both parties arc residents 
of Thikana Khetri — PlaintilT not resi- 
dent of Thikana Khetri — Situation of 
property in Khetri did not give jurisdic- 
tion to Khetri Court. (’48) 1948 Jaipur 
LR 89 (92) (DB). 

(4) For instances of pecuniary limita- 
tions, sec Section 15. 

3. Immovable properly. — (1) Under 
Section 3 (26) of the General Clauses 
Act 'immovable property’ includes — 

(a) land. 

(b) benefits to arise out of land, and 

(c) things attached to the earth, or 
pcrmanonlly fastened to anything 
attached to the earth. 

(a) Land. — (2) The word 'land' in- 
cludes water covering the land and in- 

cludes a jalkar or a right of fishery. 
('78) 3 Cal 276 (279) (DB) ♦ (’93) 20 Cat 
440 (448) (DB) * (*97) 24 Cal 449 (454) 
(DB) * (’92) 19 Cal 544 (547, 554, 570, 

571) (FB) • (’97) 1897 Pun Re No. 48 

p. 215 (217). 

[Sec (’91) 18 Cal 80 (82, 83).] 

(3) Jalkar includes the right to drift 
stranded timber as well. (’97) 24 Cal 
504 (5l7i: 24 Ind App .33 (PC». 

(4) Right to fish in territorial sea 
waters is common to all and is not pro- 


perty of any kind. (’77) 2 Bom 19 (48, 
53) (DB). ^ , 

(b) Benefits to arise out of land. — 

(5) Benefits arising out of land include 
such incorporeal hcredllamcni.s as issue 
out of, or arc connected with immovable 
property so called and savouring ol 
really. (’81) 5 Bom 322 (335) (DB). 

(6) Rights of common rights of way 
and profits in aticno solo such as rents, 
pensions and annuities secured upon 
land are benefits arising out of land. 
(’81) 5 Bom 322 (336) (DB). 

Tlic following are within tlic defi- 
nition of immovable property: 

(7) A right of ferry. ((’13) 35 All 156 
(157) * (’90) 13 Mad 54 (55) (DB). 

(8) A bat. (’09) 36 Cal 665 (669) (DB) 
• (’95) 22 Cal 752 (755) (DB). 

[See (’02) 29 Cal 611 (617. 618) (DB).l 

19) .\n easement. .MR 1911 Mad 91 
(95): ILR (1941) Mad 157 * (’09) 4 Ind 
Cas 116 (117) (Cal) * (’75) 24 Sulh \VR 
,300 1300) (DB). 

(10) Tile Interest of a Hindu widow in 
the rents of her liusbaiid's lamls. (’99) 
23 Bom 1 (in. 

(11) ;\ iiuiiikana right. (’87) 9 .Ml 
591 (601). 

(12) A lia(|-i-( haliaram or liabililv to 
pay cuslomarv dues allaclicd to land. 
(’73) I Ind App 34 (50) (PC). 

TIic following are not immovable pro- 
per tics: 

(13) saver compensation, i.e., duty 
which an owner of a bazaar levies on 
commodities sold there is not immovable 
properly. (’92) 19 Cal 8 (10, 12) (DB). 

(14) A j'hancc of acquiring a right to 
light and air is nol immovable property in- 
asmuch as it is incapable of anv valuation 
at all. (’96) 20 Bom 704 (715) (DB). 

(15) It is the nature of the thing that 
has ordinarily to he looked to for deter- 
mining whether it is immovable properly. 
(’81) 5 Bom ,322 (335) (DB). 

(16) In certain cases a right is in law, 

deemed to he immovahtc properly, in- 
dependent of the nature of the right. 
(’81) 5 Bom 322 (335) (DB) * (’74) 1 

Ind /\pp 34 (50) (PC). 

(17) llercdilarv ofTiccs arc by Hindu 
law regarded as immovable nropcrlv. 
(’73) 1 Ind App 34 (,50) (PC) • (’81) 5 
Bom 322 (3,35) (DB) * (’84) 10 Cal 73 (73, 
74) (DB) ♦ AIR 1918 Nag 151 (151). 

(18) A righl to levy a ce.ss or rale 
granl(‘d by the Peshwa i.s iinniovahle pro- 
perly. |'09) 33 Ibun 373 (375) (DB) * 
(’84) 0 Bom 546 (500) (FB). 

Mortgage: — (19) A mortgage i.s an 
interest in iminovahlc properlv and is 
therefore, it.self imniovahle properly. AIR 
19’->7 Lab 373 (375) (DB) * AIR 1929 Alt 
161 (164): 5! .Ml 494 (DB) • (’93) 17 
Bom 570 (572) (DB) • AIR 1916 Bom 
272 (273): 40 Bom 337 (DB) * AIR 1926 
Lah 060 (661). 

(20) Where the mortgage includes a 
covenant to pay there is also a “dchl” 
and for purposes of execution by attach- 
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iiieiU and sale, su»‘h is moveable 

properly. AIR 1924 All 700 (708); 46 All 
017 (DR) * (’02) 20 Rom 305 (300. 310) 
IDH) * i'03) 15 All 134 (135) (DB) * 

(’95) 10 Rom 121 (123) (DR) * (’93) 20 
Cal 805 (800) (I)Rl {’8(M 12 Cal 540 
(550) (DR) * (’00) 1 Ind Cas 450 (451) 
(Lah) * AIR 1015 Mad 200 (210): 37 Mad 
51 (DR) AIR 1010 Oudh 132 (133): 21 
Oudli Cas 400 (DR). 

(21) The defiiillion of 'inimovablc pro- 
perty' as well as other dclinilions tfiycn 
in Scclion 3 of the General Clauses Act 
api)ly only whore there is no repugnancy 
Iheiclo in the subiccl or context. 
Order 21, Rule 46 relating to the attach- 
ment of debts conslilules siicli a repug- 
nancy in respect of execution by attach- 
ment and sale of mortgage debts. There- 
lore tlic 'debt’ in tlic coyenaiit to pay, 
included in a mortgage, is moveable pro- 
pertv for the purposes ()f execution by 
aliaclimen! ami sale. (02) 26 Rom 305 
(305. 311) (DR). 


(22) Where a decree is passed on a 
mortgage and the right to or interest in, 
immovable properlv lias llius been deter- 
mined. the mortgage decree Is not im- 
movable piimeriv. (’01) 26 .Ml 603 (005) 
IDR) * (’on 13 All 80 (01) (DR) * (’02) 
6 Cal WN 5 (6) (DR) AIR 1919 
10 (20): 16 Nag LR 72. 

[Rut see (’77) 1 Bom 267 


Nag 


.see I / /I I ixMii .:vji (268) (DR) 
♦ ('72) 0 Rom IICR (AC) 64 (64) (DB).J 
(23) right to mesne profits under a 
deeree on a mortgage docs not constitific 
immovalile propertv. (’90) 22 Mad 350 
(357) (DR). 


(24' An couilv of 
movable properlv. 
(745) (DR) * (’97) 
(DR) * (’95) 22 Cal 


redemplion is ini- 

('94 1 18 Rom 739 

21 Rom 226 (228) 

,33 (41) (DB). 


\ U.)) on 

(c) Things alfacliccl lo the earth. — 

(25) Trees standing on land 

al)le properlv, (’67) 2 Agra 300 (301) 

(DR) * (’83) 5 All (GOGJ 9 

(1000) 24 Rom 31 (33) (DR) * (98 22 

Rom 610 (611) (HB) *, ( w “1 \i 

152 (157, 166) (DR) * (97) ,29 

(63. 66) (FB) (89) 12 Mad 203 (209) 

(FR). 

C^O) Rv virtue of .Section 2 (13) grow- 
i„g“ crops are -novablc Pr^PerW i^e 

1 )iirposes of the logc. 

lulls . 71 C immovnblc prn- 

r™ ' n SuVwR ;i09 (.111) (FBI* 

(’01) 31 Cal 340 (342). 

mfti Doors and windows which are 

‘(TdlinDB) 'VT9 oV-.3'm1.i'^."8 (5201 

Flour niHl oil mill. sK'.nu online nml 
i.niP.rq nre fixtures when allnclied to the 

Imll.) "('on AIB 19.11 R.m« 109 (111): 
9 Rang 13. (Suit for damages for pre- 


venting plainlilT from removing buildings 
and maleriais.) * (’72) 4 NWPHCR 15 
(16). (Stone sugar mill is only movable.) 
^ (’.35) .39 Cal WN 1018 (1023, 1024). 

(Machinery and plant permanently in- 
stalled must be looked upon as land il- 
.self.) * (’71) 15 Siilh WR 499 (499). 

(Thatch when severed is moveable.) • 
AIR 1959 Cal 461 (462) (DB). (A machi- 
nery should ordinarily be regarded as 
movajjlc properly. In the absence of any 
averment as to the nature of machinery 
installed the machinery cannot be said 
to lie pcrmancnllv fixed or fastened to 
tlic earth.) 


4. Clause (a). — (I) This clause refers 
;o suits to recover possession of immov- 
:ible properly where the title lo iuat 
aropcrlv is in di.spule. AIR 1941 Bom 
>47 (249. 250): ILR (1941) Bom 361 (DB) 
♦= AIR 1919 All 350 (350): 41 All 513 

(DR). 

(2) Where the properlics arc within 
[iidia, but within the jurisdiction of 
liircrcnt Courts, a suit for the recovery 
lliercof may, under Section 17, be insli- 
[uled in any Court within the local 
limits of whose jurisdiction any Pornon 
of such properties is situate. See AIR 

1954 Madh B 156 (158, 160). 

(3) A suit for the recovery of properly 
ificr setting aside a decree must be 
Ijrouglil in the Court wilbin the local 
limits of whose jurisdiction the properly 
IS situate though the decree may be that 
;>,• am.lher Court. (’01) 5 Cal WN 559 
(561) (DR) • (’00) 8 Bom LR 516 (ol6). 

(4) If the suit is merely to set aside 

lie decree without anything more, it 
:naY be inslilulcd in tlic Court which 
oassed the decree Ihougli the properties 
ilTeeled hv the decree are situated clse- 
yhcrc. AIR 1924 Pal 831 (831) (DB) • 

[’01) 5 Cal WN 559 (561) (DB). 

(5) Mere presence of immovable ,prp' 
>erlv belonging to the defendant within 
he jurisdiction of the Court, does not 
live iuri.sdiclion lo it to entertain a suit 
or recovery of money due under n 
orcign iudgmcnl from the defendant. 
\IR 1958 Mad 203 (204) (DB). 

(6) Where the suit is properlv insli- 

uted in Court at X in the Punjab Stale, 
ippeal from that Court would lie lo the 
District .liidge at X in the Punjab and 
lot to the District Judge at Y in Pepsu 
TUTcly because at the lime of the insti- 
ulion of appeal the property lies in the 
iurisdiclion of the Couil at Y in Pepsu 
nving lo the subscfiuent Iransfer of Icrri- 
iorics. Section 16 has no application in 
!hose circumstances. ILR (I95 j) 


/%r\ y ^ ft'W 


5. Clause (b). — (1) A suit for the 
partition of immovable properly must be 
brought in the Court within who.se luris- 
diction the properly is situate. AIR 
Rom 365 (.370) (DB). 

(2) Where the properly is situate out- 
side India the Court cannot grant any 
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relief in respect of such properly. AlO 

1955 Cal 159 (UH) (DU) * AlH 1957 

Puni 214 (216. 218): ILK (1957) Piinj 

1932 (DI3) * (’53) AIK 1953 Mad 492 

(496) (DB) * AIK 1951 Mad 742 (744) * 
AIK 1946 Mad 398 (402 lo 405): ILK 

(1916) Mad 858 (DB) * AIK 1928 Nas 

295 (295, 296): 24 Nac LK 95. 

[See also AIK 1943 Mad 721 (723, 724): 
ILK (1944) Mad 202.1 

[See however AIK 1942 Mad 614 (621): 
ILK (1942) Mad 376 (DB).! 

[But see AIK 1923 Lah 551 (553) 

(DB).] 

(3) In a suit for partition ol properly 

situate in foreign tounlry, even if Ihe 
defendant suhinils lo llic iiirisdiclion ol 
llie Court ill India, where the suit is insti- 
tuted, such .submission is taken lo be only 
to the e.\lent of the iurisdiction possessed 
by such Court and no further. No amount 
of consent, waiver or acquiescence can 

confer such jurisdiction wliich such Court 
has not. AIR 1957 Punj 214 (218): ILK 
(1957) Puni 1032 (DB). 

(4) In tlie case of movables a suit for 

partition will lie in the Court within 
whose jurisdiction the property lies. AIR 
1952 Bom 365 (370) (DB). 

(5) Suit for partition covering both 

immovable and movable properlv — Suit 
not maintainable if only movable pro- 
perty is situated within Court's jurisdic- 
tion. (1963) 2 Andh WR 474: (1964) 1 

Andh LT 168. 

(6) Suit for maintenance with alter- 
native relief of pniiition of immovable 
properly outside jurisdiction of Court — 
Not maintainable in regard lo later relief. 
(1967) 33 Cut LT 1056: ILK (1966) Cut 
926. 

6. Clause (cl. — (1) Suit on mortgage, 
being a .suit for reliefs respecting immov- 
able properly, must be brought in the 
Court within the local limits of whose 
jurisclicion the properlv is situate. ('83) 9 
Col 733 (735)* AIK 19.54 MB 156 (158) 

• ('93) 17 Bom 570 (572) (DB) * (’76) 1 
Cal 163 (167): 3 Ind App 1 (PC) * (’68) 
9 Suth WR 170 (173) (FB) * (’06) 1 Ind 
Jur (NS) 319. 

(2) If the land is beyond the Court’s 
local jurisdiction, the suit is incompetent. 
AIR 1953 Bom 75 (76) • AIR 1952 Bom 
75 (75) (DB) • AIR 1935 Nag 192 (193): 
31 Nag LR 357 (DB). 

[See AIR 1938 Lah 226 (227).l 

(3) Court is not precluded in a suit 
for redemption from incidentally deciding 
questions relating to the mortgaged pro- 
perty held by the defendants outside the 
jurisdiction for the purpose of deciding 
plainlifT’s right lo recover the mortgaged 
properly within the iurisdiction. AIR 1951 
All 462 (467): ILR (1951) 2 All 703 (DB) 

• (’77) 1 All 431 (433) (DB). 

[Sec also (’80) 5 Ca! 928 (930) .1 

(4) A suit by a piirrhascr for conlri. 
hulion in respect of payment made on 
account of an arrear of revenue against 


a person on whose part there is no per- 
sonal obligaliun lo pay but whose estate 
alone is liable, must be hioughl within 
the local limits of the jurisdiction *>1 the 
Court where the properlv is situate. AIR 
1916 Mad 980 (981): 39 Mad 795 (DB). 

(5) A decree in a suit on Iiypolhecation 
bond tiled in Court whith has no juris- 
diction over Ijvpothccalcd properly, can 
he looked upon only as money decree. 
(’86) 8 All 117 (119) (DB). 

[Sec also (’Ol) 27 Mad 118 (119, 120).] 

(6) Where after the inslilution of a 
mortgage suit in a Court Iiaving jurisdic- 
tion but belore the passing of a final 
decce, the area in whicli the property is 
situate is transferred lo the iurisdiction 
of another Court, the final decree passetl 
by the Court where llio suit is instituted 
is not had. AIR 1925 Mad 117 (118) (DB) 
* AIR 1932 Sind 67 (69). 

[Sec also (’10) 7 Ind Cas 864 (1) (864) 
(Mad).] 

7, Clause (d). — (I) A suit falling 
under Clause (d) must be instituted in 
the Court within the local limits of 
whose iurisdiction llic properly is situate. 
AIK 1948 Fat 384 (385): 26 Pat 523 

(DB) * AIK 19.55 Sau 55 (55) * AIK 1941 
Cal 363 (304) * AIK 1941 Mad 91 (95): 
ILR (1941) Mad L57 • AIR 1919 All 
350 (350): 41 .Ml 513 (DB) * (’04) 6 Bom 
LR 301 (302) (DB) • (1966) 08 Bom LR 
886 (890): 1907 Mali L.I 98. (Decree- 
holder’s suit under Order 21, Rule 63 
that properly is liable to nttacbinent and 
sale — Properly situate in Poona — Suit 
in Bombay City Civil Court not main- 
tainable.) 

[See also (’69) 1 NWPIICH 288 (289).] 

(2) If llic properly be situate within 
iurisdiction, the Court has power to try 
a suit in respect thereof even though the 
parlies may happen to be residents in a 
foreign Stale. AIR 1915 Mad 116 (110) 
(DB). 

[See also AIR 1941 Bom 247 (249, 
250); ILH (1941) Bom 361 (DB) • AIR 
1941 Mad 91 (95, 96); ILR (1941) Mad 
157.] 

(3) It is necessary that the suit it- 
self is for the purpose of determining 
rights to or interest in immovable pro- 
perly; it is not enough, for the clause to 
apply, lo say that the relief granted in 
the suit would indirectly afTecl rights in 
immovable properly. AIR 1923 Mad 109 
(110) (DB) * AIR 1931 Lah 673 (674). 

(4) Following arc not suits within 
Clause fd) notwithstanding the fact that 
the relief claimed may indirectly aiTect 
right to or interest in immovable pro. 
pcrly: 

(a) A suit for a declaration that a will 
is a forgery. AIR 1923 Mad 109 
(110) (DB). 

(h) Suit for declaration that n cerlnin 
adoption i.s invalid. (’29) 30 ^iad 
LW 691 (695, 696) (DB). 

(c) A suit for an administration of an 
estate which dues not involve u 
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(f) 


(C) 


SecUon 16 — Note 7 (conid.) 

direct dealinj; nith pruperlv out- 
side iurisdielion. AIU 19!21 Low 
Bur S2 (80, 87); It Low liur Uul 
188 (DB). 

[See AIH 1920 Lnli oO^ (oOl). (Re- 
AIR 1920 Loll loO.}] 

;dso COM) 80 OM 809 (888).] 
liowcver AIR 1900 C'M 091 (092. 

01 Cal \VN 711 (IJB). 
I or ad[uinislr:dion ol eslal(^ 

()1 deceased • — One ilein ol ininiovablc 
properly siliiak: outside jurisdielion — 
Suit not one tor delerminalion of n«Ll 
to imiiHU-aljle properly — It can be tried 
by Court it any part of cause of action 
arises wilhin its iurisdiclion. ILU 80 Cal 
809; 82 Iiid App 108, Bel. on; AIR 1920 
Lab 008. Dissented from.)] 

(d) A suit for dissolution of partner- 
ship, (’aa) Madh BL.I 1958 IICR 
1074 (1070) (DB) ♦ (’19) AIR 1919 
All 850 (850): 41 All 518 (DB). 

Suil to have certain lands refiis- 
lered as owner in the revenue re- 
cords. ('95) 19 Bom 48 (45) (DB). 
A suit for money paid as compen- 
sation for land acquired under the 
Land Acquisition Act. (’83) (5 Mad 
844 (847) (DB). 

A suit on an agreement to lease. 
(’74) 22 Sulh WR 287 (287) (DB) 
♦ (1902) 40 Mys LJ 1053 (1054). 

(Suit for recovery of rent under 
agreement of lease.) 

[But sec (’06) 88 Cal 1005 (1075) 

(DB).] 

A suit under Section 36 of the 
Bengal Money I.endcrs Act (1940) 
to rc-open a mortgage decree. AIR 
1942 Cal 09 (71): ILR (1942) 1 

Cal 285 (DR). 

(i) A simple suit for recovery of nuiney 
under a Ducign iudgnicnt. AIK 
1958 Mad 208 (205) (DB). 

(5) The words “determination of any 
right" do not only mean determination 
of an existing right: these words als^o 
include the determination of a ngni 
claimed which may not be m 

at the time the suit is 
Bom 247 (249): ILR (1941) Bom 361 

(DB). (Suil for specific Performance and 
possession.) * AIR 1916 Bom 272 (273) 
40 Bom 337 (DB). (Suit for maintenance 

praying for charge on land.) 

(6) Suits in respect of the following 
righl.s fall under the c|ausc . 

(a) A right to 

A riglil to the possession and 

manaBcmenl of « saranjam. (91) 1 

Bom 247 (256) (DB). 

A rioht to open a water course 

through land. (1865) 4 Suth WR 

107 (107) (DB). 

A rkdil to hold land free of Gov- 
ernment a.s-sc.ssmenl. ('74) 11 Bom 
IICR 1 (2) (DB). (A case under 

[Bul^sw'rOsT 20 AH 35 (30, 37) (FB).] 


(h) 


(b) 


(c) 


(cl) 


(e) A mortgage right. (’74) 8 Mad HCR 
100 (102) (DB;. (Mortgage of a 
house standing on site exclusive of 
site — Limitation Act.) 

(i) Varshasans (annual allowance) 

charged on immovable properly. 
('99) 28 Bom 22 (26) (DB). 


(g) A right to lew toll on all imports 
and exports from a Stale into 
British teirilory. (’01) 33 Bom 373 
(876). 

(h) A right to emoluments of a heredi- 

tary oirice arising out of a grant 
by the sovereign pow'cr. but not if 
the emolument is due by custom. 
(1887) 2 Moo Ind App 23 (.85, 36) 
(PC) ♦ ('82) 6 Bom 512 (515) 

(FB). (3 Bom 28, Not followed.) 

* (’99) 22 Mad 351 (.3.52) (DB). 

(i) A right to eject a person from 
land coupled with a right to re- 
cover rent. AIR 1923 Cal 619 (621) 
(DB). 

(i) A right to future rent where such 
right is denied, but not a right t^o 
arrears of rent accrued due. ( 99) 
23 Bom 22 (30) * ('95) 5 Mad L 
Jour 95 (99) • AIR 1955 All 416 
(416) (DB) * ('69) 6 Bom HCR 

(AC) 29 (30) (DB) * ('99) 26 Cal 
204 (218) * (’97) 19 All 450 (451) 
(DB) • AIR 1923 Cal 619 (621) 

(DB). 

(k) A right to maintenance or other 

amount to be charged on immov- 
able properlv. AIR 1953 Orissa 
25 (29): ILR (1952) Cut 451 (DB) 

* AIK 1916 Bom 272 (273): 40 Bom 
.337 (DB) * (’71) 15 Sulh WR 277 
(278) (DB) * AIR 1926 ‘ Lah 660 
(66!) ♦ AIR 1935 Mad 1043 (104.3) 

* AIR 1968 Cal 305 (309). 


[See howerer AIR 1961 Orissa 69 (70): 
>6 Cut LT 274. (Suit for reducing amount 
)f maintenance charged on propertv — 
Jeclion 20 (c) and not Section 16 (d) 

'Tbui’L (’83) 9 Cal 535 (555) (DB).1 

(l) Suit for recovery of dower debt 

and declaring it a charge on the 
estate. AIR 1948 Pat 384 (385): 26 
Pal 523 (DB). 

(m) Suit under Para. 20 of Sch. II 
(now repealed) to file an award 
declaring the proprietary title to 
immovable property. AIR 1933 All 
380 (.382): 55 All 542 (DB). 

(n) A suit under Order 21, Rule 63, 

C. P. C. for determination of right 
or interest of judgment debtor in 
the attached properly. (1966) 68 

Bom LR 886 (890): 1967 Mah LJ 
98. 

(7) Where a dispute referred to arbi* 
ration out of Court involves the deter- 
ulnation of a right to or interest in im* 
povablc properly, the Court will have 
lo iurisdiclion to file the award if the 
iroperlv is .situate outside the junsdic- 
lion. AIR 1938 Lah 226 (227) (DD) • 
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AIR 1934 Lah 652 (053) (DB) * AIR 

193-1 Slml 183 (181). 

(8) A suil for the recovery of commis- 
sion on coal sold by the plainliflf during 
the term of the lease of coal mines in 
favour of the defendant docs not fall 
under this clause. AIR 1918 Nag 280 
(287); ILR (1918) Nag 200. 

(9) A suil for damages for breach of 
an agreement to sell immovable property 
does not relate to any right or interest 
in immovable property. The mere fact 
that the plaintilf prays for a charge on 
the properly does not bring it within 
Clause (d). (’55) 1955-2 Mad L Jour 228 
(229). 

8. Clause (e). — (1) This clause applies 
to all wrongs of a civil nature alTccling 
immovable properly such as trespass, 
nuisance, etc. Such suits must be insti- 
tuted in the Court within the local limits 
of whose iurisdiclion the properly is 
situate. (’93) 20 Cal 689 (092) (DB) * 
AIR 1922 Bom 188 (188): 40 Bom 108 
(DB) * (’54) Madh BU 1954 IICR 05 
(08). 


9, Clause (f). — (I) Where moveable 
properly situated in a foreign Stale and 
belonging to a person within the iuris- 
diction of an Indian Court is under 
attachment of a Civil Cour of such 
foreign State, the Indian Court has no 
iurisdiclion to deal with such moveable 
property. (’12) 14 Ind Cas 279 (282) 
(DB) (Mad). 

(2) Where the properly in question is 
claimed by the plaintilT under the sale 
and his ease is that the properly is not 
liable to attachment in execution of a 
decree against his vendor, the suil in 
cfTect is for the recovery of the properly 
after the declaration of his title to him. 
AIR 1965 Assam 35 (36): ILR (1965) 17 
As.sam 17. (It is the substance of the 
plaint which has got to be looked into 
and not the language of the relief. Sec- 
tion 10 (f) applies.) 


10, Proviso. — ( 1 ) This proviso is 
based on the well-known maxim, equity 
acts in personam, whereby the Court 
looks to the fulfilment of its decree to 
the person of the defendant. (’.55) Madh 
BLJ 1955 IICR 1074 (1077) (DB). 

[See also (’09) 36 Cal 233 (235): 1 Ind 
Cas 927 (928) • AIR 1965 All 72 (75. 

76): 1963 All LJ 1089 (DB).3 


(2) The iurisdiclion of Courts in thi 5 
country is governed and must be ascer 
tained by the same principles except sc 
far as they may be at variance with the 
legislative enactments. (1900) 24 Boir 
407 (411) (DB) • AIR 1934 Sind 122 
(127): 28 Sind LR 54 (DB). 

(3) The proviso applies only where 
the relief is re.specting immovable pro- 
perty situated within and not bcvoml 
India. (’09) 33 Bom 373 (.375) (DB). 

(4) If the relief sought is In respect ol 
movable property situate in a forcigr 


Stale and can be obtained entirely 
through llie personal obedience ot the 
defendant, within iurisdiclion, a decree 
in personam can he passed. (’12) 14 Ind 
Cas 279 (282) (DB) (Mad). 

(5) Even if the proviso might not he 

applicable to eases of land silualc out- 
side British India, the English law with 
regard to iurisdiclion in personam would 
apply lo Courls in India, if the relief can 
be obtained entirely tlirough the personal 
obedience of the defendant. AIR 1922 
Bom 188 (188): 46 Bom 108 (DB) * 

(1900) 24 Bom 407 (414) (DB) * ('09) 33 

Bom 373 (375, 376) |DB) • AIR 1928 

Nag 56 (.58): 23 Nag LR 170. 

(6) The members of n joint Hindu 

family wlio have severed their status of 
coparceners, by notice of demand for 
partition in a suit instituted in a Court 
in India, against (he karta of llic family 
in India, lor partition of properties 
situated in India, though not entitled to 
ask for a partition in respect of proper- 
ties situated in a foreign territory, can 
ask for a relief not for partition of the 
properties, but for an account of the in- 
come of those foreign properties and 
payment of llieir sliarc in llie income. 
AIR 1955 Mad 029 (035): ILR (1956) 

Mad 282 (DB). 

[See also AIR 1951 All 462 (407): ILR 
(1951) 2 Ail 703 (DB).] 

(7) For the applicability of the pro- 
viso the properly must be held by or on . 

behalf of tlic defendant. (1965) 1 Mad 

LJ 313: ILR (1965) 2 Mad 516. 

(8) For the applicability of the proviso 

the relief must be one which can be ob- 
tained enlirelv through the personal 
obedience of defendant. (’12) 17 Ind Cas 
758 (7,58) (DB) (Mad) * ('93) 20 Cal 

689 (692) (DB) * ('96) 20 Bom 495 (.500) 

(DB) * (’99) 26 Cal 891 (921. 922). 

[Sec also AIR 1961 Cal 422 (420 lo 

429). (Consent decree creating charge on 
property situate outside territorial juris- 
diction of Court is not unlawful. In exe- 
cution, Court has jurisdiction to appoint 
receiver for that properly.)] 

(9) The proviso cannot be used to 
enlarge the scope of the principal sec- 
tion. It applies only to those categories 
of cases provided in Clauses (a) to (f), 
which are limited lo instances where the 
relief asked for can entirely be obtained 
by compelling the personal obedience of 
the defendant. (’,55) 1955-2 Mad L Jour 
228 (230). 

(10) The expression ‘personal obedi- 
ence must be interpreted with s^iecial 
reference to the fact (hot the defen- 
dants reside or work within the juris- 
diction of the Court whose order Is to 
he obeyed; the obedience must be such 
ns the defendanl.s could render witliout 
going beyond jurisdiction. (’05) X Nag 
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LR 121 (121) ^ CUO) 2;{ Rom 7r)0 (759) 

(DR). 

(11) In (lie c-nso of moro than one 

dclendjinl, the proviso will not npplv 
unless all the defondanls reside or work 
wilhin Ihe iurisditlion. ('09) 23 Rom 
756 (759) (DR) * AIR 1024 Cal 443 (444) 
(DR) * (’05) 1 Na« LR 121 (124). 

(12) The onus is on the plaintifT lo 
show that the defendant is personally 
sul)icel lo the Couil’s iurisdiclion. ('80) 
6 Cal L Rep 417 (420) (DR). 

(1.3) A suit for rent is not a "suit lo 

ol)lain relief respeclin" immovable pro. 
pcrlv” wilhin the moaning of the pro^■iso 
and is not governed 1)V this section but 
by Section 20. AIR 1955 All 416 (416) 
(DR) * AIR 1935 Mad 545 (545). 

(14) When relief is claimed on basis 

of a contract, the action is a personal 

action. A suit for recovery of arrears of 

rent is one on conliact and can be fded 
in Court in India, witluii whose jurisdic- 
tion defendant is, even though premises 
arc outside India. AIR 1058 (jal 700 
(701): ILR (1951) 1 Cal 503 (505) (DB). 

(15) A suit for di.ssolution of partner- 
ship is not a suit to obtain a relief res- 
pecting. or compensation for, wrong to 
immovable proi)crlv. (’55) Madli BL.I 
1055 IICR 1074 (1077) (DR). 

(10) Mortgagee, giving up his seciirily 
is entitled lo seek personal relief against 
mortgagor in Court within whose juris- 
diction mortgagor resides or carries on 
business. AIR 1904 Mad 527 (528): (1904) 
2 Mad LJ 250 (DR). 

11. '‘Held by or on behalf of tlic defen- 
dniit.” — (I) In a suit for damages for 
trespass on land where the plaint alleges 
that the land in dispute was in posses- 
sion of the plaintifT, he is not entitled lo 
the henefit of the provi.so. (’93) 20 Cal 
689 (692) (DR). 

(2) The properly must be held by or 
on behalf of the defendant at the time 
of the institution of the suit. ('91) 1891 
Pun Re No. 39, p. 220 (221). 

(3) It is permissible to ignore the 

criterion that the immovable property 
should be held by the defendant at the 
time of the institution of the suit if the 
relief claimed by way of damages is 
obtainable entirely through personal 
obedience of the defendants. The case, 
therefore, came within the ambit of pro- 
viso lo Section 10. (1905) 1 Mad \J 313 

(317): IDH (1905) 2 Mad 540. (Suit for 
(•(unpcnsalion for wrong done lo linmov- 
iiblc propt'rly.) 

12. Speeinc perforinnrtce. — (1) A .suit 

by Ibc vendor for spccille performance 


of a cfmtracl to sell land is not a suit in 
respect of immovable property, but the 
c.M-se iniglil be dllTercnl if the suit Is bv 
the vendee. AIR 1016 Low Rur 44 (45) 
(DR) * AIR 10.33 Mad 430 (4,37). 

(2) Suit for speeiric performance of 
the contract lo .sell land is one for the 
dclcrniinalion of a right lo immovable 
prf)pcrtY and there i.s no di/Tcrcnce be- 
tween a suit In’ the vendor or a suit by 
the purchaser. (*09) 3 Ind Cas 570 (577) 

(Nag). 

(3) A suit by the vendor to enforce 
specific performance of a contract to 
purchase land is a suit coming under 
Clause (d) and a suit bv Ihc vendee is 
covered l)v Ihe proviso. AIR 1950 Mad 
272 (272) * AIR 19,33 Mad 4,36 (437) * 
AIR 1901 Cal 193 (194): 65 Cal WN 661. 
(Suit for specific performance of con- 
tract lo sell land in India — .Vendor in 
Pakistan — Indian Courts have jurisdic- 
tion lo entertain. AIR 1950 Mad 272, hel. 
on.) 

[See also AIR 19.35 Pat 220 (221).] 

(4) A suit for specific performance and 
possession by the vendee falls, in res- 
pect of the former relief, under Cl. (d) 
of this .section and in regard to the 
latter relief under Clause (a), and a 
Court wilhin whose local jurisdiction 
the properly is situated can entertain 
the suit. AIR 1941 Rom 247 (249, 250)- 
ILR (1941) Rom 361 (DB). 

(5) A suit to recover unpaid purcha.se 

money of land sold is not one coming 
under Section 16, Clause (d). ('ll) 10 

Ind Cas 267 (267) (DB) (Mad) * AIR 
1920 Mad 578 (578). (Following 10 Ind 
Cas 267.) 

[Rut see AIR 1933 M,ad 4.36 (437) ♦ 

(’08) 1908 Pun Re No. 122 p. 560 (551, 
552).] 

13. *'Ae!ualIy and voluntarily resides.” 
— See Section 20. 

14. “Carries on business”. — See Sec- 
tion 20. 

15. ‘‘Personally works fop gain.” — See 
Section 20. 

16. Chartered High Courts. — (1) 'The 
section docs not apply to Chartered 
Courts in the exercise of their original 
civil jurisdiction. See Section 120. 

(2) The High Courts of Calcutta, Mad- 
ras and Bombay only have original civil 
iurisdiclion. The exercise of their ordi- 
nary original civil iurisdiction is ^vern- 
ed bv Clause 12 of the Letters ^P«*e"** 
.Sec Clause 12 Letters Patent (Calcutta. 
Madras and Bombay). 

17. Exphinallon. — See Notes 1. 6, 9, 

10 . 
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17. Suits for muiiovcuble property situate witliin jurisdiction of different 
Courts.— Where a suit is to obtain relief respecting, or compensation for wrong 
to, iminoveable property situate within the jurisdiction of different Courts, the 

suit may be instituted in any Court within the local limits of whose jurisdiclion 
any portion or the property is situate : 

Provided tliat, in respect of the value of the subject matter of the suit, the 
entire claim is cognizable by such Court. 

S. 19; 1877, Ss. 19, 22, 23, 24; 1859 Parts of Ss. 11 and 12.] 


SECTION 17 — SYNOPSIS 

1. .Aiiplieubillty, scope and object. 

2. '^Courts.” 

3. Selection of foriim. 

4. Different causes of action. 

6. Separale sulls. 

0. withdrawal of pari of claim. 

7. Execution. 

8. Chartered Hl{»h Courts. 

TOPIC INDICATOK 

AbmidfHiinenl ot cliiiin. Si-c Note G. 

Mar of second suit. See Nole 5. 

Compromise ol chiim. Sec Nole G. 

MulliJsuiousuess, See Nole 4. 

1. Applicability, scope and object. — (i) 

\Vhere a sail is to obtain a relief in res- 
pecl of properly situalcd in the Jurisdic. 
lion ol dillrenl Courts, llie sail can be 
broughl in any one of (lie Courts and 
such 0)urt can deal witli tlie whole of 
the properly, llioui'h some portion of it 
is situated outside its jurisdiclion. AIK 
19, '•>2 Na" 303 (.304) : ILK (1952) Nag 182 
(TK). (AIK 1942 All 387: ILK (1942) All 
8G2, Doubted) • AIK 1954 Madh B 1.51) 
(158) (DBi * (’51) 87 C.'d L Jour .375 
(378) (DB) AIK 1941 Lah 347 (351) 
(DB) * AIK 1941 Mad 129 (136) (DB) • 

(87) 14 Cal GGl (0C7, C70) (DB) • AIK 
1934 Pal 292 |29C): 13 Pal 480 (DB) * 
AiK 19.30 PC 188 (189): .54 Bom 495: 57 
hid App 194 • ( 08) 30 All .500 (501, 562) 

(FB) * (’07) 5 Cal L Jour 580 (581, 582) 

(DB) • AIB 1920 Lah 503 (.504) (DB) • 

( 10) 5 hid Cas 8.53 (8.38) (DB) (Lah) * 
AIK 1929 Oudh 341 (.347): 4 Luck 57,3 
(DB) • AIK 1907 All 375 (377): 1907 All 
WK (IIC) .52 • AIK 1908 Mys 82 (84): 
(1967) 1 My.^ LJ 27 * AIR 1953 Orissa 25 
(29. ,30) : (19.53) 19 Cut LT 1 (DB). 

(2) Seclion applies whether several pro- 
perties are situated in different districts 
or the same properly extends over several 
districts. (’82) 8 Cal 70.3 (705) (DB). 

(3) For the applicability of the section 
the properly must, in the particular cir- 
cumstances of the suit, be capable of be- 
ing described as a single entity. AIR 1942 
AM 387 (389): ILR (1942) All 862 (DB). 

(4) The section is intended for the be- 
nefit of suitors and to prevent multipli- 
cilv of suits. (’94) 16 All 359 (363) (DB). 

(5) Seclion embraces evidently all the 
suits relating to immovable properly to 
which S. 16 may apply. (1861) 1861 SDN 
W 088* 

(6) The section applies only where the 
Droperlies are situated in India and in 
jurisdicUons to which the Code applies. 

IVoL 2.1 3 A. H. ill 


AIR 1942 Mad 614 (010): ILR (1942) Mad 
376 (DB) • AIK 1911 Lah 347 (3.53) (DB) 
• AIK 1911 Nag 30 (50, 58, 59): ILR 
(1941) Nag 1 (I B) » AIK 1914 PC 140 
(I48|: 12 Cal 110: 41 Iiid App 197 • AIK 
19.30 PC 188 1189. 1901: .54 Bom 495; 57 
hid App 194 * AIK 10.38 Bom 121 (124). 
ILK 119.37) Bom 895 (DB) * AIR 1935 
Nag 192 (193): 31 Nag LR 357 (DB) • 
AIK 1919 PC 150 (152): 42 Mad 813: 
1(> Ind App 151 * (’95) 17 All 483 (485) 
(DB). 

[See AIK 1941 Mad 129 (132) (DB).] 

(7) Once the Court seized of jurisdic' 
li<»n in the ca.se. .such juri.sdiction would 
continue til) Die disposal of llic suit and 
would not be allecled by a portion of llie 
leri’ilory in wiiicli part of the properly is 
situate, ceasing to be a part of British 
India, pending the decision of the suit. 
AIK 1913 j C 24 (281; ILK (1943) Kar 
IFC) 21: 1943 FCK .39. (AIK 1942 Mad 614: 
Il-K (1942) Mad 376, All'inned.l 

(8) I iider the Code of 1859, leave had 
to be obtained from a superior Court to 
institute a suit in one Court in respect of 
properties situalcd in .several districts. No 
siuh .sanction is now necessary. (’81) 3 
All .508 (573) (DB) * |’78-80) 2 All 241 
(247) (DB) * (’09) 12 SiKli \VR 328 (328) 
(DB) • ('91) 1891 Pun Re No. 10 p. 83 
(85). 

|9) Tliere being no inconsistency in this 
.section, its provisions applied to rent 
suits in Oudh filed under the Oudh Rent 
Act. AIR 1920 Oudh 341 (347): 4 Luck 573 
(DB). 

(10) The provisions of this section were 
applied to an application for filing an 
award under the now repealed Sch. IL 
para 20. AIR 1942 Sind 79 (80): ILR 
(1942) Kar 30 (DB) * Allt 1941 Mad 129 
(134, 1.37) (DB). 

(11) Section cannot apply to suits in 
respect of immovable property, which arc 
not of any of llie categories mentioned in 

S. 16. AIR 1942 Cal 69 (72): ILR (1942) 1 
Cal 2.35 (DB). 

(12) Where suit properly situated in dif- 
ferent places was alienated to different 
persons there being a single cause of ac- 
tion to recover properly, suit is not bad 
for mullifariousncss and is covered by 
S. 17. AIR 1968 Mys 82 (84): (1967) 1 
Mv.s LJ 27. 

2, ‘|Coup|s.” — (I) The word “Courts'* 
in this section must be held as meaning 
Courts t<j which tlie Code applies. AIR 
1941 Mad 129 (137) (DB) • AIR 1930 PC 
188 (190): 54 Bom 495; 57 Ind App 104 • 

I 4 
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(’19) AlU 1919 PC 150 (152): 42 Mad 813: 
46 Ind App 151 * AIR 1936 PC 189 (191): 
15 Pat 567: 63 Ind App 311 * AIR 1914 
PC 140 (148): 42 Cal 116: 41 Ind App 197 
• (’95) 17 All 483 (484, 485) (DR) * AIR 
1938 Rom 121 (124): ILR (1937) Rom 895 
(DB) * AIR 1929 Lah 24 (26) (DR). 

(2) Where some of Ihc lands comprised 
in a mortgage are situated in the jurisdic- 
tion of Court A and some in a scheduled 
district to which the Code does not apply, 
the Court A cannot, in a suit for sale on 
the mortgage, order the sale of the pro- 
perly in the scheduled district. AIR 1919 
PC 150 (152): 42 Mad 813: 46 Ind App 
151 * AIR 1930 PC 188 (190): 54 Rom 495; 
57 Ind App 194. 

[But see AIR 1934 Pal 292 (296): 13 
Pat 486 (DB).] 

(3) The words “within the jurisdiction 
of different Courts’ in S. 17 mean “with- 
in the jurisdiction of different Courts in 
India, except the areas as mentioned.'’ AIR 
1955 Cal 159 (161) (DR). 

3. Selection of forum. — (1) A portion of 
the property must actually he c.xisting in 
the jurisdiction of the Court in which tlic 
suit is brought. AIR 1938 Bom 121 (122): 
ILR (1937) Bom 895 (DB). 

(2) Where a mortgage deed mentioned 
non-existent properly within one local area 
and existing property in another, the Court 
having jurisdiction over the former area, 
is not competent to entertain a suit on 
the mortgage and grant a decree for sale. 
AIR 1914 PC 67 (71): 41 Cal 972 (988): 41 
Ind App 110. 


(3) Where the plaintiffs brought a suit 
in Cuttack Court for declaration of title 
and injunction against two sets of defen- 
dants resident within Cuttack and Ken. 
drapara jurisdictions in respect of pro- 
perties also situate within those two juris- 
dictions, the suit, as framed was not bad 
for multifariousncss and was maintain- 
able in Cuttack Court under S. 17 read 
with O. 1, R. 3, C. P. C. AIR I960 Orissa 
159 (160. 161). (AIR 1952 Nag 303 (FB), 
Foil.; AIR 1942 All 387, Diss. from.) 


(4) Sections 16 to 18 deal with suits re- 
lating to immoveable properly and suits 
relating to mixed actions. A reading of 
Ss. 15 to 20 lead to following legal con- 
sequences (1) that a Court has jurisdiction 
to entertain a suit if the cause of action 
arises within its jurisdiction though de- 
fendant does not reside therein and (2) 
that a Court has iuri.sdiction to entertain 
a suit if the defendant carries on business 
within its jurisdiction though cause of ac- 
tion arose outside it where therefore, cause 
of action arose in Pakistan, and the de- 
fendant was carrying on business at Dc4hi, 
rniirls in Delhi can entertain a suit. 

57 pl PR 51: ILR (1955) Pun) 

633 (636. 637). 

4 DlfTercnt causes of acllon. — (1) Where 
a plaintiff has two or more of ac- 

tion In the suit, he can take advantage of 


the provisions of this section if the join- 
der of such causes of action is permitled 
bv the provisions of O. I, R. 3 and O. 2, 
H. 3. If the joinder of such causes of ac- 
tion is bad for multifariousncss, then the 
suit cannot be tried in either of the 
Courts wilhin wliose jurisdiction the pro- 
pcrlies are situate. AIR 1940 All 205 (200) 
(DB) * AIR 1933 Mad 622 (624) (DB) • 
(’81) 7 Cal 739 (745) (DB) * (’01) 4 Oudh 
Cas .397 (403) * (’10) 5 Ind Cas 835 (838) 
(DH) (Lah) * (’13) 21 Ind Cas 4.38 (410) 
(DB) (Cal) * AIR 1968 Mys 82 (84): 

1 1967) 1 Mys LJ 27. 

(2) Where in a suit for partition, the 
pi(*perlics are situated in two territorial 
jurisdictions and the causes of action in 
respect of two sets of properties are dis- 
tinct such suit is not maintainable in 
one jurisdiction. AIR 1964 Pol 79 (80) 
(DB). 

5. Separalc .siills, — (1) Where the plain- 
tiff lias a cause of action in respect of 
properties situated wilhin the iuris- 
diclion of different Courts, there 
are two courses open to him — (1) 
he may file a suit on the whole claim 
in any one of the Courts or (2) he may 
(lie separate suits on the same cause of 
action in respect of each of the properties 
situated within the jurisdiction of the said 
Courts and none of such suits will operate 
as a bar to the others. AIR 1917 Mad 3.50 
(351) (DB). (Suit for partition.) • (’67) 3 
Mad HCR 376 (377) * (’84) 1884 Pun Re 
No. 162 p. 408 (410). 

[See also (’05) 28 Mad 216 (223, 224) 
(DB) * (’70) 5 Mad HCR 419 (421, 422) 
(DB).] 

6. Wilhdraw*al of pari of claim. — (1) 

Where a suit is brought in B in respect 
of the properties situate, one in B District 
and the other in A district, and the claim 
in respect of the lands in B is withdrawn 
or compromised or ab.'indoncd bv the 
plaintiff, the B Court does not thereby 
lose its jurisdiction to proceed to ndjudi- 
cnle on the claim respecting the property 
in A unless the withdrawal or compromise 
or abandonment is fraudulent or is a mere 
device to evade the provisions of the 
Code as to local juristliclion. (’08) .30 All 
.560 (566, 567) (FB). (1885 All WN 125, 

Overruled.) 

[Sec also (’94) 16 All 359 (363) (DB).] 

(2) Where a suit in respect of a house and 
certain land was filed in a Court 
williin whose jurisdiction the house alone 
was situate and an appeal from the decree 
in the suit was filed in the Court to which 
appeals lie from the decrees of that Court, 
it was held that the fact that the plain- 
tiff abandoned his claim in respect ol 
the house in appeal and that the appeal 
related only to the land which did not lie 
within Ihc jurisdiclion of the Appellate 
Court, would not affect the furisd^ction oi 
that Court to hear the appeal. AIR 
Oudh 65 (69) (DB). 
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18. Place of institution of suit where local limits of jurisdiction of Courts are 
uncertain. — (1) Where it is alleged to be uncertain williin the local limits of the 
jurisdiction of which of two or more Courts any immoveable property is situate, 
any one of those Courts may, if satisfied that there is ground for the alleged un- 
certainty, record a statement to that effect and thereupon proceed to entertain 
and dispose of any suit relating to that property, and its decree in the suit shall 


ScelioD 17 — Note 6 (conld.) 

(3) The fact that at the lime of the 
decision the plainlilf is found not to have 
title to a portion of the property witliin 
iurisdiclion, as alleged (h>es not lake 
away the inri-sdiclion unless the inclusion 
of such portion is not t)ona tide. AIU 
Nag 189 (191): 26 Nag LK 103. 

7. Exeeiillon. — (1) No Court can e.xecute 
a decree in which the subjecl mailer of 
the suit or of the application for execu- 
tion. is properly situated enllrelv oulsi<le 
the local limits of its jurisdiction. (Til 
39 Cal 101 (108) (DM) * (’90) 17 Cal 699 
(7031 (I-'H). 

Also see S. 38. 

(2) Where a Court has ac(|uired, under 

this section, iuri.sdicli<»n over properly 
situated partly within its limits and part- 
ly outside it, it will continue in execulion 
proceedings also. |'92) 19 Cal 13 (l.'>| 
(DM) * AIM 1933 Lah (587 (087): 14 Lali 

4.'’>7 (’73) 11 Mong LM .OO (64. 06) (SB)* 

AIM 1925 Pal 139 (139. 140) (DM). 

[See also {'lb) 23 Sulh WR 154 (155) 
(DM).] 

(3) The reason is that the proceedings 
in execution of a decree are only a con- 
tinuation of the proceedings in (he suit 
in which llic decree is passed. See (*02) 
1902 Pun Re No. 8. p. 30 (33) (DM). 

(4) If a Court ha.s jurisdiction to Irv 
Ihc suit and to pass a decree therein, it 
has iurisdiclion to sell all ll)c properties 
comprised in (ho decree though sonic of 
them may he beyond its iuri.sdiclion. The 
Court may. however, in its discretion, 
under S. 39 of the Code, .send tlie decree 
for e.xecution to the other Court. (’92) 19 
Cal 13 (16) (DM) • AIR 1925 Pal 139 
(140) (DM). 

8, Chnricrcd High Courts. — (1) This 
section does not apply to Chartered High 
Courts in the excrci.se of their original 
civil jurisdiction. (‘55) AIR 1955 Bom 
bb (58). 

(2) Under Cl. 12 of the Letters Patent, 
the High Court can entertain a suit for 
land suiluate partly within and partly with- 
out the local limits of its ordinary origi- 
nal civil jurUdicion provided Ihc leave of 
the Court is first obtained. (’77) 2 Cal 445 
(463, 465) (DM) • AIR 1933 Cal 295 (.300): 
60 Cal .54 (DM) * (’98) 22 Mom 922 (926) 
• (’80) 4 Bom 482 (488). 

[See also I’Ol) 24 Mad 293 (295) (DM).] 

(3) For a suit under Cl. 12 of the Let- 
ters Patent for land .situate partly with- 
in and partly outside local limits of ori- 
ginal civil jurisdiction, it is not necessary 
that the cause of action should arise wi- 
thin such local limits or be one specifical- 


ly with reference tf» the portion ol the 
properly wilhin those limit.s. ('()8| 36 Cal 
28 1 40. 41). 

(4) WTiere the suit is for land situated 

oul.side (he jurisdiction of Ihc High Court 
and for mcncalilcs within the High Court 
has no iurisdiclion to deni with lands and 
no leave lo sue therein ran be given. 
(’96) 19 Mad 448 (451) (DM) • (’80) 4 

Mom 482 (488). 

(5) The restrielinns in Cl. 12 of the 
Letters Patent appl\ lo the ease ol a 
plaintiff ami not lo that of a defendant. 
(’97) 24 Cal 190 |193) * (TU) 37 Cal 907 
(911). 

(6) A suit lo determine title of land 
wholly within the original jurisdiction of 
Calcutta High Court <4iuld «)nlv be Insti- 
tuted in the High Court under Cl. 12 of 
LeMer^ I‘atenl. Jurixliclion of Mofussil 
(a>ui t as determijjcjl l*v Sei s. 17 amt 16, 
i^nivisions «)f (). 2. M. 3 Ci\ll P. C. do not 
give a Ct)nrl jnrisjliction wliich is not 
given t<i it under Ss. 16 and 17. AIR 1962 
Cal 616 (622). 

SECTION 18 — SYNOPISIS 

1. Scope. 

2. Allegation of iincortaioly. 

3. Non-recording of slnloment as (o ud- 

eertainiy. 

4. Objection lo jurisdiction. 

5. Iinniovable properly. See Section 16. 

TOPIC INDICATOR 

•Absence of Notification. See Note 2. 

Adiudicaliun of revenue authorities, if 
binding. .Sec Note 2. 

Execution proceedings. See Note I. 

Prior decision Is to boundary. See Note 2. 

1. Scope. — (1) The principle of this 
.section applies also lo execution proceed- 
ings though it does not, in terms, bind 
persons like execution creditors. AIR 1920 
Mad 505 (508): 43 Mad 135 (DM). 

2. Allegation of iinecrtainty. — (1) When 
an allegation as to the uncertainty of the 
properly in dispute lying within the Coiirl’s 
iurlsdietion is made, the Court must be 
satisfied that (here is such uncertainty; 
and if so satisfied, it may record a state- 
ment and proceed with the case. It must 
Irv the question it.sclf and cannot take 
the decision of a Revenue Court in res- 
pect of boundaries as settling tlic mailer, 
(’on 1901 Pun Re No. 1, p. 3 (p. 5) • 
(1864) 1864 .Siith WR I9I (192) (DM) • 
(’69) 11 Siith WR .389 (.391) (DM). 

(2) A former decision of Ihe Privy 
Council adjudging certain lands to be in 
particular jurisdiction is binding upon the 
Courts and removes the uncertainty in 
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have the same effect as if the property were situate witliin the local limits of its 
jurisdiction : 

Provided that the suit is one with respect to which the Court is competent 
as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-section (1), and an 
objection is taken before an appellate or revisional Court that a decree or order 
ill a suit relating to such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional Court shall not allow the 
objection unless in its opinion there was, at the time of the institution of the suit, 
no reasonable ground for uncertainty as to the Court having jurisdiction with 
respect thereto and there has been a consequent failure of justice 

[1882, S. 16A.] 

19. Suits for compensation for ^v^ongs to person or moveables. — Where a 

suit is for compensation for wrong done to the person or to moveable property, 

if the wrong was done within the local limits of the jurisdiction of one Court and 
the defendant resides, or carries on business, or personally works for gain, within 

the local limits of the jurisdiction of another Court, the suit may be instituted at 

the option of the plaintiff in either of the said Courts. 


Illustrations 

(a) A, residing in Delhi, heats B in Calcutta. B may sue A either in Calcutta or in 

Delhi. 

(b) A, residing in Delhi, publishes in Calcutta statements defamatory of B. B may .sue 

A either in Calcutta or in Delhi. 

[1877, S. 18.] 


Seclion 18 — Note 2 (contd.l 

the matter. (’72) 18 Suth WR 182 (183) 

(PC) 

(3) \yhcn there has been no notifica- 
tion fixing the boundaries of a particular 
district, that fact might create a reason- 
able uncerlainlv as to whether a certain 
properly is within that district or not. 
(’97) 24 Cal 449 (454) (DB). 

3. Non. recording of stalemenl as to un- 
certainty. — ( 1 ) The non-recording of the 
statement as to uncertainty will not vitiate 
the decree where the Judge has, in fact, 
brought his mind to bear upon the ques- 
tion. (’01) 1901 Pun Re No. 1. p. 3 (5). 

(2) It will not vitiate the decree unless 
it appears that no reasonable uncertainty 
existed at the lime of the suit, and there 
has been a failure of justice in consequ- 
ence thereof. AIR 1922 Cal 346 (346): 49 
Cal 37 (DB). 

4. Objection lo Jurisdiction. — (1) An ob- 
jection to jurisdiction must be taken in 
the Court of first instance and unless so 
taken, the decree of the trial Court can- 
not be set aside on the ground of uncer- 
tainty of its territorial jurisdiction. ( 08) 
7 Cal L Jour 152 (107) (DB) * ( 98) 1 
Oudh Cas 51 (53) (DB) * AIR 1928 Pat 
324 (325): 7 Pat 216 (DB). 

6. Immovable properly. — See Section 

SECTTON 19 — SYNOPSIS 

1. Scope. 

2. Wrong lo person or moveable pro- 

perly. 

3. Suit must be for compensaHon. 

4. Torts outside India. 

6. ^‘Resides." 

6. ^Carries on business** — See Sec. 20. 


7r “Personally works for gain** — See 
Seclion 20. 

8. Suits against Government — See Note 

1. Scope.— (1) Suils for compens.alion 
for wrong done lo the person or personal 
properly may be brought either where the 
wrong is committed, or where the defen- 
dant resides or carries on business or per- 
sonally works for gain. AIR 1915 Mad 
1206 (1207. 1208): 39 Mad 433 (439) (DB 

* AIR 1926 PC 88 (89) (PC) * Am 1934 
All 226 (230) (DB) * AIR 1952 Mad 481 
(484): (1951) 21 Com Cas 138. 

(2) Section 19 cannot be regarded ^ 
in the nature of an exception to S. 20. It 
is true that the provisions of S. 19, over- 
lap. to some extent the provisions of S. 20 
but is only an extension of S. 20. Sec- 
tion 19 appears to have been enacted only 
for the purpose of elucidating the posi- 
tion thal the place, where the wrong is 
done to the person or movable properly is 
the place where the cause of action arises 
within the meaning of S. 20 (c) of the 
Code. AIR 1961 Mvs 188 (189, 190): 39 
Mys LJ 270. 

2. Wrong lo person or moveable pro- 
perty. — (1) A wrong in this section, 
means the infringement of a legal right, 
and is consequently an actionable wrong. 
(1860) 8 Moo Ind App 103 (131) (PC) 
(’on 25 Bom 230 (236). 

(2) The seclion applies only to ac- 
rionable wrongs to the person or to 
moveable properly. ‘Wrong done to JJip 
person* connotes the same thing whicn 
is termed as trespass to ^the person. 
Wrongful attachment of one s unmove- 
^le property cannot amount to a 
pass to the person or wrong done lo 
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20. Odier suits to be instituted where defendants reside or cause of action 
arises. — Subject to the limitations aforesaid, every suit shall he instituted in a 
Court within the local limits of whose jurisdiction — 


(a) the defendant, cr each of the defendants where there are mure than 
one, at the time of the commencement of the suit, actually and volnn- 
^tariiy resides, or carries on business, or personally works for gain, or 


Seelloo 10 -- Xole 2 (contd.) 

llie person. (’54) Madh BLJ 1954 HCR 
05 (07). 

(3) Where wrongful criminal proceed- 
ings are instiUiled against a person and 
he is arrested thereunder, the arrest is 
a wrong done to his person and the 
Court oj the place where lie is arrested 
will have jurisdiction to try a suit in 
respect of such wrong. (’70) G lieng LH 
141 (144). 

(3a) .A suit (or damages for malicious 
prosecution can be cnleiiainod by the 
Court at the place where the plainlilf 
was served with the summons in the 
criminal case as the service of summons 
ol Ihe wrong done to the person. 
AIK 1905 bom lUO (110, 111): 1905 (2) 
Cri LJ 75: 00 Bom LU 829. 

[See also AIK 1901 Mys 188 (189): 39 
Mvs LJ 270. (Suit lor compensation for 
malicious prosecution — Not necessarily 
governed bv Section 19 in all cases.)] 

(4) Where piaintifF's cargo boats are 
wrongfully seized by the defendant, the 
seizure is a wrong done to moveable 
properly and a suit in respect thereof 
can be brought at the place where the 
seizure was made. (1805) 3 Low Bur Rul 
104 (105). 

(5) Where property is lost in one dis- 
trict and is found in another, a suit for 
its recovery may he instituted in the 
district in which it is found. (’08) 9 Suth 
WR 580 (580). 

(6) In suits relating to moveable pro- 
pcrlv the Court within whose jurisdic- 
tion the nu)veahle properly is kept has 
jurisdiction to try the case. AIR 1934 
All 220 (230). 

3. Suit mu.sl be for eotiipeiisalioD. — 

(1) Suits for iniunclions, c. g., against 
disturbances of rights of patent and 
trade mark, are excluded from the scoT)e 
of the section. See ('95) 19 Bom 557 
(504). 

(2) Where the defendant has, by 

means of a tort, be<'onic possessed of a 
sum of money at the expense of the 
plaintilT the plaintiff may elect to sue 
either for damages, for tort or for the 
recovery of money obtained by the de- 
fendant. In the former case, the suit 
would be one falling within this section 
and in the latter, within Section 20. AIR 
1930 Sind 229 (231): 30 Sind LR 182 

(DB). 

[See also (’53) AIR 1953 Madh B 38 
(30).] 

(3) A made over a sla<'k of hav to B 
in payment of his debt but as B could 
not carry it away. A agreed to keep it in 
his posse.ssion and to see that it was 
safe. A also agreed to pay its price if 


there was any damage to it. On demand 
bv B, A failed to hand back the stack 
or to pay its price as agreed. Thereupon 
B sued A claiming certain amount as 
damages on account of ‘wrongful conver- 
sion ol goods’. It was held that the suit 
was not one for damages for wrong 
done to moveable properly to which Sec- 
tion 19 could apply, hut was one for 
damages lor breach of contract and the 
place ol suit was to be determined with 
relerence to pjtjvisions in Section 29 
(51) 1951 Raj LW 433 (434) (DB). 

4. Toils outside India. — ( 1 ) Cases of 
wrongs committed outside India by 
defendants residing within the jurisdic- 
lion of the Court fall under Section 20 
and not under thi.s section. AIR 1915 Mad 
I2UG (1208): 39 .\Jad 433. 

3. “Resides.” — |l) The word "resides" 
iloes not apply to legal entities. Where 
a tort was ^■oInmilled for which the 
Secretary of Slate was liable, the suit 
could be brought only where the tort 
was committed and not elsewhere on the 
ground that he “resided" there. AIR 1927 
Mad 089 (090): .50 .Mad 449 (DB). 

(2) Suit against Government for arrears 
of salary and travelling allowance — 
Plainlifl residing at A but throughout 
lus service employed at place other than 
A — Notice under Section 80 given to 
Collector of A and suit liled in Court at 
A — Held. Court a| A had not jurisdic- 
tion to try suit under either Section 19 
or 20. .AIR 1900 All 159 (101); (I960) 2 
Lab LJ 305. 

(3) For fuller notes. See Section 20 

7. “Personally works for gain." — See 
Section 20. 

8. Suits against Governmnef. — See 
Note 5. 

SECTION 20 — SYNOPSIS 

1. SCOPE AND PRINCIPLE. 

' REsVdES” VOLUNTARILY 

3. Temporary and occasional resid- 

ence. 

4 . Several places of residence. 

6. Non-existent or abandoned home. 

0. Compulsory residence. 

7. “CARRIES ON BUSINESS” 

8. Business through agent. 

9. Suits against Government. 

19. “PERSONALLY WORKS FOR GAIN”. 

11. LEAVE OF COURT. 

12. ACQUIESCENCE IN INSTITUTION. 

13. ‘CAUSE OF ACTION*. 

14. “Wholly or in purl arises”. 

15. Notice under S. 80, Civil P. C. 

IG. Suits on contracts. 
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(b) any of the defendants, where there are more than one, at the time of 

the commencement of the suit, actually and voluntarily resides, or 
cairies on business, or personally works for gain, provided that in such 
case either the leave of the Court is given, or the defendants who do 
not reside, or carry on business, or personally work for gain, as afore- 
said, acquiesce in such institution; or 

(c) the cause of action, wholly or in part, arises. 

Explanation I. — Where a person has a permanent dwelling at one place and 
also a temporary residence at another place, he shall be deemed to reside at both 
places in respect of any cause of action arising at the place where he has such 
temporary residence. 



Section 20 — Synopsis (contd.) 

17. Place ol making of con- 

Iracl. 

18. Place <>1 bicacli or noii-per* 

lorinance. 

19. Place where money Is pay- 

able. 

20. Suits belwceii principal 

and a^cnl. 

21. Suit lor partnership 

accounts. 

22. Suits bclwceo banker 

and customer. 

23. Suits on negotiable instru- 
ments. 

24. Suits on assigned debts 
or contracts. 

25. Suits for contribution. 

26. Suits on torts. 

27. Suits for custody of minor. 

28. Suits for restitution of conjugal 
rights. 

29. Suits for divorce. 

30. Suits for maintenance. 

31. Administration suits. 

32. Suit to set aside decree, 

33. Suit to set aside document. 

34. Suit for Infringcmcnl of copyright 
trade-mark, etc. 

35. Suits against corporations. 

30. SUITS AGAINST FOREIGNERS. 

.37. REVISION. 

38. CHARTERED HIGH COURTS. 

1. Scope and principle. — (U Sec- 
tion 20 enacts the rule as to the fo^uni 
in cases of personal actions, and has i 

noolll (4577 (DR) * AIR 1931 

Mad 705 (707). . 

(21 The section is designed to secure 
that justice might be brought as near as 
possible to every man's hearth stone and 

‘nfl561^Puni*l299 • AIR 1963 SC 1681 
1683 : (19641 3 SCR 164. (Principle be- 
hind the provisions of CIs. (a) and fb) 
of Srclion 20 i.s thni the sinl be insliUiled 
a a place where the defendant is able 
To defend the suit without undue 

trouble.) 


[See also AIR 1967 Cal 24 (25): ILR 
(1960) 2 Cal 85. (Jurisdiction on basis of 
contractual clause — Court wherein evi- 
dence is readily available has to be pre- 
ferred.) 

(3) Section 20 docs not relate to de- 
fect of jurisdiction arising out of nature of 
Court but about the place of trial of the 
suit. AIR 1950 Ajmer 49 (50). 

(4) If several causes of action are 
joined against a defendant, it Is neces- 
sary that the Court should have jurisdic- 
tion over all causes of action. Sec 

Note 13. i. 1 • In 

(5) The onus is upon the plaintiff to 

establish one or other of the fads men- 
tioned in the section. AIR 1952 31 

(32) (DB) * AIR 1930 Bom 150 (151): 

54 Bom 192 (DB). 

(6) After the question of local jurisdic- 
tion is decided, the question of pecuniary 
jurisdiction may arise before any plea 
affecting the suit is entertained. (1903) 
30 Cal 453 (457) (DB) * 1910 Pun Re 
No. 83. p. 242 (242. 243): 7 Ind Cas 718 

(718). , , . . 

(7) The rules stated in the various 

portions of the section are alternative 
and give a choice of forum to the plain- 
tiff. (1913) 21 Ind Cas 789 (801) 

(Mid) • (1949) 53 Cal WN 261 (265) * 
air 1936 All 514 (515) * ^IR 1923 Mad 
109 (111) • ('37) 20 Nag L Jour 238 

(240). , . 

(8) Very strong reasons must be 

shown for depriving a plaintiff of such 
right AIR 1914 Low Bur 37 (39): 7 Low 
Bur Rul 129 (DB). 

[See AIR 1956 Cal 33 (35).] 

(9) A plaintiff cannot lake advantage 
of his own default to choose his own 
forum. AIR 1921 Lah 213 (213. 214). 

(10) Court docs not get jurisdiction, 
where in order to bring a suit within 
the jurisdiction, the plaintiff makes a 
false avcmmenl. AIR 1923 All 137 (138): 
45 All 193 (DB) * 1955-2 Mad L Jour 

228 (229). , ,, 

Ill) A Court is not deprived of iis 
jurisdiction by the fact that the place 
where the cause of action arises ceases 
to be situate within its jurisdiction, or 
bv the defendant changing his residence 
lievond its jurisdiction. AIR 1928 Mad 
746 (747) (DB) ♦ AIR 1933 Nag 318 
1320): 29 Nag LR 342 ♦ 1869 Pun Re 
No. 88. 
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Explanation II. — A corporation shall be deemed to carry on business at its 
sole or principal otfice in ^[India] or, in respect of any cause ol action arising at 
any place where it has also a subordinate oliice, at such place. 

Illustrations. 


(a) A is a tradesman in Calcutta. 13 carries on business in Delhi. B, by his agent 
in Calcutta, buys goods of A and requests A to deliver them to the East Indian Railway 
Company. A delivers the goods accordingly in Calcutta. A may sue B for the price of 
goods either in Calcutta, where the cause of action has arisen, or in Delhi, where B 
carries on business. 

(b) A resides at Simla, B at Calcutta and C at Delhi. A, B and C being together 
at Benares, B and C make a joint promissory note payable on demand, and deliver it to 
A. A may sue B and C at Benares, where the cause of action arose. He may also sue 
them at Calcutta, where B resides, or at Delhi, where C resides; but in each of these 
cases, if Ilje non-resident defendant objects, the suit cannot proceed without the leave 
of the Court. 

I 

[1882 and 1877, S. 17; Letters Patent; Bombay, Calcutta and Madras, Cl. 12.] 
[a] Substituted for ‘the States’ by the Code of Civil Procedure (Amendment) Act, 1951 
(2 of 1951), S. 3 (1-4-1951). 

OBJECTS AND REASONS 


Explanation III of Section 17 of the 
Code ol 1882 related to the place wliere 
a suit arising out of a contract could be 
instituted. Tlie conimitlee have omitted 
this explanation, which has become un- 

Secllon 20 — iXolc 1 (eonid.) 

(12) A non-compliance with llic provi- 
sions of this section is not fatal to the 
iurisdiclion of the Court. .\1R 1955 Cal 
331 (,334). 

(13) Section 20 docs not apply to 
suits under Section 92 of the Code. AIR 
1955 Bom 55 (58). 

(14) Section 4 of the Displaced Per- 
son.s (Institution of Suits) .Act 1948, gives 
special right of forum to a displaced 
person as a plainlilT, notwithstanding 
provision of this section. AIR 1959 Cal 
281 (282) (DBl. 

(15) Cause of action arising outside 
iurisdiction of Nyaya Panchayal — Place 
of suing is not governed by SiMlion 41 
of Rajasthan Paiichayat .Act (1953) hut 
by Section 20 of Civil P. C. I9G2 Raj 
LW 412. 

(IG) Section 19, Civil P. C. cannot be 
regarded as in the nature of an excep- 
tion to S. 20 Civil P. C. No doubt the 
provi.«iions of the two sections overlap 
to some extent but Section 19 is only 
an extension of Section 20. AIR 1961 Mys 
188 (189): 39 Mys U 270. 

(17) Common Law rule that debtor 
to find creditor does not raise a fourth 
clause to Section 20. AIR 1968 Guj 276 
(280): 9 Gui LR 9.32. 

(18) Section 4 of Indian Independence 
Pakistan Courts (Pending Proceedings) 
Act (9 of 1952) creates an additional 
forum and does not bar jurisdiction of 
Courts otherwise competent to entertain 
.suits by virtue of Section 20 Civil P. C, 
AIR 1961 Rni 102 (105): 1961 Raj LW 
98. 


necessary owing to tile addition made to 
.'‘Ub-clauso (<■) ol this section of the words 
"wholly or in part” in reference to the 
cause ol action — See S. 0. R. 


2, “Actually and volunlurlly I'caldes.” — 

(1) .A Court can entertain a suit, if all 
the defendants reside within its jurisdic- 
tion even if the cause of action arises 
outside it, 1893 Pun Re No. 1. p. 1 (14) 
(FB) • AIR 1928 Nag 20") (296): 24 Nag 
LR 95 * ,\IR 19,5.5 Mad 96 (98. 100): ILR 
(195.5) Mad IIG (FB) * AIR I9IU All .350 
(.350): 41 All 513 (DBl * AIR 1921 Bom 
460 (400, 461): 45 Bom 1228 (DB) * AIR 
192,3 Cal CIO (621) (DB) • AIR 1920 Mad 
1207 (1207. 1208) AIR 1969 SC 552 (.5.54). 

(2) The expression ‘actually resides' 

means residence existing in reality and 
in fact and not merely in form, at Iho 
lime of the commencement of the suit. 
AIR 19.56 Pimi 188 (189): ILR (19.561 

Puni 1299. (Distinction between actual 
and conslnit live residence explained.) * 
AIK 19.58 Puni ,361 |,364): ILR (1958) 
Puni 682 * ILK (19541 Pimj 070 (674, 

675) • AIR 19.52 Raj 31 (32) • AIR 19,55 
Kulch 18 (19). (Having lamls and house 
in a place and making occasional visit.s 
to are not enough.) * AIR 1959 Raj 166 
(167. 168): ILR (19.59) 9 R.aj 62 (DB), 

/Actually and voluntarily resides — It 
does not mean legal residence.) 

(3) In every case residence is a ques- 

Ron of fact and it must depend upon 
the particular circumslance.s. AIR 19.54 
Trav-Co 141 (142) • AIR 1924 All 669 
(670) (DR) * (1936) 164 Ind Cas 907 

(912) (DB) (Cal) * AIR 1962 Raj 88 (89. 
90. 92): 1962 Raj LW 121 (DB). 

(4) The word ‘residence’ has been held 
to denote the place where a person eats, 
drinks and sleeps, or where his family 
or servants eat. drink and sleep. AIR 
1955 Kutch 18 (19). (Residence is not 
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iclenliral with ownership) ♦ ILR (1954) 
Punj 670 (074). (Animus reverlcndi is 
not sulTicient.) ♦ AIK 1941 Cal 670 (071): 
ILR (1941) 1 Cal 490. 

[See also (1867) 7 Sulh WR 349 (350) 
(DB). (Temporary confinement in jail — ■ 
Court at place where family resides has 
iurisdiclion.)] 

(5) The word ‘dwell’, and the word 
‘reside’ are often treated as being 
synonymous and have been held to 
denote the fixed and permanent home of 
a man’s wile and family, to which he 
has always an intention of reluming. 
(1890) 14 Bom 541 (547) * (1875) 1 All 
51 (52) (DB) *= (1885) 8 Mad 205 (206). 

(6) A Coiporali(»n is capable of having 
a residence or a dwelling. AIR 1958 Punj 
57 (00); ILR (1957) Punj 1,529 (DB). 

(7) The adverb “actually” before the 
word 'resides' in Ihe scclion has been 
used by the legislature so as to exclude 
any idea of domicile or constructive 
residence. AIR 1965 All 72 (75): 1963 All 
LJ 1089 (DB). 

3. Temporary and occasl^^nal residence. 

— (1) An occasional rcsklcncc is nol 
sufficient to give jurisdiction. AIR 1952 
Raj 31 (32) (DB). 

(2) Where a person has a permanent 
residence at one place, he cannot be 
said to dwell also at a place where he 
casually or temporarily resides without 
the intention of remaining there. AIR 
1953 Ajmer 8 (2) (9) • AIR 1952 Kutch 
77 (79) * AIR 1952 Punj 113 (114). 

[But see (1912) 14 Ind Cas 571 

(573) (Mad).] 

(3) Where a guru residing permanently 
at n came to b at the invitation of 
devotees and, while there, exchanged 
visits with his followers and stayed in 
a house which had been purchased by 
him for occasional residence, he was 
held not to dwell in b. (1890) 14 Bom 
541 (552, 553} * (1894) 18 Bom 290 (293) 
(DB). 

(4) Where an officer attached to a 
regiment at V went on medical leave l« 
M where he resided in a rented house 
and finallv returned to V, V was held 
lo he the plaee where he dwelt. (1870) 

5 Mad IICR 471 (472). 


(5) Where a person permanently resid- 
ing in A leaves his house in charge of a 
servant and goes with his wife and 
family to M with the intention of re- 
maining there for several months h«' 
must be deemed to dwell M 

place (1911) 34 ^^ad 257 (268): 38 Ind 

App 129 (PC). 

(6) In the case of persons in service, 

at any place, whether of the Government 
or of a private person, they are deemed 
to dwell at the place of service and nol 
nl the olace where thev have a family 
house 1892 All WN 115 (110) (DB) • 

(1867) 7 Suth WR 417 (418) (DB). 

(7) Under Explaiialion I to S. 20 a 
person is deemed to reside at the place 


of temporary slay also in respect of a 
cause of action arising at the place 
where he has such temporarv residence. 
AIR 1949 Kulch 5 (0) » AIR 1933 Lah 
120 (121) * AIR 1930 Cal 347 (347): 67 
Cal 65. 

4. Several places of residence. — (I) 
•A man may have more than one place 
of residence at the same time, lie may 
be living sometimes at one and some- 
times at another, and during his tempo- 
rary absence, each house though empty, 
is his residence if there is an animus 
leveilcndi. AIR 1949 Bom 304 (308) • 
AIR 1956 Punj 188 (189) * AIR 1941 Cal 
670 (671): ILR (1941) 1 Cal 490 * (1936) 
164 Ind Cas 907 (913) (DB) (Cal). 

(2) Where llic deleixlanls had their 
pciniancnl residence in Kutch Province 
))ul were residing in Bombay for busi- 
ness purposes, il was held that they 
could he sued in eilher of the places. 
AIR 1952 Kulch 58 (59) * AIR 1957 

Assam 127 (130) (DB). (Party having 

permanent place of abode in Jodhpur — 
Residence in British India does not 
destroy its jurisdiction.) * AIR 1952 
Kulch 27 (28) * AIR 1949 Kutch 5 (6). 

5. Non-cxisicni or abandoDcd home. — 

(1) A person who has no dwelling or 

place of residence will be deemed lo 
dwell at the place at which he ^may be 
actually staying at the lime. (’01) 26 

Bom 176 (178) (DB). 

(2) A. an officer attached to a regi- 
ment at S having availed himself of a 
furlough of two years and haying retain- 
ed no permanent place of residence at S 
or elsewhere, attended race meetings al 
Meerut with the intention of leaving 
after the races. Il was held that during 
his Slav at Meerut he must be deemed 
to have dwelt there. (1872) 4 NWPHCB 
25 (28, 29) (DB). 

(3) A, an officer proceeding from 
Burma lo England and having no resi- 
dence in Burma or elsewhere. stopped 
for a few days at Madras. It was held 
that such residence was sufficient to give 
the Court at Madras jurisdiction over 
him. (1885) 8 Mad 205 (207). 

6. Compulsory residence. — (1) A per- 
son confined in jail cannot he said to 
reside there volunlarilv though he may 
be ro.siding llure actually. AIR 1954 Trav- 
Co 14! (142) * 1909 Pun Re No. 77 
p. 299 (300. 301) (DB). 

7. “Carries on business.” — (1) The 

word ‘business,’ is used in the section 
in a restricted sense and means com- 
mercial business alone. (1887) 14 Cal 256 
(273) (DB) * AIR 1956 Assam 85 (93) : 
ILR (1956) 8 .Assam 51 (DB) * AIR 1927 
.Mad 689 (690): 50 Mad 449 (DB) * AIR 
1930 Lah 818 (819) • AIR 1937 Mad 

293 (294). 

(2) The expression ‘carries on busi- 
nej.s’ is il.sclf one of varying import and 
has lo be interpreted in each case ac- 
cording to the context and the apparent 
purpose of the Legislature. (1880) 4 Bom 
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416 (422) * (1804) 18 Lioni 2U4 (298): 21 
hid App la (PC) * AlU 1962 liom 305 
1371) (Dh). 

(3) A person is said lo ‘carry on busi- 
ness when he conlrols or directs it or 
has a voice in ils control or a share in 
the gain or loss. AIK 1951 Piinj 99 (101) 
• (41) 1941 Nag L Jour 37 (41) • AIK 
1922 All 367 (369) (DB). 

(4) The test is noi the conlinuily or 
the iriteimitteiuy o| ihe husiiiess, bul 
the fact of owning inlcre.st in the busi- 
ness and receiving prollts. AIK 1932 Nag 
II-l (115): 28 Nag I.K 118 ■* (1887) 14 
Cal 256 (273) (I)B|. (Clerk in Gosern- 
ment ollicc does nol carry on business.) 

(5) \\ here Ihe »»wner of a ginning 

factory entered into a .special contract 
of coinhination with oilier factory 
owners, under which his factory was to 
remain (luiesicnl for soinctinie and he 
was to derive a profit op account ol 
such conirat'i j| lield the factory 

owner was not carrying on the business. 
AIK 1932 Nag 114 (115): 28 Nag LR 
118 . 

((5) Cau.se of action against defendant 
arising in Peisia — Dclendaiit carrying 
on bn.siiiess in Ouctia - - He can be sued 
m (.ourl at Cha-lta. AIK 1926 PC 88 
(89). 

(7 1 A guru or high priest of a eom- 
munily who receives olferings a'^.d pre- 
sents from his di.sciplc.s and keeps ac- 
count of them cannot lx* said to carry 
on business. (1894) 18 Bom 294 (298 

299) : 21 Ind App 13 (PC) (Coming 

decisions in 18 Bom 290 and 14 Bom 
541.) 

[cf. AIR 1959 SC 75 (77). (Case under 
Income-tax Act, 1922.)] 

(8) Znmindar, business docs not con- 
stitute a carrying on of business. (1887) 
H Cal 256 (273) (DB). 

(9) It is doubtful whether mere letting 
of house property through agent can be 
said to be carrying on business. AIR 
1922 Lah 164 (165). 

(10) Wlielher a firm or a person car- 
ries on business at a paitlcular place or 
not is a ciuestion of fact. AIR 1956 Trav- 
Co 200 (202): ILR (1956) Trav-Co 206 

*>32). 

66 Pun LR 923 (DB). (Case under Sec- 
tion 3, Puniab Professions, Trades Cail 
‘***^ Eniployments Taxation Act (7 of 

(11) Where es.sciillal part of the 

Business of a retail dealer in the mofussil 
consisted in .selling European goods im- 
ported by him and making profits, and he 
Bad an agent in Bombay who simply 

purchased and forwarded the goods to 
Bini, it was held that the denier does 

*>U'‘'»ess at Bombay. 

11865) 1 Bom HCR 220 (223) (DB). 

(12) Where Ihe delendaiits had al 

Amnlsar only a travelling agent who 

secured orders for them and fonvarded 


them to the head-office at Calcutta, but 
had no jiower lo enter into any contract 
or lo receive any money on their helialf. 
It Was held llial the delcndiinls did md 
carry on business al Amritsar. AIK 1923 

347 (348) 

^^.UK 1936 Sind 121 (123) ; 29 Sind LK 

(13) 1 lie sub-office conducted corres- 
pondence with its local customers, receiv- 
ed orders, received and disbursed 
moncNs and though the orders placed at 
the .siib-oniec were not binding unless 
accep c(l l>v the head-office, it was hold 
hat the delciulanl firm was carrying on 

sub-office. AIK 

193.1 Lah 11 (12); 14 Lah 42. 

(M) Ihe result ol Uic second explana- 
tion IS to restrict the meaning of the 

e. xpression carries on business' In Cl. (a) 
in relation to corporations. Ilencc where 

«t a place where 
K (oiporation maintains a subordinate 
Hue, Hie (.ourl cannot dispense with 
llie reduirement that the cause of action 

"in'* /‘illlf 40^6 Nag 

‘rt ^ 37, Overruled.) 

flO^i ri'Vm 1 (3): ILK 

toll nlr^‘* 191. (Insurance company — 

f, r P — Branch office 

<d Calcutta — Company held to carry 

on business m Calcutta — Suit held 
inainlainahle at Calcutta as part of cause 
of action arose there.)] ^ 

(15) The business need nol be carried 
on personally but may be carried on 
Ihrougli servants or agents. AIR 1959 

,Vnof 48 fl) (48) * 99 Cal L Jour* ^5 

flOJ) AIR 19i)2 liofij 305 r^711 ♦ AIR 

J?R '90 ^’1 1 P): 

ILK (1944) 1 Cal 101 * -XIR iQoo in 

Ma'i'oog (212) (Dm, ' “ * 

(16) Running of railways — it is hosi 
ne.ss even in hands of Government - 

C nl'irP nf railway administration 

IS place of business. AIK 1963 fR«i 

(1683, 1685): (1964) 3 SCR 624 

(17) Lo.ss of goods carried by Railway 

r" Western Railway for 

Sn m r - 

w V - r'Vi Rail 

be'cairl *f^4d, Court at Calcutta could not 
iJC said to have lurisdiction on the 
ffroun.) lh,-,t Union of Indi.i carried on 
business of one of its Raiiwav" v”e 

Cid 540 ?544r'’ 

I-..!'** “’■'Sine in Pakis. 

a. DeIhi°!!'Sr'. T& “■J.eid'’“S 
^a5.^)■T7T:nl'R^f^ ‘“'2^ 

(19) MorlRi.Bec Rivinc up his security 
— MorlR.iRee is entitled lo seek personal 



778 [S 20 N 8-11] 


[The Code of] Qvil Procedure, 1908 


Section 20 — Note 8 (conid.) 

8. Bii&iiiess Itiroiigh a^ent. — (1) A 
business niav I)e carried on through an 
agent. AIK 1952 Bom .‘165 (371) • AIK 
1937 All 208 (217): ILK (1937) All 234 
• (1903) 26 Mad 544 (553) : 30 Ind App 
220 (PC). 


(DD) * AIR 1959 Cal 281 (283) (DB) • 
AIK 1955 Cal 626 (631) * AIR 1955 Mad 
345 (346): ILK (1955) Mad 912 (DB) ♦ 
(1962) 66 Cal WN 29: 1961 Cal LJ 143 • 
AIR 1959 Cal 281 (283): 62 Cal WN 
900 (DB) • AIR 1962 Andh Pra 382 
(383); (1962) 1 Andh WR 133. 


(2) It is essential that the agent must 

be an agent in the strict sense of the 
term and must attend e.xcliisively to the 
business ol llie principal. (1900) 23 Mad 
458 (472) (DB) * AIR 1952 Bom 365 

(371). (The agent must be a special 
ageiit.) 

(3) A person conducting business at a 

place through commission agents or 
brokers or general agents cannot be held 
to carry on business there. AIR 1950 

Trav-Co 200 (202): ILR (1956) Trav- 
Co 206 (DB) * AIR 1952 Bern 365 

(.371) * AIR 1937 Sind 17 (18) * AIR 
1936 Sind 175 (178) : 29 Sind LR 410. 


(4) A manager of a joint Hindu family 
is not an agent in the strict sense and 
the members of the family cannot be 
said to carry on business through him at 
any place. AIR 1952 Bom 365 (372. 373) 
• (1908) 26 Mad 544 (553) : 30 Ind App 
220 (PC). 

[But see (1922) 67 Ind Cas 69 (70) 

(DB) (Lah). (Where cases not referred 

to.)] 

(5) Government of India cannot be 
sued in Indian Courts as agent of Pakis- 
tan Government for breach of a contract 
of carriage of goods entered into with 
the Pakistan Government as representing 
the Eastern Bengal Railway. AIR 1953 
Cal 366 (367); ILR (1953) 2 Cal 168. 


9. Suits against Government. — (1) 
The words “carry on business” are in- 
applicable in Ihe case of the Union of 
India or a State Government. AIR 19o5 
Cal 626 (631) * 1958-1 Cal L Jour 
(75) * AIR 1955 Mad 345 (349): ILR 

(1955) Mad 912 (DB) • Madh BLJ 
IICR 65 (67) * AIR 1951 Cal 37 (37) 
tlLR (1941) 2 Cal 160. Dissented from.) 

• AIR 1927 Mad 689 (690, 692); 50 Mad 
449 (DB). (Dissenting from I Mad liCll 

I * (1887) 14 Cal 256 (272) (DB) 
(1962) 66 Cal WN 29: 1961 Cal W 143 • 
AIR 1959 Cal 247 (252): 1958 Cal LJ 341 

* AIR 1960 Cal 430 (433) : 64 Cal ^ 
765 (DB). (Held Impliedly overruled b> 
air 1983 SC 1681 in AIR 1967 Cal 205.) 

fRul see AIR 1963 SC 1681 (1683, 

loL, 1685); (1904) 3 SCR 624 (AIR 

1050 Assam 85. Approved.) • AIR 1J5U 
AssL 85 (93, 94): ILR (1956) 8 Assam 
51 (DU). (The words carries on busi- 

ness in Sec. 20 would lose Ihcir mean- 
ing if they are not applied merely be- 
enusc the defendant happens to be the 
Government.)] , . 

Tho words ^actually and voluntarily 
rrsic las’ refer onlv to natural persons and 
L..! n loffal entities such as Union ol 
Sidiii or 1o Stale Governmciil. AIR 1956 
Assam 85 (80): ILR (1956) 8 Assam 51 


(3) The Government has to be sued in 
Ihc Court within whose jurisdiction either 
the whole or part of the cause of action 
has arisen. It cannot be sued on the basis 
that it carries on business in a particular 
place or dwells within such jurisdiction. 
AIR 1955 Cal .331 (336) ♦ AIR 1959 Cal 
281 (283, 284) (DB) • AIR 1950 Cal 207 
208 (DB) * AIR 1964 Cal 196 (204 to 
209) (DB) * AIR 1966 All 159 (161): 

(1966) 2 Lab LJ 365 • AIR 1966 All 159 

(160) : (1966) 2 Lab LJ 365. (Suit against 

Government for refund of security money 
— Held, suit could be tried at place of 
plainlifl’.s residence.) ♦ AIR 1962 Andh Pra 
382 (383, 384, 385): (1962) 1 Andh WR 

133 (DB). 

[But see AIR 1956 Assam 85 (93, 94) : 
ILR (1956) 8 Assam 51 (DB). (The Slate 
is not excepted from the operation of any 
part of S. 20.) ] 

10. “Personally wopfcs for gain.'* — (1) 
To constitute work there must be some 
physical or mental effort. (1890) 14 Bom 
541 (.553, 554). 

(2) A guru accepting presents and offer- 
ings from his chclas and invoking bless- 
ings upon them in return does not per- 
sonally work for gain. (1894) 18 Bom 
290 (294) (DB) * (1890) 14 Bom 541 
(553, 554). 

(3) An advocate though residing out- 
side the station where the High Court is 
localcd, works for gain within local limits 
of juri.sdiclion of High Court. (1873) 0 
NWPHCR 43 (45) (DB). 

(4) A person residing at A and coming 
constantly to Calcutta for making contra- 
cts, works for gain within Calcutta. (1862) 

2 Hvd 79 (83) (DB). 

(5) A person carrying on business 
through an agent cannot be said to per- 
sonally work for gain where the agent 
carries on the business. (1869) 11 Sulh WR 
.530 (531) (DB). 

(6) The expression "personally works 
for gain” in Cl, (a) of S. 20 refers to an 
individual person and not to a company 
or a corporation, AIR 1959 Cal 461 (462) 
(DB). 

11 . Leave of Court. — (I) Where no part, 
of cause of action arises within the iuris- 
diclion and s<»mc of the defendants reside 
outside it. leave to sue them should be 
obtained, unless they acquiesce in the in- 
stitution of the suit. AIR 1948 Cal 268 
(268) ♦ 19.5.5 2 Mad L Jour 228 (231) * 
AIR 1922 Bom 152 (153) : 46 Bom 229 
(DB). 

[.See also AIR 1958 Madh Pra 425 (431) 
(DB). (Dcfeiulanl joined wilh leave of 
Court.) ] 
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(2) A mere absence of territorial or pe- 
cuniary jurisdiction docs not go to the 
root of the matter of jurisdiclioii but is 
capable of being cured. Even if territorial 
jurisdiction were altogether absent the 
defect can be cured under S. 20(b) by an 
order of special leave of Court or by ac- 
quiescence of the party concerned. AIR 
1966 Mad 53 (55) : 1966 Cri LJ 146: 1966 
Mad LJ (Cri) 696 (DB). 

(3) No leave is nece.ssnry where the 
cause of action arises williin the Court's 
jurisdiction though some of the dcfemlants 
reside outside it. AIR 1929 Sind 170 (171, 
172): 23 Sind LR 365 (DB). 

[See AIR 1963 Cal 380 (382. 386, 389): 
65 Cal \VN 190 (SB). (Cause of action 
partly arising in Calcutta — S. 20(c), ap- 
plies l<» C.ilv Civil Court aiul not Cl. 12, 
Letters Patent — Suit can be entertained 
by City Civil Court — Leave of Court to 
in.stitule suit not necessary.) ] 

I t) Tile clause is not limited to persons 
merely residing outside the limits of the 
territorial juri-sdidion of the Court but 
within Brilish India. AIR 1938 Mad 731 
(7331: ILR (1938) Mad 1080 (DB). 

(5) Leave inav he granted after the in- 
stitution ol (lie suit nr even after the deci- 
sion of the preliiniiiarv issue as to juris- 
diction. hut heforc the plaint Is ordered to 
be returned lor presentation to proper 
Court. 1953 Raj LW 282 (283) • (1906) 
30 Bom 570 (574) (DB) * AIR 1933 Sind 
179 (180) : 27 Sind LR 230 (DB) * 
AIR 1962 Raj 88 (91): 1962 Raj LW 121 
(DB). (Section 20 (b) cannot be read in 
such a wav so as to limit the power of 
the Court to grant leave only prior to the 
institution of the suit and not after it. The 
leave can be granted by llie Court when 
the non-resident defendant objects to the 
jurisdiction of the Court.) 

(6) appellate Court can grant leave to 
sue even after plaint is ordered to be 
returned bv trial Court. AIR 1961 Raj 187 
(188): 1960 Haj LW 678. 

(7) To an application under S. 10 Dis- 
placed Persons (Debts Adjustment) Act 
(1951) against several debtors some of 
whom reside outside territorial jurisdic- 
tion oj Tribunal, resort lo Section 20 Civil 
P C. is not open. AIR 1959 Punj .367 (369): 
61 Pun LR 280. 

(8) Grant of leave should be distinclly 
sought and obtained and cannot be in- 
ferred fr<»m the plaintiff being allowed lo 
continue the suit. (189!) 15 Bom 93 (98)* 
(1880) 4 Bom 482 (488). 

(9) In exercising its power lo grant or 
refuse leave lo sue, the question of con- 
venience of parties should be taken into 
consideration. (1907) 30 Mad 438 (440) 
(DB). (.\pplieation under Cl. 12, Letters 
Patent.) 

(10) No notice is necessary to the de- 
fendants residing outside jurisdiction. 
(1904) 26 All 603 (605) (DB) • AIR 1921 


Low Bur 19 (19. 20): U Low Bur Rul 26 
(DB). 

(11) Leave eannol be given arbitrarily, 
and wlicn the defendants who re.side. out- 
side jurisdiction do not appear, the 
Court is bound to consider llieir po.si(lon 
before granting leave. AIR 1938 Nag 262 
(263): ILR (1940) Nag 502. 

12. .Acquiescence in Inslllulloo. — (1) A 

defendant who objects to the jurisdiction 
will not be deemed lo have acquiesced in 
the in.stilulion simply because he did not 
apply lor transfer of the case. .\IR 1915 
Cal 62 (63) (DB). 

(2) A defendant wIkj appears and does 
not object to the jurisdiction, may be 
held to have acquie.s(cd in the institution. 
1953 Haj LW 282 (283). 

(3) Suit against defendants some of 
whom reside within, and some without 
iuri.sdi<’lion of the Court — Neither leave 
of Court obtained nor acquiescence shown 
on part ()f defendants not residing within 
jurisdiction — Suit cannot proceed against 
even residing defendants. AIR 1922 Bom 
152 (1.53): 46 Bom 229 (DB). 

(4) Territorial jurisdiction of Court — 

Objection as to place of suing — Defen- 
dant n»av waive such objection. AIR 1966 
SC 634 (635, 636): (1966) 1 SCR 461. 

((1965) Ker LT 110, Reversed.) 

(5) Territorial jurisdiction is not to 
proceed to the root of jurisdiction and the 
Civil P. C. recognises that a parly can 
acquiesce in it. AIR 1966 Mad 437 (438): 
(1966) 1 Mad LJ 196 (DB). 

13. Cause of action. — (1) Court will have 

jurisdiction over a matter if the cause of 
action arises within local limils of its 
jurisdiction. Such jurisdiction is not af- 
fected bv the death of the person origi- 
nally liable. AIR 1956 Ajmer 9 (10) • 
1943 AMLJ 60 (61) ♦ (1900) 24 Bom 407 
(413) * (1890) 12 All 212 (216, 217) * 

(1862) 2 Hyd 18 (21) (DB) ♦ AIR 1963 

Bom 94 (97): 63 Bom LR 969 * ILR (1958) 
Cut 180. (Ornamcnls deposited bv deceas- 
ed at place P — Death of deceased at J 
— Suit bv husband fc»r value of orna- 
ments at J — Court at J has jurisdiction.) 

* AIR 1965 Andh Pra 231 (233, 234) : 
(1965) 1 Andh WR 450 • AIR 1961 Ker 50 
(51) : 1960 Ker LT 721 (DB). 

(2) The words “cause of action’* when 
u.sed in a resiricled sense mean the cir- 
cumstances forming the infringement of 
the right or the immediate occasion for 
the action. In the wider .sense they mean 
the necessary conditions for maintenance 
of the suit, including the infraction coupled 
with the right itself. (1895) 22 Cal 833 
(840) (DB) • AIR 1950 Pepsu 21 (22) • 
AIR 1942 Cal 407 (409) • (1882) 9 Cal 105 
(110) (DB) ♦ AIR 1931 Pat 241 (243): 10 
Pnl 670 (FB) • AIR 1916 Mad 1119 (1120): 
38 Mad 11 (DB) • (1808) 3 Mad IICR 384 
(106) (DB) * (18831 5 All 163 (173) (FH) 

* AIR 1966 All 522 (.523): 1966 All LJ 61 
(DB) • AIR 1959 Cal 273 (274): ILR (1900) 

1 Cal 74. 
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(0) “Caubc ot aclioii" ineaus every fad 
which it would he necessary lor the 
plainUll to prove, it traversed, in order 
to support his right to the iudguicnl of 
the Court but not every piece of evidence. 
AIR 1949 PC 7S (80): ICK (1948) All 571: 
75 Ind App 121 * AIR 1958 Madh Pra 
409 (410) * AIK 1957 Mad 201 (203). (Not 
related to defence or relief prayed.) ♦ ILR 
(1957) Kcr 932 (935) * AIR 1956 Puni 111 
(111) * AIR 19.56 Sail 75 (76) * .AIR 1955 
Puni 93 (95): ILR (1955) Punj 285 * AIR 
1950 Pepsii 21 (22) * AIR 1949 Cal 495 
(497): ILR (1915) 2 Cal 333 * AIR 1947 
Bom 72 (73) * AIR 1947 Pat 134 (136): 
25 Pat 292 (DR) ♦ AIR 1937 All 208 (210): 
ILR (1937) All 2.34 * (1966) 2 Andh WR 
253: (1900) 1 Aiulh LT 251 * AIR 1960 

Cal 4.58 (400) : ILR (1960) 2 Cal 597. 
(Test in determining whether an allega- 
tion forms part of cause of action is 
whether the plainlilf has to prove the 
same in order to support his right to 
judgment of the Court.) * (1962) 66 Cal 

WN 29: 1961 Cal LJ 143 * AIR 1969 Cal 
224 (227, 228. 229). 

(4) Everything which if not proved 
would give the defendants right to an 
immediate judgment is part of the cause 
of action. AIR 1956 Sau 75 (76, 77) * AIR 
1958 Madh Pra 409 (410). 


(5) It means the whole bundle of 
material facts which it is necessary for 
the plaintiff to prove in order to entitle 
him to succeed in the suit. AIR 1954 Mad 
594 (602): ILR (1954) Mad 289 (FB) * 
AIR 1958 Andh Pra 451 (453): ILR (1958) 
Andh Pra 502 (DB). (Right to sue and 
cause of action are the same.) * AIR 1956 
Sau 75 (77) ’AIR 1955 All 387 (388) (DB) • 
AIR 1955 Rai 53 (55): ILR (1955) 5 Rai 
269 (DB) * AIR 1954 Bom 491 (493): ILR 
(1954) Bom 1137 (DB) • AIR 1952 Pepsu 
4 (4): 3 Pepsu LR 698 * AIR 1950 All 407 
(409)- ILR (1951) 2 All 568 (DB) * AIR 

949 Nag 195 (197): ILR (1948) Nag 853 
iDli) ‘ AIR 1949 Pat 270 (2761: 27 P.R 
723 (DB) ♦ AIR 1942 Cal 99 IL^ 

MOllt •> Cal 477 (DB). (Per Pal J.) * AIR 
037 C-d 643 (645) • AIR 1923 Mad 109 
nfn) * AIR 1924 Nag 308 (309) (DB) * 
958 All WR IC) 806: 1957 All LJ 768 * 
idR 19.59 Pat 128 (131. 132): 1958 BLJR 

766 (DB). 

(6) In case of a life insurance policy, 
death of the assured is part of cause of 
Son for suit claiming 

money. AIR 1943 Cal 199 (201) : ILR (1943) 

1 Cal 564 (DB). 

(7) A cau.se of action is something 
more lhan a ground or unity of title. It 
3 01 V includes Ihe fads necessary lo 
sui,d 3 Ihc plaintiff's title, bu also the 
?«!fc ^hich entitle him to relief against 

oarlicular defendant. AIR 1954 594 

(fit?' 004): ILR (1954) Mad 289 (FB). 

f8) Whelhcr any parlicular facts con- 
slilute a cause of action has to be deter- 
mined with reference to the fads of each 


case and with reference to the substance 
rather than the form of the action. AIR 
1956 Nag 204 (208) ; ILR (1956) Nag 556* 
(1892) 19 Cal 372 (379) (FB) * ('73) Ind 
App Sup Vol 212 (218) (PC) * 1953 BUR 
707 (711) (DB) * AIR 1957 Mad 201 (205). 
(Revocation of contract is also part of 
cause of action in suit for breach of con. 
trad.) ♦ (1962) 66 Cal WN 29: 1961 Cal 
LJ 143. (Communication of rejection does 
not form cause of action.) ♦ (1954) 59 Cal 
WN 872. (Part of cause of action arises 
where notice of suit is served.) * AIR 1959 
Bom 414 (417): 61 Bom LR 333 (DB). 

(.Award in arbitration — Agreement to go 
lo aribitration is a necessary part of cause 
of action — Court at place of agreement 
lias jurisdidion.) (Reversed on another 
point in AIR 1964 SC 538). * AIR 1959 Bom 
363 (367); 61 Bom LR 829 (DB) * AIR 
l‘J61 Andh Pra 282 (283). 


(9) Where Iwo or more causes of ac- 
tion against a defendant arc sought to be 
joined in one suit, the Court to which Inc 
plaint is presented must have 

lion over all the causes of action. (1884) 
7 Mad 171 (173) * AIR 1939 All 163 (164): 
ILR (1939) All 167 (DB). 

(10) A Notification published after fil- 
ing of suit cannot form part of cause of 
action of the suit. AIR 1950 Cal 207 (208) 
(DB) * AIR 1965 Punj 107 (109). (Cause 
of adion must be antecedent lo suit 
Future expectation of performance of con- 
tract does not constitute part of cause of 
adion.) 

(11) Order under Cl. 6(I)(a) by Cane 
Commissioner. Bihar at Patna reducing 
area for sugar-cane purchase reserved tor 
petitioner’s sugar factory situate in U. r. 

— AnoJher order allotting excluded area 
for respondent’s Sugar Factory in Bihar 

— Allahabad High Court has no lunsdic- 
tion to entertain petition for quashing 
these orders as no part of cause of action 
arose within its territorial lurisdidion — 
Place <»f communication of order accord- 
ing lo law or of consequence arising from 
irdcr does not furnish cause of action. 
AIR 1969 All 105 (107, 108). 

(12) Unless there is a completed cause 
if adion, limilalion cannot run and there 
•annot be completed cause of action imless 
here is a person who can sue and a per- 
on who can be sued. AIR 1968 Mad 161 
[169): ILR (1966) 2 Mad 385 (DB). 

(13) Suit for specific performance of 
•onlrad — Suit premature — Cause of 
idion arising during pendency of suit — 
iame can be taken into account for ends 
)f justice. Per Shiv Dayal, J. AIR 1%^ 
dadh Pru 51 (56): 1962 Jab LJ 764 (DB). 

(14) The place of accrual of the cause 
»f action does not confer jurisdidion on 
he High Court on its Original Side if the 
mit Is a suit for land. In such « case me 
mlv criterion is the situs of the h»nd thaj 
s its geographical location. AIR 1959 Ca' 

(775): ILR (1900) 2 Cal 550 (SB). 
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(15) When goods are booked from a 
forwarding slalion (o the dcslinalion sla. 
lion, both places being uuisidc Die iuris 
diclion ol Ihe Court and the railway re- 
ceipt is in the name of the consignee, 
there being no (luestion of endorsement 
or assignment of tlie railway receipt the 
consignee's cause of action in case of loss 
or non-delivery would arise outside the 
iurisdiction of the Court and the deliverv 
of the railway rereipts by the consignor 
to the consignee within the iurisdiction ol 
the Court would not be a part of the 
plaintiff’s cause of action against the rail- 
ways. AIR 1900 Cal 458 (4G0): ILR (1900) 
2 Cal 597. 

(16) Assessce in Calcutta paying sales 
tax to State of Bihar under Bihar Sales 
Tax Act, by cheque drawn on Calcutta 
Bank — Suit for refund — Principle that 
debti)r must seek creditor applies and 
since money is payable bv Slate at Cab 
cutla where plaintiff slays, Calcutta Court 
has jurisdictir)!! to try the suit for refund. 
AIR 1900 Cal 5i;i (515): 04 Cal WN 74t. 

(17) Payment of lax by cheque constitu- 
tes a c.ause of action for a suit for the re- 
fund ot the same. The Court at the place 
where the payment bv cheque was made 
has therefore iuri.sdiction to try the suit 
for refund, though under the statute, the 
payment to be valid payment has to be 
made elsewhere bv some other mode. AIR 
1900 Cal 513 (515): 04 Cal WN 744. 


(18) Piaintilf entitled to sue in Court 

at T or Court at .\ — Piaintilf deciding 

to in.stilute .suit in Courl at T— Not Court 
at A but Court at T closed on last day of 
limitation -- Plaintiff can institute suit 
In Court at T, when Court reopens. ILR 
0965) 1 Ker 143. 

(19) Question wliclhcr any part o' 
cause of action arose at a place to give 
Court therein iurisdiction — Question is 
a jurisdictional fact and finding on such a 
fact is amenable o sciuliny in revision. 
1967 All LJ 343: 1967 All WR (IIC) 380. 


(20) ICndorsemcnt on railway receipt 
or payment to hanker within jurisdiction 
of Court docs not constitute cause of ac- 
tion. AIR 1966 Cal 540 (545). 

(21) Service of notice under Section 80 
C. P. C. is not part of cause of action 
ILR (19G8) Cut 424 (DB). 

14. "Wholly or In port orlsc.s." — (1) 
Where freight was collected from the 
piaintilf at Calicut, but the goods were 
short delivered, the cause of action for 
refund of the freight and for price of 
goods short delivered arises in part at 
Calicut. AIR 1919 Mad 883 (884) (DB) • 
AIR 1915 All 53 (54) : 26 Ind Cas 620 
(621). (Goods booked at Cawnporc — 
Suit for recovery of excess freight tena- 
ble in Cawnporc.) 

(2) For a suit to recover the sum as- 
sured by a policy of life insurance cause 
of action arises partly at the place where 
the assured died. AIR 1943 Cal 199 (202); 
ILR (1943) 1 Cal 564 (DB1, 


(3) A suit for separate maintenance by 
a Hindu wife against her liu.sbaiid can be 
instituted at Uic f)luce where the parties 
were married as Ihe marriage forms part 
of Ihe cause of action. AIR 1954 Mad 358 
1 360 1. 

(I) In a suil for declaralion that the 
order of plainliff's dismissal froni scr 
vice was wrongful, Ihe alleged lailure of 
Ihe Government to give him an opportu- 
nity under Art. 311 of Ihc Constitiilion to 
show eiiiisc against the proposed punisli- 
ineiil, being an css«-nlial lad to be prov- 
ed, would eonslitule a part of the cause 
of action. AIR 1956 Sail 75 (77). 

(5) examination by Gauliali University 
held at Shilbjiig — Suit by a sliidcnl ol 
College in Shillong in Court of Assistant to 
Deputy Comini-ssioner K and J of Shil- 
long llill.s for declaration that he had 
passed Ihe examination and for injunc- 
tion to publish his name in list of success- 
ful candidates — Courl held had jurisdic- 
tion. AIR 1955 Assam 9 (12) (DB). 

(6) part (►f cause of action for suil 
to eiiforec a new liahililv in Ihe evenl of 
winding up of a company arises at the 
place where the winding up of the com- 
pany and the appointment of Ihe liquida- 
tor are decided upon. AIR 1956 Nag 204 
(207): ILR (1956) Nag 55G. 

(7l Court would have jurisdiction to 
entertain a suil for partition of movables 
if they are .situate within its iurisdiction. 
AIR 1952 Bom 365 (369. 371) (DB) ♦ AIR 
19,59 Madh Pra 359 (.361) : 1959 MPL.I 
841 (DB) • (1964) I Andh LT 168. (Suit 
for partition of both immovable and mo- 
vable properties — Movable properly situ- 
ated willuii local limits of iurisdiction of 
Court but not immovables — Courl can 
entertain the suil.) 

(8) In a claim under S. 70, Contract 
Act, the antecedent request pursuant to 
which the work was done does not form 
part of the cause of action. (1954) 93 (ial 
L Jour 373 (370). 

(9) If Ihe crcati<m of the right and the 
infiingcmcnl thereof both happens at a 
particular place, tlie whole cause of action 
xvill be said to ari.se there. But if they 
take place in different places parts of the 
cause of action ari.se in the different 
places. AIR 1918 Lah 52 (.52): 1918 Pun 
Re No. 26 • (1878) 3 Cal 264 (269), 

(10) Where Ihe infringement itself is in 
rc.specl of several items, parts of the cause 
of action arise in the several places of in- 
fringement in respect of those items. AIR 
1923 Mad 109 (111) (DB). 

(11) Where a cheque is received at G 
and cashed at B. the payment relates 
back to Ihe date of delivery of cheque and 
thus part of cause of action having arisen 
at G, Court at G ha.s iurisdiction to enter- 
tain Ihc suil. AIR 1957 Madh B 90 (92, 
93) (DB). 

[See also .MR 1963 Pat 398 (400, 401). 
(Payment made bv cheque in performance 
of contract — Cause of action arises part- 
ly in place where cheque is issued and 
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partly in place where it is Inmourcd or 
dishoncured.) J 

(12) Suit to recover arrears of rent — 
Tenure or holding situated partly 
in India and partly in Pakistan — Defen- 
dant residing in Pakistan — C«)url in India 
has iurisdiclion to entertain suit. 1%!) Cal 
LJ 9: ILR (1907) 2 Cal 6. 

(13) Even fraction of cause of action is 
‘part’ of it -- Its percentage to whole 
cause of actifui is immaterial. AIR lOha 
Mys 310 (310. 317): (1965) 1 Mys LJ 232. 


(14) Where the letter terminating the 
appointment was posted at Calcutta 
where the principal was carrying on busi- 
ness and was received by the agent at 
Madras there can be no doubt that the 
termination of the ngciicv was effected at 
Madras and at lea.st a part of the cause 
of action arose within the iurisdiclion of 
the Court in Madras. AIR 1963 Mad 30 
(30) : (1902) 2 Mad LJ 270 (DB). 

(15) Nofi-pavincnl is part of cause of 
action only in suit for breach of contract. 
AIR 1965 All 590 (594): 1955 All LJ 221 
(FB). 

16. Notice under S. 80, Civil P, C. — 

(1) A slalutorv notice retiuircd bv the 
provisions of S. 80 of the Code as well 
as the Railways Act, though an essential 
preliminary slop for valid institution of 
suit, docs not form part of the cause of 
action for the suit itself as the notice 
follows the cause of action. AIR 1954 Bom 
129 (132): ILR (1953) Bom 1157 (DB) * 
AIR 1957 Puni 27 (31): ILR (1956) Puiii 
1129 (FB). (AIR 1949 Cal 622, Dissented 
from.) * AIR 1955 Mad 345 (350): ILR 
(1955) Mad 512 (DB) • (1950) 86 Cal L 
Jour 98 (104. 105) (DB). * AIR 1959 Cal 
273 (276); ILR (1960) 1 Cal 74 * AIR I960 
Cal 391 (394): 04 Cal WN 502 (DMl. (ILR 
(19.50) 2 Cal 551. Overruled.) ♦ AIR 1960 
Cal 513: 64 Cal WN 744 * AIR 1960 Cal 
4.58 (460): ILR (1960) 2 Cal 597. 

[Sec also AIR 1960 Mad 58 (60 to 62): 
(1959) 2 Mad LJ 479 (DB). (In case of 
thorough traffic carried over more than 
one Zonal unit of Government railways, 
notice to any one such General Manager 
is sufficient under S. 77 Railways Act (AIR 
iQAQ Pat 329, Dissented from and AIR 
{955 Mad 15i, Overruled.) • ILR 1959-1 

Cal 450.] 

[But see AIR 1953 Cal 235 (236) * 59 
Cal WN 405 (417) • (1954) 93 Cal L Jour 
(379) ♦ AIR 1956 Assam 85 (95): ILR 

(1956) 8 Assam 51 (DB).] 

(2) No part of the cause of action 
would arise at the place f™m which the 
notice is issued and posted. AIR 1956 Cal 
66 (70) (Obiter.) * AIR 1957 Puni 27 (31): 
IIR (1956) Puni 1129 (FB) • AIR 1955 
Cal 626 (631) • (1954) 93 Cal L Jour 373 

Notice under S. 80 is valid when 
emise of action is sufficiently stated. AIR 
S All 333 (336)^ :.ILR (1965) 2 All 127. 

(4) Provision rclatmg to cause of action 
must not be construed in narrow sense — 


Cause of action as specified in notice if 
(iiahles Governinenl fo know what plain- 
til f’s claim is about and whether the claim 
.should be conreded or resisted, S. 80 can 
he said to have been complied wilh, AIR 
1967 Andh Pra 3.38 (319): (1967) 2 Andh 
LT 141 (DB). 

16. Suits 00 contracts. — (1) In a suit 
based on a coniract Ihe cause of action 
will consist of llic making of the contract 
and of its breach at Ihc place where it is 
to lie performed. AIR 1954 Ilvd 39 (41): 
ILR (1953) Ilvcl 037 (DB) * AIR 1924 
Rang 2 (7): 1 Rang 231 (DB) * AIR 1939 
Pat 294 (294. 295) ♦ 1958 Andh LT 

930 AIR 1967 All 9 (11) : 
1967 All LJ 173 (DB) * 1957 Kcr LJ 821: 
1957 Ker LT 953 * AIR 1962 Andh Pra 
3,38 (339, 340, 342): (1962) 1 Andh WR 
314 (DB). 


[Rut see (1882) 8 Cal 483 (490, 491, 
495) (FB). (Lellers Patent.) ] 

(2) An. action, therefore, for breach of 
a contract ran. at the option of the plain- 
tiff be brouglit cither at the place where 
the conlra(*t was made or the place where 
Ihc breach was committed. AIR 1954 Hyd 
39 (41) : ILR (1953) Hyd 6,37 (DB) ♦ AIR 
1954 Pal 147 (148) * AIR 1954 Trav-Co 
362 (363): ILR (1954) Trav-Co 298 (DB) * 
1956 All WR (IIC) 275 (276) * Madh BLR 
(1954) (Civ) 477 (478) • AIR 1953 Rai 134 
(1.35). 

(3) When a contract is both made and 

broken at a particular place, the whole 
cause of action will arise there. AIR 1954 
Bom 491 (498, ,50!j: ILR (1954) Bom 1137 
(DB) * 1955-2 Mad L Jour 228 (229) * 

AIR 1942 Lah 252 (252) (DB) * (1867) 

1 Bcng LR (OC) 35 (37) * (1894) 18 Bom 
43 (45) (DB) * ILR (1951) 1 Raj 662 (DB). 


(4) The place where the cause of ac- 
tion ari.ses in respect of any contract must 
be determined with reference to the 
terms of the original contract itself and 
not bv subsequent negotiation-s. AIR 1922 
Nag 127 (128) ♦ 1967 All LJ 343: 1967 All 
WR (HC) 380. (Agreement specifying 
place where terms of oontract were to be 
carried out i.c., where cause of action was 
to be deemed to arise is not illegal.) * 
1960 MPLJ 1359* AIR 1964 Mys 147 (151): 
(1963) 2 Mvs LJ 513 (DB) * AIR 1968 
Andh Pra 330 (332): (1967) I Andh WR 
445 * AIR 1959 Mad 227 (228, 229): 
(1959) 1 Mad LJ 106 • AIR 1963 Gui 148 
(1.50): (1963) 4 Guj LR 540 * (1964) 66 
Pun LR 490: 1964 Cur LJ 176 * 1961-2 
Mad LJ 337: 74 Mad LW 333. (Parties 

can agree to vest iurisdiction in one of 
two competent Courts.) 


)) Suit for recovery of arrears of rent 
insed on contract and is therefore In- 
. in Calcutta if the parties are there, in 

e of the fact that the premises arc in 

ist.-.n. AIR IMS Cal 700 (701): ILR 
i6) 1 Cal 503 (DB) » (1962) 40 Mys U 
k (Suit for recovery of rent ^ner 
•ement of lease Can be bought in 
rt wiUiin jurisdiction of which defen 
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(lant resides.) * AlH 1902 Haj 106 (106): 
1901 Rai L\V 228. (House silualcd in 
Bombuv — Suit for rent filed in Raias- 
Ihan Court within whose iuri.sdiction 
agreement was entered into and defen- 
dant resided — C(nirl empowered to en- 
tertain suit under S. 20 — S. 28 of Bom- 
bay Act (57 of 1947) not bar to iurisdic- 
tion.) • AIR 1961 Puni 148 (145): ILR 
(1900) lPiini884 (DBl. (Suit by lessee for 
refund of premium amount on basi.s of 
frustration of ccmtract of lease — Suit is 
governed hv S. 20 and not by S. 10 Civil 
P. C. — Civil Court within whose iuris- 
diction defendant voluntarily resided has 
iurisdiefion.) (Overruled on another point 
in AIR 1903 Punj 49). * 1901 BUR 644 
(DB). (Suit cognisable by Patna High 
Court when filed because rent payable at 
Patna though lands situate elsewhere.) 

(6| Invalid contract cannot be relied 
upon as constituting part of cause of ac- 
tion. AIR 1905 Cal 191 (195). 

(7) In a suit refund of de^)osit made as 
security for due performance of contract, 
the Court of the place where the plaintiff 
resides has iurisdietion to entertain the 
suit on the principle that debtor must 
seek the creditor and pay where he is. 
1963 All U 251: 1963 All \VR (HC) 206. 

17. Phicc of making contract. — (!) Mak- 
ing of the contract il.self is a part of the 
cau.se of action for a suit on the contract. 
AIR 1953 Ral 134 (135) • AIR 1957 Mad 
201 (204) * AIR 1952 Punj 113 (113) * 
AIR 1947 Bom 72 (74) * AIR 1936 All 514 
(5161. 

(2) \ contract is made when an offer 
of one party is accepted by the other 
party. AIR 1954 Bom 491 (494): ILR 
(19.54) Bom 1137 (DB) • (1005) 32 Cal 
884 (889, 890) (DB) * AIR 1959 Madh 
Pra 234 (230) : 1959 Jab LJ 281. (Mak- 
ing of offer is a part of the cause of 
action.) 

(3) An invitation to offer is not an 
offer. AIR 1953 Madh B 38 (39) • ILR 
(19.54) 4 Rai 2.52 (250) * AIR 1947 All 337 
(338, 3.39): ILR (1947) All 44 (DB) • AIR 
1938 Nag 180 (188): ILR (1939) Nag G48. 

(4) Where a catalogue is sent by a firm 
to any person, and he orders for an article 
mentioned therein, it is he who is really 
making the offer, the catalogue being 
merely an invitation lo offer. (1909) 1 Ind 
Cas 325 (327) (Oudh) • AIR 1922 Lah 100 
( 101 ). 

(5) An offer is made at the place 
where it is received and if it is made by 
post or telegram the place of dispatch is 
not a material factor. AIR 1954 Bom 491 
(494): ILR (1954) Bom 1137 (DB) * ILR 
(1954) 4 Raj 252 (257) • AIR 1953 Madh 
B .38 (39) • AIR 1949 Pat 270 (276)- 27 
Pat 723 • AIR 1947 All 337 (338, 339): ILR 
(1947) All 44 (DB). 

[But .sec AIR 1954 Bom 145 (148). (Con- 
tract hv correspondence— Offer made by 

plaintiff by post from Bombay Offer 

accepted by defendant at Bclgaum by 


posting letter — Part of cause of action 
arises at Boinl)av — AIR 1945 Lali 200, 
Dissented Irorn.) ] 

(0) If ll)C proposal and aereplance 
thereof are made in diifcn-nl piaies, the 
plaee of acceplaiue wilt tie the place 
where the conlraet is made. .AIR 1952 
S’iiulh Pra 02 (05) * AIR 1948 Lah 56 

|58) ^ AIR 1943 Mad 471 (47.3): ILH 

1 1944) Mad 95 (DB) * (1905) 32 Cal 884 
(889. 800) (DB). * AlH 1966 SC 543 (547): 
1 19661 I .S(!R 6.’>6. (Proposal and accept- 
ance by leleplnme conversation — Con 
tract is made at place when acceplance is 
received and part of cause of action for 
.suit for damages lor breacfi arises at that 
place — .\nal4)gv <d contract hv post and 
telegram doe.s nut apply.) * AIR 1901 Cal 
160 (1(58) * (1963 ) 65 Punj LR 681: 1963 
Cur L.) 224. (Contract conj-luded at L 
C.ourt at L has jurisdicliun.) * AIR lOtil 
Rai 03 (95): 1060 Raj LW 397. (Cause of 
action cannot lie held lo have arisen at 
place where an offer is made.) 

(7) Where the contract is entered into 
hv postal communication, tlic contract 
will lie deemed to he made where the let- 
ter of aeeeptancc is posted, and not 
where it is received. AIR 1955 Madh B 96 
(97): ILR (19.55) Madh B 141 • AIR 1957 
Mad 201 (20t) * AIR 1954 Bom 491 (494): 
ILR (19.54) Bom 1137 (DB) * ILR (195!) 

4 Rai 252 (257) * AlH 1952 Mvs 111 (112) 
(DB) * AIR 1945 Lah 260 (204) (DB) • 
AIR 1943 Mad 471 (473): ILR (1914) Mad 
95 (DB). (AIR 1942 Mad 13: ILH (1942) 
Mad 243. Dissented from.) 

[But sec AIR 1954 Bom 145 (148). (AIR 
1945 Lah 200. Dissented from.) ] 

(8) If (he acceptance of a proposal con- 
sists of the performance of a condition of 
the proposal, the contract will be deemed 
to be made where the condition is per- 
formed. (1905) 32 Cal 884 (888) (DB). 

(9) If an agreement is lo be executed 
bv the plaintiff, part of the cause of action 
arl.ses where the agreement is executed. 
(1900) 30 Bom 304 (377) (DB). 

(10) Where the contract purports on the 
fare of it to have been made at any par- 
ticular place it will be presumed that the 
parlies have agreed to that place being 
taken as the place of contract and it will 
be so treated. (1905) 28 Mad 19 (22) (DB) 
(English cases cited.) 

(11) Seller taking goods to buyer 
without order — Suit for price — 
Suit for price lies at buyer's and 
not at seller’s place of business. .AIR 1900 
Ker 188 (190): 1960 Ker LT 1. 

18. Place of breach or non-performance. 
— (1) The place of breach furnishes the 
forum for a .suit on contract, even though 
the place of making it he not within the 
forum. AIR 1955 Cal G2C (631) • AIR 1958 
Pal 489 (401): 37 Pat 442 (DB) • AIR 

1957 Mad 201 (204) * AIR 1954 Trav-Co 
362 (.363) : ILR (1954) Trav-Co 298 (DB)* 
AIR 1942 Oudh 250 (252): 17 Luck 733 
(DB) * AIR 1927 Mad 1150 (1150) (DB) • 
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(1904) 27 Mad .355 (.358) (DB). * 1957 Kei 
LT 9.5.1: J',);)7 Kcr LJ 8LM. | PLM'rorniaiicc of 
conirjict is part of cause of action — Suit 
in respect of breach can be filed at place 
where contract should have been perfor- 
med.) * AIR 1057 Mad 201 (204) * AIR 
1058 Pat 480 (101): 10.58 Pat LR 58 (DB). 

(2) The place ol l)icach is the place 
where the contract is to be completely 
performed, or, where the performance is 
to be in several places, where it is to be 
completed. AIR 1952 Mvs 111 (112) (DB) 

• AIR 1057 Aiidh Pra .530 (5,32) ♦ AIR 
10.57 Mad 201 (204) «= ILR (1957) Kar 9.32 
(035, 0.30) * AIR 1049 Mad 145 (140) (DB). 

• AIR 1042 Oudh 2,50 (252) : 17 Luck 7.33 
(DB) (1860) 8 Moo Ind App 291 (307) 
(PC) * AIR 1924 Sind 64 (68) (DB) * AIR 
1924 Sind 29 (31): 17 Sind LR 104 (DB). 

* 196.3 Cur LJ 478 (Punj). 

(3) A purclmses goods of B at M but 
it is agreed that the deliverv of the goods 
and the payment therefor should be made 
at N. The Court at N has jurisdiction to 
try a suit in respect of the breach of the 
contract. (1911) 5 Sind LR 97 (100) (DB) 

* AIR 1920 All 6 (8): 42 All 619 (DB) * 
AIR 1914 Sind 146 (147): 8 Sind LR 107.* 
1964 Raj LW 416: ILR (1964) 14 Raj 
1084. 


(4) It is agreed that goods sent by B 
to A should he measured at M and deli- 
vered at P. R. fails to deliver the goods 
and A sues him lor damages for non-deli- 
very. 3'hc cause of action arises at P. 
(1868) 5 Bom IICR (AC) 33 (34) (DB). 


(5) In cases of contracts for the sale 
of goods the place where the goods had 
to be delivered is the place of perform- 
ance and the Court of that place will 
have iurisdiclion. AIR 1955 Mad 271 
(274) • AIR 1958 Pal 489 (491): .37 Pat 
442 (DB) * AIR 19,57 Mad 201 (204) * 

Madh BIJ 1955 HCR 743 (746) * Madh 

BLR 19.54 (Civ) 477 (478) ♦ ILR (1954) 
4 Raj 2,52 (2.59, 260) • AIR 1953 Ajmer 

29 (30) * 19.50 All L Jour 146 (148) * 

AIR 1962 Mad 44 (46. 47. 48); 74 Mad 
LW 495 (DB). 


[See AIR 1953 Mrd 389 (390) • AIR 
1951 Punj 378 (381) ^ AIR 1949 Mad 145 
(146, 147) (DB) * AIR 1947 M.ad 8.3 (84.)] 

(6) A deliverv to common carrier is, 
delivery to buyer. AIR 1941 Lah 223 
(22,3) (DB) * AIR 1957 Mad 201 (204) 
ILR (1957) Kcr 9.32 (936) * AIR 1914 
Mad 311 (311). 


(7) Where defendants contracted at 
Bombay to sell goods to plaintiff at 
Amritsar, cause of action for breach of 
the contract would arise in Bombay, as 
the goods are delivered to the Railway 
Company at Bombay. AIR 1955 Madh B 
W (97): ILR (19.55) Madh B 141 ♦ AIR 
1922 Lah 474 (474). 

(8) Where the consignee is not buyer 
but the seller, delivery of goods to the 
Railway Company cannot be deemed to 


be deliverv to the buyer. Madh BLJ 
1955 IICR 743 (745). (Madh BLJ 1953 
IICH 859, Rcl. on.) 


(9) Place of performance .should be 
determined wilh reference to the inten- 
tion of the parlies as gathered from 
their .acts, the terms of the contract and 
the .surrounding cjiTumstanees. (1887) 11 
Bom 6-19 (053) • AIR 1917 All .305 (365): 
39 All 368 * (1800) 8 Moo Ind App 29! 
(.307) (PC) * AIR 19.35 Bom 283 (285): 
i>9 Bom .305 * AIR 1938 Mad 977 (979) * 
AIR 19.59 All 012 (013): 19.57 All LJ 42.3 
* AIR 1905 Punj 143 (145); 60 Pun LR 
1183. 

(10) Where no actual intention can be 
inferred, recourse may be had to pre- 
.sumplions. (1912) 15 Ind Cas 885 (886) 
(DB) (Cal). 


(11) Place of performance may be 
delermined l)v the course of business to 
which llic contract relates or by the 
nature of the art to be done under the 
contract. AIR 10.56 Nag 118 (120): ILR 
(1955) Nag 722. (Bllticut transactions.) * 
(1882) 4 All 42.3 (426) (DB). (Place of 
performance held to be plaintiff's place 
of business.) ♦ (1907) .30 Mad 438 (448) 
(DB). (.Service contract — Salary is pay- 
able at place of work.) ♦ AIR 1934 All 
549 (550). (Doctor treating a patient 

under agreement made at K where the 
treatment was made — Cause of action 
arose at K.) 


(12) Contract of bailment. Remunera- 
tion of bailee Is payable where the ffoods 
bailed arc slorcd. AIR 1917 All 121 (122)* 


(13) Revocation of a contract being 
,lso part of the cause of action in a suit 
or breach of contract, the Court at the 
dace where the revocation is communi- 
alcd will h.avc iurisdiclion ‘o trY^t^e 
Hit. AIR 1056 Nag ILR (1955) 

Jag 722 * AIR 1957 Mad 201 ^(205) • 
TR 1949 Pat 270 (276); 27 Pat 723 

DB). (AIR 1947 Pat 134: 25 Pat 292, 

A « 4 m Z / 4 /%r\ 1 


« 1 1 




(14) In a suit for the recovery of the 
price paid to defendant and for damages 
for breach of contract to supply goods 
a part of the cause of action arises where 
the plaintiff has paid the price. AIR 1952 
Puni 381 (382) • AIR 1946 All 512 (514): 
ILR (1947) All 3 (DB) * 1959 Jab LJ 
881: 1959 MPLJ 646. 


(15) In a suit for damages for short 
livery of goods by an endorsee o* ® 
ilway receipt cause of action partly 
iscs where the goods were consi^ed 
d partly where the short delivery too* 
ace. The endorsement of railway 
:eipt in favour of plaintiff by a Bank 
receipt of the price of the /oods is 
part of the cause of action. AIK 
av-Co 362 (363): ILR (1954) Trav Co 
6 (DB) • AIR 1960 Ker 267 (268). 

60 Kcr LX d62» i 

[See AIR 1965 Pat 63 [641 (DB)J 
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19, Place where money is payable, — 

(1) The payment of money under a con- 
tract being part of performance of con- 
tract furnishes a cause of action. 1953 
BUR 626 (627) • AIR 1958 Mad 482 
(184) (DB) * AIR 1958 Raj 60 (61): ILR 
(1957) 7 Rai 819 ♦ AIR 1957 All 799 
(801): ILR (1957) 1 All (465) (DU). 

(Deposit in advance not appropriated — 
Claim for rclund — Depositee becomes 
debtor — Place of suit is where depo- 
sitor resides.) * AIR 1957 Madh B 90 
(92, 93) (1)B). (Cheuuc received at G 
and ca.shcd at B — Part of cause of ac- 
tion arises at G — Court at G has juris- 
diction to try suit.) ♦ (1878) 3 Cal L Rep 
459 (460) (DB) • AIR 1962 Raj 122 (125, 
126); 1961 Rai LW 606 • AIR 1968 Ra| 
89: 1967 Raj LW 129 » AIR 1961 Pal 
19H (199): 1960 BLJR 697 (DB). 

[See 1961 Jab LJ 1235: 1961 MPLJ 

1080.1 

(2) The place where inovey is express- 

ly or impliedly payable will be a forum 
of action. AIR 1956 Punj 111 (111) • 

AIR 1957 Mad 201 (205) ♦ AIR 1955 All 
416 (410) (DB) • (1955) 8 Sau LR 13 

(17) * AIR 1954 Pat 147 (149) (DB) * 

ILR (1954) 4 Raj 252 (257) * AIR 1953 
Rnj 134 (135) * AIR 1933 All 147 (148, 
149). (Lease of property outside jurisdic- 
lion — There is an implied promise to 
pay at place of lessor’s residence.) * AIR 
1924 Mad 789 (790) * AIR 1925 Nag 408 
(408) • (1808) 3 Agra 242 (244) (FB) ♦ 

AIR 1960 Rai 243 (244): 1960 Raj LW 

185 • 1961 Kcr LT 095: 1961 Ker LJ 
849. (English Common law rule of debtor 
.seeking creditor is nut applicable in 
India for determining forum — Place 
from which correspondence which led 
to contract, will not determine forum.) 

(3) In case of goods sold and deliver- 

ed, a suit for the price lies where the 
same is to he paid, even though both 
the sale and the delivery should have 
been made in another place. AIR 1953 
Rai 134 (135) • AIR 1957 Andh Pra 530 
(532) • 1952 Mvs 111 (113) (DB) • AIR 
1951 Kulch 8 (9) * AIR 1949 Mad 145 
(146, 147) (DB) • AIR 1935 Mad 663 
(664) (FB) • (1882) 4 All 423 (426) 

(DB). 

(4) Action to recover money due on 
life insurance policy can be instituted in 
the place where death of assured takes 
place. AIR 1943 Cal 199 (201. 202): ILR 
(1943) 1 Cal 564 (DB) • AIR 1918 Mad 
635 (635) (DB) • AIR 1932 Bom 392 
(393) • AIR 1934 Sind 76 (76): 28 Sind 
LR 192. 

(5) In contract of insurance against 
burglary, a claim for the insurance 
amount can be made at the place where 
the burglary was committed. AIR 1957 
All 208 (211. 212): ILR (1937) All 234 
(DB). 

(6) Where the place of payment is 
not indicated in the contract, it is to be 

[Vol. 2.] 3 A. M. 50 


ascertainea with reference to the inten- 
tion of the parties and tlic circumstances 
of tlie case. AIR 1950 Nag 118 (120): 

ILR (1955) Nag 722 * AIR 1957 Mad 
201 (205) ♦ AIR 1952 Kutch 58 (59) • 
AIR 1919 ]\ug 135 (136) * (1912) 15 Ind 
Cas 885 (885) (Cal) * AIR 1951 Ajmer 
83 (2) (83). (Issue as to whether the 
money claimed was payable at a place 
within the iurisdiction of the Court — 
Defendant ex parte — Suit decreed on 
plaintin s alfidavit — Decree held legal ) 
* AIR 1964 Cal 418 (421) (DB) • AIR 
1906 Cal 259 (2G4) » AIR I960 Puni 450 
(453, 455): 62 Punj LR 462 (FB) 


(7) Fact that actual part payment 
was made at a particular place is not 
decisive of the fact that payment accord- 
ing to agreement was to be made at 
that place. AIR 1954 Madh B 184 (190): 
ILR (1954) Madh B 343 (FB) • AIR 1958 
Puni 361 (364); ILR (1958) Punj 682. 
( Payable excludes notion of fulfilment 
indicated by the word paid'.) 


(8) The onus of proving that the 
money was payable at a particular place 
is on the plaintilT. As regards the rule 
that debtor must find the creditor, see 
Notes under Section 49, Contract Act 
1872. AIR 1954 Madh B 184 (190): ILR 
(1954) Madh B 343 (FB). 


20. Suits between principal and agent. — 

(1) Suit for accounts against an agent 
can be filed where the contract of agency 
was made or where the accounts are to 
he rendered and payment made by the 
agent. ILR (1953) 2 Cal 279 (286) ♦ AIR 
1958 Madh Pra 409 (410) * AIR 1932 

Bom 42 (44, 45) • AIR 1915 Mad 1001 
(1002) (FB) • AIR 1938 Nag 186 (187): 
ILR (1939) Nag 648 * AIR 1932 Bom 291 
(299); 56 Bom 324 (DB) * AIR 1958 Puni 
361 (364): 60 Punj LR 161 * AIR 1962 Raj 
247 (249, 250): 1962 Raj LW 389. (AIR 
1924 Rang 2, Dissent, from.) ♦ AIR 1962 
Raj 122 (125, 126): 1961 Raj LW 606. 

(2) Where the conlracl does not speci- 

fically provide lor the place where the 
accounls arc to be rendered, it is to be 
ascertained by reference to the intention 
of the parties as gathered from the 
circumstances of the case. AIR 1953 
Aimer 28 (2) (29) • (1871) 7 Beng LR 

(App) 35 (36, 37) (DB). 

(3) A payment will be taken as in- 
tended to be made where Ihe accounts 
are settled and the balance struck. 1874 
Pun Re No. 22, p. 116 (118). 

(4) In Iho case of pukka adatia and 

commission agents, in absence of a sped- 
fle provision to the contrary, the place 
of business of agent is tlic place where 
money is payable. AIR 1955 All 669 (670) 
(DB) • AIR 19,58 Puni 361 (364, 365): 

ILR (1958) Punj 682 • AIR 1924 All 530 
(531): 46 All 465 (DB). 

[See also AIR 1952 Puni 119 (120). 

(Suit for accounts against commission 
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agent.)* AIR 1940 Lah 171 (172). (Do.) 
* AIR 1932 Bom 42 (45) ♦ AIR 1928 Bom 
548 (549, 550). (Mere sending of goods 
does not constitute part of the cause of 
action.)] 

(5) A suit bv an agent for the recovery 
of amount due to him in respect of busi- 
ness done by him lies at the place where 
he carried on such business. AIR 1937 
Sind 317 (318) (DB) * AIR 1960 Punj 15 
(16) • 1958 Ker LT 523: 1958 Ker U 
1260. 

(6) In a suit by principal for compen 
salion against agent for loss suffered by 
the negligent act of the agent in conduct 
of business the cause of action arises, 
where the act of negligence is committed 
and not where the loss is discovered. 
ILR (1954) 6 Assam 260 (262). 

(7) Suit bv agent against principal for 
recovery of loss — Place of suit would 
be the place of residence of the defen. 
dant. AIR 1954 SC 500 (502): 1955 SCR 
439. 

(8) Agent from place B offering to 
.sell goods of principal of place I — 
Principal accepting offer by despatching 
goods — Principal taking exception to 
certain debits contained in statement of 
account sent by agent — Suit for re- 
covery of amount represented by those 
debits, is maintainable at place I. (1964) 
77 Mad LW 458 (2). 

(9) Suit for accounts by principal 

against agent — Place where account was 
demanded and refused does not give 
cause of action to file suit at that place. 
.\IR 1961 Puni 567 (568): 63 Pun LR 

867. 

21. Suit for partnership accounts. — 

(1) The place of performance in the 
case of a contract of partnership is the 
place where the business of the partner- 
ship is carried on. (1860) 8 Moo Ind 

App 291 (307) (PC) ♦ AIR 1929 All 236 

(236). (Suit lies also at place where 
agreement of partnership was made.) • 
AIR 1921 Lah 673 (674). (Do.) • AIR 

1914 Oudh 314 (315). 

(2) Where the business is carried on 
in more places than one, a suit may be 
filed in anv one of such places. Madh 
BLJ 1955 HCR 1074 (1075) (DB) • AIR 
1926 Mad 427 (427) (DB). (Suit for dU- 
solution of partnership.) 

(3) A contract of partnership was 
entered into by P firm with D firm, both 
of whom had their head offices at Cal- 
cutta. P firm was to purchase jute at K 
in the Muzaffarpur District and to send 
it to Calcutta to the D firm for sale. Ac- 
counts of the partnership were kept at 
Calcutta. It was held that the Court at 
K had no iurisdiction to try a suit for 
dissolution of the partnership. AIR 1936 
Pal 6 (7) (DB). 

(4) A suit for dissolution of partner- 
ship and for accounts i.s governed bv this 
section even if the suit involves immov- 


able partnership properly situate beyond 
the jurisdiction of the Court. Madh BLJ 
1955 IICR 1074 (1075) (DB). 

22. Suits between banker and custo. 
™er. — (1) Where a deposit is made in 

a Bank the place of repayment is to be 

determined from the terms of the 

receipt. In the absence of such terms the 
money becomes repayable at the place 
where Bank does its business. AIR 1940 

All 243 (245): ILR (1940) All 207 (DB). 

(2) The rule that debtor must seek his 

creditor applies to a trader who receives 
deposits and to other cases of deposits 
which are not deposits received by a 
banker. AIR 1952 Mys 111 (114) ♦ AIR 

1933 Bom 179 (181): 57 Bom 306 * AIR 
1917 All 128 (129). 

(3) In the case of current account the 

obligation of banker to repay arises on 
demand and is limited to the office 
where the account is kept. The customer 
must make a demand for payment at 
the branch where his current account is 
kept before he can have a cause of ac- 
tion against the Bank. The rule Is the 
same whether the account is a current 
account or whether it is a case of depo- 
sit. AIR 1955 SC 590 (598): 1955-2 SCR 

402: ILR (1955) Punj 1127 * AIR 1955 
Cal 413 (415). 

[See AIR 1961 Punj 66 (73): 63 Pun 
LR 152 (DB). (Security deposit in branch 
office in Pakistan — Closure of branch 
office — Forfeiture of deposit — De- 
mand at head office in India — Appli- 
cation for return was held cognizable by 
Courts of India.)] 

(4) A loan by Bank on overdraft ac- 
count is repayable at the office where 
the account is maintained and the state 
of accounts can be ascertained. The sub- 
seguent closure of the Branch office 
where the account is maintained and 
where breach of obligation to repay oc- 
curred will not shift the venue of breach. 
AIR 1955 Cal 413 (415) * AIR 1961 Mad 
122 (124): (1961) 1 Mad LJ 323 (DB). 

(5) Cash credit account opened with 
defendant’s branch at Srinagar in pursu- 
ance of agreement executed at Jammu — 
Suit for recovery of sum due under that 
account — Court at Srinagar has juris- 
diction to Irv suit as part of cause of 
action arises in Srinagar. AIR 1960 J and 
K 11 (12) (DB). 

23. Suits on negotiable Instruments.-^ 

(1) A suit may be filed where a promis- 
sory not is made or bill of exchange is 
drawn. AIR 1956 Mad 629 (630) (DB) * 
AIR 1916 Oudh 105 (106) • (’08) 31 Mad 
223 (227) (DB). (Payee's place of resi- 
dence not to be presumed to be the place 
of payment.) • AIR 1961 Cal 321 (328): 

65 Cal WN 113 (DB). (Promissory note 
payable on demand — No place of pay- 
ment indicated — Common law rule that 
debtor must seek creditor does not ap- 
ply — Suit lies at place of execution or 
at place where debtor resides. AIR 1940 
Cn) 443, Dissent, from.) 
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(2) Promissory note payable on de- 
mand — Suit on — Jurisdiction is gov- 
erned by Section 20. Civil P. C. and not 
by provisions of Negotiable Instruments 
Act. ILH (1960) 2 Andh Pra 195. 

(3) It may also be Hied where the 

instrument is delivered to the promisee 
or where it is payable, though it is exe- 
cuted in a dilferent district, AIR 1956 
Mad 029 (030) (DB) • MK 1942 Bora 
251 (253): ILU (1942) Bom 620 (DB). 

(Per Wadia J.) * ILR (1954) Hyd 776 
(781) • AIR 1939 Lah 498 (498) • AIR 

1920 Pat 157 (159): 5 Pat L Jour 536 

(DB) * AIR 1910 Bom 227 (228): 40 

Bom 473 ♦ AIR 1929 Cal 300 (307) (DB) 
• (1883) 9 Cal 105 (109) (DB) * (1901) 
24 Mad 259 (261) (DB) * AIR 1915 Lah 
481 (482): 1916 Pun Re No. 2 (DB) * 
1902 RLW 282; ILR (1962) 12 Rai 652. 


(4) A promissory note. which on its 
face purports to have been made at a 
particular place, will be presumed to 
have been made there. (1905) 28 Mad 
19 (22) (DB). 

(5) Where a promissory note payable 
on demand is executed and handed over 
by B to A at b, but the note describes 
A as a resident of M, only the Court at 
B and not at M has iurisdiction to enter- 
tain a suit on the note. AIR 1937 Nag 
241 (242): ILR (1938) Nag 301. 

[See also AIR 1942 Bom 251 (253, 

255): ILR (1942) Bom 620 (DB). (Pro- 
note executed in A — No place of pay- 
ment mentioned — Mere description of 
promisee as resident of B is not enough 
to show that it is payable in B.) • AIR 
1951 Hyd 132 (133. 134): ILR (1951) 

Hyd 798 (DB). (Amount held payable 
at place of execution of pro-note.)] 

(6) Where a negotiable instrument is 

drawn at one place and accepted at 
another, part of the cause of action will 
arise at the place of acceptance, AIR 
1920 Cal 718 (720): 47 Cal 588 (SB) • 

AIR 1960 All 557 (558). (Acceptance of a 
hundi gives jurisdiction to a Court,) 

(7) The endorsement of negotiable 

instrument or the assignment of a pro- 
missory note will also give rise to a 
cause of action at the place of endorse- 
ment or assignment. AIR 1953 Nag 192 
(193). (1889) 22 QBD 128: 58 UQB 190, 
Foil.) * AIR 1949 Cal 495 (497): ILR 

(1945) 2 Cal 333. (Case under Cl. 12 of 
the Letters Patent.) * AIR 1939 Bom 
461 (464): ILR (1939) Bom 631 • AIR 
1936 Cal 349 (350): 63 Cal 435 • (’05) 
22 Cal 451 (453) • AIR 1917 Mad 221 
(222) (DB) • AIR 1966 Andh Pra 334 
(335): (’66) 1 An WR 282 • (’60) 1 Andh 
WR 222: (1968) 2 Andh LT 234. (S. 70 
of Negotiable Instruments Act does not 
override Section 20, C. P. Code.) 


(8) The dishonour of a negotiable 
instrument will also furnish a cause of 
action and a suit may be brought at 

dishonoured. 

(1876) 1 Bom 23 (35. 43) (DB). (Even 


notice of dishonour is part of cause ol 
action.) • (1875) 12 Bom IICR 113 (127). 

(9) Rule that debtor to seek his credi- 
tor does not apply to promissory note. 
AIR 1952 Punj 128 (129). 

(10) Promisee can select any place for 
perlormance of promise. (1903) 4 Guj 

[Overruled in AIR 1967 Guj 1 (DB) 
On the ground that the instrument in 
question in the suit was not a promis- 
sory note.] 

(11) Execution of promissory note by 
Ijrst defendant within the territorial juris- 
diction ol Court. Debt guaranteed bv 
second defendant outside the territorial 
jurisdiction. Suit for recovery as^inst 
uefendxuits is the place of execution of 

note. (1966) 1 .Mad LJ 159: 76 Mad LW 
1/6 ( 1 ). 

24. Suits on assigned debts or con- 
Iracls. (t) An assignee of debt under 
bona fide voluntary assignment can sue 
nis assignor and the original debtor in 
Court within whose jurisdiction the 
assignment is made. AIR 1955 Raj 53 
(oo): ILR (1955) 5 R.Tj 269 (277) (DB) 
(AIR 1924 Rang 2: 1 Rang 231, Dissented 
Irom.) » AIR 1949 Ca! 495 (497)- ILR 
(1945) 2 Cal 333 • (1962) 64 Punj LR 
465: 1962 Cur LJ 173. (No cause of ac- 
tion arises where bogus assignment takes 
place.) 

(2) The appointment of a receiver in 
lespect of a debt is not tantamount to an 
assignment in his favour of the debt 
Itself and the Court at the place where 
the appointment is made, has no jurisdic- 
tion to entertain a suit in respect of the 
debt. AIR 1955 Mad 526 (527)- ILR 

(1956) Mad 171 (DB). 


nil assignee oi a right to purchase 
property can bring a suit against the 
vendor and the assignor in the Court 
Within whose jurisdiction the assignment 
has taken place. AIR 1955 Punj 93 (96)* 
ILR (1955) Punj 285. 

(4) In a suit against the Union of 

India for short delivery by the assignee 
of the right, title and interest of the con- 
signor in the goods despatched by railway 
where, by the assignment, the railway 

receipts or the claims thereunder are 

.V. A * . M assignee, the assign- 

ment IS a part of the cause of action and 
the Court, within whose jurisdiction the 
assignment took place, is competent to 
entertain and trv the suit. AIR 1959 Cal 
563 (565): 63 Cal WN 806. 


25. Suits £op contribution.— ( 1 ) Where 
one of the co-owners of the mortgaged 
properly gets the sale of the property 
under the mortgage decree set aside by 
depositing the entire decretal amount iii 
Court and brings a suit against the other 
co-owners for contribution, the cause of 
action for the suit partly arises at 
a place where the deposit is made and 
the Court at that place has iurisdiction to 
entertain the suit. 1953 BLJR 707 
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26. Suit on forts. — {1) Where there are 
several tort-feasors and some of them 
only reside within jurisdiction, a suit 
will be maintainable against them at the 
place where they reside. AIR 1928 Cal 
887 (889) (DB). 

(2) Courl, within local limits of whose 
jurisdiction a tortious act is committed, 
is competent to try the suit. (1905) 3 Low 
Bur Rul 164 (165) ♦ AIR 1957 Pal 128 
(129). (Subsequent aggravation of damage 
caused by a tort, without any act or 
omission on part of defendant, does not 
furnish a cause of action.) * (1905) 29 
Bom 368 (372). (Malicious pro?;ecution — 
Place where extradition proceedings are 
taken will give jurisdiction.) • (1910) 5 
Ind Cas 513 (513) (DB) (Mad). (Wrong- 
ful ex-communication — Cause of action 
arises where order of ex-communication 
is handed over to the community.) • AIR 
1930 Pal 528 (529). (Railway collision — 
Cause of action is where it took place.) 
• AIR 1959 Raj 291 (293, 294): 1959 Raj 
LW 19. 

[See AIR 1932 Bom 42 (44). (Negli- 
gence by Agent.)] 

(3) Where the defendant instituted cri- 
minal proceedings at D against the plain- 
tilT, who was residing at C, and the 
plainlilT suffered damages at C, suit for 
damages for malicious prosecution can 
be instituted at C. AIR 1933 Cal 706 
(708): 60 Cal 918 * (1964) 6 OJD 218: 
ILR (1964) Cut 598. 

(4) Suit for damages — Courl at place 
where plaintiff was served with summons 
in criminal case has jurisdiction to enter- 
tain it. AIR 1961 Mys 188 (189): 39 Mys 
LJ 270. 

27. Suit for custody of minor. — (1) 
Where the defendant removes a minor 
from the custody of his guardian from A 
to L, the Courts at both the places have 
jurisdiction to entertain a suit for the 
custody of the minor. (1890) 12 All 213 
(217) (DB). 

(2) Place of suit — Suit for custody 
of minor — Where minor ordinarily 
resides — Residence of minor is a ques- 
tion of fact. AIR 1954 Sau 152 (153): 7 
Sau LR 123 (DB). 

28. Suits for restitution of conjugal 
rights. — (1) The 

suit for restitution of con.iugal rights, is 
breach of marital obligations on part 
of either parly. ILR (1954) Madh B 274 
(276). (Any person who by words or 
conduct prevents wife from alleging her 
to live with her husband can be made 

party.) 

(2) In a suit by a husband against his 
wife for restitution of conjugal rights 
the wife's absenting herself from her 
husband’s residence without his consent 
will furnish a cause of action, and the 
suit can, therefore, be brought in the 
Court within whose jurisdiction the hus- 


band or the wife resides. AIR 1966 Pepsu 
49 (49): ILR (1955) Patiala 618. (Place 
of actual residence and not permanent 
residence determines forum of suit.) • 
(1894) 18 Bom 316 (318) (DB) • AIR 

1914 Bom 211 (214): 38 Bom 125 (DB) 
* AIR 1919 All 96 (96) • AIR 1936 Mad 
288 (289): 59 Mad 392 (DB). 

(3) In suits for restitution of conjugal 
rights what is material for giving juris- 
diction to the Courl is the residence of 
the parties within the jurisdiction of the 
Court at the lime of the institution of 
the suit. AIR 1954 Nag 51 (53). 

(4) A suit by the pluintifT against his 

wife’s father for an injunction restrain- 
ing him from preventing his daughter 
returning to the plalntifT is not a suit 
for the restitution of conjugal rights. AIR 
1956 Madh B 160 (160): ILR (1955) 

Madh B 393 * AIR 1936 Mad 288 (290): 
59 .Mad 392. 

(5) Suit for restitution of conjugal 
rights bv a Muhammadan — Suit can be 
instituted where marriage look place. 
AIR 1960 Madh Pra 212 (213): 1900 Jab 
LJ 520. 

29. Suits for divorce. — (1) In a peti- 
tion for dissolution of marriage, it is not 
necessary to prove the place of marriage 
or that it took phice in India. It is 
enough If the parties are domiciled in 
India. (1896) 20 Bom 362 (365) (FB). 

(2) Where the parlies to a suit for 
divorce were domiciled in India at the 
commencement of the suit, the Court 
will have jurisdiction to decide the suit, 
even though the parties have subse- 
quently migrated to Pakistan. AIR 1954 
Nag 51 (53). 

(3) A suit for the recovery of dower 
debt on the divorce of the wife bv the 
husband may be brought at the place 
where the divorce takes place. (1905) 32 
Oil 146 (150) (DB). 

(4) Marriage solemnised before parti- 

tion of India at Karachi and parlies 
separating there — After partition parties 
separately coming to India — Husband 
employed at Delhi and wife at Nagpur 
— Application by husband under Sec- 
tion 13 of Hindu Marriage Act — Nag- 
pur Court has jurisdiction to entertain 
application. AIR 1963 Bom 176 (178): 

64 Bom LR 712. 

30. Suits for maintenance. — (1) A 
suit for recovery of maintenance can be 
instituted in a Court within whose juris- 
diction the plaintitr was abandoned as 
the abandonment is a part of the cause 
of action for a claim for maintenance. 
1955-1 Mad L Jour 397 (398). 

(2) A suit for separate maintenance by , 
a Hindu wife against her husband can 
be instituted in the place where the 
parlies were married, as marriage 
part of the cause of action. AIR 1954 
Mad 358 (360) • 33 Cut LT 1056: ILR 
(1966) Cut 926. (No distinction whether 
suit is against husband or against person 
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possessing property of husband.) • (1963) 
f Mvs U 223. 

(3) Suit for maintenance bv a wife — 
Charge on immovable properties claimed 

— Some of properties situated in C — 
Suit is triable by Court at C even though 
the defendant does not reside within the 
jurisdiction of the court. AIR 1953 Orissa 
25 (28): 19 Cut LT 1 (DB). 

(4) Suit for reduction of maintenance 
charged on landed properties bv previous 
compromise decree in Court at P — Case 
held was covered bv S. 20fc) and the 
Court at P had iiirisdiction to entertain 
the suit — S. 20 is a residurv Section. AIR 
1961 Orissa 69 (701: 26 Cut LT 274. 

31. Admlnlslrallon suits. — (1) In a suit 
to administer an estate, the grant of pro- 
bate and the undertaking to administer 
will furnish parts of the cause of action. 
(1906) 29 Mad 239 (277) (DB) • AIR 1926 
Lah 456 (456, 457). 

(2) Court can grant letters of adminis- 
tration only if the deceased, at the time 
of his death, had any property or had a 
fixed place of abode, within its jurisdic- 
tion. (1896) 20 Bom 607 (609) (DB). 

(3) Suit for administration of estate of 
dccea.scd — One item of estate compris- 
ing of immovable property .situate outside 
iurisdiclion of Court — Suit is not one for 
determination of right to immovable pro- 
P^rlv — It can be tried bv Court if any 
part of cause of action arises within its 
iurisdiclion. AIR 1960 Cal 691 (692): 64 
Cal WN 711 (DB). 

32. Suit to set aside decree.— (1) A suit 
to set aside a decree on the ground of 
fraud can be brought where the defendant 
actually and volunlarilv resides or where 
Ihc cause of action, wholly or in part, 
arises. AIR 1917 Pat 598 (.599) ♦ (1910) 

5 Ind Cas 648 (649) (DB) (Cal). 

(2) The cause of action in such cases 
is the commission of the fraud and the 
obtaining of the fraudulent decree. AIR 
1940 Pal 444 (446) (DB). (Mere discovery 
of fraud is not part of cause of action ) • 
AIR 1914 All 93 (94): 36 All 564 • AIR 
1923 Mad 272 (272) (DB). 

(3) Where n part of the fraud is com- 

mitted within the jurisdiction of a Court, 
that Court will have iurisdiclion to enter- 
tain the suit. (1903) .30 Cal 369 (.381 

382) (DB) • AIR 1958 Mad 516 (517) • 
ILR (19.58) Mad 657 • AIR 1957 Cal 317 
(318) (DB). (Suit challenging decree in 
Vizagapatam Court on ground of fraud 
— Fraudulently giving wrong name in 
service of summons published in Calcutta 
Newspaper staled as part of fraud — 
Calcutta High Court can entertain suit.) 

• AIR 1920 Lah 290 (291). 

[See AIR I960 J and K 76 (76. 77) 
merrec obtained bv fraud in Court A — 
Suit to set aside decree in Court B where 
no part of fraud committed — Court at 
B has no jurisdiction in the matter.) ] 


(4) Where \ obtains a fraudulent decree 
against B at X and executes or applies 
for execution of the decree at Y, part of 
the cause of action arises at Y. (1902) 25 
All 48 (53) • AIR 1957 Cal 317 (318) (DB) 

• AIR 1915 Mad 015 (916) (DB) * AIR 

1917 All 176 (177): 39 All 607 (DB) • 

AIR 1915 All 163 (164, 169): 37 All 189 
(DB) * AIR 1933 C.al 274 (277, 278): 60 
Cal 98 * AIR 1923 Cal 425 (425, 426) (DB) 

• AIR 1928 Oudh 88 (88): 3 Luck 142 
(DB) • AIR 1924 Pat 831 (832) (DB) • 
AIR 1957 Cal 317 (318) (DB). 

(5) A mere transfer for c.xecution to 
another Court without anything more be- 
ing done will not enable the latter Court 
to cnlerain the suit to set aside the 
decree, though a suit for an injunction res- 
training the deiondani from executing 
the decree is maintainable in that Court. 
(1907) 29 All 418 (422) (DB) • AIR 1929 
Lah 449 (453) • AIR 1924 Nag 413 (415). 

[See also AIR 1918 Mad 711 (712): 41 
Mad 213. (Declaralorv suit — Inferior 
Court has jurisdiction to set .aside decree 
of superior Court obtained bv fraud, pro- 
vided it is otherwise competent to try the 
suit.) j 

3.3. Suit to set aside documcDl. — (1) A 
suit to set .aside a document on the ground 
that it was obtained bv fraud will lie 
where the fraud was committed. (1883) 6 
.All 589 (590) (DB). (Suit to set aside will 
as forged — Suit lies in Court where will 
IS published.) 


ui 5ucn a suit also lies where the frau- 
dulent document takes effect against the 
plaintiffs interest. (1874) 13 Beng LR 91 
(98, 99) (DB) • AIR 19.52 Bom 365 (376). 
(Per Bhagwati J. (Obiter). ) 


(3) Where a deed of surrender relating 
to properties situated at C and S was 
sought to be declared as collusive and 
fraudulent on the allegation that it would 
affect the plaintiff’s Interest with regard 
to properties situate at C only, it was 
liold that the Court at S would have no 
iuri.sdiction to trv the suit. AIR 1950 Cal 
510 (512): ILR (1951) I C.al 331. 

(4) In a suit to declare a registered 
deed as fraudulent and collusive the suit 
can be brought In the place of registra- 
tion even tliougli it is executed elsewhere. 
AIR 1950 Cal 510 (512): ILR (1951) 1 Cal 
331. 


(5) A executed a letter in Delhi in fav- 
our of B, a resident of Delhi, as a result 
of undue influence and coercion exercised 
at Delhi. In a suit instituted by A at 
Madras for a declaration that the letter 
was not binding upon him and for injunc- 
tion restraining B from taking steps to 
enforce the claim under the letter it was 
held lh.al the cause of action wholly arose 
at Delhi and the Court at Madras had no 
iurisdiclion to entertain the suit. AIR 1955 
Mad 80 (81) (DB). 


34. Suit for infringement of copyrlgbL 
Irndc-mark, etc.— (1) A suit for infringe- 
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merit of copyright, trade-mark, etc. can be 
brought at the place where the infringe, 
menl lakes place. AIR 1942 Mad 659 (660) 

* AIR 1915 All 262 (262): 37 All 446 (DB). 

* AIR 1967 Mad 381 (385): ILR (1964) 2 
Mad 666 (DB). 

(2) Where the suit is for infringement 
of copyright by hiring out a certain film 
for exhibition and the film is sent from M 
to R for exhibition at R, the hiring is to 
be held as taking place at R and the 
Court at R will have lurisdiclion to enter- 
tain the suit. AIR 1942 Mad 659 (659). 

(.3) In a passing off action the Court in 
a district in which goods are supplied on 
a commercial scale to persons who are 
likely to offer the goods for sale to pub- 
lic has jurisdiction to entertain the suit. 
AIR 1947 Lah 289 (290). 

(4) Suit for infringement of copyright — 
Cause of action for suit arising within 
area of ordinary original civil jurisdiction 
of High Court — High Court can be deem- 
ed to be District Court within meaning of 
S. 2fu) Civil P. C. and has power to try 
it. AIR 1967 Mad 381 (384): ILR (1964) 
2 Mad 666 (DB). 

35. Suits against corporations. — (1) The 
residence and domicile of a trading com- 
pany is its principal place of business, i.e., 
the place where the administrative busi. 
ness of the company is conducted, which 
may not he the place where its manufac- 
turing or other business operations are 
carried on. (1904) 27 Mad 315 (321) (DB) 

* AIR 1928 Sind 111 (113) (DB). 

(2) A foreign company which got itself 
registered in British India and carried on 
business there must be deemed to have had 
its principal office in British India. AIR 
1937 All 208 (217): ILR (1937) All 234 
(DB). 

(3) Where a cause af action arises at a 
place where the company has a subordinate 
office, that place will be deemed, in res- 
pect of such cause of action, to be the 
place where the company carries on busi- 
ncss< irrespective of the location of its 
head office, or of the nature of work that 
is acluallv carried on in the subordinate 
office. AIR 1944 Cal 1 (3): ILR (1944) 1 
Cal 101 • AIR 1918 Pat 126 (128): 4 Pat 
L .lour 141 (DB) • AIR 1943 Cal 199 (203): 
ILR (194.3) 1 Cal 564 (DB). (Branch office 
<if insurance company only collecting pre- 
mia.) 

(4) If no part of the cause of action ac- 
crues at the place of the branch office, the 
mere fact of the corporation having a 
branch office will not give the Court of 
that place jurisdiction to entertain a suit. 
AIR 1956 Nag 203 (204) (DB). (1941 Nag 
L ^bur 37, Overruled.) • AIR 1948 Lah 58 
(57). 

(5) Where prior to Partition of India 
the principal office of a company was 
.silifated in torrilory which subsequently 
became Pakistan and after Partition, the 
principal office was shifted to a place in 
India, a suit against the Company based 


on a transaction entered into with the 
Company before Partition can be brought 
in the Court at the place to which its 
principal office has been shifted. ILR 
tl955) Puni 633 (638). 

also AIR 1956 Punj 129 (129, 130) 

[But see AIR 1952 Punj 142 (142).] 


(6) The Union of India or the Govern- 
ment of a State is not a corporation within 
the meaning of the explanation and 
Ihey cannot be deemed to be carrying on 
business anywhere in India. AIR 1953 Cal 
1 (10) * (1887) 14 Cal 256 (271) (DB) * 
AIR 1930 Lah 818 (819). 

[See also AIR 1950 Cal 207 (209) (DB). 
(Dominion of India is not a Corporation.)] 
[But see AIR 1956 Assam 85 (94): ILR 
(1956) 8 Assam 51 (DB).] 


(7) Suit for declaration that new con- 
stituton framed for society is invalid — 
Terriorial jurisdiction to try suit is in the 
(3ourl of the place at which the constitu- 
tion was framed. AIR 1959 All 598 (604). 
(Reversed on another point in AIR 1962 
All 610.) 


(8) Suit against company filed in High 
Court in its original civil jurisdiction — 
S. 20 inclusive of Expl. II has no applica- 
tion. AIR 1967 Cal 205 (209); 71 Cal WN 
458. 

(9) Railway is corporation within mean- 
ing of explanation 2 to S. 20 — Suits 
against Union of India representing Wes- 
tern Railway .Administration at Indore — 
Part of cause of action held arose at In- 
dore — Though place of business of Ad- 
ministration was at Bombay, Indore Court 
held had jurisdiction. AIR 1966 Madh Pra 
243 (246): 1966 MPLJ 1100. 

(10) The deeming provision of Expla- 
nation H to Sec. 20: that a corporation 
shall be deemed to carry on business at 
its sole or principal office no matter that 
it docs carry on business here, there and 
ever^’wherc is not to be found in Cl. 12 of 
the Letters Patent. With no such legal 
fiction there the only test that has to be 
satisfied is, whether company carried on 
busine.'i;s where it has been sued at the 
time on commencement of suit. AIR 1967 
Cal 205 (209): 71 Cal WN 458. 

(11) “Appropriate Government" to make 
reference under S. 10, Industrial Disputes 
Act (1947) — Employer company having 
branches in more than one Stale — Provi- 
sion under Expl. II to S. 20 must be 
taken resort to. AIR 1968 Punj 514 (517): 
1968 Cur LJ 337. 

36. Suits against foreigners. — (1) Juris- 
diction over persons and properly, apart 
from principles of international law, 
where foreign subjects are involved is gov- 
erned bv legislation passed in the country 
where it is sought to be exercised. In so 
far as suits are concerned the Code of 
Civil Procedure and the Letters Patent 
apply. ILR (1955) Puni 633 (639) • AIR 
1957 Pat 256 (260) (DB). (The rule of 
Private International Law is, therefore, in 
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Sccilou 20 — Note 36 (conid.) 
this regard subject to the rules of Muni- 
cipal Low.) • .AIR 1952 Mad 481 (483). 

(2) This section enables Courts in India 
to pass decrees which arc capable of exe- 
cution as domestic judgments, but as 
foreign judgments they arc non esl so far 
as the area outside the jurisdiction of ad- 
judicating Courts is concerned, if they do 
not conform to principles of Private Inter- 
national Law. .AIR 1962 .Andh Pra 400 
(40.3, 404): (1962) 1 .Andh WR 272 (FB). 

(3) The Code does not exempt foreign- 
ers from the jurisdiction of Indian Courts. 
AIR 1927 .All 413 (4141: 49 .All 669 (DB) • 
AIR 19.34 All 740 (743. 745): 56 All 828 
(DB). 

(4) As regards residence, even a tem- 
porary residence is sufficient to give juris, 
diction. AIR 1955 Mad 96 (98. 100): ILR 
(1955) Mad 116 (FB). (Two month’s resi- 
dence prior to suit.) * AIR 1954 Trav Co 
141 (142). (V(»lunlarv presence of defen- 
dant, a foreigner, who has come on busi- 
ness within the jurisdiction of a Court at 
the time of suit.) 

(5) Foreigner carrying on business 
through an agent within iurisdiction will 
become amcn.abic to the jurisdiction of 
the Court. AIR 1924 Mad 158 (159) • AIR 
1961 Andh Pra 476 (477) (FB). 

[See also (180.3) 26 Mad 544 (552): 30 
Hd App 220 (PC).] 

(6) Where the cause of action against 
a non resident foreigner arises within juris- 
diction. that, in itself, is a .sufTicient 
ground of iurisdiction. AIR 1955 Madh B 
I (ID: ILR (1955) Madh B 31 (FB) • 
AIR 19.53 Sail 16 (19) (FB) * AIR 1951 
Rom 125 (127): ILR (19,52) Bom 65 (FB)* 
AIR 19.52 Mad 481 (48,3) • AIR 1951 Bom 
190 (192): ILR (1950) Bom 640 (DB) • 
(1903) 26 Mad 544 (552): 30 Ind App 220 
(PC) * AIR 1934 All 740 (746, 754): 56 All 
828 (DB) • (1901) 25 Bom 528 (538) (DB) 
* (1903) 2 Low Bur Rul 47 (52) • AIR 
1958 All 775 (785) (DB). 

(7) Mere presence of immovable pro. 
perlv within iurisdiction does not give 
rise to a cause of action for recovery of 
money on foreign judgment. AIR 1958 Mad 
203 (204) (DB). 

(8) A Court exercising jurisdiction over 
a foreigner should do .so with caution and 
should protect his interests as if he were 
a British subiect. (1907) 30 Mad 438 
(440) (DB) • AIR 1926 Mad 584 (586): 50 
Mad 27. 

(9) The residence of the defendant in 
British India doe.s not destroy the iurisdic- 
lion of (he former Jodhpur Court, which 
passed the decree in view of the fact that 


the parties had their permanent place of 
abode within the local limits of the juris- 
diction of the .lodlipur Court. AIR 1957 
Assam 127 (1.301: ILR (1957) 9 Assam 278 
(278i (DBi. 

37. Revision. — (1) Wliere the defendant 
is. bv law. entitled to have the case tried 
at Patna, it will be a grave injusice to 
liim to insist on its trial at Jagraon in the 
Punjab, and in such a case the High Court 
will interfere in revision. AIR 1923 Lah 
.565 (.5661 • AIR 1922 Lah 100 (101). (Sel- 
ler sending quotations on enquiry — 
Order sent bv buyer — Court wrongly 
holding that suit maintainable at buyer’s 
place — High Court can interfere in revi- 
.sion.i 

38. Chartered High Courts. — (1) The 
exercise of original civil iurisdiclion of 
Chartered High Courts is governed bv the 
Letters Patent granted to them. .AIR 1955 
Bom .55 (58) * AIR 1923 Mad 272 (274) 
(DB). 

(2) Suits under S. 92 are governed bv 
the specific provisions contained in that 
section which applies to chartered High 
Courts. .AIR 1955 Bom 55 (58), 

SECTION 21 — SYNOPSIS 

1. SCOPE AND OBJECT. 

2. JURISDICTION, MEANING OF. See 

Section 9. 

3. OBJECTION TO JURISDICTION. 

4. Objection as to place of suing. 

6. Failure of justice. 

6. EXECUTION PROCEEDINGS. 

7. COLLATERAL PROCEEDINGS. 

8. FOREIGN COURTS. 

9. COURT TRYING A REMANDED 

CASE— JURISDICTION OF. 

10. PROCEEDURE WHERE SUIT IS 
FILED IN A WRONG COURT. 

TOPIC INDICATOR 

Absence of jurisdiction. See Section 9. 

Analogous Law — Section 11, Suits 
Valuation Act. See Note 1. 

Waiver of iurisdiction. See Notes 1. 3, 

4 and 6. 

Submission to jurisdiction — See Notes 
3 and 4. 

Objection to iurisdiction in — 

— Execution proceedings — See 

Notes 3 and 6. 

— Appeal — See Nofe.s 1 and 3. 


— Second appeal. See Notes 1 and 3. 


— Letters Patent 

appeal — 

See 

Note 3. 


— Appeal after 

remand — 

See 

Note .3. 



— Revi.sion — Sec 

Note 3. 
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Section 21 (cODfd.) 

1. Scope and object.— (1) It is a funda- 
mental rule that a judgment of a Court 
without jurisdiction is a nullity and that 
want of jurisdiction cannot be waived. To 
this rule there are two exceptions recog- 
nised by the Indian law. Sec. 11, Suits 
Valuation Act, 1887 and S. 21. Civil P C 
AIR 1955 All 569 (571) (DB) * AIR 1941 
Mad 129 (136) (DB) * AIR 1941 Nag 36 

1 * air 1938 

261) (DB) * air 1938 Pesh 

Pat 136 (138) (DB) ♦ 1956 Raj 
LW 268: ILR (1956) 6 Raj 102. 

(2) Section 21 is framed on the analogy 

.ytT' 11 Valuation Act 1887 

AIR 1954 SC 340 (342): 1955-1 SCR 117 • 

(622) (DB) • AIR 19H 
Lah 385 (388): 1914 Pun Re No. 87 (DB). 

(3) Under S. 21 an objection as to the 
place of suing cannot be entertained by 
an Appellate Court except under the cir- 
cumstaiices mentioned in the section. AIR 

!?oa, "'93 (594) * AIR 1952 Cal 473 

(480): ILR (1953) 1 Cal 208 (DB) ♦ AIR 

“(622MDB,'.'-'’’ 

(4) The object of S. 21 is that when the 

p.l Drst instance after giving an 
affirmative finding on jurisdiction takes 
proceedings on the merits of the case, the 
latter should not be rendered abortive in 
case Ihe higher Coiirl comes to a contrary 
finding on the point of territorial juris- 

-^^9 (342) : 1955-1 
SCR 117 * AIR 1956 Mad 593 (594) * AIR 
1914 Lah 385 (387, 388) ; 1914 Pun Re 

^. 87 (DB) • (’62) 64 Punj LR 213 (220) 
(DB). 


(5) Trial Coiirl can raise the issue of 
lurisdiction and consider it whether the 
same was pleaded bv the defendants or 
not. ILR (1958) Mys 736 (738). 

(6) Section 21 applies to all objections 
as to the place of suing. AIR 1955 Madh 
B 193 (198): ILR (1956) Madh B 237 (FB)* 
AIR 1917 Mad 198 (200, 201) (DB) • AIR 
1934 Sind 123 (129): 28 Sind LR 64 (DB)* 
AIR 1924 Mad 697 (701) (DB) * AIR 1920 
Mad 1019 (1023, 1024): 43 Mad 675 (FB) * 
AIR 1931 Oudh 411 (411) (DB). 

[But sec AIR 1958 Punj 289 (293) 
fDB).3 

(7) The effect of S. 21 is to cure, for 
all purposes, objections to territorial juris- 
diction except under the conditions speci- 
fied in the section. AIR 1920 Mad 1019 
(1024): 43 Mad 675 (FB) ♦ AIR 1955 Cal 
331 (334) • AIR 1935 Oudh 368 (360): 11 
Luck 187 (DB). 

(8) Section 21 does not apply to an ob- 
icetion based on an agreement between 
the parties that the suit should only be 
filed in a particular Court. AIR 1955 Madh 
n 193 (198): ILR (1950) Madh B 237 
(FB) * AIR 1964 Mys 147 (154) (DB). 
(AIR 1958 Punj 289. Dissented from.) 

[But sec AIR 1958 Punj 289 (292, 293) 
fDB).l 


(9) This section does not apply to Char- 
tered High Courts in the exercise of their 
original jurisdiction. AIR 1929 Cal 358 
(364): 56 Cal 940 (DB) * (’36) 164 Ind 
Cas 907 (910) (DB) (Cal) * AIR 1935 
Rang 517 (520) * AIR I960 Cal 331 (339). 

(10) Section 21 applies both to the ap- 
pellate Court as well as to the revisional 
Court. 1965 Cur LJ 256: 67 Pun LR 488. 

(11) The principle of S. 21 applies to 
appeals. AIR 19.33 Nag 318 (321, 322): 29 
Nag LR 342 • (’49) 1949 Trav-Co LR 70 
(71) (DB). 

(12) The underlying principle of (he 
section is applicable to cases not falling 
strictly within its terms. AIR 1928 Mad 
421 (422, 426): 49 Mad 746 (DB) * AIR 
1930 All 873 (874): 52 All 947 * AIR 1964 
Ker 206 (209) (DB). (Even if it be held 
that S. 21 does not in terms apply to pro- 
ceeding in e.xeculion, the principle under- 
lying it does so apply.) 

(13) The section only applies to want 
of territorial jurisdiction. It does not ap- 
ply to the inherent incompetency of a 
Court to deal with a cause. AIR 1947 Mad 
347 (351) : ILR (1948) Mad 18 (FB) • 
AIR 1954 Cal 211 (212) * AIR 1940 Oudh 
245 (247. 248) ♦ AIR 1937 All 615 (525): 
ILR (19.37) All 670 (DB) ♦ AIR 1936 Nag 
1 (3): 31 Nag LR (Sup) 57 (FB) • AIR 
19,35 Nag 250 (256): 31 Nag LR (Sup) 43 
(FB). 

(14) Section 21 docs not apply to the 
want of pecuniary jurisdiction. AIR 1946 
Sind 103 (107): ILR (1945) Kar 445 * AIR 
1942 Oudh 481 (482) (DB) * AIR 1937 
All 515 (525): ILR (19.37) All 670 (DB) • 
AIR 1937 Mad 112 (113). 

(15) Objection not of technical nature 
but relating to the very root of furisdic- 
tion of Court — Provisions of section can- 
not be attracted. AIR 1965 Assam 35 (37) 
(DB). 

(16) This section applies to proceedings 
under the U. P. Agricullurisls' Relief Act 
or Ihe U. P. Debt Redemption Act. AIR 
1948 All ,58 (59) (DB) * AIR 1946 All 309 
(.311): ILR (1945) All 217. 

(17) In petition for divorce on basis of 
Court’s earlier decree for judicial separa- 
tion, objections as to validity of decree for 
judicini separation on ground of lack of 
territorial jurisdiction cannot be enter- 
tained. .AIR 1965 Mvs 110 (112) (DB). 
(AIR 1954 SC 340. Foil.; AIR 1923 Cal 619, 

Not foil.) 

(18) Stales Reorganisation Act (1956) 

S. 125 — Appeal pending on relevant date 
stands transferred — Decree passed by 
Court after the date is without jurisdiction 
— S. 21 C. P. Code has no application to 
case. AIR 1961 Raj 287 (288). 

2. JurlsdlcliOn, meaning of. — See Sec- 
tion 9. 

3. Objection to Jurisdiction. — (1) An ob- 
jection to the inherent jurisdiction of a 
Court to tiy a cause cannot be waived and 
can be raised at any stage of the proceed- 
ings. AIR 1955 Bom 76 (76): ILR (1954) 

Bom 1227 (DB) • AIR 1958 Mad 490 (494): 
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ILR (1958) Mnd 622 (DB) • AIR 1955 
Vindh Prd 28 (30) * 1954 Rnj LW 743 
(744) (DB) * AIR 1953 130 (138) : 

ILR (1953) Naff 433 (DB) * AIR 1952 Trav 
Co 125 (128); ILR (1951) Trav Co 624 * 
AIR 1943 Bom 288 (290): ILR (1943) Bom 
400 (DB) > AIR 1943 Lah 129 (134) (DB) 

• (’85) 7 All 230 (243) (DB) * AIR 1932 

Bom 42 (45) (DR) • (’88) 16 Cal 13 (16) 
(DB) * AIR 1936 Nag 1 (3): 31 Nag LR 
(Sup) 57 (FB) * AIR 1931 Oudh 411 (411) 
(DB) * AIR 1935 Peslj 151 (153) (DB) * 
AIR 1935 Raiiff 174 (176) (DB). Can be 
raised in — AIR 1965 Pat 55 (57) * AIR 
1962 Andh Pra 58 (03) * AIR 1950 Punj 
610 (648) 1967 Jab LJ 747 (750): 196("i 

MPLJ 459 (DB). 

(a) Execution procecdinc.s: AIR 1957 
Madh Pra 71 (72) (FB) * AIR 1936 Nag 1 

(3): 31 Naff LR (Sup) 57 (FB) * ILR (1955) 
5 Rai 736 (740) » AIR 1942 Cal 496 (498): 
ILR (1942) 1 Cal 149 • (’65) 67 Pun LR 
558 (564): ILR (1965) 1 Punj 717 (DB) • 
(*62) 40 Mv.s LJ 904 (906). (Validity of 
decree under execution cballeiiffcd — Exe- 
culinff Court can ffo behind decree and 
refuse execution.) 

(b) Appeal: AIR 1942 Pesh 81 (82) ♦ 
AIR 1941 Mnd 129 (134, 135) (DB) * AIR 
1924 PC 95 (101): 51 Ind App 72 • AIR 
1919 PC 150 (152): 42 Mad 813: 46 Ind 
Ind .\pp 151 * AIR 1934 All 139 (140) 
(DB) * AIR 1931 All 490 (491): 54 All 25 
(FB) • AIR 1931 All 406 (407) * AIR 1932 
Rom 42 (45) * AIR 1920 Cal 358 (364): 56 
Cal 940 (DR) * (’09) 36 Cal 193 (206. 207) 
(DB) * AIR 1934 Sind 123 (129): 28 Sind 
LR 54 (DB) ♦ 1964 All LJ 606 • AIR 1963 
Andh Pra 353 (355): (1963) 1 Andh WR 
124 (DB). 

(c) Second appeal: AIR 1942 Oudh 481 
(482) (DR) • AIR 1932 All 701 (702): 54 
All 998 (DB) • AIR 1923 Bom 321 (349): 
47 Bom 843 (FB) * (’99) 26 Cal 598 (600) 
(DB) * AIR 1923 Lah 551 (553) (DH) ♦ 
AIR 1936 Pat 177 (178) (DB) • AIR 1959 
Piini 646 (648). 

(d) Letters Patent appeal: AIR 1932 All 
273 (276): 54 All 573 (FB) * AIR 1935 All 
760 (761, 702): 57 All 916. 

(e) Revi.sion: (’85) 7 All 230 (243) (FB) 

* AIR 1956 Tripura 4 (6) * AIR 1930 All 
873 (874, 875): 52 All 947 * (’09) 33 Bom 
664 (667) (DB) * AIR 1969 Madh Pra 44 
(45) (DB). 

(f) Appeal after remand: (‘99) 23 Bom 
22 (26, 29, 30) (DB) * (’70) 14 Suth WR 
288 (288) (DB) • (’82) 8 Cal 678 (085). 

(ff) Writ petitions: AIR 1967 .‘\ndh Pra 
14 (18. 19) (DB) ♦ AIR 1969 Andh Pra 
371 (371) * AIR 1900 Bom 141 (143, 144); 
01 Bom LR 1097 (DB). 

(2) Objection rni.scd at late slaffc and 
the iurisdiclion is doubtful Court may pro- 
ceed with trial. AIR 1952 Trav Co 125 
(128): ILR (1951) Trav Co 024. 

(3) Where an objection as to jurisdic- 
tion is raised very late, the party mav be 
made liable for costs. (’07) 7 Suth WR 
490 (490) (DB) • (’71) 15 Suth WR 48 
(49) (DB) * AIR 1936 Pat 177 (178) (DB). 


(4) If a question a.s to jurisdiction is 
raised Ihe (>)urt .sliould decide it first 
and (hen proceed to decide other point.s, 
if it holds that it has jurisdiction. AIR 
1954 Ilyd 39 (40): ILR (1953) Hvd 637 
(DB) * AIR 1952 Pun| 265 (266): ILR 
(1953) Punj 33 • AIR 1950 Cal 510 (511): 
ILR (19511 1 Cal 331 * AIR 1933 Oudh 
191 (192): 8 Lu(k 676 (DB) * AIR 1933 Pal 
104 (107): 12 Pat 117 (DB) * AIR 1960 
Orissa 130 (1321 ILR (1959) 9 Raj 60: 

1959 Rai LW 50 • AIR 1960 Raj 208 (209). 

(5) A defendant who objects to the 
iurisdicloon of a Court cannot be said to 
have acquieseced in the trial of the suit 
simply because be did not apply for a 
Iran.sfer. AIR 1915 Cal 02 (63) (DB). 

(6| Tile proper wav to plead to juris- 
diction of Ihe Court is to take the plea 
in Ihe written statement. .AIR 1932 Cal 
no (147): 59 Cal 150 (DB). 

[Sec also AIR 1966 Mad 437 (438): 
(1960) 1 Mad LJ 196 (DB). (Estoppel bv 
pleadinff.) 1 

(7) The irreffularity in assuming juris- 
diction is waived if no objection is taken 
in lime. AIR 1955 Cal 331 (334) • 1949 
Tr.av Co LR 70 (71) (DB) * AIR 1943 Bom 
288 (290): ILR (1943) Bom 400 (DB) ♦ 
AIR 1943 Mad 419 (4.53): ILR (1942) Mad 
804 (DB) * AIR 1942 Cal 496 (498): ILR 
(1942) 1 Cal 149 * AIR 1936 Naff 1 (3): 31 
Na« LR (Sup) 57 (FB) • AIR 1935 Pat 
439 (444): 14 Pat 356 (DB) * (’12) 13 Ind 
Cas 542 (544) (DB) (Cal). ♦ AIR 1960 Pat 
244 (247 to 249) : 1960 BLJR 162 (FB). 

(8) Question of jurisdiction depending 
upon decision of some question of law or 
fact — Question not raised during trial 

— Question cannot be allowed to be rais- 
ed after conclusion of proceedings. AIR 
1940 Pal 406 (408) (DB). 

(9) No inherent lack of jurisdiction lo 
entertain appeal — Objection on ground 
of jurisdiction and limitation — Cannot 
be rai.scd bv wav of review after decision 

1960 Raj LW 527: ILR (1900) 10 Raj 1271: 
AIR 1961 Raj 186 (187). 

(10) Objection to jurisdiction of Court 

— Should be rai.sed at earliest possible 
stage — Cannot be allowed to be raised 
for first time in appeal so ns to prejudice 
rights of plainliff, .AIR 1966 Andh Pra 
197 (200) (DB). 

(11) Obieclion as to jurisdiction waiv- 
ed at the lower Court, cannot be allowed 
to be rai.sed at the Second Appeal. 1966 
All WR (HO 602 • 1958 All LJ 038 (639). 
(Though Ihe revenue Court had JurLsdic- 
tion over the matter but as no objection on 
ground of iurisdlctlon was raised in lower 
Courts second appeal would be disposed 
of as if the Civil Court had jurisdiction.) 

(12) Objection to jurisdiction to enter- 
tain appeal neither taken before appellate 
Court nor in petition under Art. 226 of 
the Constitution but in Lellcr.s Patent ap- 
peal — Held, objector would be deemed 
to have waived objection and submitted lo 
juri.sdictlon of appellale Court. (1967) 2 
Andh WR 307 (308) (DB). 

4. Objection os lo place of suing. — (1) 



794 [S 21 N 5] 


[The Code of] Civil Procedure, 1908 


Section 21 — Note 4 (contd.) 

Tlic expression "plnce of suing” means 
venue of (rial and has no reference lo the 
compctencY of the Court, AIR 1955 Madh 
H 193 (198): ILR (1956) Madh B 837 

(FB) * AIR 1941 Nag 36 (51): ILR (1941) 
Nag I (FB). 

[Sec also H):)") All \VR (IIC) 334. (Suit 
bv Government — Person authorised to 
sign plaint — Plaint signed bv D. C. at A 
presented to District Judge of A and N 
and silting at N — Presentation is valid.)] 

(2) Obioction lo jurisdiction of Labour 
Court on territorial grounds — Ought to 
be taken immcdinlclv — Cannot be allow- 
ed (o bo raised at later satge. 1968 Lab IC 
80: 33 FJR 393: (1968) 2 Lab LJ 335. 


(3) Obiection to territorial jurisdiction 
not raised in trial Court — Decision of 
(h)url becomes final. AIR 1967 All 375 


(377). 

(4) Section 21 applies to cases in which 
issues arc settled, if the territorial juris- 
cliction of a Court is transferred to another 
Court after the settlement of issues but 
the former Court nevertheless proceeds to 
act in the suit, and it is necessary to raise 
an obiection to the jurisdiction at the 
enrliesl possible opportunity. AIR 1924 
Mad 697 (699) (DB). 

(5) Applii-atioii to stay suit made under 
S. 34 Arbitration Act or appeal under 
S. 39 of that Act docs not amount to 
waiver of territorial jurisdiction of Court. 
AIR 1966 SC 634 (636). 

(6) Defendant getting ex parte decree 
set aside — This docs not amount lo sub- 
mission lo jurisdiction — Objection lo the 
same can be lakcn at the trial. AIR 1954 
Ajmer 25 (26). 

(7) Defendant protesting jurisdiction 
and also pleading lo merits — Such ap- 
pearance amounts to submission to juris- 
diction. AIR 1954 Raj 135 (137): ILR 
(19.54) 4 Rai 262 (DB). 


(8) Where the defendant raises the 
plea of jurisdiction along with the pleas 
as to bar of limitation and maintainabih- 
tv of suit, there is no submission to the 
iurisdiclion of the Court so as to pre- 
clude the Court from giving a Riding on 
the issue as lo jurisdiction. AIR 1958 Mad 

(9) Where the defendant allows the 
trial Court to proceed to judgment wim- 
out raising the objection as to the place 
f)f suing and takes the chance of a yer- 
diet in his favour, he waives the obiec- 
tion and will not be subsequently pernml- 
ed io raise it. AIR 1966 SC 634 (636). 
(1965 Ker LT 110. Reversed.) 


6. Failure of justice.— (1) Before an ap- 
pellnle or revisional Court could entertain 
an objection to jurisdiction it is necessary 
to show that the trial in the wrong Court 
has led to a failure of lustice. AHI 1954 
TJav-Co 362 (363): ILR (1954) TravXo 
29r(nB) * AIR 1958 Punj 289 (292) (DB) 
* ILR (1955) 5 Raj 736 (741) • ILR (1953) 
2 Cnl 279 (286) * AIR 19.52 All 564 (567): 
ILR (1952) 2 All 421 (DB) • AIR 1951 


Puni 375 (376) • AIR 1934 All 226 (230) 
(DB) * AIR 1914 Lah 385 (388): 1914 Pun 
Re No. 87 (DB) • AIR 1937 Mad 571 
(574): ILR (1937) Mad 990 (DB) • AIR 
1967 Puni 163 (165): (1966) 68 Punj LR 
214-D (DB) * AIR 1962 Punj 470 (473). 
(Objection lo territorial jurisdiction taken 
at early stage but failure of justice not 
proved — Objection cannot be allowed by 
revisionnl Court.) * (*65) 69 Cal WN 

692 * 1958 All WR (HC) 351: 1958 All U 
876. (Objection as to place of suing rais- 
ed in written statement but rejected by 
trial Court — High Court in revision not 
satisfied that there had been failure of 
justice — Objection not entertained.) • 
.\IR 1963 Pat 221 (224) (DB) * 1965 Cur 
LJ 256: (1965) 67 Punj LR 488. (Defect 
of territorial jurisdiction is mere irregula- 
ritv — No prejudice — Order not vitiated.) 
* ILR (1961) 1 Puni 508 (512) ♦ (’61) 63 
Punj LR 740 * AIR 1964 Pat 348 (350): 
1964 BLJR 19 (DB) * 1962 MPLJ (Notes) 
275: 1963 Jab LJ 741 • AIR 1959 Cal 257 
(260). (Failure of justice not shown in 
scronel appeal — Objcclion to place of 
suing not allowed.) * ILR (I960) 10 Raj 43. 


(2) The condition ‘‘unless there has 
been a consequent failure of justice im- 
plies that at the time when the objection 
is taken in the appellate or revisional 
Court, the suit has already been tried on 
the merits. The section does not preclude 
the objection as to the place of suing, if 
the trial Court has not given a verdict on 
the merits at the lime when the objection 
is taken in the appellate or revisional 
Court. AIR 1966 SC 634 (636). 

(3) The question whether trial in the 
wrong Court has led to a failure of jus- 
lice must be answered on a consideration 
of the merits of the case. AIR 1955 Madh 
B 193 (198): ILR (1956) Madh B 237 (F^ 
* AIR (1954) Trav-Co 362 (363): ILR 
(1954) Trav-Co 298 (DB) • AIR 1951 Pimj 
375 (376) • AIR 1934 Lah 233 (233, 234) 
AIR 1939 All 163 (164): ILR (1939) All 67 
(DB) • (*62) 64 Punj LR 213 (220) (DB). 
(What the Court normally examines in 
such cases is whether by reason of the 
suit proceeding in the wrong Court the 
parties were deprived of a proper oppor- 
tunity to produce all the evidence that 
they wanted to produce and for that rea- 
';on oreiudice has been caused.) 


(4) It is for the parly who wants to 
oust the iurisdiclion of the Court to 
show that a failure of justice resulted in 
the circumstances of the case. (*54) ILR 
(1954) 4 Rai 252 (261) • AIR 1961 Raj 
235 (237): 1962 Raj LW 513 (DB) • 
(1962) 28 Cut LT 411: ILR (1962) Cut 
299. 

(5) Small cause suit — Objection taken 
lo Court’s jurisdiction at earliest ^ stage 
— Court erroneously overruling objection 
and decreeing suit — Procedure itself 
occasions a failure of justice — Objec- 
tion as to place of suing can be wiler* 
tnined in revision. (1968) 1 An WR 424 
(426). 
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Secllon 21 (eonid.) 

6. Excciillon proceedings. — (1) Where 
a decree is passed by a Coiirl wliich has 
no lerritorial jurisdiction over the suit 
without any objection by the defendant, 
Section 21, precludes him from raising 
the objection in execution proceedings. 
AIR 1954 Ilvd 190 (192): ILR (1954) 
llvd 353 (FB) * AIR 1950 Pat 280 (283)- 
85 Pat 010 (DB) * AIR 1955 All 509 
(572) (DB) • AIR 1945 All 177 (182): ILR 
(1945) All 479 (DBl • AIR 1937 All 5(i7 
(509): ILR (1937) All 701 * AIR 1931 
Sind 47 (50): 25 Sind LR 204 (DB) * 
AIR 19.35 Oudh 358 (3()0): 11 Liick 187 
(IB) • AIR 1920 Mad 1019 (1024): 43 

Mad 675 (FB) * AIR 1959 Pat 484 (480, 
487): 1958 BLJR 516 * (1962) 2 SCR 777: 
AIR 1962 SC 190 (200, 201). (Objection 
as to local jurisdiction — Docs not go 
to root of jurisdiction such as the com- 
petence of the Court to try the case - 
•ludginent'deblor held cstoppcil from tak- 
ing that objection in execution.) * AIR 
I9G0 Pal 136 (139) (DB). 

[But sec AIR 192.') Cal 907 (909): .53 
Cal 100 (FB) • AIR 1932 Cal 380 (380) 
(DB).] 

(2) Where after a decree is passed by 
Court A, the lerrilorv with reference to 
which tlio .suit was filed is transferred 1 (j 
( ourl B. Section 21 applies so as to 
compel the defendant to raise the objec- 
tion to the jurisdiction of A at the 
earliest opportunity. AIR 1927 Mad 627 
(030): .50 Mad 882 (DB) • AIR 1920 Mad 
505 (500, 507, 508): 43 Mad 135 (DB) * 
AIR 1934 Mad 573 (575) (DB) • AIR 
1926 Mad 421 (422, 426, 427): 49 Mad 
746 (DB) • AIR 1964 Ker 206 (209) (DB) 
(A sale or delivery by a Court of a pro. 
perly outside its territorial iurisdiction 
conducted or made without obiection 
cannot subsequently be obiected on the 

ground of want of territorial iurisdir 
tion.) 

[But see AIR 1923 Cal 619 (622) (DB).] 

(3) If the defendant did not take 
objection with regard to the iurisdiction 
ot (lie Court an<l a tlecree was passed by 
a Court duly constituted for the purpose 
or, at any rate, regarding whirh the 
question was doubtful as to whether tlia! 
Court had jurisdiction or a difTcrent 
kind of Court altogether, it is not 

to the ludgmcnl-deblor, in the course of 
execution procecding.s, to .say that the 
Court h.ad no jurisdiction to pass that 
decree. ('63} ILR 42 Pat 275 (283) (DB). 

(4) Suit in Court having inherent com. 
petence to entertain it — Objection to 
^ourl passing decree for sum exceeding 
pecuniary Iurisdiction taken ~ Decree 

challenged in execution. (’62) 
06 Cal WN 476. 

(5) Where a Court has no power to 
sell certain properties though within its 
lerntorial iurisdiction. the objection to 
tunsdiction cannot be deemed to have 
been waived by its not having been 


raised at the earliest possible opportunity. 
AIR 1928 Mad 746 (7.59) (DB) * AIR 

1947 Mad 347 (351): ILR (1948) Mad 
18 (FB) • AIR 1945 Ail 309 (311): ILR 
(1945) All 217. 

(0) Where a Court sells properties 
without objection by the judgment-debtor 
alter the territorial jurisdiction has been 
withdrawn from it, the estoppel against 
the judgmcnl-deblor cannot be extended 
to apply to a subsequent purchaser of the 
same properly at a sale held in execu- 
tion of a decree against the same judg 
menl-debtor in another suit. AIR 1920 
.Mad 505 (.506. 507. 508): 43 Mad 135 

(DBl. 

(7) The failure of a parly to object 
to the lerritorial jurisdiction of a Court 
to pa.ss a final decree docs not amount 
to a waiver of objection to the Court’s 
jurisdiction to sell the property in execu- 
tion of that decree. AIR 1927 Mad 627 
(6,30): 50 Mad 882 (DB). 

(8) When a Court has jurisdiction 
over the subject-matter of an execution 
potion, the mere fact that the Court 
deals with llie petition without a formal 
order of transfer of the decree by the 
Court which passed it, would not make 
the orders passed on such petition null 
and void. AIR 194.3 Mad 449 (453): ILR 
(I9-L3) Mad 804 (DB). 

(9) Obiection as to absence of jurlsdic. 
tion taken at trial, but given up at later 
stage and consent decree passed — Exe- 
cution cannot be objected on the ground 
that Court had no jurisdiction to pass a 
decree. 1961 MFC 852: 1961 Jab LJ 1484. 

(10) Execution proceedings — Conten- 
tion that debtor was agriculturist — 
Question not raised in suit and suit not 
got transferred to Debt Settlement OlTi- 
cer — Question of transferring execution 
proceedings to same officer is barred by 
res judicata. AIR 1955 Ajmer 43 (44). 

(11) In the absence of any special 

provision lex fori exclusively governs 
execution proceedings. Judgment and 
execution of judgment are considered to 
be integral parts of the process whiclt 
the plaintiff has elected to adopt and 
are nece.ssarilv subjccl to the lex fori. .53 
CWN 700: AIR 1960 Cal 8 (10) (DB). 

(Dc la Vega v. Viana, (1830) 1 B and 
.4d 284: 8 LJKB 388 and Breltilot v. 
Sandos. 4 Scott 201, Ref.) 

7. Collateral proceedings. — (1) An 
objection as to territorial jurisdiction of 
a Court, not raised at the proper time 
under Section 21, cannot be raised in 
any collateral proceeding or In a sepa- 
rate suit. AIR 1929 Lah 449 (452) (DB) 

• AIR 1925 Mad 117 (119, 123) (DB) • 
.MR 1919 Mad 242 (244) (DB) • AIR 
1929 Mad 323 (324) (DB) • AIR 1941 
Nag 36 (40. 45, 61): ILR (1941) Nag 1 
(FB). (AIR 19.35 Nag 250: 31 Nag LR 
(Sup) 43 (FB) should be deemed as over- 
ruled.) • (’54) ILR (1954) Cut 277 (280. 
281) • AIR 1928 Pat 324 (320): 7 Pat 
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22. Power to transfer suits which may be instituted in more than one Court. — 
Wliere a suit may be instituted in any one of two or more Courts and is instituted 
m one of such Courts, any defendant, after notice to the other parties, may, at the 
earliest possible opportunity and in all cases where issues are settled at or before 
such settlement, apply to have the suit transferred to another Court, and the Court 
to which such application is made, after considering the objections of the other 
parties (if any), shall determine in which of the several Courts having jurisdiction 
the suit shall proceed. 


Section 21 — Note 7 (contd.) 

21fi (DB) * AIR 1954 Cal 506 (509. 510] 

(DB] * AIR 1960 Cal .331 (340). 

(2) Section 21 does not prccliule an 

objection to territorial iurisdiclion being 
raised in a separate suit. AIR 1926 Bom 
■181 (483) AIR 1931 All 454 (458): 53 
All 560 (DB) * AIR 1937 Cal 738 (739) 

* (’84) 10 Cal 697 (707) (DB). 

(3) An obieclion to the territorial 
iiirisdiction of a Court in a previous 
suit, which might and ought to have 
been raised therein, must be deemed to 
ha\e been heard and decided in favour 
of the existence of iurisdiclion and is 
barred from being raised again in a sub- 
sequent suit. AIR 1926 Bom 481 (484), 

[But see AIR 1931 All 454 (458): 53 

All 560 (DB).] 


8. Foreign Courts. — (1) Section 21 
has no application unless the place ol 
suing is one to which the Code applies. 
AIR 1910 PC 150 (152): 42 Mad 813: 46 
Ind App 151 * AIR 1928 Lah 297 (298): 
9 Lah 445 (DB). 

(2) Section 21 has no application to a 
case in which there has been usurpation 
by the lower Court of the jurisdiction of 
a foreign Court. AIR 1919 Mad 1043 
(1043) (DB) * AIR 1928 Lah 297 (299): 
9 Lah 445 (DB) * AIR 1925 Mad 788 
(789). 

(3) Where the defendant has submitted 
to the jurisdiction of the Court, he can- 
not subseqiicnllv challenge its decision 
for want of iiirisdiction. AIR 1934 All 
740 (757): 56 All 828 (DB). 


U. Court trying a remanded case. Juris- 
diction ol. — (1) Where a case is re- 
manded to Court A for trial, Court B 
can have no jurisdiction to deal with it 
or pass any orders in it. Neither Sec- 
tion 21 in terms nor the principle 
underlying it is applicable to the case. 
AIR 1923 Mad 351 (351, 352). 

(2) Where a case is remanded to 
Court A for trial on the merits, it can- 
not entertain a question as to .lurisdic- 
lion for the first lime. ( 68) 5 Bom 
HCRAC 137 (138) (DB). 

10. Procedure where suit Is filed In a 
wrong Court. — (1) Where a Court 
finds that it has no iunsdiction to enter- 
tain the suit, the plaint should be rc- 
tunied under Order 7, R. 10 for presenta- 
tion to the proper Court. AIR 1953 Sau 
173 (174) • AIR 1940 Lah 171 (172) • 
AIR 1926 All 708 (709) * ('99) 23 Bom 
766 (7,59) (DB) * (*99) 23 Bom 679 (681) 
DB) • (’84) 8 Bom 313 (318) (FB) • 

(’87) 10 Mad 211 (212) (DB). 


(2) The trial Court is incompetent to 
order the return of the plaint after the 
passing of the decree, AIR 1915 Nag 116 
(117); 11 Nag LR 13 (DB). 


SECTION 22 — SYNOPSIS 

1. Scope. 

2. ‘‘Apply to have the suit transferred." 

3. Notice to the other parlies neces- 

sary. 

4. Grounds for transfer. — See S. 24. 

6. Objections to be heard before order. 

6. Application, when to be made. 

7. Transfer to Court subordinate to > 

different High Court. — Sec S. 23. 

8. Slay of suit. — See S. 151 and Notes 

thereon. 


9. Appeal. 

TOPIC INDICATOR 

Application how made — See Note 2. 
Discretion when exercised — See 
Note 1. 

"May be instituted." — See Note 1. 
“Shall determine." — See Note 1. ^ 
Transfer where plaintiff has a choice 
of Courts — See Note 1. 


1. Scope. — A plaintiff, as arbiter lilis 
has a right to choose his own forum. 
AIR 1940 Nag 145 (149): ILR (1941) 
Nag 311 (DB) * AIR 1924 Lah 249 (250) 
* AIR 1928 Lah 183 (184, 185) • AIR 

I960 Ker 91 (92); 1958 Ker LJ 1282. 

(2) Very strong reasons must be shown 
to deprive the plaintifif of this 
choose his forum. AIR 1924 306 

(310) * AIR 1953 Orissa 46 (47): ILR 

1953) Cut I (DB) • AIR 1960 Ker 91 
(92): 1958 Ker LJ 1282 • (1968) 70 Punj 
i.R inoi. (Conditions in S. 22 are manda- 


tory.' 

[See also AIR 1962 SC 527 (534 to 537): 
1962 Supp (1) SCR 460. (Court should not 
issue order restraining party from pro- 
ceeding with suit at another Court. Re- 
medy is either under S. 10 or S. 22.) • 
(1968) ILR 47 Pat 371 (DB)J 

(3) The totality of circumstances 
should indicate the preponderance of the 
balance of convenience in favour of the 
suit being proceeded with in a Court 
different from that In which it has been 
instituted. AIR 1940 Nag 145 (149): ILR 
(1941) Nag 311 (DB) * AIR 1935 All 979 
(980) * AIR 1960 Ker 91 (92): 1958 Ker 

LJ 1282; ((1906) I KB 141, Ref.) * (1968) 
34 Cut LT 483: ILR (1968) Cut 121. 

[Sec AIR 1061 Punj 560 (562). (Conve- 
nience of both parlies and not only one 
of them must be considered.)] 
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23, To what Court application lies. — (1) Where the several Courts having juris- 
diction are subordinate to the same Appellate Court, an application under Sec- 
tion 22 shall be made to tlie Appellate Court. 


Section 22 — Note 1 (eontd.) 

(4) This section applies only where the 
suit in its entirety is cognizable by cithci 

01 the two Courts. AIR 1942 All .387 
(388): ILR (1942) All 862 (DB) ♦ (1968) 

2 Andh \VR 390 (393). 

(5) This section has no application 
where the parly applying for transl'ei 
pleads that the Court has no jurisdic 
tioii. AIR 1941 All 27 (28): ILR (1940) 
All 737 (DB) * (’35) AIK 1935 All 979 
(980) • (1968) 70 Pun LU 1091. 

(6) Where the plea as to want ol 
jurisdiction has been heard and decided 
in plainlin's favour and the defendant 
thereupon applies for transfer on the 
basis of the evidence of jurisdiction, the 
section will apply. AIR 1927 Lah 183 
1184, 185). 

(7) This section has reference only to 
cases which, at the option of the plain- 
till', can be brought in more Courts than 
one. AIR 1914 All 351 (352) • AIR 1934 
All 569 (571). 

(8) This section docs not apply to a 
case in which the question is whether a 
suit should be tried by the Court sub- 
ordinate to a High Court or by a High 
Court. AIR 1934 All 14 (16): 56 All 201. 

(9) Where some of the defendants to 
a suit are residents within the jurisdic- 
tion of one Court and otlicrs within the 
jurisdiction of another Court and the 
suit is instituted in the former Court by 
leave of Court granted under Section 20 
(h), the proper remedy, where such 
leave has been granted without notice 
to the opposite parly, is to apply to have 
the suit transferred. AIR 1938 Pesh 15 
(17). 

(10) Any declaration made under this 
section determining the Court in which 
the suit shall proceed, is in substance 
and in ctTect a direction that the suit 
shall be transferred to that (iourt. AIR 
19.58 Ker 82 (83) (DB). 

2. ''Apply (o have the suit trans- 
ferred." — (I) An application for trans- 
fer should ordinarily be made by peti- 
tion and afTidavits setting forth the 
grounds of ransfer. (’83) 9 Cal 980 (982) 

(2) Where there arc several suits to 
be transferred a separate application is 
necessary for each suit. (’70) 2 NWPHCR 
147 (147, 148). 

(3) Even before a guardian ad litem 
has been appointed to a minor defen- 
dant, any next friend of the minor may 
apply on his behalf for transfer of the 
case to another Court. {'89) 16 Cal 771 
(776). 

(4) Even assuming that provisions ol 
Civil P. C. in Sections 22 to 24 are 
attracted in regard to the petitions under 
the Andhra Tenancy Act, these provisions 
do not vest the tribunal exercising ori- 
ginal {urisdiction to transfer of its own 


accord a petition before it to another 
tribunal of co-ordinate jurisdiction. 
(1963) 1 Andh LT 50 (54). 

3. Notice (o llie other parlies neces- 
sary. — (1) The notice must be given 
prior to the making of the application. 
AIR 1916 Lah 95 (96): 1917 Pun Ro 
No. 11 * AIR 1928 Lah 183 (183, 184). 

[But see AIR 1935 All 979 1980}.] 

(2) An application made in the 
presence of the parties may be assumed 
to be made alter the notice required by 
the section. (’78) 2 Cal L Rep 352 (353) 

(3) Where the applicant has served 
notice on the plaintiff but not on the co- 
defendants the application cannot be en- 
tertained. AIK ’1953 All 750 (751). 

4. Grounds for transfer. — See Sec. 
lion 24. 


5. ObjeelluDs lo be heard before order. 
— (1) Where a parly docs not file his 
objections on the first day, the Courl 
may grant him further lime to do so. 
(’78) 2 Cal L Rep 352 (353). 

6. Appiicalion, when lo be made. — 

(1) An application under the section 
must be made at tlie earliest possible 
opportunity and in cases wliere issues 
are settled, at or before such settlement. 
AIR 1953 All 772 (772) • AIR 1925 Lah 
322 (3221. 

(2) ‘At or Defore such settlement' when 
read with the requirement that the appli- 
cation should be filed at the earliest pos- 
sible opporlunily can mean only that the 
application shall be filed either before 
the settlement of issues or simultaneously 
with the selllemenl of issues. '*The 
language of Section 22 does not warrant 
any interpretation of the word ‘at’ to 
mean and include also 'after. AIR 1968 
.Andh Pra 205 (206): (1968) 2 Andh WR 
225. 

(3) A party taking transfer proceed- 
ings in tlie trial Court and then ap- 
proaching the High Court cannot be 
said to be guilty of laches. ('28) AIR 
1928 Mad 15 (15, 16). 

7. Transfer to Court subordinate (o a 
dllTcrcnt High Court. — See S. 23. 

8. Slay of suit. — See S. 151 and notes 
thereon. 

9. Appeal. — An order under this sec- 
tion is not an appealable one — See 
S. 104. 


SECTION 23 — SYNOPSIS 

1. Scope. 

2. ''Appellafe Court," meaning of. 

3. Appllcablllly of sccllon to Charter- 

ed High Courts. 

4. High Court’s power to transfer to 

Court subordinate lo a different 
High Court. 


5. "Subordinate," 
S. 3. 


meaning of. — See 
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(2) Where such Courts are subordinate to difierent Appellate Courts but to 
the same High Court, the application shall be made to the said High Court. 

(3) Where such Courts are subordinate to different High Courts, the appli- 
cation shall be made to the High Court within the local limits of whose jurisdiction 
tlie Court in which the suit is brought is situate. 

[1882, Ss. 22, 23, 24; 1877, Ss. 23 and 24; 1859, S. 13.] 


OBJECTS AND REASONS 

["Clause 23 — We have oinilled the tlirouf'h the Uisliid Court. This in our 
proviso, which compelled npplicalions lo opinion merely duplicales applications and 
High Couits under this clause lo be made is undesirable”. — S. C. R.l 

24. General power of transfer and \vithdrawal. — (1) On the application of 
any of the parties and after notice to the parties and after hearing such of them 
as desire to be heard, or of its own motion, without such notice, the High Court 
or the District Court may, at any stage — 

(a) transfer any suit, appeal or other proceeding pending before it for trial 
or disposal to any Court subordinate to it and competent to try or dis- 
pose of the same, or 


Section 23 (contd.) 

1. Scope. — (1) This section is not an 
iiidependeiu section. It is supplemental to 
Section 22. AIR 1953 All 772 (772) • AIR 
1968 Andh Pra 205 (206): (1968) 2 Andh 
WR 225 • (1968) 70 Punj LR 1091. 

2. "Appellate Court," meaning of. — 
(1) The words "Appellate Court" mean 
the Court to which ordinarily appeals 
will lie from the Court in which the suit 
has been Oled. AIR 1923 Rang 22 (22): 

11 Low Bur Rul 446 (DB). (Overruled 
on another point in AIR 1934 Rang 265: 

12 Rang 548 (FB).) 

3. Applicability of section lo Charter- 
ed High Courts. — (1) For the purpose 
of transfer applications from the ori- 
ginal side of Ihe High Court, the Judge 
shting on the original side is not sub- 
ordinate to the High Court. AIR 
Rang 265 (265): 12 Rang 548 (FB). (AIR 

1923 Rang 22: 11 Low Bur Rul 446 
Overruled.) * AIR 1915 Mad 

(DB) • AIR 1927 Cal 290 (291)^ (DB) 
AIR 1929 Cal 358 (364): 59 ^ Cal 940 

(DB) • AIR 1920 Pat 365 (365) • AIK 

1924 Lah 306 (306). , 

[But see AIR 1928 Lah 183 (184).] 

4. High Court’s POW®*' 

Court subordinate to a nJLer 

Court. - (1) A High Court has power 

to transfer a suit pending m a Court 

within its appellate another 

Court within the lumdxtion of another 

Mntf (DB) (AIR 1916 Nag 31. 13 
S « ?R 81 Overruled.) • AIR 1980 Ker 
9^(921! ?958 Kc" Lj' 1282 • (1968) 2 

TiR 1920 Pat 138 (141) • 

(1907-09) 1907-09 Upp Bur Rul (CPC) 25 

*^?2)^ A High Court on whose original 

side a suit is pending has inherent power 
\o transfer it lo a Court subordinate to 
a different High Court. AIR 1934 Rang 


265 (266): 12 Rang 548 (FB) * AIR 1934 
All 14 (17); 56 All 201 (DB). 

(3) When the plaintiff has chosen a 
forum in utter disregard of the come- 
nience of both parties for some 
obiecl and in abuse of his position as 
duminis litis, the High Court can in he 
exercise of its inherent Pow®**’. 
which of two Courts having l“>'isdiclion 
should try Ihe suit. AIR 1934 All 14 ( 

56 All 201 (DBK ^ „o 

[See also (1968) 34 Cut LT 483. ILK 

(1968) Cut 121.1 I .. — See 

6. "Subordinate," meaning of. — 

Section 3. 

SECTION 24 — SYNOPSIS 

1. Scope and applicability. 

2. Transfer on application of parlies. 

3. “Of its own motion.” 

4. "District Court,” meaning of. 

6. “At any stage." 

5A. “Transfer.” „ 

6. “Suit, appeal or other proceeding. 

7. Transfer only of pending suits. 

7A. "Try and dispose of the same.” 

8 “Court Subordinate to It” — Clause 

(3). 

9. Notice of application necessary. 

10. Transferee (Court) must be com- 

petent. 

11. No transfer where Court of Instill*- 

tion has no jurisdiction. 

12. Grounds of transfer. 

13. Absence of order for transfer — 

Effect. 

14. Effect of transfer from or to a 

Court of Small Causes. 

15. Power of Court from which suit ** 

transferred. 

16. Procedure of Court of transfer. 

17. Appeal. 

18. Revision. 

10. Costs. 
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(b) withdraw any suit, appeal or other proceeding pending in any Court 
subordinate to it, and 

(i) try or dispose of the same; or 

(ii) transfer the same for trial or disposal to any Court siiboicliiiate 
to it and competent to try or dispose of the same; or 

(iii) retransfer the same for trial or disposal to the Court from which 
it was withdrawn. 

(2) Where any suit or proceeding has been transferred or withdrawn under 
sub-section (1), the Court which thereafter tries such suit may, subject to any spe- 
cial directions in the case of an order of transfer, either retry it or proceed from 
the point at which it was transferred or withdrawn. 

1 of tliis seelion. Courts of Additional and Assistant Indues 

snail be deemed to be subordinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn under this seelion 

rom a Court of Small Causes shall, for the purposes of such suit, be deemed to 
be a Court of Small Causes. 

[1882, S. 25; 1877, Ss. 15 and 25; 1859, latter part of S. 6.] 


OBJECTS AND REASONS 


[ Clause 24 — The words “at any 
have been added to remove tlie 
dilriculty created by the view that a suit 


cannot be translcrrcd niter licaring lias 
once commenced, as to whicli there is 
a conflict of decisions." — S. 0. R.] 


Section 24 fconid.) 

TOPIC INDICATOR 

After hearing such of them as desire 
to be heard" — Sec Note 9. 

Applicability of S. 476, Criminal P. C. 
— See Note 6. 

Application for transfer — See Notes I 
and 2. 

Chartered High Courts — See Note 1. 

Defect in jurisdiction — If cured by 
subsequent transfer — See Note 11. 

Form — See App. H, Form No. 2. 

General power of transfer — See 
Note 1. 


Power of transfer — Whether can 1 
delegated — See Note 4. 

Power to stay suit — See Note 1. 

Power to transfer remanded case ■ 
See Note 5. 

Re-transfer — See Note 5. 

Sub-section (1) (a) — See Note 8. 

Sub section (1) (b) — See Note 8. 

Sub-section (2) — See Note 16. 

Sub section (4) — See Note 10. 

Transfer of application under speci 
Acts “ See Notes 6 and 1. 

Transfer of review application ~ St 
Note 10. 

Transferor and transferee Courts ■ 
Jurisdiction after transfer — S< 
Notes 15 and 16. 

1. Scope and applicability. ( 

Where application for transfer is ma( 
on ground which is covered by Sec 2 
power under Section 24 is not to t 
exercised. ('53) AIR 1953 All 772 (772) 

(2) Under the Bombay Civil Cour 
Act there is only one Clourt of the Civ 
Judge, and all other Judges are attache 
to that Court to assist the Civil Judae 
Court. An order for transfer from or 

another under Section 5 
of the Civil Procedure Code is not r. 


quired to be made by the District Court 
or by the High Court, in cases governed 
bv Section 37 of the Civil Courts Act 
AIR 1968 Bom 439 (442): 70 Bom LR 

100 (DB). 

(3) Power exercised under section is 

more extensive than that under S 39 

(26) AIR 1926 Mad 421 (425): 49 Mad 

746 (DB). 

(4) Section contemplates transfer of a 

particular case and differs in that respect 
from Section 150. (’17) AIR 1917 Mad 

272 (273) (DB). 

(5) If application to District Judge 

proves ineffective High Court may be 
moved by fresh application for transfer 
(10) 5 Ind Cas 771 (771) (DB) (Cal). 

Note. — Where, however, no appli- 
cation is made to the District Judge and 
no communication is made to the plain 
tiff. High Court will not exercise anv 
special powers for that purpose, sec (’69) 
11 Sulh WR 189 (189) • (’26) AIR 1926 
Cal 326 (327) (DB) • (1962) 66 Cal WN 
1078 * (1966) 1 Andh WR 384 (386)- 

(1966) 2 Andh LT 372. 

(6) Section applies to Small Cause 
Courts. (99) 3 Cal WN 247 (248) (DB). 

(7) Application to proceedings under 

Arbitration Act — Not barred. AIR 1967 
All 504 (506): 1967 All LJ 24. (Case 

under Arbitration Act.) • 1966 Cur LJ 
84 (1) (Puni). (Case under Displaced 
Persons (Debts Adjustmenl) Act 70 of 
1951.) * AIR 1966 All 613 (615). (Case 
under Arbitration Act 10 of 1940.) • 
(1963) 1 Andh LT 50 (54). (Proceedings 
under Andhra Tenancy Act.) 

[See also 1964 All LJ 980 (987). (Case 
under U. P. Civil Laws (Reforms and 
Amendment) Act 1963.1 

(8) Section has no application to suits 
or proceedings under the Divorce Act, 
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1869. AIR 1942 Cal 546 (549): ILR (1942) 
2 Cal 461 (SB). 

[See however (’49) AIR 1949 Lah 34 
(34. 45): ILR (1947) Lah 867 (FB).] 

(9) Suit instituted under Section 53 

for piracy of design — Suit cannot be 
transferred by District Court suo motu 
to High Court — Section 29 (1) Proviso 
has no application to such suits — No 
help can be derived from general provi- 
sions of transfer under this section. AIR 
1967 Mad 243 (244): (1966) 2 Mad LJ 

318. (Case under Patents and Designs 
Act of 1911 Transfer by District Court 
to High Court.) * (1967) I Mys LJ 680 
(682). (Case under Bombay Agricultural 
Debtors Relief Act.) * .AIR 1964 Andh Pra 
132 (134. 136, 137). (High Court gannot 
transfer case pending before Rent Con- 
troller to Civil Court or other Rent Con- 
troller.) * (1963) I Andh LT 338 (338). 
(Proceedings under Madras Civil Courts 
Act.) 

(10) As Court has ample powers undei 
section to make necessary and effective 
orders it is not necessary to allow appli 
cation for amendment under Section 151 
merely because case can fall under Arti- 
cle 227 also. (’57) AIR 1957 Pat 198 
(199). 

[See (1959) 1959-2 An WR 301. (Party 
entitled to invoke Sec. 24 cannot orally 
transfer on terms of Section 151).] 


(11) Power of Court to transfer suit 
or proceeding under section prevails over 
right of litigant to have his suit deter- 
mined by same Court where suit was 
instituted. (’55) AIR 1955 Mad 378 (382): 
ILR (1955) Mad 870 (DB). ((’54) 67 Mad 
LW 767 and AIR 1953 Mad 214, Over- 
ruled.) 


(12) Right to get appeals heard b> 
High Court acquired prior to enforce- 
ment of U. P. Act 24 of 1954 can be 
taken away by Section 24, C. P. Code. 
AIR 1962 All 503 (504): 1962 All LJ 344 

[OK)- . . 

(13) Proceeding under section is m 
nature of original proceeding within 
meaning of Section 141. AIR 

807 (808): ILR (1951) Mad 897 (DB). 

(14) In proceeding under section Com I 
has power to appoint interim receiver. 
AIR 1949 Mad 283 (285). 

(15) "High Court" in section includes 

Chartered High Courts as well as olhoi 
High Courts. AIR 1951 Mad 807 (807). 

ILR (1951) Mad 97 (DB). 

(16) Application to Chartered High 

Court for withdrawal of suit to lU o^ 
filn npf»d not be made on Original Side. 
AIR 1961 Mad 807 (808): ILR (1961) 

Mad 897 (DB). 

[Sec also (1968) 2 Andh WR 390. 

(Transfer of suit from agency Court to 

Court outside Agency).] ... . 

(17) Chartered High Court trying suit 
withdrawn to itself exercises not its ordi- 
nary original civil jurisdiction but a spe 


cial original civil jurisdiction. AIR 1931 
Cal 170 (174): ILR (1949) 2 Cal 271. 

(18) High Court’s power under section 
is not allecled by analogous power i( 
possesses under Letters Patent. AIR 1930 
Cal 65 (65) (DB). 

(19) High Court has power under sec 
lion to withdraw suit, pass interim ordei 
of injunction and re-transfer it for trial 
to same Court. AIR 1945 Mad 69 (70); 
ILR (1945) Mad 389 (FB). (AIR 1929 Mad 
2U: 52 Mad 52, Overruled.) • AIR 1951 
Mad 807 (808); ILR (1951) Mad 
(DB). 

(20) High Court can withdraw suil 

from subordinate Court, vacate interim 
order passed by such Court and re-trans- 
fer suit to same Court. AIR 1945 Mad 69 
(70): ILR (1945) Mad 389 (FB). (AIR 

1929 Mad 29: 52 Mad 52, Overruled.) 

(21) District Judge transferring pend 
ing suit from Munsif’s Court cannot 
vacate interim order passed by lh®l 
Court. (’51) 55 Cal WN (3 DR) 13 (14). 

(22) Section 24 will apply to proceed- 
ings before a civil Court on a referemie 
by Magistrate under Section 146, Cr. 
P. C. AIR 1961 Mad 247 (250, 251): 1961 

(1) Cri LJ 821: (1961) 1 Mad LJ 342. 

(23) Applicability and scope — Not 
restricted to miscellaneous suits — Ap- 
plies also to appeals from 

Civil Judges. AIR 1962 All 503 (606). 

1962 All LJ 544. 

2. Transfer on application of parlies. — 
(1) Transfer of several pending su.ts 
should be sought by separate application 
in each suit. (’19) AIR 1919 Pat 370 
(377)' 4 Pat L Jour 13 (DB) • (70) 2 
NWPHCR 147 (147, 148) (DB). 

[See however AIR 1940 Cal 84 (8 j). 
ILR (1939) 2 Cal 264 (DB).] 

(2) Court may in proper cases dis- 
pense with affidavit in support of trans- 
fer application. (’12) 14 Ind Cas j6I 

'1see‘a?i’o AlR 1959 Mad 331 (333); 

(1959) 1 Mad LJ 329 (FB). (Language of 
affidavit should not be assertive.) 

(3) Delay in making application foi 
transfer should be explained. (’09) 3 Ind 
Cas 639 (541) (DB) (Cal). 

(4) “Parlies" refers to those litigating 
suit, appeal, or other proceeding of which 
tansfer is sought. AIR 1919 Nag 123 
(125): 13 Nag LR 203. 

(5) Person acting on behalf of nunor 

defendant in suit, before guardian ad 
litem is appointed, will be a party. 
(’89) 16 Cal 771 (776). ^ , 

(6) Even where High Court has refused 
to transfer case suo motu, it can do so 
on application for transfer. AIR 1923 AH 

153 (158) (DB). . 

(7) Application of section is not coiv 

(Ined to Chartered High Courts whicn 
alone have ordinary and 
original civil iurisdiction. AIR 
507 (807, 808): ILR (1951) Mad 897 (DB). 

(8) Responsibility for allegations m ^ 
application for transfer is a responsibiHiy 
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Section 24 — Note 2 (contd.) 
oi the litigant as well as the lawyer 
and it is therefore for a lawyer to re- 
main alert as tu what statement he is 
making and very much more so where 
the statement relates to allegations that 
would iustjfy a petition for transfer. AIR 
1903 Pat 353 (355): 1963 BUR 772 (SB» 

3, “Of Us own motion." — (1) High 

Court or the District Court can transfer 
rase suo motu without application by 
party. AIR 1911 Bom 69 (70, 71): ILR 

(1941) Bom 131 (DB) • AIR 1936 Mad 

55 (56) (FB). 

(2) Transfer erroneously made on ap- 

plication of non-party will be deemed to 
luive been made suo motu. AIR 1916 

Nag 123 (126): 13 Nag LR 203. 

(3) Suo motu orders of transfers which 

are generally made for administrative 
reasons are still orders under section 

and hence judicial orders. .\IR 1957 Raj 
255 (256): ILR (1956) 6 Raj 209. 

[See also AIR 1964 All 420 (421. 422). 
(Small Cause suit — Musif having 
jurisdiction succeeded by Munsif without 
Small Cause Court powers — Direction 
of District Judge to try it as regulai 
suit - Not an order under S. 24.)] 

(4) In all cases of transfer made by 
Court suo motu, notice of transfer must 
be given to parties or their lawyers. AIR 
1968 Pal 439 (440). 

4. “District Court,” meaning of. — (1) 

“District Court” means the principal 
Civil Court of original iurisdiction. AIR 
1936 Sind 160 (162) : 30 Sind LR 226 
/DH). 

iSee AIR 1949 Lah 34 (35) : ILR 

(1947) Lah 867 (FB).] 

(2) Only District Court or High Court 
can exercise powers under section. AIR 
1935 Bom 286 (287) : 59 Bom 466 (DB). 

(3) Assistant judge, appointed under 

Bombay Civil Courts Act, whose pecu. 
niary jurisdiction is limited one. cannot 
order transfer under section. ('10) 34 

Bom 411 (415, 416) (DB). 

(4| Section 37, Punjab Courts Act (VI 
of 1918) authorises District Judge with 
previous sanction of High Court to dele- 
gate to Subordinate Judge in his District, 
powers of District Court under this sec- 
tion. AIR 1939 Lah 578 (579) • AIR 1917 
Lah 37 (38). 

(5) Senior Sub-Judge who because of 
High Court’s noUncation issued under 
Section 39 (3) Punjab Courts Act (6 of 
1918) is enabled to dispose of certain 
classes of appeals is not a District Court 
for purposes of this section. AIR 1939 
Lah 578 (679). 

6. “At any stage.”— (1) District Court 
to which suit or appeal has been re- 
manded by High Court has power to 
transfer it to Subordinate Court. AIR 
1949 Mad 05 (65): ILR (1949) Mad 94 
(DB) • AIR 1944 Mad 569 (670) • ('12) 
9 Nag LR 40 (41). (3 Sulh WR 147, Dis- 
sented from.) • AIR 1914 Cal 038 (640) 
'DO) • AIR 1914 All 2.36 (238). 

IVol. 2.] 3 A. M. 51 


[See however AIR 1922 All 35 (36): 
44 All 211 (DB).] 

(2) High Court has power to with- 
draw a suit from Subordinate Court, 
quash obiectionable interim order passed 
by it and send case back for rc-trlal to 
same Court. AIR 1945 Mad 69 (70): ILR 
(1945) Mad 389 (FB). 

(3) Execution proceedings may be 
transferred under Section 24 to a Sub- 
ordinate Court. AIR 1925 All 276 (2) 
(277): 47 All 57 (DB) ♦ AIR 1926 Mad 
421 (425): 49 Mad 740 (DB). 

[But see AIR 1956 Cal 655 (656) (DB).] 

(4) ‘‘.4t any stage of the suit" will 
include execution proceedings also. AIR 
1925 All 276 (2) (277): 47 All 57 (DB) * 
.AIR 1961 Kaj 157 (159 to 161): 1961 Ka) 
I.W 93. 

(5) It is proper for one Court to decide 
some issues and leave il to transferee 
Court to decide remaining issues. AIR 
1944 Bom 300 (303). 

(6) Delay Iroin which want of bona 
tides can be inferred, has to be taken into 
consideration in deciding whether applica- 
tion for transfer should be granted or 
not. AIR 1953 Kutch 45 (45). 

5-A. “Transfer.”— (i) Slay of pro- 
ceedings under Bombay Tenancy and Agri- 
cullral Lands Act 1948. by High Court — 
Certain issues ordered to be decided by 
Civil Court — Does not amount to transfer 
of case. AIR 1965 Guj 131 (134, 135) : 
(1965) 6 Guj LR 99 (DB). 

(2) The power to transfer is posses‘:ed 
by the District Court and the High Court. 
Bui the power to return the plaint be 
cause it is not triable by the Court l«) 
which it is presented is possessed by all 
the Civil Courts. When exercising Ih it 
power, it is not their duty to decide to 
which Court il will go. AIR 1959 Manipur 
9 (10). 

6. “Suit, appeal or other proceeding." — 
(1) Procedure of section applies indepen- 
dently of S. 141 to miscellaneous proceed- 
ings. AIR 1939 Lah 463 (465) (DB). 

(2) Power of District Judge under sec- 
tion is not affected by S. 28(2)(a). Bom 
bay Keuis, Hotel and Lodging House 
Rates Control Ad (57 of 1947). AIR 1956 
Bom 481 (483); ILR (1956) Bom 776 

(3) Transfer of claim under U. P. En- 
cumbered Estates Act from Court of one 
special Judge to Court of another is cov- 
ered by this section. AIR 1938 Oudh 217 
(218): 14 Luck 272. 

(4) Section 24 indicates that whenever 

Legislature intended to include other pro 
eeedings as well wilh a suit, wording is 
express. AIR 1966 Ker 318 (320): 1966 

Ker LJ 530. (In absence of such express 
wording in S. 6, word "suit" therein can- 
not be interpreted to include 'execution 
proceeding.) 

(5) The expresion "or other proceed- 
ing in clause (a) of sub-section (1) of 

S. 24 is comprehensive enough to cover 
an execution proceeding. ILR (1966) Andh 
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Pra 1135 (1142) (DB). (ILR (1926) 49 

Mad 746, AIR 1944 Mad 145, Foil.: AIR 
1956 Cal 655, Dissented Irom.) • AIR 1964 
Aiidh Pra 101 (104): (1963) 2 Andh WR 
392 (DB) AIR 1965 Mad 435 (437): (1965) 
1 Mad LJ 75 (DB). 

(6) power ol Dislricl Courl under S. 24 
to Iranstcr appeal is not lettered by fact 
that appellate Court to which appeal is 
Iraiislerrcd lias passed orders under 
O. 41, R. 25 or that trial Courl has return- 
ed its findings to appellate Court. AIR 
1962 Cal 265 (266, 267) : 1964 Cal LJ ^4 
(DB). 

(7) The provisions of S. 24(1) (b) of ihe 
Code of Civil Procedure are available with 
respect to a proceeding arising out of a 
reference under S. 146(1), Criminal Proce- 
dure Code. Such proceeding can be trans- 
ferred under S. 24 to another Subordinate 
Civil Courl (Munsiff's Court) by the Dis 
Iricl Judge or High Court. AIR 1966 SC 
1888 (1891) : 1966 Cri LJ 1614 : 1966 Supp 
SCR 393 • (1968) 34 Cut LT 43 (44) * 
AIR 1965 All 446 (450) ; 1965 (2) Cri U 
342 : 1965 All LJ 12. (Reference under 
S. 146, Cr. P. Code is not to persona desi 
gnata but to Court subordinate within 
meaning of S. 24.) 

[Sec also AIR 1968 Punj 301 (301) ; 
1968 Cri LJ 971: 69 Pun LR 641.)] 

[Sec however AIR 1959 All 467 (469 to 
471): 1959 Cri LJ 912: 1959 All LJ 365. 
(Note — This case was dissented from in 
AIR 1961 Mad 247.) ] 

7. Transfer only of pending suits. — (I) 
Dislricl Judge has power to transfer case 
pending before himself. AIR 1914 Lah 13" 
(190) : 1915 Pun Re No. 3 (DB). 

(2) Bench on appellate side of High 
Court has power under Section to trans 
ler suit pending on original side of High 
Courl for trial to a Court in mofussil. 
AIR 1949 Bom 263 (264) (DB). 

(3) Section has no application to pro- 
ceeding which had terminated. AIR 1937 
Nag 381 (383): ILR (1940) Nag 496 (DB). 

(Bui see AIR 1938 Oudh 217 (218).] 

7-A. "Try or dispose of the some.** — (1) 
The iurisdiction to try a suit appeal or 
proceeding by a High Court under the 
powers reserved by S. 24(1) (v)(i) arises 
only it it is properly insliluled in a Court 
.subordinate to it and is, In exercise of the 
powers of High Court transferred to it. 
AIR 1965 SC 1449 (1450): 1965-2 SCR 

800. . . r 

(2) High Courl in the exercise of its 
e.\traordinary Original Civil jurisdiction 
can suo molo and without hearing parties 
transfer proceedings pending under Com- 
panies Act, 1913, in Courl of District 
Judge to itself. Neilher S. 24 C. P. C. or 
Cl 9 of the Letters Patent is a bar to 
this power, AIR 1961 Punj 87 (91): ILR 
(1960) 1 Punj 341. (Proceeding pending 
under SecUons 184. 195 and 196 Com- 
panies Act.) * AIR 1961 Puni 550 (552): 
63 Pun LR 700. (Proceeding under Sec 
linn 392, Companies Act.) 


(3) Under S. 24, the High Court has 
power to transfer the appeal to itself even 
Ihoiigh no such applicnlion is present- 
ed, and there is no lack of juris- 
diction in the High Courl to hear the ap- 
peal even though the appeal lies to the 
Dislricl Court under S. 21 of the Rajas 
than Civil Courts Ordinance. AIR 1981 
Raj 186 (187): 1960 Raj LW 527 (DB). 

8. *'Gourt subordinate to If.*’ — Clause 
(3). — (1) District or High Court can 
order transfer under section only to 
Courl subordinate to it. AIR 1951 Mad 
676 (677): ILR (1951) Mad 763 (DB) * 
ILR (1950) 1 Cal 430 (435) * AIR 1949 
Bom 263 (264) * AIR 1919 Lah 27 (28): 
1 Lah 158 * AIR 1916 Nag 31 (32): 13 
Nag LR 81. 

LSee also (1956) 60 Cal WN 642 (643) 
(DB). (Therefore Ihe order of the Courl 
holding that it has no jurisdiction and 
directing the party to write to the Dis- 
trict Judge to transfer the suit to file af 
another Court having jurisdiction is 
wrong.) ] 

(2) Subordinate Court when perlorming 
by dclegalion some functions of District 
Court remains subordinate to District 
Courl. AIR 1939 Lah 578 (579). 

(3) District Judge can transfer case 
pending before him to Additional District 
Judge. 1*12) 13 Ind Cas 6 (7) (DB) (Lahi 
* AIR 1965 Punj 472 (476, 477): 07 Puj 
LR 592 (FB). (AIR 1959 Punj 50, Over 
ruled.) 

(4) "Court" in section means Court to 
which the Code applies. (’95) 1894 Bom 
PJ 175 (175) (DB) * (1900) 23 Mad 323 
(351) (DB). 

(5) Decree passed in ‘A’ Court in ‘M’ 
district transferred to ‘B’ Court for execj; 
lion in ‘R’ district — District Judge of ‘R 
dislricl has power to transfer execution 
proceedings from ‘B’ Courl to 'C' courl in 
■R’ district. AIR 1965 Mad 435 (437): (196;i 
1 Mad LJ 75 (DB). 

(6) District Court or High Court cannot 
under the section transfer suit to Court 
be>uiid its local limits of juri.sdiclion. AIR 
1924 Nag 152 (152) • (’82) 5 All 60 (62» 
(DB) • (’02) 29 Cal 498 (499) (DB). 

(7) Cases or matters over which Di«- 
trict or High Court has no jurisdiction 
cannot be transferred by them. f’04) 7 
Oudh Cas 142 (143). 

(8) High Court which has no power to 
act under Provincial Insolveucy Act can- 
not transfer insolvency proceeding pending 
before District Court to High Courl 
Judge exercising insolvency jurisdiction. 
AIR 1951 Mad 676 (677) : ILR (1951) Mad 
763 (DB) * AIR 1927 Rang 105 (107) : 

4 Rang 554 * AIR 1928 Mad 1091 (1092): 

.52 Mad 57. 

(9) Section has no application to a pro- 
ceeding pending before person acting as 
persona designnta under a statulor>’ power. 
AIR 1947 Mad 400 (400): ILR (1948) Ma.l 
43: AIR 1945 Oudh 233 (234. 235) : 2J 
Luck 382 • AIR 1945 Sind 9 (II): ILil 
(1944) Kar;l88 * 1964 Raj LW I (4) (DU). 
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(10) Appeals pending in High Court *— 
Counsel engaged there and expendituie 
undergone lor gelling record translated 
and printed — Transfer of appeals to Dis- 
trict Judge — As against these matters ex- 
peditious disposal bv District Judge ajul 
valuation for appeals should also be con- 
sidered bv High Court when transferring 
appeals to District Judges. AIR 1962 Ml 
503 (50C. 507): 1962 All LJ 544 (DB) 

(11) See also the undermentioned ca5*?s 
a.« illusli'ations o| Suborilinate Courts. 
AIK 1966 Mvs 49 (53): (1965) 2 Law 
Hep 234. (District Judge My.sore Divisi<ui 
at Mysore functioning as District Judge 
for Kollegal Taluk has power to transfei 
the appeal transferred to it by District 
Judge (Coimbatore in consequence ol 
Stales Keoiganisution to the Civil Judge 
Mysore as it was subordinate to it, ac- 
cording to the hierarchy of the Civil 
Courts under the High Court as men- 
tioned in the Madras Civil Courts Act 
1883.) ^ (l%5; 31 Cut LT 375 (379) (DHl. 
(Law Department's notilication empower- 
ing all principal Subordinate Judges to 
act as Court under Section 3 (3) of 
the Land Acquisition Act. The Subordi- 
nate Judge even while exercising special 
powers under S. 3 (3) is under adminis- 
trative control of the District Judge — Dis- 
trict Judge transferring reference made *o 
him under S. 18, to the Subordinate Judge 
-- Subordinate Judge had iurisdiction lo 
hear reference.) 

[See also ILR (1967) Guj 1: (1967) 8 
Giij LU 123 (132). (Suits referred to Joint 
Civil Judges, either Sr. Dn. or Jr. Dn. 
by Civil Judge Sr. Dn. or by District 
Judge and Court of Civil Judge, Sr. Dn. 
being only Court having jurisdiction to 
entertain and try suit arising under the 
Roinbay Civil Courts Act — Joint Civil 
Judges can try and dispose of suit as 
inav be referred to them either by the 
principal Judge of that Court or bv the 
District Judge exercising powers undei 
Section 23 of the Bombay Civil Courts 
Act or Section 24 of tht Code of Civil 
Procedure.) ] 

9. Notice of uppllcation neccssar)*. — (1) 
Wliere Court acts under section suo molu 
no notice need be given. AIR 1920 All 
249 (249) * AIR 1936 Mad 55 (50) (FB) 
• (1966) 1 Andh WR 384 (386); (1966)2 
Andh LT 372. 

(2) Though S. 24 clearly indicates that 
the District Court may transfer a proceed- 
ing without giving notice, Rule 48 of the 
Civil Rules of Practice contemplates two 
po.ssiblc courses, viz. (1) if the transfer is 
done without giving notice to the parties, 
then the District Court shall record in writ- 
ing its reasons for dispensing with notice: 
and (2) the District Court may transfer 
the .suit of its own motion after giving 
notice: in which case there can be no 
occasion or need for writing reasons. (1961) 
t Andh WR 212 (210) : 1961 Andh LT 473 
(DB). (ILR (1057) AP 165, Overruled.) 


[See also AIR 1965 Pat 133 (139) (DBi. 
(Transfer of suit under S. It. Banking 
('ompanies (AmendmenH .Act, 1950 from 
a Court where orlginaliv instituted — 
Decree passed in favour of Bank — 
Decree challenged for wanl of notice of 
transfer — Onus lav on Judgment debtor 
to prove that no nolice was issued.) ] 

(3) After transfer of case suo molu 
parlies .should he informed of the transfer. 
AIR 1923 Lah 444 (445) • AIR 1958 Pat 9 
(9) : 36 Pat 376 * AIR 1918 Pat 341 (342): 
3 Pat L Jour 218 (SR). 

(4) If party applies for transfer notice 
is imperative. .AIR 1945 Mad 69 (70) : ILR 
11945) Mad 389 (FRl • AIK 1958 Pat 9 
(9l: 36 Pat 376 • I9G6-1 Andh WR 384 
1386). 

(5) Transfer or withdrawal on applica- 
tion without notice is l)ad for illegality or 
material irregularity. .AIR 1910 Nag 123 
(125, 126) : 13 Nag LR 203 * AIR 1933 All 
178 (178) : 53 All 916 (DB) • AIR 1926 
All 17 (18) (DB) * AIR 1916 Cal 859 (859‘ 
(DB) * AIR 1925 Lah 189 (189) • (’10) 8 
Ind Cas 7 (7) (DB) (Mad) ’ AIR 1920 
Oudh 213 (213) : 23 Oudli Cas 216 (DB). 

[But see AIR 1932 Cal 265 (266.)] 

(5) Notice of transfer may be waived bv 
partv enlilled to It. (’89) 13 Mad 2U 
(213) (DB) • (’12) 14 Ind Cas 561 (561) 
(Lah). 

(6) Notice of transfer is not a matter 
of iurisdiction; tran.sfer without notice is 
<»nlv irregular cxerci.se of jurisdiction. 
AIR 1916 Nag 123 (126): 13 Nag LR 203 
• AIR 1932 Cal 265 (266). 

[But see AIR 1920 All 249 (249) * (’26) 
Am 1926 .All 17 (18) (DB).] 

(7) Transfer without notice on applica- 
tion which also prayed Court to act suo 
motu is not even material irregularilv. 
CIO) 8 Ind Cas 7 (7) (DB) (Mad). 

(8) Court can dismiss application under 
section without giving notice or hearing 
parlies. AIR 1943 Pesh 71 (72). 

10. Transferee Court must be competent. — 

(1) Case can be transferred only to Court 
which has jurisdiction only to Court which 
has jurisdiction to try it. AIR 1914 Mad 

677 (677) : 38 Mad 472 (DB) • AIR 1935 

All 696 (696) : 58 All 85 (DB) ♦ AIR 

1931 All 28 (29) : 53 All 62 (DB) • (’10) 
34 Bom 411 (414, 415) (DB) • (’10) J7 
Cal 574 (577) (DB) * AIR 1920 Pat >9 

(30): 5 Pat L Jour ,588 (DB) * AIR 1964 
SC 489 (492): (1964) 1 SCR 362. 

(2) Territorial jurisdiction over mort- 
gaged properties transferred to another 
Court after the decree was passed — Exe- 
cution application filed directly in the 
new Court without obtaining transmission 
of the decree — No notification under 
S. 24 transferring the business of the 
Court passing the decree to tlie newly 
established Court issued — Court passing 
the decree continuing to exist — Applica- 
tion for execution held filed in Court hav. 
ing no jurisdiction to entertain it. .AIR 
1964 Andh Pra 68 (09); (1963) 2 Andh 
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WR 324 (DB). (ILR 55 Mnd 801 (FB), 

Foil.) 

(3) The word “compclenl’' in section 
does not leler to territorial jurisdiction 
AIR 1949 Lah 34 (35): ILR (1947) Lah 
8G7 (FB) ♦ AIR 1956 Raj 192 (193): ILR 
(1956) G Raj 529. (AIR 1933 All 178(1) ; 
53 All 916 and AIR 1929 Pat 29 : 5 Pal 
L Jour 588, Dissented from.) ♦ AIR 1942 
Oudh 1 (8): 17 Luck 249 (DB) ♦ AIR 1940 
Rang 133 (134) (DB) ♦ AIR 1926 Mad 421 
(425) : 49 Mad 746 (DB) * AIR 1923 All 
249 (249) (DB) * AIR 1933 Oudh 154 
(155): 8 Luck 347 (DB) * AIR 1964 Orissa 
167 (168): 33 Cut LT 1043. 

[But see AIR 1933 All 178 (178) : 53 
All 910 (DB). 1 

(4) The word 'competent' has to be 
given a suflicientlv wide interpretation l> 
include each and every Court within the 
jurisdiction of the superior Court, env 
powered to deal with such execution appli 
cation. AIR 1965 Mad 435 (437): (1965) 
1 Mad LJ 75. 


(5) Court’s competency for purposes of 
section refers to its power to try the suil 
with reference to its pecuniary value and 
its nature. .AIR 1949 Lah 34 (35): ILd 
(1947) Lah 867 (FB) * AIR 1958 Andli 
Pra 218 (220): ILR (1958) Andh Pra 51 
* |’85) 7 All 230 (239) (FB) * AIR 195o 
Rai 192 (193): ILR (1956) C Raj 529 - 
AIR 1932 All 660 (661): 54 All 824 (DB) * 
AIR 1932 Bom 486 (487) : 56 Bom 387 
(DB) • AIR 1914 Cal 616 (616. 617) : 41 
Cal 866 (DB) * AIR 1919 Oudh 311 (313i 
22 Oudh Cas 93. 

(6) Small cause suil can be transferred 
to Court which is not invested with sma-l 
cause powers. AIR 1940 Mad 9 (9) : ILR 
(1940) Mad 251 (DB) • AIR 1932 Nag 49 
(49) : 27 Nag LR 307 • AIR 1932 Mad 
683 (684): 55 Mad 860 (DB) ♦ AIR 1935 
All 690 (691) * AIR 1932 Bom 486 (488.: 
56 Bom 387 (DB). 

[But see AIR 1918 Oudh 160 (161): 20 
Oudh Cas 350 (DB).] 

(7) Suit instituted in Court of Small 
Causes can be transferred lo another Coin l 
having small cause powers although value 
of suit exceeds the HpiU of 'J'® 
cause jurisdiction of such 

Mad 103 (105) * AIR 1939 Cal 345 (345) 

(8) Where a suit rightly instituted in 
Court of lowest grade is transferred to 
Court of higher grade no question of lat- 
ter Court having no jurisdiction, having 
record to S. 16, lo try the suit can arise 
nt^all. AIR 1958 Andh Pra 218 (220): ILR 
(1968) Andh Pro 54. 

(9) Transferee Court should be compe- 
tent when transfer is ordered and not 
IXn a^ppcal is instituted. AIR 1962 All 

503 (506): 1962 All LJ 544 (DB) 

(10) The compclency of the transferee 
Court under S. 24 C. P- C. is to be found 
othcrwUc and outside the section. Under 
S 8(2) of Bengal, Agra and Assam Civil 
Courts Act, however, the District Judge 


can transfer to an additional Judge or 
Additional District Judge who.se coinpe- 
lenev in that behalf flows from the assign- 
ment itself in view of the terms of S. 8(2l 
itself. AIR 1960 Cal 565 (,570): 64 Cal WN 
246. 

11. No transfer where Court of insUtii' 
tioD has no .lursidiction. — (1) Section 
will apply only when Court in which suil 
was instituted is competent to try it. AIR 
1954 Cal 140 (141) : ILR (1955) 2 Cal 230 
* AIR 1954 Pal 60 (GO) ♦ AIR 1952 Pepsu 
65 (65): ILR (1952) Patiala 43 ♦ 1949 Bui 
LR (SC) 126 (129) • (’40) AIR 1940 Oudh 
164 (169) : 15 Luck 619 (DB) * (’87) 9 
All 191 (202): 13 Ind App 134 (PC). (6 

Cal 30, entirely approved.) 

[.See also AIR 1931 All 574 (679) : o4 
.411 171 (FB). (The Court from which 
transfer is made must be in existence a< 
the time of transfer.) ] 

[Bui see AIR 1955 Nag 44 (46) : ILR 
(1955j Nag 36. (AIR 1920 Pal 138 (2); 
AIR 1932 Sind 215 : 26 Sind LR 277 and 
AIR 1940 Oudh 164: 15 Luck 619 (DB), 
Dissented from.) ♦ .-VIR 1934 All 569 
(571.)] 

(2) Suil under S. 92, instituted in Court 
lacking inherent jurisdiction — Withdra- 
wal of suit bv District Court under S. ?4 
is void and without jurisdiction. AIR 1962 
Kcr 28 (29); 1961 Ker LT 1. (Subsequent 
proceeding although by the District Court, 
is void especially in view of the express 
l>ar in sub-section (2) of S. 92.) 

(3) Court of institution to be competent 
inu-st have not only pecuniary iurisdictioo 
and jurisdietjon as regards nature of suil 
but also IciTitorial jurisdiction. ('08) 55 
Cal 571 (573) (DB). 

(4) Defect of jurisdiction in institulioi 
of suit is not cured bv its transfer. (’87) 

0 All 191 (204); 13 Ind App 134 (PC) • 
AIR 1923 Rang 185 (187) : 1 Rang 226 

*^niut sec AIR 1931 All 28 (29): .53 All 

62 (DB).] . . ^ . 

(5) Transfer of suit instiluled in Court 

without jurisdiction does not confer juris 
diction on transferee Court. AIR 1919 P.il 
345 (348, 349): 3 Pal L Jour 396 (DB). 

[Sec however AIR 1940 Oudh 164 
(170): 15 Luck 619 (DB).] 

(6) Defendant objecting lo jurisdiction 
of Court of institution cannot also hddIv 
for transfer of suil. AIR 1955 Mvs 115 
(116): ILR (1955) Mys 330 * AIR 1932 
Sind 215 (215) : 26 Sind LR 277. 

(7) Counsel to transfer of suit cannot 
operate as waiver of plea of want of juris- 
diction in Court of institution. (’87) 9 All 
191 (204): 13 Ind App 134 (PC). 

(8) Pica of want of jurisdiction n 
Court of institution can be raised 
transferee Court. (’98) 25 Cal 39 (44) (DBt- 

19) Suil triable bv Small cause Court 
tried bv a regular Court in contravention 
of Section 10 of Small Cause Courts Ml. 
Objerlion lo iurisdiction can be taken even 
in appeal or revision. AIR 1969 Madh Pra 
56 (.58) : 1968 Jab LJ 666 (DB). 
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(10) If Court has' jurisdiction to enter- 
tain suit when filed that is sufficient to 
attract application of section. AIR 1955 
Mad 378 (382): ILR (1955) Mad 870 (DBV 
(('54) 67 Mad LW 767 and AIR 1953 Mad 
214. Overruled.) * 1949 Bur LR (SC) 125 
(129) AIR 1936 All 335 (3361 (DBl * 

.MR 1960 Pal 244 (248. 249, 250): 196.i 

BUR 162. (AIR 1919 Pat 345 Overruled.) 

12. Grounds of transfer. — (1) Plain- 
till’s right as arbiter litis, to select his 
own it»rura should not be interfered with 
except on strong grounds. AIR 1944 Lah 
400 (401) * AIR 1957 Pat 198 202) • AIR 
1919 All 397 (397): 41 All 381 * I'OOi 10 
Cal L Jour 208 (211) (DB). 

(2) Onus of establishing sufficient 

grounds for transfer of case lies heavilv 
upon applicant. .AIR 1956 Manipur 21 
(22) • AIR 1957 Pal 198 (202) * ('54) 

Madh BU 1954 HCR 1433 (1436) * (‘28) 
AIR 1928 Mad 1.') (16) * (’83) 9 Cal 980 
(982) (DB). 

(3) Case should not be transferred on 
the mere ground that judge has given 
finding on identical nucslion of fact in a 
previous case. .AIR 1944 Lah 400 (401). 

(4) Case can be transferred to another 
Court on ground of convenience of par- 
ties or cheapness of trial there. AIR 1927 
Nag 219 (220) • AIR 1953 Kutch 45 (451 
• AIR 19.53 Orissa 46 (47): ILR (1953) Cut 
1 (DBl * (‘83) 9 Cal 980 (982) (DB) • AIR 

1923 Oudh 30 (31) (DB) • AIR 1935 All 

979 (980) (DB) • (‘97) 24 Cal 183 (186) * 
AIR 1933 Lah 1033 (1034) * ('12) 1912 

Pun Re No. 101: 15 Ind Cas 845 (846) 

(DB) * AIR 1938 Mad 745 (746) • AIR 
1932 Nag 49 (49): 27 Nag LR 307 • AIR 

1924 Oudh 410 (411) • AIR 1920 Pat 138 
(141, 142) * AIR 1936 Pesh 5 (6. 7) • AIR 
1914 Low Bur 37 (39): 7 Low Bur Rul 
129 (133, 134) (DB) * AIR 1922 All 65 
(66): 44 All 278 (DB). (Dissenting from 
AIR 1919 All 397: 41 All 381.) • AIR 1901 
Punj 560 (562). (Convenience of both the 
parties and not only one of them has to 
be taken into consideration.) • AIR 1960 
Ker 91 (92): 1958 Ker LJ 1282 • (1968) 
34 Cut LT 483: ILR (1968) Cut 121. 

[See also (1963) 67 Cal WN 1059 (1062, 
1063). (The convenience of both the par- 
ties have to be weighed and the matter 
must turn iiUimatelv on the balance of 
convenience.)] 

[But sec AIR 1919 All 307 (398): 41 All 
381 • ('24) 2 Pat L Rep 111 (113) (DB) • 
AIR 1914 Sind 147 (147) : 8 Sind LR 43 
(DB) * AIR 1920 Pat 365 (366).] 

(5) Mere fact that it is convenient for 
defendant to have case tried elsewhere >s 
not valid ground of transfer unless insti- 
tution of the suit in Court from which 
transfer is asked for amounts to abuse of 
process of Court. AIR 1953 Orissa 46 (47): 
ILR (1953) Cut 1 (DB) • AIR 1958 Ker 
82 (83) • AIR 1924 Lah 306 (310). 

(6) Good grounds for transfer under 
section are:— 


(a) Reasonable apprehension of litigant 
of failure of justice in Court in which 
suit is pending. (’54) Madh BLJ 1954 
HCR 1433 (1436) • AIR 1958 Manipur 27 
(28i * AIR 1957 Pat 198 (20!) * AIR 1951 
Trav-Co 12 |I3| * AIR 1923 Lah 564 (565l 
^ AIR 1933 Oudh 154 (155i: 8 Luck .347 
IDB) * AIR 1959 Mad 331 (333) : (1959) 
1 .Mad LJ 329 (FB) * AIR 1962 Manipur 
42 (43-44). (Apprehension should be th^l 
of reasonable man about bias and not that 
ol party — Merc passing of wrong 
t)rders docs not necessarily lead to infer- 
ence of bias.) • ,\1R 1964 Punj 277 (280): 
ti6 Pun LR 331. (Long adjournment aftei 
close of e\i(lcnce — Reasonable appre- 
hension — Held could not arise.) * AIR 
1901 Punj 560 (5621. (Reasonablp appre- 
hension that petitioner would not get 
impartial treatment — Fact that opposite 
party is high (lovl. OITicial is no! suffi- 
cieiil.) 

(bi Judge having a pecuniary or other 
interest sufficient to create bias. (’95) 19 
Ihim 608 (6101 (Dili ^ (’!2| 16 Ind Cas 
859 (860) (Cal) • (’84) 10 Cal 915 (917) * 
(’83) 1883 Pun He No. 7. p. 16 (19, 20) * 
l'03i 2 Low Bur Rul 281 (282). 

(c) Judge being related to a party. AIR 
19.32 Sind 206 (207) • (’54) 1954 BLJR 
286 (288). 

(d) Importance and difficulty of ques- 

tion involved. (’80) 9 All 180 (184, 185) * 
(’72) 9 Beng LR (.Vpp) 10 (12) (*97) 24 

Cal 183 (186). 

[But see (’10) 8 Ind Cas 444 (444), (Low 
Bur.) 1 

(c) Interest of juslicc. AIR 1941 Rang 
3*2 (,323, 324): 1941 Rang LR 512 (FB) * 
AIR 1936 Mad 55 (56) (FB) • AIR 1955 
Nag 44 (46) : ILR (1955) Nag 36 * (1961) 
66 Punj LR 620 (624) * AIR 1964 Punj 
277 (280) : 66 Punj LR 331. 

(f) Avoidance of possibility of conflict- 
ing decisions by two Courts on same ques- 
tion. AIR 1953 Kutch 45 (45) • AIR 1953 
Orissa 46 (47): ILH (195.3) Cut 1 (DR) * 
AIR 1949 Bom 263 (264) * AIR 1938 Mad 
745 (745) • 1968 Pat LJR 614 * AIR 1960 
Ker 199 (200) : 1959 Ker LJ 1219 

(7) Grounds not sufficient for transfer 
are: 

(a) Local influence of party. ('27) AIR 
1927 Lah 80 (80) * AIR 1924 Oudh 372 
(373): 27 Oudh Cas 401. 

(b) Characters of disputed signatures 
being unknown to Judge. (’98) 20 AH 395 
(396). 

(c) Judge having decided another simi- 
lar case in one way. AIR 1944 Lah 400 
(401). (AIR 1930 Lah 176 and AIR 1921 
Lah 357, Distinguished.) • AIR 1938 Nag 
126 (127): ILR (1939) Nag 631 • AIR 1955 
Mvs 115 (116) : ILR (1955) Mys 330. 

(d) Prejudice of Judge against party’s 
pleader not likely to affect party. AIR 
1926 Mad 359 (360) • AIR 1934 Lah 533 
(594). 

(c) Expression of opinion by Judge as 
to character of plaintiff elicited bv his 
own conduct. .-UR 1916 Mad 763 (763). 
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(f) Subordination of Judge in his execu- 
tive capacity to authority whose order is 
challenged. AIR 1933 Pal 638 (639). 

(g) Judge proceeding to decide case on 
local inspection in accordance with agree- 
ment of parties. .AIR 1928 All 497 (498, 
499.) 

(h) Refusal of adiournments in absence 
of prejudice against party. AIR 1956 Mam- 
pur 21 (22). 

(i) Where an action under S. 113 was 
open, an attempt to transfer a case to the 
High Court on the ground that the case 
involved an interpretation of the Consti- 
tution was held premature. AIR 1968 Pal 
414 (414). 

(8) Transfer will not be ordered where 
party’s application has not been made 
bona fide. AIR 1938 Lah 95 (96). 


(9) On application for transfer Court 
will not enter upon enquiry into conduct 
of Judge presiding over lower Court or the 
veracity of statements made by him. (*54) 
Madh BLJ 1954 IICR 1433 (1435). 

(10) A transfer under S. 24 is intended 
for trial of a suit, but not for stay of suit 
under S. 34 .Arbitration Act. (1962) 66 Cal 
WN 1078. (Case under S. 9 of West Ben- 
gal City Civil Courts Act 21 of 1953.) 


13. Absence of order for transfer — 
Effect. — (1) Trying Court will not be 
presumed to lack jurisdiction by absence 
of order of transfer on record. ('88) 10 
Al! 119 (121. 122). 

(2) Where prior to remittal of certain 
issues to trial Court territorial jurisdiction 
of that Court had been transferred, order 
remitting issues will operate as transfer of 
case to it. (TO) 7 Ind Cas 864 (864) (Madl. 

(3) Omi.-.sion to assign reasons for 

transfer will nol vitiate proceedings in 
transferee Court. (1865) 3 Suth WR 14" 
(149). ^ ^ 

(4) What in circumstances of the ca.-e 
is an order under section is not rendered 
otherwise bv the form in which it is com- 
municated. AIR 1957 Rai 255 (256): ILR 
(1956) 6 Rai 209. 

(5) Establishment of new Court after 
passing of decree — Execution levied at 
new Court — Decree not transmitted 
under Section 39 — Nor transferred 
under Section 24 — ■ No transfer of pend- 
ing busine.ss under Section 150 — Cour^ 
which pa.s.sed the decree held did no! 
lose jurisdiction — New Court held nol 
competent to execute decree. AIR 1964 
Mv.s 34 (36) (DB). 


14. Effect of transfer from or to a 
Court of Small Causes. — (1) ‘ Court of 
Small Causes" in sub-section (4) includ»*< 
Court vested with powers of ^ Court oJ 

Small Causes. AIR 1940 Mad 9 (9): ILR 

(19401 Mad 251 (DB) • AIR 1932 Bom 
486 (487^ 56 Bom 387 (DB) • AIR 1917 

All 62 (64): .39 All 214 (DB) * AIR 1929 

Cal 364* (350): 66 Cl 588 (DB) * AIH 
1913 Cal 187 (187) (DB). (Dissentmg 

from 81 Cni 1057.) * AIR 1916 Mad 891 


(894): 38 Mad 25 (DB) * AIR 1918 Oudb 
160 (161): 20 Oudh Cas 350 (DB) ♦ (’08) 
31 Bom 314 (318) (FB). 

[But see (’98) 23 Bom 382 (384) 

(DB).] 

(2) Procedure of Court to which Small 
Cause suit is transferred is governed 
provisions of Provincial Small Cause 
Courts Acts. AIR 1917 All 484 (485): 38 
All 425 * (’93) 18 Bom 61 (64) (DB) ♦ 
AIR 1925 Lah 561 (662, 563) (DB) • AIR 
1955 Mad 625 (626): ILR (1955) Mad 
1145 (FB). (AIR 1951 Mad 276, Over- 
ruled.) * AIR 1931 AH 574 (678. 579): 5-1 
All 171 (FB). (Overruling on this point, 
13 All 324 (DB).) * AIR 1923 Pat 49 
(50): 1 Pat 696 (DB). 


(3) Suit instituted in Small Cauje 

Court transferred to City Munsiff’s Court 
— Decree passed by City Munsiff will be 
considered to be a decree of Small Cau^e 
Court. AIR 1966 J and K 127 (128): 1963 
Kash LJ 149 (DB). (Hence revision 

against decree is maintainable.) 

(4) Direction by District Judge that 
the small cause suit transferred is to be 
tried as regular suit is without iurisdi-.- 
tion. (’16) AIR 1916 Mad 891 (894): .3.8 
Mad 25 (DB). 

(5) Court to which execution proceed- 
ings are transferred from Court of Small 
Causes is Court of Small Causes for pur- 
pose of such proceedings. (’26) AIR 1920 
Lah 465 (465). 

(6) Court to which small cause suit is 
transferred not under this section but 
under some other provision of law. can- 
not be deemed a Court of Small Causes. 
('35) AIR 1935 All 765 (766): 57 All 957. 


(7) No finality can attach to decision 

of Court to which small cause suit w^*s 
transferred under some other provision 
of law. (’21) 64 Ind Cas 335 (336) (Lali) 
* (T5) AIR 1915 All 219 (221): 37 All 

450 (DB) • (’14) AIR 1914 Bom 3U 
(302): 38 Bom 190 (DB) • (’07) II 
WN 861 (862) (DB) * (’16) AIR 1916 All 

293 (294)* 

(8) Suit transferred from original sids 
to small cause side of Court will have 
to be tried as original suit. AIR 193.> 
\ro/i ORA f285]. 


(9) Suit filed on the regular side of 
the Munsif Court transferred subsequent- 
ly to Small Cause Court due to the 
increase of the jurisdiction of that Cou^l 
— Held the suit instituted on regular 
side retained its character as original suit 
and its transfer to Small Cause Court 
was not warranted. 1958 Andh LT 557 

(.558). ^ , 

(10) Decision in a suit transferred 

from Court which is not Small Caus^ 
Court to Court which is also not a Small 
Cause Court is appealable although suit 

it.self is of .small cause nature. AIR 1936 
All 574 (675). 

(11) Sub-section (4) cannot^ appiv 

where Small Cause Court in which sud 

was instituted has ceased to exist or 

officer invested with Small Cause Couit 
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Section 24 — Note 14 (conid.) 

p()\vers (belore whom suit was instituted) 
tins hceii Iriinsferred from district and 
there is no other officer possessinc such 
powers. Allt 1936 hah 883 (885) * AIR 

1937 Oudh 398 (399): 13 Luck 369 iDB). 
(AIR 1931 All 574: 54 All 171 (FB), Rel. 
on.) 

1121 If suit allhouch of nature cognls* 
;di!e l)v Sniiill Cause Court is tried bv 
ordiiiinv Courl. dcci.slon of such Court 
wit! he appealahle. AIR 1941 Mad 103 

(105. 1061 * ('361 AIR 1936 Lah 8d3 

18851 * .UK 1937 Oudh 398 (399): 13 

I.n-K 369 (DHi. 

15. Power of Cuiirl from which suit is 

fransforred. — (li Court which passed 
inlerini <irdor o( injunction ceases to 
have jurisdit li<in lo enforce order when 
suit is transfened io another Court, such 
power lies in transferee Court. AIR 1911 

AM 140 (1431: ILR (1941) All 295 (DBl. 

[See also AIR 1962 Cal 519 (520): 66 
Cal \VN 43. (Transfer of suit as a mere 
distrihiilion of work — Section 150 not 
appluable — Application under Order .‘.9. 
Rule 2 (3) filed in transferor Courl — 
rransferce (lourl n(»t empowered to ajl 
thereon — Proceedinc should continue in 
Iran.sleror Court.)! 

(2) Order passed for witlidrawinc case 
from Court of Subordinate Judge or for 
removing it for being tried in High 
(!ourt as Court of extraordinary original 
jurisdiclion immcdialelv puls an end to 
iurlsdiclion of Subordinate Judge’s Couit. 
AIR 1954 Puni 46 (46. 47): ILR (1954) 
Puni 639 (DR). 

(3) Order for withdrawal or for remo- 
val of a ca.se for Irlal hv High Court 
remains efTcclive even if it is not co»i- 
veved to Court where suit is pending. 
AIR 1954 Puni 46 (46. 47) : ILR (1954) 
Puni 639 (DB). 

(4) Order ol slay of pi'oceedings 
relating lo permis.sion lo file a suit foi 
eviction under Section 3 of Act 3 of 1947 
bv Court lo which application for trans- 
fer of proceedings was made not com- 
municated lo Court granting permission 
—Appellant not applying for setting aside 
pcrmi.s.sion granted in ignorance of Slav 
order — Appellant cannot challenge per- 
mission as nullitv in a suit based on 
such permission. AIR 1967 SC 1386 
(1390): (1967) 3 SCR 84. 

(6) An order passed by Ihe High Coii.l 
withdrawing a case from a Subordinate 
Court operates from the dale it is made 
and not from the date it is communi- 
cated and proceedings in the Subordinate 
Court after Ihe passing of the order of 
Iran.sfer are without jurisdiction. AIM 
1960 Puni 521 (.522) (DB). 

16. Procedure of Courl of transfer. — 

(1) Dl.stricl Coourt withdrawing case may 
proceed with Ihe trial in accordance with 
any mode of procedure recognised b\ 
the Code: and even refer case lo arbitn- 
lion. (’89) 1889 Pun Re No. 167 p. 579 
(581, 582 and 583). 


(2) District Court can amend Issues 
frame additional issues and decide **11 
niieslions except those already derided 
in the .suit withdrawn bv it for trial 
(18651 3 Sulh \VR 1 47 (1.50). 

(3) If suit is tran.sferred subsequent 
to a condilionjil (>rder for attachm*‘nl 
iransforce court can make further order 
regarding attachment. (’10) 6 Ind C'j.‘ 
7-16 (7461 (DB) (.Mad). 

(4) In a suit transferred after I'lc 
passing of an order for injunction trans- 
feree court has power lo punish breach 
of the injunction order. AIR 1957 Pit 73 
(77. 78): 35 Pat 639 (DB) • AIR 1932 Pa! 
413 (446): 1962 BLJR 614 (DB) ♦ AIR 
1968 Puni 374 (576): 1968 Cur LJ 8 j 9. 
(AIR 1962 Cal 519; AIR 1914 Cal 815; 

1 1910) 8 Ind Cas 7. Dis.sented from.) 

(5) Transferee court has jurisdicRou 
t<» pass decree in terms of award wh.?re 
suit was transferred sub.scquent to its be- 
ing referred to arbitration. AIR 19.13 
Oudh .547 (548): 9 Luck 219. 

(6) -Vllhough Courl ordering transfer 
of case has power lo order trial of sud 
de novo or from slage at w'hich suit was 
transferred or withdrawn, it has no 
power, to direct the joint trial of trans- 
ferred suit. AIR 1958 Andh Pra 218 
(2201; ILR (1958) Andh Pra 54. 

(7) In a case transferred after prcli- 
minarv decree for accounts Iransreree 
f5>url can hold de novo trial only ir<»m 
stage after the passing of preliminary de- 
<ree. AIR 1929 Lah 107 (109, 110). 

(8) Where tran.sfcrrcc Courl has lur's- 
diction over subiecl-matter of suit, dc 
feel arising from irregularities in eoni- 
inencemenl of proceedings such as ihal 
arising from transfer without authority 
may 1)6 waived by parties bv their failure 
to object at proper stage. AIR 1939 Rom 
485 (487): ILR (1939) Bom 472 • AIR 
1919 Lah 27 (29): 1 Lah 158. 

(9) Substantive law applicable lo trans- 
ferred case will be the law of ('jurt 
from which it has been transferred. (69) 

4 Bcng LR (OC) I (26) (DB). 

(10) Where execution proceeding Is 
tran.sferred from one Court to another 
Court, latter Court may either re-lrv it 
or proceed from point at which it was 
Iransferrld. AIR 19.36 Pesh 56 (57). 

(11) The application for transfer in 
High Courl is not an appeal from the 
order of the District Judge declining lu 
transfer the suit, with the result that an 
application in High Courl which is an 
independent original proceeding should, 
generally speaking, be self-contained and, 
therefore, supported by a properly swcrii 
affidavit presented in High Court; a de- 
parture from this rule can only be pci- 
mitted — if at all — in special cases and 
for cogeni reasons. AIR 1964 Puni 277 
(279): 66 Puni LR 331. 

17. Appeal, — (1) Order under .section 

not appealable. (’83) 1883 All W.N S8 
(88) (DB) * AIR 19.35 Rang 267 (273): 
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25. Power of State Government to transfer suits. — (1) Where any party to 
A suit, appeal or other proceeding pending in a High Court presided over by a 
single Judge objects to its being heard by him and the Judge is satisfied that there 
are reasonable grounds for the objection, he shall make a report to the ®[®®[State] 
Government], t)[which] may, by notification in the ^[Official Gazette], transfer such 
suit, appeal or proceeding to any other High Court: 

^[Provided that no suit, appeal or proceeding shall be transferred to a High 
Court witliout the consent of the ®®[State] Government of the [State!® in which 
that High Court has its principal seat.] 

(2) Tlie law applicable to any suit, appeal or proceeding so transferred shall 
be the law' which the Court in which the suit, appeal or proceeding was originally 
instituted ought to have applied to such case. 

[Compare 1882, Ss. 20, 21,] 

[a] Substituted hy the Government of India (Adaptation of Indian Laws) Order, 1937 

(1-4-1937) for "Governor-General in Council”. 

[aa] Substituted for "Provincial” by A.L.O., 1950 (26-1-1950). ^ 

[b] Substituted bv the Government of India (Adaptation of Indian Laws) Order, 19o7 
(1-4-1937). for "who”. 

[c] Substituted liy the Government of India (Adaptation of Indian Laws) Order, 1937 
(1-4-1937), for "Gazette of India”. 

[d] Inserted by the Government of India (Adaptation of Indian Laws) Order, 19-../ 
(1-4-1937). 

[e] Substituted for "Province” by A.L.O., 1950 (26-1-1950). 


OBJECTS AND REASONS 


“Clause 2.5 — Clause 2,5 of the Bill as 
introduced has been rendered unnecessary 
by the omission of Clause 22. We have 
accordingly taken it out and have put in 
its place a new clause taking power for 
the Governor General in Council to trans- 
fer cases from one Migb Court to another 
under certain circumstances. We Ihink 


that the exercise of such a power may 
sometimes be necessary and it has been 
brought to our nolice that the absence of 
any provision on the point in the existing 
Code has given rise to difficuHy. The new 
clause proceeds on the analogy of Sec- 
tion 527 of the Code of Criminal Pr<iccdurc 
1898”. — S. C. R. 


iNSTITUnON OF SUITS 

26. Institution of suits. — Every suit shall be instituted by the presentation of 
a plaint or in such other manner as may be prescribed. 

[1882, S. 48; See O. 4, R. 1.] 


Section 24 — Note 17 (contd.) 

13 Rang 457 (FB). 

(2) No Letters Patent appeal lies 
against order of High Court transferring 
suit under section. AIR 1935 J^50 

(750) (DR) * AIR 1935 Rang 267 (272): 

13 Rang 457 (FB). 

18. Revision. — (1) Order for tran.sfer 
is decision of ‘case’ within Section 115. Ain 

1925 Lah 189 (189). ^ 

(2) Revision lies in cases where 'vuuit, 

in making order, has acted wiAout iuns- 
diclion or illegally or with 
irregularity. AIR 1920 All 249 1249) • 

P94) 18 Bom 61 (64) (DB) AIR ISCO 
Pot 285 (287, 288): 1960 BLJR 99. 

[But sec AIR 1938 Lah 95 (?6).3 

(3) Where decree or order m trans- 
ferred case is appealable, High Court will 
nnt interfere in revision with order for 
fransfer (^84) 6 All 233 (234) (DBl 
^10. Cosis. — (1) On dismipal of up- 
plicalion for transfer as frivolous. Court 
hfn DOwer !o award substantial costs to 
SpposUc narlv. AIR 1945 Oudh 233 |2Jf.i: 
20 Luck 382. 


SECTION 25 — SYNOPSIS 

J. Scope. 

2. Appeal from* decree In transferred 
ease. i 

1. Scope. — (1) The section does nol 
apply to an objection to a particular 
Judge personally. The objection m ques- 
lion must be one which applies ‘o the 
High Court as a whole. AIR 1924 Bora 
90 (97, 98). 

2. Appeal from decree In transferred 
case.— (1) The appeal from the de- 
cree in the transferred case does not l*e 
to the original High Court, but only to 
the appellate side of the High Court, to 
which the case was transferred. AIR i9"* 
Mad 687 (687) (DB). 

SECTION 26 — SYNOPSIS 

1. iDsUtnlion of suit. 

2. Plaint, meaning of. 

3. Person to whom plaint ahonid be 

presented. — See O. 4, R. 1. 

4. Time of presentation, — See O. 4i 

R. 1. 
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Section 26 — Synopsis (conld.) 

6. Presentation of plaint with deticleiil 
Court'fee or with other defect. — 
See Notes on S. 149 and O. 7. 
Rr. 1 and 11. 

6. Presentation of plaint In Revenue 
Courts. — See O. 4, R. 1. 

TOPIC INDICATOR 

Applicalitni under S. ‘20, Arbiti* iliun 
Act — See Note 1. 

Pro(ccdin'’s under Hindu Marriage .Act. 
lUa.') -- See .Vole 1. 

PmceediiiKs in forma paupcri.s — Sec 
.N<dc 1. 

Probate proceedings — See Note 1. 
Rcproscnialion of plaint after amen<l 
ment — See Note I. 

Written statement, claiming set rifT — 
See Note 2. 

1. Iii.slltution of suit. — (1) A suit 
must commence with the presentation of 
a plaint. (1936) 164 Ind Cas 442 (443) 

(Cal) • AIR 1933 PC 63 (64); 35 Rom 

I.H 319 • AIR 1962 Bom 162 (164): 63 
Rom LR 985 (FR) * AIR 1967 Orissa 41 
(431: 33 Cut LT 13 * AIR 1966 Bom 12(i 
1131): 67 Bom LR 644 (DB). 

[Sec also AIR 1962 Madh Pra 320 
(330): 1962 Job LJ 298 (DB). (Though 
the judgment and decree may be passed 
in Icrms of award given by the arbitrn. 
tor, it is not a suit as there is no filing 
of a plaint.)] 

(2) A proceeding under Section 12, L. 
P. .Agriculturists' Relief Act (27 of 
1034), which is instituted by the presen- 
tation of an application, is a ‘suit'. 

AIR 1949 All 100 (101): ILR (194S) All 
363. 

(3) Application under Section 20, Arbi- 
tration Act (19401 can be considers 1 as 
n .suit but it Ls not a suit in the fullest 
sense of llic term. Therefore, it is not 
a suit within meaning of Cl. 12 of the 
Letters Patent. AIR 1966 Cal 259 (266). 

(4) Proeceding under Section 28. flindu 
Marriage Act (1955) is suit, though 
initialed hv application. 1967 Jab LJ 
712 (716). 

(5) .A suit is Instituted when the plaint 
is presented and not when it i.s registered. 
AIR 1952 Vindh Pra 12 (13) * (1935) 02 
Cal 1115 (1117) * AIR 1921 Cal 277 (279) 
(DB). 

[.See also ILR (1965) Cal 457. (“Suit” 
in Section 80 has same meaning which 
it has in S. 26.)] 

(6) Proceeding instituted on filing of 
an application under O. 33. R. 1 is a 
suit. AIR 1967 Pat 320 (322). 

(7) Suit nied in forma pauperis — Ap- 
plication for permLssion to sue in forma 
^pauperis allowed — Date of application 
i.s date of plaint — That fixes priority of 
■suit for purpose of Section 10. 1962 Jab 
LJ 120 (122). 

(8) Filing of application for permission 
to sue in forma pauperis — Suit com- 
mences for purposes of ordering attach- 


ment before judgment or granting interim 
injunction — Relief can be given even 
during pendency of enquiry about pau- 
perism. (1961) 3 OJD 219: (1961) 27 Cut 
Lf ‘256 (265, ‘266). (AIR 1952 Mys 76. 
Di.ss, from.) • AIR 1964 Raj 279 (280): 
1064 Rai LW 4*22. 

(9) AniedmeiiLs made wlicn some «*f 

the plainlilfs had g<me out of suit — 
Dale of insliliiiion of suit remains un. 
altered. AIR 1967 Mad 410 (413): (1967) 
2 .Mad LJ 265. 

(10) Before a .suit can be deemed to 
be institiiled Ihc plaint must be present- 
ed to a Ourl having jurisdiction. .AIR 
1911 .Mad 711 (712) (DB). 

(11) When a plaint has been presented 
In a Cnurt of higher jurisdiction and the 
plaint is relumed fnr presentation to the 
('oiirl of lower grade, the .suit must be 
held to he instiluled. .AIR 1941 Mad 711 
(712) IDR). 

I .Sec however .\IR 1956 Punj 30 (32). 1 

[Overruled on anollier point in AIR 
1963 Pimj 208.1 

(12) There is no presumption of the 
filing of the plaint having taken palce at 
Ihe earliest period of the day on which 
it was filed. (1913) 9 Nag LR 155 (156). 

(13) Probate proreedings becoming 
contentious — Proceedings are not regu- 
lar suit but assume such form undei 
Section 295 of Succession Act. AIR 1967 
Ori.ssa 41 (43): 33 Cut LT 13. 

(14) P(dilicnl suit properly instituted 

in Special Court when transferred to 
Civil Court is to be deemed to have been 
instiluled before the Court to which it 
is transferred. .AIR 1952 Sau 102 (103) 

(DB). 

(15) An application under Section 110 
of Motor Vehicles Act (1939) is not a 
suit within the meaning of Section 527 of 
Bombay Municipal Corporation Act (3 of 
1888). (1965) 67 Bom LR 903: 1966 Mah 
LJ 3.34 (DB). 

2. PlalnL meaning of. — (t) A written 

statement claiming a .set-ofT is a plaint. 
(1892) 15 Mad 29 (34) (DB) • AIR 1966 
Rom 126 (131): 67 Bom LR 644 (DB). 

(2) .A petition for letters of adminis- 
tration with the will annexed is not a 
plaint. AIR 19.56 Bom 45 (48): ILR 
(1955) Bom 912 (DB). 

(.3) There is nothing in Rule 151, Bom- 
bay High Court (0. S.) Rules which 
suggests that a third parly notice must 
be treated as a plaint for all purposes 
and it is not a plaint at least for the 
purporcs of the Bombay Court Fees Act 
(36 of 1959). AIR 1966 Bom 126 (132): 
67 Bom T.R 644 (DB). 

(4) Partition suit — Written statement 
filed bv defendant co-owner in which 
some relief is a.sked, is a plaint. AIR 
1967 Mys 217 (219): (1967) 2 Mys LJ 49 
(DB). 

3. Person to whom plaint should be 
presented. — Sec O. 4. R. 1. 

4. Time of presentation. — See O. 4, 
R. 1. 
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SUMMONS AND DISCOVERY 

27. Summons to defendants. — Where a suit has been duly instituted, a sum 
mons may be issued to the defendant to appear and answer the claim and may be 
served in niaiiner prescribed. 

[1882, S. 64; 1877, Ss. 64 and 68; 1859, S. 41. See O. 5.] 

28. Service of summons where defendant resides in another State. — (1) A 
summons may be sent for service in another ®[State] to such Court and in such 
maimer as may be prescribed by rules in force in that ^[State]. 

(2) The Court to which such summons is sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the summons 
lo the Court of issue together with the record (if any) of its proceedings with re- 
gard thereto. 

[1882 and 1877, S. 85; 1859, S. 59.] 

[a] Substituted for “Province*' by A.L.O., 1950 (26-1-1950). 


29. Service of foreign summonses. — ^[Summonses and other processes issued 

b>'— 

(a) any civil or revenue Court established in any part of India to which the 

provisions of this Code do not extend, or 

(b) any civil or revenue Court established or continued by the authority of 

the Central Government outside India, or 

(c) any other civil or revenue Court outside India to which the Central 

Government has, by notification^ in the Official Gazette, declared the 
provisions of this section to apply, 

may be sent to the Courts in the territories to which this Code extends and sej ved 
as if the)' were summonses issued by such Courts.] 

[1882, S. 650-A.] 


[a] Substituted by the Code of Civil Procedure (Amendment) Act (2 of 1951), S. 6 
(1-4-1951). 

The old Section 29 was as follows:— 


“29. Summonses and other processes issued by any Civil or Revenue Court 
situate beyond the limits of the States may be sent to the Courts in the States and 
served as if they were summonses issued by such Courts: 


Section 26 — Note 1 (conid.) 

6. Presentation of plaint with deficient 
Court'fce or with other defect. — See 
Notes on S. 149 and O. 7, Rr. I and 11. 

6. Presentation of plaint In Revenue 
Courts. — See O. 4, R. 1. 


Section 27 — Note 1 

1. "Duly Inslltuled.” — (1) A suit can- 
not be said to have been duly instituted 
until, after scrulinising the plaint, the 
Court recisters it as suit. AIR 1922 Cal 

2.^4 (235). 

(2) When a plaint is returned for pre- 
sentation lo a compelfciil court the suit 
is to be considered as instituted on the 
date of presentation to such proper 
Court. AIR 1928 Bom 421 (422): 52 Bom 

548 (t)B). , ^ 

(.3) A .suit acainsl a dead person is 

not duly instituted, 

45 (46) (DB) * (1908) 31 Mad 86 (89) 

^DB) K fr Jt ► 

(4) Where the plaint is presented 
Ihroufjh post, and if the Court nccepis 
it and registers it according to Order 4. 


Rule 2 and also issues a summons to the 
defendant it may be taken that the 
Court considered the suit Ir be duly 
instituted. (1955) Madh BL/ 1965 HCR 
120 ( 122 ). 

(5) Neither Rr. 142 lo 148-A of the 
.\hmcdabad City Civil Court Rules nor 
Order 37, Rules 1 and 2 as amended by 
Bombay High Court are inconsistent with 
Seclion 27 of the C. P. Code, and are 
not therefore ultra vires the rule making 
power of the High Court under S. 122 
of the Civil Procedure Code — Such 
rules cannot however be justified under 
.\rticle 227 of the Constitution. AIR 1968 
Gui 223 (226. 227. 228): 9 Gui LR 177 

(DB). (Civil Revision Appln. No. 196 of 
1963 overruled.) 

2. “Summons may be issued *. — See 

O. 5. R. 1. < 

3. Manner of service — See O. 6. R. 10 

Seclion 20 — Note 1 

1. Nottficaltons. — (1) For notifica- 

tions issued under this section, see Ap- 
pendix IV. 
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Prjjvided that the Courts issuing such summonses or processes have been estal)- 
lishecl by the authority of the Central Government or that the State Government <jf 
the State in which such summonses or processes are to be served has bv notification 
in the Official Gazette declared the provisions of this section to aoDlv to such 

C . >» * • ^ 


[b] For notification in respect of Sikkim, see G. S. R. 109 published in Gazette of 
India. 1961, Ft. 3 (i), Page 154, (as extended by G. S. R. 705, published in the 
Gazelle of India, 13-5-1967, Pt. II, Sec. 3 (i), page 803, for five years fr(im 
3-5-19671, of Burma, see G. S. R. 935, published in ibid. p. 995. 


30. Power to order discovery and the lil'.e.— Subject to such conditions and 
limiUtions as may be prescribed, the Court may, at any time, either of its own 
motion or on the application of any party, — 

(a) make such orders as may be necessary or reasonable in all matters re- 

lating to the delivery and answering of interrogatories, the admission 
of documents and facts and the discovery, inspection, production, im- 
pounding and return of documents or other material objects producible 
as evidence; 

(b) issue of summonses to persons whose attendance is required either to 

give evidence or to produce documents or such other objects as afore- 
said; 

(c) order any fact to be proved by affidavit, 

31. Summons to witness. — The provisions in Sections 27, 28 and 29 shall 

apply to summonses to give evidence or to produce documents or other material 
objects. 


32, Penalt)' for default. — The Court may compel the attendance of any per- 
son to whom a summons has been issued under Section 30 and for that purpose 
may — 

(a) issue a warrant for his arrest; 

(b) attach and sell his property; 

(c) impose a fine upon him not e.vceeding five hundred rupees; 

(d) order him to furnish security for his appearance and in default commit 

him to the civil prison. 

[See O. 16, Rr. 10 to 13, 17 and 21.] 


Section 30 — Note 1 

(1) The antithesis that Section 32 
draws between Section 27 and S. 30 is 
that an omission to appear in response 
to summons under Section 27 carries 
no penalty in the strict sense, while dis- 
regard of summons under Section 30 
mav entail punishment. AIR 1955 SC 425 
1130): (1956) 2 SCR 1. 

(2) Application for discovery of docu- 
ments by party reieclcd on ground of 
vagueness — Court can even after such 
rejection and at any stage of suit issue 
directions suo motu within conditions 
and limitations prescribed by Rules in 
Code but not same directions which were 
earlier prayed for hut rejected on merits. 
11965) 69 Cal WN 242 (245, 247). 

^ (3) In matters of discovery, produc- 
tion and inspection of documents an 
Industrial Tribunal has the same powers 
which the Civil Courts have under the 
C. P. Code. 1959 Ker LT 462 • AIR 
1656 Cal 592 (593). (Inspection of docu. 
ments not he Jirdeied until affidavit oI 
documents has been directed to be filed 


— Procedure applies to Industrial Tribu- 
nals.) 

(4) Section .30 (c) lays down an excep- 
tion to the general rule that on affidavit 
is not evidence within Section 3 of the 
Evidence Act. But an order of the Court 
is necessary to prove anv fact by affi- 
davit. 1962 Jab U 197 (199). 

[See also AIR 1954 Nag 260 (263): 
1954 Nag LJ 401 (DB). (Affidavit without 
order from Court — Allegations not con- 
troverted — Order receiving affidavit is 
tantamount to ordering it and complies 
with law: AIR 1953 Nag 135, Overruled.] 

Section 32 — Note 1 

I. Appllcobillly of the section. — (l) 
A fine can be imposed only on a person 
who is required to attend the Court in 
connexion with a case and who does not 
appear in obedience to the summons of 
the Court and not on a pcr.«on who, after 
his fnilurc to attend on the date for 
which he was summoned, is not required 
to give evidence or produce a document 
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OBJECTS AND REASONS 


“Thinkins unnoiessary lo impose 

penal conserjucnics for a dcfaull of Ihc 
class indicated in this section, the commit- 
tee have oinitled the last paraejraph of Sec- 
tion 130 of the Code of 1882. wliicli pro- 
vided that any party failing to comply 


with any order under Chapter III of that 
Code, to answer intcrogalories or for dis- 
cover>’, production, or inspection, which 
ha.s been .served personally upon him, shall 
be deemed guilty of an oirence under Sec- 
tion 188 of the Penal Code”. — See 
S. O. R. 


JUDGMENT AND DECREE 


33. Judgment and decree. — The Court, after the case has been heard, shall 
pronounce judgment, and on such judgment a decree shall follow. 

[1882 and 1877, S. 198; 1859, S. 183. See O. 20.] 


Seefion 32 — Note 1 (eontd.) 
and has not been called upon to appear 
on a subsequent date. AIR 1929 All 8.50 
(853) (DB). 

[Sec also .\IR 1950 Andh Pra 645 
(646): (1059) 2 .Andh WR 532. (Appli- 
cation bv defendant for summoning 
plaintiff as witness — Proper procedure 
is to issue summons in compliance with 
Section 32 and Order 16, Rule 10 not lo 
require the plaintiff to appear in person 
under O. 9, Rule 12.) 


(2) A witness whose evidence is neces- 
sary and who appears on the adjourned 
hearing at the instance of the parly 
concerned without any fresh summons 
can be fined bv tbe Court for his failure 
to appear at the previous hearing. AIR 
1951 .All 415 (4171 (DB). 

(3) The exorcise of the jurisdiction 
which has been conferred upon a Court 
under S. 32 and O. 16, R. 12 to impo.se 
a fine upon a wiinc.ss who fails to ap- 
pear on the dov for which he is sum- 
moned is not dependant upon the issuing 
of a proclamation or an order of attach- 
ment or a warrant under Rule 10 (2) 
and (3) of Order 16. AIR 1951 All 415 

AIR 1929 .All 850 (852) (DB).] 

(4) An omission to appear in response 
to a summons under Section 27 carries 
no ponallv in the strict sense, while dis- 
regard of a summons under Section 30 
mav entail punishment. The spirit of 
Ihi.s distinction must be carried over to 
the First Schedule. .AIR 1955 SC 425 
(430); 19.55-2 SCR 1. 

SECTION 33 — SYNOPSIS 

1. Scope. , . j M 

2. “After the case has been heard. 

3. '‘A decree shall follow. ^ 

4. Contents of judgment — See O. 20, 

R 4 and notes thereon. 

5. Contents of decree — Sec O. 20, 

R 6 and notes thereon. 

A rnnfenfs of appellale Judgment — 
See a 41, R 31 and notes there- 

7. JudRmenJ to be bwed on case eel 
up by parlies — See O. 20, n. 4 
and Notc.s thereon. 

1. Seopc. — (1) This section docs not 
preclude the HiRh Court from makina a 


rule to the elTect that in suits for money 
no decree need be drawn up If neither 
parly has lo recover anything unless the 
Judge otherwise directs. AIR 1934 Pat 
266 (269): 13 Pat 371 (DB). 

2. *'Aftcr the case has been heard.” — 

(I) The failure of a Judge to give the 
parties an opportunity of putting their 
case before him vitiates the judgment. 
AIR 1920 Lah 246 (247) • AIR 1959 Andh 
Pra 212 (214): ILR (1958) Andh Pra 129 
(133) (DB). 

3. "A decree shaU follow.” — (1) A 
party or his pleader is under no obliga- 
tion lo move the Court to draw up a 
decree. The drawing up of the decree is 
essentially (he function of the Court 
and its ofTice. AIR 1914 Bom 23 (25): 38 
Bom 331 (DB) * AIR 1924 Nag 271 
(274): 20 Nag LR 131 * AIK 1961 SC 
832 (836); (1961) 2 SCR 918. 

(2) Where a judgment is pronounced 
Ihc Court has no power to direct that 
the preparation of the decree be stopped 
until the payment of deficit court-fees 
or until the disposal of the application 
bv the iudgment-debtor for scaling 
down the debt under the provisions of 
the Madras Agriculturists’ Relief Act, 4 
of 1938. AIR 1932 Pat 228 (231): 11 Pal 
532 (DB) ♦ .AIR 1941 Mad 929 (932): 
ILR (1942) Mad 346 (FB). (AIR 1940 
Mad 478, Overruled.) 

(3) Even in a partition suit the de- 
cree sheet should be prepared and the 
Court is not concerned whether the de- 
cree will be executable or not. AIR 1957 
PunI 65 (67, 68): ILR (1957) Punj 365. 

(4) Where, after pronouncing judg- 

ment in a suit the Court fails to draw 
up a decree, the remedy of the party 

who wants the decree is to apply for it 
to the Court and If the application is 
refused, to move the High Court in revi- 
sion. AIR 1955 Vindh Pra 39 (40) * 

(’57) 61 Cal WN 789 (793). 

(5) Until the decree is drawn up, 

there can be neither appeal nor execu- 
tion. (1912) 8 Nag LR 92 (95. 96) • 

(1883) 5 All 520 (526) (DB) • (1910) 34 
Bom 182 (188) (DB) * (1905) 32 Cal 4M 
(491) (DB) * AIR 1920 Lah 395 (396): 

I Lah 223 (DB). 

[But see AIR 1962 Pal 398 (399, 400): 
1962 BLJR 434. (Filing of execution 
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INTEREST 

34. Interest — (1) Where and in so far as a decree is for the payment ot 
money, the Court may, in the decree, order interest at such rate as the Court 
deems reasonable to be paid on the principal sum adjudged, from the date ol the 
suit to the date of the decree, in addition to any interest adjudged on such prin- 
cipal sum for any period prior to the institution of the suit, a[with further interest 
at such rate not exceeding six per cent per annum as the Court deems reasonable 
on such principal sum] from the date of the decree to the date of payment, or to 


such earlier date as the Court thinks fit. 

Section 33 — Note 3 (conld.) 
alter pronouncement ol judgmeiil bul bo- 
lojc drawiny up of forma! dcerce is 

legal -- AIK 1954 Pal 94, Rel. on.)] 

[See liowcver .-MR 1956 Assam 120 
(1201 * AIR 1955 Raj 33 (34): ILK (1955) 

5 Raj 269 (1)B) ^ (1966) 2 Mys L.I 25 

(29): (1966) 6 Law Rep 809. (Produi- 
lion of copy of decree along with execu- 
lion application not a condition prece- 
dent to execution.)] 

(6) Where in a judgment passed in 

favour of a parlv it is .slated lhal he 
shall not gel a decree unless he produce.^ 
a succession ccrtillcale. a decree cannot 
he passed till a succession certificate is 
produced. AIR 1920 Nag 148 (149). 

AIR 1961 All 86 (86. 87). (Court ha.s 
iiirisdiclion lo extend time for filing of 
suece.sslon certificate.) 

(7) Where a suit comprises several 
distinct subject matters, there can be a 
.separate decree in regard to each of 
them. AIR 1940 Lah 1 (3): ILR (1940) 
Lali 171 (DB). 

(8) Ccuiunoii iudgmcnl in two suit.s — 
Separate decrees must be drawn up. 
AIR 1965 ^^anipur 24 (25). 

(9) Since after consolidation there is 
only one case, and the suit consolidated 
has no independent existence for trial 
the suits on consolidation should be tried 
in one trial and should be disposed of 
bv one iudgmcnl and decree. 1961 Raj 
LW 473: ILR (1961) 11 Raj 1173. 

(10) An order directing a decree to 
he drawn up cannot be treated as a 
decree. AIR 1958 All 720 (728) (DB). 

(11) The 'decree’ as defined in Sec- 
tion 2 (2) comes into existence as soon 
a.s llie iudgment is pronounced. It does 
not necessarily mean the formal decree 
which is prepared in accordance with 
Section 33 and O. 20. R. 6. AIR 1962 
Pat .308 (309, 400): 1962 BLJR 454 • AIR 
1969 Guj 152 (155. 158). 

(12) Section 33 has no application lo 
the decree passed under the Hindu Mar- 
riage Act (19.55); hence adjudication 
under Sections 9, 10, 11 and 12 of the 
Act and need not necessarily be follow- 
ed by a formal decree. AIR 1969 Punj 
69 (71, 72); 70 Pun LR 643 (DB). 

(13) Order under Hindu Marriage Act 
(1955) is not decree as referred to in 
Section 33 Civil P. C. Hence, appeal 
trom such order need not be accom- 
panied by copy of decree. (1968) 70 Pun 
LR 043; 1968 Cur IJ 622. 


4. Contents of Judgment — See O. 20. 

R. 4 and note.s lliei'eon. 

5. Coiilent.s of decree — See O. 20. 

H. 6 ajul Hides thereon. 

tl. Contents of appellate Judgment — 

See Order 41. Rule 31 and .Notes 
Iheieon. 

7. Judgment to be based on case set 
up by paiitos — See O. 20. R. 4 and 
.Notes thereon. 

SECTION 34 — SYNOPSIS 

1. SCOPE. 

2. "DECREE FOR THE PAYMENT OF 

MONEY.” 

3. AWARD OF INTEREST UNDER 

THE SECTION IS A .MATTER OF 
DISCRETION. 

4. Interest from date of suit to date 

of decree. 

5. Intcrc.sl from dale of decree to 

date of payment. 

a. INTEREST PRIOR TO SUIT — 
GENERAL. 

7. Agreement express or implied to 

pay interest. 

8. Mercantile usage. 

9. Right to interest under statutory 

provisions. 

10. Interest as damages. 

11. MORTGAGE SUITS. See O. 34. R. II. 

12. INTEREST, WHETHER PAYABLE 
AFTER TENDER. 

13. INTEREST ON MESNE PROFITS. 
SEE O. 20, R. 12. 

14. INTEREST ON ARREARS OF 
RENT. 

16. INTEREvST ON COSTS. See Sec. 35. 
Ifi. RULE OF DAMDUPAT. 

17. DECREE SILENT AS TO INTER- 
EST — SUB-SECTION (2). 

TOPIC INDICATOR 

Cases under Interest Act — See Notes 7 
and 9. 

Compound interest — See Notes 3 and 6. 
Contribution suit — See Note 10. 

Court's power to reduce rale of interest 
in harsh and unconscionable bargains 
— See Note 7. 

Interest on damages — See Note 2. 
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(2) Wliere such a decree is silent with respect to the payment of further in- 

terest ^'[on such principal sum] from the date of the decree to the date of niv- 

ment or otlier earlier date, the Court shall be deemed to have refused such interest 
and a separate suit therefor shall not lie. ‘ * 

[1882 and 1877, S. 209; 1861, S. 10.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1956 (66 of 1956) 
Sec. 2 (1-1-1957). 


OBJECTS AND REASONS 


Clause 34 — The words "not being a 
decree (or the enlorcement of a moiigage 
oi charge ” have been omitted in this clause 
and elscwliere in order to make it clear 

Section 34 — Synopsis (contd.) 

Interest on deposit of decretal antount — 
See Note 5. 

Interest on legacies — See Note 9. 

Interest prior to suit — See Notes 1, 3. 

Interest when allowed and disallowed — 
See note 6. 

Notice — See Note 12. 

Post diem interest — See Note 9. 

Powers of arbitrator — See Note 1. 

"Reasonable" — See Note.s 3 and 4. 

Separate suit for interest — See Note 17. 

Stipulation amounting to penalty — See 
Note 7. 

Stipulation for enhanced interest — See 
Note 7. 

Suit for unliquidated damages — See 
Note 2. 

1. Scope. — (1) Interest prior to the date 
of suit, is a matter of substantive law and 
i.s outside the scope of this section. AIR 
1938 PC 67 (70): ILR (1938) 2 Cal 72: 32 
Sind LR 374 ® AIR 1957 Ker 3 (5): ILR 
(1957) Ker 13 (DB) ♦ AIR 1931 Nag 161 
(164): 27 Nag LR 312 (DB). 

(2) The award of interest after institution 
of the suit is purely a matter of statutory 
power. AIR 1955 SC 468 (478): 1955-2 
SCR 48: 34 Pat 359. 

(3) Interest under this section is no part 
of the claim or relief as in the case of 
mesne profits. (1906) 33 Cal 1232 (1235) 
(DB). 

(4) Future interest awardable under this 
section is really in the nature of damages 
granted by the Court on account of the 
plaintiff being kept out of the money due 
to him under the decree. AIR 1933 Lah 
352 (354): 14 Lah 591. 

(5) An arbitrator cannot award interest 
after suit on the analogy of Section 34. 
AIR 1955 SC 468 (478): 1955-2 SCR 48: 
34 Pat 359 * AIR 1968 Pat 352 (363) (DB). 

(Provisions of the section do not apply to 
arbitration proceeding under S. 19 of 
Defence of India Act, 1939.) * (1965) 1 Mys 
LJ 567. (Section is not applicable 
to award made by Arbitrator.) ® 
AIR 1964 Cal 240 (241) * AIR 1984 Punf 
395 (397); 1964 (2) Cri LJ 335; 66 Pun 
LR 530. (Arbitrator is not a Court and as 


lhal a decree lor the payment o( money 
does not include n decree for sale in en- 
foicemeni of a mortgage or charce" — 
S O. R. 


such he can award past interest but not 
future interest.) ® AIR 1960 Punj 623 (625). 
ILR (1960) 2 Punj 778 (DB). 

(6) Where the award is given through 
the intervention of the Court, even if the 
arbitrators are not empowered to grant pen- 
dente life and future interest the Court is 
competent to do so. AIR 1962 Raj 12 (19); 
ILR (1961) 11 Raj 76. 

(7) Section in terms does not apply to 
Arbitrations but where there is an implied 
term of reference that arbitrator would give 
such relief with regard to pendente lite 
interest as court could give the arbitrator 
can award pendente lite interest. AIR 1967 
SC 1030 (1032): (1967) 1 SCR 105 * AIR 
1967 SC 1032 (1035): (1967) 1 SCR 324. 
(Though the section does not apply to arbi- 
tration proceedings, principle or that sec- 
tion can be applied by arbitrator for award- 
ing interest where Court could have grant- 
ed decree for interest.) ® AIR 1968 Bom 
35 (39): 69 Bom LR 250 (DB). (Arbitrator 
is a Court — He has power to award inte- 
rest.) * (1966) 70 Cal WN 363. (Requisi- 
tioning and Acquisition of Immovable l4o- 
perty Act (1952), Section 8 (1) (e) — Award 
of compensation for acquisition — • Interest 
pendente lite can be granted though Sec- 
tion 34, C. P. Code does not apply to pro- 
ceedings before arbitrator.) 

(8) Amount of interest decreed for period 
subsequent to institution of suit — .\ppeal 
by defendant — Defendant not to pay 
Court-fee on amount of such interest. AIR 
1964 SC 457 (459, 460): (1964) 5 SCR 230. 

(9) Section 34 corresponds to Section 192 
of the Ceylon Ordinance II of 1889. AIR 
1967 SC 657 (661): (1967) 1 SCR 985. 

(10) Suit on contract — Interest due on 
some contract cannot be reduced or in- 
creased by the Court. 1966 All LJ 907: 
1966 All WR (HC) 702: ILR (1950) All 
436. (There is no law by which interest 
may be increased or allowed in abrogation 
of contract providing that no interest shall 
be payable.) 

[See however AIR 1967 Guj 276 (277): 

8 Gu) LR 307 (DB). (Court passing a money 
decree and postponing the payment of the 
decretal amount — Rate of interest may 
exceed six percent per annum as O. 20, 

R. 11 applies.)] 
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Section 34 — Note 1 (contd.) 

(11) It is apparent from the language of 
Section 49 of tlie Bhopa) C. F. Code Uiat 
the Courts liave no power to limit the rate 
of rent or interest already paid by one parly 
to tlie other. It is only with regard to the 
rent claimed in the suit that the Courts 
have been given the power to limit the rate 
in the decree. (1963) MPLT 157: 1963 Jab 
LJ 305 * .MR 1953 Bhopar35 (36\ (Bhopal 
Civil Procedure Code, S. 49 — Usufructu- 
ary mortgage — Possession continued under 
rent note executed on same da\ — Rent 
working out higher rate of interest — Tran- 
saction fell within purview of Section 49 
and the rent could be reduced.) 


(12) Interest on amount paid under inte- 
rim orders of stay cannot be allowed when 
the proceedings have finally ended against 
the persoji obtaining stav order. AIR 1968 
All 139 (146): ILR (1967) 2 All 129 (UB). 

(13) Section 34 is not applicable to spe- 
cial tribunals like Special Olficer under 
Andhra Electricity Supply Undertakings (Ac- 
quisition) Act — Special Officer has there- 
fore no power to award interest on com- 
pensation. (1957) 2 Andh WR 344. 

(14) Trav-Co. C. P. C. (8 of 1100 M. E.). 
S. 31 (1) — Decree in contravention of the 
provisions is not void. AIR 1959 Ker 194 
(196): 1959 Ker LT 1 (DB). 

(15) Under Section 31 (1), Travancore 
C. P. Code, the Court could not decree b>‘ 
way of interest up to the date of the suit 
anything in excess of a moiety of the princi- 
pal sum. AIR 1956 Trav-Co 236 (237, 238); 
1956 Ker LT 333 (DB). (Such an immunity 
from liability could not be taken away by 
replacement of Trav. Code by Indian Code.) 

(16) Discharge of fixed deposit receipt — 
Purchase of fresh receipt — Transaction not 
continuous but new suit based on fresh 
receipt — Case is not of interest on interest. 
1963 Lab LJ 779. 

(17) High rate of interest — Claim by 
.Municipality is not permissible. AIR 1968 
Rai 327 (330) (DB). 


2. “Decree for the payment of money.” 

(1) The word “money" will include unli- 
ouidated damages and interest on such 
damages can be awarded. AIR 1926 Mad 
1021 (1023) (DB) • AIR 1946 Bom 1 (7)- 
ILR (1946) Bom 28 (DB) • AIR 1940 Bom 
369 (377): ILR (1941) Bom 71 (DB) * AIR 
1953 Kutch 52 (53) ® AIR 1924 Cal 637 
(638) (DB). 

[But see AIR 1931 Bom 386 (387) (DB) 
“ AIR 1920 Cal 737 (739).] 

(2) A personal decree in a mortgage suit 

is a money decree. AIR 1949 East Puni 
213 (215). ' 

(3) Decree for possession and for perso- 
nal payment of past and future rent is 
one for payment of money. AIR 1966 Ker 
192 (194): 1960 Ker LT 301 (FB). 

(4) Unlike the order of costs under Sec- 
tion 35 an order as to interests forms part 
of a dispute between the parties and if a 


varialioi) is made in regard to it, it is an 
integral part of the decision or th<‘ decree. 
AIR 1961 SC 1795 (1804): (1962) 2 SCR 
4.52. 

3. Award of interest under tlie section is 
a matter of discretion. — (1) The award of 
interest under this section after tlie date of 
suit is entirely in the discretion of the Court 
AIR 1942 PC 61 (64): ILR (1942) Kar (PC) 
157 • AIR 1941 Pat 255 (258): 20 Pat 481 
(FB) ® AIK 1931 PC 104 (107): 58 Cal 
1281; 58 Iiul App 141 " (J886) 12 Cal 
569 (.579) (FB) ” AIR 1958 Raj 145 (150): 
ILR (1958) 8 Raj 510 * 1958 BLJR 587 
(588)® 196.3 Ker LJ 754 * AIR 1959 Cal 
213 (215). 

(2) 'I’he discretion of the Court to grant 
interest is not excluded by — 

(a) an agreement to pay a certain rate of 
interest till realization. .MR 1942 PC 61 
(64): ILR (1942) Kar (PC) 157 * (1886) 12 
Cal .569 (579) (FB) • ('91) 18 Cal 164 (180): 
17 Ind App 201 (PC). 

(b) the ab.sence of contract to pay an>’ 
interest. ILR (1950) 1 Cal 578 (580) (DB) 
• AIR 1924 Nag 348 (352) * AIR 1963 
Mad 202 (203): 75 Mad L\V 727 (DB). 
(Omission to calculate interest on deposits 
held not decisive to prove that there was 
agreement not to collect interest.) ® AIR 
1961 Puuj 442 (442): ILR (1960) 2 Punj 
4(J0 (DB). (Suit on pronole — Future inte- 
rest — Court has discretion to award.) 

(c) the plaint not claiming anv interest. 
AIR 1943 Nag 240 (242): ILR (1943) Nag 
555 (DB) * (1895) 17 All 511 (517): 22 
Ind App 199 (201) (PC). 

(d) the rule of damdupat. AIR 1929 Nag 
355 (356). 

(3) Interest under ihis .section from the 
date of suit may be awarded though the 
plaintiff jnay not be entitled to any interest 
prior to the suit. AIR 1955 Nag 38 (41); 
ILR (1955) Nag 538 (DB) ® AIR 1964 
Andh Pra 491 (498): (1966) 2 Lab LJ 350 
(DB). (Future interest — Party iu whose 
favour a decree is passed is entitled to 
future interest though he has not asked 
for the same.) 

(4) For the award of interest in the de- 
cree the judgment need not make any 
reference to it. (1885) 7 All 755 (756) (DB) ® 
AIR 1916 All 303 (304) (DB). 

(5) The discretion under this section must 
be exercised on sound judicial principlCvS. 
AIR 1919 Cal 144 (150): 23 Cal VVN 336 
(344) (DB) • (1881) 3 All 91 (107): 7 Ind 
App 196 (PC) AIR 1958 Raj 145 (150): 
ILR (1958) 8 Raj 510. 

(6) Interest antecedent to the suit is not 
a mere matter of procedure. The discretion 
of a Court has to be confined to certain 

WI1*510 2 Andh 

(7) Proper exercise of discretion will not 
be interfered with in appeal. AIR 1942 PC 
61 (64): ILR (1942) Kar (PC) 157 ® ('51) 
AIR 1951 Raj 11 (13) • AIR 1950 Bom 
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94 (101)‘ ILR (1949) Bom 741 (DB) * AIR 
1925 PC 280 (288): 5 Pat 135: 52 Ind 
App 418 ° AIR 1922 PC 46 (48). 

(8) Ordinarily pendente lite or future in- 
terest should not be refused except for suffi- 
cient reasons. AIR 1949 All 440 (445): ILR 
(1949) All 735 (DB) * AIR 1957 Madh B 
50 (52) (DB) * ILR (1957) Bom 529 (531) 
(DR) ® ILR (1956) 8 Assam 268 (284) (DB) 
* AIR 1946 Pat 154 (155, 156) (DB) ® 
AIR 1939 Pat 323 (329, 330) (DB) AIR 
1963 Assam 179 (180): ILR (1963) 15 

A.ssam 309 (DB). (There must be reasons 
both for grant or refusal.) * AIR 1964 Raj 
72 (75): 1963 Raj LW 351. (Money decree 
— Pendente lite and future interest — 
Generally allowed in Rajasthan Courts.) ^ 
AIR 1963 Raj 93 (95): 1962 Raj LW 618. 
(Money decree — Refusal by^ Court to 
award pendente lite and future interest 
Reasons must be recorded.) ® 1963 Jab LJ 
779. (Where no reasons have been given for 
reducing the rate of interest the High Court 
can interfere. Normally, the plaintiff should 
he entitled to the interest at the contract 
rate.” Where the defendant was responsible 
for the delay and for protracting litigation, 
the award of interest after passing of the 
decree at the rate of 6 per cent P«r an- 
num is proper.) ® 1952 Raj LW 16: ILR 
(1951) 1 Raj 618. (Total interest upto suit 
equivalent to principal and not in excess 
awarded — Reasons given — No inter- 
ference with discretion.) 


(9) The Court has under 

S. 34 to give compound interest AIK 
Bom 86 (89): 36 Bom LR 68 (DB). 

(10) Where the lower Court has not con- 
sidered the question of interest at all, 
Appellate Court may grant it AIR 19- / 
Lah 679 (680) (DB) * AIR 1936 Lah 668 

(669). 

(11) Money decree with future interest 
from date of suit till realization — 
acainst decree — Court-fees on amount of 
Sest not payable. Since awarding of 
future interes? is in the diserehon of the 

ssvss' siws & ys ' 

ders Act, conrrois u»c , 

1 Cal 169 m). 

^^asTslction 36 of the Bengal Money-len- 
ders Act does not abrogate this section. AIR 

1942 Cal 610 (610). rs i 

(14) Section 15 of the C. P. Debt Conci- 
liation Act does not fetter the diserehon of 
the Court to award interest under this ac- 
tion except as to rate of interest. 1941 
Nag L Jour 591 (592) (DB). 

(15) Discretion of Court — Fact that 
interest at 9 per cent had been awarded 
prior to date of suit is no ground for award- 
fng future interest at that rate - Interest 
at*^usiial rate of four per cent allowed. AIR 


1964 SC 1658 (1663): (1965) 1 SCJ 243. 
(AIR 1962 Him Pra 43, Reversed.) 

(16) The maximum interest that might 
1)0 awarded under S. 34 (1), C. P. Code is 
6 per cent. The Court has discretion to 
award a lesser rate of interest. But the 
Court must exercise a sound judicial discre- 
tion. (1960) 1 Andh WR 397: 1960 Andh 

LT 335. 


(17) Agreement to sell land — Suit for 
.specific performance or in alternative for 
refund of money — Agreement becoming 
unenforceable by reason of Ss. 63 and 64 
of Bombay Act (67 of 1948) — Interest on 
such amount granted on the groimd that it 
was a fit case where equitable jurisdiction 
ought to be exercised. AIR 1959 Bom 468 
(470): 60 Bom LR 788 (DB). 

(18) Pendente lite interest — No claim 
made — Court can award it. 1960 Raj LW 
29: ILR (1959) 9 Raj 938. 

4. Interest from date of suit to date of 

decree. (1) The plaintiff is not entitled as 

of right to the contract rate after suit. AIR 

1916 Mad 918 (918) (DB) ♦ ('81) 3 All 91 
(107): 7 Ind App 196 (PC) ® AIR 1935 Cal 
39 (68): 61 Cal 711 (DB) ® AIR 1936 Pat 
191 (193) (DB). . 

(2) The Court has full diserehon in the 
matter of granting contract rate after suit. 
AIR 1955 Raj 70 (75): ILR (1954) 4 Raj 
705 (DB) * AIR 1954 Nag 300 (304): ILR 
(1954) Nag 435 (DB) * AIR 1922 PC 46 
(48) ® (1913) 37 Bom 326 (338): 40 Ind 
Add 68 (PC) * AIR 1963 Andh Pra 353 
(357): (1963) 1 Andh WR 124 (DB). 

(3) As a rule, the Court should award the 
contract rate till date of decree except 
where it would be inequitable to do so. 
ILR (1955) Nag 413 (424) * AIR 1941 
Pat 276 (280) (DB) • AIR 1935 Cal 39 
(68): 61 Cal 711. 

(4) Where interest at contract rate is re- 
fused. the Court should give its reasons for 
such refusal. AIR 1916 Mad 918 (918). 

(5) In an action for dissolution of a part- 
nership and for accounts, interest should 
ordinaiily be allowed only from the date 
of final decree. AIR 1952 Mad 769 (770, 
771) • AIR 1930 PC 185 (187): 58 Cal 
208; 57 Ind App 245: 24 Sind LR 328. 

(6) When, on dissolution of partnership, 
one of the partners retains in his bands 
assets of the partnership for his own pur- 
poses without accounting for them or their 
proceeds, interest is properly chargeable 
against him even though he has not acted 
fraudulently. AIR 1955 Mad 442 (4^). 
ILR (1955) Mad 1197 (DB) * 

PC 61 (64): ILR (1942) Kar (PC) 157 « 
AIR 1915 PC 116 (118): 42 Cal 914: 42 

Ind App 91. 

(7) Interest awardable from the date of 
plaint to the date of the decree should w 
only upon the principal sum and not on the 
\\4iole amount including interest claimed ^ 

the plainHff. AIR 1943 Mad 216 (217) 
(DB). 
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(8) Suit going on for eleven years bcause 
of defendant’s incorrect attitude in resisting 
claim — PlaintifiF is entitled to interest 
pendente lite, on amount decreed — Into- 
lest at 0 per cent. 1968 MPLJ 425: 1969 
Jab LJ 304. 

(9) In claim for compensation under 
S. 70 of Contract Act, pendente lite and 
future interest may be allowed. AIR 1964 
Pat 225 (230, 231) (DB). 

(10) Pendente lite interest in a suit on 
handnote providing for payment of interest 
has to be allowed — Rate of interest is 
within Court’s discretion. AIR 1967 Orissa 
107 (^110) (DB). 

(11) Interest calculated by lower Court 
upto date of suit and awarded — Further 
interest awarded on claim decreed from date 
of decree — No reason given for not award- 
ing interest for period betiveen date of a 
suit and date oi decree — Plaintiff held 
entitled to such interest. (1951) 4 Sau LR 
34 (45) (DB). 

5. Interest from date of decree to date 
of payment. — (1) Under the amendment by 
Act 66 of 1956, interest after decree till 
payment can be awarded only on the prin- 
cipal and the rate of interest is not to ex- 
ceed 6 per cent Subject to the above limits, 
the question of interest after decree till pay- 
ment is within the discretion of the Cou^ 
AIR 1953 Kutch 52 (53) • AIR 1957 Mad 
680 (681): ILR (1957) Mad 759 (DB). 

(2) Where interest is allowed up to date 
of realisation the judgment-debtor is liable 
to pay interest up to the date of confinna- 
tioD of sale only and not thereafter unless 
it is shown that the judgment-debtor has 
been guilty of any act preventing or post- 
poning the actual payment to the judgment- 

creditor. AIR 1942 Mad 442 (443, 444) 
(DB). 

(3) Decree against defendants — Defen- 
dants depositing money in Court with pray- 
er that money should not be paid out to 
creditors of plaintiff -insolvent’s estate du- 
ring pendency of appeal — - Held Official 
Assignee decrce-holuer having actu^y 
taken the money and kept it, future inte- 
rest could not be allowed for the period 
when he was keeping it AIR 1953 SC 2^ 
(241): 1953 SCR 789. 

[See also AIR 1963 Punj 111 (112): ILR 
(1962) 2 Punj 36. (Stay of Elxecution pend- 
ing appeal — Stay allowed subject to con- 
dition of deposit of money — ^ Decree-holder 
allowed to withdraw money after furnish- 
ing security — Delay caased in furnishing 
security — Decree-holder is entitled to 
claim interest for period of delay caused. 
AIR 1944 Mad 46 and AIR 1950 Mad 807. 

Rel. on.) ] 

(4) It cannot be said that because no 
subsequent interest was provided for in the 
Judgment, it ought not to be included in the 
decree. AIR 1957 Andh Pra 476 (477). 

(5) The person who is responsible for 
money being deposited in Court and who 

[VoL 2.] 3 /W M. 52 


allowed it to lie in Court should Ix^r the 
loss in the shape of interest. If the decree- 
holder is mainly respon.sible for ujoney 
being brought into Court, interest ceases to 
xim from the date of deposit, 11 on tliC 
Other hand the judgment-debtor voluntarily 
deposits the money into Court with a request 
that the decree-holder should be called upon 
to draw it out on furnishing securit>’ and 
if the decree-holder is unable to comply 
with this request, interest does not cease to 
nm on the decretal amount from the date 
of deposit AIR 1965 Andh Pra 51 (52): 
(1965) 1 Andh LT 130 (DB). 

(6) Principle of restitution — ■ Decretal 
amount and costs deposited in pursuance of 
decree — Some of tne decree-holders wath- 
drawing amount of costs, some withdrawing 
decretiu amount as well as costs and some 
unable to withdraw due to their inability to 
furnish security — Reversal of decree in 
appeal — Decree-holders who could not 
withdraw the amount ought not to be made 
liable for interest — Others are liable to 
pay interest from the date of withdrawal 
till the date of repayment — - Interest 
awarded only upto aate of decision of 
High Court is illegal. AIR 1965 Andh Pra 
898 (402): (1965) 1 Andh VVR 335 ® AIR 
1954 Cal 544 (547): 58 Cal \VN 424 (DB). 
(Certificate sale set aside — Right of auc- 
tion-purchaser to interest on money depo- 
sited) ® Am 1963 Ker 148 (151): 1962 Ker 
LT 12. (^ecution sale •— J. D. having no 
saleable interest in property sold — Sale 
confirmed — Auction purchaser Mn file a 
suit for refund of pur^ase price — Can- 
not cl ai m interest umess Baud is proved) 

(7) Section 34 has no application to cases 
of land Acquisition — S. 34, Civil P. C. 
Is not maadatoiy whereas S. 34 of Land 
Acquisition Act peremptorily provides for 
interest Am 1966 Madh Pra 270 (272, 273): 
1965 Jab LJ 881 (DB) ® Am 1964 Pat 159 
(160): 1964 BLJR 199 O^B). (Land Acquisi- 
tion Act (1894) — - Court not granting inte- 
rest under S. 28 — Judgment and award 
silent in respect of interest on amount of 
compensation from date of dispossession by 
Collector — Remedy of agmeved person is 
by way of appeal and not by review.) 

(8) For a period subsequent to the pass- 
ing pf a decree the Court cannot grant 
inter^ at a hi^er rate than 6 per cent. 
Am 1982 Mad 301 (302): 75 Mad LW 70 
(DB). 

(9) Obstacle in withdrawing decretal 
amount — Interest be awarded only 
from the date the obstacle is removed ATR 
1968 Raj 327 (330) (DB). 

0. Interest prior to suit — General. — 
Q) Interest for the wriod prior to the 
date of de suit may to awarded, if there 
is an agreement for the payment of mte- 
rest at a fixed rate, or it is payable by the 
tis^e of trade having de force of law, or 
tmder die provision of any substantive law 
^titling the plaintiff to recover interest. 

Am 1938 PC er (70); DJI (1938) 2 Cal 
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72: 32 Sind LR 374: 65 Ind Apt) 66 * AIR 
1918 PC 53 (56); 40 All 497 ^ AIR 1958 
Pat 489 (492): 37 Pat 442 (DB) ® AIR 1957 
Punj 159 (161): ILR (1957) Punj 646 * AIR 
1957 Raj 89 (95): ILR (1957) 7 Raj 204 
(DB) ILR (1956) 8 Assam 268 (284) (DB) 
* AIR 1968 Pat 203 (207): 1968 BLJR 619 
(DB). (Suit on entry in Chitha of creditor 
signed by debtor — Interest on amount 
claimed cannot be allowed when contract 
for payment of interest cannot be spelt out 
from the language of Chitha.) * 1968 MPLJ 
425: 1969 Jab LJ 304. (Suit for amount for 
work done — Claim for interest as damages 
cannot be entertained in the absence of 
specific provision of law or usage.) ® AIR 
1963 Ker 247; 1963 Ker LT 73. (Contract 
for sale becoming impossible by act of de- 
fendant-seller — He is liable to refund 
advance paid by plaintiff purchaser — In 
absence of contract interest for period be- 


fore suit cannot be allowed.) * AIR 1963 
Madh Pra 37 (41): 1963 Jab LJ 56 (DB). 
® ILR (1963) Cut 779 * AIR 1962 
Pat 384 (392): 1962 BLJR 77 (DB). (In 
absence of any contract for payment of 
interest, where the whole claim is for da- 
*mages, to allow interest on that will be 
damages on damages.) * AIR 1961 Punj 
253 (268): 63 Pun LR 251 (DB). (Money 
payable upon insurance policy — No a^ee- 
ment between insured and insurer entitling 
former to any interest — No demand made 
by heir of insured that interest will be 
demanded from date of demand of money 

— No market usage pleaded — Interest 
held could not be allowed.) ® AIR 1960 
190 (195): ILR (1960) 2 Cal 187 (DB) * 
ILR (1960) Cut 600 * 1958 Ker LT 961: 
1958 Ker LJ 1134 • AIR 1955 Him Pm 
57 (61). (Agreement to pay interest on debt 
created in 1936 — Suit instituted in 1942 

— Suit remaining pending for ^ 

years — Interest should be allowed.) 

(2) No interest can be allow^ 

ges for any period pnot to smt. >^1954 
Pat 304 (308) ” AIR 1957 Pat 586 (6^. 
36 Pat 633 (DB) * MR ^ 

19^9ua 

259 (260, 261) (DB) ® AIR 1967 Punj 497 
(501) (DB). 

(3) Unless there is a contrart to 4e 
Irw, only simple interest wiU 

« a general rJe. AIR 1933 Mad 171 (172) 

“('04) 28 Bom 371 (377) (DB). 

rSee also AIR 1934 Bom (86) (89): 36 
Bom LR 68 (DB). (Hie Court has 
Hon under S. 34 to give compound mte- 

“^(4)’ When interest is not Pay“Me by agr^ 
mrat or under statute the mere detention by 
Se defendant of money due ‘o 
tiff is not a ground for 

pr ^70): 65 Ind App 66: ILR 
/1 1)38) 2 Cal 72: 32 Sind LR S'M * (*5^ 

1955 Nag 38 (41): ILR (1®^. 
mi) • IC^ Pat 254 (256) (DB). 


(5) In a suit for refund of money paid 
tmder a contract on failure of consideration, 
the plaintiff is not entitled to interest on 
the amount till the institution of the suit 
where the contract does not provide for the 
payment of such interest .MR 1927 Mad 
99 (105): 50 Mad 94 (FB) ® AIR 1956 Raj 
137 (138): ILR (1956) 6 Raj 522 (DB) ^ 
AIR 1955 Nag 38 (41): ILR (1955) Nag 
538 (DB). 

(6) In a suit against the principal by the 
agent for accounts the award of interest 
from the date of demand till the institution 
of the suit is proper. AIR 1954 Nag 300 
(304); ILR (1954) Nag 435 (DB). 

(7) Interest may be allowed even in a 
suit for accounts. 1963 Ker LJ 179: 1963 
Ker LT 359. (14 Moo I A 209; AIR 1954 
Nag 300, Foil.) 

(8) Suit for accounts and recovery of 
money found due — Interest not claimed 
in plaint — Interest prior to suit held 
shomd not be allowed. AIR 1960 Punj 62 
(65) (DB). 

(9) In a suit for accounts of a dissolved 
partnership plaintiff is not necessarily enti- 
tled to interest Rom the date of dissolu- 
tion. AIR 1955 Mad 442 (446); ILR (1955) 
Mad 1197 (DB). 

(10) Apart from contract, Acre is no ri^t 
to interest in respect of overdrawings by 
partners. AIR 1955 Mad 442 (446): ILR 
(1955) Mad 1197 (DB). 

(11) In Kutch State, according to a book 
of Deshi Shiresta, widiin 16 years the cre- 
ditor would lose all interest in a retrograde 
way and three years thereafter he would 
lose principal. This is how the principle 
callea Junvat was applied in the matter of 
recovery of interest in case of old debts. 
Hence where for a period of 16 years after 
the death of the debtor no action was taken. 
Held that no interest could be allowed due 
to Junvat as there was no diligence. AIR 
1953 Kutch 19 (21). 

(12) Price of goods supplied by defen- 
dant to plaintiff agreed to be set off against 
advances by plaintiff — Supply .‘;t(roped 
Suit for recovery of balance due from de- 
fendant — Goods supplied by way of r^ 
payment of advances and not ^ way of 
independent obligation — Plaintiff not enti- 
tled to any interest prior to suit as it was 
not a suit for refund of price for breach 
of contract AIR 1964 Pat 35 (40): 1963 
BLJR 722 PB). 

(13) Sale of property — Suit to recovw 
unpaid consideration — Future interest on 
any amount which consists of interest prior 
to due date of suit, cannot be awarded under 
S. 34 or O. 34, R. 11. AIR 1964 Punj 123 
(128, 129): ILR (1964) 1 Punj 143. 

(14) In a suit on a hypothecation bond 
containing a stipulation Uiat arrears of inte- 
rest will also treated as principle carn^ 
ing furdier interest, the plain^ 
pennitted to claim compound interest wtuca 
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is prohibited under the law. In view of 
S. 31 of the Travancore-Cochin Civil P. C. 
Ae interest due on such amount will have 
to be limited to a moiety up to tlie date 
of the suit. AIR 1951 Trav-Co 39 (39): 
1950 Ker LT 487 (DB). 

7. Agreement express or implied to pay 
interest. — (1) Where there is a stipulation 
to pay interest at a particular rate, tliat 
rate must be allowed, nowever high it may 
be except in certain cases. AIR 1920 Cm 
881 (881) (DB) * (1904) 31 Cal 233 (239) 
(DB) * (’02) 29 Cal 823 (825, 826) (DB) 

• AIR 1935 Oudh 535 (535) (DB). 

(2) Where the circumstances under 
which the agreement is entered into render 
it void or voidable under the Con- 
tract Act, Ae rate agreed upon will not 
be enforced. (1887) 9 All 74 (81) (DB) • 
(1886) 12 Cal 225 (239) : 12 Ind App 215 
(PC) ® AIR 1918 Oudh 320 (321): 21 
Oudh Cas 265 (267) * (1899) 2 Oudh Cas 
209 (212) (PC). 

(3) Where the rate agreed upon amounts 
to a penalty, it will not be enforced, but 
the Court nas power to grant reasonable 
compensation instead xmder S. 74 of the 
Contract Act. AIR 1940 Sind 68 (73) 
(DB). 

(4) The Court’s equitable jurisdiction 
to grant relief against penalty is not ex- 
cluded by the Usury Laws Repeal Act 
(XXVIII of 1855). (1873) 10 Bom IICR 382 
(385) (DB) “ (1893) 17 Bom 108 (112, 114) 
(FB) ® AIR 1915 Cal 796 (799); 42 Cal 652 
(661) (DB) • (1899) 26 Cal 300 (306) (DB). 

(5) Where the rate agreed upon, though 
not amounting to penalty, is excessive and 
die transaction between the parties is sub- 
stantially unfair, the Court can, under S, 3 
of the Usurious Loans Act of 1918, relieve 
the debtor of all liability in respect of any 
excessive interest. AIR 1930 Cal 776 (777) 

• AIR 1933 Nag 224 (225) ® AIR 1931 AU 
662 (662): 53 All 776 (DB) • AIR 1929 
Pat 340 (341) (DB). 

(6) The agreement to pay interest may 
be an implied one. AIR 1930 Lah 985 
(991): 12 Lah 239 (DB) ® AIR 1931 Lah 
457 (461) (DB) • AIR 1932 Cal 521 (522): 
59 Cal 662 (DB). 

(7) Where there is an implied agreement 
that interest will be charged, a reasonable 
interest will be allowed. (1905) 27 All 361 
(363) (DB). 

(8) A had deposited certain sums with 
die State for securing liquor contracts the 
terms of which provided that A would be 
liable to pay interest at one per cent, per 
month on the dues to the State irrespective 
of the deposit. Later on A’s agent authorised 
the adjustment of State dues as against A’s 
claim for repairs and deposits. The State 
delved such adjustment on paper. It was 
held that it was unjust for the State to 
foist a claim for interest at such a heavy 
rate by its own wrongful act in delaying 


adjustment on paper. AIR 1957 Madh B 
60 (51) (DB). 

8. Mercantile usage. — (1) Where there 
is no stipulation, express or implied, to pay 
interest, it will still be granted if it is allow- 
ed by mercantile usage in transactions of 
the kind in question. (1861) 9 Moo Ind y\pp 
25b (266) (PC) ® (1859) 7 Moo Ind App 
263 (282) (PC). 

9. Right to interest under statutory pro- 
visions. — (1) Under S. 80 of the Negoti- 
able Instruments Act (XXVI of 1881) where 
no rate is specified in a negotiable instru- 
ment, the Court shall award interest at 
6 per cent, per annum notwithstanding any 
agreement relating to interest between the 
parties. AIR 1938 PC 67 (70): ILR (1938) 
2 Cal 72: 31 Sind LR 374 ® AIR 1929 Pat 
365 (366). 

(2) Sections 351 to 353 of the Succession 
Act (XXXIX of 1925) provide for payment 
of interest at 4 per cent, per annum on 
general legacies remaining unpaid, in certain 
cases, and 6 per cent, per annum in other 
cases. (1902) 25 Mad 361 (365) (DB) ® 
(1903) 26 Mad 155 (160) (DB). 

(3) Section 1 of the Interest Act (XXXII 
of 1839) enacts that the Court shall award 
interest at a rate not exceeding the current 
rate on all debts or “sums certain” where 
such sums are payable by virtue of a writ- 
ten instrument at a certain time from the 
time when the sums were payable, or where 
such sums are pa\’able otherwise from the 
time when demand for pa>ment shall have 
been made in writing so that such demand 
shall give notice to the debtor that interest 
will be claimed from the date of such de- 
mand until payment. AIR 1942 Pat 417 
(419) • AIR 1941 All 43 (48): ILR (1940) 
All 739 (DB) * AIR 1930 Bom 444 (445) 
(DB) « AIR 1931 Cal 140 (144): 58 Cal 
290 • AIR 193-3 Mad 320 (321): 56 Mad 
391 (DB) * AIR 1926 Nag 64 (65). 

[But see AIR 1914 Lah 147 (147): 1914 
Pun Re No. 9 (DB).] 

(4) “Sums certain” do not include provi- 
sional payments to be made by one party to 
another. (1859) 7 Moo Ind App 263 (280) 
(PC) * (1899) 26 Cal 955 (960) (DB). 

(5) Sums certain do not include xmliqul- 
dated damages or unascertained sums. 
(1872) 9 Bom HCR 7 (11) (DB) • AIR 
1920 Cal 737 (739) (DB) • AIR 1919 Mad 
164 (165): 42 Mad 661 (DB). 

(6) Where a debtor is appointed as an 
executor under the will of creditor, he is 
liable to pay interest under S. 23 of the 
Trusts Act from the date of his appoint- 
ment if he fails to invest the amount of the 
debt in approved securities. AIR 1958 Andh 
Pra 262 (266) (DB). 

(7) Under S. 61 (2) of the Sale of Goods 
Act interest may be allowed at such rate as 
the Court thinks fit on the amount of the 
price. AIR 1957 Punj 159 (161): ILR (1957) 
iHinf 646. 

(8) Where interest could also be allowed 
under S. 61 of the Sale of Goods Act, but 
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the Courts below did not purport to exer- 
cise their power under tliat law, the con- 
tention that interest having been allowed, 
it must be presumed that the Courts below 
allowed interest under S. 61 of the Sale 
of Goods Act cannot be upheld. The inte- 
rest allowed on the basis of market custom 
or usage, was, therefore, disallowed. AIR 
1954 Ajmer 42 (43). 

(9) The Cochin Municipal Act (18 of 
1113 M. E.) does not contain a provision 
for interest. Interest over the delinquent 
taxes cannot, therefore be allowed. ELR 
(1957) Ker 638 (640) (DB). 

(10) Life Insurance Corporation Act — 
Compensation — Payment to Insurer — - 
Delay in — Insurer is entitled to interest 
AIR 1963 SC 1171 (1179): (1963) Supp 2 
SCR 971. 


10. Interest as damages. — (1) In the 
absence of any usage or contract express or 
implied or of any provision of law to justify 
the award of interest, interest by way of 
damages cannot be awarded. AIR 1966 SC 
395 (401): (1966) 1 SCR 580 ® AIR 1967 
SC 188 (191, 192): (1966) Sup SCR 164. 
(Interest for a period prior to the date of 
institution of suit — Grant of — Essentials 
— There should either be agreement pro- 
viding for payment of interest at fixed rate 
or usage or trade having force of law con- 
templating payment of such interest or a 
provision or substantive law like S. 80, 
Negotiable Instruments Act or S. 23 of Trusts 
Act — Award of interest under Interest 
Act can be made if the amount ^ 

a certain sum payable at a certain fixed 
time — Court can also award int^ 
rest under the rule of ^ 

1968 All 139 (146): ILR (1967) 2 All 129 
(DB). (In the absence of any contact ex- 
press or implied or any provision or law to 
justify the award of interest, it carmot be 
allowed by way of damages for wron^ 

detention of money.) ® 

204 ^208)’ 1968 Jab LJ 524 (DB) (Obiter.) ® 
^ 1968 Pat 248 (253j (DB))- AIR 1963 Raj 
1 (2): 1982 Raj LW 220. (Suit to recover 
excess charges coUected by the Railways ac- 
cording to R'des — Inte^ by ^y of 
damages cannot be allowed.) 1962 Raj 
LW 455. (Interest claimed cm mercantue 

Rasis Interest bv way of damages can- 

in law. 


not be allowed 


.) 


(2) Where there is no agre^enL expreM 
or implied, to pay interest, and it u not 
lowed by any statute or mercantile usage, 
no interest can be awarded as interest 
frhniiffh it may be awarded os damages m 
monfr ^eV. AIR 1947 Pat 81 (84) * AIR 
1957 Madh B 50 (51) (DB) ® AIR 1942 All 

Sind LR, 374:^^ Ind^^-P^ea *^^^^942 


AIR 538): ' ILR (1939) 

^ m (DB) • AIR 1918 448 (449) 


(DB) * AIR 1931 All 403 (404) (DB) • 
AIR 1935 Cal 347 (355): 62 Cal 175 (DB) 

• AIR 1919 Mad 164 (164): 42 Mad 661 
(665, 667) ♦ AIR 1961 SC 990 (993): (1961) 
3 SCR 639 • AIR 1965 Assam 10 (12) (DB). 

[But see AIR 1933 Pat 196 (199): 12 Pat 
216 (DB).] 

(3) Interest may be awarded by way of 
damages in cases where money due is 
wrongfully withheld, and there is some equi- 
table ground for awarding interest. AIR 
1953 SC 235 (240): 1953 SCR 789 • AIR 
1945 Mad 297 (298): ILR (1946) Mad 255 
(DB) * AIR 1958 Punj 111 (110): ILR 
(1958) Punj 294 (DB) ♦ AIR 1957 Him Pra 
35 (37) ® AIR 1957 Ker 3 (6): ILR (I 
Ker 13 (DB) * AIR 1957 Mad 630 (681 

• AIR 1933 All 186 (188); 55 All 164 (DB 

• AIR 1930 Cal 357 (360): 57 Cal 953 
(DB) ® 1964 BLJR 810. (Future interest 
and pendente lite interest should not be re- 
fused where money has been held back for 
long time, particularly when there is agree- 
ment for payment of interest between parties 
on tbe loan dues.) * AIR 1961 Ancm Pn 
143 (155): 1960 Andh LT 524 (DB). (Interest 
as damages Person preventing another 
from having use of his moi^ is liable to 
pay interest as damages — There is ample 
oisc^etion inhering in Court to award inte- 
rest in cases where plaintiff has to be com- 
pensated for loss sustained by him conse- 
quent on conduct of defendant.) ® AIR 
1952 Mys 90 (92): ILR (1952) Mys 170 
(DB). (Interest by way of damages or com- 
pensation can only be awarded when the 
principal or corpus is withheld and usually 
follows a decree for the latter. It has to be 
calculated upto tbe date when such princi- 
pal or corpus is delivered, and can only be 
granted at the time of the adjudication of 
me claim for the principal or corpus.) 

[But see AIR 1946 Pat 154 (155, 156) 
(DB) ® AIR 1920 Cal 912 (913): 31 Cal 
L Jour 348 (350).] 

(4) In cases of breach of contract where 
the non-payment of money due is itself the 
breach of contract and nomtng else is proved 
to make out the claim for compensatioD for 
such breach, no interest can be aw^ded in 
adthtion to die recovery of money wathheld. 
AIR 1933 Mad 729 (734): 57 Mad 205 

(DB) • AIR 1929 Nag 170 (172): 25 Nag 
LR 81. 


(5) If by reason of die breach die plaintiff 
has sustained special loss or damage for 
which the mere repayment of the amount 
due would not be adequate compensation, 
the Court can award interest as part of the 
damages. AIR 1933 Mad 729 (734); 57 Mad 
205 (DB). 

(6) A mete detention of a debt wall not 
entitle toe creditor to interest by way of 
damages. AIR 1949 Kutch 6 (7) ® AIR 1^ 
Ker 3 (6): ILR (1957) Ker 13 (DB) ® AIR 
1957 Madh B 50 (51) (DB) ® 1957 NffLJ 
77 (80) (DB) (Nag) • AIR 1941 All 43 (48): 
ILR (1940) Ail 739 (DB) ♦ AIR 1941 Nag 
273 (277, 278): ELR (1942) Nag 294 • 
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AIR 1938 PC 67 (70): ILR (1938) 2 Cal 
72: 32 Sind LR 374: 65 Ind App 66 • 
1958 Ker LT 961. (Interest cannot be allow- 
ed as damages for wrongful detention of a 
debt.) 

11. Mortgage suits, — See O. 34, R. 11. 

12. Interest, whetlier paya&le after ten- 
der. — (1) A tender of the amount due will 
stop the running of interest from the date 
of tender, though it does not extinguish 
the debt. (1907) 34 Cal 305 (321) (D13) • 
(1906) 2 Nag LR 62 (63). 

(2) The tender must be a proper and a 
legal one. (1903) 7 Cal WN 720 (723) 
(DB) ® (’03) 27 Bom 23 (30) (DB). 

(3) A tender before suit, in order to be 
effectual, must be accompanied by a depo- 
sit after the institution of suit. (’92) 10 
Bom 141 (149, 150) ® AIR 1932 Mad 109 
(111): 55 Mad 458 (DB) • (1883) 9 Cal 
33 (35, 37) (DB) * AIR 1915 Mad 210 
(216): 38 Mad 959 (DB). 

[But see AIR 1926 Cal 310 (311).] 

(4) A tender must be unconditional and 
of the full amount. (1874) 2 Cal L Rep 183 
(184) (DB) (1883) 9 Cal 33 (35, 37) (DB • 
AIR 1930 Oudh 208 (209). 

(5) The rule that a tender of a part of 
the amount due must be treated as never 
made, applies only when it is admitted that 
a larger, amount is due and not when it is 
bona fide asserted otherwise. (’92j 16 Bom 
141 (149). 

(6) A judgment-debtor is not liable to 
pay interest after deposit though the decree- 
holder could not wiffidraw it pending ap- 
peal without furnishing security. AIR 1929 
Lah 316 (316). 

13. Interest on mesne profits. — See 

O. 20, R. 12. 

14. Interest on arrears of rent, — (1) As 
regards interest on arrears of rent, the mere 
omission to claim interest for past years at 
the stipulated rate cannot amount to a wai- 
ver of the landlord's right to recover at ffiat 
rate. (1899) 26 Cal 160 (162) (DB) * (1881) 
5 Cal 102 (104, 105) (DB). 

(2) Where rent is charged on land, inte- 
rest can be granted on the arrears of rent 
on equitable grounds, although there are no 
words allowing interest in the instrument 
creating the charge. AIR 1930 Mad 727 
(731): 53 Mad 549 (DB). 

[But see AIR 1933 Mad 013 (617): 56 
Mad 892 (DB).] 

(3) In a suit for damages for use and oc- 
cupatioD, DO interest is daimable up to the 
date of the suit. AIR 1954 Pat 304 (308). 

15. Interest on costs. — See S. 35. 

16. Rule of damdupat. — (1) Rule of 
damdupat is a rule of Hindu law under 
which interest exceeding the principal sum 
cannot be rscovered at any one time. AIR 
1946 Nag 210 (212): ILR (1946) Nag 407 
(DB) • (1913) 37 Bom 326 (338): 40 Ind 
App 68 (TO • (1862) 1 Bom HCR (AC) 47 
(A) (FB). 


(2) The rule has not been abrogated by 
any statutory enactment. AIR 1940 Nag 
210 (212): ILR (1946) Nag 407 (DB) « 
(1907) 31 Bom 354 (365) (DB) * (1887) 14 
Cal 781 (789) (SB) * (1903) 20 Mad 662 
(670) (SB) ® AIR 1959 Mys 102 (105): 36 
Mys LJ 808 (DB). 

(3) Tlie rule applies when both the par- 
ties are Hindus. .AIR 1931 Nag 144 (146): 
27 Nag LR 144 * (1911) 35 Bom 199 (202). 

(4) The prificipal sum is the amount of 
the current del)t though in renewal of a 
prior debt. (19()0) 24 Bom 305 (306) (DB). 

(5) The principal sum uicludes expenses 
incurred by a mortgagee for repairs. 1888 

Bom PJ 317 (DB). 

(6) The rule applies even if the debt is 
repayable in kind. (1898) 22 Bom 761 (765) 
(DB). 

(7) The nde does not prevent the conver- 

sion, by agreement, of arrears of interest 
into principal. (1900) 24 Bom 305 (310) 

(DB). 

(8) The rule is no answer to a claim for 
interest when the principal has been paid 
off. (1906) 30 Bom 452 (454) (DB). 

(9) The rule does not affect vested rights 
but only limits accruing rights. (1906) 30 
Bom 452 (454). 

(10) The rule has nothing to do with the 
legality or otherwise of a contract. (1880) 5 

Cal 867 (868). 

(11) The rule of damdupat applies to 
mortgage debts governed by the Transfer of 
Property Act. (1877) 1 Bom 577 (580) (DB) 
* (1878) 3 Bom 312 (333) (DB> ® (1911) 35 
Bom 199 (203) * (1900) 24 Bom 114 (119) 
(DB) ® (1896) 20 Bom 711 (727) (FB) ® 
(1891) 15 Bom 84 (85) (DB) • (1868) 5 
Bom HCR (AC) 196 (198) (DB) ®‘(1887) 
14 Cal 781 (787. 791) (SB) • AIR 1910 
Cal 542 (54.3): 42 Cal’ 826 (829)) * AIR 
1928 Nag 126 (126) “ (1911) 5 Sind LR 
245 (246, 247). 

[But see (1903) 26 Mad 662 (670) (SB) 
® (1865) 2 Suth WR 289 (290) (DB).] 


(12) Where the mortgagee has been plac- 
ed in possession and is accountable for the 
rents and profits collected b\ him, towards 
interest due, the pile of danulupat is not 
applicable . ILR (1953) 3 R.ij 591 (601) 
• (1900) 24 Bom 114 (119) (DB) ® (1896) 
20 Bom 721 (728) (FB) * (1865) 5 Bom 
HCR (AC) 196 (198) ® AIR 1915 Nag 108 
(108); 12 Nag LR 1. 

(13) The rulu of damdupat ceases to ope- 
rate after the date of suit. ILR (1955) Nag 
413 (424) (DB) • 1952 Raj LW 16 (16) • 
(1898) 22 Bom 86 (87) (DB) ® ILR (1951) 1 
Raj 618 (620) ® (1913) 37 Bom 326 (339); 
40 Ind App 68 (73) (PC) • AIR 1925 Bom 
362 (362) (DB) ® 1952 Raj LW 16: ILR 
H951) 1 Raj 618. (Rule or damdimat can 
be applied upto date of suit — After that 
it is the matter under S. 34.) 

(14) The rule ceases to apply when the 
matter has pas.sed into the realm of judg- 
ment. (1913) 40 Cal 710 (715) • r77) 1 
Bom 73 (74) (DB). 
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(15) In a mortgage suit the rule applies 
to the interest payable till the date fixed 
in the decree for the payment of the mort- 
gage-money, but not to the interest that 
may be payable subsequently. AIR 1946 
Nag 210 (213, 214): ILR (1946) Nag 407 
(DB) * AIR 1930 Pat 442 (449); 10 Pat 
63 (DB). 

[But see AIR 1922 Nag 155 (156): 17 
Nag LR 200.] 

(16) Where Civil P. C. applies interest 
pendente lite is awarded according to statu- 
tory provisions — Principle of damdupat 
which is rule of pure Hindu law cannot 
apply in cases for which there are statutory 
provisions. ILR 33 Cal 1269, Rel. on. MBLJ 
1955 HCR 2136: Madh Bha LR 1955 Civil 
684. 

(17) Principal claimed in the suit being 
Rs. 217-87 — Total amount claimed 
Rs. 732-70 — Plaintiff, held, could not claim 
more than double the principal amount 
AIR 1967 Orissa 169 (171): ILR (1967) Cut 
157. 


(18) Where, at the time of the institu- 
tion of the suit for redemption the plaintiff 
mortgagors were entitled to redeem the 
morgage of the house on payment of the 
principal amount and the interest calculated 
as per rule of Damdupat ^^dlicll then ob- 
tained in Marwar, the mortgagees caimot 
deprive the plaintiff-mortgagors of the ri^t 
which had accrued and which they sought 
to enforce by a suit on the ^ basis of a 
position which came into existen^ 
after the coming into force of the CoMutu- 
tion. The rule of Damdupat having already 
come into play, the claim to interest could 
not be retrospectively revived beca^ 
under the Constitudon the rule m question 
was held to be void as it clearly amo^ts 
to giving retrospective effect to ^ pnnciple 
arising under the Constitution. 1960 Raj 

“39“aR (I960) 10 Raj 309. 


(19) The rule of 'Damdupat' applies no 
doubt to a mortgage of immovable property, 
but a distinction has l^n made w to 
whether the mortgage Is wiA or without 
^ssession and if^ it is wth , 
whether account has to be ^en of the 
profits or not In the case of « 

Sau LR 146. 

IT. Decree saont as to inter^ — Si*- 
M^-on (2). — (1) Where the decr^ does 

i* 

Is. » M 

ram mBI ^ (1913) 37 Bom 326 (329): 


^ H es'oPC) • (im 5 AH' 589 
«90 591)%W * Am 1918 Cal 151 (153) 
(?^’913) 20 Ind Cas 319 (SZOMDB) (^ 
• AIR 1903 Cal 410 (417): 07 Cal WN 


487 (DB). (Preliminary decree in mortgage 
suit — Prayer for subsequent intere.st not 
at definite rate but left to the discretion of 
Court — Court not applying its mind to 
question of rate — Interest must be deem- 
ed to have been disallowed.) ® 1952 Raj 
LW 16: ILR (1951) 1 Raj 618. Oudgment 
of lower appellate Court silent as to pen- 
dente lite and future interest — It must 
be considered to have refused such interest.) 

(2) The silence must not be due to over- 
si^t or mitake. AIR 1918 Low Bur 136 
(137): 9 Low Bur Rul 78 (81) * AIR 1957 
Madh B 50 (52) (DB). 

(3) Interest not awarded by the decree 
cannot be awarded in execution. AIR 1954 
Trav-Co 473 (486): ILR (1954) Trav-Co 427 
(FB) ® AIR 1949 East Pimj 213 (216) • 
AIR 1926 Cal 505 (506): 53 Cal 42 (DB) • 
(1900) 22 All 262 (264, 265) • (1882) 8 Cal 
832 (335, 336): 9 Ind App 1 (PC) ® AIR 
1934 Pat 192 (194): 13 Pat 21 (DB) • (1898) 
22 Bom 42 (46) (DB) • AIR 1931 Mad 650 
(652): 54 Mad 955 (FB). (Overruling AIR 
1927 Mad 954.) 

(4) Interest not awarded by the decree 
cannot be awarded by way of amendment 
of the decree. AIR 1940 Mad 29 (30) (DB) 

• C93) 15 All 121 (123) (DB). 

(5) Where no further interest has been 
allowed in a previous money decree obtained 
in satisfaction of the claim arising under the 
mortgage, it cannot be allowed in a suit 
under O. 34, R. 14. AIR 1952 Raj 9 (10): 
ILR (1951) 1 Raj 353 (DB). 

(6) Interest can be granted in appeaL 
AIR 1952 Raj 159 (160): ILR (1952) 2 Raj 
319 (DB) ® AIR 1943 Nag 240 (242, 243): 
ILR (1943) Nag 555 (DB) • AIR 1963 Guj 
253 (254): (1963) 4 Guj LR 939. (Suit for 
sale of charged property — Interest from 
date of suit till realization — • Inclusion of 
such interest in preliminary decree is not 
optional or discretionary but obligatory — 
Such interest declined by trial Court — Ap- 
pellate Court can award it, AIR 1953 Bom 
445, Diss. from.) 

(7) Interest on decretal amount not claim- 
ed in plaint nor in the cross-objection — 
Such daim cannot be accepted in appeal, 
for the first time. AIR 1963 Assam 179 
(180): ILR (1963) 15 Assam 309 (DB). 

(8) Where the judgment-debtor in consi- 
deration of the for^arance shown by the 
creditor, agrees in Court to pay him inte- 
rest, the creditor, in virtue or such pro- 
mise, is entitled to ask ffie Court to 
cute his decree for the decree amount \ritn 
interest from die date of such promise. 
(1866) 5 Suth WR (Misc.) 1 (2) (SB) • 
(1884) 7 Mad 400 (401) (DB) * (1912) 17 
Ind Cas 936 (939) (DB) (Cal). 

(9) Compromise decree stating fhrf 
amoimts as per plaint shall be recoverable 
— Plaint claiming future interest — Deo^ 
cannot be interiireted to mean th^ 

^Tatm did not carry interest. 1959 Ker liR 

230 . 
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35. Costs.— (1) Subject to such conditions and limitations as may be pre- 
scribed, and to the provisions of any law for the time being in force, the costs of 
and incident to all suits shall be in tlie discretion of the Court, and the Court 
shall have full power to determine by whom oi out of what property and to what 
extent such costs are to be paid, and to give all necessary directions for tlie pur- 
poses aforesaid. The fact that the Court has no jurisdiction to try the suit shall 
be no bar to the exercise of such powers. 

(2) Where the Court directs that any costs shall not follow the event, the 
Court shall state its reasons in writing. 

a(3) [ o - o o o -] 

[1882, Ss. 218 to 222; 1877, Ss. 219 and 220; 1859, S. 187, R.S.C., O. 65, 
R. 1; Jud. Act, 1890, S. 5.] 

[a] Omitted by the Code of Civil Procedure (Amendment) Act, 1950 (68 of 1956), 

Sec. 3 (2-12-1956). 
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(10) If interest is allowed in execution by 
way of compromise, tlie Appellate Court 
will not interfere. (1877) 3 Cal 602 (609): 
5 Ind App 78 (PC) ^ (1877) 3 Cal 161 
11*^3): 4 Ind App 137: 1877 Pun Re No. 1 

(11) Where there was no provision for 
interest after the date fixed for tlie pa>’ment 
of a sum under a compromise decree, it 
was held that the decree-holder could claim 
post diem interest at the rate mentioned in 
the decree. AIR 1940 Mad 893 (896). 

(12) Where a Court has awarded interest 
by its decree at a particular rate, it can- 
not be reduced or denied in execution pro- 
ceedings. (1879) 3 Cal L Rep 523 (524) 
(DB) » (1894) 16 All 270 (273). 

(13) It cannot be said that because no 
subsequent interest was provided for in the 
judgment, it ought not to be included in 
the decree. AIR 1957 Andh Pra 476 (477). 

(14) Where, the decree is not for a defi- 
nite sum of money but is one for accounts 
and partition. Section 34 (2) does not apply 
and a suit for interest is not barred. AIR 
1925 Bom 406 (409): 49 Bom 282 (DB). 

(15) Thou^ no subsequent interest was 
provided for in the judgment, it can be in- 
cluded in the decree. AIR 1957 Andh Pra 
476 (477). 

(16) Where in a suit on mortgage the 
Judgment inadvertently omits to make pro- 
vision for payment of interest subse- 
quent to the date fixed for redemption, the 
Court has power to correct the record and 
provide for the payment of interest from 
the date fixed for redemption- AIR 1950 
Nag 239 (240) (DB). 

(17) A combined reading of Section 84 
with Rules 6 and 8-A or Order 34 and 
ttie use of form 8 in Sch. D makes it more 
than evident that the award of interest at 
Rie stipulated rate is not what is intended 
in the case of personal decrees; but interest 
is awardable as in the case of a decree for 
Ae payment of money even when that 
amount becomes due as balance which 
mains unrealised even after die bypotheca 
has been sold 


Wliere, therefore, a personal decree 
under Order 34, Rule 6 provides for the 
contractual rate of interest which is in ex- 
cess of that allowable under the statute, 
relief can be given by allowing amendment 
of the decree and judgment even if an 
appeal has not been filed against the decree 
and judgment. AIR 1959 Andh Pra 619 
(620, 621, 622X 

(18) Error in preliminaiy decree — 
Plaintiff not asking for rectification — Ap- 
plication for final decree — Case remitted 
for rectification — Interest not allowed up 
to date of rectification but only from date 
of amendment of decree till realization of 
decretal amount AIR 1968 J and K 85 
(86). 

(19) Compromise decree — Decree pass- 
ed in terms of award mentioning principal 
amount due on mortgage with interest and 
also providing that the debtor should pay 
the amount with interest at 12 p. c. within 
a year by a certain date and get the pro- 
per^ redeemed — Default — Debtor is 
^ble to pay interest even after date fixed 
in decree at the rate stipulated in decree 
till payment — Provisions of Section 34 (2) 
and Order 34, Rule 11 (b) cannot be in- 
voked as decree is not passed on judgment 
but on compromise. (1956) 9 Sau IJR 138. 


SECnON 85 — SYNOPSIS 

1. SCOPE AND OBJECT, 
i. “COSTS OF AND INCIDENT TO 
ALL SUITS." 

B. COSTS IN PROCEEDINGS UNDER 
S. 476, CRIMINAL PROCEDURE 
CODE. 

4. COSTS — DISCRETION OF COURT, 
5. Principle that costs shall follow 
the event 

5A. Maintenance suit 
6. Mortgage suits — See O. 84, 
R. 10. 

7« By whom costs are to be paid 
General, 

8. Account suits. 

0. Admiralty and vice-admiralty 
cases. 
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10. Arbitration cases. 

11. Contempt of Court cases. 

12. Divorce cases. 

13. Order for costs, out of est^e. 

14. Administration suits. 

15. Suits for constructioii of 
wills. 

16. Suits by or against minors. 

17. Official Liquidator and 
Official Assignee. 

18. Partition suits. 

19. Partnership suits. 

20. Probate cases. 

21. Representative suits. 

22. Pre-emption suits. 

23. To what extent costs are to be 
paid. 

24. Separate costs, when may be al- 

25. SEPARATE SUITS FOR COSTS. 

26. COURT HAVING NO JURISDIC- 
TION TO TRY SUIT — COSTS. 

27. APPEAL AND SECOND APPEAL 
AGAINST ORDER AS TO COSTS. 

28. REVIEW. 

29. REVISION. 

30. LETTERS PATENT APPEAL. 

30A. APPEAL BEFORE SUPREME 
COURT. 

31 RIGHT OF CONTRIBUTION FOR 
COSTS PAYABLE UNDER JOINT 
DECREE 

32. ENFORCEMENT OF ORDER OR 
DECREE AS TO COSTS. 

33. ENFORCEMENT OF SOUCITOR’S 
lien for COSTS. 

34. CONSTRUCTION OF DECREE AS 
TO COSTS. 

35. WRIT PROCEEDINGS. 


TOPIC INDICATOR 

Agency — Suits for — See Note 8. 
Apportionment of costs — See Note 4. 
Calciilation of costs — See Note 23. 
Co-defendants — See Note 7. 

Costs when party withdraws from suit 
or appeal — See Note 34. 

Disposal, ex parte — Question of costs 
not affected — See Note 5* , . . 

Disposal on preliminary and technl^ 
points — Rule as to costs — See 

Note 6. 

Intervener — See Note 4. » . 

Meaning of “Costs in the Muse Cc^ 
to abide the result^' "Costs to abide 
and follow the evenP* See Note 


"Costs Incurred in lower Court” (in die 
appellate decree) — See Note 34. ^ 

"Appeal allowed or dismissed with costs^ 
See Note 34, 

Nature and conduct of parties and costs 
•>— See Notes 4 and 5. 

Party creating difficulty must pay eeets 
— » See Note 7. 


Pr(mortionate costs — See Note 23. 

Refund of costs — See S. 144. 

Refusal of tender — See Note 6. 

Salvage suits — See Note 9. 

Stranger — See Note 7. 

Successful party denied his costs — Court 
Must record reasons — See Note 5. 

Successful party saddled with costs — * 
See Note 5. 

Taxation of costs between attorney and 
client — Method of enforcement — * 
See Note 33. 

1. Scope and object — (1) The object of 
S. 35 in awarding costs to a litigant is to 
secure to him the expenses incurred by him 
in the litigation. AIR 1921 Cal 185 (191): 
48 Cal 427 (DB). 

(2) The object of Section 35 is not to 
enable a litigant to make anything, in the 
way of gain or profit over and above the 
expenses for maintaining or defending the 
action, nor to give exemplary damages or 
smart-money, by way of penalty or punish- 
ment on the opposite party. AIR 1954 SC 
26 (28) ® AIR 1921 Cal 185 (191): 48 Cal 
427 (DB). 


(3) The award of costs is entirely in the 
discretion of the Court. (1900) 2 Bom LR 
254 (260) (DB) • AIR 1959 Mad 12 (14) • 
AIR 1958 Pat 557 (557) * AIR 1957 Pat 
79 (81). 

(4) The discretion of Court in awarding 
costs is subject "to such conditions ana 
limitations as may be prescribed". AIR 
1937 Mad 145 (145). 

(5) Apart from Section 35, die Hi^ Court 
has wide discretion in exercise of its inhe* 
rent powers to award costs in suitable cases. 
AIR 1955 Orissa 65 (65): 1955 Gri L Jour 
823: ILR (1954) Cut 023 (SB). 


(6) Yhe discretion of die Court under 
Section 35 can only be taken away by 
conditions and limitations which may be 
prescribed by law and not by conditions 
and limitations which may be prescribed 
by contract between the parties. AIR 1953 
Bom 445 (447): ILR (19M) Bom 29 (DB) • 
CLR (1965) Andh Pra 68. 

(7) Power under Section IS (2) of the 
Mysore Village Fanchayats and hocal Boards 
Act does not include power to award cost 
imder Section 35 or 35A of the Code. AIR 
1965 Mys 62 (64): (1964) 1 Mys LJ 3CT 
[DB). (Rejection of nomination paper py 
Election OfBcer — Candidate making al- 
legation against lUection Officer — * Adega- 
don proved false, vexatious and mischievous 
— Election Officer claiming compensatory 
costs ^ Compensatory costs cannot be 
granted.) 

(8) So far as Bombay City Is conoemed, 
in proceeding under Fatal Accidents Act 
fl855). Costs should be taxed as in die 
City Civil Court in the trial Court and te 
Hii Court as in regular appeal on me 

appellate side. AIR 1968 Bom 267 (272): 
^ Bom LR 848 (DB). 
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(9) Deletion of Section 35 (3) in 1956 
do« not affect the right of a party to claim 
interest by way of restitution. Allt 1969 
Mad 212 (213). 

(10) Order 33, Rule 14 will not bo at- 
tracted to an order made under Section 35. 
AIR 1960 Mys 95 (96, 97): ILR (1958) 
Mys 649 (DB). 


(11) A decree-holder who files an execu- 
tion petition before expiry of period speci- 
fied for satisfaction of decree or before 
having necessary alterations made in a cose 
where no time is specified as required by 
Section 82 will not do entitled to execution 
cost AIR 1959 Andh Pra 165 (166); (1958) 
2 Andh WR 513 (DB). 

2. “Costs of and incident to all suits.” — > 

(1) The words “incident to all suits" are 
wide enough to cover costs incurred by 
party before the filing of the suit, but 
naturally or intimately connected with the 
suit (1936) 40 Cal WN 762 (764). 

(2) The words ‘costs of and incident to 
all suits' occurring in Section 35 of the 
Code are wide enough to include not only 
court-fees payable on the plaint, but also 
court-fees payable on appbcatioD filed by 
a plaintiff, and as such, court-fees payable 
by a pauper plaintiff are covered by Seo 
tion 35. AIR 1959 Pat 384 (386, 387, 388): 
1958 BLJR 447. 

(3) When an application is disposed of 
the Court may make no order as to costs 
incurred therein, or may make a specific 
order as to costs at the time of the disposal 
of the application or may reserve it for a 
future occasion. (1895) 22 Cal 387 (391) 
(DB). 

(4) Where, in a preliminary decree cer- 
tain matters of detail are lefeired to a re- 
feree the practice on the original side of 
Calcutta High Court is to reserve the costs 
of reference till the result of the reference 
is brown. It is at that stage that the Court 
is in a position to decide whether the plaid- 
tiff should pay the costs or defendant 
should pay the cost or each should pay 
part of the costs. AIR 1960 Cal 190 (196); 
H-R (1960) 2 Cal 187. 

(5) The words "to abide and follow the 
result” convey the suggestion that the suo- 
oessful party must be given his costs. But 
the words "abide the result” only connote 
that the order as to costs is to await till 
decision is given in the case. AIR 1956 


Pepsu 1()3 (^): ILR (1956) 

li): 39 


- - , , Patiala 121 • 

AIR 1916 Mad 621 (621): 39 Mad 476 (DB) 
• AIR 1919 Mad 795 (796) • AIR 1964 
Pat 161 (161). (Appellate Court remanding 
suit to trial Court with observation that 
‘costs will abide the result* — . It means that 
costs of apTOal are subject to the order 
as to costs Dv trial Court after \ 



ag _ 

nidi costs — Judge hearing case cannol 
htteifere with tiiat order. AIR 1B56 Fepsu 


103 (104): ILR (1956) Patiala 121. (MR 
1926 Bom 596: 50 Bom 430, Foil.) ® AIR 
1926 Bom 590 (598): 50 Bum 4<30 (DB). 
(Dverruliiig 25 Bom 230). 

(7) Where the Court makes a specific 
order as to costs on an application, the genf> 
rul order for costs of the suit will not dis- 
place it (1882) 9 Cal 797 (801): 10 Ind 
App 113 (PC). 

(8) The powers of the Court in awarding 
costs are wide and there is no warrant for 
holding that when a Court accords permis- 
sion for institution of a fresh suit under 
Order 23, Rule 1, it cannot award costs of 
the suit and it can only make the payment 
of such costs conditioiial upon the institu- 
tion of fresh suit AIR 1952 Pepsu 67 (68): 
ILR (1952) Patiala 95. 

(9) Suit on original side of High Court- 
Ex parte application for injunction and 
motion for injunction which is subsequently 
heard are dMinct matters and separate 
orders as to costs should be made. AIR 
1936 Bom 310 (311): 60 Bom 861 (DB) ® 
ILR (1965) Andh Pra 68. 


I 


3. Costs in proceedings under S. 476, 
Criminal Procedure Code. — (1) The Civdl 
Courts have jurisdiction to award costs in 
a proceeding under Section 476 where the 
)arties are the same as those in the Civil 
itigation. AIR 1940 Bom 131 (136): ILR 
(1940) Bom 403 “ AIR 1928 Ail 588 (590): 
51 All 338. 

(2) Where the District Magistrate, who is 
not a party to the civil litigation, files an 
application under Section 476, costs can- 
not be awarded against him. AIR 1928 
All 588 (590): 51 All 338. 

(3) The Civil Court has no power to 
award costs in proceedings under S. 476. 
AIR 1948 Pat 225 (228): 27 Pat 52 (FB). 
(AIR 1947 Pat 106, Overruled.) • AIR 1947 
Pat 138 (138, 139). 

4. Costs — Discretion of Court. — (1) 
Costs awardable under this section are in 
the discretion of the Court AIR 1946 Cal 
249 (258): ILR (1944) 2 Cal 487 (DB) 
AIR 1959 Mad 12 (14) ® AIR 1958 Pat 
557 (557) • Am 1957 Pat 79 (81) * (1878) 
7 Bom 19 (33): 9 Ind App 86 (PC) * AIR 
1929 Lah 129 (134): 10 Lah 816 (DB) ® 
(1904) 27 Mad 841 (343) PB) • Am 1969 
SC 255 (257): (1969) 1 SCJ 344. 

(2) Where in land acquisition proceedings 
tiiou^ comTOnsation awarded by land Ao* 
quisition Officer is substantially enhanced 
Dy trial Court and Hi^ ^urt and the 

» are directed by both the Courts to 
their own costs after giving good rea- 
sons in support of their order as to costs, 
those being essentially in the discretion of 
ffie coi^, die Supreme Court will not inter- 
fere widi die order in appeal under Arti- 
cle 133 (1) (a) of Constitution. Am 1969 
SC 255 (257): (1969) 1 SCJ 344. 

(3) Discretion in awarding costs must be 
a judicial discretion exercised on sound legal 
princfelcs. Am 1954 Mad 100 (100) ® Am 
1959 Mad 12 (14) « AIR 1958 Mad 515 (515) 
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* AIR 1958 Pat 557 (557) ” AIR 1957 Madh 
Pra 8 (9) AIR 1957 Pat 79 (82) AIR 
1953 Bom 445 (447): ILR 1954 Bom 29 
(DB) * AIR 1953 Cal 37 (39) ® AIR 1952 
J and K 17 (17): 10 T and K LR 62 ® 
AIR 1945 Pat 184 (184): 23 Pat 927 (DB) 
® AIR 1966 Andh Pra 28 (29): (1965) I 
Andh WR 433 * AIR 1963 Andh Pra 31 
(37). 

(4) The exercise of the discretion depends 
upon the circumstances of each particular 

case. AIR 1942 All 233 (237): ILR (1941) 
All 832 (FB) ® AIR 1928 Sind 173 (174) ® 
(1865) 10 Moo Ind App 229 (251) (PC) • 
1892 All WN 215 (216) (DB) ® (1881) 6 
Cal 394 (406): 7 Ind App 240 (PC) * (1865) 
3 Suth WR (PC) 33 (36) (PC) • AIR 1918 
Mad 816 (821) (DB) ® AIR 1956 Ajmer 81 
(32). 

(5) While exercising the discretion undCT 
Section 35, the Court will consider the lengto 
of trial, the complicated questions involved 
and the conduct of the parties both before 
and after suit. AIR 1952 Trav-Co 571 
(573) (DB) * AIR 1941 Oudh 447 (^9) 
(DB) • AIR 1941 Pat 416 (416) (DB) 
AIR 1940 Mad 739 (743) (DB) ® AIR 1921 
Cal 185 (190, 191): 48 Cal 427 (DB) ® ^R 
1933 Rang 337 (338) (DB) • AIR 1930 Bom 
152 (152) ® AIR 1925 Cal 569 (^0) (DB) 
* AIR 1923 Pat 420 (422, 423) (DB) * 
(1963) ILR (1963) Mys 1133 ® AIR 1966 
^dh Pra 28 (29): (1965) 1 An* WR 433, 

(Conduct of party both ant^dent to smt 
as well as in suit itself can be considered.) 
“ MR 1953 Trav-Co 286 (294): DLR (1953) 
Trav-Co 118. 

(6) The discretion under the section is 
veS\^de. AIR 1940 Mad 519 (520) 

1920 Mad 567 (568): 43 Mad 61 (DB) 
MR 1928 Nag 171 (171, 172) • ('02) 1902 

AU WN 98 (98). 

(7) The discretion under Section 35 ex~ 
tends to disallowance of 

successful party. (1892) 19 Cal 253 (266); 
19^d ApV^ (PC) « AIR 1957 Trav-CJ> 
810 (312) ® 1958 Ker LT 534 (53'2 ® ^5^ 
2 mU L Jour 586 (587) 1923 Ou* 

8 (8) • (1910) 7 Ind Cas 75 (79) (DB) (Cal). 

(8) Under Section 35, even a socc^sW 
3 arty, may be made to pay costs of 

S iS 

'1894) 21 Cal 680 (683) (DB) * <1893) 20 

fl05)™a9 1 ^ My** U48r(DBr(C Jsb 

Act (1951).) - AIR 1961 AU 418 (^1). 


I 

/ 

] 

1 



Aop 663 (676) 



AIR 1928 Mad 16 


(10) Where each party is partly success- 
ful, the Court should apportion the costs 
between them. MR 19^ Mad 511 (512) 

* MR 1944 Nag 279 (279, 280): ILR (1944) 
Nag 749 ♦ MR 1944 Oudh 57 (59) (DB) * 
AIR 1925 Cal 297 (299) (DB) • AIR 1923 
Cal 306 (307) (DB). 

(11) In the absence of any agreement 
between several parties defending an action 
or proceeding the costs allotted to them 
are to be apportioned proportionately. (1955) 
Madh B LJ 1955 HCR 269 (270). 

(12) A person wrongfully or unnecessarily 
made a party is entitled to his costs. (1879) 
4 Bom 619 (622) ® AIR 1924 Mad 
476 (478) (DB) ♦ (1891) 13 All 290 (295) • 
(1865) 2 Suth WR 33 (34) (DB) ® AIR 1930 
Mad 913 (913) ® MR 1930 Mad 195 (19'^ 

• (1901) 24 Mad 377 (386, 387): 28 Ind 
App 46 (PC) “ AIR 1936 Nag 285 (288): 
ILR (1937) Nag 61 ® MR 1963 Ker 306 
(309). (Suit against several defendants 
One or the defendants unnecessarily im- 
pleaded — Plaintiff ordered to pay cost of 
^at defendant.) 

[But see (1883) Bom LJ 231 (231) * MR 
1929 Mad 738 (741): 52 Mad 845 (DB).] 

(13) A person who intervenes for no suf- 
ficient reason and defends the case sepa- 
rately should be made to bear his costs 
even if the plaintiff is unsuccessful in his 
action. MR 1942 FC 27 (33): ILR (1942) 
Kar (FC) 40: ILR (1942) Lah 623: (1942) 
FCR 53 ® AIR 1941 FC 47 (52): ILR (1941) 
Kar (FC) 25: 1940 FCR 188 ® MR 1951 
Trav-Co 40 (42): 1950 Trav- Co LR 489 
(DB) * AIR 1921 Cal 222 (224): 48 Cal 
852 (DB). 


(14) Ordinarily when a party is given up 
jehind his back and no notice of this fact 
is given to him wifli die result that he 
ippears in Court to defend the cause, he 
is entitled to costs. AIR 1952 Pepsu 102 
103): ILR (1952) Patiala 250. 

(15) When both parties are guilty of acts 
of bad faiA, the proper order will be to 
deprive both of them of their costs. ILR 
1952) 2 Raj 681 (686)® AIR 1940 Oudh 
266 (267) ® AIR 1932 All 128 (130): ^ 
U1 54 (DB) • AIR 1929 All 134 (136, 137) 

.V ^ , j 



Ind ApL 

(227) (DB). u u 

r in a test case mere should be no 

for costs. AIR 1954 SC 596 
1954 SCR 206 • AIR 1939 Rang 432 
1939 Rang LR 504 

(17) Ordinarily costs must generally be 
on the contested scale unless there are com- 
pelling reasons for die Court to order other- 
fee. AIR 1954 Mad 100 (100). 

(18) It is not a soimd exercise of discre- 
tion to order costs to be paid by 
suing as a pauper. AIR 1949 PC ^ 

ILR (1948) Bom 639: 75 Ind App 259. 

5. Principle that costs shall follow the 

event.--^l) The gen^ ® ^ 

ce^ul party is entitled to his costs milesi 
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he is guilty of misconduct or there is other 
good cause for depriving him of it. AIR 
1954 Bom 125 (128): ILR (1954) Bom 187 
® AIR 1957 SC 577 (584): 1957 SCR 775 

• AIR 1957 Madh Pra 90 (92): ILR (1957) 
MacUi Pra 6 (DB) * AIR 1954 Nag 306 
(319h ILR (1954) Nag 514 (DB) ® ILR 
(1955) 1 All 772 (792) (DB) ® AIR 1949 
Mad 675 (683): ILR (1950) Mad 59 (DB) 

• AIR 1944 Oudh 139 (147): 19 Luck 515 
(DB) ® AIR 1943 Mad 552 (553) (DB) ® 
AIR 1942 All 331 (333): ILR (1942) All 
745 (DB) • AIR 1940 All 171 (172, 173) 
(DB) » (1885) 13 Ind App 20 (31) (PC) * 
(1854) 6 Moo Ind App 289 (308) (PC) • 
AIR 1949 All 453 (455): 40 All 558 (562) 
(DB) ® AIR 19.35 Bom 403 (407): 60 Bom 
193 (DB) ® AIR 1923 Bom 265 (268): 47 
Bom 637 (DB) * (1898) 25 Cal 187 (189): 
24 Ind App 191 (PC) * (1889) 16 Cal 173 
(183, 184): 15 Ind App 186 (PC) ® (1883) 
9 Cal 797 (802): 10 Ind App 113 (PC) ♦ 
AIR 1921 Lah 104 (105) ® (1904) 27 Mad 
341 (342) « AIR 1936 Pesh 48 (51) (DB) • 
AIR 1937 Sind 159 (160) (DB) ® AIR 1968 
Bom 208 (219): 69 Bom LR 394 (DB) ♦ 
AIR 1967 Madh Pra 2-37 (239): (1966) Jab 
LJ 1069 (DB) ® (1966) 2 Andh WTl 46 (53): 
ILR (1967) Andh Pra 968 * 1958 Jab LJ 
802; 1959 MPLJ 802. (Suit for ejection of 
tenant — Decree in favour of landlord — Mere 
existence of circumstance of a possibility of 
tenant being able to take premises again 
on lease as provided for in Rent Control 
legislation is not sufficient ground for de* 

§ riving landlord of his costs.) ® 1958 MPO 
85. 

(2) A plaintiff who substantially succeeds 
In his case is entitled to his costs, although 
he may not have got the precise form of 
relief he wanted. (1894) 18 Bom 474 (494, 
495) (DB) • (1868) 9 Suth WR 61 (63) • 
(1910) 37 Cal 760 (779) (DB) « AIR 1923 
Lah 513 (514) « AIR 1915 Lah 346 (349): 
1915 Pun Re No. 71 (DB). 

(3) Plaintiff not getting whole of amount 
claimed — Still he is entitled to costs. AIR 
1920 Cal 1009 (1013) (DB) * AIR 1929 
Lah 129 (135): 10 Lah 816 (DB) • AIR 
1916 Oudh 279 (281). 

(4) When the plaintiff succeeds only on 
part of his claim but fails on the most im- 
portant heads of controversy, the defendant 
will be entitled to the whole costs of the 
suit. AIR 1941 Mad 31 (32): ILR (1941) 
Mad 300 (DB) ® (1866) 10 Moo Ind App 
454 (476) (PC) ® AIR 1936 Cal 277 (279) 
(DB). 

[But see (1875) 14 Sutii WR 312 (315) 
(DB).] 

^ Where the applicants in proceedings 
under Fatal Accidents Act (1855) have suo* 
ceeded in a large measure it is proper to 
direct that the applicants v/ill get the costs 
on the claim decreed to them and as to the 
ntt, the parties will bear their own costs. 


AIR 1968 Bom 267 (272): 69 Bom LR 848 
(DB). 

(6) The following are not grounds for dis- 
allowing costs: — 

(a) The fact that a party succeeded on a 
technical plea in bar. (1881) 6 C.il 418 
(421) (DB) “ AIR 1914 Cal 746 (751) (DB) 

* AIR 1919 All 453 (455): 40 All 558 (562) 
(DB) (1886) 12 Cal 271 (272) (DB). G'^ris- 
diclion.) ® AIR 1942 Mad 713 (714'- (DB) 

• AIR 1963 Mad 97 (98) : (1963) 2 Mad 
LJ 17. (Maintainability of suit by an un- 
registered firm — Plea in defence succeed- 
ing — Defendants should not be deprived 
of costs — (1942) 2 MLJ 515, Foil.) 

[See however AIR 1958 Him Pra 1 (4).] 

(b) Party succeeding on admissions. (1904) 
27 Mad 341 (34-3) • AIR 1921 Lah 104 (105). 

(c) Party succeeding on mistakes. (1891) 
13 All 290 (295). 

(d) Party succeeding on false evidence. 
AIR 1927 Mad 474 (475). 

(e) Party refusing tender which the Court 
considers insufficient. (1877) 3 Cal 468 
(472) (DB) * AIR 1939 Cal 131 (134); ILR 
(1938) 2 Cal 337. 

(f) Party failing to issue notice to defen- 
dant before suit AIR 1942 All 331 (333): 
ILR (1942) All 745 (DB) ® 1961 Raj LW 
628. 

(g) Defendant remaining ex parte. AIR 
1925 Cal 569 (570) (DB). 

(h) Unsuccessful party having no previous 
information of objection, (1889) 11 All 328 
(329) (DB). 

(i) Unsuccessful party led to institute pro- 
ceedings through error of Court. (1886) 9 
AU 11 (19) (DB). 

(j) Fact that amount claimed as costs is 
paltry and that suit was imcontested. AIR 
1945 Pat 184 (185): 23 Pat 927 (DB). 

(k) Fact that a petition is dismissed at 
preliminaiy stage. AIR 1968 Goa 53 (58). 
(Case under Representation of the People 
Act, 1951.) 

(l) Parties are related to each other. AIR 
1965 Orissa 211 (212) (DB). 

(7) The Court must under Clause (2) 
give reasons in writing for depriving a suc- 
cessful party of his costs. AIR 1953 Trav- 
Co 130 (140): (1953) Cri L Jour 752: ILR 
(1952) Trav-Co 884 (FB) ® AIR 1958 Mad 
615 (515) ♦ AIR 1953 Mad 313 (315): ILR 

Mad 615 (DB) « AIR 1943 Sind 242 
ILR (1943) Kar 315 (DB) ® AIR 
1943 All 115 (123): ILR (1943) All 453 
(FB) * AIR 1942 Cal 257 (260): ILR (1941) 

2 Cal 556 (DB) ® AIR 1942 Cal 180 (204) 
(DB) * AIR 1942 Mad 713 (714) (DB) • 
Am 1939 Cal 387 (393): ILR (1938) 2 Cal 
492 (DB). 

(8) M^ere in land acquisition proceedings 
ttie claim by the claimants are highly ex- 
aggerated and the bulk of evidence ad- 
duced bv diem Is found to be unacceptable 
and under these circumstances the courts 
diink that the claimants should not be 
granted any costs, the Supreme Court will 
not interfere with that order in anneal 
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under Article 133 (1) (a) of the Constitution. 

AIR 1969 SC 255 (257): (1969) 1 SCJ 344. 

(9) The facts must show something which 
makes it more just that an exceptional 
order should be made than that the case 
should be left to the operation of the gene- 
ral rule. AIR 1920 Cal 1009 (1013) ® 
(1855) 6 Moo Ind App 232 (250) (PC) ♦ 
AIR 1936 Bom 342 (343) (DB) ® AIR 1928 
Bom 189 (195) (DB) ® AIR 1918 Cal 180 
(182) (DB) • AIR 1935 Mad 342 (344) (DB) 
** AIR 1936 Rang 419 (421) (DB). 

(10) The following instances will illustrate 
the grounds on which a successful party 
may he disallowed his costs: 

(a) Where the action brought by &e 
party is frivolous or vexatioi^ (1903) ^ 
All 287 (295): 30 hid App 66 (TC) (1890) 
17 Cal 620 (630, 631) (DB) * (1876) 1 Cal 

385 (388) (DB). ^ ^ ^ , , , 

(b) Where some of the pomts urged by 
the counsel of the successful litigant re- 
sult in considerable loss of public time and 
are frivolous and without subst^oe. AIR 
1952 Pepsu 12 (15): 3 Pepsu LR 465. 

Ic) Where he omits to make a clear ste^ 

Tm (2i°f 

332 (337V 1930 

n «^fil f564 565): 28 Oudh Cas 203 
" MR me Mad 429 (430) (DB) • 
AIR 1959 Madh Pra 232 (234): 1959 Jab 

;rerRX.“tetJ "-ist ~ 

not entitled to costs.) 

kX- 1^^(S5*2)^« 

477 (DB). , 1 

(e) Where he 

9“^ (7)- Bom 718: ^ Ind 

. 11^) 31 cS 332 (339): 31 Jtod 

App l§^roc5 » air 1939 Pat 68 (70) (DB) 
atS 19M I and K 91 (97). (NegUgence fa 
raS plea at earUer stage.) 

All 80 (84) • Am 1916 Cal 675 

AIR IS 190 a93) • air 1915 Mad 
L078)'„f2, ^ (DB) • AIR 1925 

fm m -‘Am 1066 Amfc 


Pra 28 (29): (1965) 1 Andh WR 433 • 1965 
All LJ 1019 (1026): ILR (1965) 2 All 980. 

(g) Where he causes unnecessary matter 
to be printed in the record or introduces 
unnecessary things therein. AIR 1919 PC 
83 (84): 47 Cal 415: 46 Ind App 299 • 
(1884) 11 Cal 244 (250): 12 Ind App 7 
(PC) » (1885) 8 Mad 219 (229): 12 Ind 
App 16 (PC). 

(h) Where a proper tender is refused. 
AIR 1939 Cal 131 (134): ILR (1938) 2 Cal 
337 ♦ AIR 1918 Cal 464 (465) (DB) • 
(1878) 3 Cal 468 (472) (DB) ® (1881) 3 
Mad 224 (229) (DB) • AIR 1935 Pat 101 
( 102 ). 

(i) Where the offer of a proper compro- 
mise is refused. AIR 1989 Bom 198 (202). 

(j) Where he is guilty of fraudulent con- 
duct in inducing litigation. AIR 1917 PC 
80 (84) • (1885) 13 Ind App 20 (31) (PC) 
® (1898) 25 Cal 371 (395) (SB) • AIR 1922 
Oudh 271 (273): 25 Oudh Cas 237. 

(k) Where he acts unscrupulously or with 
malice or malevolence. AIR 1944 Bom 59 
(63) • AIR 1943 Pat 403 ^5) (DB) • 
0872) 18 Suth WR 14 (15) (DB) * (1886) 
12 Cal 18: 12 Ind App 137 (PC) ® AIR 
1930 Mad 154 (158) (DB). 

(l) Where he raises objections at a very 
late stage. AIR 1950 Mys 63 (64) (DB) • 
AIR 1947 Nag 175 (176): ILR (19470 Nag 
254 ® AIR 1944 Cal 385 (388) (DB) ^ AIR 
1944 Mad 429 (430) ® AIR 1943 Bom 362 
(365) ® AIR 1940 Nag 8 (13) (DB) ® (1870) 
14 Moo Ind App 203 (208) (TO) ® AIR 1933 
All 120 (122) (DB). 

(m) Where he adopts a wrong procedure 
for vindicating his rights. AIR 1950 Mad 
582 (585): ILR (1951) Mad 375 ® AIR 
1922 PC 17 (19): 25 Oudh Cas 8: 44 All 
185: 49 Ind App 60 ® AIR 1928 Bom 
539 (545), 

(n) Where he abuses his right to sel^ 
his own forum. AIR 1921 Bom 34 (8^ 
45 Bom 1286 (DB) • -^IR 19W L^ 2^ 
(247): 1918 Pun Re No. 81 (DB) • AIR 
19^ Cal 59 (67); 69 Cal WN 545. 

J o) Where the case of the opposite party 
s owing to Ae fact that the decision on 
the basis of which the case was filed was, 
subsequent to the institution thereof over- 
ruled, AIR 1920 Mad 567 (568): 43 Mad 
61 (64) (DB) * AIR 1923 Bom 206 (206, 
207): 47 Bom 559 (DB) • AIR 1930 All 
167 (168) • C90) 1890 All WN 183 (183) 
(DB). 

(p) Where tiie point is raised is of nist 
impression. AIR 1954 Him Pra 63 (65) * 
ILR (1954) Bom 960 (970) (DB) • AIR 19M 
Bom 270 (271) * AIR 1946 Cal 370 (375) 

(q) Eveiytiiing which increases the Htt 
gation and Ae costs and wbidi 
unnecessary burden on the c ~ 

is a good cause to deprive a 
costs. AIR 1949 Pat 93 (96) 

Cal 1009 (1013) • AIR 1924 All 8pfiL(8S(i 
46 All 733 
(DB) * AIR 


1013) • AIR 1924 All 808 (^: 
(DB) ® AIR 1934 Mad 6^1^' 
R 1029 Lah 879 (880) PB). 
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(r) Where a suit has been necessitated 
by the conduct of a third part>', e. g., a 
Returning Officer, each party may be order- 
ed to pay his own costs. AIR 1920 Cal 
669 (673): 47 Cal 524 (536, 537) (DB). 

(s) Where a person is impleaded as pro 
forma defendant to a suit and the suit is dis- 
missed, Court is justified in disallowing 
costs to such defendant. AIR 1962 Ker 
313 (318): 1962 Ker LT 243 (FB). 

(t) Unnecessary cross-examinaHon. AIR 
1962 Cai 325 (338): (1963) 33 Com Cas 1 
(DB). 

(11) Where the action involves several 
issues and the costs of a particular issue 
can be separated from the costs of the suit 
it is usual to allow them to the party who 
is successful on that issue irrespective of 
the ultimate result of the suit. (1893) 20 
Cal 762 (769, 770) (SB) ® AIR 1933 Nag 
49 (50): 29 Nag LR 8 ® AIR 1957 Pat 
79 (81). 


5A Maintenance suit.— (1) So long as the 
claim to maintenance Is genuine and true 
and the amount claimed is not out of all 
proportion to the amount that is foimd to 
be due, the widow claiming maintenance 
ought not to be mulcted in costs when she 
has established her right to maintenance. 
AIR 1940 Mad 547 (553): (1940) 1 Mad 
LJ 608 (DB) ® AIR 1949 Mad 31 (39): 
(1948) 1 Mad LJ 30 (DB). 

(2) When the rate of maintenance pre- 
viously awarded to a widow has to be 
substantially enhanced, plaintiff cannot be 
asked to pay costs to defendants. AIR 
1967 Andh Pra 40 (41): (1966) 2 Andh WR 
196. (Plaintiff claiming high rate of main- 
tenance — Defendants pleading ridiculously 
low and starvation rate of maintenance 
Rate of maintenance enhanced — Plaintiff 
cannot be asked to pay any costs to defen- 
dants — Proi)er order to pass is to direct 
each party to bear its own costs.) 

(3) The principle as enunciated in AIR 
1940 Mad 547 in respect of widow is also 
applicable to a suit for maintenance by a 
wife against her husband. (1966) 1 Andh 
WR 227 (231, 233). 

6 . Mortgage suits. — See O. 34, R. 10. 


7, By whom costs are to be paid. — Cene- 
Tal.— (1) As a general rule an order for 
costs can be made only against a part>' to 
die proceeding. (1876) 2 Cal 233 (259): 
4 Ind App 23 (PC) * (1873) 11 Beng LR 
37 (39) (DB) ® AIR 1936 Lah 382 (384) • 
AIR 1930 Mad 195 (196) • AIR 1936 Pat 
151 (151) « AIR 1966 Goa 1 (8, 17) (FB) 
* AIR 1962 Mad 313 (313): (1962) 1 Mad 
LJ 372. (TDispute* contemplated by Sec. 30, 
Land Acquisition Act includes even any 
controversy with regard to title of a single 
claimant — Collector in such a ca.se is not 
a party to reference — Collector cannot 
be made liable for costs.) 

[Sec also AIR 1968 Bom 439 (443): 70 
Bom LR 100 (DB). (Unwarranted reference 
^ Direction to referring the judge to pay 


personally costs of plaintiff's counsel made.) ) 

(2) The Court is bound to decide which 
of the parties shall bear the costs. (1874) 
23 Suth WR 89 (90) (DB) • AIR 1936 All 
127 (128). 


(3) It is a general rule that it Is the 
unsuccessful party that will have to bear 
the costs. (1866) 3 Mad HCR 113 (115) 
(DB) ° (1885) 12 Cal 179 (181) (DB) 
(1883) 9 Cal 797 (802): 10 Ind App 113 
(PC) ♦ AIR 1936 Lah 607 (608): 17 Lab 
520 (DB) “ AIR 1931 Bom 554 (556): 55 
Bom 649 (DB). 

(4) A part>’ by whose act or by the act 
of whose counsel a difficult)' has arisen, 
must pav the costs occasioned by the dif- 
ficult)'. AIR 1955 Andhra 36 (40) * (1904) 
30 Bom 173 (189) (DB) * AIR 1925 Bom 
471 (472) (DB) ® (1903) 27 Bom 124 (125) 
(DB) ® (1904) 6 Bom LR 301 (303) • (1905) 
32 Cal 62 (72) (DB) ® (1902) 4 Bom LR 
818 (820) (DB). 

(5) The Court has a discretion in a pro- 
per case to order that each part)' should 
bear his owm costs. AIR 1954 Mys 134 
(137): ILR (1953) Mys 554 • AIR 1958 SC 
512 (518) ® AIR 1958 Cal 730 (733) (DB) 
® AIR 1958 Ker 368 (374) (DB) • AIR 
1957 Bom 138 (142): ILR (1958) Bom 556 
(DB) ® AIR 1957 Him Pra 70 (72) * AIR 
1957 Mad 622 (622): ILR (1958) Mad 201 
® AIR 1957 Punj 310 (312): ILR (1957) 
Punj 656 (DB) • AIR 1957 Raj 180 (182): 
ILR (1955) 5 Raj 971 (DB) ® ELR (1954) 
Cut 450 (459) (DB) ® AIR 1951 Trav-Co 
39 (40) (DB) • AIR 1947 Pat 345 (349): 
25 Pat 666 (DB) * AIR 1943 Pesh 65 (66) 
(DB) * AIR 19.34 Lah 262 (264) (DB) • 
AIR 1938 Pat 613 (618): 17 Pat 594 (DB) 
® AIR 1936 Pat 570 (571) (DB) • AIR 
1928 Cal 819 (820): 56 Cal 507 (FB). ® AIR 
1965 All 228 (231): (1964) All LJ 1057 • 
78 Mad LW 301: ILR (1965) 1 Mad 722. 
(Suit dismissed — Indulgence shown by 
Court in favour of defendant — Defendant 
also not without fault or laches — Parties 
should bear their own costs — Advocate's 
fee need not be determined at high- 
er figure) ® (1962) 68 Cal WN 1083 
(1118) ® (1962) 64 Pimf LR 498 ^ AIR 
1960 Bom 532 (542, ^): 62 Bom LR 
277 (DB) • AIR 1960 Madh Pra 263 
(265): 1960 Jab LJ 419. (Both parties not 
coming to Court with clean hands — Both 
parties left to bear Aeir owm costs.) • 
(I960) 38 Mys LJ 622. (Luxury litigation 
— plaintiff co-owner instead of asking for 
partition suing for permanent inj'unction re- 
straining defendants from putting up build- 
ing on suit property — Allegation of sole 
ownership found false — Injunction how- 
ever granted in favour of plaintiff on the 
basis of lesser right found in his favour — 
Parties directed to bear their own costs in 
all Courts.) ® 1960 Nag LJ 106 (113): 62 
Bom LR 547. (Mortgage suit.) ® AIR 1939 
Mad 253 (257): (1961) 1 Mad LJ 404 (DB). 
(In a case, where the law if settled for the 
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first time, it is only proper that all the 
parties should be directed to bear their 
own costs.) * AIR 1953 Bilaspur 7 (9). 

[See also (1965) 67 Pun LR 824. (Suit 
for refund of advance decreed — Court, 
however, leaving parties to bear their own 
costs, on ground of friendly relations be- 
tween parties — Held, costs should have 
been allowed to abide event, as it was dif- 
ficult to understand value of those friendly 
relations when defendants had betrayed 
friendship by refusing to refund amount 
advanced.)] 

(6) 'Hie Court may order that one defen- 
<^nt should pay the costs of another defen- 
dant AIR 1950 Kutch 69 (78) ® AIR 1947 
Cal 213 (221) * AIR 1946 Nag 152 (159): 
ILR (1946) Nag 73 ® (1946) 50 Cal WN 
296 (299) (DB) ® AIR 1944 Nag 98 (99): 
n.R (1944) Nag 170 * AIR 1938 Mad 117 
(124): ILR (1938) Mad 233 * AIR 1963 
Cal 163 (178); 1963 Cal LJ 43 * AIR 1962 
Mad 309 (312): 75 Mad LW 156. (Suit for 
damages against defendant 1 for causing 
death of plaintiffs son in motor accident 
— Defendant 2 an insurance company im- 
pleaded at instance of Defendant 1 
Defendant 2 found to be not liable — 
Award of costs of defendant 2 against defen- 
dant 1 is proper.) * AIR 1962 Cal 12 (19); 
ILR (1961) 2 Cal 558 (DB). 

[See also 1958 Ker LT 957 (958). (Direc- 
tion to pay cost on behalf of State who 
was co-defendant and had practically sup- 
ported defendant — Direction held not iusti- 
fiable.)] 

[But see 1908 Pun WR No. 57, p. 216 
(217).] 

(7) In a proper case the Court may order 
the unsuccessful defendant to pay in addi- 
tion to the costs payable by him to the 
plaintiff the costs of the successful defen- 
dants. AIR 1953 Bom 209 (214). 

(8) In exceptional cases, the Court may 

make even a stranger to a suit liable for 
the costs of the litigation, but great caution 
must be exercised before any such order 
is passed. AIR 1942 All 233 (234): ILR 
(1942) All 832 (FB) ® AIR 1953 Cal 37 
(39) ® AIR 1941 Mad 750 (751) (DB) • 
AIR 1941 Mad 198 (199) * AIR 1934 Nae 
250 (250): 20 Nag LR 78 • AIR 1930 Afl 
225 (241): 52 All 619 (FB) • (1883) 7 Bom 
484 (486) ® AIR 1966 Andh Pra 28 (29)* 
(1965) 1 Andh WR 433. ^ ^ 

(9) Where the party in the case is T, 
and objections to attachments are filed by 
that party through the Sarbarakar S. and 
are dismissed with costs, in the absence of 
any express order by the Court imposing 
the liability for costs on the Sarbarakar 
personally, it is the party in the case, namely 
T. that would be liable to pay the cost 
and not the Sarbarakar. AIR 1961 AH 563 
(564). 

(10) A legal nractitioner may be held lia- 
ble for coiti where th^ are the direct le- 


^t of an imjustiRable im-tiation and pro- 

proceedings by him. AIR 
^Q^.Oudh 279 (281) (DB). 

(II) A solicitor who purports to act for 
a non-existmg party is personally liable for 
me costs of the opposite party. AIR 1933 
Bom 317 (319, 322); 58 Bom 1 pB). 

S92S' sr'™ nS s “ ’’ 

(2) The costs will follow the result of 
fte accost unless the defendant has false- 
ly liability to account. (1887) 

(159); 13 Ind App 123 (PC) ® 

cL 557 (558) ^ 

me order of the Court which passed the 
tinaJ decree panting costs should be taken 
as meanmff that the costs granted are the 

255%256)*^ whole suit AIR 1939 Lah 

(4) The Court can grant a decree for 
costs even at a preliminary stage where the 
defendant disputes his liability to account 

maintainability of the suit 
Pat 218 (227): 22 Pat 114 (DB). 

(5) Where the plaintiffs vaJuaKon ot the 
suit IS not arbitrary, he can be awarded 
costs 0 ® the basis of his valuation of the 
suit. AIR 1943 Pat 218 (227): 22 Pat 114 
PB). 

9* Admiralty and vice-adnuralty cases 

(1) Where, in an action of salvage, a shin 
IS airested and the bail asked for is found 
to be excessive, the promovents must pay 

u M excessive 

bad. (1890) 17 Cal 84 (114) pB) ® (1900) 

24 Bom 55 (65). 

10. Arbitration cases.— (1) Where there is 
jm ^ard on a reference through Court, 
the Court has power to award costs of the 
Jfbi^tion. AIR 1940 Sind 190 (190): ILR 
(1^0) Kar 34 PB) • (1912) 6 Sind LR 
226 (227) PB) • AIR 1968 Bom 347 (361): 

70 Bom LR 20. 

(2) Where the R^t that is raised by 

opposite party against an award is imjusti- 
ned and it leads to imjustified expenihture 
by applicant, applicant should be riven 
costs of revision and those incuiiea in 
courts below. AIR 1963 All 602 (606): 

1963 All LJ 147 PB). 

(3) Where all Ihe questions in dispute be- 
tween the parties are referred to arbitra- 
tion, the Court's discretion in roatt^ 
of costs would be removed by the award. 

AIR 1936 Pesh 37 (37). 

(4) Where the Court holds that Acre is 
no valid reference to arbitration, it has no 
lurisdiction to pass an order as to costs 
of Ae award. AIR 1928 Mad 370 (370, 

371) pB). 

11. Contempt of Court cases. — (1) Where 
Ae person charged wiA contempt is proved 
to have done Ae act complaint w and 
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the question merely is whether it amounted 
to contempt or not, it may not always be 
proper to make an order tor costs, even if 
the decision be in favour of the respon- 
dent But where no connection with the 
persons charged with the acts complained 
of has been attempted to be established 
the persons so unreasonably treated should 
be indemnified in costs. AIR 1952 Cal 
919 (926): 1953 Cri L Jour 136: lUl (1953) 
1 Cal 355 (DB). 


12. Divorce cases.— (1) The general rule 
is that in all matrimonial causes where the 
wife is shown to have no separate property 
of her own, the husband must pay the 
wife s costs or give adequate security for 
the same. (1902) 29 Cal 619 (621, 622) ® 
(1886) 9 Mad 12 (13) ® AIR 1922 All 504 
(505): 44 All 745 (FB) « AIR 1922 AU 
243 (243) (DB) * AIR 1914 Bom 211 (213); 
38 Bom 125 (152, 153) (DB) AIR 1930 
Cal 558 (558, 559): 57 Cal 1089 * AIR 
1924 Mad 150 (150) (DB). 

[But see (1880) 5 Cal 357 (362, 363) 

mu 

(2) The rule that husband must pay 
wife's costs is not applicable to the case 
of Mahomedans. (1897) 21 Bom 77 (84). 


(3) The discretion of the Court is not 
taken by the rule that the husband must 
pay the wife's costs. (1887) 14 Cal 580 
(583) * Am 1931 Cal 200 (208); 57 Cal 
1350 (DB). 


(4) In proper cases an order on the hus- 
band to pay costs may be refused. AIR 
1949 Bom 31 (32, 33) (DB) ® AIR 1917 Cal 
65 (69): 44 Cal 35 (SB) * Am 1933 Cal 
388 (391): 60 Cal 318 (DB) • AIR 1935 
Oudh 133 (139); 10 Luck 627 (DB). 

(5) A decree for costs in a matrimonial 
cause cannot be executed until it is con- 
firmed by the High Court 1887 Pun Re 
No. 35, p. 75 (76r 


f ^ \ r ^ 

(0) Costs will not be granted to the hu 5 - 
ind 


band against a co-respondent when the for- 
mer has condoned the adultery of the wife 
with the latter. (1901) 28 Cal 221 (222). 

(7) Costs granted to the husband against 
a co-respondent will include costs as be- 
tween attorney and client (1901) 28 Gal 
84 (85). 

(8) Where in a divorce case the Court 
awards party and party costs to the un- 
successful wife her solicitor can sue for 
and recover solicitor-and-client costs against 
the husband. Am 1944 Bom 189 (190, 
191). 


13. Order for costs, out of estate.— (1) Rj 
the case of suits by or against trustees, 
executors and administrators the costs, where 
such i>ersons are unsuccessful, are made pay- 
able out of the estate unless they are guilty 
of vexatious conduct, or neglect or mis- 
wnduct in filing the suit. AIR 1948 Oudh 
203 (214): 23 Luck 193 (DB) ® Am 1944 
All 231 (231) (DB) ® Am 1942 Bom 125 
(128): ILR (1942) Bom 293 • Am 1939 


Nag 274 (277) (DB) • AIR 1917 Cal 795 
(796) (DB) ® (1898) 26 Cal 133 (139) (SB) 
♦ (1885) 11 Cal 628 (632) * AIR 1936 Mad 
495 (497) (DB) ® (1912) 17 Ind Cas 441 
(442) (PC) •* Am 1929 Pat 401 (404): 8 
Pat 419 (DB) * Am 1931 Sind 17 (23): 
25 Sind LR 72 (DB). 

(2) Unless the Court orders that the costs 
should come out of the estate, a tru-stee 
incurring liability for costs is personally 
liable for them. AIR 1949 Mad 789 (799) 
(DB) ® AIR 1935 Mad 5 (5) (DB) ® AIR 
19;34 All 793 (794) • Am 19^^ Mad 430 
(431): 58 Mad 160. 


(3) Where a suit abates on the death of 
the plaintiff the Court may order the costs 
to be paid out of the estate of the plaintiff. 
AIR 1920 Mad 289 (290): 43 Mad 284 
(287) (DB) ® Am 1934 All 1 (4): 55 All 
687 (DB). 

(4) Where a suit abates because no re- 
presentative of a deceased defendant has 
been brought on the record, the Court 
cannot award costs to the heirs of tlie 
defendant against the plaintiff. (1912) 22 
Mad L Jour 439 (440). 


(5) Mortgage suit — Some defendants 
discharged as having no interest in mort- 
gaged propertv — Costs of such defendants 
cannot be ordered to be paid out of mort- 
gaged estr^e — Plaintiff ^ouJd be ordered 
to pay same. AIR 1934 Nag 264 (268): 
80 Nag LR 331 (DB). 

(6) In a proper case a Court can pass 
a personal decree for costs against the legal 
representative of a deceased debtor. yUR 
1947 Oudh 217 (218). 

14. Administration suits. — (1) A plaintiff 
in an administration suit may be granted 
his costs out of the estate. U894) 21 Cal 
832 (837) • Am 1935 Bom 178 (181): 59 
Bom 397. 

(2) When orders for costs are made in 
administration suits, the correct course is to 
make them in such a form that the person 
who has not encumbered his share shall be 
relieved as far as possible in the matter of 
costs. Am 1929 Cal 477 (478): 56 Cal 
447 (DB). 

(3) A claimant in an administration suit 
Is not liable to pay costs of the intervenor, 
where the character and scope of Ae suit 
was not changed by such intervention. AIR 
1921 Cal 222 (224): 48 Cal 352 (DB). 

(4) Where a suit for administration and 

P^rhtioD of an estate is wholly occasioned 
by the defendant's failure to pay the plain- 
tiff’s dues, the defendant must pay the 
court-fee on the amount found due to the 
plaintiff from him. Am 1945 Sind 11 (21): 
ILR (1944) Kar 325. ' 

(5) The Administrator-General is entitled 
to recover his costs from the losing clai- 
mant and, falling such recovery, from out 
of the estate. (1886) 10 Bom 350 (357) ® 
(1886) 13 Cal 193 (196, 197) (DB). 


15. Suits for construction of wills.— (1) 
Suit for construction of will — ► Constnictioa 


i 
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necessitated by reasonable doubt — Costs 
are usually made payable out of estate. 
(1889) 16 Cal 383 (396): 16 Ind App 29 (PC) 
* (1890) 17 Cal 122 (130): 16 Ind App 166 
(PC) * AIR 1936 Mad 388 (393, 397) ^ ILR 
(1968) 1 Mad 138. 

(2) Suit for construction of will — Cons- 
truction necessitated by difficulties caused 
by testator — Costs will be made payable 
out of estate. AIR 1946 Bom 12 (17): ILR 
1946) Bom 295 (DB) “ (1888) 15 Cal 725 
750): 15 Ind App 127 (PC) ® AIR 1932 
PC 269 (275): 60 Cal 554: 59 Ind App 
419 ♦ AIR 1914 PC 149 (150): 41 Cal 1007: 
41 Ind App 176, 

(3) Construction of will not requiring as- 
sistance of Court — Estate will not be 
liable for costs of suit. (1894) 21 Cal 683 
(694) (SB). 

(4) Suit ostensibly for construction of 
will but really to oust person in possession 
— Estate is not liable for costs on plain- 
tiffis failure. (1897) 24 Cal 406 (412) (DB). 

(5) Suit for construction of will — Advo- 
cate-General appearing in support of be- 
quest to charity — Estate is liable to pay 
his costs. AIR 1936 Bom 13 (15). 

16. Suits by or against minors. ~ (1) 
Where a proceeding is conducted on be- 
half of a minor bona fide, but ends un- 
successfully, costs will, as a rule, be made 
payable out /of the estate of the minor. AIR 
1939 Bom 350 (352) ® (1870) 25 Suth WR 
316 (316) (DB) AIR 1934 Cal 474 (477): 
61 Cal 227 * AIR 1961 Andh Pra 446 448): 
(1961) 2 Andh WR 15 (DB). (Dismissal of 
suit on behalf of minor for laches of next 
fcriend — Court should record reasons — ^ 
AIR 1949 Mad 46 FoU.) 

[See however AIR 1941 Cal 272 (286); 
ILR (1940) 2 Cal 285.] 

(2) Where the suit or proceeding is un- 

necessary or improper costs may be made 
payable by the next friend or guardian per- 
sonally. AIR 1943 Nag 329 (329, 830): 
ILR (1943) Nag 775 (^39) AIR 1939 Bom 

271 (277): ILR (1939) Bom 396 (DB) • 
(1886) 10 Bom 248 (253) (DB) * (1885) 
11 Cal 213 (218, 219) • AIR 1935 Mil 
886 (887): 59 Mad 415. 

(3) Next friend or ^ardian of minor 
guilty of improper conduct — He may be 
made personally liable for costs. (1884) 8 
Bom 391 (393, 394) * AIR 1929 Mad 782 
(782) (DB) * AIR 1930 AU 577 (578): 52 
All 907 (DB). 

[But see (1881) 3 Mad 263 (264) (DB) • 
AIR 1929 All 18 (25): 50 All 773 (DB).] 

(4) The words "by whom” in S. 35 are 
wide enough to cover guardians and next 
friends. AIR 1929 Mad 782 (782) ® AIR 
1934 Cal 474 (477): 51 Cal 227. 

(5) Whore a suit is dismissed, die defen- 
dant is entitled to get his costs from the 
next friend irrespective of any question as 
to die suit being for die benefit of the 


minor. AIR 1935 Bom 112 (119): 59 Bom 
85. 

(6) Unless the liability to pay costs is ex- 
pressly placed on the next mend th^ can- 
not be recovered from him. AIR 1944 Bom 
100 (102, 104): ILR (1944) Bom 12 (DB) • 
AIR 1959 Andh Pra 662 (663, 664): (1959) 
1 Andh W^ 92. 

(7) As a general rule, a minor cann ot be 
made to pay costs personally. AIR 1935 
Bom 112 (118): 59 Bom 35. 

(8) Minor coparceners of a Hindu joint 
family as defendants to a suit are liable 
for costs only to the extent of their interest 
in the joint family property and not perso- 
nally. (1936) 162 Ind Gas 848 (849) (Nag). 

(9) It is not a sound exercise of discretion 
to order costs to be paid by a minor suing 
as a pauper. AIR 1949 PC 35 (39): ILR 
(1948) Bom 639: 75 Ind App 259. 

^ 17. Official Liquidator and Offida! Ai- 
dgnee.— (1) The costs of an unsuccessful 
litigation incurred by a liqui^tor are pay- 
able out of the assets of the company in 
priority to the costs of the liquidation. AIR 

1928 Bom 252 (259): 52 Bom 477 pB). 

(2) The costs incurred in a bona fiae ap- 
plication by the liquidator will be a first charge 
on the estate. (1899) 11 All 349 (360) (DB). 

(3) A trustee in bankruptcy or the Official 
Assignee is personally liable for costs. AIR 

1929 Mad 105 (106): 52 Mad 263 (DB) ® 
AIR 1932 AU 288 (289): 54 AU 444 (DB • 
AIR 1919 Cal 337 (339) • AIR 1931 Nag 
143 (144), 

(4) Estate insuffident to pay costs hi fuU 
— Trustee in insolvency or Official Assig- 
nee is personally liable to pav defldency, 
unless be gets guarantee of inaemnity from 
parties setting him in motion. (1883) 7 Bom 
484 (486). 

(5) The circumstance that the Official Re- 
ceiver has obtained the leave of the Court 
would only entitle him to claim reimburse- 
ment out of the estate or from the credi- 
tors in whose interest he was acting, but 
wiU not take away the personal liability for 
the costs ordered. AIR 1929 Mad 105 (108. 
109): 52 Mad 263 (DB). 

(6) In an appeal against an order of ad- 
judication, the Offidm Assignee, if success- 
ful, is entitled to his costs. (1890) 14 Bom 
189 (195) (DB). 

(7) Wdiere in appeals pending before the 
Supreme Court, the respondent, the Offidal 
Receiver intimated that none of the crea- 
tors had come ferward to finance the de- 
fence of the appeals and the funds of estate 
were insufficient to defend the appeals, it 
was held that there was no reason to ab- 
solve the respondent from liability to pay 

the costs. AIR 1957 SC 577 (584): 1957 
SCR 775. 

18. Partition suits. — (1) The parties to a 
TOrtition sxiit will ordinarily have to bear 
feeir own costs up to die preliminary d^ 
cree. AIR 1950 Bom 129 J139) (DB) * 
Am 1956 Madh B 115 (ll'D: ILR (1956) 
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Madh B 435 (DB) ® AIR 1953 Cal 164 
(167): ILR (1954) 2 Cal 85 (DB) * AIR 
1915 Cal 618 (619): 42 Cal 451 (453. 454) 
(DB) • AIR 1923 Bom 464 (466) (DB) ® 
(1936) 40 Cal VVN 1237 (1246) (DB) • 
(1909) 3 Ind Cas 247 (Cal) * AIR 1962 
Pat 300 (302). 

(2) In a partition suit the institution fee 
should be borne proportionately by all the 
parties. AIR 1923 Bom 464 (466). 

(3) Partition suit — No party guilty of 
unfair contention — Costs should come out 
of estate. AIR 1920 Mad 149 (150) (DB). 

(4) Defendant’s objection to partition 
based on clause in will — Objection not al- 
lowed — Defendant is not personallv liable 
for costs. (1936) 40 Cal WN 1237 (1246). 

(5) The question whether in a partition 
suit parties .should bear their costs up to 
the preliminary decree would depend upon 
the nature of dispute raised. AIR 1942 Pat 
76 (77) (DB) ♦ AIR 1963 Andh Pra 31 (37). 

(6) W^ere one party has lieen successful 
in a matter the costs of which are sever- 
able from the general costs of the suit, he 
will be entitled to such costs. (1893) 20 Cal 
762 (769, 770). 

(7) 'The Court has always a discretion to 
saddle a party with the costs of the suit 
where he unreasonably contests the plain- 
tiff’s right to claim a partition. AIR 1956 
Madh B 115 (117): ILR (1956) Madh B 
435 (DB) * AIR 1930 Lah 229(230) ® (1909) 
3 Ind Cas 247 (Cal) ® (1936) 40 Cal WN 
1237 (1246) * AIR 1931 Cal 573 (574). 

(8) If a question of title is raised in issue 
for decision before the preliminary decree 
is passed, the Court takes the result on the 
issue into consideration for determining whe- 
ther costs are to be made payable by one 
party to the other. AIR 1953 Cal 164 
(167): ILR (1954) 2 Cal 85 (DB). 

(9) Where one of the parties to a parti- 
tion suit bears all the costs which are to be 
borne by all the parties, the former is enti- 
tled to get the Court’s order directing the 
others to pay their respective shares. (1891) 
18 Cal 199 (200). 

19. Partnership suits.^ (1) The costs in 
partnership suits will ordinarily be made 
payable from the assets of the partnership. 

AIR 1950 Madh B 56 (57) * (1881) 7 Cal 
428 (434) (DB). 

(2) When any partner denies the partncr- 
.ship or places obstacles to the taking of ac- 
counts, ne will be made to pay the costs. 
AIR 1952 Mad 769 (771) • AIR 1950 Madh 
B 56 (57) • (’81) 7 Cal 428 (434) (DB) ♦ 
(1881) 6 Cal 811 (812). 

(3) An order for costs out of the estate 
of a deceased partner will be invalid where 
he has not been properly represented in 
the suit. (1892) 16 Bom 515 (517, 519). 

20. Probate cases.*~ (1) The costs of tak- 
ing out probate must primarily come out of 
the resicfuary estate. (1897) 21 Bom 75 (76) 

IVol. 2.] 3 A. M. 53 


(DB) • AIR 1957 Madh B 31 (32) (DB) * 
(1895) 19 Bom 770 (775) (DB). 

(2) Where a plaintiff seeks to establish a 
will under which he has been given a legacy 
and he is merely put to proof of it, the costs 
should he awarded to both parlies from and 
out of the estate. AIR 1941 Mad 502 (504) 
(DB). 

(3) The rule that costs should be award- 

ed to both the parlies from the estate may 
be departed from where the party is guilty 
of misconduct or there is other good cause 
for doing so. 1900 Pun Re No. 63, p. 241 
1275) (1898) 25 Cal 553 (555) * (1910) 

7 Ind Cas 301 (313, 314) (Bom) ® (1909) 
13 Cal WN 557 (563, 564). 

21. Representative suits. — (1) The order 
for costs in a representative action should 
clearly specify who should bear the costs. 
AIR 1917 Bom 141 (148): 42 Bom 556 
(578). 

(2) 'Die power conferred by O. 22, R. 3 
(2) on the Court of original jurisdiction to 
award costs against the estate of a deceased 
plaintiff may also be taken to be conferred 
on the .Appellate Court, (1882) 8 Cal 440 
(441) (DB). 

(3) In a representative suit involving a 
caste question the costs of both parties may 
be ordered to be paid out of the caste pro- 
pert>-. AIR 1935 Bom 268 (282). 

22. Pre-emption suits. — (1) Where in 
a suit for pre-emption, the plaintiff has 
been guilty of veiy much understating Ae 
value of pre-emption, he should be saddled 
with the costs of the defendant. If on the 
other hand, the value stated in the sale deed 
has been very much inflated, the defendant 
must be made to bear the costs of the plain- 
tiff. AIR 1953 Nag 376 (376): ILR (1954) 
Nag 124. 

23. To what extent costs are to be paid. 
— (1) The Court has full power to deter- 
mine to what extent the costs in a suit or 
proceeding are to be paid. AIR 1942 Mad 
713 (714) (DB) ♦ AIR 1914 Lah 268 (269); 
1914 Pun Re No. 35 (DB) * (1896) 20 Bom 
167 (172) (DB) • (1969) Jab LJ 304: 1968 
MPLJ 425 (DB). (Court can award success- 
ful plaintiff pleader’s fees to the extent of 
his success.) 

(2) The Court cannot award any costs not 
actually incurred in the suit or proceeding. 

(1955) Madh B L J 1955 HCR 269 (270) 
1887 All WN 227 (228) (DB). 

(3) A successful parly is not entitled to 
anything more than the necessary and rea- 
sonable costs incurred in the litigation. 
(1894) 18 Mad 128 (129) (DB) • AIR 1925 
PC 169 (170): 47 All 459 ® AIR 1929 All 
214 (218): 51 All 509 (DB) * AIR 1930 Bom 
24 (27): 54 Bom 62 * AIR 1921 Bom 71 
(72): 45 Bom 1177 (SB) • AIR 1928 Lah 
800 (801) • AIR 1928 Mad 216 (223) (DB) 

• AIR 1921 Mad 544 (545); 43 Mad 898 
(DB) « AIR 1924 Oudh 218 (222) (DB) • 
AIR 1914 Oudh 118 (122) (DB) ® AIR 1962 
Pat 356 (357). 
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(4) Where it is difficult to apportion costs 
between the parties in view of the peculiar 
nature of the disputes between the parties, 
each party may be allowed to bear his own 
costs. (1911) 21 Mad L Jour 730 (742) (DB) 

• AIR 1929 Mad 493 (495) (DB). 

(5) Where a suit contains several distinct 
items against separate defendants, the 
amount of costs allowed to or against each 
will be in proportion to the plaintiffs claim 
failing or succeeding against him. AIR 1956 
Nag 76 (80): ILR (1955) Nag 744 (DB). 

(6) Where a suit against the Government 
is dismissed, costs should be ta-xed in the 
usual way irrespective of any arrangement 
between the Government and its legal ad- 
visers. (1894) 17 Mad 162 (165) (DB) • AIR 
1916 Bom 258 (260): 40 Bom 588 (597, 598) 

• (1892) 15 Mad 405 (411). 

(7) Where a person is allowed to conti- 
nue an appeal on an application under O. 22, 
R. 10 and the appeal is dismissed wim 
costs he is liable for the full costs of the 
respondents. AIR 1933 Mad 411 (413): 56 
Mad 469 (DB), 

(8) In a suit for damages or for mainte- 
nance, the plaintiff should be given his full 
costs provided the claim is genuine and the 
amount claimed is not unreasonable. AIR 

1949 Mad 31 (39): ILR (1948) Mad 803 
(DB) • AIR 1940 Mad 547 (553) (DB) * 
AIR 1940 Mad 879 (880): ILR (1941) Mad 
255 (DB). 


24. Separate costs when may be allowed. 
— (1) Separate costs should not be allowed 
to defendants if their defence is a common 
one. AIR 1942 Cal 257 (260): ILR (1941) 
2 Cal 556 (DB) * AIR 1932 PC 13 (21); 
59 Ind App 1 • (1887) 9 All 205 (210) 

(DB) • AIR 1933 Oudh 242 (246) (DB) • 

AIR 1934 Rang 259 (260) (DB). 

[But see AIR 1932 All 337 (340): 54 
All 490 (DB).)] 

(2) Where the defences raised are differ- 

ent, separate costs can be awarded. AIR 
1956 Nag 76 (80): ILR (1955) Nag 744 
(DB) • 1954 Ker L Tim 618 (620) (DB) 

• AIR 1942 Bom 284 (288, 289); ILR 

(1942) Bom 782 (DB) * AIR 1941 Oudh 
251 (252): 16 Luck 697 (DB) * (1887) 9 All 
655 (659) (DB). 

(3) Separate costs cannot be awarded 
where separate appearances of defendants 
arc founci unreasonable. AIR 1941 Bom 16 
(16): ILR (1940) Bom 837 (DB) ® AIR 1964 
Mad 260 (263): 76 , Mad LW 772 (DB;. 
(Suit against several defendants dismissed 
with one set of costs — One defendant 
claiming separate sets of cost on ground 
that trial of suit was undertaken by him — 
Defendant in question having common 
cause with other defendants — He is not 
entitled to separate sets of costs.) 

(4) The expression “suit dismissed with 
costs’* means that all the defendants appear- 
ino senarately are entitled to their costs 

wparatcirAin 1942 Bom 284 (288): ILR 


(1942) Bom 782 (DB) * AIR 1942 Bom 
81 (82): ILR 1942 Bom 163 • AIR 1941 Bom 
16 (17): ILR (1940) Bom 837 (DB) ♦ AIR 
1939 Bom 338 (338): ILR (1939) Bom 478 
(DB). 

(5) Where a declaratory suit under S. 62 
of Hindu Religious and Charitable Endow- 
ments Act is dismissed and defendants 1 and 
2 happen to be members of the Tribunali there 
is no question of awarding any separate 
costs to them. AIR 1966 Andh Pra 123 
(128): (1965) 2 Andh WR 203, 

(6) Where there are several plaintiffs, 
they cannot be allowed separate costs even 
if they are represented by separate pleaders. 
AIR 1939 Rang 108 (111): 1938 Rang LR 
252. 

(7) Where a plaintiff seeks to avoid a 
number of alienations to different persons 
the decree for costs passed against the alie- 
nees would be a several one. AIR 1949 Mad 
113 (114). 

(8) Where in a suit by certain coparce- 
ners against trespassers and some coparce- 
ners who are arrayed on the .side of defen- 
dants, and such coparceners are found to 
have title to property equal to and joint 
with plaintiffs, a decree may be given for 
benefit of all coparceners. One of such de- 
fendants is not entitled to any separate 
co.sts. AIR 1960 All 339 (350): ILR (1960) 

1 All 481 (DB). 

25. Separate suit for costs.^ (1) Court 
having jurisdiction to pass order as to costs 
making no such order — Suit to recover 
costs is barred by res judicata. (1878) 2 
Bom 360 (362) (DB) • 1908 All WN 18 (19) 

• (1887) 9 All 474 (476). 

(2) Court awarding particular amount of 
costs — Suit for costs not awarded will b# 
barred by res judicata. (1886) 8 All 452 
(461) (DB) • (1876) 1 Bom 467 (468) (DB) 

* AIR 1932 Lah 257 (258); 13 Lah 551 
(DB) • AIR 1959 Andh Pra 601 (603, 604): 
(1959) 2 Andh WR 371 (DB). (26 Deccan 
LR 890 Dissented from.) 

(3) When the Court in the prior proceed- 
ing had no jurisdiction to order costs, a 
subsequent suit will lie for its recovery. 

11886) 8 All 452 (461). 

[But see AIR 1922 All 143 (144).] 

(4) Where costs are awarded by an exe- 
cutable decree or order, no suit will lie to 
recover the costs so awarded as the same 
will be barred by S. 47. AIR 1946 Mad 
345 (346) • AIR 1932 Lah 257 (257, 258): 
13 Lah 551 • AIR 1925 Mad 279 (280): 
48 Mad 482 * (1902) 24 All 288 (291). 


(5) Where costs arc awarded by a decree 

ir order which is not executable an inde- 
pendent suit upon the judgment to;recovei 
he amount will lie. AIR Mad OT 

280. 281): 48 Mad 482 ® (1900) 33 Cal 
;eo (564). 

(6) A suit for costs against a ffiird p«- 
on on the ground ffiat ne was the 

)f, and had an interest in the suit, docs nor 
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lie in the absence of malice and want of 
probable cause. AIR 1942 All 233 (234, 
237): ILR (1942) All 832 (FB) ♦ (78) 2 
Cal 233 (260): 4 Ind App 23 (PC). 

(7) An auction-purchaser of property !n 
execution cannot sue the judgment-debtor 
lor costs of defending a suit by a third per- 
son claiming the property to be his. AIR 
1954 Mad 129 (131). 

(8) Suit based on injury to property be- 
cause of wrongful attachment under 
S 145, Cr. P. C., is maintainable though 
there is provision for award of costs in res- 
nect of proceedings under S. 145. Cr. P. C 
AIR 1968 Pat 248 (252, 253) (DB). 

26. Court having no jurisdiction to try 
— Costs. — (1) The Court returning a 
plaint for presentation to the proper Court 
can direct the plaintiff to pay the costs of 
the other side. AIR 1945 Mad 168 (169) * 
AIR 1942 Mad 35 (35). 


(2) A Court while returning a plaint for 
presentation to the proper Court cannot 
direct that Court to maxe any order as to 
cost.9. AIR 1946 Mad 345 (346) ® AIR 1945 
Mad 168 (169l 

(3) Where the Court returning the plaint 
for presentation to proper Court evidently 
docs not consider it proper to award costs 
to the defendant, the Court has jurisdiction 
to pass such order and the exercise of dis- 
cretion is not in any way capricious or arbi- 
trar>'. AIR I960 All 529 (529, 530). 


27. Appeal and second appeal against 
order as to costs.— (1) Where the direction 
as to costs is contained in a non-appeal- 
able order, the direction will not be appeal- 
able. AIR 1948 Oudh 220 (221) ♦ AIR 1918 
Upp Bur 14 (14): 3 Upp Bur Rul 61 (62) 

AIR 1932 Mad 714 (715) ® (1898) 2 J 
Mad 421 (422). 

[But see (1873) 20 Suth WR 123 (125).] 

(2) Where the direction as to costs is 
contained in an appealable order, the direc- 

'y. R? appealable. AIR 1922 All 90 
(90): 44 All 209 (DB) • (1892) 16 Bom 

241 (242) (DB) • (1881) 8 Bom 368 (370) 
(DB) ® (1886) 12 Cal 271 (272) (DB) * 

mTA ‘ 

(3) Where the direction as to costs is 
contained in a decree an appeal from the 
direction will lie only — 

(a) where the Court has not exercised any 

making the direction. AIR 
1956 Andhra 113 (113) • ILR (1953) 3 Rai 
W (188) • AIR 1940 Mad 620 (621) * 

390 (DB) • AIR 1925 Ca 1085 ho88) (DB) 

air 1918 Cal 180 (182) (DB) • 1959 
Jab LJ 217. 

(b) where the exercise of discretion is 
not judicial; in other words, where the 
direction involves a matter of nrinrfnlp 
AIR 1956 Andhra 113 (113) * AIR 1959 
Mad 12 (14) ® AIR 1958 Pat 557 (557) 
® AIR 1957 Pat 79 (82) • AIR 1954 Mad 


100 (100) • ILR (1953) 2 Cal 362 (372) 
(DB) • ILR (1953) 3 Raj 187 (188) • AIR 
1951 Bom 394 (396): ILR (1951) Bom 768 

• AIR 1943 Mad 122 (127) (DB) • AIR 
1942 Cal 257 (260); ILR (1941) 2 Cal 556 
(DB) • AIR 1939 Pat 517 (518) (DB) ® AIR 
1920 Pat 622 (625): 5 Pat L Jour 472 
(FB) • AIR 1933 All 299 (301) (DB) ® AIR 
1931 All 126 (128) (DB) • AIR 1919 All 
453 (455); 40 All 558 (562) (DB) ® (1891) 13 
All 290 (294, 295) * AIR 1929 Bom 63 (65): 
53 Bom 178 (DB) ® (1900) 2 Bom LR 254 
(255) (DB) • AIR 1918 Cal 526 (527) (DB) 
® (1866) 6 Sulh WR 187 (188, 189) (FB) 

* AIR 1915 Nag 65 (66): 11 Nag LR 189 ® 
AIR 1965 Punj 367 (369): 67 Pun LR 634 
(DB) • ILR (1959) Cut 602. 

(c) where the direction is based on a mis- 
apprehension of fact or law. AJK 1956 
Andhra 113 (113) • AIR 1944 Oudh 57 
(59) (DB) • AIR 1939 Mad 654 (655) ® 
(1892) 16 Bom 676 (682) (DB) ® AIR 1930 
Lah 234 (234) • AIR 1935 Mad 342 (344) 
(DB) • AIR 1937 Oudh 282 (283): 13 Luck 

171 (DB) • AIR 1925 Oudh 699 (699, 700) 
(DB). 

(4) It is open to the appellate Court to 
come to a different conclusion on the facts 
on which the Court below exercised its dis- 
cretion, and interfere with the order for 
costs made by the Court below. AIR 1953 
Mad 833 (833) (DB). 


(5) Discretion as to costs exercised reason- 
ably — Appellate Court will not interfere 
AIR 1949 Bom 277 (292); ILR (1950) Bom 
1 (DB) • AIR 1958 Mad 515 (515) • AIR 
1957 Pat 79 (81) • AIR 1946 Cal 249 
(258): ILR (1944) 2 C^l 487 (DB) • (1946) 
50 Cal WN 296 (299) (DB) ® AIR 1937 
Mad 40 (44): ILR (1937) Mad 479 (DB) • 
AIR 1936 Pat 68 (70) (DB) • AIR 1936 
Pat 513 (520): 15 Pat 510 (DB) * AIR 
1963 Ker 348 (349): 1963 Ker LT 656 (DB). 
(Suit for money under single mortgage — 
Defendant not allowed costs as he was not 
'agriculturist' on date of suit De- 

fendant becoming ‘agriculturist’ retros- 
pectively from date of Kerala Agriculturists 
Debt Relief Act (31 of 1958) by virtue of 
amendment in 1961 — Defendant cannot 
claim interference in appeal with decree for 
costs on basis of legal fiction.) • AIR 1962 
Cal 325 (338): (1963) 33 Com Cas 1 (DB) 
•AIR 1962 Cal 12 (19): ILR (1961) 2 Cal 
558 (DB) • AIR 1962 Madh Pra 368 (369): 
1962 Jab LJ 1128 (DB). 

(0) As a general rule, it will be assumed 
that the Court has exercised its discretion 
properly. AIR 1914 Mad 418 (420) (DB) • 
(1900) 2 Bom LR 254 (260) ♦ AIR 1959 
Mad 82 (86) (DB). 

(7) Appeal against substantive portion of 
decree and direction as to costs — Appeal 
against substantive portion abandoned — 
Appeal against direction as to costs can be 
heard. (1892) 16 Bom 241 (242) (DB) • 
AIR 1930 Bom 445 (447) (DB). 

. (8) Wliere costs have been awarded 
jointly against A and B, and A acquiesces 
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in the order, B cannot in an appeal question 
the validity of the order as to costs passed 
against A. AIR 1942 Oiidh 279 (281) (DB). 

(9) A second appeal will lie in respect of 
a direction as to costs where a second appeal 
will lie from the decree itself. AIR 1956 
Andhra 113 (113) * AIR 1940 Mad 620 
(621) ♦ AIR 1940 Mad 589 (589) ® AIR 
1939 Mad 654 (655, 656) • AIR 1919 Cal 
947 (947) (DB) * AIR 1919 All 214 (216;; 
41 All 254 (257, 258) (DB) * (1893) 15 All 
333 (333, 334) ’ AIR 1921 Cal 604 (605) 
(DB) ® (1903) 7 Cal VVN 647 (648) * AIR 
1917 Mad 876 (877) (DB) * AIR 1929 Oudh 
406 (412): 6 Luck 497 (FB) * (1903) 6 
Oudh Cas 52 (55. 57) * AIR 1920 Pat 622 
(624); 5 Pat L Jour 472 (480, 489) (FB). 

(10) The Court in second appeal will not 
examine the reasons or review the discretion 
exercised. (1912) 15 Ind Cas 429 (429, 430) 
(FB) (Low Bur) • 1955 Andli WR 779 (783) 
* (1912) 13 Ind Cas 201 (203) (Cal) * AIR 
1915 Lah 378 (379): 1915 Pun Re No. 62 
(DB). 

(11) Where in second appeal the respon- 
dent by way of cross— objections urged that 
the lower Appellate Court has erred in not 
allowing the costs to respondent particular* 
ly when it had allowed the appeals and de- 
creed the plaintiff's suit, in absence of any 
circumstance which would compel the 
Court to deprive the plaintiff of his cost, 
the second Appellate Court must interfere 
and allow costs to plaintiff accordingly. 

(1966) 2 Andh WR 46 (53): ILR (1967) 
Andh Pra 968. 

(12) An appellate Court can, where neces- 
sary, pass an order of costs in favour of a 
person who was a party to the suit but not 
to the appeal. AIR 1942 Cal 257 (260): 
ILR (1941) 2 Cal 556 (DB) • AIR 1939 
Bom 271 (277); ILR (1939) Bom 396 (DB). 

(13) Where an appeal against a summary 
dismissal of an appeal succeeds, costs al- 
lowed throughout to the successful appel- 
lant include the costs of the appeal which 
was summarily dismis.scd. AIR 1939 Bom 
493 (494). 

(14) Where direction in decree allows 
parties to bear their own costs, no appeal 
or cross-objection lies on question of 
costs. AIR 1965 All 228 (231): 1964 All 
h] 1057. 

(15) When an appeal is allowed mainly on 
ground not taken specifically by the defen- 
dant either in trial Court or in appeal until 
pointed out by Court, it will be proper to 
make costs easy in appellate Court as well 
an in trial Court. AIR 1960 All 420 (429): 
1960 All LI 193 (DB). (Parties directed to 
bear their own costs in the circumstances 
pf the case.) 

(10) Where in suit for ejectment and ar- 
rears of rent, trial Court dismissed relief 
for ejectment and decreed arrears of rent but 
Ihe appellate Court decreed ejectment vacat- 
ing decree in respect of arrears because 


they were deposited in Court, decree for 
costs passed in favour of plaintiff, plaintiff 
is entitled to costs. AIR 1953 All 218 (219); 
1952 All LJ 727. 

(17) As regards order of costs to be pass- 
ed by appellate Court, provision is made in 
S. 107, O. 41, Rr. 33 and 35. Section 35 
does not apply to order passed in appeal 
regarding costs, (1965) 6 Guj LR 474; ILR 
(1965) Guj 297 (299). 

28. Review. — (1) A Court can, when a 
strong case is made out, review a direction 
as to co.sts. AIR 1922 Pat 1 (1, 2): 6 Pat 
L lour 284 (DB) * AIR 1926 Bom 367 
(367) (DB). 

(2) The taxation of the costs is in the dis- 
cretion of the Taxing Ma.ster and the Courts 
will not interfere with it on review unless 
the taxation has proceeded on an erroneous 
principle. AIR 1942 Bom 90 (93): ILR 
(1941) Bom 606 (DB) • AIR 1926 Bom 
18 (22, 23): 50 Bom 69 (DB) • AIR 1921 
Bom 87 (87): 45 Bom 1234 * (1908) 32 Bom 
262 (267). 

(3) Where application for review on 
ground of mistake apparent on face of re- 
cord is allowed, the mistake being one that 
is shared by Court, there will be no order 
as to costs. AIR 1967 Cal 518 (522). 

29. Revision.— (1) A mistake committed 
by a Court on the point of costs is hardly 
a ground for revision. AIR 1951 Ajmer 98 
(98) • AIR 1928 Lah 800 (803) ® AIR 1930 
Mad 72 (74). 

(2) The High Court will not interfere in 
revision unless it is satisfied that the discre- 
tion has been exercised arbitrarily. AIR 
1956 Bhopal 1 (2) * AIR 1953 Mad 12 
(12) ® AIR 1952 Kutch 23 (24) * (1965) 67 
Punj LR 499 * ILR (1959) 9 Raj 1012. 

(3) A revision will lie when a Court hav- 
ing no jurisdiction makes an order of 
amendment relating to costs. AIR 1955 
Ajmer 25 (1) (25). 

(4) Where fight raised by opposite oarty 
against an award is unjustified and it leads 
to unjustified expenditure by the applicant, 
the applicant should be given costs of 
revision and those incurred in Courts below. 

AIR 1963 All 602 (606): 1963 All LJ 147 
(DB). 

(5) Where a revision by plaintiff against 
pa> ment of deficit court-fees is allmved and 
tlie Government is not represented in trial 
Court and does not support order of trial 
Court before Court of revision, no order as 
to costs should be passed against Govenv 
nient. AIR 1966 Goa 1 (8, 17) (FB). 

(6) If a wrong principle has been adopt- 
ed by the Court below in matter of award- 
ing co.sts either under S. 35 or under O. 0. 

R. 17 or O. 9. R. 9 or O. 9, R. 13 Givi 
P. C. or any other provision, the revisional 
Court will lie entitled to interfere as that 
will be procedural inegiilarity falling 

.S. 115 (c). AIR 1961 Madh Pra 169 (171): 
1961 J^ib LJ 931. 
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(7) Where a revision petition arising from 
a sales tax case involving complicatea ques- 
tion is allowed which otherwise but for 
Government Counsel and another counsel 
would have been dismissed as the case was 
argued bv junior in absence of petitioner's 
law>'er, the petitioner is entitled to costs. 
AIR 1963 Mys 141 (147): 40 Mvs LJ 774 
(DB). 

(8) A successful respondent to a revision 
petition must have his costs where the revi- 
sion has been filed to delav the proceed- 
ings. 1965 Cur LJ 256: 67 Punj LR 488. 

30. Letters Patent Appeal — (1) An order 
as to costs is a jud^ent within the mean- 
ing of Cl. 15 of the Letters Patent. AIR 
1919 Mad 678 (678): 42 Mad 352 (FB). 
(Overruling (1907) 17 Mad L Jour 569 
(FB).) • AIR 1954 Bom 35 (37): ILR (19541 
Bom 21 (DB). 

(2) The question that no costs should 
have been awarded by the first appellate 
Court cannot be raised in Letters Patent 
Appeal when it was not urged before the 
Single Judge. AIR 1942 Pat 317 (319) (DB). 


30A. Appeal before Supreme Court. — 

(1) Costs are essentially in the discretion 
of the courts. Orders disallowing costs to 
parties supported by good reasons are not 
interfered in appeal before Supreme Court 
AIR 1969 SC 255 (257); (1969) 1 SCJ 344 * 
AIR 1969 SC 493 (496): (1969) 1 SCJ 706. 

(2) Where the appeal in Supreme Court 
is allowed but the appellant had not ao- 
ncared before the High Court to assist the 
Court, there will be no order as to costs to 
the appeal in Supreme Court. AIR 1968 SC 
438 (441): (1968) 1 SCR 536 • AIR 1969 
SC 586 (590). 


(3) Where controversy arises because of 
ambiguity in relevant provisions of certain 
Act, it is a fit case where the parties may 
be directed to bear their own costs throu^- 
out. AIR 1966 SC 1358 (1361): (1966) 1 
SCR 695. 


(4) There will be no order as to cost 
throughout where the main respondent i 
the Supreme Court and below was a Coui 
itself, and ordinarily no costs are grante 
against a Court. AIR 1964 SC 489 (492! 
(1964) 1 SCR 362. 

(5) Where in appeal with special leav 
before Supreme Court, there has been negli 
gence in drawing up the statement of th 
case and an attempt has been made b 
several endorsements to support a claim fo 
costs for drawing up the statement of 
case as well as tor settling the statement 
in taxing the bill of costs as between ad 
vocate and client the Taxing Officer wil 
not award any cost to the advocate. All 
1963 SC 1182 (1184): (1962) Suppl 3 SC] 
476. 


^ manufacturer of a ground- 
nut oil filed appeal by special leave against 
order of High Court lefecting his petition 


to review his claim for benefit of e.xemption 
under Madras General Sales Tax Act, and 
Turnover and Assessment Rules for certain 
vears on basis of decision in AIR 1961 SC 
412, and the Respondent State having 
failed in the objections raised the appeal or 
the manufacturer is allowed, there is no 
justification for the plea of Respondent 
State that costs should not allow events and 
that the appellant should be deprived of its 
right to costs. AIR 1904 SC 1372 (1379); 
(1964) 5 SCR 174. 


31. Right of contribution for costs pay- 
able under joint decree. — (1) Where A and 
B join and sue C and the suit is dismissed 
with costs and such costs are paid by A 
alone, he will be prima facie entitled to 
claim contribution from B for his share of 
the costs. AIR 1923 All 67 (70. 71): 45 All 
99 (DB) ® AIR 1924 Oudh 48 (49): 26 Oudh 
Cas 196 * AIR 1921 All 372 (373, 374): 43 
All 77 (DB) (1911) 9 Ind Cas 1023 (1023J 
(Mad). 


(2) Where A and B join together and 
bring a suit against C which is false to 
their owm knowledge, and the suit is dis- 
missed \sith costs, A and B are in the posi- 
tion of joint tort-feasors and there is no 
right of contrihution between them AIR 
1923 All 67 (70, 71): 45 All 99 (DB) ® AIR 
1920 Pat 185 (186) (DB). 

(3) Where C sues A and B and the suit 
Is decreed with costs, and A, after paying 
the whole costs sues B for contribution, 
there IS no right of contribution between 
A and B unless there is an express contract 
or some equify between them, which gives 
a right of contribution. AIR 1923 All 67 
(70, 71): 45 All 99 (DB) • (1912) 22 Mad 
L Jour 406 (408) (DB) * (1910) 32 All 583 
(588) (DB) * AIR 1932 Mad 146 (147). 

[See also AIR 1969 SC 552 (555): (1968) 
2 SeWR 351.] 

(4) Where the parties stand on an equal 
footing, the fact that one judgment-debtor 
has been compelled to pay the entire 
amount due, in itself may constitute an 
equity between them. AIR 1921 Oudh 128 
(129); 24 Oudh Cas 148 (DB). (Overruling 
(1907) 10 Oudh Cas 108.) • AIR 1934 Cal 
709 (710): 61 Cal 864 ® AIR 1930 Bom 
506 (507): 55 Bom 94. 

(5) Defence.s of A and B antagonistic •— 
There is no right of contribution. AIR 1923 
All 67 (70, 71): 45 All 99 (DB) AIR 
1918 All 328 (.329): 40 All 672 (DB) • 
(1897) 19 All 462 (464) (DB). 


n ana o coiiuaing or conspiring to- 
gether and raising defences — A who has 
paid whole costs cannot compel contribu- 
tion from B. (1897) 24 Cal 330 (334) (DB). 

(7) Suit against A and B — A admitting 
claim and B contesting suit — Suit decreed 
with costs against both — B paying whole 
costs — B cannot sue A for contribution. 
AIR 1937 All 227 (228). 


32. Enforcement of order or decree as to 
costs. ~ ( 1 ) A decree in a probate case 
directing that the costs of both the parties 
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should be paid out of the estate cannot be 
executed by one party against the other; the 
proper course is to sell or mortgage a suffi- 
cient portion of the estate to pay off the 
costs of the parties. AIR 1914 Cal 827 
(828). 

(2) Where a District Judge while acting 
under a scheme of management of a chari- 
table institution made an order as to costs, 
it was held that the order was not execut- 
able in a Civil Court. AIR 1942 Bom 97 
(98) (DB). 

(3) Where legal representatives of deceas- 
ed appellant is brought on record on his 
application, and his application for stay of 
execution of decree against which appeal 
is pending, is dismissed by order simpficiter 
with direction to pay costs, the order is 
executable by applicant's arrest and deten- 
tion in civil prison. (1965) 6 Guj LR 474: 
ILR (1965) Guj 297 (300, 301). 

33. Enforcement of solicitor's Hen foi 
costs. — (1) A solicitor has a lien for his 
costs on any funds or sum of money reserv- 
ed for, or which became payable to his 
client in the suit. AIR 1955 Bom 126 (131): 
ILR (1954) Bom 1432 (DB) • AIR 1939 
Bom 250 (252): ILR (1939) Bom 307 (DB) 
® AIR 1924 Mad 793 (795) (DB) • AIR 
1932 Bom 363 (365) • AIR 1931 Cal 734 
^734): 58 Cal 1034 (DB) • AIR 1931 Mad 
183 (184). 

(2) Where the amount reaches the hand* 
of the client, there will be no question of 
declaring a lien thereon or giving a charg- 
ing order thereon. In such an event the 
solicitor must obtain a pay order and exe- 
cute the same against his client. AIR 1959 
Bom 162 (166, 167): 60 Bom LR 999. 

(3) The High Court has a summary juris- 
diction over its suitors for the purpose of 
enforcing solicitor’s lien. AIR 1955 Bom 
126 (131, 132): ILR (1954) Bom 1432 (DB) • 
(1909) 30 Bom 27 (33) ® (1891) 16 Bom 
152 a57) ® AIR 1941 Cal 144 (146): ILR 
(1940) 2 Cal 102 • AIR 1920 Cal 122 (124): 
46 Cal 1070 ® (1872) 9 Beng LR (App) 19 

(19). 

[But see (1894) 21 Cal 85 (91, 92) ® 
(1881) 7 Cal 401 (402) ® (1908) 35 Cal 171 
(174).] 

34. Construction of decree as to costs.— ■ 

(1) An order by a Court returning the plaint 
for presentation to proper Court that “costs 
will be costs in the cause” cannot be cons- 
trued as giving the defendant in the suit 
absolute right to the costs irrespective of 
the result of the subsequent proceedings. 

AIR 1946 Mad 345 (346). 

(2) ^ere there are several defendant.^ 
and there is no specific direction for sepa- 
rate costs only a single set of costs will be 
payable. (1878) 2 Cal L Rep 152 (153, 154) 

• AIR 1924 Bom 317 (318): 48 Bom 348 

* AIR 1935 Pat 41 (41, 42). 

(3) Where costs are awarded against a 
number of defendants without indicating the 


proportion, the order is taken to mean that 
the defendants are jointly and severally lia- 
ble. AIR 1955 Mad 721 (721) * AIR 1923 
Pat 215 (216) (DB). 

(4) Where a suit by a junior member of 
a Malabar sub-tarwad is simply “dismissed 
with costs” the natural inference is that the 
Court which passed the decree intended that 
the plaintiff alone should be made liable foi 
the costs and not his tarwad. AIR 1956 
Trav-Co 271 (272): ILR (1956) Trav-Co 
873 (DB). 

(5) A Court cannot import into the de- 
cree for costs anything which is not express- 
ly or by necessary implication specified 
therein. AIR 1944 Bom 100 (102. 104): ILR 
(1944) Bom 12 AIR 1927 Cal 906 (907) 
• AIR 1930 Cal 465 (466): 57 Cal 469. 

(6) Where a decree directs “the plaintiff 
to pay the costs of the defendant” the fad 
that the plaintiff was permitted to file the 
suit in forma pauperis and the fact that the 
Government waived the collection of court- 
fees from him are matters extraneous to the 
consideration of the question of construc- 
tion of the decree. AIR 1949 Mad 789 
(790). 

(7) A final decree in a suit for mesne 
profits providing for payment of court-fee 
by the plaintiff implies that if the plaintiff 
pays the same the defendant would be lia- 
ble for the same. AIR 1943 Mad 689 (689, 
690). 

(8) Where in an interlocutory application 
or in an appeal on a preliminary question 
the order is that the costs shall be costs in 
the cause, then such costs follow the gene- 
ral costs of the action. AIR 1956 Pepsu 103 
(104): ILR (1956) Patiala 121. 

(9) Where A obtained a decree with costs 
against B and on appeal B was allowed to 
withdraw from the appeal and was dismis.*- 
ed from the suit, no order being made as 
to the costs of the appeal, it was held that 
the order of the Appellate Court was not to 
absolve the defendant from his liability for 
costs under the decree of the first Court. 
(1912) 16 Ind Cas 381 (382) (DB) (Cal) • 
AIR 1923 Bom 206 (206, 207): 47 Bom 
559 (562). 

(10) If a judgment includes costs, it im- 
plies costs allowed by the rules. If costs 
which are not permissible under the rules 
are included in the decree it is the duty of 
the Court to correct the decree so as to 
make it in conformity with the judgment. 

AIR 1935 Cal 619 (620): 63 Cal 181 (DB) 

® AIR 1966 Orissa 225 (227): (1965) 7 
OJD 275 ® AIR 1962 Pat 36 (38, 39): 
1961 BLJR 530. (As duty to amend decree 
primarily rests with Court even in the ab- 
sence of application from interested party, 
plea of laches or plea of failure of applicant 
to object at the time of preparation of decree 
is not available against his application. 

1932 All 337 and AIR 1945 Pat 184, Rel. 
on.) , 

(11) Where judgment of Su^eme Courl 
awarded costs of appeal in High Court, 
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35A®^. Compensatory costs in respect of false or vexatious claims or defences. — 

(1) If in any suit or other proceeding, a[including an execution proceeding but ex- 
cluding an appeal], any party objects to the claim or defence on the ground that 
the claim or defence or any part of it is, as against the objector, false or vexatious 
to the knowledge of the party by whom it has been put forward, and if theie- 
after, as against the objector, such claim or defence is disallowed, abandoned or 
withdrawn in whole or in part, the Court, ajif it so thinks fit], may, after record- 
ing its reasons for holding such claim or defence to be false or vexatious, make an 
order for the payment to the objector by the party by whom such claim or defence 
has been put forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment of an amount ex- 
ceeding one thousand rupees or exceeding the limits of its pecuniary jurisdiction, 


whichever amount is less: 

Provided that where the pecuniary 
exercising the jurisdiction of a Court of 

Section 35 — Note 34 (contd,) 
costs of application for leave to appeal are 
also included therein. (1959) 63 Cal WN 
403 (403) (DB). 

(12) The expression ‘the contesting defen- 
dant shall pay the costs of plaintifi’ in a 
judgment in a pauper suit should be assign- 
ed its natural meaning as entitling the plain- 
tiff to recover from the defendant full costs 
of the suit, including the court-fee payable 
on the plaint. Court s direction to plaintiff 
to pay Court-fee to Government will not 
prevent Court from requiring defendant to 
pay full costs of plaintiff including court- 

fee. AIR 1962 Mys 201 (203): 40 Mys IJ 
295. 

(13) Expression "emenses of commission” 
denotes only fees paid to Commissioner and 
other expenses directly incidental to the 
issue ana execution of commission and does 
not include costs of opponent’s pleader or 
expenses which the opponent himself may 
have to incur to go to the place where com- 
mission is to examine witness. 1969 Jab LJ 
304: 1968 MPLJ 425 (DB). 

(14) Where an appellate decree confirms 
the decision of the trial Court but merely 
makes a variation in regard to the order 
as to costs either in favour of a party or 
the other, such a variation will not affect 
the character of the decree which in law 
amounts to a decree of affirmance. AIR 
1961 SC 1795 (1804): (1962) 2 SCR 452. 

35. Writ proceedings. — (1) No doubt 
the rule that costs should follow the event 
would apply even to proceedings under the 
writ jurisdiction unless of course some so- 
cial reason can be shown for making an order 
otherwise. In a mandamus proceeding it is 
not proper that a decision on question of 
damages which the petitioner may eventual- 
ly suffer should be given. AIR 1959 All 226 
(229, 230): 1958 All LJ 879 (DB) • AIR 
1965 Cal 281 (282); 68 Cal WN 1028. (Sus- 
pension of Government employee from ser- 
vice — Allegations found untenable — 
Reinstatement — Proceedings under Art. 226 
by employee for direction to pay arrears of 
salaiy — Writ allowed — Employee en- 
titled to cast.) • AIR 1965 Punj 879 (880): 
07 Pun LR 319. (Where petitioner was a poor 


limits of the jurisdiction of any Co'irt 
Small Causes under the Provincial Small 

lady and was holding a minor job of which 
she had been deprived.) 

(2) W'hen in petition under Art, 226, 
new law point is raised by respondent and 
the petition is dismissed on that, peitioner 
cannot be saddled with costs. (1966) 68 Pun 

LR 888. 

SECTION 35A — SYNOPSIS 

1. Scope and object. 

2. "Party by whom such claim or defenca 
has been put forward.” 

3. Appeal. 

4. Revision. 

5. Limitation. 

TOPIC INDICATOR 

Writ Petitions — See Note 1. 

Proceedings before Election Tribunal — 
See Note 1. 

Proceedings under Provincial Insolvency 
Act — See Note 1. 

1. Scope and object.— (1) Section 35A is 
intended to deal with cases for which the 
exercise of the ordinary discretion of the 
Court under S. 35 would not afford a suffi- 
cient compensation. AIR 1953 Mad 583 
(587): ILR (1953) Mad 722 (DB) ® 1963 
Ker LT 558. 

(2) The costs that can be awarded under 
this section are compensatory and not penal. 
(1949) ILR (1949) All 135 (143) * AIR 
1967 Mys 65 (66): (1965) 2 Mys LJ 93 
AIR 1966 Andh Pra 179 (180): (1964) 2 
Andh WR 400. (No specific finding by coi^t 
that claim was false or vexatious to the 
knowledge of plaintiff — Appellate Court 
not entitled to exercise discretion vested 
under S. 35A and award costs.) 

(3) The claim must be false or vexatious 
to the knowledge of the partv raising it and 
it must have been disallowed, withdrawn or 
abandoned. AIR 1953 Mad 583 (587): ILR 
(1953) Mad 722 (DB) • AIR 1952 Mad 609 
(613) (DB) ♦ AIR 1947 All 147 (149): ILR 
(1947) All 186 (DB) • AIR 1936 Oudh 67(72): 
11 Luck 486 (DB) • AIR 1937 Pat 477 
(479) * AIR 1930 Nag 138 (134) * AIR 
1959 Andh Pra 204 (206); 1959 Cri LJ 428: 
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Cause Courts Act, 1887, t'[or under a corresponding law in force in c[any part of 
India to which the said Act does not extend] ] and not being a Court constituted 
<^[under such Act or law], are less than two hundred and fifty rupees, the High 
Court may empower such Court to award as costs under this section any amount 
not exceeding two hundred and fifty rupees and not exceeding those limits by more 
than one hundred rupees: 

Provided, further, that the High Court may limit the amount which any 
Court or class of Courts is empowered to award as costs under this section. 


(3) No person against whom an order has been made under this section shall, 
by reason thereof, be exempted from any criminal liability in respect of any claim 
or defence made by him. 

(4) The amount of any compensation awarded under this section in respect 
of a false or vexatious claim or defence shall be taken into account in any subse- 
quent suit for damages or compensation in respect of such claim or defence. 

[aaj Inserted by the Civil Procedure (Amendment) Act, 1922 (IX of 1922), Sec. 2, 
which under S. 1 (2) thereof may be brought into force in any State by the Stale 
Government on any specified date. It has become operative throughout the terri- 
tories to which the Code extends from the date referred to in S. 1 (2) of that 
Act — See Sec. 19 of the Code of Civil Procedure (Amendment) Act, 1951 (II of 
1951). 


Section 35-A — > Note 1 (contd.) 

ILR (1957) Andh Pra 399 (DB) ® 1963 Ker 
LT 558 ® (1969) 1 Andh WR 307. (Award- 
ing costs against witnesses is something 
foreign to the scope of S. 35-A.) 

(4) The awarding of compensatory costs 
under this section is not obligatory. The 
Court may refuse to grant compensatory 
costs in the circumstances of a case. AIR 
1946 Cal 163 (167): ILR (1944) 2 Cal 346 
* AIR 1938 All 266 (271): ILR (1938) All 
370 (DB) • 64 Bom LR 29: 1962 Nag LJ 
118. 

(5) The past activities of the plaintilF in 
filing suits and his propensity to file suits 
for getting properties, should not be consi- 
dered in awarding costs under this section. 

AIR 1952 Mad 609 (613) (DB). 

(6) The highest altruistic motives would 
be no defence against a claim under S. 35-A. 
(1950) 54 Cal WN (2 D R) 71 (88) (DB). 

(7) An order under this section has to be 
passed after recording reasons for holding 
the claim or defence to be false or vexa- 
tious. AIR 1943 Mad 286 (288). 

(8) The High Court has no power to 
award compensatory costs in respect of revi- 
.sion proceedings. (1938) 42 Cal WN 658 
(659). 

(9) Where an application for transfer of a 
case under S. 24 is found to be frivolous, 
the opposite party must be allowed substan- 
tial costs. AIR 1945 Oudh 233 (235): 20 
Luck 382. 

(10) Application for writ of certiorari — 
Application for temporary injunction pend- 
ing grant of writ — Suppression of material 
facts in application — Exemplary costs 
awarded. AIR 1953 Trav-Co 26 (31): ILR 
(1951) Trav-Co 667. 

(11) The section does not apply to pro- 
ceedings under the C. P. and Berar House 


Rent Control Order. ILR (1954) Nag 567 
(570) (DB). 

(12) Section 35A applies to proceedings 
under the Provincial Insolvency Act (192(5). 
AIR 1935 Nag 207 (208): 31 Nag LR 365. 

(13) In mandamus proceedings it is not 
proper that a decision on the question of 
damages which the petitioner may eventually 
suffer should be given. AIR 1959 All 226 
(229): 1958 All LJ 879 (^DB). 

(14) Election Tribunal has no jurisdiction 
to award costs. 1961 All LJ 368 (369). 
(Case under S. 12 (c) U. P. Panchayat 
Raj Act, 26 of 1947.) * AIR 1965 Mys 62 
(64): (1964) 1 Mys LJ 357 (DB). (Case 
under S, 13 (2) of Mysore Village Pan- 
chayats and Local Boards Act, 1959.) 

(15) Where claim of plaintiff is based 
upon injury to property attached under 
S. 145, Cr. P. C. and there is no claim for 
damages for malicious prosecution, the suit 
is maintainable, thou^ there is provision 
for award of cost under S. 145, Cr. P. C. 
AIR 1968 Pat 248 (252, 253) (DB). 

(16) Court exercising the jurisdiction of 
Court of Small Causes has the power under 
sub-sec. (2) of Sec. 35-A to award compen- 
satory costs within the limits of its own 
pecuniary jurisdiction and so long as that 
power is exercised within its own limits, no 
question of empowering by the High Court 
arises. (’55) 8 Sau LR 202 (204). (AIR 1926 
All 554, Dissented from.) 

2. "Party by whom such claim or defence 
has been put forward.’*— (1) The section 
empowers a Court to pass an order for wm- 
pensatory costs against the party by whmn 
the false claim has been put forward. The 
next friend of a minor plaintiff can, 
fore, be made liable for such costs. AIK 

1944 Mad 81 (81). ^ 

(2) Where one of the defendants w me 
real actor or instigator behind the plaintur* 
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[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1956 (66 of 1950) 

Sec. 4 (M-1957). 

[b] Inserted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951) S. 7 
(1-4-1951). 

[c] Substituted for “a Part B State” by A,L.O. (No. 2), 1956 (1-11-1956). 

[d] Substituted for "under that Act” by the Code of Civil Procedure (Amendment) 
Act. 1951 (2 of 1951), S. 7 (1-4-1951). 


Uttar Pradesh 


STATE AMENDMENT 


In Section 35-A. for the e.visting sub-section (1), the following shall be substituted: — 
"(1) If in any suit or other proceeding, including proceedings in execution, but 
not being an appeal or revision, tlie Court finds that the claim or defence or any part 
tliereof is false or vexatious to the knowledge of the party by whom it has been 
put for\vard and if such claim or defence or such part is disallowed, abandoned or 
withdrawn in whole or in part, the Court may, after recording its reasons for hold- 
ing such claim or defence to be false or vexatious, make an order for the payment 
to the successful party of costs by way of compensation irrespective of the decision 
on other issues in the case.” — U. P. Act 24 of 1954, Sec. 2 and Schedule, Item 5, 
Entr>' 1 (30-11-1954). 

PART U 
EXECUTION 

GENERAL 


36. Application to orders. — The provisions of this Code relating to the execu- 
lion of decrees shall, so far as they are applicable, be deemed to apply to the 
execution of orders.^ 

[Compare 1882, S. 649, para. 1.] 

[aj Section 36 is extended to Amindivi Islands which now form part of the Union 
Territory of Laccadive, Minicoy and Amindivi Lslands, to which the Code is 
extended by Reg. 8 of 1965 and to the East Godavari, West Godavari and V'isakha- 
patnam Agencies which are now districts in the Stale of Andhra Pradesh : See 
Section 1 (3), Proviso. 


Section 35A — Note 2 (contd.) 
vexatious claim, the Court can pass an 
order for compensatory costs both against 
the plaintiff and the defendant. AIR 1945 
Mad 84 (85): ILR (1945) Mad 407 (DB). 

3. Appeal. — (1) There is no right of ap- 
peal against an order refusing to grant com- 
pensatory costs. ('54) AIR 1954 Nag 192 
(192): ILR (1954) Nag 280. 

(2) An order under this section passed by 
a Small Cause Court is appealable to the 
District Judge under S. 24 of the Provincial 
Small Cause Courts Act. AIR 1926 All 554 
(555). 

(3) Grant of interest pendente lite — Excr- 
ete of discretion by lower Court in favoui 
of contract rate — No interference in ap- 
peal — Lower Court i.s justified in taking 
mto consideration the filing of vexatious 
defences taken while awarding interest. 1963 
Jab LJ 779 (781) (DB). 

4. Revision. — (1) An order for compen- 
satory costs in a case to which this section 
does not apply is one without jurisdiction 
and can be set aside in revision. AIR 1937 
Pat 477 (479). 

(2) A revisional Court will not interfere 
with an order under the section unless the 
Court has proceeded on some perverse or 


wrong consideration or has disregarded the 
ordinary rule of law relating to the award- 
ing of costs. AIR 1954 Nag 192 (192); ILR 
(1954) Nag 280 • AIR 1951 Mad 655 (655). 

(3) In tne case of an order under this 
section passed by a Court of Small Causes, 
even though an appeal lies to the District 
Judge under S. 24 of the Provincial Small 
Cause Courts Act, the High Court may 
entertain a revision application under S. 25. 
(1955) 8 Sau LR 202 (204) ♦ 1963 Ker LT 
558. (AIR 1926 All 554 and AIR 1933 Oudh 
477, Rel. on.) 

5. Limitation. — (1) An order for pay- 
ment of special costs, when it forms part 
of a decree, is entitled to the benefit of 
Art. 182 (2) of the Limitation Act of 1908. 
AIR 1954 Nag 272 (274); ILR (1954) Nag 
418 (DB). 

SECTION 36 — SYNOPSIS 

1. Principle and scope. 

2. "Execution,” meaning of. 

3. "Orders.” 

4. What decrees may be executed. See 

S. 38. 

5. Who may apply for execution. See 

O. 21. R. 11. 

6. Against whom execution may be had.— 

See O. 21. R. 11. 
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TOPIC INDICATOR 
Amended decrees and forms — See S. 38. 
Executability of orders like decrees does 
not make the former decrees — See 
Note 1. 

Execution of order — See Note 3. 

Mesne profits, decree or order for — See 
Section 38. 

Mode of execution — See Note 2. 

Orders under other enactments — See 
Note 3. 

1. Principle and scope. — (1) The principle 
underlying the section is that every Court 
has an inherent power to have its orders 
carried out. AIR 1956 Madh B 229 (230) 

• (1907) 34 Cal 860 (862) (DB) ♦ AIR 1921 
Pat 152 (154): 6 Pat L Jour 304 (DB) ® 
(1910) 6 Ind Cas 386 (387) (DB) (Cal). 

(2) The fact that the provisions appli- 
cable for the execution of decrees apply 
to the execution of orders, does not make 
such orders “decrees” for all purposes. 
Where an order is itself not appealable an 
order passed in execution of that order 
cannot also be appealable. Where a non- 
appealable order, for costs, is sought to be 
executed and on objection being raised 
thereto the matter is decided under S. 47, 
such decision will not be appealable as a 
“decree”. AIR 1919 Mad 23 (23) (DB). 

(3) An order dismissing an application for 
execution of an order for costs would be 
one under Section 47. AIR 1925 Cal 57 
(58, 59): 52 Cal 269 (DB). 

[But see AIR 1915 Mad 1222 (1223) 
(DB) * AIR 1947 Cal 18 (19): ILR (1946) 
2 Cal 444 (DB).] 

(4) By virtue of Section 36, Order 21, 
Rule 35 (2) applies to an order for joint 
possession. AIR 1966 SC 470 (475): (1966) 

1 SCR 623. 

2. “Execution”, meaning of.— (1) Execu- 
tion is the enforcement of decrees and 
orders by process of Court, so as to enable 
the judgment-creditor to recover the fruits 
of the judgments. (1882) 9 Cal 773 (776, 
777) (DB). 

(2) The rateable distribution of the pro- 
ceeds of an execution sale among a number 
of rival decree-holders is a mode of execu- 
tion and hence Section 73 applies to the 
execution of orders by virtue of this sec- 
tion. AIR 1954 Cal 6 (7): ILR (1955) 1 
Cal 148 ® AIR 1941 Lah 273 (273, 274): 
ILR (1942) Lah 460 (DB). 

(3) The functions of an executing Court 
are judicial and not merely ministerial. 
(1870) 7 Bom HCR (AC) 37 (41) (DB). 

3, “Orders.” — (1) This section is applica- 
ble to all orders which can be included in 
the definition of the term “order” in Sec- 
tion 2, Clause (14). AIR 1956 Madh B 
229 (230) ® AIR 1954 Cal 6 (7) * (1949) 
.53 Cal WN 310 (317) * AIR 1915 Mad 
1222 (1223) (DB) * AIR 1934 Bom 452 
(457): 59 Bom 10 ® AIR 1925 Cal 57 (58. 
59)* 52 Cal 269 (DB). (Dissenting from 10 
Cal WN 234.) * AIR 1936 Lah 696 (698) 


(DB) ® AIR 1919 Mad 894 (895) (DB) * 
AIR 1925 Rang 189 (191): 2 Rang 673 (DB) 
* AIR 1926 Sind 119 (120): 20 Sind LR 216. 

[But see AIR 1956 All 79 (80) (DB). 
(AIR 1934 Bom 452: 59 Bom 10 and C49) 
53 Cal WN 310, Dissented from.)] 

(2) Section is not limited to orders made 
under the Code. AIR 1934 Bom 452 (457): 
59 Bom 10. 

(3) In view of Section 36, orders of the 
Court executing award under the Bombay 
Agricultural Debtors’ Relief Act (28 of 194'p 
holding that application for execution is 
not maintainable, or that satisfaction alleged 
is not proved, fall under Section 47, Civil 
P. C. ((1957) 59 Bom LR 610, Overruled; 
(1957) 59 Bom LR 689, Rel. on.) • AIR 
1969 Bom 74 (76): 70 Bom LR 438 (DB). 

(4) A payment order under Section 186 
of the Companies Act, 1913, is to be re- 
garded as equivalent to a decree and en- 
forceable as such by reason of Section 199 
of that Act. AIR 1941 Lah 273 (274): ILR 
(1942) Lah 460 (DB) ® AIR 1918 Lah 211 
(212): 1918 Pun Re No. 92. 

(5) An order under Section 34, Cl. (e) 
of the Guardians and Wards Act is not 
executable as a decree. AIR 1918 Mad 
389 (391): 41 Mad 241 (DB). 

(6) An order under the Guardians and 
Wards Act directing the guardian to bring 
in the money which is due from him upon 
a proper scrutiny of account is not execu- 
tame as a decree, since the Guardians and 
Wards Act provides a special procedure of 
enforcing orders passed under it by proceed- 
ing under Section 45 of that Act. AIR 
1942 Pat 422 (424, 425): 21 Pat 223 (DB). 

[But see AIR 1925 All 457 (457).] 


(7) An order for costs passed by a Dis- 
trict Judge not in his judicial capacity but 
as a persona desimata under a scheme 
Framed by a Court for reflating and mana- 
ging a charitable institution is not capable 
of execution under this Code. AIR 1942 
Bom 97 (98) (DB). 

(8) An order by the Court after the issue 
of a commission, that a further sum should 
be deposited to cover the expenses of a 
commission cannot be enforced as a decree. 

AIR 1947 Sind 1 (2): ILR (1946) Kar 349 
(FB). ^ , 

(9) An order for payment of the expen- 
ses of the commission in a partition suit is 
an “order” within Section 2 (14) and is 
executable under this section. AIR 1957 
Pat 501 (502) (DB). (AIR 1947 Sind 1. Not 

Followed.) - 

(10) Execution of pre-emption orders tor 

delivery of possession under Section 24 (8; 
of the West Bengal Non-Agricultural Te- 
nancy Act, 20 of 1949, wiir be levied xn 
the Civil Court and in accordance toe 
Code of Civil Procedure. AIR 1957 Cal 

335 (335) (DB). . . . 

(11) As to procedure for punishing w 
disobedience of order of ‘empora^ injun^ 
lion under Order 39. Rule 1. see Order 
Rule 1. Order 39, Rule 2 and the foUow 
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37.<^ Definition of Court which passed a decree. — The expression “Court 
which passed a decree,” or words to that effect, shall, in relation to the execution 
of decrees, unless there is anything repugnant in the subject or context, be deemed 
to include, — 

(a) where the decree to be executed has been passed in the exercise of 

appellate jurisdiction, the Court of first instance, and 

(b) where the Court of first instance has ceased to exist or to have jurisdic- 

tion to execute it, the Court which, if the suit wherein the decree was 
passed was instituted at the time of making the application for the 
execution of the decree, would have jurisdiction to try such suit. 

[1882, S. 649, para. 2; 1877, S. 649; 1859, S. 296.] 

[a] Section 37 is extended to Amindivi Islands which now form part of the Union 
Territory of Laccadive, Minicoy & Amindivi Islands, to which the whole Code is 
extended by Reg. 8 of 1965 [1-10-1967], and to the East Godavari, West Goda- 
vari and Visakhapatnam Agencies in the State of Andhra Pradesh, see Proviso to 
Sec. 1 (3). With effect from 1-11-1956 jurisdiction of Kerala High Court has been 
extended to the Union Territory of Laccadive, Minicoy and Amindivi Islands, see 


Sec. 60 of Act 37 of 1956. 


Section 36 — Note 3 (contd.) 

ing cases. ILR (1952) 1 Cal 21 (25) ♦ AIR 

1961 Andh Pra 482 (483). (Disobedience 

of mandatory injunction — O. 21, R. 32 (1) 

applies.) ® AIR 1963 Andh Pra 136: (1962) 

2 Andh WR 25 (DB).) • AIR 1969 Guj 28 

(DB). 

4. What decrees may be executed. — See 

Section 38. 

5. Who may apply for execution. — See 

Order 21, Rule 11. 

6. Against whom execution may be had. 
— See Order 21, Rule 11. 

SECTION 37 — SYNOPSIS 

1. Scope and object. 

2. Decree by appellate Court. 

3. Court of first instance ceasing ’:o exist. 

4. Court of first instance ceasing to have 

jurisdiction to execute decree. 

TOPIC INDICATOR 

“Court which passed a decree” — Sec 
Note 1. 

Decree for money — See Note 4. 

“Deemed to include" — See Note 1. 

Distribution of business by District Tudee 
— See Note 4. 

Transfer of area in which the judgment- 
debtor lives — See Note 4. 

Special class of persons — Jurisdiction 
over — See Note 4. 

1. Scope and object.--(l) Under S. 38 a 
decree may be executed either by the Court 
which passed the decree or by the Court 
to which it is sent for execution. A decree 
cannot ordinarily bo executed by any other 
Court. AIR 1952 Pat 4 (7): 30 Pat 1135 
(DB) • AIR 1958 Andh Pra 763 (765) (DB). 

(2) The ^expression “Court which passed 
the decree includes the Courts mentioned 

classification 

of Civil Courts under the Civil Courts Acts 
{e. g S. 3 of Bengal, Agra and Assam Civil 
Courts Act) IS hardly a relevant considera- 


tion. AIR 1952 Pat 4 (7): 30 Pat 1135 
(DB) • 1965 BLJR 628; ILR 44 Pat 742. 

(3) The object of the section is to avoid 
the cumbrous procedure which would re- 
sult if the Court which actually passed the 
decree be held to be the only Court which 
could execute it. (1908) 35 Cal 974 (978) 
(DB). 

[See also Madh B LJ 1954 HCR 1571 
(1575).] 

(4) The definition is only an extension 
of the literal meaning of the expression and 
it does not exclude the Court which ac- 
tually passed the decree. AIR 1920 Mad 
427 (433): 42 Mad 821 (FB) * AIR 1932 
Mad 260 (262) * (1901) 28 Cal 238 (241) 
(DB). 

[But see AIR 1942 Cal 321 (322, 323): 
ILR (1942) 1 Cal 289 (DB).] 

(5) The following Courts fall under the 
detinilion: 

(1) The Court of first instance which 

actually passed the decree. 

(2) The Court of first instance in the 

case of appellate decrees. 

(3) Where the Court of first instance 

has ceased to exist, the Court 
which would have jurisdiction to 
try the suit at the time of exe- 
cution. 

(4) Where the Court of first instance 

has ceased to have jurisdiction 
to execute the decree, the Court 
which, at the time of execution, 
would have had jurisdiction to 
try the suit. Madh B Lf 1954 
HCR 1571 (1575) • Madh B LJ 
1955 HCR 1597 (1599, 1600) 

(DB). 

(6) Registrar of Co-operative Societies 
who passes an award in a dispute between 
a Co-operative Society and a member there- 
of is not a Court passing a decree. AIR 

1952 Mys 105 (106): ILR (1952) Mys 253 
(DB). 

(7) Where the Privy Council had passed 
the decree on appeal a certificate under 
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Section 10 of Bombay Hereditary Offices 
Act (1874) had to be addressed to the Privy 
Council as a “court which passed the 
decree”. Where, however, the jurisdiction 
of the Privy Council was abolished by con- 
stitutional changes it was now the Supreme 
Court which passed the decree. AIR 1960 
SC 808 (810): (1960) 3 SCR 221. 

(8) Ex parte decree passed by Gwalior 
Court on 18-11-1948 against resident of 
Allahabad — Decree is nullit>' as passed 
by a ‘foreign court’ — Decree transferred 
to Court at Allahabad on 14-9-1951 — 
Court held could not do so, nor Court at 
Allahabad could execute decree. AIR 1962 
SC 1737 (1739): (1963) 2 SCR 577. 

(9) A combined reading of Ss. 37 and 
38 indicates that the Court of first instance 
is the Court which passed the decree under 
Section 38 and an application for execution 
of the decree can be filed therein AIR 

1965 SC 1477 (1485): (1965) 2 SCR 436. 

(10) The expression ‘jurisdiction to exe- 
cute’ as used in Section 37 (b) does not 
mean to exclude the competency of Court 
to entertain an application for execution of 
the decree. A Court which passed the de- 
cree would still have jurisdiction to entertain 
the application. 1968 All LJ 669 (672) 
(DB). 

(11) There is a distinction between juris- 
diction to entertain an application for exe- 
cution and jurisdiction to execute the decree. 
The object of Section 37 was to give greater 
facilities to the decree-holder for executing 
his decree than were allowed to him under 
Section 38. Section 39 deals with the 
transfer of decrees. Now an application for 
execution can always be entertained by the 
Court which passed the decree. This is 
provided for by Section 38, but under Sec- 
tion 37 the decree-holder may in addition 
present his application to another Court 
if the original Court cannot execute the 
decree. AIR 1959 Punj 350 (351, 352): 
ILR (1958) Punj 378. 

(12) A decree passed by Court A and 
being executed by Court B, was, due to 
the abolition of Court B, transferred to 
Court C for execution. However as court 
C could not have tried the suit which was 
decreed by the Court A, Court C could not 
be regarded as a ‘Court’ which passed the 
decree within the meaning of section 37. 
AIR 1963 Raj 4 (5): 1962 Raj LW 353. 
(AIR 1934 Cal 4, Dissented from.) 

(13) If the executing court is the trans- 
feree court, it would have jurisdiction only 
to execute the decree. It would not ac- 
quire the entire jurisdiction of the Court 
which passed the decree”, as the transferee 
court is not the court which passed the 
decree within the meaning of Section 37. 
AIR 1908 Orissa 140 (143): 34 Cut LT 

560. 

2. Decree by Appellate Court. — (1) Where 
a decree was passed in second appeal, it is 
the Court of first instance that is to exe- 


cute the decree. AIR 1956 Madh B 229 
(230) * AIR 1957 Trav-Co 69 (72): ILR 
(1956) Trav-Co 1314 (FB) ® AIR 1957 Andh 
Pra 403 (405, 406) • AIR 1939 Mad 483 
(484): ILR (1939) Mad 520 (DB) ® AIR 
1936 Oudh 5 (6): 11 Luck 511 (DB). 

[See also AIR 1963 Andh Pra 452 (454, 
455): (1963) 1 Andh WR 261 (DB). (Ap- 
pellate Court cannot entertain execution 
petition.) * 1961 All LJ 597 (DB). (Case 
under Section 4, U. P. Zamindari Debt Re- 
duction Act, 15 of 1953).] 

(2) An appellate decree of the Privy 
Council was to be executed only by the 
Court of first instance and not by the High 
Court to which the decree was transmitted 
by the Privy Council. AIR 3914 Mad 222 
(224); 38 Mad 832 (DB). 

(3) An order for costs, passed by the 
High Court in refusing leave to appeal to 
the Privy Council, was not passed by that 
Court in appeal but in a special jurisdic- 
tion. The trial Court, therefore, had no juris- 
diction, under this section, to execute that 
order unless it was transferred to it by the 
High Court for execution. AIR 1944 Cal 
301 (301). 

[See also AIR 1960 Mad 54 (54, 55): 
(1959) 2 Mad LJ 422. (Preliminary decree 
modified in cross objection in appeal in 
favour of decree-holder by allowing him 
costs — In execution, decree-holder can 
claim such costs.)] 

(4) ^Vhe^e a decree is transferred for 
execution to another court, and after Ae 
transfer the decree is modified or affirmed 
l)y the appellate Court, the appellate decree 
can he executed by the transferee Court, 
which is in seisin of the execution and exer- 
cises all the powers of the Court that pass- 
ed the decree. AIR 1957 Andh Pra 403 
(406) ® AIR 1983 Madh Pra 154 (154, 155); 
1961 Jab LJ 1270. (The transferee Court 
has jurisdiction to allow the amendment of 
the execution application to give effect to 
the appellate decree. It is not necessary 
for the decree-holder to apply again to the 
transferor Court to amend the decree and 
then send a fresh certificate of the amend- 
ed decree to the transferee Court.) 

(5) The words ‘Appellate Jurisdiction’ in 
Section 37 (a) are comprehensive enough 
to include revisional jurisdiction. Hence, 
where a decree for costs is passed by ffie 
High Court in revision, the Court of first 
instance, viz., the Munsiffs Court and not 
the High Court would have jurisdiction to 
execute that decree in view of Section 38 
read with Section 37 (a). AIR 1959 All 
92 (92, 93): 1958 All LJ 702. (AIR 1944 
Cal 301 (1), Disting.; 8 Mad LJ 231 (FB). 
Rel. on. 


1. Court of first instance ceasing to 
1) A Court ceases to exist if it is abo- 
led. Madh B LJ 1954 HCR 1571 (1575) 

lecial Court of the Panchayat BoMd 
xsed to exist when Kanun 

ard, Chamber of Coinmerce. Ratlam was 

icaled.) • (1881) 0 Cal 513 (518) (DB) 
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(1867) 7 Suth WR 124 (125) (DB). 

(2) Court which has been abolished can 
be revived and on such revival becomes 
again the same Court which passed the 
decree, and cannot be taken to nave ceased 
to exist. AIR 1926 Pat 209 (210): 4 Pat 
688 (DB) » AIR 1953 All 201 (203). 

(3) If a special jurisdiction vested in a 
Court has been withdrawn after decree it 
ceases to exist. See AIR 1919 Pat 237 
(238). 

(4) A Court vested with the powers of a 
Court of Small Causes ceases to exist as a 
Court of Small Causes when those powers 
are withdrawn. (1896) 19 Mad 445 (447, 
448) (DB). 

(5) A Court does not cease to exist for 
the purposes of this section in the follow- 
ing cases; 

(a) By ceasing to have local jurisdiction 
after decree. (1881) 6 Cal 513 (515) (DB) 
® AIR 1957 Trav-Co 69 (72): ILR (1956) 
Trav-Co 1314 (FB). ((1901) 28 Cal 238 and 
(1908) 35 Cal 974, Dissented from.) 

(But see AIR 1944 Sind 173 (175, 176): 
ILR (1944) Kar 33 (DB) ^ AIR 1943 Pat 
423 (424) (DB).] 

(b) By the pecuniary limits of its jurisdic- 
tion being altered. AIR 1950 Assam 115 
(116): ILR (1950) 2 Assam 132 (DB) " 
AIR 1916 Pat 3 (3): 2 Pat L Jour 113 (DB). 
• AIR 1960 All 730 (731, 732): 1960 All 
LJ 220. 

(c) By getting a different designation 
though with the same local and pecuniaiv 
jurisdiction. AIR 1940 Lah 97 (98) * AIR 
1915 Oudh 170 (170) ® ILR (1966) Andh 
Pra U35 (1143) (DB). 

(d) By a different oIEcer presiding over it. 
AIR 1926 Pat 209 (210); 4 Pat 688 (DB). 

(e) By a removal of its headquarters to 
another place within the same jurisdiction. 
(1881) 6 Cal 513 (515, 519) (DB). 

4. Court of first instance ceasing to have 
jurisdiction to execute decree. — (1) Where 
once a Court has jurisdiction to entertain a 
suit it does not ordinarily lose such juris- 
diction by reason of subsequent events. 
AIR 1950 Assam 115 (116): ILR (1950) 2 
Assam 132 (DB) • AIR 1914 Bom 180 
(181): 38 Bom 662 (DB) • AIR 1933 Cal 
684 (687) (DB) • AIR 1933 Lah 687 
(687): 14 Lah 457 * AIR 1916 Pat 3 (3): 
2 Pat L Jour 113. 

(2) Court does not cease to have juris- 
metion by the transfer to a different Court 
by the State Government of the area in 
which the property in respect of which the 
decree was passed is situated or the area 
in which the judgment-debtor lives, or the 
transfer by the District Judge of the busi- 
ness of the Court to another Court. (1907) 
30 Mad 537 (539) (DB) • AIR 1957 Trav- 
Co 69 (72, 73, 75, 76): ILR (1956) Trav- 
Co 1314 (FB). (Observations of Garth, C. J. 
to the contrary (1881) 6 Cal 513 held obiter; 
(1901) 28 Cal 238 and (1908) 35 Cal 974. 


Dissvn'vd from.) ® (1898) 25 Cal 315 (316, 
319) (DB) • AIR 1921 Pul 152 (154): 6 
Pat L Jour .304 (DB) * AIR 1964 Ker 206 
(207, 208, 209) (DB) ® AIR 1964 Mys 34 
(35, 36) (DB). (Observation of Garth, C. J. 
in ILR 6 Cal 513, held obiter and Diss. 
from.; AIR 1959 Punj 350 and ILR 28 Cal 
238 and ILR 35 Cal 974 and AIR 1944 
Sind 173, Dissented from.) 

(See also AIR 1912 Cal 321 (323); ILR 
(1942) 1 Cal 289 (DB).) 

(3) Where the I’olitical Agent at Kolha- 
pur who had jurisdiction only over Sirdars 
)^a.s.sed a decree against a Sirdar and the 
latter llierealter efied leaving heirs who 
were not Sirdars, it was held that the Poli- 
tical Agent’s Court “ceased to have juris- 
diction to execute” the decree. (1893) 17 
Bom 162 (164) (DB). 

(4) It was held on a consideration of 
the Government notifications that on the 
Court of the Subordinate Judge of B be- 
coming a Court within the jurisdiction of 
tlic newly constituted Province of Orissa, 
it ceased to have jurisdiction to execute a 
decree passed by it while it had been in 
the Presidency of Madras btit that the Court 
did not cease to exist. AIR 1939 Mad 463 
(464) (DB) * AIR 1943 Pat 423 (424) (DB). 

(5) The expression “ceased to have juris- 
diction to execute” is intended to meet such 
a case as where an Additional or Subordi- 
nate Judge attached to more than one dis- 
trict, having passed a decree in one district 
leaves such district and sits in another dis- 
trict. Under tlie provisions of Section 15 
of the Bengal Civil Courts Act, such Ad- 
ditional or Subordinate Judge is a Court. 
Where such a Court is sitting in a district 
other than that in which the decree was 
passed it has not ceased to exist, but it has 
ceased to have jurisdiction to execute that 
particular decree. (1881) 6 Cal 513 (519) 
(DB). 

(6) Where a decree is passed in respect 
of a certain property and subsequent there- 
to the area within which such property is 
situate is transferred to the jurisdiction of 
another Court, the Court which actually 
passed the decree nevertheless does not cease 
to have jurisdiction to execute it. The Court 
to whose jurisdiction the subject-matter of 
the decree i.s transferred does not be- 
come the Court “which passed the decree”. 
AIR 1956 SC 87 (93): 1955-2 SCR 938 ® 
AIR 1957 Trav-Co 69 (72, 73, 74): ILR 
(1956) Trav-Co 1314 (FB) ® 1950 Ker L 
Tim 474 (476) (DB) • AIR 1942 Cal 321 
(323): ILR (1942) 1 Cal 289 (DB) • AIR 
1925 Bom 414 (414) (DB) ® AIR 1934 Pat 
192 (194): 13 Pat 21 (DB) • AIR 1931 
Cal 312 (316, 317, 318); 58 Cal 832 (DD) ® 
(1881) 6 Cal 513 (515, 519) (DB) • AIR 
1935 Mad 935 (935) * AIR 1920 Mad 427 
(433): 42 Mad 821 (FB). (AIR 1914 Mad 
162: 37 Mad 462; AIR 1915 Mad 602; 
AIR 1918 Mad 401; AIR 1917 Mad 257 
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Overruled in so far as they held that the 
original Court cannot even entertain an 
ap^ication for execution.) • (1928) 107 Ind 
Cas 195 (197) (Nag) * (1906) 9 Oudh Cas 
281 (283) • AIR 1968 Mad 99 (101): (1967) 

1 Mad LJ 281. , _ 

[But see AIR 1944 Sind 173 (175, 176): 

ILR (1944) Kar 33 (DB).] 


[See also AIR 1919 Mad 192 (193): 42 
Mad 461.] 

[But see AIR 1932 Mad 418 (419): 55 
Mad 801 (SB). (AIR 1927 Mad 627: 50 
Mad 882, Overruled.) • AIR 1928 Mad 746 
(751). (Dissenting from AIR 1927 Mad 627: 
50 Mad 882, Approved in AIR 1932 Mad 
418: 55 Mad 801 (SB).) • AIR 1935 Mad 
935 (935).] 


(7) The Court from whose jurisdiction the 
subject-matter of a decree passed by it is 
transferred to the jurisdiction of another 
Court can entertain execution application 
but cannot sell the property syhich « situate 
outside the local limits of its jurisdiction. 
AIR 1947 Mad 347 (351): ILR (1948) Mad 
18 (FB) • (1908) 35 Cal 974 (978) (DB) 
(1890) 17 Cal 699 (703, 704) (FB). (15 Cal 
667, Overruled.) ♦ AIR 1927 Mad 627 (629): 
50 Mad 882 (DB). (View of Venkatasubba- 
rao, J., holding contrary in AIR 1926 Mad 
421: 49 Mad 746 criticised. Note—AIR 1927 
Mad 627: 50 Mad 882 is overruled by AIR 
1932 Mad 418: 55 Mad 801 (/B) on an- 
other point.) • AIR 1924 Mad 457 (457) 
(DB) • AIR 1930 Oudh 305 (308, 309) (DB). 


(11) The mere fact that a temporary 
Court which passed the decree is established 
for a certain period and is thereafter conti- 
nued cannot deprive that Court of its cha- 
racter of the Court which passed the decree. 
Hence, such Court has jurisdiction to enter- 
tain an application for the execution of the 
decree. AIR 1935 Mad 849 (849): 58 Mad 
1009 (DB). 

(12) Where the Court is one and the 
same but is presided over by several 
Judges, the decree passed by one can be 
executed by the other. Section 37 (b) does 
not apply to such a case. (1941) 73 Cal 
L Jour 351 (353) (DB) • AIR 1919 Pat 367 
(369) (DB). 


(8) The Court to which the local area 
where the subject-matter of the decree is 
situate, is transferred can also entertain ^ 

(977" (DB) * alsD 6 cal 

5?3 519) (DB) • aiol) 28 Cal 238 

(240, 241) (DB) * AIR 1969 Guj 141 (144, 
145). 

(9) Court to which the local area is trans- 
ferred cannot execute the decree unless the 
Court which Passed it has s®”* 

cution to it. AIR 1932 Mad 418 (419): 55 
Mad 801 (FB) * AIR 1958 Andh Pra 763 
(765) (DB) • AIR 1942 Cal 321 (323, 324): 
II R (1942) 1 Cal 289 (DB) * AIR 1964 
Andh Pra 68 (69): (1963) 2 Andh WR 324 

(DB). 

(10) Court to which the area has been 

transferred acquires inherent lurisiction to 

execute the decree and s® 
an order of transfer by the Court which 
passed the decree will at the worst amount 
only to an irregularity in the assumption of 
jurisdiction by the Court to whose jurisdic- 
tion the subject-matter of the decree is 
franeferred &nd will not make its orders 
nuU and void AIR 1943 Mad 449 (450 
453)' ILR (1943) Mad 804 (DB) * AIR 1958 
SC V (93): 1955-2 SCR 938. (If objection 

is not taken at earliest opportunity, it^ must 
dppmed to have been waived.) AIR 
1920 427 (432): 42 Mad 821 (FB) 

/Obiter Per Wall s. C. T.) • AIR 1924 Mad 
32 32) (DB) * (1906 9 Oudh Cas 281 
?2831* AIR 1944 Sind 173 (175, 176): ILR 
Tq44) Kar 33 (DB) “ AIR 1952 Trav-Co 
390^ (390) (DB) * AIR 1925 Bom 414 (414) 
?nm « AIR 1967 Ker 81 (82): 1984 Ker 
690 * AIR 1959 Punj 350 (351, 352): 

ILR (1958) Punj 378. 


(13) Where, there are two or more Courts 
comMtent, at the date of the execution 
application to try the suit as contemplated 
by Section 37 (b), any one of them would 
have power to execute the decree in the 
suit. It is not necessary that the execution 
application must be filed in the Court of 
the lowest grade. AIR 1944 Bom 300 (302). 

(14) Where a decree has been transferred 
to another Court for execution, within whose 
jurisdiction the property is situate, the Court 
which passed the decree does not cease 
to have jurisdiction to execute the decree. 
AIR 1958 Madh Pra 131 (133) • AIR 1957 
Trav-Co 69 (75, 76): ILR (1956) Trav-Co 
1314 (FB). 


(15) Where, after a court had passed a 
decree the territory from which the case 
arose was assigned to another court, the 
Court passing the decree does not cease 
to have jurisdiction to execute the decree. 

AIR 1961 Cal 170 (171, 172): 65 Cal WN 
766 (DB). 


(16) Where after a decree for possession 
to property and mesne profits has been 
passed, the local area, in which the pro- 
perty is situated, is transferred to a differ- 
ent Court, it is open to the decree-holder 
to apply for execution of the decree in the 
latter Court, to which the local area has 
been transferred, and the Court can direct- 
ly entertain an application for exertion 
without an order of transfer by the Court 
which had in fact passed the decree. AIR 
1962 Punj 394 (395, 396. 397. 398): pel 
Cur LJ 22 (FB). (AIR 1959 Punj 3o0, 
ed. AIR 1932 Mad 418 (SB) and MR 1957 
Trav-Co. 69 (FB) and AIR 1942 Cal 321, 
DIss. from.) 
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COURTS BY WHICH DECREES MAY BE EXECUTED 

38.® Court by which decree may be executed — A decree may be executed 
either by the Court which passed it, or by the Court to which it is sent for execu- 
tion. 

[1882 and 1877, S. 223, para. 1; 1859, Parts of Ss. 285 and 286.] 

[a] Section 38 is extended to Amindivi Islands and the East Godavari, W’est Godavari, 
and Visakhapatnam Agencies in the State of Andhia Pradesh : See Proviso to 
S. 1 (3). See note (a) to S. 36. 


SECTION 38 — SYNOPSIS 

1. Scope and object. 

2. “May be executed.” 

3. Court which passed the decree. Sec 

S. 37. 

4. Powers of transferee Court. See Note 

9 and Ss. 41 and 42 and O. 21, R. 16. 

5. Powers of transferor Court after trans- 

fer of decree. See Ss. 42 and 46; 

O. 21, Rr. 10. 16, 22 and 28. 

5 A. Procedure for sending decree for exe- 
cution to another court. See Notes 
to O. 21, R. 6. 

C. Executable decrees. 

7. Territorial jurisdiction. 

8. Pecuniary jurisdiction. 

9. Decree binding. 

10. Power to construe decree. 

11. Power to declare decree inexecutable. 

12. Power to fix order of sale of mortgaged 

properties. 

13. Power under rent decree. 

14. Power to enforce agreements. See S. 47. 

15. Simultaneous executions. 

TOPIC INDICATOR 

Charge decree — See Note 6. 

Executing Court, if can go behind decree. 
— See Note 9. 

Execution of foreign decrees — See Ss. 13 
and 14. 

Execution proceedings and res judicata — 
See S. 11. 

Inconsistent decisions in execution — Sec 
S. 11. 

Interest or mesne profits when added ex- 
ceeding jurisdiction — See Note 8. 

1. Scope and object. — (1) Under this sec- 
tion a decree may be executed by the 
Court which passed the decree” or by the 
Court to which it is sent for execution. 
(1912) 35 Mad 588 (590) * AIR 1958 Andh 
Pra 763 (765) (DB) • AIR 1922 Nag 189 
(191) • AIR 1935 Mad 849 (850): 58 Mad 
1009 (DB). 

Se« also Ss. 37 and 39. 

(2) Court which is neither the one which 
passed the decree nor the one to which the 
decree Is transferred for execution cannot, 
as a general rule, execute the decree. AIR 
1955 Bom 93 (95); ILR (1954) Bom 1173 
(DB) ® AIR 1957 Pat 654 (655, 656) (DB) 
MR 1936 Pat 615 (616): 15 Pat 439 (DB). 
[See AIR 1949 Nag 359 (360); ILR (1949) 
Nag 187.] 


(3) A decree may be e.xecuted also by 
the Court to which the execution proceed- 
ings may be transferred under the provi- 
sions of Section 24. AIR 1925 All 276 
(277); 47 All 57 (DB). 

[See (1881) 5 Bom 680 (681) (DB).] 

(4) Where there are two independent 
Courts within the same territorial limits 
l.aving concurrent jurisdiction, either of 
them can execute the decree of the other. 
AIR 1919 Pat 367 (369) (DB). 

[See also (1909) 4 Ind Cas 510 (511) (Cal) 
• AIR 1935 Pat 468 (469) * 1965 BLJR 
628 • ILR 44 Pat 742 (DB).] 

[But see (1941) 73 Cal L Jour 351 (354, 
355) (DB).] 

(5) I'he execution to which this section 
refers is an execution under the Code. 
Where a decree-holder Co-operative Society 
applies to the Registrar of Co-operative So- 
cieties for recovery of the money under 
S. 57A of the Madras Co-operative Societies 
Act, 6 of 1932 it is not necessary that the 
decree should be transferred to the Regis- 
trar before he can take action. AIR 1950 
Mad 234 (235): ILR (1950) Mad 692 (DB). 

(6) Where a Court has at the time of the 
presentation of an execution petition, no 
jurisdiction over it or could only exercise 
its jurisdiction irregularly it is not bound 
to dismiss the execution petition if it after- 
wards obtains jurisdiction. AIR 1934 Mad 
283 (286): 57 Mad 795 (DB). 

(7) Section 45B of the Banking Compa- 
nies Act (1949) is not inconsistent with and 
does not override Sections 38 to 42 of the 
Code. (1954) 53 Cal WN 641 (647). 

(8) Application for execution or to take 
some steps in aid of execution made to 
appellate Court will not save limitation for 
execution. Ss. 37 and 38 are not attracted. 
AIR 1963 Andh Pra 452 (454, 455); (1963) 

1 Andh WR 281 (DB). 

2. “May be executed”. — For tlie mean- 
ing of the term ‘execution', see section 36. 

3. Court which passed the decree, — See 
Section 37. 

4. Powers of transferee Court. — See Note 
9 and Sections 41 and 42 and Order 21, 
Rule 10. 

5. Powers of transferor Court after trans- 
fer of decree. — See sections 42 and 46; 
O. 21. Rr. 10, 16, 22 and 28. 

6. Executable decrees.— <1) Where a de- 
cree is reversed or modified or affirmed on 
appeal, the on y decree capable of execu- 
tion is the appellate decree. AIR 1954 Pat 
497 (502) (DB) • AIR 1933 Lah 859 (859) 
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• (1872) 14 Moo Incl App 465 (489, 490, 
491) (PC) * (1901) 23 All 152 (158): 27 Ind 
App 209 (PC) * (1889) 11 All 314 (318) 
(FB) * (1889) 11 All 267 (274) (FB) * (’82) 
4 All 376 (379) (FB) * AIR 1930 Bom 225 
(227) (DB) • (1882) 8 Cal 218 (224) (FB) 

* (’71) 7 Beng LR 704 (714) (FB) • AIR 
1931 Pat 27 (29): 9 Pat 829 (DB) ® (1966) 
2 Mad LJ 575: (1966) 79 Mad LW 273 
(274) ® AIR 1964 All 337 (338): 1963 All 
LJ 685 ® AIR 1964 Cuj 277 (277, 278). 

(Execution application, even if it does not 
mention the tact that trial Court’s decree 
has been confirmed by the appellate Court, 
can be treated as an application for execut- 
ing appellate Court’s decree.) ® AIR 1960 
Mad 54 (54): 1959-2 Mad LJ 422. 


[See AIR 1933 PC 68 (70): 60 Cal 662: 
60 Ind App 83 * (1912) 39 Cal 925 (929): 
14 Ind Cas 299 (300).] 

[See also AIR 1954 Bom 370 (382): ILR 
(1954) Bom 615 (DB) ® 1965 All LJ 363 
(369): 1965 All WR (HC) 299 ® AIR 1963 
SC 1124 (1126). (Case under Article 226 ot 
Constitution.) * AIR 1953 TC 385 (385).] 
(2) Though the decree of the appellate 
Court supersedes decree passed by the trial 
Court, the execution proceedings already 
instituted do not become dead. On and 
from the passing of the appellate decree 
the application for execution of the trial 
Court's decree becomes an application for 
the execution of the appellate Court’s decree. 
VV^ere the appeal is dismissed, there is ob- 
viously no difficulty in the procedure. 
V^ere in an appeal the decree is modified 
in such a manner that the proceedings can 
still go on, the Court may decide whether 
it will allow necessary amendment of the 
application for execution in order that it 
may become properly an application for exe- 
cution of the appellate Court’s decree. 
Where the lower Court’s decree has been 
reversed, the execution proceedings cannot 

obviously go on. AIR 1959 Cal 73 (74) 
(DB). 


(3) In exceptional cases, where the appel- 
late judgment does not even affirm the 
decree o? the lower Court, but simply dis- 
misses the appeal, the general rule that the 
appellate decree alone is the one to be 
executed does not apply and the Courts 
should allow execution of the decree of 
the original Court. AIR 1955 Cal 14 (18): 
ILR (1956) 1 Cal 341 (DB) * AIR 1921 
Low Bur 37 (42): 11 Low Bur Rul 163 
(DB) • AIR 1914 PC 65 (66): 36 All 284: 
41 Ind App 104 ♦ AIR 1914 PC 66 (67); 
36 All 350 • (’91) 15 Bom 370 (373) (DB) 
“ AIR 1917 Cal 728 (730): 44 Cal 954 (DB) 

[S^ also AIR 1942 Oudh 84 (87) (DB).] 

(4) Where the appellate decree affirms 
the lower Court's decree with all its speci- 
fications, it would be competent to the 
executing Court to look at the latter decree 
frtr information as to its contents. (1884) 
fl AII^ WmDB) • (1882) 4 All 376 (378) 
(FB) ■> AIR 1058 Pat 506 (508). 


(5) It is always desirable that the appel- 
late decree should embody so much or the 
lower Court’s decree as it is intended to 
affirm, as this avoids the necessity of refer- 
ence to the superseded decree. (1873) 14 
Moo Ind App 465 (492): 10 Beng LR 101 
(114) (PC) ^ AIR 1958 Pat 506 (508). 

(6) A purely declaratory decree is not 
capable of execution. (1870) 2 NWPHCR 
303 (304) (DB) * AIR 1957 All 575 (582) 
(DB) * AIR 1966 J and K 13 (21): 1965 
Kash LJ 369 (DB) ® 1962 All WR (HC) 
693: 1962 All LJ 646 (648) (DB). 

(7) The question whether a compromise 
decree is a declaratory one or is one cap- 
able of execution depends on the terms 
of the compromise ana the intention of die 
parties ought to be deduced from the lan- 
guage used in the compromise without anv 
aid from oral evidence. AIR 1960 Andn 
Pra 56 (57, 58) (DB) • 1963 Mys LJ (Supp) 
421 (423). 


(8) A decree originally capable of execu- 

tion may subsequently become incapable of 
execution. (1913) 19 Ind Cas 375 (376) 
(All) “ AIR 1934 Cal 402 (404): 61 Cal 148 
* (1895) 19 Bom 546 (549) (DB) ® AIR 1921 
Lah 376 (377) ® (1882) 4 Mad 219 (220) 

(DB) ® AIR 1926 Nag 158 (160): 21 Nag 
LR 148. 

[See AIR 1967 Pat 4 (4). (In view of 
decree in suit for divorce, decree in suit 
for restitution of conjugal rights held to be 
infructuous.)] 

[See also (1880) 5 Cal L Rep 176 (178).] 

(9) A decree was passed for specific per- 
formance of a contract to sell a certain 
share in a partnership business on payment 
of a certain sum. After the decree the 
partnership was dissolved. It was held tlmt 
the defendant could not apply to recover by 
execution the price mentioned in the decree 
as he was not in a position to perform. his 
reciprocal obligation of executing a wnve- 

yance under the decree. AIR 1956 SC 359 
(362): 35 Pat 347: 1956 SCR 62. 

(10) The question whether a decree is 
executable has to be settled primarily upon 
the form of ^e language of the decree it- 
self. The test is whether there is a direct 
and definite order to a definite person to 
do or to refrain from doing a definite thing. 
AIR 1934 Mad 680 (680. 681). 


[See also AIR 1942 Oudh 1 (3): 17 Lu<^ 
19 (DB) • AIR 1941 Oudh 587 (589, 690): 
^ Luck 121 (DB) • AIR 1963 Assam 22 
4): ILR (1963) 15 Assam 12 (DB) (Compro- 
ise decree providing for arbitration and 
<ing one month as period for giving award 

- Default clause that on failure of arbitra- 
jn to give award within one monm^ plam- 
Pfs to execute the decree — Arbitrator 
iling to settle matter within one montn 

- Execution of decree held was mamtain- 

de.)] ^ ^ , 

(11) Future maintenance awarded by a 

?cree can, when falling due, 

I execution of that decree without tur 
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ther suit. (1892) 19 Cal 139 (146) (FB) * 

AIR 1967 Mad 126 (127): (1966) 2 Mad U 

245. 

(12) A decree creating a charge on pro- 
perty is executable by sale of the charged 
property but a decree which merely de- 
clares a certain allowance to be a charge 
on property but does not direct the sale 
of property in enforcement of the claim, 
cannot be executed. For enforcement of 
such a decree a suit has to be instituted. 
AIR 1957 Punj 92 (94): ILR (1957) Punj 
938. (Decree creating charge is executable 
— No separate suit is required.) ® AIR 1957 
All 575 (582) (DB). (Declaratory charge 
decree cannot be executed.) * 1968 Pat L 
JR 391: 1968 BLJR 991 (DB). (Charge 
created under Section 60 of Chota Nagpur 
Tenancy Act (6 of 1908) is not charge with- 
in Ss. 4 (d) and 14 of Bihar Land Reforms 
Act — Decree obtained for rent held exe- 
cutable even in spite of vesting of estate.) 
® AIR 1965 Orissa 74 (74, 75): ILR (1963) 
Cut 914 (DB). 

(13) In the case of a charge decree for 
maintenance obtained by a Hindu wife, the 
fact of the death of her husband by itself 
does not in any way alter the foundation 
of the decree and does not make it in- 
executable. Prima facie, such a decree enu- 
res for the life time of the decree-holder 
as against the charged property. AIR 1951 
Punj 129 (130, 131) * AIR 1951 Orissa 306 
(311): ILR (1949) 1 Cut 336 (DB). 

(14) Where the terms of a compromise 
are annexed to a decree as a schedule, the 
decree is executable as if the terms are in- 
corporated into the decree. AIR 1953 Mys 
153 (154): ILR (1953) Mys 267. 

(15) Every decree to be executed must, 
as a rule, be a subsisting decree, AIR 1925 
Mad 80 (84) * (1903) 30 Cal 718 (721) 
(DB) • AIR 1933 Lah 859 (859). 

(16) Held, on facts that a decree for pos- 
session was obtained by consent and that 
could not be challenged in appeal. And 
the application for execution of trial Court’s 
decree was held competent. AIR 1954 Bom 
370 (382): 56 Bom LR 365 (DB). 

(17) Before integration of Hyderabad 
State with Indian Union, the Nizam was 
the supreme legislature, suoreme executive 
and supreme jumciary in the State — > His 
firman therefore had the effect of decree 
capable of execution. AIR 1955 SC 352 
(363). (ILR (1954) Hyd 658, Reversed.) 

(18) Where the suit is filed against all 
the persons constituting a joint family and 
all the partners are duly served with sum- 
mons, the contention that the amount of the 
claim laid against them was in respect of 
the money misappropriated by the karta of 
the family, and therefore, -the other mem- 
bers were not liable, is a question which 
simuld have been agitated in the suit itself, 
^is question cannot be considered col- 
laterally in the execution proceeding and 
the decree cannot be said to be unenfor- 
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ceable, ifnless on that ground the decree 
is set aside in an appropriate proceedings. 

AIR 1959 Pat 484 (486): 1958 BLJR 516. 

(19) A compromise decree in a mortgage 
suit was in the following terms ‘(1) That 
the defendants herein agree to a decree be- 
ing passed as prayed for. (2) That the mort- 
gaged properties are hereby sold for the 
amount or the decree in full satisfaction 
thereof. The defendants will execute a re- 
gular sale deed within ten days from this 
date.’ The defendants not having executed 
(he regular sale deeds, the decree-holder 
applied for execution of the decree which 
the defendants opposed. Held the terms of 
the compromise ‘related’ to the suit. The 
decree-holders were accordingly entitled to 
execute the term for executing the sale deed. 
AIR 1964 SC 874 (876, 877): (1963) Supp 
2 SCR 46. 

(20) If a preliminary decree is passed in 
a mortgage suit from which an appeal is 
filed and in the meantime a final decree 
is also passed then (i) if the preliminary 
decree is reversed in appeal the Bnal decree 
passed in the meantime cannot be executed; 

(ii) if the preliminary decree is affirmed in 
toto in the appeal then the final decree 
passed in the meantime can be executed; 

(iii) and if the preliminary decree is modi- 
fied in appeal and there is no direction for 
preparation of a fresh final decree, the final 
decree prepared in the meantime with 
variations indicated in the appeal can be 
executed. AIR 1967 SC 1236 (1241, 1242, 
1244): (1967) 3 SCR 101. 

(21) Where, in execution of a decree 
for possession of lands, the schedule 
lands formed part of a minor inam 
and the judgment-debtor was in occupation 
of the land on the date of commencement 
of Andhra Pradesh Inams (Abolition and 
Conversion into Ryotwari) Act, the judg- 
ment-debtor was entitled to the benefit of 
Section 4 (2) (c) and the decree could not 
be executable to the extent of two-third 
even though the judgment-debtor had not 
applied before the Revenue Court under 
Section 5 (2). (1958) 2 Andh WR 134, 
Disting. (1964) 2 Andh WR 73: (1964) 2 
Andh LT 146. 

(22) A compromise decree provided that 
if the judgment-debtor paid into Court a 
certain lesser amount within one month 
from 27-4-1956 the entire decretal amount 
would be deemed to be satisfied but in de- 

L li parent as aforesaid, the decree- 
holder would be entitled to execute the 
decree for the full amount and costs. The 
judgment-debtor remitted the stipulated 
amj)unt by postal monev-order on 26-4- 
1956 but it was received by tfie Court on 
30-4-1956. The decree-holder treating this 
as a default sought to execute the decree 
for the full amount. 

Held, that the banding over the money- 
order to the post office on 26th April 1956, 
failed to satisfy the requirement of paying 
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the amount into Court as was required by 
the decree. AIR 1960 All 747 (748): 1960 
All LJ 522. (AIR 1954 SC 429, Dist.) 

(23) Relief in respect of two distinct 
claims to be stated separately — Relief for 
possession does not include demolition of 
structures — Decree for possession against 
trespasser — No separate decree for demo- 
lition of structures necessary — The decree 
for possession can be executed. J. D. cannot 
contend that because there was structure 
erected by him on land and there was no 
decree for demolition of it the decree for 
possession could not be executed. 1967 All 
WR (HC) 199 (201). 

(24) For execution of foreign decrees. See 
Sections 13 and 14. 

7. Territorial jurisdiction.— -(1) As a gene- 
ral rule, territorial jurisdiction is a condi- 
tion precedent to a Court executing a decree 
and neither the Court which passed the 
decree nor the Court to which it is sent 
for execution can execute it in respect of 
property lying outside its territorial jurisdic- 
tion. AIR 1958 All 425 (426, 427) (DB) 
• AIR 1950 Nag 46 (49): ILR (1950) Nag 
18 ® AIR 1929 Cal 818 (818): 57 Cal 67 
(DB) ® (1881) 7 Cal 410 (412) (DB) • 
AIR 1930 Cal 502 (503, 504): 57 Cal 964 
(DB) ® (1911) 39 Cal 104 (109) (DB) • 
(1891) 18 Cal 526 (530) (DB) ® (1890) 17 
Cal 699 (703) (FB) • AIR 1932 Pat 148 
(149): 11 Pat 476 (DB) ® AIR 1947 Mad 
347 (351): ILR (1948) Mad 18 (FB) ® AIR 
1939 Pat 532 (533): 18 Pat 670 (DB) ® 
AIR 1920 Mad 505 (506): 43 Mad 135 (DB). 
[But see AIR 1938 Pat 237 (238) (DB).] 

(2) Ex parte decree passed by Gwalior 
Court on 18-11-1949 against resident of 
Allahabad — Decree is nullity — Decree 
transferred to Court at Allahabad on 14-9- 
1951 — Court held could not do so — 
Court at Allahabad could not execute decree. 
AIR 1962 SC 1737 (1749): (1963) 2 SCR 
577. 

(3) The Court at Morena in Gwalior State 
not being a Court in British India the decree 
by a court in British India could not be 
transferred to it under the Indian Code of 
Civil Procedure and Sections 38 and 39 
were inapplicable to justify such a transfer. 
AIR 1963 SC 1180 (1181, 1182): (1963) 
2 SCR 619 ® AIR 1964 Madh Pra 78 (81): 
1964 MPLJ 11 (DB). 

(4) Where the suit is instituted, under 
Section 17, in Court A in respect of pro- 
perties situated within the jurisdiction of 
Courts A and B, the decree passed in the 
suit can be executed by Court A even in 
respect of properties situated within the 
jurisdiction of Court B. The reason is that 
where a Court has acquired jurisdiction in 
a suit, such jurisdiction will continue in 
execution procedings also. Court A can also 
send the decree tor execution to Court B 
and the latter Court can then ex^^cute ^e 
decree against such property. AIR 1947 


Mad 347 (349): ILR (1948) Mad 18 (FB) • 
AIR 1944 Mad 446 (447): ILR (1945) Mad 
257 (DB) • (1887) 14 Cal 661 (668) (DB) 
® AIR 1939 Cal 403 (409): ILR (1939) 1 
Cal 493 ® 107 Ind Cas 195 (197) (Nag) • 
AIR 1925 Pat 139 (139, 140) (DB). 

(5) In the event of a transfer of the sub- 
ject-matter of the decree it cannot be said 
that the jurisdiction of the Court which 
passed the decree is limited to entertaining 
an application for execution. The Court 
which passed a decree charged on property 
has power to execute the decree to its logi- 
cal termination, notwithstanding the transfer 
of the property to the jurisdiction of an- 
other Court. AIR 1967 Ker 81 (82): 1983 
Ker LT 690 ® AIR 1964 Ker 206 (207) 
(DB) • 1962 Ker LT 794 (797) ® AIR 1960 
Pat 285 (286): 1960 BLJR 99. 

[See also AIR 1969 Andh Pra 207 (208). 
(Liquidation proceedings before Madras 
Hi^ Court — Order for payment of call 
money against J. D. — Order sent to Andhra 
Pradesh High Court for execution — D. J. 
in Andhra Pradesh has jurisdiction to exe- 
cute such order. AIR 1927 Mad 271, Rel. 
on.) ® AIR 1960 Guj 141 (144, 145). (Exe- 
cution application in Court B is maintain- 
able.) ® AIR 1939 Rang 433 M34): 1939 
Rang LR 587 ♦ AIR 1958 Andh Pra 763 
(765) (DB).] 

[But see AIR 1957 Trav-Co 69 (73, 75): 
ILR (1956) Trav-Co 1314 (FB). (Where sub- 
sequent to the passing of a decree by Court 
A in respect of certain properties, the ter- 
ritory within which such properties are 
situate is transferred to the jurisdiction of 
Court B, Court A, nevertheless, does not 
cease to have jurisdiction to execute the 
decree and can entertain an application for 
executioa But it cannot sell the property 
or order its delivery to the decree-holder. 
28 Cal 238 and 35 Cal 974, Dissented 
from.)] 

(6) Decree for possession of property — 
Transfer of local area in which property is 
situated to different Court — Application 
for executioa direct to Court to which 
local area has been transferred — Main- 
tainable — Scope of Ss. 37 to 39. AIR 1962 
Punj 394 (398): ILR (1962) 2 Punj 445 (FB) 

• AIR 1968 Mad 99 (102): (1967) 1 Mad LJ 
281 (DB) * AIR 1959 Punj 350 (352): ILR 
(1958) Punj 378. 

(7) In the case of money decree if there 
is a change in the territorial jurisdiction 
of the Court which passed and tiie execut- 
ing court is not the decreeing Court the 
decree must be transferred to it by a pro- 
per transmission of the decreeing Court 
before it can be executed. AIR 1968 Mad 
99 (102); (1967) 1 Mad U 281 (DB) 
1968 Cur LJ 326: 70 Punj LR 502 (505). 

(Decree passed by Court A was however 
not transferred to Court B though tbe 
territory had passed in the jiuisdichon oi 
B Court — Execution applicatiori mMe to 
Court B is one made to- wrong Court ana 
cannot save limitation.) 
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(8) Where the transfer of the case was 
completed when both the Independence 
Act and the Indian Independence (Legal 
Proceedings) Order (1947) were in force, not- 
withstanding the subsequent repeal of the 
Independence Act and consequent lapse 
of the Indian Independence (Legal Pro- 
ceedings) Order, the execution, proceeding 
transferred before the repeal retained its 
validity and could be continued in the 
transferee Court by virtue of S. 6 of the 
General Clauses Act read with Art. 367 of 
the Constitution. AIR 1957 Assam 155 (156): 
ILR (1955) 7 Assam 147 (DB). (AIR 1951 
All 703, Dissented from.) 

(9) Where an application for execution 
pending in one Court is transferred by the 
High Court under S. 24 to another Court 
in another district, the latter Court gets 
jurisdiction to execute the decree in its 
entirety and thus obtains the same territo- 
rial jurisdiction as the former Court for 
purposes of executing that decree. AIR 
1942 Oudh 1 (8): 17 Luck 249 (DB). 


(10) Where a single revenue paying 
estate is situate within the jurisdiction of 
Court A and of Court B, Court A can 
execute a decree for money passed by it by 
attachment and sale of the whole property. 
AIR 1947 Mad 347 (349): ILR (1948) Mad 
18 (FB) ® (1886) 12 Cal 307 (312) (DB). 

[See also (1878) 2 Cal L Rep 334 (336).] 

(11) The salaty of a public officer or of a 
servant of a railway company or of a local 
body may be attached by a Court although 
the disbursing officer is outside the limits 
of its local jurisdiction. See O. 21, R. 48. 

(12) The executing Court can appoint a 
receiver in connection with the execution 
of a decree in respect of property outside 
the jurisdiction of the executing Court AIR 
1958 All 425 (427, 428) (DB). 


(13) Where O. 21, R. 48 is applicable 
and where there is to be an attachment of 
salary or allowances of public officers or 
servants of Railway company or local au- 
fhority, even though the judgment-debtor or 
the disbursing officer is not within the 
iurisdiction or the Courts an order can issue 

0^)21. R. 48. AIR 1958 All 425 

(14) A direct attachment can be levied 
under O. 21. R. 52 by the Court which 
passed the decree acting on its execution 
side against property which is beyond its 
jurisdiction but is in the custody of a Court 
or an officer. AIR 1958 All 425 (429) (DB). 
(AIR 1950 Nag 46, Not foil.) ® AIR 1965 
Raj 41 (42): 1964 Raj LW 500. 

8. Pecuniary jurisdiction.— (1) The pecu- 
niary jurisdiction to entertain the suit would 
be the criterion for determining the juris- 
Jction for execuHng the decree passed 
thereon. The amount in decree for which 
the execution is laid on transfer doe.s not 
determine Ae pecuniary jurisdiction of the 
executing Court to which the decree is 


transferred for execution under S 39 (2). 
AIR 1957 Orissa 177 (180): ILR (1957) Cut 
287. (Madras and Allahabad views, Not 
followed.) 

(2) Court can execute the decree even 
when the decretal amount plus the interest 
or mesne profits exceeds the limits of its 
pecuniar>’ jurisdiction. (1886) 10 Bom 200 
(202) (DB^ AIR 1933 Sind 128 (128) (DB) 
* (1912) 40 Cal 56 (61) (DB) ® AIR 1939 
Rang 115 (117): 1939 Rang LR 134 (DB). 

(3) Where a Court having inherent com- 
petence to entertain a suit passes a decree 
for a sum in excess of its pecuniary juris- 
diction without an objection from the judg- 
ment-debtor that objection cannot subse- 
quently be raised at the stage of execution. 
(1962) 66 Cal WN 476 (483). (AIR 1962 
SC 387, Rel. on; 53 Cal 166 (FB) held 
overruled to that extent by AIR 1962 SC 
387.) 

(4) The Court, which has higher pecu- 
niary jurisdiction at the time it passes the 
decree, has power to execute the decree 
even though its pecuniary powers are after- 
wards reduced. 1954 Raj LW 571 (573) • 
AIR 1960 AH 730 (731): 1960 All LJ 220. 

(5) The Court, which has competently 
passed a decree, does not lose jurisdiction 
to execute it, merely by reason of loss of 
territorial or pecuniary jurisdiction in the 
meantime. But this ‘jurisdiction to execute’ 
means merely jurisdiction to entertain the 
execution application and to transfer it to 
the proper Court for execution, and it does 
not extend beyond that. AIR 1961 Cal 183 
(185): ILR (1961) 1 Cal 341 (DB) 

(6) Madhya Bharat Civil Courts Ordi- 
nance, 1949, S. 3 (2) — Suit pending be- 
fore District Judge at time of passing of 
Ordinance — Decree by District Judge — 
Civil Judge, First Class, can execute* ILR 
(1955) Madh B 180 (183) (DB). 

(7) Court by which decree may be exe- 
cuted — Decree passed by Second Judge, 
City Civil Court may be e.xecuted by first 
Additional Judge of that Court — Court is 
same and not separate — Hyderabad Civil 
Courts Act (36 of 1954), Ss. 11 and 12. 
AIR 1964 Andh Pra 101 (104): (1963) 2 
Andh WR 392 (DB). 

(8) City Civil Court — Decree passed by 
one Judge — Execution proceeding can be 
sfarfed before another Judge of same Court 
who has concurrent local and pecuniary 
mrisdiction and when he is not precluded 

from entertaining execution application 

4 Ind Cas 510: AIR 1919 Pat 367, Foil. 
AIR 1964 Andh Pra 101 (105): (1963) 2 
Andh WR 392 (DB). 

9. Decree binding. — (1) An e.xecuting 
Court cannot go behind the decree. AIR 

1956 SC 359 (362): 35 Pat 347: 1956 SCR 
62 ® AIR 1958 Andh Pra 417 (418) ♦ AIR 

1957 Orissa 14 (15): ILR (1956) Cut 630 
(DB) o AIR 1957 Raj 131 (132): ILR (1957) 

7 Raj 366 (DB) * AIR 1956 Assam 166 
(169, 170) (DB) ® AIR 1955 All 552 (553) 
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(DB) * ILR (1955) Trav-Co 942 (944) * 
AIR 1954 All 739 (741) ® AIR 1954 Hycl 
219 (220): ILR (1954) IIvcl 279 (DB) * 
AIR 1954 Kiitch 19 (19) ® AIR 1954 Mad 
878 (879) (DB) * 1954 All L Jour 245 (246) 
® AIR 1953 Ajmer 2 (2) (4) ® ILR (1953) 
Madh B 260 (262) ♦ AIR 1932 Bom 483 

(483) ® AIR 1938 PC 93 (100): 33 Sind 

LR 401 * AIR 1931 All 38 (40) (DB) ♦ 
AIR 1922 Bom 195 (196): 46 Bom 243 
(DB) ® AIR 1915 Cal 122 (123) (DB) * 

AIR 1936 Lah 704 (704): 17 Lah 187 (DB) 

* AIR 1935 Lah 549 (550) ♦ AIR 1938 

Mad 809 (809) “ AIR 1937 Mad 134 (136): 
ILR (1937) Mad 329 (DB). (AIR 1935 Mad 
647, Reversed.) * (’33) AIR 1933 Mad 
175 (176) (DB) ♦ AIR 1925 Nag 361 
(362) ® AIR 1932 Pat 184 (185^ (DB) * 

AIR 1964 Andh Pra 236 (244) (FB): (1963) 
2 Andh WR 147 (166) * AIR 1969 Bom 
84 (88): 70 Bom LR 373 * AIR 1969 Pat 
70 (71): 1969 Cri LJ 398 (DB). (Legality 
of High Court’s order challenged without 
success in Supreme Court — It is not open 
to executing Court to go behind the order 
on ground of jurisdiction.) ® (1968) 34 Cut 
LT 908 (911). (Transfer by Hindu widow 
— Contention of reversioners that point of 
legal necessity for transfer wa.s not agitated 
in second appeal.) * AIR 1964 Andh Pra 
236 (244): (1963) 2 Andh WR 147 (FB). (Exe- 
cuting Court cannot go behind decree un- 
less it is a nullity.) * (1963) 4 Gu| LR 
721 (723) • ILR (1961) 2 All 224 (227) (DB) 

• AIR 1961 Madii Pra 67 (73): 1960 MPLJ 
1287 • 1961 Raj LW 676 (678) * 1961 Raj 
LW 503 (505): ILR (1961) 11 Raj 1066 • 
1959 All LJ 221 (223): 1959 All WR (HC) 
189 • AIR 1959 Ker 194 (195): 1959 Ker 
LJ 20 (DB). (Question raised and decided 
in suit cannot be agitated in execution.) 

(2) An executing Court cannot go behind 
the decree except for certain limited purposes. 
When there is a question of want of jurisdic- 
tion involved, it is open to the executing Court 
to go behind, the decree for the purpose of 
finding out whether in fact the decree was 
passed without jurisdiction. But beyond that 
the executing Court cannot go. The remedy 
in such a case, if at all is by a separate suit. 

AIR 1960 Cal 81 (84. 85): 63 Cal WN 21. 
(Questions whether the managing partner 
had express authority to enter into the com- 
promise or the solicitor had such authority 
or not cannot be gone into in application 
for execution.) • (1962) 40 Mys LJ 904 


(906). 

(3) The jurisdiction of the Court executing 
a decree must be determined with reference 
to and is circumscribed by the directions con- 
tained in the decree. It has no power to 
20 behind it or question its legality or cor- 
rectness. AIR 1954 Hyd 190 (193): ILR 
(1954) Hyd 353 (FB) ♦ AIR 1957 All 285 (285) 
• AIR 1957 Raj 131 (132): ILR 7 Raj 366 
(DB) * ILR (1955) Bom 386 (395) (DB) ® 
AIR 1954 Cal 205 (207) ® AIR 19.54 Madh 
B 89 (92)- ILR (1953) Madh B 265 (DB) • 
n.n ( osVnyJ 42 (44) (on) • ilr 1954) 


Mad 1247 (1253, 1254) ® AIR 1953 Mad 
1007 (1007) • AIR 1953 Mys 62 (64): ILR 
(1952) Mys 368 (DB) « AIR 1952 Mys 3 (4): 
ILR (1952) Mys 147 (DB) • AIR 1951 
Bom 426 (427): ILR (1952) Bom 1 ® AIR 
1951 Pepsu 46 (48): 2 Pepsu LR 602 ♦ AIR 
1950 All 655 (657): ILR (1952) 1 All 600 
® AIR 1949 Nag 338 (339) ® AIR 1948 
Mad 397 (-399) * AIR 1947 Oudh 217 (218) 

• AIR 1945 All 400 (401): ILR (1945) All 
914 (DB) * AIR 1945 Bom 20 (21) • AIR 
1942 Pat 348 (348, 349) (DB) • AIR 1943 
Nag 165 (165): ILR (1943) Nag 293 (DB) 

• AIR 1942 Pat 264 (265) (DB) “ AIR 1940 
Bom 277 (278): ILR (1940) Bom 633 • AIR 
1940 Mad 628 (629) • AIR 1935 Bom 95 
(96) (DB) ♦ AIR 1933 Cal 85 (89): 60 Cal 
191 • AIR 1917 Cal 844 (845): 44 Cal 627 
(DB) * AIR 1934 Lah 438 (439): 15 Lah 
772 (DB) * AIR 1935 Mad 598 (599) * (’34) 
AIR 1934 Mad 40: 57 Mad 426 • AIR 1918 
Oudh 105 (108) * AIR 1934 Pat 203 (204): 
13 Pat 17 (DB) • (1911) 5 Sind LR 71 (74). 

[See also 1958-1 Mad L Jour 314 (315) 

® (1960) 1 Ker LR 333: 1960 Ker LT 255 
(DB).] 

(4) A proceeding to enforce a judgment is 
collateral to tlie judgment, and, therefore, no 
inquiry into its regularity or validity can 
be permitted in execution proceeding. ILR 
(1953) Madh B 260 (262, 263) ® AIR 1940 
Mad 628 (629, 631) • (1940) 44 Cal WN 
392 (393) ® AIR 1917 Cal 844 (847): 44 
Cal 1627 (DB). 

[See also AIR 1964 Punj 311 (313): 65 
Pun LR 1077.] 

(5) The executing Court must execute the 
decree as it stands and according to its 
terms. AIR 1951 SC 189 (192): 1951 SCR 
292 • AIR 1956 Trav-Co 271 (271): ILR 
(1956) Trav-Co 873 (DB) • 1956 Madh B 
LR (Civ) 433 (437) * AIR 1955 Bhopal 3 
(5) * ILR (1955) Bom 386 (395) (DB) “ 
Madh B LJ 1954 HCR 569 (571) “ AIR 
1953 All 710 (711) (DB) • AIR 1952 Mys 
3 (4): ILR (1952) Mys 147 (DB) ♦ AIR 1952 
Trav-Co 504 (506) (DB) * AIR 1951 Kutch 
45 (45) • 1951 Ker L Tim 106 (108) (DB) 

• AIR 1950 Trav-Co 7 (7) (DB) * AIR 1944 
Lah 302 (310): ILR (1944) Lah 79 (DB) • 
(1898) 20 All 397 (399) (DB) * AIR 1935 
All 359 (360) (DB) * AIR 1933 All 743 
(744) (DB) • AIR 1932 Bom 462 (463) ® 
AIR 1934 Lah 438 (439): 15 Lah 772 (DB) 

• AIR 1926 Mad 1144 (1144) * AIR 1926 
Mad 113 (113) (DB) • AIR 1916 Mad 795 
(798) (DB) ® (1887) 10 Mad 283 (288) (FB) 

• AIR 1915 Oudh 142 (143) * AIR 1937 
Pat 618 (619) (DB) * (1910) 4 Sind LR 244 
(246) (DB) • AIR 1960 SC 388 (390). (Can- 
not give relief to the plaintiff which was 
denied to him in suit.) 

[See also 1958-1 Mad L Tour 314 (315| 
(Execution of certificate under Section 87, 
Madras Hindu Religious Endowments Act.) 

• AIR 1936 Lah 448 (^9) 

• (1967) 8 Guj LR 986: ILR (1967) Guj 79o 
808) ® 1959 Ker LJ 1227 (1228): 19o9 Ker 
LT 1094 (DB).] 
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(5) The executing Court cannot; 

(a) enter into a criticism of the decree. 

(1887) 11 Bom 528 (532) (DB) * AIR 
1924 Nag 378 (381). 

[See also AIR 1954 Madh B 89 (93): ILR 
(1953) Madh B 265 (DB).] 

(b) give relief against its rigour. (1901) 28 
Cal 353 (361): 28 Ind App 57 (PC) ♦ AIR 
1932 Pat 237 (238) (DB) * AIR 1935 Sind 
140 (141) (DB). 

(c) add to or alter the decree even in the 
light of subsequent events. AIR 1956 SC 
359 (362, 363): 35 Pat 347: 1950 SCR 62 
* 1954 All L lour 621 (622) (DB) • AIR 
1952 All 27 (28). (AIR 1949 Mad 429: ILR 
(1949) Mad 613. Foil.) ® AIR 1950 All 688 
(690) * 1950 Ker L Tim 252 (255) (DB) “ 
AIR 1949 Mad 429 (430): ILR (1949) Mad 
613 " AIR 1940 Bom 10 (11): ILR 1939 
Bom 708 ® (1874) 2 Ind App 219 (228) 
(PC) * AIR 1933 Pat 161 (163): 12 Pat 77 
(DB) “ AIR 1922 All 27 (28): 44 All 350 
(DB) ® (1902) 26 Bom 707 (710; (DB) ♦ 
AIR 1935 Cal 245 (246) (DB) ® AIR 1922 
Cal 311 (313) (DB) ® (1878) 3 Cal 161 (170. 
171): 4 Ind App 137 (PC) ’ AIR 1927 
Lah 894 (895) (DB) * AIR 1937 Mad 109 
(109) (DB) • AIR 1935 Mad 429 (430) (DB) 
® AIR 1937 Nag 120 (121): ILR (1937) Nag 
344 * AIR 1926 Pat 411 (412) (DB) • AIR 
1924 Pat 263 (264): 3 Pat 221 (DB) ® (T6) 
AIR 1916 Cal 923 (923) (DB) • 1966 All 
WR (HO 770 (771). (Execution Court can- 
not alter relief granted under decree — Im- 
plications of certain direction in decree — 
Recourse to pleading and judgment when 
not permissible — Remedy of aggrieved 
party is to ask for amendment of decree.) • 
AIR 1962 Rai 54 (56): 1961 Raj LW 382. 
(Time granted under decree cannot be ex- 
tended by executing Court.) * AIR 1961 
Assam 157 (158) (D^. (Mere payment of the 
amount as rent by itself might or might not 
create a tenancy but that cannot be a sub- 
ject for consideration in executing a decree 
if otherwise enforceable since it does not 
come within the scope of Section 47 of the 
Civil Procedure Code.) 

[See (1897) 19 All 480 (481) ♦ AIR 1933 
Cal 627 (629): 60 Cal 753 • AIR 1924 Nag 
419 (421): 22 Nag LR 121.] 

[See also AIR 1941 Cal 530 (532); ILR 
(1941) 2 Cal 402 (DB).] 

(d) correct errors. AIR 1953 Trav-Co 32 
(33): ILR (1951) Trav-Co 352 (DB) • AIR 
1957 All 285 (285) • ILR (1953) 3 Raj 914 
(921) (DB) ® AIR 1922 Mad 186 (186) (DB) 
® AIR 1935 Oudh 57 (58): 10 Luck 508 
(DB) ® 1968 Ker LT 577 (588). 

[But see (1942) 40 Cal WN 509 (509).] 

(e) grant a relief not contemplated by the 
decree, such as allowing costs or interest or 
mesne profits. AIR 1956 Trav-Co 271 (272)- 
ILR (1956) Trav-Co 873 (DB) ® 1958 MPC 
315 (316). (Interest cannot be reduced.) • 
AIR 1951 Punj 132 (133) ♦ AIR 1942 Pat 
196 (197) (DB) • (1926) 94 Ind Cas 212 (212) 


(Lah) « AIR 1935 All 186 (187) * AIR 1951 
Trav-Co 80 (81): 1950 Trav-Co LR 472 
(DB) " AIR 1950 Trav-Co 7 (8) (DB) • AIR 
1949 East Punj 213 (215) ® AIR 1922 All 
27 (28): 44 All 350 (DB) * (1877) 3 Cal 
161 (171): 4 Ind App 137 (PC) ® (1881) 8 
Cal 332 (335, 336): 9 Ind App 1 (PC) ** AIR 
1917 Mad 212 (213) • (1883) 5 All 53 (54) 
(DB) " AIR 1925 Pat 807 (809, 810): 4 Pat 
440 (DB). 

(f) question the right of the person whose 
name is on the record to execute the decree. 

AIR 1955 Pat 284 (287) (DB) ® AIR 1957 
Raj 253 (255): ILR (1956) 6 Raj 217 (DB) 

* (1900) 27 Cal 488 (491) (DB) ® (1874) 
21 .Suth WR 141 (142) (DB) ® AIR 1914 
.Mad 222 (224): 38 Mad 832 (DB). 

[See also O. 21, R. 16.] 

(g) go into the question whether the decree 
was a valid one or was obtained by fraud. 
.MR 1956 Ajmer 55 (56) ® AIR 1958 Andh 
Pra 417 (418) * AIR 1936 Bom 513 (516); 
ILR (1956) Bom 193 (DB) ® (1955) 8 Sau 
LR 256 (263) * AIR 1946 Nag 311 (313): 
ILR (1946) Nag .583 * (1901) 23 All 181 
(190): 28 Ind App 35 (PC) ® AIR 1937 All 
567 (568): ILR (1937) All 761 * AIR 1924 
All 669 (689): 46 All 571 (DB). (Overruled 
on another point in .MR 1933 All 252: 55 
All 334 (FB)) ® AIR 1921 Bom 301 (302) 
(DB) “ (1896) 22 Bom 475 (479) (DB) * 
(1911) 10 Ind Cas 532 (534) (DB) (Cal) • 
AIR 1936 Mad 618 (622, 623): 59 Mad 642 
(DB) • AIR 1935 Mad 236 (238): 58 Mad 
752 (DB) * AIR 1925 Nag 377 (378) • AIR 
1938 Pat 594 (596) (DB) * (189D 15 Bom 
307 (308) (DB) * (1886) 9 Mad 80 (82, 83) 
(DB) • AIR 1931 All 92 (94): 53 All 125 
(DB) • (1906) 30 Bom 101 (107. 108) (DB) 

* .AIR 1965 Guj 282 (282). (It is not open 
to the executing Court to say that a part of 
the decree violates the provisions of S. 23, 
Bombay Money Lenders Act (31 of 1947) 
and, therefore, should not be executed.) 

See also AIR 1936 Lah 442 (442, 443).] 

See however O. 21, R. 7.] 

(h) refuse to execute a decree, on the 
ground that it is not properly drawn up. 

AIR 1953 Mys 153 (154): ILR (1953) Mys 
267 (DB) ® AIR 1958 Bom 471 (473). 

(6) The executing Court can go into the 
question of the executability of the decree 
and consider whether by any subsequent 
developments the decree has ceased to be 
executable according to its terms. AIR 1956 
SC 359 (362, 363): 35 Pat 347: 1956 SCR 
62 ® AIR 1962 Madh Pra 318 (319, 320): 
1961 Jab LJ 1443. 

(7) When a decree imposes obligations on 
both sides which are so conditioned that per- 
formance by one is conditional on perform- 
ance by the other, execution will not be 
ordered unless the part>' seeking execution 
not only offers to perform his side but, when 
objection is raisecT, satisfies the executing 
Court that he is in a position to do so. 
There may of course be decrees where the 
obligations imposed on each side are distinct 
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and severable and in such a case each party 
might well be left to its own execution. 
The executing Court including the Court to 
which the decree is transferred for execution 
can go into the question whether the decree 
remains capable of execution according to 
its terms and whether in a case of specific 
performance the party applying for execution 
is in a position to perform his part of the 
decree. AIR 1956 SC 359 (362): 35 Pat 347: 
1956 SCR 62. 

[See AIR 1963 All 49 (50, 51, 52): 1962 
All LJ 1082.] 

(8) The transferee Court cannot question 
the jurisdiction of the transferor Court which 
passed the decree. For cases, see O. 21, 
R. 7. 

[See also 1967 BLJR 973. (Transferee 
Court cannot stay execution under O. 21, 
R. 29.)] 

[But see AIR 1943 Bom 404 (406): ILR 
(1943) Bom 665.] 

(9) Where the execution Court is the very 
Court which passed the decree, it has been 
generally held that a question of territorial 
or pecuniary jurisdiction of the Court which 
passed the decree cannot be allowed to be 
raised in execution proceedings before it. 
AIR 1954 Hyd 190 (192): ILR (1954) Hyd 
353 (FB). (38 Deccan LR 455, Overruled.) 
• AIR 1956 Pat 280 (283): 35 Pat 610 
(DB) « 1955-2 Mad L Jour 16 (17) ® ILR 
(1955) 5 Raj 736 (738) * AIR 1951 Bom 
426 (428): ILR (1952) Bom 1 ** AIR 1948 
Cal 111 (112): ILR (1947) 1 Cal 486 * AIR 
1942 Pat 152 (155, 156) (DB) ♦ AIR 1941 
Nag 36 (45, 52, 60): ILR (1941) Nag 1 (FB) 
® AIR 1920 Mad 1019 (1023, 1024): 43 
Mad 675 (FB) ® AIR 1931 Rang 252 (257): 
9 Rang 480 (FB) * AIR 1932 Cal 380 (381) 
(DB) ® AIR 1932 Lah 289 (290): 13 Lah 
25 (DB) * AIR 1935 Oudh 358 (360): 11 
Luck 187 (FB) ♦ AIR 1962 SC 199 (201): 
(1962) 2 SCR 747. (Objection regarding ter- 
ritorial jurisdiction waived — Does not go to 
root of jurisdiction — Validity of decree can- 
not be challenged on that ground in execu- 
tion proceedings — Judgment-debtor held es- 
topped from taking that objection in execu- 
tion.) * 1961 Raj LW 676 (679). (It make.s 
no difference whether the want of territorial 
or pecuniary jurisdiction is latent or patent.) 

[See AIR 1957 Pat 87 (92): 35 Pat 1175 
(DB).] 

[See also AIR 1940 Lah 280 (280, 281).] 

[See however AIR 1952 All 196 (198) 
(DB).] 


(10) A question as to the jurisdiction of 
the Court in matters other than territorial 
or pecuniary jurisdiction rendering the decree 
a nullity on the face of it can be entertained 
by the executing Court. AIR 1956 Bom 
513 (516): ILR (1956) Bom 193 (DB) AIR 
1956 Pat 57 (60) * AIR 1955 Trav-Co 113 
(117): ILR (1954) Trav-Co 1151 (DB) ® ILR 
1955) 5 Raj 736 (738) (1955) 8 Sau LR 

256 (259) * AIR 1954 Madh B 89 (92): ILR 
(1953) Madh B 265 (DB) ® AIR 1953 Orissa 


3 (5): ILR (1953) Cut 473 (DB) • ILR 
(1953) Madh B 260 (263, 264) * AIR 1951 
Bom 426 (427): ILR (1952) Bom 1 ** AIR 
1950 Trav-Co 72 (73): 1950 Trav-Co LR 15 
(DB) ® AIR 1949 East Punj 94 (101, 102): 
ILR (1949) East Punj 143 (FB) • AIR 1949 
Nag 106 (108): ILR (1948) Nag 376 ® AIR 
1946 Pat 385 (388): 25 Pat 7 (DB) • AIR 
1942 Lah 237 (238): ILR (1943) Lah 553 
(DB) * AIR 1933 All 751 (752) (DB) • AIR 
1918 All 226 (237): 40 All 423 (DB) ® AIR 
1931 Bom 295 (296) ® AIR 1929 Nag 357 
(357, 358): 26 Nag LR 60 (DB) ♦ AIR 1932 
Cal 9 (10, 11); 58 Cal 1018 (DB) ® AIR 

1933 Nag 211 (212, 213) (DB) AIR 1935 
Oudh 358 (360): 11 Luck 187 (FB) ♦ AIR 

1934 Oudh 75 (84, 85): 9 Luck 435 (DB) ® 
AIR 1937 Pat 618 (610) (DB) ® AIR 1936 
Pat 303 (305) (DB) ♦ AIR 1919 Pat 430 
(431): 4 Pat L Jour 240 (FB) * (1967) 8 
Guj LR 986: ILR (1967) Guj 795 (817) ® 
AIR 1962 Andh Pra 500 (505, 506): (1962) 
2 Andh WR 71 (FB). (Decree contravening 
the provisions of O. 20, R. 12 and hence in- 
valid.) • AIR 1969 Madh Pra 35 (41): 1969 
MPLT 17 (DB) ® AIR 1966 Him Pra 77 
(79) ® AIR 1965 Bom 129 (130): 1964 Mah 
LJ 528 * AIR 1961 All 287 (287): (1961) 

2 Lab LJ 191. Qudgment-debtor can raise 
objection during execution that decree can- 
not be executed, having been passed by 
court having no jurisdiction, even though he 
had not raised it during suit.) ® AIR 1959 
Pat 484 (486): 1958 BLJR 516. 

[See AIR 1953 Sau 129 (129) * AIR 
1949 Nag 131 (132): ILR (1948) Nag 864 
® AIR 1942 Lah 260 (263): ILR (1942) Lah 
307 (FB).] 

[See also AIR 1965 Pat 134 (134): 1965 
BLJR 690. (Onus lay upon judgment-debtor 
to prove that no notice was issued.) ® 1968 
Ker LR 145 (147).] 

[But see AIR 1941 Rang 163 (165): 1941 
Rang LR 90 (DB) ® AIR 1923 All 141 
(144): 45 All 198 (DB) “ AIR 1930 Bom 
141 (144): 54 Bom 96 ♦ AIR 1917 Cal 
844 (847): 44 Cal 627 (DB) * AIR 1936 
Lah 766 (767) * AIR 1932 Lah 291 (292) 

• (’26) AIR 1926 Mad 128 (128) * AIR 
1932 Mad 7 (8) * AIR 1915 Mad 683 (684) 
(DB) ® AIR 1936 Rang 87 (88): 14 Rang 
94 (SB).] ^ 

(11) An executing Court can refuse to 
execute a decree on the ground that it was 
passed by a Court having no jurisdiction. 
AIR 1942 Cal 496 (497, 498): ILR (1942) 

1 Cal 149 ® AIR 1925 Cal 907 (909): 53 
Cal 166 (FB) • AIR 1958 Mad 490 (494): 
ILR (1958) Mad 622 (DB) ® AIR 1957 Pat 
87 (92): 35 Pat 1175 (DB) ® AIR 1957 Pat 
4 (6). (Decree passed in spite of S. 69 (2), 
Partnership Act — Decree is not nullity.) • 
AIR 1957 Raj 131 (132): ILR (1957) 7 Raj 
366 (DB) * AIR 1937 Cal 481 (482) ® AIR 
1956 Bom 268 (269) • ILR (1955) Bom 
386 (395) (DB) ® ILR (1953) Madh B 260 
(263) ® AIR 1943 Bom 404 (406): ILR 
(1943) Bom 665 • AIR 1960 Punj 610 
(610, 611, 612): ILR (1959) Punj 1588 (DB). 
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[See AIR 1931 Cal 546 (548). (The ques- 
tion as to whether an appeal is competent 
or not to a higher Court cannot be gone 
into in the execution proceeding.)] 

[See also AIR 1938 Cal 575 (576) • AIR 
1937 Cal 565 (568) ® AIR 1933 Cal 267 
(268) • AIR 1952 Raj 62 (63) (DB.j 

Also see S. 47. 

(12) The expression “the Court which 
made the decree had no jurisdiction to make 
it" means that the Court had not such terri- 
torial jurisdiction as would authorize it to 
make the decree and not that having juris- 
diction it exercised it erroneously. AIR 1957 
Pat 4 (6). 

(13) Where there is an e.vpress prohibi- 
tion by any enactment against the sale of 
any property in execution, the executing 
Court cannot sell such property although 
the decree may direct such sale. The same 
principle would apply to cases whether the 
objection as to inalienability was taken on 
the ground of public policy, or where there 
is a statutory prohibition against the execu- 
tion of a decree for eviction, AIR 1956 Pat 
57 (60) (DB) ® AIR 1943 Bom 54 (55, 56): 
ILR (1943) Bom 19 (DB) * AIR 1921 All 
118 (119): 43 All 547 (SB) ® AIR 1947 
Mad 341 (342). (Objection to inalienability.) 
• AIR 1937 Mad 918 (921) * AIR 1953 
Orissa 3 (6): ILR (1953) Cut 473 (DB). 
(Public policy.) ® AIR 1956 Trav-Co 1 (7): 
ILR (1955) Trav-Co 953 (FB). (Statutory 
prohibition.) ® AIR 1980 Mad 377 (382 to 
384): (1960) 2 Mad LJ 30 (FB). (AIR 1958 
Andh Pra 1 (FB) Dissented from.) 

[See also ILR (1950) All 326 (329).] 

[But see AIR 1949 East Punj 94 (101, 
102): ILR (1949) East Punj 143 (FB). (AIR 
1933 Lah 397; AIR 1936 Lab 845: ILR 
(1937) Lah 48 and AIR 1937 Lah 194, Over- 
ruled; AIR 1934 Lah 609 (1), impliedly 
overruled.) « AIR 1931 Lah 545 (545).] 


(14) Where the want of jurisdiction is not 
apparent on the face of tlie decree the party 
in execution cannot raise a disputed point 
of fact which, if his contention is true, 
would have deprived the Court of its juris- 
diction to pass a decree in that matter. AIR 
1956 Bom 268 (269) ® AIR 1957 Madh B 
56 (58) (DB) * AIR 1954 Madh B 89 (92): 
ILR (1953) Madh B 265 (DB) ® ILR (1955) 
5 Raj 736 (738) « AIR 1949 Nag 131 (132): 
ILR (1948) Nag 864 • (1946) 50 Cal WN 
307 (308) ® AIR 1943 Bom 288 (291): ILR 
(1943) Bom 400 ® AIR 1943 Nag 325 
(327): ILR (1943) Nag 757 • AIR 1942 
Pat 152 (155) (DB) ® AIR 1940 Mad 628 
(631) ® AIR 1933 Mad 362 (363) • AIR 
1981 Cal 92 (92, 93) (FB) ® (1967) 8 Guj 
LR 986: ILR (1967) Guj 795 (897) ® AIR 
1967 Andh Pra 188 (189): (1966) 1 Andh 
WR 281 ® (1964) 66 Pun LR 347 (349) ® 
AIR 1959 Andh Pra 159 (163, 164): (1959) 
1 Andh WR 275 (DB) * AIR 1959 Pat 484 
(486): 1958 BLJR 516. 


(See also AIR 1950 All 688 (690) ® 1961 
Jal) LJ 1476 (1479): 1961 MPLJ 959. 

[But see AIR 1937 Mad 918 (921).; 

(15) The principle that an executing Court 
cannot chalfcnge the validity of the decree 
holds good only between the parties to the 
decree. When a third party against whom 
an order is serv'ed moves the executing 
Court, the Court has inherent jurisdiction to 
decide the validity of the decree. AIR 1950 
Bom 155 (157): ILR (1950) Bom 185 (DB) 
^ AIR 1957 Raj 131 (132): ILR (1957) 7 
Raj 366 (DB). 

(16) It is not open to the executing Court 
lo go behind the order of amendment of a 
decree and to enquire whether the amend- 
ment was a substantial amendment or mere- 
ly an amendment of a clerical or arithme- 
tical nature. It is also not open to the exe- 
cuting Court to go into the question whe- 
ther the amendment was necessary or not 
necessary or whether the Court of the Mun- 
sif was competent to make the amendment 

or not. AIR 1960 Pat 126 (128): 1959 BLJR 
622 (DBj. 

(17) The executing Court is not preclud- 
ed from finding out whether any decree had 
been passed at all. where there is no judg- 
ment to support the so-called decree which 
is merely something written on a decree 
form, the decree is a complete nullity and 
the executing Court can disregard it. AIR 
1938 Rang 372 (375) (DB). 

(18) It is in no sense going behind the 
decree to hold that the judgment-debtor, a 
disqualified proprietor whose property is 
nnoer the Court of Wards, is not properly 
before the Court when the manager or the 
Court of Wards has not been made a party 
to the execution. AIR 1925 Pat 160 (160) 
(DB). 

(19) Where in a suit, which was cogni- 
zable exclusively by a Revenue Court, and 
was instituted in a Civil Court, no objec- 
tion was taken in the trial Court or if taken 
was disallowed, the objection cannot again 
bo raised in the execution proceedings. AIR 
1934 All 609 (611, 613, 614): 57 All 1 
(FB). 

[See also (1963) 4 Guj LR 400 • 1956 
Raj LW 4 (5).] 

(20) Although compromise and consent 
decree also cannot be challenged by the 
executing Court, such decrees are subject to 
the exercise of powers of a Court of equity 
to relieve against forfeiture and penalties. 
AIR 1954 Madh B 89 (93): ILR (1953) 
Madh B 265 (DB) AIR 1954 Mad 870 
(872) (DB) * AIR 1953 Mys 153 (156): ILR 
(1953) Mys 267 (DB) • AIR 1952 Punj 
155 (155) ® AIR 1951 Assam 27 (28): ILR 
(1950) 2 Assam 175 (DB) ® AIR 1950 Pat 
440 (443) (DB) • AIR 1948 Nag 388 (390): 
ILR (1948) Nag 174 ® AIR 1944 Bom 46 
(49, 50) ® Madh B LJ 1954 HCR 569 (571). 
(Court can grant relief against forfeiture.) ♦ 
AIR 1916 Cal 391 (392) (DB). (Do.) • AIR 
1914 Mad 18 (18) (DB). (Do.) • AIR 1935 
All 862 (868): 58 All 230 (DB). (Do.) ® AIR 
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1937 Pat 542 (544): 16 Pat 395 (DB). (Do.) 
• AIR 1964 All 37 (38) AIR 1962 Mys 
9 (10): 39 Mys LJ 539 * 1961 Rai LW 676. 

[See also AIR 1962 Cal 272 (275): ILR 
(1962) 2 Cal 254 (DB). (Where the compromise 
decree contains a stipulation by way or penal- 
ty then in the event of a default the judg- 
ment-debtor is entitled to relief in execution 
in respect of the same as part of a contract 
providing for penalty even though the said 
contract has been incorporated into decree 
of the Court.) ® AIR 1951 Madh B 62 
(63).] 

[See however AIR 1952 All 196 (198) 
(DB).] 

(21) A decree given on the basis of an 
unregistered award is not a nullity and can- 
not be questioned in execution. AIR 1965 
Madh Pra 75 (77): 1965 Jab LJ 147 (FB) 
® AIR 1954 Sau 22 (24). (AIR 1946 Nag 
311: ILR (1946) Nag 583 and AIR 1937 
All 282, Dissented from.) 

[See also AIR 1959 Madh Pra 415 (418). 
1959 Jab LJ 734. (Decree assailed on the 
ground that the Court had no jurisdiction to 
pass the decree on award.) ] 

[But see AIR 1946 Nag 311 (313): ILR 
(1946) Nag 583. (An executing Court can 
question the validity of a decree on an 
award on the ground that the award though 
compulsorily registrable was not registered, 
in such a case the decree being a nullity),] 

(22) Where the executing Court has to 
decide upon a question of Fact which is in- 
adequately recited in the decree but about 
which there is no adjudication in the de- 
cree, it can examine the record and ascer- 
tain for itself what the actual facts are, 
AIR 1921 Pat 360 (361): 5 Pat L Jour 402 
(DB). 

(23) Conflict between description of area 
iven in compromise and that given in decree 
ased upon compromise — Former prevails 

— No question of rectification of error arises 

— Decree is to be deemed for area given 
in compromise and in doing so, executing 
Court does not exceed its jurisdiction. AIR 
1958 Punj 13 (14). 

(24) Where the provision to refer to arbi- 
tration formed part of a compromise decree 
and this part was carried out, the terms oi 
the award do not form part of the decree 
The execution Court has only to execute 
the decree as it stands. 1957 Ker L Jour 
747 (749). 

(25) Judgment and decree on award — 
Application under S. 33, Arbitration Act, by 
person alleged to be party to arbitration 
agreement for declaration of its non-exis- 
tence on ground that it was fabricated and 
that he was no party to it, is maintainable 

No separate suit is maintainable. AIR 

1957 Pat 417 (424); 36 Pat 35 (DB). 

10. Power to construe decree.— (1) Al- 
though an executing Court cannot go be- 
hind a decree, but must execute it as it 


stands, yet, when the terms of a decree are 
ambiguous, it can construe the decree to 
ascertain its precise meaning. (1889) 16 Cal 
173 (183): 15 Ind App 186 (PC) • AIR 
1957 Pat 87 (92): 35 Pat 1175 (DB) • (1896) 
18 All 344 (347) (SB) ® AIR 1917 PC 197 
(200) ® AIR 1956 Trav-Co 271 (271): ILR 
(1956) Trav-Co 873 (DB) ♦ ILR (1955) Trav- 
Co 942 (944) ® (1880) 2 All 497 (498) (FB) 
® AIR 1925 Cal 1243 (1243) • AIR 1929 
Lah 437 (438) ® AIR 1935 Mad 576 (577) 

* AIR 1938 Pat 195 (196) (DB) ® AIR 1930 
Pat 536 (537): 9 Pat 499 (DB) ® AIR 1966 
Orissa 203 (204): 32 Cut LT 805. (Decree 
that suit stood decreed means that all re- 
liefs asked for had been decreed.) 

[See AIR 1932 Oudh 77 (78); 7 Luck 
421.] 

(2) Where the decree is ambiguous and 
where therefore it is necessary to construe 
the decree, it is competent to the executing 
Court to refer not only to the judgment 
but also to the pleadings in the case. AIR 
1955 Cal 14 (15): ILR (1956) 1 Cal 341 
(DB) AIR 1957 Ker 31 (32) (DB) • AIR 
1957 Pat 575 (580): 36 Pat 323 (DB) ® 
AIR 1957 Pat 8 (9, 10) • AIR 1942 Pal 
196 (197) (DB) ® AIR 1933 Lah 41 (42): 
14 Lah 230 * AIR 1926 Nag 480 (482) • 
AIR 1935 Oudh 39 (40): 10 Luck 416 ® 
AIR 1932 Pat 12 (13) (DB) • AIR 1960 
SC 388 (390) * AIR 1966 Mad 319 (320): 
(1965) 2 Mad LJ 551 * AIR 1961 Cal 92 
(92, 93) (FB). (AIR 1932 Cal 380, Rel. on.) 

* AIR 1964 Pat 525 (526): ILR 44 Pa! 
738 (DB). 

[See AIR 1941 Pat 566 (569) (DB) • 
AIR 1940 Bom 277 (278): ILR (1940) Bom 
633 • AIR 1963 Mad 175 (178): (1963) 1 
Mad LJ 46 (FB). ] 

(3) The Court should, if possible, adopi 
such a construction of the decree as will 
make the decree in accordance with law. 
(1901) 23 All 220 (226): 28 Ind App 28 
(PC) • AIR 1952 Trav-Co 547 (549) (DB) 

* (1899) 21 All 361 (373) (FB) • (1903) 

5 Bom LR 802 (803) (DB) • AIR 1963 All 
49 (52): 1962 All LJ 1082 ® 1963 Ker LI 
812 (814): ILR (1964) 1 Ker 181 * (I960) 

1 Mad LJ 391. 

(4) Court must adopt a construction which 
will make the decree in conformity with the 
judgment. AIR 1930 Mad 458 (460) * 1959 
Ker LT 1010. 

(5) Executing Court cannot make a new 
decree for the parties under the guise ol 
interpretation. AIR 1951 SC 189 (192): 1951 
SCR 292 ® AIR 1957 Pat 87 (92): 35 Pat 
1175 (DB) (1965) 67 Punj LR 569. 

11. Powers to declare decree inexccut- 
^le. — (1) Where a decree affecting to- 
movable property is compulsorily registrable 
but is not registered, the executing Courl 
can declare that the decree is not capable 
of execution. AIR 1937 All 282 (284). 

[But see (1940) 42 Bom LR 1123 (1129).] 

(2) Where a partition decree is drawn up 
without proper stamp and the executing 
Court without objection proceeds to execu- 
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tion, there is no lack of inherent jurisdic- 
tion in the executing Court hut there is an 
illegality or error affecting its jurisdiction. 

AIR 1942 Lah 260 (263. 264): ILR (1942) 
Lah 307 (FB). 

[But see AIR 1948 All 375 (378): ILR 
(1949) All 49 (DB).] 

(3) Where a decree imposes mutual ohli- 
ations on both the plaintiff and the defen- 
ant which are dependent and conditional 

on each other, and one of the parties ap- 
plies for execution, the e.xecuting Court can 
consider whether he is in a position to perform 
his part of the decree and whether, for any 
reason, it has become impossible for him to 
do so. AIR 1956 SC 359 (363): 35 Pat 347: 
1956 SCR 62. 

(4) A distinction has to be drawn between 
the txvo positions, namely where there is a 
decree which is incapable of execution on 
the ground that it is a nullity because the 
Court which passed it had no inherent juris- 
diction and the case where all that can be 
said is that the Court passing the decree 
had irregularly assumed jurisdiction. In the 
latter case, it would not be competent to 
the executing Court to question the exis- 
tence of jurisdiction in the Court which 
passed the decree. AIR 1958 Bom 30 (32): 
ILR (1957) Bom 786 • AIR 1958 Andh Pra 
1 (8): ILR (1957) Andh Pra 326 (FB) * AIR 
1958 Andh Pra 417 (418) * AIR 1958 Mad 
490 (494): ILR (1958) Mad 622 (DB) ♦ 
AIR 1957 Pat 87 (92): 35 Pat 1175 (DB) 

* AIR 1957 Pat 4 (5). (Decree in spite of 
S. 69 (2), Partnership Act, is not nullity.) 

• AIR 1957 Raj 131 (132); ILR (1957) 7 
Raj 366 (DB). 

(5) Misdescription or insufficient descrip- 
tion of property in decree — Boundaries not 
given — Executing Court can hold enquiry 
to ascertain subject-matter of decree instead 
of holding the decree inexccutable. 1901 
Raj LW 128 (131). 

12. Power to 6x order of sale of mort- 
gaged properties. — (1) Where a mortgage 
decree itself fixes the order in which the 
mortgaged properties are to be sold, the 
executing Court cannot go behind the de- 
cree and sell the properties in a different 
order. AIR 1944 Mad 465 (467) * AIR 1933 
Pat 161 (163); 12 Pat 77 (DB) ® AIR 1960 
Pat 378 (380): ILR 38 Pat 1 (DB). 

[See AIR 1964 Mad 547 (548, 549): (1965) 

1 Mad LJ 199 ® AIR 1961 Andh Pra 305, 
^8. 309. 310): (1961) 1 Andh WR 202. 
(There is nothing in the Code which pre- 
vents the Court from directing the decree- 
holder to execute and satisfy his decree 
from any particular property situate either 
within its local limits or outside. (1932) 63 
Mad LJ 843; ILR 56 Mad 343 and (1953) 

2 Mad LJ 110, re-affirmed.) • AIR 1959 
Puni 490 (490).] 

[But see AIR 1955 Trav-Co 92 (97) (DB). 
(AIR 1944 Mad 465, Dissented from).] 

(2) Where the mortgage decree does not 
fix any order in which the mortgaged pro- 


perties are to be sold, the executing Court 
lias the power to prescribe such order. AIR 
1931 All 657 (658, 659) (DB) ® AIR 1960 
Pat 378 (380): ILR 38 Pat 1 (DB). (The 

executing Court has in exceptional cases 
where equity demanded it to regulate the 
order in which the mortgaged properties 
ought to be sold.) 

13. Power under rent decree. — (1) A 
Court e.xecuting a rent decree has no juris- 
diction to refuse execution of the decree 
against the properly of the judgment-debtor 
other than the tenure in arrears or to direct 
that the decree-holder must proceed in the 
first instance against the tenure in arrears. 

AIR 1935 Cal 544 (544) (DB). 

(2) Where a Rent Reduction Officer, hav- 
ing jurisdiction in the matter, reduces the 
rent due under a decree the executing 
Court cannot ignore his order and execute 
the decree as it stood originally. AIR 1941 
Pat 390 (393) (DB). 

(3) In execution of rent decree sale of 
portion of plot in contravention of proviso 
to ,S. 162-.A of Bihar Tenancy Act (8 of 
1885) is not void but operates as money 
sale and not rent sale. AIR 1961 Pat 279 
(284. 285): II,R 40 Pat 146 (FB). (AIR 
1947 Pat 303 (FB) and AIR 1947 Pat 334 
(FB). Overruled.) 

14. Power to enforce agreement. — See 
Section 47. 

15. Simultaneous executions. — (1) There 
is nothing in law to prevent the simulta- 
neous execution of decrees in more than one 
Court. AIR 1956 Pat 269 (270) (DB) ® AIR 
1955 All 382 (383, 384) (DB) ♦ AIR 1950 
Ajmer 3 (3) * AIR 1950 Mad 582 (585): 
ILR (1951) Mad 375 * AIR 1917 All 129 
(130) • (1872) 14 Moo Ind App 529 (540) 
(PC) * AIR 1936 All 655 (656) (DB) ® 
AIR 1929 Bom 418 (419): 53 Bom 844. 
(Dissenting from AIR 1922 Bom 359.) * 
AIR 1937 Nag 305 (307): ILR (1937) Nag 
440 (DB) ® AIR 1952 Pat 213 (218): 31 
Pat 56 (FB). 

[See AIR 1946 Pat 365 (369): 25 Pat 
145.] 

[See also AIR 1956 Pat 223 (227) (DB).] 

[But see AIR 1950 Madh B 120 (120) ® 
AIR 1923 Pat 384 (384): 2 Pat 247 (DB) 

* AIR 1925 All 276 (2) (277): 47 All 57 
(DB) • AIR 1922 Bom 359 (360): 47 Bom 
56 (DB). (Dissented from in AIR 1929 Bom 
418.) ° AIR 1936 Oudh 64 (65) (DB) • AIR 
1925 Oudh 428 (428): 29 Oudh Cas 84 « 
AIR 1939 Pat 289 (290) (DB).] 

(2) It is a matter for the discretion of the 
Court to permit or refuse concurrent exe- 
cution and in practice concurrent execution 
is not generally carried out. AIR 1921 Low 
Bur 25 (26): 11 Low Bur Rul 15 • 1869 
Pun Re No. 49 ® AIR 1923 Pat 224 (224, 
225): 2 Pat 328 (DB). (Power should be 
sparingly used.) * (1882) 8 Cal 887 (690) 
(DB). (Power should be sparingly exercised.) 

• AIR 1934 Rang 231 (232) (DB). 

[See also AIR 1929 Cal 529 (530): 56 
Cal 1170.] 
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the application of the decree-holder, send it for execution to another Court, 

(a) if the person against whom the decree is passed actually and voluntarily 

resides or carries on business, or personally works for gain, within the 
local limits of the jurisdiction of such other Court, or 

(b) if such person has not property within the local limits of the jurisdic- 
tion of the Court which passed the decree sufficient to satisfy such 
decree and has property within the local limits of the jurisdiction of 
such other Court, or 

(c) if the decree directs the sale or delivery of immoveable property situate 

outside the local limits of the jurisdiction of the Court which passed 
it, or 

4 

(d) if the Court which passed the decree considers for any other reason, 
which it shall record in writing, that the decree should be executed 
by such other Court. 


Section 38 •— Note 15 (contd.) 

(3) A decree-holder is entitled to proceed 
simultaneously against different properties. 
AIR 1957 Orissa 274 (275): ILR (1957) Cut 
446 • AIR 1960 All 558 (559). 

(4) A decree cannot be executed against 
the same property in more than one Court. 
(1909) 3 Ind Cas 105 (108) (DB) (Cal). 

(5) Simultaneous execution one in the Court 
to which the decree has been transferred 
for execution under S. 39 and the other in 
the original Court which passed the decree, 
is permissible. AIR 1962 All 619 (619): 
1962 All LJ 104. (AIR 1936 All 655; AIR 
1960 All 558, Foil.; AIR 1957 All 336, 
Overruled.) ® AIR 1961 Raj 157 (159, 160, 
161): 1961 Raj LW 93 (DB). 

(6) Where the Court at A sends a decree 
for execution to the Court at B within 
whose jurisdiction the property to be pro- 
ceeded against is situate, and an applica- 
tion for sale of such property is made to 
Court at A it was held that it was not made 
to a “proper Court” within the meaning of 
Art. 182 of the Limitation Act, the reason 
being that Court at A cannot sell immoveable 
property situated outside its territorial juris- 
diction. AIR 1916 PC 16; (1918) 39 Mad 
640: 45 Ind App 238. 

(7) Their Lordships' observations in AIR 
1916 PC 16, that the tendency of the Code 
is against, concurrent executions, must be 
taken to refer to concurrent executions 
against the same property. AIR 1954 Mys 
1 (4): ILR (1954) Mys 193 (FB). 


(8) Held on facts that the defect of grant- 
ing final decree allowing personal execution 
even before sale of the mortgaged property 
could not make the decree void and there- 
fore, the executing Court could not take 
notice of it. As the decree allowed uncondi- 
tional concurrent execution against the mort- 
gaged property as also by personal execu- 
tion, it was not necessary for the executing 
Court to wait until the property had been 
sold and had proved insufficient before 
ordering personal execution as the executing 
Coiirt could only follow the decree. AIR 
1965 Ker 16 (18): 1964 Ker LT 1101 

(AIR 1918 PC 159, Disting.) 


(9) See for further Notes O. 21, R. 21* 
and also Section 42. 

SECTION 39 — SYNOPSIS 

1. Scope. 

2. “Court which passed a decree." 

3. When and to what Court a decree may 

be sent for execution. 

4. Residence outside jurisdiction — Clause 

(a), 

5. Having property outside jurisdiction — 

Clause (b). 

6. Decree for sale or possession of pro- 

perty outside jurisdiction — Clause 

(c). 

7. Court considering that execution should 

be in another Court ~ Clause (d). 

8. Transfer of small cause decree for exe- 

cution. 

9. Transfer when takes effect. 

10. Appeals from orders under this section. 

11. Notice of transmission. 

12. Form of application imder the section. 

TOPIC INDICATOR 
“Another Court” — See Note 3. 

Award — See Note 2. 

Court passing decree subsequently losmg 
territorial jurisdiction — See Note 6. 
Court to which decree is sent for execu- 
tion — See Sections 38 and 42. 
Execution Court — Going behind decree — 
See Section 38. 

Transferee Court — Jurisdiction of — When 
ceases — See Sections 38 and 42. 
Jurisdiction of executing Court — See 
Notes 4, 5 and 6. 

«May” — See Note 1. 

Power of transferring Court — See Note 
7 and Section 42. 

1. Scope. — (1) The section is directoiy 
and not mandatory. AIR 1944 Mad 73^4; 
(DB) • AIR 1939 Cal 403 (439): ILR (1939; 

1 Cal 493 (DB) ® AIR 1961 Andh Pra 
305 (309); (1961) 1 Andh WR 202. 

(2) Where on the date of the aMlication 
for transfer, the execution of the decree is 
not barred the Court cannot refuse the ap- 
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(2) The Court which passed a decree may of its owm motion send it for execu- 
tion to any subordinate Court of competent jurisdiction. 

[1882 and 1877, S. 223, paras. 2 and 3; 1859, Parts of Ss. 285 and 286. See 
Section 20, O. 21, Rr. 35, 36, 82 to 103 and Order 34.] 

[a] Section 39 is extended to Amindivi Islands and the East Godavari, West Godavari 
and Visakhapatnam Agencies in the State of Andhra Pradesh: see Proviso to 
S. 1 (3). See note (a) to S. 36. 


Section 39 — Note 1 (contd.) 
plication on the ground that the applica- 
tion under O. 21, R. 10 which would l)e 
put into the transferee Court is likely to be 
barred by the rule of limitation contained 
in S. 48. AIR 1959 All 466 (467) (DB). 

(3) The section gives the Court a discre- 
tion either to e.xecule decree itself or to 
send it to another Court for execution. AIR 
1939 Cal 651 (654, 655) (DB) AIR 1957 
Pat 654 (655) (DB) * AIR 1959 Punj 71 
(72): ILR (1938) Punj 2430 (DB). (Jurisdic- 
tion of transferring Court continues even 
after transfer.) 

(4) The test of the applicability of the 
section is to see whether the Code regu- 
lates the procedure of both the transferor 
and the transferee Courts. 'AIR 1950 Mad 
204 (235): ILR (1950) Mad 692 (DB) « 
AIR 1955 Assam 12 (14, 15) (DB) ® AIR 
1952 Kutch 34 (35) • AIR 1949 Cal 681 
(682. 683) * (1907) 34 Cal 576 (581, 582) 
(DB) « AIR 1962 SC 1737 (1741. 1742. 
1743,, 1744); (1963) 2 SCR 577. fEx parte 
decree passed by Gwalior Court while gov- 
erned by M. B. Code of Civil Procedure 
against resident of Allahabad — Decree is 
nullity — Decree transferred to Court at 
Allahabad on 14-9-1951 — Court held 
cou d not do so — Court at Allahabad 
could not execute decree.) 

(5) Where there is no power to make a 
transfer at all, the proceeaings of the trans- 
feree Court will be void ab initio. AIR 
1944 Cal 301 (301). 

(6) A transfer under this section must bo 
of the whole decree and not only a part 
thereof. AIR 1917 Pat 70 (71) (DB) • 
AIR 1935 Cal 118 (119) (DB). 

(7) The transfer under the section cannot 
be for a limited purpose only. AIR 1917 
Pat 221 (222) (DB). 

(8) The mere fact that a decree has been 
transferred to another Court on Ae ground 
of the judgment-debtor having immovable 
property within the jurisdiction of such 
Court, does not preclude such Court from 
arresting the judgment-debtor. AIR 1938 
Mad 27 (28). 

[See AIR 1963 Pat 461 (464 to 466): ILR 
42 Pat 70. (Non-compliance with O. 21, 
Rr. 5 and 8 amounts to mere irregularity 
and does not affect jurisdiction of transferee 
Court.)] 

(9) This section does not apply to a case 
decided by the Gram Cutcherv under Bihar 

Pa" 370*(37lf 

(10) Where a decree of a trial Court has 
become merged in that of the Appellate 


Court, the latter decree is the only decree 
which can be transferred under this section. 
AIR 1933 Mad 873 (873). 

(11) The decree itself is to be sent for 
execution to another Court. A mere order 
directing the decree to be transferred for 
execution in another Court is not sufficient 
as it has not by itself the effect of trans- 
ferring the decree for execution. AIR 1961 
Madh Pra 158 (160. 161): 1961 Jab LJ 
204. (AIR 1947 Mad 431, Dissented from.) 

(12) The section does not permit the 
transfer of a pending e.xecution proceeding 
to another Court. AIR 1939 Bom 468 (470) 
* AIR 1958 Andh Pra 763 (764) (DB). 

(13) An order of transfer of a decree for 
execution is a judicial order. AIR 1955 
Bom 93 (95): ILR 1954 Bom 1173 (DB) “ 
AIR 1957 Andh Pra 544 (546) (DB) • AIR 
1956 Pat 269 (270) (DB) « AIR 1956 Sau 
1 (4). 

[But see AIR 1951 All 362 (365): ILR 
(1953) 1 All 159 (DB).] 

(14) Rules not framed under Section 40 
— Absence of rules does not affect Court's 
jurisdiction to execute transferred decree. 
AIR 1963 Madh Pra 153 (154): 1962 Jab 
LJ 511. 

(15) Powers of the transferee Court — It 
can only execute the decree and not trans- 
fer it to Civil or revenue Court for exe- 
cution. ILR (1967) 1 Punj 564 (567). 

(16) Decree passed by Court in recipro- 
cating territory — Can be transferred undei 
this section by such Court to District Court 
in India for execution. AIR 1962 Punf 228 
(229. 230): ILR (1961) 2 Punj 166. 

(17) The issue of a precept under S. 46 
has not the effect of transfer of a decree 
for execution to the Court to which the 
precept is issued. AIR 1959 Madh Pra 397 
(398): 1960 Jab LJ 33. 

2. “Court which passed a decree.” — 

(1) An award passed under rules framed 
under S. 43 of the Bombay Co-operative 
Societies Act can be transferred by a Civil 
Court having jurisdiction for execution to 
another Court. AIR 1922 Bom 377 (377, 
378); 46 Bom 128 (DB). 

(2) A Civil Court has no jurisdiction to 
execute an award under Rule 46 (3) of the 
Rules made under Gwalior State Co-opera- 
tive Societies Act (1997 $m.) unless the 
award is transferred to it for execution by 
the Government Inspector of Co-operative 
Societies. AIR 1958 Madh Pra 199 (199. 
200) (DB). 

(3) A decree passed under S. 14, U. P. 
Encumbered Estates Act, can be sent for 
execution, by the Court of the Special 
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Judge which passed it, to another Court. 
1954 All L Jour 473 (473, 474). 

(4) Decree of Special Judge under S. 14 
of U. P. Encumbered Estates Act (25 of 
1934) can be sent to a Court outside the 
United Provinces for execution. Transferee 
Court has jurisdiction to execute such de- 
cree. No question of extra-territorial appli- 
cation of Act arises. AIR 1959 SC 809 
(812, 813): 1959 Supp (2) SCR 364. (AIR 
1954 Pat 164, Reversed.) 

(5) The Registrar of the High Court 
(Allahabad) is competent to transfer a decree 
for execution to the District Court. AIR 
1951 All 362 (365): ILR (1953) 1 All 159 
(DB). 

(6) The jurisdiction of the Court which 
actually passed the decree to execute the 
same is not lost merely because a new 
Court is established which Court if it had 
been in existence on the date of tlie suit 
would have had jurisdiction to try the 
same. AIR 1964 Mys 34 (35) (DB). 

(7) An order for payment of call moneys 
against J. D. in liquidation proceedings 
before High Court can be enforced as a 
decree by virtue of S. 199 of Companies 
Act (1913) and under Ss. 38 and 39 Civil 
P. C. High Court can transfer such order 
for execution to competent subordinate 
Court. AIR 1969 Andh Pra 207 (210). (AIR 
1927 Mad 271, Foil.) 


3. When and to what Court a decree 
may be sent for execution. — (1) Where the 
transfer is made on an application by the 
decree-holder, one or other of the conditions 
in els. (a) to (d) of sub-sec. (1) must be 
satisfied. (1939) 41 Pun LR 186 (187) * 
AIR 1964 All 480 (480, 481) (DB). (Trans- 
fer of decree — Circumstances for — De- 
cree-holder has legal right — Motive of 
decree-holder not material if demand for 
transfer is lawful.) 

(2) Where the transfer is made on the 

Court's own motion the conditions in sub- 
sec. (2) must be satisfied. AIR 1953 Cal 
610 (612) 1954 Raj LW 571 (573) ® AIR 

1927 Pat 38 (40): 5 Pat 714 (DB). 

(3) Where the Court of transfer has in- 
herent jurisdiction, if the objection on the 
ground of the Coiut of transfer not being 
subordinate to the transferring Court is not 
taken at the earliest opportunity, it will not 
he allowed to be taken subsequently. 1954 
Rai LW 571 (574). 


[See also AIR 1956 SC 87 (93): 1955-2 
SCR 938. (AIR 1943 Mad 449: ILR (1943) 
Mad 804, Approved.) ] 

(4) The competency of the Court under 
sub-sec. (2) of this section must be deter- 
mined by reference to its competence to tty 
a suit of valuation similar to the suit in 
which the decree was passed. AIR 1940 
Bom 277 (279): ILR (1940) Jorn 633 ♦ 1957 
Jab IJ 261 (262) (DB) ® 1940 Nag L Jour 

244 (251) (DB). 


[See also 1969 Andh Pra 207 (209, 210) 
(Case under S. 3(1), Companies Act, 1913).] 

(5) Provisions of this section are controll- 
ed by S. 6 and a decree cannot be trans- 
ferred under sub-sec. (1) for execution to 
another Court if the amount or value of the 
decree exceeds its pecuniary jurisdiction. 
AIR 1940 Cal 161 (161) (DB) ® (1910) 37 
Cal 574 (577) (DB) * 1901 Pun Re No. 9, 
p. 35 (39) (FB). ((1887) Pun Re No. 31. 
Overruled.) ® (1889) 16 Cal 465 (467) (DB) 
« (1966) 2 Mad LJ 5 (6): (1966) 79 Mad 
LW 269. 

[But see AIR 1914 Mad 206 (206) (DB) 

* (1910) 5 Ind Cas 155 (155) (DB) (Mad).] 

(6) The value of the suit in which the de- 
cree was passed must be within the pecu- 
niary limits of the jurisdiction of the Court 
to w’hich the decree is proposed to be sent. 
AIR 1936 Pat 177 (178) (DB) * AIR 1957 
Orissa 177 (180): ILR (1957) Cut 287 • 
AIR 1922 Pat 188 (189): 1 Pat 651 (DB) 

* (1889) 16 Cal 457 (461 to 463) (DB). 

[But see AIR 1940 All 331 (334): ILR 
(1940) All 318 (DB). (AIR 1939 All 57: ILR 
(1939) All 97, Dissented from.) ® AIR 1966 
Ker 318 (319): 1966 Ker LT 600. ((1889) 
ILR 16 Cal 465; AIR 1940 Cal 161; AIR 
1936 Pat 177; AIR 1939 All 57; AIR 1940 
AH 331 and AIR 1962 All 586. Dissent 
from). * AIR 1962 All 586 (588): 1962 
All LJ 707 (DB). (ILR 7 Mad 397, ILR 15 
Mad 345, ILR 17 Mad 309 and 7 Mad LT 
132, Followed; AIR 1922 Pat 188, AIR 
1932 Pat 309. ILR 16 Cal 157 and ILR 
37 Cal 474, Not followed.)] 

(7) Where a decree passed by a Court of 
higher pecuniary jurisdiction is attached in 
execution of another decree passed by a 
Court of lower pecuniary jurisdiction and 
the attached decree is transferred to the 
latter Court for purposes of execution of 
its own decree, the latter Court has juris- 
diction to execute the attached decree 
even though its value exceeds its pecuni^ 
iurisdiction. AIR 1946 Sind 103 (106, 107): 
ILR (1945) Kar 445. 

(8) It is not necessary that the transferee 
Court should be of the same kind as the 
transferor Court. (1892) 15 Mad 345 (347) 
(DB) * AIR 1939 Cal 600 (601): ILR (1939) 

1 Cal 233 (235) (DB). 

(9) A Civil Court may transfer its decree 
to a Revenue Court and vice versa. (1883) 

9 Cal 295 (303): 9 Ind App 174 (PC) * 
(1909) 36 Cal 252 (254) (DBh 

[But see (1894) 16 All 496 (497, 498) 
(DB).] 

(10) The Court referred to in this section 
is a Court governed by the Civil Proce- 
dure Code. AIR 1950 Mad 234 (235): ILR 
(1950) Mad 692 (DB). 

(11) The failure to raise the objection to 
the executability of the decree in Ae tr^s- 
ferring Court will not preclude the oWe^ 
tion being taken in the executing Court. Mn 

1956 SC 359 (363): 35 Pat 347: 1956 SCR 
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(See however AIR 1960 NIad 343 (344): 
73 Mad LW 230.] 

(12) There is nothing in S. 39 to compel 
the transferor Court to decide questions of 
limitation or of like nature before transfer- 
ring a decree to another Court for any of 
the reasons mentioned in S. 39. The mere 
fact that an application filed before the 
transferor Court is called an execution peti- 
tion under R. 138 (1) of the Madras Civil 
Rules of Practice, cannot convey the idea 
that it is an execution petition in itself. AIR 
1960 Andh Pra 321 (323); (1959i 2 .Andh 
WR 303 (FB). 

(13) When decree passed by transferor 
Court is a foreign decree passed against 
non-resident foreigner and as such a nullity 
according to the Code governing the Court 
to which it is transferred, such transferee 
Court is incompetent to execute such a 
decree passed under different Code. AIR 
1964 Madh Pra 78' (81): 1964 MPL] 11 
(DB). 

4. Residence outside jurisdiction. — 
Clause (a). — (1) Under cl. (a) it is sufficient 
if it is shown that the judgment-debtor re- 
sides within the jurisdiction of the Court 
to which the transfer is sought. ('44) AIR 
1944 Mad 73 (74). 

(2) Tlie decree-holder is not bound to 
state the mode in which the decree is 
sought to be executed. AIR 1929 Cal 529 
(529, 530): 56 Cal 1176 (DB). 

(3) The fact that the judgment-debtor is 
not liable to arrest in execution of the 
decree is not in itself a good ground for 
refusing to transfer the decree under this 
clause. AIR 1944 Mad 73 (74). 

(4) Where a prohibitory order is to be 
served on the garnishee of the judgment- 
debtor, the decree may be transferred to 
Court within whose jurisdiction the garni- 
shee resides. (1911) 39 Cal 104 (108. 109) 
(DB). 

5. Having property outside jurisdiction — 
Clause (b). — (1) Where property sought to 
be attached is bona fide outside the juris- 
diction of the Court which passed the de- 
cree, that Court must transfer the case to 
the Court within whose local jurisdiction the 
property is situated. AIR 1947 Mad 347 
(350): ILR (1948) Mad 18 (FB) ® AIR 
1918 Pat 126 (127): 4 Pat L Jour 141 (DB) 
• AIR 1932 Cal 213 (214): 59 Cal 199 
(DB), 

(2) The decree of a temporary Court, 
which has no local jurisdiction, must be 
transferred for execution to the Court 
which has local jurisdiction over suits in res- 
pect of such property, AIR 1917 Mad 272 
(273) (DB) • AIR 1932 Cal 213 (214), 215): 
53 Cal 199 (DB). 

(3) Where it is alleged by the decree- 
holder applying for transfer that the pro- 
perties within the jurisdiction of the Court 
are not sufficient to satisfy the decree, it is 
enough if the allegations are supported by 


an affidavit or some other evidence on which 
the Court can reasonablv rely. AIR 1935 
Cal 268 (270) (DB). 

(4) When a decree is transmitted for 
e.xccution to another Court, the presump- 
tion is that the decree was intended to be 
executed against properties within the juris- 
diction of the latter Court. AIR 1924 .Mad 
144 (144) (DB). 

(5) Where a decree is transferred for 
execution to another Court on the ground 
that one of the iudgment-del)tors has pro- 
perty within the local limits of the jurisdic- 
tion of the other Court, the decree cannot 
be executed against another judgment-deb- 
tor who does not fulfil that condition, AIR 
1936 Cal 521 (523): 63 Cal 1210. 

[But see AIR 1938 Mad 27 (29).] 

6. Decree for sale or possession of pro- 
perty outside jurisdiction — Clause (c). — 

(1) Clause (c) includes cases where the 
Court passing the decree has subsequently 
lost territorial jurisdiction. .AIR 1943 Mad 
449 (453): ILR (1943) Mad 804 (DB) ® 
(1881) 6 Cal 513 (519, 520) (DB). 

(2) This clause recognises the transferee 
Court as having inherent jurisdiction to 
sell or deliver properties situate within its 
territorial limits. AIR 1943 Mad 449 (453): 
ILR (1943) Mad 804 (DB). 

(3) The transferee Court cannot execute 
the decree unless the Court which passed 
the decree has sent it to the former Court 
for execution. AIR 1943 Mad 449 (452 
453): ILR (1943) Mad 804 (DR) ° AIR 
1964 Andh Pra 68: (1963) 2 Andh WR 
324 (DB). 

(4) Where subsequent to a decree, the 
immovable property which is the subject- 
matter of the decree is transferred to the 
jurisdiction of another Court, and if it pro- 
ceeds to execute the decree against the 
property in the absence of a transfer of 
the decree to it for execution, the proceed- 
ing is not entirely without jurisdiction. AIR 
1956 SC 87 (93): 1955-2 SCR 938: AIR 
1969 Guj 141 (144, 145) • AIR 1968 Mad 
99 (101, 102): (1967) 1 Mad LJ 281. (How- 
ever, this principle does not apply to money 
decrees. In case ot money decrees the decree 
must be transferred to executing Court by a 

roper transmission of the decreeing Court 
efore it can be executed. AIR 1956 SC 
87, AIR 1932 Mad 418 (SB), AIR 1959 
Punj 350. AIR 1962 Punj 394 (FB), AIR 
1964 Mys 34, AIR 1942 Cal 321, AIR 1943 
Mad 449 Rel on.; AIR 1920 Mad 427 
(FB) (Overruling AIR 1914 Mad 162) Ref.) 

• AIR 1967 Ker 81 (82): 1964 Ker LT 
690. (Execution of mortgage decree — De- 
cree passed by Court A — Readjustment of 
territorial jurisdiction resulting in transfer ot 
property under decree to Court B — Exe- 
cution proceedings in Court B — - Readjust- 
ment of jurisdiction resulting in retransfer 
of property to Court A — Sale in execu- 
tion by Court B is valid.) 

(5) Where properties mortgaged are with- 
in the jurisdiction of more than one Court 
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[a] Sec. 40 is extended to the Amindivi Islands and the East Godavari. West Godavari 
and Visakhapatnam Agencies in the State of Andhra Pradesh: see Proviso to 
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[b] Substituted for “province" by A. L. O., 1950 [26-1-1950]. 


Section 39 — Note 6 (contd.) 

and one of such Courts has passed a decree 
for sale, the Court which has passed the 
decree is entitled to sell the properties out- 
side its jurisdiction also. AIR 1939 Cal 403 
(409) (DB). 

7. Court considering that execution 
should be in another Court ~ Clause (d). 
— (1) In making an order of transfer under 
this clause, the Court must give its reasons 
in writing although when the parties do not 
object the mere failure to give reasons in 
writing will not affect the jurisdiction ot 
the transferee Court to execute the de- 
cree. AIR 1955 All 96 (97). 

8. Transfer of small cause decree for 
execution, — (1) A Court of Small Causes 
has no jurisdiction to execute a decree 
against immovable property or to sell 
movable propery outside its jurisdiction. It 
must transfer the decree under this sec- 
tion to a Court having jurisdiction. AIR 
1951 Mad 491 (492) * AIR 1941 Lah 109 
(113): ILR (1941) Lah 670 (DB) ® (1884) 
6 All 243 (248) (FB). 

(2) For purposes of a transfer under this 
section, the small cause side and the origi- 
nal side of the same Court should be re- 
garded as different Courts. AIR 1950 Trav- 
Co 213 (214): ILR (1956) Trav-Co 250 (DB) 
® AIR 1951 Mad 491 (492) * (1884) 8 Bom 
230 (234) (DB). 

(3) Small Cause Court decree — Execu- 
tion by attachment and sale of immovable 
property — Prayer for transfer to original 
side — Court without passing formal order 
of transfer proceeding to execute it — Court 
must be deemed to nave transferred decree 
to original civil side. AIR 1960 Pat 171 
(172): 1959 BLJR 695. 

9. Transfer when takes effect.— (1) A 
transfer of decree under this section to an 
other Court takes effect from the date o! 
order of transfer, AIR 1953 Mad 71 (73) 
(DB) • AIR 1957 Andh Pra 544 (546) (DB) 
« AIR 1957 Mad 726 (727) (DB). 


10. Appeals from orders under this sec- 
tion. — (1) An order rejecting an application 
for transfer falls under S. 47 of the Code 
and is appealable as a decree. (1904) 8 Cal 
WN 575 (577) (DB). 

(2) An order of the transmitting Court 
refusing to decide objections to the execu- 
tability of the decree, on the ground that 
they should be decided by the transferee 
Court is appealable. AIR 1928 Rang 40 
(41): 5 Rang 775 (DB).^ , * r, » 

11. Notice of transmission. — (’) A Court 
is bound to issue notice to the judgment- 


debtor before transmission and hear his 
objections as to the executability of the 
decree. AIR 1929 Mad 199 (200) (DB) • 
AIR 1917 Pat 70 (71) (DB) • AIR 1928 
Mad 411 (412) (DB) * AIR 1924 Mad 673 
(674): 47 Mad 641 (DB) ® AIR 1930 Oudh 
305 (308, 309) (DB). 

[But see AIR 1956 Pat 269 (270) (DB) 
• 1956 Andh LT 997 (998) ® AIR 1951 All 
362 (365): ILR (1953) 1 All 159 (DB) • AIR 
1936 Mad 99 (99) (DB).] 

(2) Where, on the original side, the order 
of transmission is passed by the Master or 
Registrar of the High Court, such order is 
only a ministerial act and no notice is 
necessary. AIR 1916 Cal 488 (493): 43 Cal 
903 (FB) ® AIR 1927 PC 73 (76): 54 Cal 
500: 54 Ind App 129 • AIR 1937 Bom 
365 (368): ILR (1937) Bom 691 * AIR 
1951 All 362 (365): ILR (1953) 1 All 159 
(DB) AIR 1969 Bom 84 (86): 70 Bom LR 
373. (Application is not a revival of decree.) 

12. Form of application under the sec- 
tion. — (1) An application under this sec- 
tion for transmission of a decree for exe- 
cution to another Court is not required to 
be in any particular form. AIR 1953 SC 65 
(67): 1953 SCR 377 ® (1947) 52 Mys HCR 
400 (402) (DB) ♦ AIR 1935 Pat 485 (486) 
(DB). 

(2) A mere clerical error in writing the 
application will not invalidate it. AIR 1937 
All 397 (399). 


Section 40 — Note 1 
(1) The manner of execution is that of 
the Court which executes the decree, under 
the rules in force in its own province (now 
State) or district. AIR 1938 Lah 126 (128): 
ILR (1938) Lah 264 (DB) ® (1907) 31 Bom 
5 (9) (DB). 


(2) The question whether the execution 
of the transferred decree is barred by limi- 
tation is to be decided according to the 
law of the Court which passed the decree. 
AIR 1942 Pat 128 (129) (DB) « (1897) 24 
Cal 473 (491) (SB) * (1911) 11 Ind Cas 
216 (216, 217) (DB) (Cal) ® (1913) 36 Mad 
108 (111, 112) « (1908) 31 Mad 24 (27) 

(DB) • AIR 1936 Pat 104 (105): 15 Pat 
356 (DB). 


[See however AIR 1947 Oudh 206 (207): 
12 Luck 353 (DB).] , 

[But see AIR 1954 Sau 123 (127) (FB).] 

(3) The section refers only to procedure; 
md in matters of the substantive rights or 
he parties, the law of the province where 
he decree was passed will be applicable. 
\IR 1953 Mys 37 (38): ILR (1952) Mys 312 
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(DB) ® AIR 1948 Pat 245 (247): 26 Pat 
307 (DB). 

(4) The section applies only when the 
transferor” and the “transferee” Courts are 

both regulated by the provisions of the Code 
of Civil Procedure. (1888) 12 Bom 230 (231) 
(DB) * (1907) 34 Cal 576 (580, 582) (DB) 
• (1888) 15 Cal 365 (370) (DB) * AIR 
1936 Pat 150 (150) (DB). 

(5) In the absence of any rules made by 
the High Court in exercise of its powers 
under S. 122 of the Code, rules in the First 
Schedule to the Code will govern the pro- 
cedure as dealt with therein. AIR 1960 Madh 
Pra 387 (387): 1960 Jab LJ 612. 

(6) Absence of rules under this section 
does not bar execution of decree sent for 
execution. AIR 1963 Madh Pra 153 (154): 
1962 Jab LJ 511 (DB). 

(7) The speciBc and the special provision 
contained in S. 31 of the Presidency Small 
Cause Courts Act does not engraft the gene- 
ral rule provided in O. 21, R. 5. There- 
fore, a transfer of a decree by the Small 
Cause Court of one State to Munsifs Court 
of another State is not illegal or without 
jurisdiction, AIR 1962 Pat 272 (273): 1962 
BLJR 56. 


SECTION 41 — SYNOPSIS 

1. Scope and object. 

2. “ShaU certify.” 

3. Jurisdiction of transferee court, how 

long continues. See S. 42. 


1. Scope and object.— (1) The Court 
which a decree is sent for execution mu 
on the determination of the proceedings 
that Court, certify to the Court which pas 
ed the decree the result of those procee 
mgs. (1909) Cal L Jour 239 (243) (DB) 
0960) 1 Andh WR 260: 1960 Anclh L 
261. (Where, therefore, the order pass< 
by the transferee Court does not indica 
that it purported to intimate to the tran 
feror Court of the fact of non-satisfacti( 
of the decree, the execution proceedin 
started in the transferee Court are n 
closed.) 

(2) The effect of certification under Se 
tion 41 is to determine the jurisdiction 

'sr ™ fa s 

(V'arcDir • “■ 

(3) A certificate under this section a 
be issued only in the follo^ving circui: 
stances: (1) if the transferee Court has su. 


ceeded in fully e.xecuing the decree; (2) 
if the transferee Court has completely fail- 
ed to execute the decree within the limits 
of its jurisdiction; or (3) if the transferee 
Court has executed the decree partly and 
has failed to e.xecute the remaining part of 
the decree within its jurisdiction. The 
niere fact that one e.xecution case has been 
dismissed on part satisfaction cannot pre- 
vent the transferee Court from entertain- 
ing a fresh application for execution; and, 
during the pendency of the latter, certifi- 
cate cannot be issued under Section 41 
AIR 1955 Pat 456 (457): 34 Pat 599 (DB). 

(4) issue of non-satisfaction certificate 
though found not in accordance with law 
is yet a step-in-aid of execution. AIR 1969 
Orissa 147 (148, 149); 35 Cut LT 181. (AIR 
1932 Pat 286, Foil.) 


2. Shall certify.” — (1) There must be a 
formal certification by the transferee Court 
to the transferor Court and the fact of certi- 
fication should not be left open to infer- 
ences to be drawn from entries in the 
register of suits of the transferor Court. 
AIR 1924 Bom 359 (359) (DB) • AIR 1961 
Pat 149 (150): 1961 BLJR 75 (DB), 

(The act of sending a certificate under S, 41 
is something in the nature of a judicial act 
^ formal order of the transferee Court 
to that effect would be necessary to satisfy 
the requirements of section 41. AIR 1955 


rat 400, rtei. on.; 

[But see AIR 1923 Bom 371 (371) (DB).] 

(2) The mere sending of a certificate by 
. ®. V^^sferee Court does not oust its 
jurisdiction to further execute the decree. 
The jurisdiction continues until a copy of 
the decree together with the full satisfac- 
tion or non-satisfaction certificate is return- 
ed. AIR 1951 Hyd 65 (66, 67, 68); ILR 
1951) Hyd 362 (DB) » AIR 1950 Cal 287 
(293) “ Ap 1969 Orissa 147 (148): 35 Cut 
. ^ ; (^^re communication of informa- 

tion without a formal order is not non-satis- 
taction certificate. AIR 1961 Pat 149, Rel. 
on.) 


[But see AIR 1937 All 474 (475).] 

(3) An order that the result of part satis- 
raction of the decree may be communicated 
to the transferor Court does not amount 
fo a certificate. AIR 1938 All 412 (413) 

(4) A report of the facts relating to an 
wangement come to between the decree- 
holder and the judgment-debtor is not such 
a certificate as is contemplated by the sec- 
tion. AIR 1937 All 766 (768) (DB). 
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42.a Powers of Court in executing transferred decree — The Court executing 
a decree sent to it shall have the same powers in executing such decree as if it had 
been passed by itself. All persons disobeying or obstructing the execution of the 
decree shall be punishable by such Court in the same manner as if it had passed 
the decree. And its order in executing such decree shall be subject to the same 
rules in respect of appeal as if the decree had been passed by itself. 

[1882, 188T, S. 228; 1859 S. 294; See O. 21. R. 9 and Sch. Ill, C. P. C.] 

[a] Section 42 is extended to the Amindivi Islands and the East Godavari, West 
Godavari and Visakhapatnam Agencies in the State of Andhra Pradesh : see Pro- 
viso to S. 1 (3). See note (a) under S. 36. 


Section 41 Note 2 (contd.) 

(5) Where the transferee Court dismiss- 
ed the execution case and directed that the 
transferor Court should be informed of it 
and a copy of this order was actually filed 
in the latter Court with the application of 
the decree-holder asking for a transfer to 
another Court, it was held that this sec* 
tion was complied with. AIR 1937 Cal 
557 (559): ILR (1937) 2 Cal 734 (DB). 

[See AIR 1969 Orissa 147 (148, 149): 
35 Cut LT 181.] 

(6) The section prescribes no particular 
form of the certificate. Intimation sent by 
the transferee Court that the execution 
case is dismissed as infructuous ^ is a snffi- 
cient compliance with the section. AIR 
1946 Pat 365 (366): 25 Pat 145 (DB) ♦ AIR 
1961 Raj 157 (161): 1961 Rai LW 93 (DB) 
(If information is sent to the Court con- 
cerned about the result of the execution 
case that in itself is sufficient to amount 
to a certificate within the meaning of Sec- 
tion 41 of the Code.) 


(7) Where the transferee Court dismisses 
the execution case on the ground of limita- 
tion and sends back the case to the trans- 
feror Court with the requisite certificate, 
but the objection as to limitation is dis- 
allowed on appeal, the transferee Court 
can get back the records and proceed with 
the execution. AIR 1920 Pat 128 (129) 


(DB). 

(8) Section 41 read with Order 21, R. 6 
makes it clear that reporting in regard to 
the state of execution of the decree has to 
be made at both ends both by the trans- 
mitting Court and by the transferee Court. 

AIR 1957 All 336 (337). 

(9) llie transferee Court retains the 
power to execute the decree so long as it 
does not certify under Section 41. AIR 
1957 Andh Pra 403 (405) * AIR 1963 
Madh Pra 154 (155): 1961 Jab LJ 1270 

^^(%) Where a certificate under Sec. 41 
is not received from the transferee Court, 
the transferor Court does not altoMther 
lose seisin of decree and it has jurisdiction 
to execute decree in respect of property 
within its jurisdiction. AIR 1964 Orissa 170 

(172); (1964) 6 OJD 21. , 

(11) Section 41 docs not prescribe that 
certificate should precede the presentation 
of execution application to the transferor 

Court. AIR 1967 Mys 24 (25): (1965) 2 
Mys LJ 85 (DB). 


(12) An omission of the transferee Court 
to send a non-satisfaction certificate after 
deciding the execution case may be an ir- 
regularity but that would not affect the 
ri^it of the decree-holder to file a second 
execution in Court which passed the decree. 
AIR 1960 All 558 (559). 

3. Jurisdiction of transferee Court how 
long continues. — See S. 42. 


SECTION 42 — SYNOPSIS 
1. Powers of Court executing transferred 
decree. 


2. Jurisdiction of transferee Court, how 

long continues. 

3. "Shall be subject to the same rules 

in respect of appeal.** 

TOPIC INDICATOR 
Pecuniary limits of the jurisdiction of the 
transferee court — See S. 39. 
Territorial jurisdiction of the transferee 
Court — See S. 38. 

Powers of transferor Court after transfer 
of decree — See Note 2. 

Question of limitation relating to execu- 
tion of decree — See Note 1. 
Claims by or against banking Company 
which is being wound up — See 
Note 1. 

Transfer of subject-matter of decree to 
jurisdiction of another court — See 


S 37 

1. Powers of Court executing transferred 
Iccree.— 41) A decree transferred to a Court 
or execution is to be regarded as a decree 
if that Court for the purposes of execution 
;nd the transferee Court has the same 
owers as it would have, if the decree had 
een passed by itself. AIR 1956 SC 359 
363): 35 Pat 347: 1956 SCR 62 * AIR 
957 Andh Pra 403 (405) ® AIR 1954 Pat 
97 (499) (DB) * 1950 Trav-Co LR 437 
143) (DB) • AIR 1947 Mad 347 (349): 
LR (1948) Mad 18 (FB) • AIR 1944 Mad 
46 (447): ILR (1945) Mad 257 (D^ * 
riR 1924 All 700 (700): 46 All 560 (DB) 

AIR 1925 Cal 213 (216) (DB) / AIR 
921 All 199 (201): 43 All 394 .(DB) 
aR 1925 Sind 293 (294): 19 Sind LR 

• AIR 1927 Oudh 112 (112): 1 Luck 46 
DB) * AIR 1967 Kerala 81 (83): 1964 Ker 
JV 690. (Execution of mortgage deerw -- 
decree passed by Court A — Readjustoent 
if territorial jurisdiction resulting m 
er of property under decree to Court u 
— Execution proceedings in Court d 
teadjustment of jurisdiction, resulting in 
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STATE AMENDMENT 


For the ezirting Section 42 the following shall be substituted : 


*42. (1) The Court executing a decree sent to it shall have the same powen In 
executing such decree as if it had bt;en passed by itself. All persons disobeying or 
obstructing the execution of decree shall be punishable by such Court in llie same 
manner os if it had passed the decree, and its order in executing such decree shah be 
subject to the same rules in respect of appeal as if the decree had been passed by 
itself, 

(2) Without prejudice to the generality of Uie provisions of sub-section (1), the 
powers of tlie Court under that sub-section shall include the following powers of the 
Court which passed the decree, namely : — 

(a) power to send the decree for execution to another Court under Sec- 
tion 39; 

(b) power to execute the decree against the legal representative of the deceas- 

ed judgment-debtor under Section 50; 

(c) power to order attachment of a decree. 

(3) A Court passing an order in exercise of the powers specified in sub-section (2) 
shall send a copy thereof to Uie Court wliich passed the decree. 

( 4 ) Nothing in this section shall be deemed to confer on the Court to which the 

decree is sent for execution any of tlie following powers, namely 

(a) power to order execution at the instance of the transferee of h decree; 

(b) in tlie case of a decree passed against a firm, power to grant the leave 

to execute such decree against any person other tliau such a person as 

is referred to in Clause (b) or CL (o) of sub-rule (1) of Rule 50 of 
O. XXI ". 

—President’s Act 36 of 1968, S. £. 


Section 42 — Note 1 (contd.) 
retransfer of property to Court A — Sale 
in execution by Court B is valid.) • AIR 
1904 Madh Pra 220 (220, 227): 1963 Jab 
LJ 401, (The question whether the decree 
could be executed against certain proper- 
ties can be determined by the transferee 
Court.) 

[See also 1960 Andh LT 93 (DB). (Case 
under Section 42 (3), Hyderabad Jagirdars 
Debt Seltlemeiit Act 12 of 1952.) 

(2) The powers of transferee Court as 
given in Section 42 are not restricted by 
the provisions of Order 21, Buie 20. AIR 
1964 Madh Pra 226 (226, 227): 1963 Jab 
LJ 401 (DB). 

(3) The power of attaching a decree 
under Order 21, Rule 53 (4) can l>e exer- 
cised by the Court to wlildi the decree is 
sent for execution. AIR 1940 Pat 557 
(658. 559): 19 Pat 832 (DB). 

(4) The Court executing a transferred 
decree for specific performance of a con- 
tract to sell is competent to decide any 
question as to the identity of the property 
whicli was the subject of the contract. AIR 
1956 SC 359 (303): 35 Pat 347: 1956 SCR 

(5) The Court to which a decree is sent 
for execution will not execute the decree 
until a regular application is made to it 
under Order 21, Rule 11. AIR 1924 Naff 
413J414) • (1910)_35 Bom _103_(109)_(DBj! 

idv 


(0) Where the decree-holder has already 
made an aTOlicatlon for execution to the 
Court which has passed the deoee 


(VoL 2.1 3 A. M. 55 


not required to make a fresh application 
to the transferee Court. AIR 1924 Pat 
120 (121): 2 Pat 909 (OB) « AIR 1931 Cal 
812 (310): 58 Cal 832 (DB). 

(7) Where an m^plication for execution 
and for transfer of a decree is filed in the 
Court which passed the decree within 
12 years of the date thereof, and while 
this application is pending an application 
for execution is also filed in the transferee 
Court within that period the execution of 
the decree it not barred under Section 48, 
although order for transfer is passed and 
certificate of non-satisfaction is sent to 
transferee Court beyond 12 years. AIR 
1947 Cal 424 (426). 

[See AIR 1949 Mad 218 (219) • AIR 
1945 Mad 70 (71).] 

(8) Tlje expression ’‘powers in executing 
nich decree” means “powers in carrying out 
the purpose of executing the decree.” AIR 
19^ Cal 705 (766) * AIR 1936 Rang 184 

(8a) Questions such as limitation which 
relate to executahilily of the decree can be 
raised and decided in the Court which 
passed the decree when transfer is applied 
for. AIR 1954 Mys 1 (3): ILR (1954) 
Mys 193 (FB). 

(9) ^ a result of the combined opera- 
uOQ of Ss. 39 and 42 all objections what* 
ever their nature may be bearing on the 
ezecutability of the decree could oe urged 
TOfore the executing Court and Section 39 
does not compel me transferor court to 
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Section 42 — * Note 1 (contd.) 
decide questions of limitation or of a like 
nature before transferring decree to another, 
AIR 1960 Andhra Pra 321 (323); (1959) 2 
Andh WR 303 (FB). 

(10) The failure to raise die objection as 
to executability of decree in the transfer- 
ring Court will not preclude its being 
taken in Ihe transferee Court, AIR 1956 
SC 359 (363): 35 Pat 347; 1950 SCR 62. 

(11) The transferee Court cannot ques- 
tion the legality or propriety of the order 
of the transferor Court directing execution. 
AIR 1930 Lai) 143 (144) ® AIR 1934 Mad 
266 (266) (DB) ® (^85) 7 AU 330 (333) 
(DB) ® (*97) 21 Bora 456 (458) (DB) ♦ (1880) 
5 Cal 736 (737) (DB) ® AIR 1932 Pat 168 
(169): 11 Pat 94 (97) (DB) * AIR 1937 
Rang 477 (480): (1937) Rang LR 287 ♦ 
(1890) 15 Bom 28 (29, 30) (DB) ® AIR 
1929 Mad 199 (199, 200) (DB). 


(12) A transferee Court cannot transfer 
the decree to nnoUier Court for execution. 
AIR 1950 Madli B 255 (255): ILR (1958) 
Madh B 293 (DB) * AIR 1958 Madh Pra 
131 (132) ® AIR 1953 Mys 37 (38): ILR 
(1952) Mys 312 (DB) ® AIR 1938 Mad 
113 (114): ILR (1938) Mad 320 (DB) • ILR 
(1967) 1 Pun) 564 (569). 


(13) A transferee Court cannot stay exe- 
cution of Uie decree except under the 
provisions of Order 21, Rule 20. AIR 1936 
Rang 184 (187). 

(14) The transferee Court also cannot go 
behind llie decree or add to or vary its 
terras but must execute the decree as it 
stands. AIR 1943 Nag 340 (344): ILR 
(1944) Nag 1 (FD) ® AIR 1953 Mys 37 
(38): DLR (1952) Mys 312 (DB) ® AIR 
1931 Rang 252 (250): 9 Rang 480 • AIR 
1934 Rang 165 (106); 12 Rang 320 (DB) 
® AIR 1931 All 02 (94): 53 AU 125 (DB). 

AIR 1961 All 1 (6); 1960 AU LJ 967 (FB). 

(Compromise in execution proceedings •— * 
Agreement not to execute decree for sped- 
Bed time in return for judgment-debtoi^s 
agreement to pay interest at rate higher 
than decretal rate — Compromise cannot 
be engrafted on the decree and enforced 
in execution.) 

(15) A transferee Court cannot rectify 
any mistake in the decree. Such mistake 
can be rectified only by the court which 
passed the decree, 1959 Raj LW 419 (420. 
421). (Mistake in decree about identity of 
judgment-debtor. AIR 1940 Bom 10 and 
AIR 1925 Cal 203, FoU.) 


(16) While an application for substitution 
of legal representatives should be made to 
the Court whidi passed the decree and not 
to the transferee Court, the non-compliance 
with the rule is only an irregularity in pro- 
cedure which. If acquiesced in by a 
cannot be challenged by him later on. AIR 

1928 PC 162 (104): 55 Ind App ^7: 3 
Luck 314 • AIR 1959 Punj 71 (7^: ILR 
(1958) Punj 2430. (If objection Is 

w^ed or If otha^o 

to approach the Court which passed the 


decree or for other and sufficient and ade- 
auate reason the transferee Court so consi- 
ders then it can proceed with the execii- 
tion application.) 

(17) The transferee Court can entertain 
an objection and investigate into the ques- 
tion whether the Court which passed the 
decree has made any order under O. 21» 
R. 16 for execution of the decree by the 
assignee. 1958 MPC 145 (147). 

(18) The transferee Court cannot ques- 
tion tlie jurisdiction of the Court vmi<i 
passed the decree. AIR 1054 Tripura 5 (7) 
^ AIR 1940 Bom 277 (278): ILR (1940) 
Bom 633. 

(19) The Court to which the decree Is 
sent for execution can enter into the ques- 
tion of its own jurisdiction to execute ^e 
decree. AIR 1940 Bom 277 (278): ILR 
(1940) Bom 633. 

(20) It is open to the transferee Court 
to take into account later happenings. AIR 
1927 Rang 104 (105): 4 Rang 502 (DB) ♦ 
AIR 1951 Nag 270 (275); ILR (1050) Nag 
491 (DB). 

(21) The transferee Court has jurisdiction 
to go into the question of limilaliou and 
decide that the decree was burred by limi- 
tation and not capable of execution. AIR 
1955 Pat 187 (189). 

(22) Where a transferee Court certifies 
its failure to execute the decree, it is only 
(he Court passing the decree that is compe- 
tent to grant a certificate of non-satistao- 
tion to the decree-holder to enable him 
to execute the decree in another Court. 
AIR 1934 Lah 330 (331). 

(23) Sections 45-A and 45-B of the Bank- 
ing Companies Act, 1949, override Sec- 
tion 42, Civil Procedure Code, in respect 
of Uie claims by or against a banklDg com- 
pany which is being wound up. AIR 1953 
Cal 610 (612). 

(24) Where a decree is sought to ba 
executed against three judgment-debtors on 
the basis of a transfer certificate obtained 
against only two of them, the Court is not 
competent to proceed against the third 
judgment-debtor. AIR 1956 Ajmer 39 (39). 

(25) As the result of the amendment of 
Section 42 by U. P. Act 24 of 1954 a 
decree of a Small Cause Court cannot be 
executed against immovable property at all; 
not by that Court because of the express 
prohibition in the C. P. C. and not by any 
other Court because of the restriction im- 
posed by the amended Section 42. AIR 
1960 All 512 (513): 1960 All LJ 352 • 
1966 All LJ 420 (420): 1966 All WR (HC) 
139 ® AIR 1983 Ail 587 (588): 1963 M 
LJ 220 (DB). (AIR 1960 All 512, Approved.) 

n The amendment of S. 42 by U. P. 

24 of 1954) can only be prpspecti^ 
and not retrospective. It cannot be 
applicable to me decrees that had already 
been passed or to the decrees passed m 
that had alread^ been instituted b/^re ^ 
Amending Act came into force. AIR iwo 

All 312 (DB). 
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Section 42 — Note 1 (contd.) 

[But see AIR 1967 All 263 (264): 1966 
All IT 356 (Decree of ll)e Court of Small 
Caus s — * Transfer to District Munsiffs 
Court after amendment of Section 42 — 
Transferee Court has no power to execute 
the decree by sale of immovable property.)] 

(27) Section 93 of the U. P. Panchayat 
Raj Act being a special law overrides the 
provision of Set-lion 42, Civil P. C. (as 
amended by U. P. Act 24 of 1954). A 
Munsif to whom a decree pa.,scd by a 
Nyaya P ichayat is transferred under Sec- 
tion 93 (2) for execution can erecute them 
as if it were passed hy itself by attachment 
or sale of hniiiovable property. AIR 1966 
All 218 (220): 1005 All IJ 423. 

(28) The powers ol llie transferee Courts 

given in Section 42 is not limited by any 
rules diat can be framed under Section 40. 
The absence uf rules docs not stand in the 
way of exceutjoii of decree by transferee 
Courts. AIR 1063 Madli Pra 153 (154); 

1962 MPI.J 5-i0 (Ufl). 

(29) VVliere deicree of Special Judge 

under .ecnon 14 U. P. Encumbered EstaUis 
Act (25 * Jd4) is transferreu for execu- 

tion to Ciurt outside U. P. transferee 
Court has iiirlsdit iiuii to execiit such decree 
and no question of extra territorial applica- 
tion of Act arisej. AIR 1959 .SC 609 (312, 
813): 1950 Supp (2) SCR 304. (AIR 1954 
Pat 164, Reversed.) 

(30) As to power of transferee Court to 
grant leave under O. 21. R. 50 (2), see 
Notes on O 21, R- 50. 


2. Jurisdiction of Iransferae Court, how 
long conttiiiies. — (1) llie transferee Court 
retains its jurisdiction over the execution 
proceedings iititil it certifies imder S. 41. 
AIR 1952 Pat 213 (210): 31 Pat 56 (FB) 
♦AIR J955 J>at 456 (457): 34 Pat 599 
(DB) • AIR 1051 Nag 270 (275): ILR 
(1950) Nog 491 (DB) ^ AIR 1947 Mad 
431 (433): ILR (1948) Mad U7 (DB) ♦ 
AIR 1040 Cal 171 (173): ILR (1939) 2 
Cal 173 • (1898) 20 All 129 (131, 132) 
(pB) “ (1909) 1 Ind Cas 57 (61) (DB) (Cal) 

♦ AIR 1003 Madh Pra 154 (155): 1961 
Jab L) 1270. 

(2) Jurisdiction of the transferee Court 
ceases on U»e execution being withdrawn 
from it. AIR 1940 Cal 171 (173): ILR 
(1939) 2 Col 173 “ AIR 1926 Bom 271 
(272): 50 Bom 439 (DB). 

(3) Decree partly executed by transferee 
Court — Application for further execution 
can bo made to it — Certificate imder 
Order 21, Rule 6 is not necessary. AIR 
1955 Pat 458 (457). 34 Pat 599 (DB) • 
Madh B LJ 1955 HCR 1150 (1152) (DB) 

• (1909) 1 Ind Cas 57 (61) (DB) (Cal) • 
Am msi Pat 27 (30): 9 Pat 829 (DB). 

(4) Transferee Court is not bound to send 
certificate under Section 41 as soon as exe- 
cution application fails. Failure should be 

2 Iete. Am 1923 Bom 396 (396) (DB) 
Execution peHtion struck off for some 

nality>-]uxisdictlo& of IVansferee Court 


is not determined thereby. (1909) 1 Ind 
Cas 57 (61) (DB) (Cal) » (1898) 20 AU 
129 (132) (DB) ♦ AIR 1928 Pat 274 (275): 
5 Pat 398. 


(6) After the issue of the certificate under 
Section 41 the transferee Court ceases to 
have jurisdiction to receive execution peti- 
tions or to do auytlung further in the mat- 
ter. AIR 1950 Cal 287 (293) (DBj ® 
(1939) 43 Cal WN 412 (415) (DB) ® AIR 
1926 Pat 274 (275): 5 Pat 398 (DB) * AIR 
1937 Rang 400 (407) (DD). 

[But see AIR 1922 Nag 210 (212); 18 
Nag LR 178 (DR).] 

(7) After sending a certificate under Sec- 
tion 41 the IransTeree Court has jurisdio- 
Uon to decide objections in respect of any- 
thing done in the course of the execution 
proceedings which were peiiding before it 
AIR 1929 Oudh 76 (79): 4 Luck 209 (DB). 

(8) llie fact that execution hits been 
transferred to another Court does not de- 
prive llie transferor Court of all control 
over the exeoilion proceeduigs. AIR 1952 
Pat 213 (218); 31 Pat 5(i (I-B) * AIR 1958 
Aiidh Pra 655 (C57): ILR (1957) Andh 
Pra 615 (DB) « AIR 1951 All 380 (381) 
(DB) * AIR 1940 Pat 005 (300, 367): 25 
Pat 145 (DB) ® AIR 1940 Sind 11 (13): 
ILR (1940) Kar 46 (OB) “ (1885) 7 Ail 73 
(70) (DB) * AIR 1929 Bom 418 (419;: 53 
Bom 844 (DB) AIR 1936 Cal 267 (269) 
(DB) ® AIR 1938 Mad 113 (114): ILR 
(1938) Mad 320 (DB) ♦ AIR 1939 Pat 144 
(145): 17 Pat 617 (DB) * AIR 1964 Orissa 
170 (172): (1904) 4 Oiissa JD 21. (AIR 
1947 Mad 431, Dissented from; 14 Moo 
Ind App 529 (PC) and AIR 1928 PC 162 
and AIR 1952 Pat 213 (FB). Rel. on.) *» 
AIR 1962 Punj 293 (290): 64 Pun LR 203. 
(Transfer Certificate issued for wrong 
amount ^ Certificate can be recalled ana 
amount corrected.) ® AIR 1969 Orissa 147 
(148, 149); 35 Cut LT 181. 

(9) After the execution has been trami* 
ferred the transferor Court 


(a) can determine objections as to thd 
executability of the decree. Am 1953 All 
106 (109) ♦ AIR 1929 Mad 199 (200) (DB) 
® Am 1927 Nag 31 (32) ® AIR 1962 Punf 
293 (296): 64 Pun LR 203. (Satisfaction or 
decree by payment out of Court.) 

(b) can determine a point of limitation. 
Affi 1953 All 106 (109) • Am 1941 Rang 
56 (58, 59): 1940 Rang LR 725 (DB) ® 
(1886) 13 Cal 257 (262) (DB) ® Am 1939 
Pat 144 (145): 17 Pat 617 (DB). 

(c) can sanction an agreement for pay^ 
ment of the decree in instalments. AER 
1943 Nag 340 (344): ILR (1944) Nag 1 
(FB) ® AIR 1953 All 106 (109). 

(d) can decide who are the legal repre- 
sentatives of the Judgment-debtor. Am 1953 
^1 108 (109) • Am 1926 Mad 411 (412) 

(e) can entertain an application for execu- 
tion against the legal renresentativea of 
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43.a Execution of decrees passed by civil Courts in place to whidi dlls 
Code does not extend. — ^Any decree passed by any civil Court establish^ in any 
part of India to which the provisions of this Code do not extend, or by any Court 
established or continued by the authority of the Central Government outside India, 
may, if it cannot be executed witliin the jurisdiction of the Court by which it was 
passed, be executed in the manner herein provided within the juiisdictioa any 
Court in the territories to which this Code extends,** 

[1882, 1877. S. 229, 1859, S. 284.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1051 (2 of 1051), 
S. 8 [1-4-1951]. 

[b] Section 43 is extended to the Amindivi Islands and the East Godavari. West Godap 
vari and Visakhapatiiam Agencies in the State of Andhra Pradesh : see Proviso 
to S. 1 (3). See note (a) below S. 36. 


Section 42 — Note 2 (contd.) 
the judgment-debtor. (1909) 4 Ind Cas 46 
(48) (Dh) (Cal) ® (ly05) 28 Mad 460 (471) 
(FB). 

(f) cau lecoguise an assignment of the 
decree AlU 1933 Mad 110 (111, 112) 
(DB) * (1879) 2 All 283 (283) (DB) ® AIR 


1931 Lai) 690 (690, 691). 

(c) can stay uie execution of the decree. 
(1905) 28 Mad 466 (471) (FB) ® AIR 1939 
Pat 144 (145): 17 Pat 617 (DB). 

can entertain application for rateable 
distribution. (1905) 1 Cal L Jour 315 (318) 
(DB) ® AIR 1934 Lab 113 (113) ♦ (1903) 

25 AU 443 (444) (DR). 

(i) can pass an order transferring decree 
to another CourL AIR 1950 Mad 582 
(585): ILB (1951) Mad 375 ^ AUl 1947 
Mad 431 (432): ILR (1948) Mad 117 (DB) 
* AIR 1927 Rang 258 (261); 5 Rang 297 
(DB) ® AIR 1928 Mad 493 (494) (DB). 

[But see AIR 1^28 Raug 40 (42); 5 
Rang 775 (DB).] 

(j) can recall execution proceeding from 
die transferee Court. AIR 1953 Cal 705 
(766) (DB) ® AIR 1939 Pat 144 (145): 17 
Pat 017 (DB) * AIR 1962 Punj 293 (290): 
64 Pun LR 203. 

(k) can make an order for slmiiUaneous 

execution. AIR 1950 Mad 582 (585): ILR 
a951) Mad 375 ® AIR 1939 Pat 144 (145); 
17 Pat 617 (DB). ^ 

(l) can enlerlain an application tor 
vival of execution proceedings or accede 
to the request to suspend them. AIR 1958 
Andh Pra 655 (657): ILR (1957) Andh Pra 

615 (DB). ^ . , 

(10) Once ail order recalling the decrao 
has been made, Uie delay in complying 


has been made, Uie delay in complying 
with it is a mere want of formality which 
cannot affect the jurisdiction of tlie trans- 
feror Court to entertain an execution ap- 
plication. AIR 1949 Bom 379 (384): ILR 
(1949) Bom 634 (DB). , ^ 

(11) Where, in accordance willi O. 21, 
R. 6 (2) as added by the Allahabad High 
Court, a certificate of transfer and a copy 
of decree are handed over to the decree- 
holder and he returns them to the Court 
which issued them the Court which pa^ 
the decree becomes again seized of the 
matter and can start execution itself OT 
crant a new certificate of transfer. AIR 

foM M 389 (369) (DB). 


(12) Where after a decree has been trans- 
ferred it is modified or aff^nned by the 
appellate Court; it is not necessary to ap- 
ply to the Court of first instance to trans- 
mit afresh the decree of the appellate Court 

AIR 1957 Andh Pra 403 (40(5) ® AIR 1963 
Madh Pra 154 (155): 1961 Jab LJ 1270. 
(The transferee Court has power to execute 
the decree of the appellate Court after get- 
ting the execution petition modified on the 
basis of the appellate decree.) 

3. “Sbaii be subject to Uie same rules in 
respect of appeat**-^!) Where a small cause 
decree is transferred to the original side for 
execution and an appealable order is passed 
in execution such order would be app^- 
able r otwithstanding that the decree is it- 
self uot appealable. AIR 1941 Pat 624 
(624) • (1940) 44 Cal WN 587 (589) • 
(1909) 31 All 1 (2) (DB) ® AIR 1928 Bom 
534 (537): 53 Bom 40 ♦ AIR 1921 Cal 242 
(243) (DB) AIR 1915 Cal 237 (237) (DB) 
^ AIR 1925 Mad 1179 (1180) (DB) ♦ AIR 
1919 Mad 264 (265) (DB). 

[But see AIR 1957 Mad 701 (701).] 

(2) Tlie transfer of the decree cannot altar 
the nature of the suit. (1890) 12 All 579 
(580) (DB). 

f TIie provisions of S. 102 will con- 
this section with the result that in 
the case of suits of a small cause nature, 
no second api>eal will he. AIR 1918 Mad 
1368 (1368) ^ (1911) 12 Ind Cas 959 (960) 
pB) (Mad) ♦ AIR 1927 All 740 (740) • 
(1907) 11 Cal WN 861 (862) (DB) ® (1898) 
25 Cal 872 (874) pB). 

(4) Where a High Court decree is trans- 
ferr^ to a Subordinate Judge for execu- 
tion, an appeal from the decision of the 
execution Court will lie to the District 
Judge and not to the High Court AIR 
1956 Mad 390 (392): ELR (1956) Mad 889 
pB) • AIR 1940 Bom 277 (279); ILE 
(1940) Bom 633. 


SECTION 43 — SYNOPSIS 
L Scope. 

£, Courts established or continued hy 
authority of Central Government out- 
side Indio. 

8. Jammu and Kashmir. 

1 . Scope.— (1) Hiis section caxmot 
nailed o£ when execution of the deexee ■ 
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44.a Execution ol decrees passed by revenue Courts In place to whidi this 
Code does not extend. — ^The State Government may, by notification in the Oificial 
Gazette, declare that the decrees of any revenue Court in any part of India to 
which the provisions of this Code do not extend, or any class of such decrees, may 
be executed in the State as if they had been passed by Courts in thnf State. 

[1882, S. 229-B.] 

la] Substituted by th© Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 
S. 9 [1-4-1951]. 


Section 43 — - Note 1 (contd.) 
sought outside the territory of the former 
Indian State after its merger with die rest 
of India. AIR 1956 Punj 193 (197, 198): 
ILR (1956) Punj 434 (FB) • AIR 1955 M 
490 (493) • AIR 1954 Cal 67 (70). 

[But see AIR 1953 Punj 24 (26. 27).] 

(2) A combined reading of Sectlans 43 
to 45 would show that me Indian Courts 
have power (1) to execute the decrees of 
those Indian Courts to which the Civil 
P. C. does not apply, such as the scheduled 
districts; (2) to execute the decree© of the 
Civil Courto outside India which are esta- 
blished by the authority of the Central 
^venunent; (3) to execute the decrees of 
die revenue Courts in any part of India 
to which the provisions of the Civil P. C. 
do not apply, and (4) to execute decrees 
m the Indian Courts in the States in which 
the State Government has notified that Seo- 
tion 45 would apply. AIR 1058 An<fii Pra 
407 (411) (DB). 

(3) Part B States came into existence after 
die coming into force of the Constitution 
on 26-1-1950. Hie section as it stood on 
26-1-1950 could apply only to decrees 
^ch were passed after that date and not 
to earlier decrees of States like GwaUor or 
Madhya Bharat which could not in any 
manner be considered to l)e decrees of 
Part B States. AIR 1058 All 775 (787) • 
^ 1962 SC 1737 (1740): (1963) 2 SCR 
577. 

iSee also AIR 1968 SC 1180 (1181): (1963) 
2 SCR 619. (Decree passed ny Court in 
India b6fore 26-1-1950 Transfer of decree 
on 28-8-1950 to Coiut in Part B State of 
Madhya Bharat — Decree could not be 
executed imder the then Section 43.) • AIR 
1|^ Madh Pra 78 (81): 1963 Jab LJ 650 

iSS T ^ 278 (278, 279): 

1962 Jab LJ 201.] 

(4) Ex parte decree passed by Cwalior 
C^urt before coming into force of Code 
of Civil Procedure (Amendment) Act (1951) 
1 ©. 1-4-1951 — » Decree is nullify outside 
Gwalior or Madhya Bharat — Decree trans- 
ferred to Court at Allahabad after 1-4-1951 
— Section 43 is inapplicable. AIR 1962 
SC 1737 (1749): (1963) 2 SCR 577, 

^(5) The material date for determining 
whether a decree passed by a Court in a 
Native State can be executed in a Court 
^ich is outside the State is the date on 
which die decree was passed and not the 
^te on which such decree was transfened 
to execuHon. AIR 1958 All 775 (788) 
ff)B) • AIR 1062 Madh Pta 270 (278, 270)j 


1962 Jab LJ 201. (AIR 1051 Bom 125, 
Disting.; Minority view in AJCR 1955 M. B. 
1 (SB) and AIR 1055 Nag 103 and AIR 
1056 Nag 273, Foil.) 

2. Courts e^blished or continued by 
authority of the Central Government out- 
side lnaia.«i(l) The Court of the Political 
Agent at Sikkim was held to be a Court 
^established or continued by the authority 
of the Governor-General in Council.” (1911) 
38 Cal 859 (861) (DB). 

(2) The Court of the Dewan Ahilkar of 
Coo^ Behar was situated in a foreign ter- 
ritory but was not established or continued 
by the authority of th© C^vemor-General 
in Council. (1870) 13 Suth WR 154 (155) 
(DB). 

(3) Ihe Okhamondal Court in the Baroda 
State before its merger in the Province of 
Bombay was not a Court established or 
continued by the authority of the Central 
Government, AIR 1954 Cal 67 (69, 70). 

(4) This section did not apply to the exe- 
cution of the decrees of the Court of the 
Native Commissioners of Konclli situated 
within the family domains of the Maharajah 
of Benares. (1907) 34 Cal 576 (582. 583) 
(DB). 

(5) Karaikkal Court was a Court conti- 
nued by the authority of Central Govern- 
ment outside India. (1965) 78 Mad LW 
723 (725): ILR (1966) 2 Mad 522. (34 Cal 
570, Disting.) 

3. Jammu and Koshmir.— (1) Gn the 
coming into force of the Constitution the 
Courts of Jammu and Kashmir and those 
of India ceased to be “foreign Courts” with 
regard to each other, and hence, the decrees 
of Courts in Jammu and Kashmir were exe- 
cutable by Courts in other States of India 
and vice versa. AIR 1955 J and E 6 (6) 
(FB). 

Section 44 Note 1 

(1) Section 44 like S. 43, only applies 
to cases where the decree to be executed 
was jpassid by a Court in a part of Tnfliq 
to which the Code does not apply. AIR 
1956 Bhopal 24 (26) • AIR 1958 Andh 
Pia 407 (411) (DB). 

(2) ^ parte decree passed by Gwalior 
^urt before coming into force of Code of 
Civil Procedure (Amendment) Act (1951) 

1-4-1951 — Decree is nullify outside 
GwaUor or Madhya Bharat — * Decree trans- 
lerr^ to Court at Allahabad after 1-4-1951 
^ Section 43 is inapplicable. AIR 1962 
SC 1737 (1749): (1963) 2 SCR 577. 

[S^ however AIR 1959 Ma^ En 423 
(424); 1959 Jab LJ 721.] 
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44A.a Execution of decrees passed by Courts in t>[® ® ®] redprocaling teirf- 
tory. — (1) Where a certified copy of a decree of any of the superior Courts of 
® **] any reciprocating territory has been filed in a District Court, the decree 
may be executed in c[lndia] as if it had been passed by the District Court 

(2) Together with the certified copy of the decree shall be filed a ceiiificato 
from such superior Court stating the extent, if any, to which the decree has been 
satisfied or adjusted and such certificate shall, for the purposes of proceedings 

under this section, be conclusive proof of the extent of such satisfaction or adjust- 
ment 


(3) The provisions of Section 47 shall as from the filing of the certified copy 
of the decree apply to the proceedings of a District Court executing a decree 
under this section, and the District Court shall refuse execution of any such decree, 
if it is shown to the satisfaction of the Court that the decree falls within any of the 
exceptions specified in clauses (a) to (f) of Section 13. 

[Explanation J.— ‘Tleciprocating territory'* means any country or territory- 
Outside India which tiie Central Government may, by nob'ficalion® in the ofiici^ 
Gazette, declare to he a reciprocating territory for the purposes of lliis sectionj 
and “Superior Courts’', with reference to any such territory, means such Courts as 
may be specified in the said notification. 


Section 44 — Note 1 (coiitcL) 

(3) A compromise or sole decree U sub- 
ject to all the infirmities of the contract 
or compromise, on \riiich it is made. Tliere 
can be no objection in law to an Indian 
Court, otlien^'ise competent and having 
furisdicUon to grant a declaration in res* 
pect of n foreign contract (liat it is not bind* 
ing on the parlies before it, and to restrain 
its operation or enforcement within the ter- 
ritories of India. AIR 1959 Cal 663 (6^, 
666): 63 Cal WN 442 (DB). 

Section 44-A — Note 1 


L Soopa.— ~(l) 'Hie fact tint at the time 
when Burma ceased to be a reciprocating 
territory, execiitJon was pending in an lo- 
^an C^urt will not make the decree execu- 
table by such Court as the question of ez&- 
cutabUity must Iki determined according to 
tiia position prevailing at the time ^^en 
execution b sought and not at the time 
when the decree is passed. AIB 1957 Mad 
25 (29, 31): TLB (1956) Mad 1200 (DB). 
(AIB 1952 Mys 09: TLB (1952) Mys 201 
and AIR 1954 Trav-Co 358: II..R (1954) 
Trav-Co 694 (FB), Dissented from.) 

[But see AIB 1964 All 548 (551): 1968 
All LJ 969 (DB). (AIR 1952 Mys 69 and AIR 
1953 SC 441 and AIR 1962 SC 1737, Bel. 
on: AIR 1951 Bom 190, Distinguished; 
AIR 1950 Cal 12 and AIR 1950 Mad 293 
and AIR 1953 Puiij 255 and AIR 1952 
Assam 91, Not followed.) ] 


(2) Tliere is no reciprocity lictween India 
and Pai^tan in the matter of their respec- 
tive decrees as contemplated by this 

ti^n. AIR 1957 Piinj 214 (21^:^ (19^ 
Puni 1032 (DB) ® AIR 1960 Cal 770 (784): 
04 Cal WN 161. 

(3) A decree of a Cmut in PaJ^tan al- 
though it was passed Wore pari*Hon ^ a 
forel^i judgment and 

procity between India 

decree cannot be executed by a Court ta 
• 1.. _..t 1*^ la h-an«mittiid for ex waitloo 


after the date of partition, AIR 1951 Simla 
(P:mj) 255 (257): ILR (1951) Punj 111 • 
AIR 1950 Cal 12 (14, 1^ (DB) ® AIR 1950 
Mad 293 (293, 294) ® AIR 1061 PunJ 369 
(372): ELR (1960) 2 Punj 241 (DB). (Execu- 
tion could only be taken after obstacle was 
removed by passing of Displaced Par- 
sons (Legal Proceedings) Act (1949).) 

(4) The holder of a foreign decree can 
file the decree in any Court and apply to 
that Court for transmission of llie decree 
to Ihe Court by which it is to l)e executed. 
AIR 1952 Cal 508 (514. 515). 

Decree passed by Couft at Matbnni 
— By order dated 26-7-1950 — Tliat Court 
transferred the decree for execution to the 
Dbtrict Judge Gwalior — Held transfer of 
decree tor execution was within jurisd^ 
don of the execudoii Court. AIR 1959 
Madh Pra 423 (424): 1959 lab LJ 721, 

(6) Defendant company carried on busi- 
ness at Calcutta and had overdraft apange- 
ments with plainlilf Bank. As security de- 
fendants* property in East Pajnstan was 
bypolbecatcd. Held Calcutta Ilicli Court 
could entertain suit on the overdraft ao- 
count and a decree if passed, could M 
executed in Pakbtan by employing machi- 
nery provided by S. 13 although Pakbtan 
was not a reciprocating territory. AIR 1960 
Cal 779 (783, 784): 64 Cal WN 161. 

(7) 'Ihe whole purpose of the words as if 
it nad been passed by the Dbtrict Court 
in this section, clearly appears to be to 
determine or fix the particular Dbtnct 
Court in India to execute tlie foreign decree 
or judgment and attract to its execution by 
such Court the manner of procedure toat 
governs execution of ils own decrees, ine 
purpose and ambit of the hcUon go 

Sier. AIR 1967 Mad 45 (50. 51): 

2 Mad LJ 340 (FB). (/OT ^9^ 

Overruled.) ® AIR 1961 Bom 156 (156, IsO- 

62 Bom LR ^8. 

(8) Section 44-A b an iodepend^ae^® 

t-. nt aav OuMV 
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Explanation 2. — ‘Decree” with reference to a Superior Court means any 
decree or judgment of such Court under which a sum of money is payable, not 
being a sum payable in respect of taxes or other charges of a like nature or in 
respect of a fine or otlier penalty, but shall in no case include an arbitration award, 
even if such an award is eidorceable as a decree or judgment.] 

[■] Tliis section was inserted by the Code of Civil Procedure (Amendment) Act, 1937 
(8 of 1937), S. 2. 

[b] The words "Uie United Kingdom or” were omitted by the Code of Civil Procedure 
(Amendment) Act, 1952 (71 of 1952), S. 2 [1-8-1953]. 

[c] Substituted for die words “the States,” by die Code of Civil Procedure (Amend- 
ment) Act, 1951 (2 of 1951), S. 3 [1-4-1951]. 

Id) Substituted for Explanations 1 to 3 by the Code of Civil Procedure (Amenchnent) 
Act. 1952 (71 of 1952), S. 2 [1-3-1953]. 


Section 44-A — Note 1 (conld.) 
section. Ss. 44-A and 39 provide alternative 
remedies to a decree-holder for execution in 
India of a decree passed by Court in reci- 
procating territory. AIR 1962 Punj 228 
(229, 230); ILR (1961) 2 Punj 166. 

(9) It is not possible to accept that, 
though a foreign decree may be barred or 
unenforceable in tiie country of its origin, it 
can oevertlieless be enforced in the Indian 
Court where a larger period of limitation 
obtains in relation to a similar judgment 
passed by it. AIR 1907 Mad 45 (52): (1966) 
2 Mad LI 346 (FD). 

(10) ludgiTient-debtor adjudged insolvent 
by High Court at Singapore alter a Money 
decree was obtained from that Court — • 
Execution application filed in Indian Court 
— Held adjudicative order of that Court 
had no effect on immovable property of the 
insolvent in India and this property could 
be proceeded against by the decree-holder. 
Am 1962 Punj 228 (229. 231): ILR (1961) 
2 Punj 106. 

(11) Application for execution of a foreign 
decree in a Court in India — It is govern- 
ed by Indian Law of Limitation. Am 1962 
Punj 228 (231): ILR (1961) 2 Punj 166. 

(12) Section 44A has nothing to do widi 
limitation and is merely confined to an ex- 
tended application of the procedure provid- 
ed for the manner of execution of a decree 
passed by any Civil Court in this country 
to execution by an Indian District Court 
of a foreign judgment of a superior Court 
in a reciprocating coimtry. Am 1967 Mad 
45 (50): (1966) 2 Mad LJ 346 (FB). (Am 
1964 Mad 221, Ovemilea.) 

(13) Article 181 of Indian Limitation Act 
of 1908 applies to execution of a foreign 
judgment under S. 44A. The three 
years* of limitation commences when the 
right to apply accrues. For execution of 
foreign judgments, tlie right to apply ac- 
crues on and from the date of filing undar 
S. 44A(1) and for this purpose non-filing of a 
non-satisfaction certificate is not relevant 
Am 1967 Mad 45 (54): (1966) 2 Mad LT 
846 (FB). (Am 1964 Mad 221, Overruled.) 

(14) Defendant a resident of Hyderabad 
appeared in obedience to the process of a 
foreign court viz., Bombay Him C^urt and 
applied for leave to defend ^ suit widi- 
out objecting to the lurbdiction of that 


Court when he could not legally be com- 
pelled to do so. Ex parte decree was passed 
against him. Held he had voluntarily sub- 
mitted to the jurisdiction of the Court, that 
it cannot be said that the decree suffered 
from the defect which a foreign ex parte 
decree witliout such submission would suf- 
fer from. The order for transfer of the 
decree to Hyderabad territory was made 
when C. P. C. was applicable to that terri- 
tory — Henca order of transfer was valid 
and effective and decree could be executed 

Am 1967 SC 739 (740); (1903) 2 SCR 574. 

(15) No <mestion of limitation arises 
before or for filing certified copy of a fore- 
ign decree under S. 44-A (1) and filing of 
non-satisfaction certificate under S. 44-A (2) 
is not a condition precedent for the Dist- 
rict Court to assume jurisdiction — ^ Sub-sec- 
tion (2) does not pertain to jurisdiction but 
is procedural. It contains a rule of evidence 
as to the conclusiveness of the certificate 
in the specified respect Am 1967 Mad 45 
(53): (1966) 2 Mad LT 340 (FB). (Am 1964 
Mad 221, Overruled.) 

(16) In application for execution of decree 
under S. 44A, issue of notice under O. 21, 
R. 22 is imperative. Am 1969 Pat 228 
(232) (DB). 

2. Decree falling within exceptions (a) 
to (f) of Section 13. — (1) Under sub-s. (3) 
the burden is upon the judgment-debtor to 
establish that the decree falls within the 
exceptions to S. 13. Am 1943 Cal 42 (44) 
(DB). 

(2) Where a foreim decree is filed before 
a Court and an apinication is made to that 
Court for transmission of tlie decree to an- 
other Court, that Court must consider all 
the matters referred to in sub-section (3) in- 
cluding objections under S. 13 when such 
objections are taken before it Am 1952 Cal 
508 (515). 

(3) A decree of a foreign court which 
falls within exception (a) of S. 13, is a 
decree not of a Court of competent juris- 
diction. A contention that the words *as if* 
in S. 44-A (1) mean that the decree must 
be treated as passed by the executing Court 
and be held as passed by a Court of compe- 
tent jurisdiction is contnuy to and impossi- 
ble having regard to provisions of S. 44-A(3). 
Am 1961 Bom 156 a56): 62 Bom LR 603. 


872 [S 45 N 1] 


[The Code of] Civil Vrooedan, 1908 


Sikkim declared to be reciprocating territory for the purposes of the section for 8 
period of 5 years with effect from 3-5-1907 and the High Court of SikJdm and 
any other Civil Courts in Sikkim whose jurisdiction is not subject to any pecuniaiy 
limit declared to be the Superior Courts, see G. S.R.704, G. t, 13-5-1967 Ft IL 
S 3 (i), p. 803, ’ 


For similar notifications respecting Hong Kong and Republic of Singapore, see Gaz. 

of IncL, 23-11-1868, PL U, S. 3 (i), Ext, p. 011, and ibid 25-6-68, PL IL S. 8 
(0, ExL, p. 355. 


For 

For 

For 


notification relating to Trinidad and Tobago, w. e. f. 1-9-1008, see ibid, 7-8-1968, 
PL H, S, 3 (0, ExL, p. 464B. 


similar notification in regard to the United Kingdom of Great Dritain and Northern 
Ireland, see G. L. 1-3-1953. PL U, S. 3, Ext. (S. R. O. 399). 

similar notification regarding New Zealand, the Cook Islands (Including Nine) and 
the Trust Territory of Western Samoa, see Gax. of Ind., 1510-1937 PL S 6k 
Ext, p. 2505. 


“45. Execution of decrees in foreign territory. — So much of the foregoing 
sections of this Part as empowers a Court to send a decree for execution to another 
Court shall be construed as empowering a Court in any ^[State] to send a decree 
for execution to any Court established «[® ®] by the authority of the Central Gov- 
ernment *^[outside India] to which the “[State] Government has by notification in 
the Official Gazette declared this section to apply. 

[S 45; 1882, S. 229A.] 

fa] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1983^ 
for the original S. 45. 

[b] Substituted for "Province" by A. L. O., 1950 [251-1950]. 

[c] Tlie words "or continued" were omitted by A. C. A. O., 1948 [23-51948]. 

[d] Substituted by A. L. O. for **in any Indian State" whicli were substituted by A. G. 
A. O. for the words "or of the Crown Representative in tlie territories of any 
foreign Prince or State." 

[e] Substituted for "Provinciar by A. L, O.. 1950 [251-1050]. 


STATE AMENDMENT 

Section 45A •> * 

Union Territory (Pondicherry) 

In its application to the Union Tetritoiy of Pondicherry after S. 45, tnaert Che follorv* 
ing ; — 

*‘45A. Execution of decrees, etc., x^aated or made before the commencement of the 
Code in Pondidierry. — Any judgmenL decree or order passed or made before the com- 
mencement of this Code by any Civil Court in the Union Territory of Pondicherry, shall, 
for the purpose of execution, be deemed to have been passed or made under fids 
Code ; 


Provided that nothing contained in this section shall be construed as ^tending th# 
period of limitation to which any i)roceeding in respect of such judgmenL decree or 
order may be subject." — see Act 26 of 1968, S. 3 (i) and Sch. Part II [59-^], 

that S. 45 would apply. AIR 1958 Andh 
Pra 407 (411) (DB). 

(2) A judgment in personam pronounced in 
absentem by a foreign Court against a per- 
son who has not submitted hhnself to its 
jurisdiction and which Is incapable of exe- 
cution outside the territorial limits of tiiat 
Court, is a nullity and if, at die time it is 
passed, it has no validity as a foreign judg- 
menL it would not acquire new force but 
would continue to be inexecutable even afto 
the advent of die Constitution. AIR 1969 


Section 45 — Note 1 
(1) A combined reading of Ss. 43 to 46 
would show that the Indian Courts have 
power (a) to execute decrees of those Indlm 
Uouris to which the Civil Procedure Code 
does not apply such as die scheduled dist- 
ricts; (b) to execute the decrees of the Civil 
Courts outside India which are established 
by the authority of the Central Govern- 
ment; (c) to execute the decrees of the 
rcn/pmiA Courts in any part of India to 



decrees of the Indian Courts in the States 
to which the State Govecnmeot has notified 


Guj 23 (28): 10 Guj LR 93. (AIR 1951 
i) and AIR 1951 Bom 190 hdd 




125 (FB 
pliedly ( 
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46. Precepts.— (1) Upon the application of the decree-holder the Court 
which passed the decree may, whenever it thinks fit, issue a precept to any otiier 
Court which would be competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified in the precept. 

(2) The Court to wliich a precept is sent shall proceed to attach the property 
in the manner prescribed in regard to the attachment of property in execution of 
a decree : 


Provided that no attachment under a precept shall continue for more than two 
months unless the period of attachment is extended by an order of the Court 
which passed the decree or unless before the determination of such attachment the 
decree has been transferred to the Court by which the attachment has been 
made and the decree-holder has apphed for an order for the sale of such 
property. 


SECTION 46 — SYNOPSIS 

1. Attachment by precept, 

2. Power of Court to which precept is 

sent 

3. Application under the section is not 

one for execution. 


TOPIC INDICATOR 
Object of the Section — See Note 1. 
Precept can be issued even after decree 
is transferred — See Note 1. 

*TJnles8 tile period of attachment is ex- 
tended" — See Note 1. 

Validity of precept, if can be challenged 
by Courts to which it is sent — See 
Note 2. 


1. Attachment of precept. — (1) Object 
of this section is to enable the attachment 
of the property of the judgment-debtor in 
another Court in order to prevent the judg- 
ment-debtor from alienating or otherwise 
dealing with it to the detriment of the de- 
cree-holder till proper proceedings for the 
sale of the property in pursuance of an ap- 
plication can be token. AIR 1052 Pat 213 
215): 31 Pat 56 (FB) • AIR 1940 Cal 20 
[28): ILR (1939) 2 Cal 370. 

(2) No attachment can continue for more 
tiian two months unless the period is ex- 
tended by order of the Court which passed 
tile decree or unless the decree is transfer- 
red for execution to the attacbinc Court 
ai^ the decree-holder has applied for the 
sale of the property. AIR 1^6 Lah 486 

• AIR 19CT Pal 209 (211) (DB). 

(3) An order for a parmanent attachment 
is not one contemplated by this section. 
Am 1936 Lah 486 (488). 

(4) "When an application for extending 
w period of the attachment Is made before 
tile e xpiry of the two months but the order 
*Jl™dmg the time is passed after the eimiiy 

tile period, the order will relate back to 
the date of tiie petition and will have a 
retrospective effect AIR 1917 Mad 591 
(5^ CDB). 

(5) The Court to which tiie precept Is 
wsued must attach tiie property and wait 
for an application for execution being made 
K Ae attaching creditor. MR 1933 All 
844 (^ (DB). 

(6) Tne jurisdiction of tiie parent Court 
• ont lii u es for oertate purposes of whkh) 



S. 46 is one and therefore it can issue a 
precept even after the decree Is transferred 
for execution. AIR 1952 Pat 213 (215): 31 
Pat 50 (FB) ’AIR 1927 Cal 5Sl (588) 
(DB). 

(7) The Court to which the decree Is 
transferred for execution is not competent 
to issue a precept AlR 1926 Sind 157 


(158|, 


(1961) 

( 10 ) 


(8) This section cannot be invoked in aid 
of an application for attachment before 
judgment under O. 38. R. 5. AIR 1941 All 
212 (215). 

(9) Section 46 covems only attachments 
in execution of a decree and does not come 
into play in the context of O. 38. R. 5 or 
O. 21, R. 46. AIR 1961 Andh Pra 417 (420): 

1 Andh WR 295 (DB). 

(10) No attachment con be effected under 
this section where the properties are situat- 
ed outside India. AIR 1931 Lah 723 (724): 
13 Lah 206 (DB). 

2. Powers of Court to which precept is 
sent.— (1) When a precept sent by Court A 
for the attachment of property in the cus- 
tody of Court B, is received by Court B, 
the attachment takes effect from the date 
when the precept is received by Court B. 
AIR 1935 L^ 914 (91^. 

(2) The Court to which the prec^t is 
sent cannot vest itself with jurisdiction to 
question the validity of the precept. AIR 
1927 Cal 581 (588) (DB). 

(3) The Court to which the precept is 
sent may stay execution if the judgment 
debtor deposifas tiie decree amount in Court 
or furnishes security for payment thereof 
AIR 1926 Lah 433 (433, 4^). 


S. Application under the section is not 
one for execution.— (1) An application for 
the issue of a precept under this section 
cannot be regaroed as an application for 
execution. Am 1926 Cal 249 (250) (DB). 

(2) There must be an application for exe- 
cution in the proper form after an attach* 
ment under a precept and it is only \ipon 
sudi application that execution can Is^e. 
AIR 1^ Cal 20 (28): ILR (1939) Cal 370 

(8) An order of precept under tills seo* 
tion does not fall xmder S. 47 and so is not 
OTpealable, Am 1952 Mad 820 (827): fT.R 
(1952) Mad 489 (DB). 

[But see Am 1056 Madh B 208 (208).] 
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OBJECTS AND REASONS 

“Clausa 40 — Precept — ^Though a system of execution based on precepts is in 
the opinion of the Committee open to grave objection, tiiey think the idea may be 
utilised for the purpose of enabling a decree-holder to obtain an interim attadiment 
where there is ground to apprehend that he may otherwise be deprived of the fruits of 
his decree. They have for this purpose introduced Clause 40 into the BilL They think 
it expedient to fix a time limit for the continuance of this interim attachment, but at 
the same time they have empowered the Court to extend the period to meet the exigen- 
ciM of particular cases. 


After careful consideration they htv# come to the conclusion that notwithstanding 
attachment under a precept, re-attachment on the ordinary application for execution will 
still be necessary. Though at first sight it may appear a better course to provide that 
re-attachment shall not be necessary when the issue of a precept is followed by the 
ordinary application for execution, after careful consideration they have come to the 
conclusion that it will be safer to require re-attachment, having regard to the agmcy 
by which execution it carried into effect” — » S, O. R. 


“Clause 46. — We think that a decree-holder who has obtained an interim attach- 
ment should not be required to ro-attach the property if before the determination of 
the attachment he applies for execution against the property, and we have altered this 
accordingly. There will now be only one attachment” — S. C. R 


QUESTIONS TO BE DETERMINED BT CX)URT 

DECREE 




SCUTING 


47. Questions to bo determined by the Court executing decree^>^l) All queo- 
tions arising between the parties to the suit in which the decree was passed, or 
their representatives, and relating to the execution, discharge or satisfaction of the 
decree, shall be determined by the Court executing the decree and not by a 
separate suit 


SECTION 47 — SYNOPSIS 

]. SCOPE, OBJECT AND APPUGABI- 
LITY OF THE SECTION, 

2. AppUcabllltj to proceeAnile wider 
other Acts. 

a. QUESTION MUST BE ONE ARISING 
‘BETWEEN THE PARTIES* TO 
THE SUIT IN WHICH THE 
DECREE IS PASSED OB THEIR 
REPRESENTATIVES. 

4. Parllee arrayed on the fame aide, 

6. “ArlsInfC**, meaning of. 

•. ‘‘Partiee to the enit”, meaning of, 

7. Plaintiff whose suit is dismis* 

sed and defendant against 
whom suit is dianiss^ 
Explanation. 

8. Person against whom suit 

abates. 

0. Surety tmder Section 146. 

10. Government in proceedings 

under Order 33. 

11. Inlcrvenor. 

12. Trespassers. 

13. Party sued In a repreaentatiTe 

capacity. 

14. Question as to who Is a party 

can be decided by tha 
executing Court. 

U, •»llaprenentattve’’« who lia 


10. Auction-purchaser Position 
of. 

t7. Transferee from auction-pur> 
chaser. 

18. Transferee from a par^. 

49. Purchaser from par^ to sull 

in which injunction has 
been granted affecting such 
property. 

90. Official Assignen or Official 
Receiver. 

90-A. Custodian under Adminis- 
tration of Evacuee Proper^ 
Act. 

24. Liquidator of company. 

22. Transferee of decree. 

23. Judgment-debtor under 

attached decree. 

94. Surely for the perfonnance 
of a decree. 

83. Question as to who is the re- 
presentative must be deter* 
mined by the Court Sub- 
section (3). 

99. Question must relate to 

dlscbai^e or satisfaction of tho 
decree. 

97. Question as to vnlldlly of tb® 

decree. 

98. Question u to the ««lif»®4 «■ 

the decree. 
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(2) The Court may, subject to any objection as to limitation or jurisdiction, 
treat a proceeding under this section as a suit or a suit as a proceeding and may, 
if necessary, order payment of any additional court-fees. 

(3) Where a question arises as to whether any person is or is not the repre- 
sentative of a party, such question shall, for the purposes of this section, be 
determined by the Court 

•[Explanation. — For the purposes of this section, a plaintiff whose suit has 
been dismissed, a defendant against whom a suit has been dismissed and a purcha- 
ser at a sale in execution of the decree are parties to the suit.] 

[1882, 18773 S. 244; 1861, S. 11; 1859, S. 283. See S. 2, Cl. (2); Ss. 50, 52, 
144, 145.] 

W Substituted for the old Explanation, by the Code of Civil Procedure (Amendment) 
Act, 1950 (06 of 1950), S. 5 [2-12-1956] 


Section 47 — Synopsis (conid.) 

29. Pre-decrce Diallers. 

80. Decree Incapable of execution. 

See also C. P. C., S. 38. 

81. Qucsllona arlsini; between the pre- 

IlmiDary and flual decrees. 

82. Question as to excess or deflclent 

execution. 

88. Question of mesne proilU. 

84. Agreement against execution of 
decree. See also Note 29. 

86. Slay of execution. 

80. Question of liability of certain 
property to attachment and sale. 

87. Question, If property attached 

belougs to judgment-debtor. 

88. Selllog aside sales In execution. 

89. Fraud in execution proceed- 
ings. 

40. Fraud in publishing and 
conducting the s^e. 

41. Want of notice under 0. 21, 

Rules 10 and 22. 

42. Purchase hy decree-holder 

without permisaiou. 

43. Sale in contravention of stay 

order. 

44. Sale not warranted by decree. 

45. Sale without jurisdiction. 

46. Other grounds for setting 

aside s^e. 

47. MlsceUaueous. 

48. ‘^HALL BE DETERMINED BY THE 
COURT EXECUTING THE DECREE 
AND NOT BY A SEPARATE SUIT", 

49. ^Determined**, meaning oL 

60. **Court exeenting the deeres^ 
meaning of. 

51. Power to grant relief against for- 
feiture and penalty. 

88. COURT MAY TREAT A PROCEED- 
ING AS A SUIT OR VICE VERSA — 
SUB-SECmON (2). 

68. APPEAL. 

54. Interlocutory orders !■ SKecntloa 
proeeedinga, 

81 . REVISION. 


TOPIC INDICATOR 

Accession to hypotheca to be decided in 
execution — Sec Note 47. 

Amendment of decree after sale — See 
Section 144. 

Application under 0. 21, Rule 2 — See 
Note 1. 

Assignment of decree, question of vali- 
dity — See Note 22. 

Attached properly — See Note 18. 

Change in law before decree See 

Note 29. 

Claim by auction-purchaser for refund 
of purchase money — See Note 47. 

Conditional decree for possession in a 
pre-emption suit — Conditions satis- 
fied — Possession claimable in exe- 
cution — Separate suit barred — 
See Note 47. 

Decree for injunction, execution of — 
See Note 30. 

Decree-hclder becoming auction-purcha- 
ser — See Note 16. 

Defaulting purchaser at execution sale 
See Notes 6, 50 said 46, also 
O. 21, Rule 71. 

Dispossession subsequent to private pos- 
session under a previous decree — 
See Note 32, See also Sec. 11. 

Executability of decree — See Notes 27, 
30 and S. 38. 

Execution barred by Limitation — Fresh 
Suit — Sec Note 1. 

Execution of award of Labour Tribunal 
— See Note 1. 

Execution of rent decree — See Note 2. 

Execution of scheme decree — See S. 92. 

Exonerated parties ~ See Note 7. 

Explanation to section — See Notes 7 
and 16. 

First decree for redemption barred 
Second stiit lies — See Note 31. 

Fraud anterior to sale — See Note 39. 

Head of a mutt appointed under a decree 
— See Note 30. 

Kamavan of a Malabar tarwad ^ See 
Note 6. 

Legality of execution proceedings See 
Note 47. 

Legatees — See Note 16. 

Matters subsequent to decree -«• Notes 
80 to 46. 
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OBJECTS AND REASONS 

“Clause 47. — The Committee have omitted sub-clauses (a) and (b) of S. 244 of tte 
existing Code because they are strongly of the opinion that questions regarding 
amount of any mesne profits or interest should be determined by the decree and not in 
execution. If this view is accepted it will be possible to exercise an effective control over 
the action taken by the Subordinate Courts in dealing with such matters. 

The Committee have re-drafted sub-clause (3) and made it compulsory on the Court 

to determine questions arising as to representatives of parties. In their opinion, it is 

inexpedient that separate suit should be instituted for the decision of such questions. 

'^e delay and expense involved are often very great and result in the needless protrac- 
tion of litigation. 

The Explanation is intended to put an end to a conflict of judicial deeWons.’'-^ 
S. C. R. 


STATE AMENDMENT 

Uttar Pradesh 

The existing Explanation of Section 47 shall be rwiumbered as “Explanation T and 
a second Explanation as follows shall be added thereafter: 

Explanation II. — For the purpose of this section a purchaser at an auction sale 
in execution of the decree shall be deemed to be a party to the suit in respect of the 

property purchased by him.” — U. P. Act 24 of 1954. Section 2 and Schedule. Item 5, 
entry 3 [30-11-1954]. 

NOTE. — The above amendment is superseded by the amendment of the Explana* 
tion by the Central Act 66 of 1956. 

Section 47 — Topic Indicator (conid.) 

Objections by judgment-debtor In res- 
pect of delivery of possession to the 


purchaser — See Note 16, 

Objections by legal representative of de- 
ceased person — See Note 87. 

“Parties” — Minors — Not properly re- 
presented — See Note 6. 

Parties in several capacities — > See 
Notes 0, 13, 37. 

Powers of executing Court — See Sec- 
tion 38. 

Power to go behind decree See 
Note 27 and Section 38. 

Power to enlarge lime for payment off 
Court-fee < — See Section 148. 

Power to fix order of sale of properties 
— See Section 38. 

Power to go behind decree — See Note 
27 and Section 38. 

Power to look into executability of decree 
See Note 30 and S. 38. 

Power to recall order passed against 
statutory provision, but with con- 
sent of parties — See Note 1. 

Power to refuse execution of decree 
passed without jurisdiction — See 
Note 28. 

Power to review — See Nete 1 and 
Order 47, Rule 1. 

Property not saleable — See Note 36. 

Question as to waste committed by judg- 
ment-debtor subsequent to decree or 
possession — See Note 47. 

Questions not covered by the section 
See Note 47. 

Questions that do not relate to execution, 
discharge or satisfaction under this 
section See Note 47a 


Question of restitution taken in execu- 
tion when decree is amended, varied 
or reversed — See Notes 2 to 5 and 
Section 144 and Note 47 of this sec- 
tion. 

Question of adjustment of decree See 
Order 21, R. 2. 

Question, if debts were contracted with- 
out legal necessity or tainted with 
immorality — See Sec. 53. 

Receivers in representative capacities 
See Note 6; also see Section 62. 

Representative ^ Lessee — See Note 18. 

Res judicata in execution proceedings — • 
See Section 11. 

Sales in contravention of Bengal Ten- 
ancy Act — See Note 18. 

Suit by attaching creditor for illegal dis- 
posal of attached property — ^ See 
Note 12. 

Suits by non-impleaded subsequent mort- 
gagee for payment of surplus sale 
proceeds — See Note 4. 

Suits for damages for removal of mate- 
rials by the parties to a suit after 
sale and before delivery of posses- 
sion — See Note 36; also Note 47. 

Suits for enforcing mere declaratory 
decrees — See Note 20; also N. 47. 

Suit for redemption after a decree for 
the same could not be executed ** 
See Note 20. 

Theory of substitution of seciurities ap- 
plicable to execution — See Note 47. 

Transferees of occupancy holdings 
See Note 18. 

Transferee pendente lite — See Notes l8i 
18. 

Unregistered transferees of an oceupanay 
holding — See Note 15. 
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Section 47 ~ Topic Indicator (contd.) 

Valuation of appeal for jurisdiction — 
See Note S 65 also Note 18 on Sec- 
tion 96. 


1. Scope, object and applicability of tbe 
section* — (1) Wliere there is on execut- 
able jud^ient, no suit lies for tlie enforce- 
ment Uiereof, or for the determination of 
the questions specified in the section. AIR 
1942 Mad 588 (500) • AIR 1941 Pat 95 
(96): 20 Pal 80 (DR) • AIR 1925 PC 34 
(35): 52 Cal 314: 52 Ind App 79 • AIR 
1934 Cal 327 (327): 60 Cu) 1407 • (1890) 13 
AU 98 (100) (DR) • (1880) 10 Bom 461 
(467): 13 Ind App 00 (PC) • AIR 1930 Cal 
686 (587) • (1878) 3 Cul 30 (36, 37, 88) 
(FB) • (1804) 17 Mad 343 (355): 21 Ind 
App 71 (PC) • AIR 1930 Nag 17 (18) * 
AIR 1905 Pal 427 (4.33, 434. 435): 1905 

BUR 035 (FR). 

(2) Section pre supposes valid execution 

proceeding. AIR 1959 Ihu 89 (100): ILR 
30 Pat 1027 (DR) * AIR 1900 Punj 437 
(438 439): ILR (1959) Punj 2290. (No 

execution pending — J. D.’s application 
under SecUon 47 for recording compro- 
mise — Procccduigs emanating from lliat 
applicaiiou can he treated as proceeding 
under Order 21, Rule 2.) 

(3) No suit lies even if the execution Is 
barred by liniilallon. AIR 1921 All 309 
(372): 43 All 170 • AIR 1919 Dorn 34 (35): 
43 Rom 703 * AIR 1927 Cal 4U (412): 54 
Cal 524 * AIR 1925 Mad 270 (280): 48 Mad 
482 * 1900 All LJ 254 (268) (Suit would 
be barred under Section It also ~ AIR 
1959 Pul 331 and 1050 All WR (HC) 272 
(LRj, Dissented from.) 

(4) Where the decree is appealed from 
and the appeal is compromised and a com- 
promise decree Is passed on appeal the ori- 
ginal decree becomes imexcculnhle and the 
bar under this section cannot arise in res- 
pect of the original decree. AIR l95:i SC 
33 (40): 1953 SCR 154. 

(5) The questions may arise before or 
after the decree has been executed AIR 
1950 SC 87 (01): 1955 2 SCR 938 * (1895) 

/LA" mn ^^33 All 429 

(DI * Alll lOM NaR 303 (301). 

(0) Secthui has no application unless 
execiilloii has been levied. (1951) 1 Orissa 
Jp 331: ILR (1959) Cut 368. (Adjusting 
or decree — Application made by juda- 
ment debtor In suit to Court to certify sati»- 

facUon — NeiUier Order 21. Rule 2 nor 
Section 47 apply.) 

I ^ order must be one by an execut- 
ing Court as such if the order is to come 
imder this section. AIR 1941 Col 530 (632)- 
ILR (1041) 2 Cal 402 (DB) • AIR 19^ 
Bom 10 (11): ILR (1039) Bom 708. 

(8) Execution proceedings and an ap- 
plicaUon under SecUon 47 are a conUnua- 

GuJ 408 (413). 

(9) Order direcUng payment of solatium 

lo auction purchaser consequent on selling 

®. '<^®cree’ and falls unto 
w jtl, ^ executable. AIR 1064 
My* 54 (65): (1963) 2 My« LJ 147. (Order 


falls under Order 21, Rule 03 and not 
Order 21, Rule 92 — Appeal against the 
order does not lie under 0. 48, IL 1 (]).) 

(10) The mere fact that an applicj^lion 
I» made in the execution proceedings is not 
suiricicDl lo allracl the operation of this 
section when Uie question for detennl 
lion does not fall within Us purview. AIR 
1941 Cal 530 (532): ILR (1041) 2 Cal 402 

(DB). 

(11) Where an auction purchaser in an 
execution sale pays balance of 75 per cent, 
of purchase price in treasury, but Luis to 
deposit receipt in Court and consequently 
Court orders resale, such order of resale 
is open lo review in application by auc- 
tion purchaser uuder Order 47, Rule 1 and 
Section 47. AIR 1901 Mad 400 (410): (1901) 
e Mad LJ 37. 

(12) Execution orocecdUigs and proceed- 
ings under SecUon 33 C (2), huhislriul Dis- 
putes Act, 1947, are of analogous nature. 
AIR 1904 SC 752 (755): (1904) 3 SCR 140, 
(Labour Court would be competent to in- 
terpret the award on which the claim Is 
founded.) 

(13) There is no aollthesis' between Sec* 
lion 47 and Order 21, Rule 2; tlie former 
deals with the power of the Court and the 
latter with the procedure lo be followed in 
respect of a limited class of cases relating 
to discharge or satisfaction of decrees. 0. 21, 
R. 2 prescribes special procedure for record- 
ing adjustment of a decree or for recording 
payment of money paid out of ('our. 

any decree. However the plenary power 
conferred by Section 47 upon the Court 
executing the decree Is nol thereby affect- 
ed. AIR 1907 SC 1193 (1195): (i907) 1 

SCR 147. (AIR 1900 Piinj 500. Affirmed; 
AIR 1960 Puiil 437 (4;m). Overruled.) 
• AIR 1907 Mani ,33 (37). (Declaratory 
decree and no| money decree Question 
relating lo saiisraclion, and discharge of 
decree — Sccliou 47 and not Order 21. 
Rule 2. Applies.) • AIR 1959 Mys 155 (155. 
150): 30 ^iys LJ 639. ( Aiiplication under 

Order 21, Rule 2 I* one under Section 47.) 

(11) Section 47 is very wide in its leitns 
and in one sense all questions relating to 
execution, discharge or salisfaction of the 
decree UiiU arise between the decree- 
holder and the judgmenl-deblor come with- 
in its purview yet that section ought to be 
so interpreted ns not lo render redundant, 
Uie other provisions of the Code. When 
Uicre is a specific provision like Order 21, 
Rule 2 applicable to Ihe facts of lliis case, 
the provision under Section 47 is exclud- 
ed. AIR 1903 Mys 79 (81): 1962 Mys LJ 
(Sup) 290. 

(15) In execution proceedings, once Lie 
decree is sulisfled former rights of the 
judgment-debtor cannot be revived. Once 
the landlord in execution of his decree ob- 
tains delivery of possession, the tenants* 
rights are extinguished. The landlord can- 
not be dispossessed by means of an objec- 
tion under S. 47. 1961 AU WR (HC) 697 
(598). (J. D. wanting to take advantage 
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SecHon 47 — Note 1 (contd.) 

of Explanation to Section 20 of the U. P. 
Z. A. and L. R. Act — His remedy is not 
by an objection under Section 47, but by 
application under Section 232, U. P. Z. A. 
and L. R. Act.) 

[See also AIR 1063 Orissa 160 (161): ILR 
(1963) Cut 321 (DB). (An application pur- 
porting to be one under Order 21, Rule 2 
is an application in execution proceed* 
ioRs).] 

(16) Though Section 47 is widely word- 

ed, it does not mean that the executing 
Court can recall its previous orders, pass- 
ed with consent of parties, merely because 
on further lu'gumeni Miey are considered 
to be bad in law and against specific statu- 
tory prohibition. ILR (1965) 2 Punj 590 
(600, 602) (OB). (Pre-emption decree 

executed by consent of parties, against pro- 
hibition under Section 17-A, Punjab Secu- 
rity of Laud Tcuuies i\ct. 1953 — Execut- 
ing Court cuiuKtl recall executiou — 66 
Punj LR 24: ILR (1061) 1 Punj 299, 
Reversed.) 

(17) Section is not inapplicable to Pro- 
vincial Small Cause Courts. ILR (1960) 1 
Cal 895. 

2. A|j|)lleal»lllty lu proceedlnga under 
other Acts. — (1) Where an order passed 

in proceedings under tlie provisions of 
other Acts is eiilorceable under the provi- 
sions of Lliose Ads us if it were a decree. 
Section 47 will apply. AIR 1947 Mad 112 
(113) * AIR 1957 liladli 1) 56 (57) (DB) • 
AIR 1938 All 124 (125) * AIR 1935 Cal 89 
(89) AIR 1027 Mad 440 (440. 441) ♦ AIR 
1935 Pat 227 (228). 

(2) Section 47, Civil P. C. contemplates 

existence of a decree and not of an order 
which by a legal fiction may be treated 
as a decree for certain purposes Section 47 
is therefore inapplicable to on order pass* 
ed by a Special Judge under U. P. Encum- 
bered Estates Act, winch order is not a 
decree in the sense the word is used in 
the Civil P. C. ILR (1966) 2 All 351 (361, 
362) (DB) * AIR 1969 Bom 74 (76): 70 

Bom LR 438 (DB). (Orders under Bombay 
Agricultural Debtors* Relief Act (1947) not 
covered by Section 43 of the Act are orders 
under Section 47 of the Code and are 
appealable as decrees (1967) 69 Bom 

LR 010, Overruled.) 

(3) Suit against minor to recover legacy 
dismissed for non-compliance of Sections 53 
and 54 of Orissa Court of Wards Act — 
Order is not one under Section 47, Civil 
P. C. AIR 1968 Andh Pra 239 (266, 267): 
(1968) 2 Andh WR 301 (FB). (Order does 
not come within ambit of Article 3 (iii) of 
Schedule II, Andlna Court-fees and Suits 
Valuation Act (7 of 1966).) 

(4) Proceedings for delivery under Sec- 
tion 87, Madras Hindu Religious and Chari- 
table Endowments Act 1951, are in the 
nature of execution proceedings by reason 
of the proviso contained in the section it- 
self. 1961 Ker LT 708. 

(6) Section 47 has no application m m 


matter of considering a deposit made under 
Sec. 73 of Kerala Land Reforms Act 1963 
(1 of 1964). 1966 Ker U 1166. 

(6) Order of eviction under Section 9f 
Madras Buildings (Lease and Rent) Con- 
trol Act (1949) — Execution of — Sec- 
tion 47 and Section 21 applies. (1956) 2 
Mad LJ 475. (Order can be executed 
against legal representatives as Order 21 
allows it.) 

3. Question must lie one arising bo- 
tween the parlies to the suit tn which the 
decree Is passed or their representatives.-— 

(1) Where a question for decision does not 
arise between the parties to the suit or 
their representatives, it cannot be decided 
under Uiis section. AIR 1054 All 452 (453) 

• AIR 1957 J and K 23 (24) • AIR 1948 
Nag 160 (153): ILR (1947) Nag 985 ♦ AIR 
1923 All 292 (292) • AIR 1923 Bom 460 
(450, 451) • AIR 1936 Mad 733 (739) • 
AIR 1919 Pat 454 (464) • (1967) 1 Andh 
WR 151: (1967) 2 Andli LT 241 (244). 

(2) All questions Uial arise between par- 
ties to the suit or their representatives and 
relating to Die execution, discharge or 
satisfaction of liie decree must be decided 
imder this section and not by u separate 
suit. (1948) 27 Put 332 (342) • AIR 1958 
Pat 506 (508) • AIR 1944 Mad 02 (63) • 
AIR 1924 All 752 (752) ♦AIR 1928 Bom 634 
(536): 53 Bom 40 ♦ AIR 1916 Cal 471 (472) 

• AIR 1022 Nag 189 (191) • 1908 AU WR 
(HC) 95. 

[See however AIR 1050 Bom 346 (347, 
348).] 

4. Parties arrayed on the same slde.^ 

(1) The words ‘between the parties* do not 
necessarily meim parties nmged on opposite 
sides as plainliif and defendant but mean 
parlies opposed lo cacli other in the suit 
AIR 1940 Nag 398 (400): ILR (1949) Nag 
708 ♦ AIR 1946 Mud 90 (92): ILR (1946) 
Mad 640 (DB) ♦ AIR 1934 Pal 627 (628) 
(DB) * AIR 1932 Cal 126 (128, 129): 59 Cal 
117 (DB) • AIR 1924 Mod 365 (365) (DB), 

(2) A dispute between joint decree- 
holders will be a dispute ‘between parties* 
if the judgment-debtor is interested in such 
dispute but not otlienvise AIR 1956 Orissa 
63 (54): ILR (1955) Cut 454 (DB) ♦ AIR 
1948 Pat 362 (360) (DB) * AIR 1943 Mad 
407 (408) (DB) • AIR 1937 Cal 177 (178) 

• AIR 1927 Pat 288 (289): 6 Pat 836 (DB) 

• AIR 1967 Madh Pra 3 (4): 1966 Jab LJ 
284. (Decree for possession jointly passed 
in favour of co-widows, A and B~B say- 
ing that she had already obtained posses- 
sion from judgment-debtor outside Court 
and subsequently A preventing her from 
entering — A’s case that .she obtained pos- 
session through Court under warrant of 
possession and yet Court directing fresh 
warrant of possession — Appeal by A 
Appeal held was not competent, there be- 
ing no conflict of interest and, as such* 
there was no right of appeal under Sec- 

^'Tsursee AIR 1937 Cal 730 (731): M 
(1938) 1 Cal 175.)] 
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(FB\ •• AIR 1930 Pat 319 (320) • AIR 

1969 SC 316 (318, 819): (1969) 1 SCJ 873, 
(Benamidar can represent real owner.) ■ 
AIR 1960 Cal 623 (625, 626): 64 Cal WN 
780. (AIR 1955 Mad 281 (FB), Not foU.) 

[See however AIR 1954 Mad 675 (677) i 
ILR (1954) Mad 690 (DB) * AIR 1945 All 
392 (392).] 

(9) Decree against Orm — Fact that all 
farljQer<< were not made parties or that a 
minor, nol a pariner, was impleaded as 
major, will not affect executnbility of 
decree, when Ihe partner who was in the 
control of nutnaKemenl of the Arm was 
made a party. AIR 1063 ManI 45 (40). 


(10) A decree obtained in a suit in- 
sUliilcd in accordance wUli Ibe provisions 
of Order ). R 8 will be binding on all the 
members that belong to the class who are 
sought to be represented, by operation 
of the principle of res judicata as enact- 
ed in Section 11. Explu. VI. But such a 
decree obtained against defendants in a 
representative capacity cannot be executed 
personally ugain«t persons who are not co 
nomme parlies. AIR 1955 Mad 281 (283)t 
TLR (1955) Mad 339 (FB). 

(11) Wlrere u person is impleaded as a 

party to n suit in one capacity and he rais- 
es in execution proceedings an objecliou 
in a different ciiparity, such objection will 
not fall williin Ibis section. AIR 1963 Mys 
163 (155): ILR (1953) Mys 267 (DB) • 
AIR 1936 Mad 733 (744, 746) (DR) • AIR 
1061 Piini 220 ILR (I960) I PunJ 


731 (OB). , , 

(12) Decree la adiniaislration suit Is 
composite decree -• Any <'ne of defen- 
dants can execute it oo helrslf of oil partier. 

1969 Ker LT 1094. ^ 

(13) Where l^’ul* acquired by Bihar 

Stole lias been Irairsferred to Stale or 
West Bengal bv the Bihar and W. 15, 
(Transfer of Terriloriee) Act and au appeal 
against coiopciisalion claim pending In 
Patna High Court on the appointed date 
under the Ad, has been decided after such 
oale, rclHsnl lo e.eculc ll.e Jv » 

Court ill liil'or la «'rrecl. AIR 1909 Pal 
165 (109) (DB). (On conslraclloii of 

decree I.eld. Stale uf Weal BaiRol must ^ 
read ii decree under execution in place 
of DUiar Stale by a legal flclion.j 

fl4) Person against whom, contract not 
relating to suit but embodied in consent 
decree Is sought to be enforced by process 
of execution con object to execuUou and 

Iry to stop sucli abuse of P**®*^®, nio 
AIR 1967 cm 641 (645) pB). (AIR 19^ 
PC 79, Rcl- on. AIR I960 Andh Pra 56, 

Dissented from.) 

7. Plaintiff whose suit Is dlsmlMcd and 
deferidnni against 

— Expinnntlon.— (1) A plamDff whose 
suit has been dismissed and a defendimt 
against whom a suit has . 
sed are neverlhel^s parties t® 
the purpose of thU section. AIR 19te 

350 (361. mu W ^ ^ 


1933 All 67 (68): 64 AU 1031 • AIR 1023 
Bom 381 (381) ♦ AIR 1938 Cal 113 (114): 
ILR (1938) 1 Cal 280 • AIR 1930 Mad 12 
(14, 15) ♦ AIR 1918 Mad 123 (126); 41 
Mad 418 (FB) « AIR 1929 Nag 170 (170, 
180) • AIR 1936 Pal 662 (663) • 1968 
BUR 413 • AIR 1959 Pal 13 (14, 16): 
1957 Pat LR 9 (DB). (Ex parte decree set 
aside against minor sons ^ Execution 
against fattier — - Objection by minor 
sons to sale and possession falls undei* 
Section 47.) 


(2) A party who has been exonerated 
from the suit on the ground of misjoinder 
of parlies, but whose name has not been 
aclually slnick off from the record is not 
a parly lo the suit for the purposes of 
the section. AIR 1954 Mad 804 (870): ILR 
(1954) Mad 834 (FB) AIR 1950 Andh 
Pra 100 (108): ILR (1958) Andh Pra 769 
(DB) ♦ AIR 1957 Pal 437 (439, 440): M 
Pat 424 (DB) * AIR 1930 Mad 817 (820): 

54 Mod 81 (FB). (AIR 1926 Mad 484: 49 
Mad 494, Overruled and AIR 1918 Mad Oil: 
40 Mad 904, Approved.) • AIR 1964 Cal 
567 (369): 1964 CrI L J®«r 

55 Mys HCR I (6) (DB) * AIR 1962 J & K 
13 (46, 40). (Defendant must be necessary 

or proper parly.) _ 

[See (1905) 78 Mad LW 600. (Le^ 
whose name is struck OS’ as wrongly Im- 
pleaded in mortgage siiU Is not party to 

that within Section 47.)1 
[Sec also AIR 1959 Andh Pra 106 (108)J 
11958) 2 Andh WR 416 (DB). (Suit ^ ^ 
gorsee of promls.sory note executed by 
rather alone— Son impleaded— Suit agaiut 
bim dismissed, on ground of W® “®1 feinK 
oroper parly or plaintiff himself vnthdraw- 
Ing suit againsi him — Section 47 cannot 
be invoked by son. AIR 1954 Mad 864 

^^(3)' Previous execution petition ag^sl 
plaintiff and Ids mother disndsscd as bar- 
^ bv llmitniion — Order docs not 

Bmounl lo exoneration of * 

party from the suit — Mere fact iBal “® 
further execution pciilioii could He against 
them, cannot in law make them to 

be parties. So long as one was party to 
tile suit, it does nol matter if he was n« 
a parly 1° tiie execution proceedings wh^ 
In he puls forth his objection. ILR (1967) 

5 Mad 408. 

(4) An order exonerating a parly from 
a suit may be made on several 
and wbeUicr or nol such a pepon could 
Mill be deemed lo be a party for cert^ 
oUier purposes will depend on f**® 
stances of each case having to the 

pleadings and Uie scope of the 
generation. A person exoMraled M to 
properly impleaded and struck ofiL bM 
Sased to be a party to the suit and a 
SSbsequenl suit t>y bto U not bwred ^ 

Section 47 of the CivU P. C. (1961) 2 Maa 

f51 A party defendant y^o» 

«ad who U exonerated from wo atw 
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nevertheless be a party to the suit wilhiu 
the meaning: of Section 47, Civil F. C.. an. I 
any order passed on an ol)jeclion raisctl 
by such party in exoculion would l)e <jpin 
to appeal. AIR lU.M) .Mad SO (SI): {Hi.'xSi 
2 Mad LJ 580 (DR). 

(6) Slrikhi)’ of cxeculion i*asc lor non- 
niing of succession ccrlilicale ainounls lo 
dismissal within Section 47. II. R (1%5) 
Ci.l 823: 32 Cut LT (>28. 

(7) Where a per.son has lieen properly 
impleaded as a parly, hut the plainlill does 
not wish to proceed a/'ainsl him or is 
unable to prove his claim af^Minsi Iiiin. hi% 
name is wrongly “.struck oil * he neverllu- 
less does not cease to he a i)aitv to llie 
suit. AIR 1926 Mad 687 (6891 (DR) ^ AIR 
1957 Pat 437 (439): 36 Pat 424 (DR). 

(8) It is proper for the exetulins 
Court to <onsider not (»nlv tlie decree it- 
self but the judfiinenl and (lie pleadiiii^ 
also and sec whether, upon the circum- 
stances of the ca.se the parlies, though the 
suit was di.smi.sscd a^aitjst them remained 
parlies to the suit. AIR 1930 .Mad 817 
(820): 54 Mad 8l (FR). 

8. Person against whom suit abate.s. — 
(1) Where a person is added as a deten- 
dant to the suit, but on liis death, his 
legal representatives are not hroughl on 
the record such legal repre.senlatives can- 
not be impleaded as joint judgment- 
debtors in the cxecuticui proceedings. AIR 
1936 Pat 110 (110) (DR). 

(2) Party to suit dying before decree — 
Legal representatives not substituted — 
Represenlalive of that person is competent 
to raise ((Ucstions about execution, ilis- 
charge and satisfaction of the decree. 
AIR 1965 Pat 427 (433): 196.5 RUR 635 
(FB). (AIR 1931 All 490 (FR), Dissented 
Irom.) 

9. Surety under Scelion 145. — (1) 
Under Section 145. a surely against wljom 
execution has been taken out is a parly 
within the meaning of Section 47 only for 
the purpo.sc.s of appeal and not for other 
purposes. AIR 1953 Hyd 111 (112); ILR 

1953) Hyd 51 (DR) * AIR 1942 Nag 107 
108): ILR (1942) Nag 779 * AIR 1925 All 
344 (345) (DB) * (1880) 2 All 604 |G12) 
(FB) * air 1932 Bom 77 (77, 78) * AIR 
1915 Cal 237 (237) (DB) * AIR 1938 Mad 
215 (210) • AIR 1919 PC 55 (58): 42 All 
158; 22 Oudh Cas 212: 46 Ind App 228 * 
AIR 1935 All 373 (374) * ILR (1957) 2 All 
■*•>2 (256, 257). (Surely making claim f«>r 
remuneration or expenses cannot he 
considered parly under Section 47 f or pur- 

pose of appeal — AIR 1932 Lah 324. Dis- 
•scnled from.) 

(2) If a surely under Section 145 seeks 
*0 gel his bond cancelled on the grtjund 
f applies for discharge on the 

luiiilmcnt o| the condition imposed, or on 
account of an adiustment between the 
ereditor and tlie debtor without the con- 
sent of the surely, he can prtaced only 

[Vol. 2.] 3 A. M. 56 


by way of suil and nt>l under .Ser iion 47 
AIR 1920 .Mad 75 (77): 43 Mad 325 (DR). 
(I rand.) (1893) 15 All 183 (181. 185). 
(.Ipplieation tor di.scharge.) ^ .\IR 1943 
Rom 246 (248): ILR (1913) Rum ;jH2. 
(Ad juslmenl.) 


(.)) Here a seeunly bond lor due per- 
formaii'e jj) a decree is excculed hv Ihc 
judgiiienl-dchlor hiinsell at a lime wJieii 
the clecree \va^ ix ing exei uted against Ids 
peison it diuM'llv <-umes uikIit Se< linn 47. 
.\IR 1953 J’rav-C.j 3(31 (36id (DR). 


(ll .Scciirilv bond lo Court l)v judgmenl- 
dc’hlcjr — Ruud camiul Ije enlurced under 
Secldjii 1-1.> — Rond can he eiilorced under 
Section l.)l in execution proceedings. 
AIR 1966 .\ndh Pia 1.51 (152): (1965) ' 1 
Andh LT 24.5 (l)iii. 

(5) Court below holding that Se< ti<»n 145 
(cl, « lcarlv appli< .able — Order is covered 
hv Seclit.n 47. AIR 1962 Assam 23 (24i: 
(I9t)()) 1 .\ssajn I,R 213 (DR). (Appeal lies 
— In proper case High Court would exer- 
l•i^c powers under Scelion 115.) 

10. Government In pi*0eccdlngs under 
Order 33. — (1) Colicclor applying 
under Order 33 lor pnyjnenl of couri-fee 
in pauper .suits i> a parly within Section 47 
ami an order on his apirlication is one 
under (lie sei lion .MR 1919 Pat 90 (101): 
4 Pal L Jour 166 (DR) * (1911) 35 Rom 
448 (4,50) (DR). 

11. Intcrvciiur. — ( 1 ) An inleiNeiier who 
is impleaded as a parly will he a parly 
lo the suil witidn (he meaning of Sec- 
tion 47. AIR 1955 Pat 350 (351. 352): 34 
Pal 3.36 (DR). 

|2) A person who pays down inoncv to 
a\okl an attachment of hi.s properties 
wrongly idenlilied as judgmeiil-dehtor’s is 
not a parly and eaiiriot claim Ids money 
back in cxeculion under this section. AIR 
1916 Sind 22 (22): 9 Sind LR 213 (DB). 

12. Trespassers.— ( 1 ) A third partv who. 
at the instigation of the judgnienl-deblor, 
obstructs the decree-holder in getting pos- 
session of the properly, or who violates 
the rights of Ihc attaching decree-holder 
by cutting and carrying away the crops on 
the attached land, is not a parly to the 
suil. (1898) 2 Cal WN 311 (314) (DB) * 
AIR 1957 J & K 23 (24) (DR) ^ (1907) 
30 Mad 413 (417) (DB). 

13. Party sued in a represeiilutlvc cupu- 

clly. — (1) Person actually made n 
party to a suit cannot be said to be not 
a parly thereto merely beeause he is sued 
in a representative tapacily. AIR 1940 
Rang 27 (28) * (1872) 18 ' Suth WH 185 
(188) (PC) * AIR 1919 Cal 623 (624) 

(DR) * (1909) 3 Ind Cas 764 (764) (DB) 
(Rom) * AIR 1917 Mad 168 (169) (DB). 

(2) Rights of a person aclually made 
a parly to tl»c .suit whether representative 
or individual, must he deemed lo be the 
riglits of a parly to the suit within the 
meaning of Section 47. AIR 1946 Mad 209 
(214): ILR (1910) Mad 707 (DR) * AIR 
1940 Rang 27 (29) * AIR 1927 Mad 1043 
(10.50): 51 Mad 46 (FR). 
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[See also AIR 1966 Ker 18 (19): 1965 
Ker LT 835 (FB). (Ilypolhecalion of lar- 
wad properly — Subseciiienl partilion — 
Properly allotled lo sub-tarwad — Suit to 
enforce mortgage — Sub-tarwad not im- 
pleaded — Objectioii by Kainavarlhi im- 
pleaded in suit in her individual capacity 
to execution of decree — Applicability ol 
section to objection.)] 

[But see AIR 1933 Mad 152 (153): 56 
Mad 453 iDB).] 

(3) Decree obtained against father 
bound the sons as well and ancestral pro- 
perly in their hands was liable lo be pro- 
ceeded against in execution of the decree. 
(1968) 2 Mys LJ 269. 

14. Questions as to who Is a party can 
be decided by the executing Court. — (1) 
Where an objection is taken that a certain 
person was not a party lo the suit at the 
time of decree and therefore, it is not open 
to the executing Court to issue process 
against his legal representative, the execut- 
ing Court can and must determine the 
question under the section. AIR 1917 Pat 
623 (623): 2 Pat L Jour 192 (DB). 

(2) Where u decree has been obtained 
by a benamidar and execution is sought to 
be obtained by the true owner and the 
judgment-debtor challenges the ownership 
of the latter, the question as to who is jhe 
parly lo the suit, ought lo be decided 
under this section by the executing Court. 
AIR 1928 Cal 835 (836) (DB). 

[But see AIR 1931 Rang 24 (24) (DB).J 

16. “Representative”, who Is. — (1) The 
word ‘representative’ includes not only a 
legal representative 

in interest. AIR 

43 Ld 107 (FB) * AIR 

(\M\- ILR (1939) Nag 548 (DB) * AIK 

936 rat 126 (128) * AIR 1935 Sind 214 
215): 29 Sind LR 251 (DB) • AIR 19o6 
All 555 (557) » AIR 1956 Assam 9 (10 
/DR) • 1955-2 Mad L Jour 357 (358) 

ml) * AIR 1953 Nag 236 (236): ILR 

(1952) Nag 150 * AIR 1950 Pat 211 (211) 
DB) * AIR 1948 Cal 172 (173): ILR (1948) 
1 Cal 146 DB) ♦ (1940) 42 Bom LR 1123 
(1132) * AIR 1926 Cal ’9®.^): 53 Cal 

781 (FB) ♦ (1904) 26 All 447 (460, 461, 

463) (F^ ♦ AIR 1952 Trav-Co -I®’ 

ILR (1952) Trav-Co 201 (DB) * AlR^ 1948 
Cal 172 (173): ILR (1948) 1 Cal 140 AUJ 
1945 All 22 (23): ILR (1944) All 496 
(DB) * AIR 1943 Oudh 354 (358): 19 Luck 
1 (FB) • AIR 1942 Pat 369 (37()) AIR 
1941 Mad 161 (174): ILR (1941) Mad 438 
(FB) * (1897) 24 Cal 62 (73) (FB) * AIR 
1939 Nag 183 (184): ILR (1939) Nag a48 
(DB) ♦ AIR 1934 Pal 413 (419): 13 PM 

735 * 1963 Mys LJ (Supp) 421 * (1963) 
65 Pun LR 606: ILR (1963) 2 Punj 24o. 
(Decree for ejectment against deceased 
tenant — Can be executed against his heirs 
who are in possession of the building.) 

(2) Any one who intermeddles with 
properly of another is the latter’s repre- 


sentative (1963) 65 Pun LR 606: ILR 
(1963) 2 Punj 245 * AIR 1962 Pat 55 (67): 
1961 BLJR (564. (Question as to right to 
execute decree between alleged heirs of 
sole pininlifT in original suit.) 

(3) A question which arises only be- 
tween the reprcscnlalivcs of one of the 
parties is not a question between the 
parlies or their representatives within the 
meaning of the expression occurring in 
Section 47. AIR 1965 Mys 268 (268, 269): 
(1965) 1 Mys LJ 728. (AIR 1924 Mad 365. 
Dissented from.) 

^4) It is not necessai-y that the transfer 
of the interest should be after decree; if 
may be before the decree, in which case 
the circumstances must be .such ^ 
transferee is bound bv the decree. (1897) 
24 Cal 62 (75) (FB) ♦ (1890) 12 All 313 
(317) (FB) ♦ AIR 1939 Nog 183 (184): ILR 
(!939) Nag 548 (DB). 

(5) A transferee of properly during the 
pendency of suit concerning that properly, 
will be a representative of ‘I’^ Parly whose 
interest has been transferred. AIR 195o 
Orissa 165 (171) (DB) * MR 1939 ^^^ad 
944 (945) * AIR 1959 Ker 133 (1.35): 1958 

ker LT 925 (DB). 

(G) Where during pcnclen v of execu- 
tion proceedings the judgment-debtor 
places his brother in possession of the 
machinerv. that was pledged to the decree- 
holder. with the result that part of it was 
no longer available for sale in execu- 
tion of the final decree owing to its being 
misappropriated or converted to his own 
lue by the said brother, it is unjust and 
unfair lo drive the decree-holder to sepa- 
rate proceedings to pursue the missing 
pledged properly. The brother is Imble to 
account for the missing properly as the 
representatives of the judgmenl-debtor 
The executing Court can make an order 
against the brother for restitution of the 
value of the missing portion so far *1 
r be ascertained. AIR 1959 P“nJ 
(405. 466). (A. 1. R. ^ Commen arv on 

C. p. Code, Section 47, Note 17, Cited.) 

(7) A universal legatee or universal 

donee is a representative *^“1 

of a part of an estate. ILR (19o4) Mad 

1003 (1009) (DB) * AIR 1930 Oudh -68 

(270). 

(8) A receiver appointed during the pen- 
dency of a suit is not a representative- 

AIR ^1945 Cal 387 (392): ILR (1946) 1 Cal 
45 * ILR (1956) 1 Cal 171 (177). 

(9) A parly to a partition suit ‘S “"1 g 
representative of another parly. AIK ly-^o 

Pal 90 (91). , 

(10) Benamidar can represent rew 
owner — Proceedings between benamidw 
and third parly — Death of benamidar 

Mis heirs brought on record “ 

by real owner for being brought onvecoia 

dismissed — Decree .*^!*”ami- 

benamidar - Held, on 

dar and his heirs represented real owne 
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aiul decree was binding on him. AIR 1960 

SC :m {.*118, 319): (1969) 1 SCJ 373. 


(11) On re(|iio.sl by lirsi plainlilf decree 
passed in favour of second plainlilf — 
Sei ond plaintill is decree-holder and 
execules decree — Xo (lueslion of delev 
niinalion ol legal rcprcsentalive of deceas- 
ed lirsi plainlilf can arise. AIK 1964 Ker 
149 (149, loO): ILK (1963) 1 Ker 663. 
(I he grounds on wliich llie decree liad 
Ih’cii so passcil, llie reasons for llu* same 
ami the inolive.s which proinpled Ihe lirsi 
plainlilf lo so re(|ue.sl wer^ mailers, enlire- 
Iv loreign lo llie scope ol ihe emiuirv fall- 
ing under Section 47.) 


1 13) Mortgage decree -- Death of mort- 
gagor -- Execution started b<nia lide 
against sr>le legal ivpre.sentative in po.s.ses- 
Mon of deceased morlgag«)r without any 
knowledge of alleged will executed by 
morlgagor — Decree-holder purchasing 
property in execution — Ohsiruction to 
delivery by person claiming title under 
alleged will ol morlgagor — Xo question 
ol substantial representation in execution 
arises — Execution proceedings held valid 
as claimant and failed to intervene in 
execution. AIK 1903 Ker a (7): {1963) 1 
Ker LK *39 (FK). 

113) Death of parly during pemlencv of 
soil — Some persons Inil not his widow 
substituted as legal representatives -• 
Decree against them — Widow is not legal 
represenlative of judgment-debtors and 
her application under Seclion 47 lhal 
<leciee was not binding on her is not 
maintainable. AIR 1963 Pul 127 (127, 

1 28) , 


16. Auclioii-purehascr, position of.— ( 1 ) 
Under the Explanation to the section a 
purchaser at a sale in execution of ihc 
decree is a parly lo (he .suil. AIK 1959 
Pol 13 (14, 15, 16): 59 Pal LK 9 (DB). 
(Execution against father ~ Sale of pro- 
perly including minor sons* share — 
Ob|e(‘tion 1 )y minors lo delivery of po.s- 
session to auction purchaser falls under 
ieclion 47.) 

(2) The Explanation to Seclion 47 of 
C P. Code in its present form was suhsti- 
luted lor the old Explanation by Ihe 
Amendment Act (LXVI of 1956) which 
came into force with etfect from 2-12-1956. 
riie earlier decisions, therefore, dealing 
with the question whether an auction pur- 
chaser is or is not a parly to the suit, have 
lost much of their importance. AIR 1968 
l^clhi 104 (107), (Auction purchasers in 
prior litigation between common judgment- 
debtor and third parlies would not he 
parlies lo suit.) 

(3) When an execution .^ale is required 
to be .set aside on an application made bv 
the iudginenl-debtors, the auclion-purcha.ser 
»s a necessary party. 1963 Jab LJ 608: 1962 
MPC 68. 


(4) A question relating to delivery ot 
po.sscssion is one reluling to the execution, 


di.seharge or satisfaction of Ihe decree. 
AIR 1943 Mad 318 (321) * .\|R 1958 Ker 
309 (310) (DB) * AIR 1957 Ma.lh M 99 
'100) (DB) * AIH 1957 Punj .307 {3U9) * 
(1905) 28 Mad 87 (89. 90) (DB) " AIH 
1927 Mad *288 (*200. *291): 50 M.id 403 

tDB) » AIK 1939 Mad 369 (370)- ILK 

(19391 Mad 4.56 (SK). (Kcvcr.sing AIK 
1936 .Mad .571 on another point.) * ,MH 
1936 Mad 571 (572) * AIK 1933 Mad 569 
(570) * AIK 1925 .M.ad 1198 (1199) * AIK 
19*20 Mad 979 (980) (DB) » AIK 1916 .Mad 
1008 (1010) (DB) ♦ (1908) 28 .Mad 119 

(1‘21) (DB) * ,19031 26 Mad 740 (741) 
(DB) * (1902) ‘25 Mad 5*29 (5:12) (DB) * 
(1901) *24 Mad 185 (188) (DB) * .\IH 1944 
Cal 328 (328) * AIK 19*26 Cal 798 (803. 
8071: 53 Cal 781 (FK) * AIK 1930 Cal 
586 (588) * AIK 19.34 Cal 541 (542) 

|DB) * AIK 19.33 Cal 680 (680): 60 Cal 832 
(DB) * AIH 19,33 Cal 311 (311. 31*2) 
(DK) ^ AIK 1932 Cal 1*26 (1*28): .59 Cal 
117 (DB) * (1913) *20 Iml Cas 874 (875. 
876) (DBl (Cal) ♦ (1904) 31 Cal 7:37 (74*2) 
(DB) * (1900) 27 Cal 34 (.38) (DB) * AIK 
1956 Xag 93 (94. 95i: ILK (19551 Nag 72 
iDKl * AIR 1953 Nag 2,36 (*237): ILK 
(1952) Xag 150 * AIK 1927 Xag ‘204 
(295) * AIK 1917 Xag *24 (25) * AIR 1938 
Nag 212 (215): ILR (19:38) Nag 583 (DB) • 
AIR 1933 Nag 369 (3701 1949 Trav-Co 

LK 90 (9.3) (DB) * AIK 19.56 Nag 81 (84): 
ILK (19561 Nag 371 (DI3| » AIK 1925 Pal 

478 (479): 4 Pal 7*26 (DB) * ILK (1967) 

.3 .Mad 408 * AIK 1965 .Andh Pra 8 (9): 
(1964) 2 .-\iu])i WK .337. (Deli\'cry of p(js- 
session to stranger auclion-purcliaser.) * 
AIR 1963 Mad 144 (146): (1902) 2 Mad L.1 
«348, iCharge decree for maintenance — 
Execution — Third paily auction pur- 
chaser is represenlative of iudgmenl-dehtoi 

— Suhsecfiient execution for future arrears 

— Court auction purchase bv decree-holder 

— Question as to delivery of possession 
a.< between (hem — Relates to execution, 
discharge or satisfaction — Application foi 
removal of obstruction by decree-holder 
auction purchaser dismissed — Suit foi 
declaration ol title and po.s.session bar- 
red.) * AIR 1959 Madh Pra 348 (349): 
1959 Jab LJ 294. (AIR 19,32 Nag 140 
and AIR 1937 All 742 (FB) and AIR 1931 
Pal 241 (FB), Not followed.) - 

(5) A question relating lo delivery ol 
possession is not one relating to execu- 
tion. discharge or satisfaction of decree 
AIR 1955 All 49 (51): ILR (19,55) I All 
687 (FB). (31 All 82 (FB) and AIR 1937 

All 742: ILK (1937) All 921 (FB). Rel. on.; 

19 All 477 and AIR 1919 AH ,390: 41 All 

479 (DB). Overruled.) * (’57) AIR 1957 All 
251 (252) * (1909) 31 All 82 (9*2, 93, 94) 
(FB) * (1907) 29 All 463 (466) * .AIR 19:17 
AH 742 (750): ILR (1937) AH 921 (FB) * 
AIR 1918 All 405 (405): 40 AH 216 (DB) * 
(1908) 30 AH 231 (234. 236) (DB) * (1906) 

28 AH 722 (723) (DB) * (1902) 24 AH 519 
(520) (DB) ♦ AIR 1945 Bom 380 (387j 
(DB) • AIR 1924 Bom 429 (431): 48 Bom 
550 (FB). (Overruling 35 Bom 452.) • 
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AIR 1924 Bom 527 (528) (DB) * AIR 1930 
Bom 375 (377): 54 Bom 479 (DB) * AIK 
1923 Bom 62 (62): 46 Rom 914 (DB) 
(1898) 22 Bom 939 (944) (DB) * AIR 1916 
Pat 216 (216): 1 Pat L Jour 232 (FB) * 

(1954) 33 Pat 894 (898) |DB) * AIR 1930 
Pat 311 (312, 313): 9 Pat 775 (DB) * 

(1938) 177 Ind Cas 692 (693) (DB) (Pal) * 
AIR 1931 Pat 241 (243 to 247, 252, 255, 261 
to 263): 10 Pat 670 (FB) * AIR 1930 Pal 
308 (310): 9 Pat 332 (DB) * AIR 1929 Pal 
559 (560) (DB) * AIR 1919 Pat 297 (304): 
4 Pat L Joijr 710 * AIR 1918 Pat ,546 
(547) * AIR 1918 Pat .395 (396): 3 Pat L 
Jour 571 (DB) * AIR 1933 Mad 482 (484): 
57 Mad 844 * (1890) 6 Mad L Jour 2,56 
(258) * (1892) 15 Mad 226 (228) (DB) * 
(1884) 7 Mad 592 (594) (DB) * AIR 19,32 
Na^ 140 (141): 28 Nag LR 2,50 * AIR 1965 
Orissa 2 (4). (Whether auction-purchasei 
is decree-holder or stranger is immaterial 

— AIR 1955 All 49 (FB) and AIR 1921 
Bom 429 (FB). Foil.) * AIR 1962 Him Pra 
8 (10). ‘ (Question between stranger 
auction purchaser and judgment-debtor 

— AIR 1957 All 251. Foil.; AIR 1948 Nag 
94 and AIR 1956 Nag 81. Dissented 
from.) * AIR I960 Pat 294 (295). (Sale 
confirmed — J. D.'s application resisting 
delivery of po.^^scssion — Order rejecting 
application is not appealable. AIR 1931 
Patna 24, Foil.) 

(6) The amendment of Explanation to 
Section 47, by Act LXVI of 1956, operates 
retrospectively and applies to a suit filed 
before amendment and the auction-pur- 
chaser in execution of a decree obtained in 
such a suit would be treated as a party to 
the suit for purposes of Section 47. AIR 
1965 Orissa 2 (4). 

(7) Where the decree-holder purchaser 
obtains po.^isession under the sale and is 
thereafter dispossessed again by the Judg- 
ment-debtor, a suit for possession by the 
decree-holder is not barred imdcr this sec- 
tion. (’36) AIR 1936 Rang 298 (299) * 
(’57) AIR 1957 Assam 131 (133). 

(8) The explanation which makes an 
auclion-purcha,^er a party to the suit 
takes away distinction between decree- 
holder purchaser and stranger-purchaser. 
AIR 1966 Punj 315 (319, 321): ILR (1966) 
2 Punj 593 (DB). (Sale in execution of 
decree — Sale confirmed — Decree scl 
aside — Sale must be treated as cancelled 
even if auction purchaser is stranger.) 

(9) Confirmation of sale — Suit by third 
party — Judgment-debtor found to have 
no saleable interest in property — Dispos- 
session of auction purchaser — .Auction- 
purchaser can recover purchase money 
from decree-holder not by application 
under Section 144 or Section 151 but by 
separate suit. AIR 1964 Raj 140 (144, 145): 
1964 Raj LW 178 (DB). (AIR 1961 Raj 
193, Reversed.) 

(10) A dispute between the decree-holder 
purcliaser and a third parly in possession 


will not come within this section. AIR 
1936 Mad 733 (740) (DB) ♦ AIR 1968 Kei 
309 (310) (DB). 

(11) Third p.arty purchasing mortgaged 
properly in execution during pendency of 
mortgage suit — Purchaser is representa- 
tive in interest of judgment-debtor and 
bound by mortgage decree. (1962) 2 Mad 
LJ 336: 75 Mad LW 6,32. 

rSce AIR 1959 Ker 1.33 (135, 136): 1958 
Ker LT 925 (DB). (Sale in execution of 
money decree pending mortgage suit — 
Execution of mortgage decree — Purchasci 
given symbolical possession — Symbolical 
possession is as good as actual possession 
— Suit for recovery of properly from pur- 
chaser pendente lite, in execution of money 
decree, is maintainable.)] 

(12) Dispute between purchaser in exe- 
cution of money decree and purchaser in 
execution of mortgage decree against same 
debtor — Former represents the J. D. and 
the latter his own interest as well as mort- 
gagee decree-holder — Section applicable. 
AIR 1963 Mad 460 (451). (AIR 1940 PC 
II, Rel. on; Observations to the contrary in 
AIR 1944 Mad 11, Doubled.) 

[But see AIR 1968 Pal 181 (183, 184). 
(AIR 1961 Andhra Pra 298, Dissented 
from.] 

(13) Attachment before judgment — 
Properly can be sold in execution of an- 
other decree — Person purchasing pro- 
perly in execution of another decree, can 
bring this fact to notice of Court and 
stop further proceeding in regard to that 
properly at instance of decree-holder who 
attached it earlier — This cannot be done 
by objection on basis of Order 21, Rules 68 
to 61 — Purchaser, however, can objecl 
under Section 47 on ground that he had 
already purchased the properly. Such a 
purchaser is representative in interest of 
judgment-debtor and can claim benefit of 
Section 47. AIR 1961 Andh Pra 298 (300, 
.301): (1961) 1 Andh WR 218 (DB). (The 
aggrieved respondent filed the suit to set 
aside the order on the claim petition under 
Order 21, Rule 63. The auction-pur- 
chaser’s petition to treat the suit as a 
petition under Section 47 and to dispose 
of the second appeal on that basis was 
allowed.) 

(14) Attachment and sale of lessor’s 
interest in building in execution of decree 
against lessor — Auclion purchaser gels 
only lessor's interest and cannot claim IQ 
lake lessee’s interest also. AIR 1965 Andh 
Pra 8 (10, 11, 12): (1964) 2 Andh WR 337 
(Lessee is not a representative of his 
lessor.) 

(15) Contract of sale of property — 
Transferee in possession of properly as 
part performance of such ^^^P**"***^^, - 
Tr.'insfcrce cannot maintain suit under 
Order 21, Rule 103 against auction pur 
chaser of same properly, since 
concerned not with question of title nui 
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only with the right to miuntain possession 
and the auction purchaser does not claim 
un.der the transferor within the meaning 
of Section 53 A, Transfer of Properly Act. 
AIR 1967 Bom 34 (36, 37 »: 67 Horn LR 
767. (AIR 1952 Orissa 143 and AIR 1943 
Mad 706, Dissented from.) 

(16) Final mortgage decree for sale — 
Subsequent Court auctlon-punhaser of 
mortgaged property in execution of money 
decree is representative of iudgmenl-dehtor 
mortgagor. AIR 1060 Assam 57 (58): ILR 
(1957) 9 .Assam 302. 

(17) V'endee purchasing pi’operly subjeci 

to attachment in execution of decree 
against vendor impugning attachment, of 
which he had no knowledge as being void 
— Question can only be raised by applica- 
tion under Section 47 in execution against 
vendor. (1963) 67 Cal \VN 916 (9201. 

(When it was so rai.sed but without .success 
a suit by the vendee for declaration that 
attachment of property purchased by him 
is yold is barred under Section 47.) 

(18) Auction-purchasers in prior litiga- 
tion between common judgment-debtor and 
third parlies w'ould not be parties to suit 
and no second appeal would lie from con- 
troversy raised by them. AIR 1968 Delhi 
104 (107). (Case law before the amend- 
ment of Explanation in the present lorni 
by Act 66 of 1956 has lost much of it.s 
force.) 

(19) Third parly auction-purchaser in 
execution of simple money decree — Is 
representative of judgment-debtor. 1961 
All U 669 (671): 1961 All WR (IIC) 407 
(DB). (Refusal to implead him in execu- 
tion of mortgage decree in respect of same 
property, is appealable.) 

17. Transferee from aucllon-purclinsor. — 

(1) Under the amendment by Act 66 of 
1956, a purchaser in execution of the 
decree is a ‘parly to the suit’ for (he 
purposes of this section. Hence, a trans- 
feree from such execution purchaser, whe- 
ther he is the decree-holder or a stranger, 
would now be a representative of a ‘parly’ 
for the purpose of (his section. 

(2) No objection also raised against 
attachment or sale at the stage of execu- 
tion — Suit by alienee from purchaser at 
auction-sale for dcclaralion of litlc — Sale 
cannot be assailed in that suit as invalid 
or not binding on (he |udgmcnt-deblor. 
(1965) 1 Mad U 358. 

18. Transferee from a parly. — (1) 

Where the suit is one in which any right 
to immovable properly is directly and 
specifically in question and the transferee 
gels a transfer of such property pendente 
lile, the transferee is a reprc.scntalivc of 
the parly. AIR 1956 Orissa 165 (171) (DB) 

• AIR 1953 Nag 236 (236): ILR (1952) Nag 
150 • AIR 1951 Trav-Co 187 (188) (DB) * 
AIR 1940 Mad 207 (208) ♦ AIR 194.5 Nag 
66 (89): ILR (1944) Nag 852 (DB) * AIR 
1938 Bom 367 (369): ILR (1938) Bom 649 


(DB) * AIR 1937 PC 260 (261 1: 31 Sind 
LR 652. (Affirming AIR 19.33 All 201: 55 
All 23,5.) * AIR 1937 Mad 580 (581) * AIR 
1936 .All 479 (480) (DB) * AIR 1934 Cal 
145 (146) (DB) * (1900) 22 All 2-13 (246, 
247) (DB) AIR 1920 Pat 710 (711) (DB) 

* AIR 1921 Mad 5.59 (560) iDHi * AIR 
1966 .Madh Pra 318 (323): 1966 Jab LJ 
11.33. (Decree directing sale of property 
cliarged — Property can be sold in execu- 
tion in liand.«- of transferee — Want of 
knowledge ol decree cannot be pleaded by 
him.) * 1963 .Mvs LJ (Supp) 421 • AIR 
I960 .Madh Pra 198 (200): 1960 Jab LJ 404. 
(Mortgagor, during pendency of mortgage 
suit exchanging mortgaged property with 
properly of .A — Death of mortgagor after 
mortgagee's obtaining mortgage decree — 
F'xecution can be taken out against .A.) 

(2) Where properties have been attach- 
ed in execution of a money-decree and the 
transfer is of an interest in such proper- 
lie.s pending nttaclimcnl, the transferee is 
'.he representative of the parlv. .AIR 1946 
I.ah 134 (137. 140. 141): ILR (1946) Lah 
672 (FB) * ILR (1954) Madh-B 378 (382) 

* (1897) 19 .All .332 (333) (DB) • (1901) 28 
Cal 492 (498) (DB) * AIR 1926 Lah 134 
(135): 6 Lah 544 (DB) * AIR 1932 Mad 86 
(89): 55 .Mad 495 (DB). (Reversing AIR 
1927 Mad 450) * (1897) 20 Mad 378 (383) 
(DB). 

[See lU'wevcr AIR 1952 Trav-Co 467 
(471): ILR (1952) Trav-Co 201 (DB).] 

(3) Where the transfer is made by the 
iudgnvni-deblor of an occupancy holding 
which is not Iransfcrahlc by cu.<ilom the 
transferee is repre.senlativc. .AIR 1940 Pat 
670 (671) * AIR 1926 Cal 956 (956) * AIR 
1918 Pal 483 (484): 3 Pal L Jour 579 (DB) 

* AIR 1915 Cal 242 (248): 42 Cal 172 (FB). 

[But sec AIR 1927 Cal 156 (157): 53 

Cal 913 (DB) * (1909) 3 Ind Cas 461 (462) 
(DB) (Cal).J 

(4) Where the suit docs not relate to any 

properly and the transfer is made by the 
iudgment-dcblor of properties, which have 
not been attached in execution of the decree 
in such suit or the attachment of which 
has been .set aside, the transferee is not a 
representative. .AIR 1941 Pat 394 (394l 

(DB) * AIR 1939 Bom 496 (498) * AIR 

1939 All 264 (267, 268): ILR (1939) All 354 

(DB) * AIR 1918 Mad 142 (142) (DB) • 

(1894) 16 All 286 (291) * (1911) 9 Ind Cas 

307 (308) (DB) (Cal) * AIR 1920 Nag 205 
(205). 

(5) Private purchase after an invalid 
attachment in execution of a decree is not 
alTcclcd by Section 64 of the Code — Title 
of the private purchaser in such a case 
would be paramount and he would not be 
bound by the subsequent execution pro- 
ceedings leading to the sale of the properly 
in favour of the Court auction-pur- 
chaser. Section 47 has no application to 
.such a case. (1966) 1 Mad LJ 413: ILR 
(1966) 1 Mad 600. 

(0) A .«^ub-lessee would be bound by a 
decree for possc.ssion obtained by the les- 
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sor against the lessee on a ground which 
determined the sub-lease also, no matter 
whether the sub-lease was created beiorc 
or after the suit and would be representa- 
tive. AIK 1953 SC 514 (515. 516): 1954 
SCR 235. 

(7) Lessee is not a representative <»f the 
landlord of the premises but has a fiistincl 
and separate estate. AIR 1955 Andh Pra 
8 (10, 11. 12): (1964) 2 Andh \VR 337. 
(Decree against lessor — Attachment and 
sale of interest in building — Auction- 
purchaser gets only lessor's interest and 
cannot claim to lake lessee’s interest also.) 

(8) Tenant ol premises objecting to 
mode of partition of preniises in execution 
of partition decree — Obieclion allowed 
by order made under Order 21. Rule 36 — 
Tenancy commenced prior to institution of 
partition suit and tenant not made party 
to such suit — Tenant is not representative of 
one of parlies to the partition decree — Ilis 
objection is not a dispute between parlies 
or their legal represenlalives. AIR 1966 All 
528 (529): 1966 All L.T 393. (Order is not 
appealable as decree.) 

[But sec AIR 1964 Punj 525 (526, 527): 
60 Pun LR 832. (Execution of partition 
decree — Land leased by one of co-sharers 
— ' Decree can be executed — Separate suit 
to evict lessee not necessary.)] 

(9) Decrees containing covenants run- 

ning with the land passed by consent and/ 
or even in invilum the same cannot be 
held executable against third parlies and/ 
or purchasers of the properly after the 
decrees. Case law discussed. (1967) 69 

Bom LR 749 (751): 1967 Mah LJ 985. 

(10) Suit for specific performance by 
subsequent conlraclces — Earlier contrac- 
tecs not impleaded — Sale pendente lile 
in favour of earlier conlractees, is not 
affected by decree in favour of subsequent 
contractees — Suit for possession by ear- 
lier conlractees is maintainable. 1962 
MPLJ 142. 

(11) During pendency of execution peti- 

tion properly sold in execution of prior 
mortgagee's decree — Surplus sale pro- 
ceeds in Court deposit — Subsequent mort- 
gagee can apply to withdraw it under doct- 
rine of substituted security. (1966) 78 

Mad L\V 44: ILR (1964) 2 Mad 101. (Court 
can lake notice of subsequent events and 
grant relief in execution.) 

10. Purchaser from parly to suit In 
which Injunction has been granted affect- 
ing such properly. — (1) A purcha.sor of 

property from a parly to suit in which 
an injunction has been granted alienating 
such property is not the representative of 
that parly. (1908) 32 Bom 181 (184) (DB). 

20. Official As.signec or Official Re- 
ceiver. — (I) The Official A.ssignce or Offi- 

cial Receiver, claiming properlv on behalf 
of the credilors of an insolvent jiidgmcnt- 
dehlor, is not a "leprcscntalivc” of the 
iudgmenl-del)lor. .AIR 1956 Cal 656 (658) 


* AIR 1941 Mad 262 (264) (DB) * AIR 
1932 Cal 203 (204) (DB) * (1885) 7 All 
7.52 (755) (DB) * (1897) 21 Bom 205 (219) 

* (1902) 29 Cal 428 (432) (FB). (Over- 
ruling 28 Cal 419.) * AIR 1966 Punj 479 
(481): ILR (1965) 2 Punj 212 (DB). (Re- 
ceiver appointed under Section 20 of Pro- 
vincial Insolvency Act cannot be termed as 
rcpre.sentativc of party within meaning of 
Section 47.) 

(2) The Official Receiver in whom the 
properties are vested under Section 37 of 
the Provincial Insolvency Act is a repre- 
sentative of the debtor. AIR 1949 Mad 91 
(94) * AIR 1960 Andh Pra 131 (132). 

(3) A receiver in insolvency may re- 
present both the creditors and the insol- 
vent according to the circumstaiires of the 
ta.sc. AIR 1945 Cal 387 (392): ILR (1946) 

1 Cal 45 * AIR 1941 Mad 606 (607) (DB) 

* AIR 1935 Cal 503 (504): 62 Cal 457 
(DB). 

(4) Where property of insolvent vests in 
receiver in insolvency, objection about the 
propriety of any order relating to property 
of insolvent, can be raised only by receiver 
who is in eye of law the legal owner of 
the properly and not by (he insolvent him- 
self. AIR 1959 Cal 160 (161): ILR (1959) 

1 Cal 287 (DB). (But undischarged insol- 
vent without claiming any proprietary right 
simply pointing out that properly is no 
longer his and not liable to attachment by 
Civil Court — Objection is enlerlainablc.) 

20-A. Custodian under Administration of 
Evacuee Property Act. — (1) Sale 

of evacuee properly in execution proceed 
ings after .Administration of Evacuee Pro- 
perly Act came into force but before 
amendment of Section 17 of Administra- 
tion of Evacuee Properly .Act (1950) (as 
amended by Act 22 of 1951) — Application 
under Section 47 for setting aside by Cus- 
todian is competent, the Custodian being 
legal representative of the evacuee judg- 
nicnl-dcbtor. AIR 1960 Punj 341 (347). 

62 Pun LR 475 (FB). 

[But sec 1962 All LJ 8 (11): 1962 All WR 
(IIC) 44 (DB). (Custodian objecting under 
Section 17 of Administration of Evacuee 
Property Act — Not a representative of 
original evacuee judgment-debtor.)] 

21. Liquidator of company. — (1) The 
li(|uidalor of a co-operative society claim- 
ing priority over a mortgagee of the judg- 
ment-debtor who has obtained a decree on 
the mortgage and is seeking to execute the 
decree is not a representative of the judg- 
mcnl-debfor. AIR 1934 Nag 201 (203): 30 
Nag LR 240. 

22. Transferee of decree.-— (1) The 
transferee of a decree including the trans- 
feree of a portion of the decree is ^ 
prcscnlalivc of the decree-holder. ^899) 

26 Cal 250 (252) (DB) * AIR 1919 All 337 
(337): 41 All 432 (DB) * (1894) 16 All 483 
(492) (DB) * AIR 1935 Bom 298 (302 : 69 
Bom 417 (DB) * (1887) 11 306 

(DB) * AIR 1921 Cal 74 (75) (DB) * AIK 


[The Code of] Civil Procedure, 1908 


[S 47 N 23-26] 887 


Section 47 — Note 22 (contd.) 

1938 Mad 78 (79) * (1902) tr> CPLH (>9 
(72) * AIR 1925 Pal 449 (450): 4 Pal 120 
(DB) * AIR 1966 Mys 115 (118): (1905) 3 
Law Rep 202. (Decree (*blainc‘d l(»r and 
on behalf of joint family alloMed in writ 
ing to one of ils members, as asset of lami- 
iy. by final decree in parlilion suit eiu 
powering him to realise fruils of decree — 
llcld allottee would be entitled to execute 
that decree.) ♦ 1960 K«r LT 281: 1960 Ker 
LJ 183. (Execution by assignee of dccrei' 
dismissed — Suit by assignee for declara 
lion that he was entitled to execute is ban 
ed — Question held one between repn 
scnlative of decree-holder and judgment- 
debtor relating to discharge or salisfac- 
lion of decree.) 

(2) A mere transfer of a portion of the 

properly comprised in a decree for posses- 
sion is not ctiuivalenl to Die transfer of 
the decree and such a transferee is there 
fore not the jcpresenlativc of llie docret*- 
holder. AIR 1947 All 297 (299) * AIR 

1924 Bom 426 (427) (DB). 

(3) When a plaintitT, during the pen- 
dency of a suit for the recovery of a debt, 
transfers the whole debt to another and 
a decree is subsc{(uenlly passed in favour 
of the plainlilT. the Iransferre l)oromcs the 
representative of the plainlitf in the suit 
within the meaning of this section. AIR 
1955 SC 376 (394. 395): (1955) 1 SCR 1.369. 
(AIR 1924 Cul 661: 51 Cal 70.3 (DB). Over- 
ruled.) 

(4) A question, whether the assignment 
of the decree is valid or not, arising bel- 
ween the assignee of the decree-holder and 
the judgment-debtor and relating to the 
discharge or satisfaction of the decree 
falls, within the purview of Section 47 and 
must be decided by the executing Court. 
1900 Ker LT 281: i960 Ker L.T 183. (Sepa- 
rate suit for declaration that assignment is 
valid is barred.) 

23. Judgment-debtor under attached 
decree.— (l) Where in execution of a 
decree obtained by A against B, a decree 
obtained by B against C is attached, C can- 
not be considered a representative of B. 
(1904) 26 All 136 (138) (DB). 

24. Surely for the performance of a 

decree. — (1) A person who has not 

rendered himself personally liable for the 
performance of a decree is neither a parly 
nor the repre.sentalivc of a party. AIR 
1919 PC 55 (58): 42 AH 158; 46 Ind App 
228: 22 Oudh Cas 212. 

25. Question as to who Is the rcpre.nen- 
latlve must he determined by the Court — 
Sub-scclton (3). — (1) Where a question 
arises as to whether a person is, or is not. 
the representative of a party, the section 
makes it obligatory upon the executing 
Court to determine the question for it- 
•‘•elf. AIR 1952 Orissa 64 (66): ILR (1952) 
Cut 277 (DB) * AIR 1958 Pat 228 (229) * 
AIR 1952 Pat 333 (335): 27 Pat 848 (DB) 
• AIR 1945 Nag 80 (88): ILR (1944) Nag 


8.52 (DR I * AIR 1936 All 479 (480) 

(DB) ‘ AIR 1935 Bom 298 (302): .59 Bom 
417 (DH| ^ AIR 1938 Cal 818 (820) (DB) 

AIR 1926 Mad 411 (412) (DB) • (1968) 

2 Mad L,I 610: 81 Mad LW 583. (Legatee 
under will o| decree-holder — Executing 
Court has to Irv question wliether legatee is 
legal icpre.sentalivc of deceased decree- 
hoklci- -- It can delerniine question whe- 
ther will is genuine and whether properly 
in (pieslion was be<|ue;dhc<l.) * 1961 All LJ 
669 1671): 1961 All WR |HC) 497 |DB) 

* AIR 1909 -Mad 271 (272): 1968-2 Mad LJ 
610. 

(2' Sub-section (3) {Iocs not apply to a 
case in whi' b the fiueslion is between rival 
representatives of one party, the other 
party not having anv interest in the ques- 
tion, AIR 1042 Mom 309 (.309): ILR (1942) 
Bom 822 AIR 1957 Trav-Co 5 (6): ILR 
(19561 Trav-Co 474 (DB) * AIR 1934 .411 
730 (730) (DB) * AIR 1936 Lah 116 (119) 
(DHi. 

[But see 51 Cal WN 186 (188)* AIR 
1957 Punj 61 (65).l 

(3i Once the executing Court has decid- 
ed who is the l<‘gal representative of a 
party, the question will n<il be allowed to 
be litigated again. .\IR 1054 Bom 139 (143. 
114): ILR (19531 Rom 991 (DB) * AIR 
1960 Cal 623 (625. 026): 64 Cnl WN 780. 
(Re|)rescntativc suit — Execution against 
parties not on record — Decision by exe- 
cuting Court as to whether person is party 
to suit falls under Section 47 (3) — .4IR 

1955 Mad 281 (FB). Not foil.). 

26. Qiicsllon inirsl relate to execution, 
discharge or .satisfaction of the decree. — 
(1) The expression ‘relating to the execu- 
tion* would apply as well to a dispute aris- 
ing in relation to the execution of a decree 
aflc'* it had i)een executed, as it would to 
a dispute lelaling to the execution of a 
decree before it had been executed. AIR 

1956 SC 87 (91): 1955-2 SCR 938. 

(21 The executing Court can take notice 
of altered circumstances. AIR 1954 Madh 
B 181 (183): ILR (1954) Madh B 426 (FB) 

* AIR 1952 Mad 125 (126). 

(31 The executing Court must cxeculc 
the decree as it is or not at all and it has 
no power to substitute another relief for 
the one granted bv the decree merely be- 
cause it is impossible, in the circumstances 
that have happened, to give effect to the 
latter relief. The proper remedy is to get 
the decree modified. AIR 1956 SC 359 
(36.3): 1956 SCR 62: 35 Pat 347 * AIR 1969 
Orissa 144 (145): 35 Cut LT 287. (Execu- 
tion of mortgage decree — Property sold 
— Sale confirmed — Objection to delivery 
of possession to auction purchaser, held, 
not within the purview of Section 47 — 

Order of executing Court was one under 
Section 151.) * AIR 1966 Punj 336 (336). 

(Decree passed in award — Decree though 
purported to be simple money decree, judg- 
mtnl debtor contending that it was exe- 
cutable only a.s mortgage decree and ob- 
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jecting lo atlacliment of land not secured 
by morlRagc — Held aUaclmienl of land 
belonging lo judgmcnl-deblor could not be 
objected as award which was shccl-anchor 
of decree-holder's proceedings for execu- 
tion did nol mention security against 
which loan was originally advanced and 
therefore, decree had If) be executed as 
simply money decree — Further held that 
even if decree was lo be executed as mort- 
gage decree, remedy of sale of land be- 
longing to judginent-deblor was concurrent 
with sale of mortgaged properly and could 
not have been objected to.) * AIK 1964 
Andh Pra 236 (244): (1963) 2 Andh WR 
147. 

[See also 1968 BUR 45.] 

[See however AIR 1922 PC 54 (55); 1 

Pat 378: 49 Ind App 139.] 

(4) Where a decree imposes on both the 
parties reciprocal obligations which are 
conditional and dependent on each other, 
and one of the parlies applies for execu- 
tion against the other the executing Court 
can and must determine whether the ap- 
plicant is in a position to carry out his 
part of the decree. .AIR 1956 SC 359 (363); 
1956 SCR 02: 35 Pat 347. 

(5) The executing Court has to sec that 
the judgment-debtor gives the decree-holder 
the very thing that the decree directs and 
not something else. So that if there is any 
dispute about its identity or substance, no- 
body but the Court executing the decree 
can determine it. AIR 1956 SC 350 (363): 
1956 SCR 62: 35 Pal 347. 

(6) When a sale in execution of a 
decree is impugned on the ground that it 
is not warranted by the terms thereof, that 
question could be agitated when it arises 
between parties to the decree only by an 
application under Section 47 and not in a 
separate suit. AIR 1956 SC 87 (91): (1955) 
2 SCR 938. (AIR 1930 PC 86, Rel. on; 
13 Ind Cas 133 (Mad); 22 Cal 483; AIR 
1916 All 104: 38 All 339 (DB) and AIR 1932 
Bom 96, Approved.) 

(7) Where an execution application is 
dismissed without going into its merits, 
and then the Court restores the application 
under its inherent power, the order of re- 
storation is of a collateral character and 
does not relate to the execution, discharge 
or satisfaction of the decree. AIR 1953 
SC 23 (27): 1953 SCR 136. 

(8) An application under Section 19, 
Hyderabad Agricultural Debtors Relief Act, 
1956, is a matter in the execution of decree. 
But having regard to the use of the word 
‘execution’ in Section 47 it cannot be strict- 
ly construed to a matter relating to the 
exccutability of a decree. The plea of limi- 
tation is a matter directly relating lo the 
execution of a decree. The plea that exe- 
cution is barred by limitation, can be 
gone into under Section 47. But when it 
is urged that on account of ccrluin statu- 
tory provisions the judgment-debtor is en- 


titled lo certain relief the matter docs not 
directly relate lo execution of a decree 
though ultimately it may have a bearing 
on its exccutability. AIR 1965 Andh Pra 
346 (.348); (1965) 1 Andh WR 435. 

(9) The Court executing the decree also 
can take into account the subsequent 
changes in law which either puts an end 
to the rights of the decree-holder or modi- 
fies them. AIR 1962 Madh Pra 318 (319): 
1961 Jab LJ 1443. (AIR 1933 Nag 261 
(FB), Rcl. on.) 

(10) Decree for declaration that respon- 
dent was entitled to retain possession of 
house till realisation of its costs — Adjust- 
ment of amounts by way of rents involved 

— Petition for a declaration that the 
decree was fully discharged and satisfied 

— Matter relates to discharge or satisfac- 
tion of decree . AIR 1967 Manipur 33 (37). 
(Since the decree was a declaratory and 
not a money decree, Section 47 and not 
Order 21, Rule 2 would apply.) 

(11) An order under Section 24 of the 
Bombay Money-lenders Act (31 of 194/) 
granting or refusing to grant instalments 
cannot be regarded as a determination m a 
question relating to the execution, dis- 
charge or satisfaction of a decree under 
Section 47. AIR 1960 Bom 334 (335 to 
337): 61 Bom LR 1591 (DB) * (1968) 34 
Cut LT 1347. 


(12) Where in execution of money 
decree against insolvent and his sons the 
joint family property attached before ju^- 
ment is sought to be sold in execution^ by 
decree-holder, on application by Receiver 
for delivery of properly lo him for ad- 
ministration the question whether pro- 
perly, is self-acquired or joint family pro- 
perly is one relating to execution of decree 
within S. 47. AIR 1965 Andh Pra 451 
(455): (1965) 2 Andh WR 256 (DB). 

(13) Question relating to mesne profijj 
is to be determined by the decree itself 
and not in execution proceeding in view 
of Order 20, Rule 12. ILR (1963) Andh 
Pra 560 (DB) ♦ 1968 All LJ 17 (DB). 


27. Question as to validity of the decree. — 
(l)The question as to validity of the decree 
ran be gone into only by way of a separate 
suit and nol in execution. AIR 1954 Hyd 


90 (192): ILR (1954) Hyd 353 (FB) * AIR 
958 .Andh Pra 1 (8): ILR (1957) Andh Pra 
126 (FB) ♦ AIR 1956 Pat 280 (283): 35 

>at 610 (DB) * 1956 Madh BLJ 992 (996) 
' ILR (1955) 5 Raj 736 (741) * AIR 1954 
:al 492 (495) (DB) * AIR 1952 All 27 
28) * AIR 1952 Mys 94 (97): ILR (1952) 
dvs 234 (DB) * AIR 1950 Mad 47 (48) 
DB) * AIR 1943 Nag 165 (165): ILR 

1943) Nag 293 (DB) * AIR 1921 Bom 229 
229): 45 Bom 946 (DB) ♦ AIR 1920 Cal 
t83 (884) (DB) * AIR 1965 Madh Pra 75 
76, 77): 1965 MPLJ 89 (FB). (AIR 1943 
sag 165, Approved and AIR 1946 Nag 311. 
Overruled.) ♦ AIR 1962 Pat 434 (435): ILR 
[I Pat 347 (DB). (Death of judgmenl- 
Icblor pending execution of decree for evic- 


[The Code of] Ci>il Procedure, 1908 


[S 47 N 28] 889 


Section 47 — Note 27 (contd.) 

Oon — Objcclion tliat decree is not 
binding not open to legal rcpresentalive 
brought on record — Remedy is bv sepa- 
rate suit.) *1961 Ker LT :>41: 1961 Ker 
U 793. (Ex parte decree.)'* AIR 1961 
Puni 229 (232): ILR (I960) 1 Puni 731 
(DB). (Objcclion by legal represenlalive 
of parly, impleaded in execulion |)rocecd- 
ing.) * AIR 1959 Ker 191 (195, 1961: 1959 
Ker LT 1 (UB) (1956) 9 Sail LR 80. 
(Decree on basis of unroRisteretl award 
which is compulsorily registrable — Decree 
not nidlity — Decree is binding until set 
aside in appropriate proceedings.) 

[See 1962 All 643 (6141. 

(Court cannot sit in judgment on the vali- 
dity of a decree passed by another Court 
of coinpelcnt jurisdiction unless the case 
comes before it in appeal or revision or the 
decree is assailed on the ground of fraud 

of the decree-holder or anv other similar 
reason.)] 

[See also AIR 1956 SC 339 (3621: 1956 

SCR 62: 35 Pal 347. (Dec roe to be execut- 
ed as It is or not at all.)] 

(2) Parlies to compromise — Compro- 
mise between some parlies to suit — De<Tee 
passed against other parties also — 
Such other parly challenging decree but 
not successful — Execution — Such oilier 
parly cannot ((ueslion its validity in c\ecu- 
tion. 1967 Ker LJ 287: 1967 Ker LT 1077. 

(3) Question of validity of decree due to 
subsequent change in law — Executing 
Court can consider. AIR 1962 Madh Pra 
318 (319, 320): 1961 Jab LJ 1443. 

. (4) A third party against whom an order 
18 .sen’ed that the latter should withhold a 

I from the salary of the 

every month till the decree 
IS satisfied and remit the same to (he 
Court can move the executing Court and 
challenge the validity of the order. AIR 
1950 Bom 155 (157): ILR (1950) Bom 185. 

(5) Validity of decree cannot he chal- 
lenged on ground of want of territorial 
jurisdiction in execution proceedings — 
Judgment-debtor held estopped from taking 
inat objcclion in execulion. AIR 1962 SC 
199 (201): (1962) 2 SCR 747. (Obiection 
does not go to the root of jurisdiction — 
Judgment-debtor is estopped from taking 
obiection.) * AIR 1965 Ker 16 (18): 1964 

1 ** II (^'inal decree unconditional- 

ly allowing personal execution before exe- 
cution against properly — Defect docs not 
niake decree void — Executing Court can- 
not take notice of defect.) 

having raised objcclion as to 
validity of decree in execulion. a jiidgmenl- 
oeblor is precluded from filing .‘^uil for de- 
claration lliat decree is nullity bv ron- 
slruclive res judicata. 1968 Ker LR 145: 
1968 Ker LT 447: 1968 Ker LJ 360. 

28. Question ns to the cxl.slenoc of llic 
decree. • (l) \ question whether a 

decree is n millltv by reason of tlie fad 
that it was passed by a Court without juris- 


diction or that it was passed against 
a (lead person, can bo entertained in execu- 
tion. AIR 1957 Madh Pra 71 (72) |FB) * 
ILR (1955) Bom 386 (395) (DBl. (With- 
out jurisdiction.) * AIR 1953 .Mvs 153 
(156); ILR 11953) Mvs 267 (DB). (Do.) * 

AIR 1953 Puni 51 (52). (Do.) * AIR 1949 

Nag 106 (108): ILR (19481 Nag 376. (Do.) 

^ (1895) 17 All 478 (482) (DB). (Do.) * 

AIR 1927 Cal 578 (578) (DB). (Do.) * AIR 
1929 Lah 4-19 (451) (DB). (Do.) * AIR 

1950 Pat 211 (211) (DB). (Decree against 
dead person.) * 1942 Nag L Jour 338 (339). 
(Do.) * AIR 1935 Cal 130 (131) (DB). (Do.) 
* AIR 1968 Delhi 167 (168) (FB). (Court 
can con.sidcr validity of decree passed by 
it as Tribunal under Displaced Persons 
(Debts Adluslincnti Act (1951).) * AIR 
1965 Pal 427 (433, 434, 435): 1965 BLJR 
635 (FB) * (1966) 32 Cut LT 794 (797) * 
AIR 1965 Bom 129 (130): 1964 Mah LJ 
528. (Permission by authority under Rent 
Ctuilrol order to file ejectment suit — 
Ejectment dccTcc — .Vulhorily's order set 
aside in writ petition — Decree is with- 
out jurisdiction and cannot be executed.) • 
34 Cut LT 1175; AIR 1969 Orissa 21 
(22. 23). (But the position is 

dilTorenl where the question of lack of 
inherent jurisdiction was specifically rais- 
ed and negatived.) * (1965) 67 Punj LR 
558: ILR (1965) 1 Punj 717. (AIR 1954 
SC 340, Foil.) (1964) 66 Pun LR 347. 
(Ejectment decree contrary to provisions of 
Rent Control .Act — Court can refuse cxe 
cution.) * (1962) 40 Mys LJ 904 * (1962) 
28 Cut LT 60. (Exercise of and existence 
of jurisdiction — Distinction pointed out.) 

♦ AIR 1960 Punj 610 (611): ILR (1959) 
Punj 1588 (DB). (Decree passed by Court 
having no pecuniary jurisdiction is nullity 
and executing Court can refuse to execute 
it.) AIR 1959 Bom 221 (223): 60 Bom 
LR 715 (DB). (Court deciding objection 
and holding decree executable — Question 
cannot be raised again by independant 
suit.) * (1958) 24 Cut LT 395. (Karta 
member of co-operalivc society — Award 
against coparceners is a nullity.) 

[Sec AIR 1964 SC 752 (755): 

(1964) 3 SCR 140. (Proceedings under Sec- 
tion 33-C (2) Indu.sirial Disputes Act arc 
analogus to execution proceedings — 
labour Court can refuse to implement 
award which is made without jiiri-sdiction.) 

* AIR 1966 Him Pra 77 (79). (Question of 
lack ol jurisdiction ran onlv he entertained 
when lack of jurisdiction is apparent on 
face of record and docs not involve in- 
vestigation.)] 

[See also ILR (1968) 1 Punj 201. (Sale 
in pursuance of decree which is nullity is 
not a good sale — There is no decree in 
law — Sale can he Ignored.)] 

[Sec liowovcr 1961 BLJR 212. (Objec- 
tion as to Jurisdictionnl fact not taken be- 
l<»re the Special Tribunal under Section 17, 
Bihar Buildings (Lease, Rent and Eviction) 
Conlnd Act, 1947, cannot be raised for 
lirst lime before executing Court.)] 
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[But see AIR 1957 Pat 87 (91): 35 Pat 
1175 (DB). (Decree nullity.)] 

(2) While a dcrrec passed without Juris- 
diction is a nullity and can be question- 
ed in execution proceedings or in collate- 
ral proceedings, if the question of want 
or absence of Jurisdiction in the Court pass- 
ing the decree cannot be determined with- 
out an amount of research, investigation 
or elaborate inquiry, the executing Court 
is not competent to permit that inquiry or 
investigation to be made which would re- 
quire that Court to take evidence pro and 
contra and to give a finding as if it was 
a trial Court. AIR 1959 Andh Pra 159 
(163): (1959) 1 Andh WR 275 (DB) * 1961 
MPLJ 959: 1961 Jab LJ 1476. 

(3) The executing Court can see whether 

the decree to be executed is a subsisting 
and operative decree capable of execution. 
AIR 1956 SC 359 (363):1956 SCR 62: 35 

Pat 347 ♦ AIR 1956 Trav-C.o 171 (173): 

ICR (1956) Trav-Co 129 (FB) * (1913) 19 
Ind Cas 630 (632) (DB) (Cal) * AIR 1931 
Rang 252 (256): 9 Rang 480 (FB). 

[See AIR 1961 Cal 643 (647, 648) (DB). 
(Decree requiring plaintiff to deposit money 
within particular lime — Decree reversed 
by first appellate Court though latter af- 
firmed by same Court on remand from 
High Court — Execution — Defendant 
must accept position that there was sub- 
sisting decree.)] 

(4) Obicction under Bombay Agricultural 
Debtors Relief Act that decree has been 
extinguished under Seclion 15 of that Act 
is maintainable in execution. AIR 1954 
Kulch 19 (19). (Objection docs not require 
Court to question the decree or to go be- 
hind it.) 

(6) Preliminary and final decrees in 
mortgage suits and effect thereon of ap- 
pellate decree — In appeal preliminary 
decree reversed — Final decree must fall 
to the ground — No application to set 
aside final decree within three years — 
Decree-holder cannot gel a right to exe- 
cute final decree which has no preliminary 
decree to support it — In such a case it 
is the duty of executing Court, to take note 
of the fact that the preliminary decree has 
been set a.Mdc and refuse to execute Ihc 
final decree, even though the fact is 
brought to its notice more than throe years 
after deerte in appeal reversing preli- 
minary decree. AIR 1967 SC 1236 (1241): 
(1967) 3 SCR 101. ( (1913) 18 Cal LJ 223 

and AIR 1933 Lah 859 (2), Overruled, AIR 
1946 Mad 383, Approved but .slightly modi- 
fied.) 

(6) Decree in second appeal — Conten- 
tion that second appeal had abated and 
the decree was nullity and that therefore 
decree of appellate Court reviyed — Ques- 
tion is not one for executing Court — It 
is only for second appellate Court to de- 


cide the question. AIR 1960 Madh Pra 232 
(233): 1960 Jab LJ 961. 

(7) Execution of decree stayed pending 
appeal — Dismissal of appeal — Decree- 
holder applying to executing Court to pro- 
ceed with stayed petition — E.xccution peti- 
tion docs not cease to be pending after 
paj^sing of appellate decree, though petition 
becomes technically defective after appel- 
late decree — Executing Court can pro- 
ceed with execution after allowing amend- 
ment of execution petition. AIR 1965 Kcr 
29 (30, 31): 1964 Ker LT 532. (Amendment 
can be allowed even after appellate decree 
has become lime-barred. 1949 Ker LT 191, 
Dissented from.) 

(8) Satisfaction entered in execution on 
the alleged adjustment of decree bv decree- 
holder — Adjustment however not record- 

— Decree does not subsist after entry 
of satisfaction — Failure of judgment- 
debtor to pay in accordance with adjust- 
ment — Decree-holder’s application for re- 
covery of amount under Section 47 
ed by virtue of Order 21, Rule 3. MBLJ 
1955 IICR 2072. 

(9) Pauper suit decreed — Order to pay 
Court-fee to Government — Decree set 
aside in appeal and de novo trial ordered 

Order as to payment of Court-fee also 

stands set aside — Government caimot 
execute the order. (1963) 1 Mys LJ 219. 
(Order executed and property sold — Sale 
is void ab initio — Fact that Judgment- 
debtor in decree which was set aside was 
party to .sale, docs not make it binding on 

him.) 


(10) Where a suit for ejectment under 
^\h\ and Agra Rent Control Act, 1952, on 
e grounds of the landlord’s requirernenw, 
compromised on terms that the defend- 
it would vacate the premises by a certain 
lie and that upon failure to do so the 
•cree would be executed a*'? that the 
andard rent would be reduced to » lesser 
iiount from a particular date, and the 
3urt passes a decree in terms of the conv 
omisc, without being satisfied of he 
ounds for ejectment as required by the 
'I the decree is a nullity and cannot be 
xcuted. (1969) 1 SCWR 56. ((1969) 1 

«« A • 1 


.) 

29. Prc-dccrce matters. — (1) A Court 

ccuting a decree cannot cnlcrlain an ob- 
:lion to the execution of the decree, 
sed on an arrangement between the par- 
s prior to Ihc dale of the decree. 

Cal 527 (530) (DB) * AIR 1935 Cal 
(178): 62 Cal 421 (DB) * 29 

I 810 (812) (DB) ♦ AIR 1938 Nag 265 
!6) * AIR 1929 NaR 339 (340) * AIR 
>1 Trav-Co 216 (216) (DB * AIR 1955 
lopal 3 (5) * AIR 1^64 ^lys 41 
563) 2 Mys LJ 373 • AIR 1962 All 
77): 1962 All LJ 442 (DB). (Agree 
ml not embodied in decree.) 

[But see (1909) 2 Ind Cas 008 (609 

B) (AIL * (1896) 22 Bom 463 (468) (1’*’! 



[The Code of] Civil Procedure, 1908 


[S 47 N 30] 891 


Section 47 Note 29 (contd.) 

♦ AIR 1934 Bom 370 (372): 58 B<»m 

610 (DB)J 

(2) An agrecmenl poslponing Ihc cxccu- 
lion of a decree for a lijiic is a inallor 
lhal can be Rone into in execution, not- 
wilhstandiuR the fact lhal the elfect of 
postponing execution will In- virtually lo 
vary the terms of the decree. .\IH 1918 
Mad 1174 (1178): 40 Mad 233 (FH) * AIR 
1C26 Mad 582 (583): 49 Mad 513 (DB) * 
AIR 1925 Mad 591 (592). 

(3) An oral pre-dot rclal agrceiuenl be- 
tween the decree-holder and the judg- 
ment-debtors to cxecule a coinprotnise 
decree again.sl .some of the iudgmenl- 
debtors would not have (he elTecl 
of adding lo or varying the term.s thereof, 
'vhen there is nothing in the decree whicli 
.says that (he decree will be executed 
simultaneously against all (he iudgmcnl- 
debtors. Such an agreement can be plead- 
ed in bar of execution and the executing 
Court can enquire into it. AIR 1960 Andh 
Pra 324 (326): (I960) 1 Andh WR 53 (DBl. 

(4) Except in cases of agrceinenls relat- 
ing to execution, a pre-decree arrangement 
which attacks the decree itself cannot 1)C 
gone into in execution. AIR 1955 .Mad 339 
(340) (DB) * AIR 1957 Andh Pra 75 (76). 
(Agreement not to execute decree.) * AIR 
1935 Mad 860 (862, 863): 58 Mad 994 (I B) 

♦ AIR 1931 Mad 399 (403): 54 Mad 184 

(DB) * AIR 1930 Mad 673 (674) * AIR 

1923 Mad 619 (620) (DB) * 54 Mad LW 
157 (158) (DB) * AIR 1961 Ker 179 (180): 
1960 Ker LT 863 (DB). 

[Bui .see AIR 1938 Mad 456 (457): ILR 
(1938) Mad 451 (DB).] 

(5) .Appeal against decree — Change in 
law in lavour of appellant during pen- 
dency of appeal — Appeal not pre.sscd and 
allowed to be di.smissed — Execution — 
Change In law cannot be relied on bv judg- 
ment-debtor lo defeat execution. AIR 1962 
All 124 (125). 

(6) If the decree is for a certain .sum of 
money, lo say, that lhal is not the amount 
that is due but according to (be pre-decretal 
arrangement when executing the decree, de- 
duction should be given to certain amount, 
amount.s lo attacking the decree itself, 
which is not conlemplate<l in law and is 
outside the provisions of Section 47. AIR 
1964 Mys 41 (42, 43): (1963) 2 Mys U 

30. Decree Incapable of cxcctillon. Sec 
also C. P. C. S. 38, — (1) The question wlie- 
ther a uecree i$ capable or incapable of 
execution is pre-eminently one coming 
under this section. AIR 19.56 SC 359 (363): 
1956 SCR 62: .35 Pal 347 ♦ AIR 1942 Mad 
/48 (750) * AIR 1965 Pat 427 (433, 434, 
4^): 1965 BUR 635 (FB) * (1966) 32 Cut 

J'wnj LR (Delhi) 
282 (DB) ♦ AIR 1965 Bom 129 (130 : 1964 
Mah LJ 528. 

II •sb>gc for raising the plea 

that a decree obtained a^jain.st a larwad 
IS not executable as a member of the lar- 


wad has obtained a.««signinenl of the same 
is in execution as the contention really is 
llial the decree has been discharged hv Ihe 
assignment. 1958 Ker LT 97: 1958 Ker I..I 
190. 

|3) The principle lhal an executing (lourt 
cannot go behind tlie decree will not hold 
good whore the decree ex facie cannot be 
executed by the Court and is opposed to 
law or so defective as lo be incapable of 
implementation. AIR 1967 .Mad 141 (142i; 
1067 Cri LJ 501: (1966) 2 Mad LJ 371. 
(.Madras Hindu Religious and Charitable 
Endowments .Act (19.59), Section 101 — 

Ceilificate by Commissioner — .Absence of 
finding that person from whom delivery Is 
sought comes williin terms <0 section — 
Implementing .Magistrate can ciucstion lega- 
lity, propriety or correc tness of cerlificalc.) 

(4) An objection that the decree is in- 
capable of execution according to its terms 
can be raised in execution although it 
cculd have been but was not raised lieforc 
the decree was passed. Sucli an objection 
con be taken for the first time before the 
(iourt lo wliich the decree has been Irans- 
feired lor execution. .AIR 1956 SC 359 
(363): 1956 SCR 62: 35 Pat 347. 

(5) .A decree which merely declares Ihc 

rights of parlies is incapable of being exe- 
culcd and only a separate suit will lie 
lo enforce the rights so declared by Ihc 
decree. AIR 1951 Punj 1,32 (133) * AIR 
1958 Pal ,540 (547) * 1958-2 Mad L Jour 
512 (513) (DB) * AIR 1957 All .575 (582) 
(DB) ♦ (1950) 55 Mv.s HCR 121 (127) (DHl 
* AIR 1915 All 61 (61): 37 All 97 (DB) * 
AIR 1933 All 269 (272): 55 All 346 (FBI * 
AIR 1923 Cal 252 (255) (DB) * (1894) 21 
Cal 784 (789): 21 Ind App 89 (PC) * 1968 
Cri LJ 704 (706) (Puni)*AIR 1967 Andh 
Pra 206 (207): (1966) 2 Andh WR 142. 
(Decree merely declaring charge on pro- 
perly — Properly cannot be sold in execu- 
tion — AIR 1957 All 575, Foil.) * AIR 
1966 J and K 13 (21): 1965 Kash LJ 369 
(DB) * AIR 1963 Punj 387 (.389, 390). 

(Decree on award declaring contingent 
rights and lialiililies.) 

[Sec (1965) 2 .Mys LJ 103 (DB). 

(.Award decree directing that certain pro- 
perties should go lo party No. 1 is not 
merely declaratory decree.}! 

(6) Decree declaring charge for mainlcn- 
an<e allowance fixed by agreement between 
pailics — Held Ihc simple declaratory 
decree is incapable of execution — It simp- 
ly created a charge. 1961 All LJ 812 (813): 
1961 All WR (HC) 648. (Observations of 
Agarwala, J. in AIR 1951 .All 141. held to 
be obiter.) 

[See also AIR 1969 Orissa 114 (116): 
34 Cut LT 1296. (.Maintenance decree 
creating charge on properly — .Auction pur 
cliascr purchasing such property for con- 
sideration and without notice of charge — 
Decree not .satisfied — Properly put to sale 
— Auction purchaser objecting under Sec- 
tion 47, C. P. C. — Objection cannot be 
upheld.)] 
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(7) Maintenance decree direclint» .judg- 
ment-debtor to pay amount specilied — 
Decree making him personally liable «ud 
also providing charge on immovable pro- 
perties — Decree is excculabic. AIR 1903 
Mad 215 (216): (1962) 1 Mad U 309 ILK 
(1963) Cut 85 (DB). 

(8) Compromise decree in suit on condi- 
tion of future payment — In case of non- 
pajment, amount to be charge on properly 
to be recoverable by recourse to Court uf 
law — Amount can be recovered by sepa- 
rate money suit and not by executing com- 
promise decree — Decree in separate 
money suit for recovery of amount not 
barred. AIR 1964 Pat 24 (25) * AIR 1969 
All 296 (302, 304): 1968 Ail LJ 225 (FB). 
(Compromise instalment decree — Obliga- 
tion on decree-holder to get certain pend- 
ing appeal dismissed within definite period 
— Default — Suit must be deemed to have 
been dismissed — Decree held unexccut- 
ablc.) 

(9) A partition decree without actually 

allotting shares or a decree for .joint pos- 
session is incapable of being executed. AIR 
1942 Bom 44 (46): ILR (1942) Bom 14 
(DB) * 1899 All WN 124 (125) (DB) * 

(1904) 6 Bom LR 35 (37) (DB) ♦ AIR 1920 
I.ah 159 (160): 1 Lah 134 (DB) * AIR 1927 
Mad 952 (953) (DB) * AIR 1926 Pat 154 
(155) (DB). 

[But see AIR 1927 Cal 411 (412): 54 
Cal 524 (DB).] 

(10) Decree for possession specifying 
shares of all the three decree-holders — 
Transfer of interest of shares by two decree- 
holders to judgment-debtors— Decree is not 
joint — Decree is excculabic to the extent ol 
the shares of the third decree-holder by deli- 
very of symbolic possession. AIR 1965 J 
and K 2 (8): 1964 Hash LJ 238. 


(11) Where the decree is vague and in- 
definite, or where the decree becomes in- 
capable of execution by events subsequent 
to the decree or where the decree is 
fully executed, the decree is incapable of 
execution. (’58) 1958-2 Mad LJ 82 (85). 
(Subsequent event.) * AIR 1953 Orissa 74 
175) (DB). (Vague or indefinite.) * AIK 
1916 All 62 (62) (DB). (Do.) ♦ AIR 1946 
Oudh 1 (5): 20 Luck 517. (Subsequent 
events.) * (’20) AIR 1920 All 129 (131): 42 
All 544 (DB). (Do.) * (1905) 28 .\11 1 (18): 
32 Ind App 229 (PC). (Do.) * AIR 1930 

Bom 132 (134): 54 Bom 162. (Do.) * AIR 

1954 Nag 245 (248): ILR (1954) Nag 332 
(DB) (Fullv executed.) * AIR 1936 Pal 

416 (*417). (Do.). 


(12) Decree for specific performance — 
Decree directing execution of sale-dccd 
within specified lime not mentioning when 
sale price was to be paid or whether its 
payment must precede execution of .sale- 
deed — Decree construed and held was 
capable of execution notwithstanding non- 
payment of sale price. AIR 1963 All 49 
(50. 51, 52): 1962 All LJ 1082. 

(13) (a) If a charge is created by act 


of the parlies or by operation of law prior 
to the decree itself, a suit has got to be 
instituted, (b) A charge created by opera- 
tion of law is not the same thing as a 
charge created under the decree. Sec- 
li(*n 100 of the T. P. Act does not extend to 
a charge created by decree, (c) If on a 
c( nstruction of the decree it appears that 
it is a money decree and there is collateral 
declaration lliat a charge is created or will 
bo created in certain contingencies, the 
plaintilT's relief lies only in instituting a 
suit, (d) But, where, the the decree itself 
creates the charge and the words used in 
the decree arc not inconsistent with the 
inlcnlion of the Court to have the Judg- 
mcnt-deblor’s dues satisfied by sale of the 
charged properties in execution proceed- 
ings, a fresh suit to achieve the same pur- 
pose is not maintainable. A charge creat- 
ed by an arbitrator in his award is not an 
act of the parlies. Until registration takes 
place or the award merges in a decree, 
there is no lawful charge. In such a case 
the charge is created for the first h^e in 
the decree itself and, accordingly, enforce- 
ment of the charge takes place in ®x®cu- 
lion and not by another suit. AIR 19bo 
Cal 336 (338, 339): 72 Cal WN 86. (AIR 
1951 All 141 (1441 (FB) held obiter.) 

(14) Decree directing defendants by 
mandatory injunction to remove earthen 
bunds put up bv them — Bunds not in exist- 
ence at time of decree — Clause for removal 
in decree is otiose and cannot be given cllecl 
to _ It would not entitle decree-holders to 
execute it against a bund which was not 
in existence at time of decree but came 
into existence subsequently — Similarly, it 
cannot be executed if the bund which was 
in existence at time of decree, is volun- 
tarily removed bv the judgment-debtors. 
AIR 1969 Andh Pra 92 (96) (DB). 


(15) Decree providing that the decrce- 
dder should pay the deficit Court-fee on 
c decretal amount before its execution is 
nable of execution from the date ot 
Cree AIR 1951 SC 16 (18): 1950 SCR 


(16) Where the executing Court ignores 
' provisions of the Rent Control Order 
Dhibiting eviction of tenants, and passes 

order of delivery of possession in execu- 
n of a decree, the order can be set aside 
d an order of redelivery to the tenant 
\ be passed on an application under Sc^ 
n 47 read with Section 151, C. P. C. AIR 
B1 SC 272 (275): (1961) 1 SCR 591. 

(17) Consent decree — Condition in 
cree that decree-holder shall first exhaust 
5 remedies against properties chargeu 
der decree — Execution application 
ainst other properties of judgment- 
blors not specifying what steps were 
ken to exhaust remedies against cnargea 
operlies — Execution held not 

,k\ AIR 1969 Bom 84 (88): 70 Bom LK 

(18) Landlord requiring land for erecting 
iw residential building — Decree under 
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Section 47 — Note 30 (conid.) 

Section 13 (1) (i) — Decree is not a per- 
sonal decree. It is not a decree ol defeas- 
ance and would not become uncxe- 
culable on the disappearance of the condi- 
tion on the basis of which the decree was 
passed. (1963) 4 Guj LR 721. 

(19) Execution of decree for permanent 
injunction — Alteration of circuinslanccs 
due to act of judgment-debtor — Execu- 
tion Court may direct aggrieved parly to 
institute a suit — Question whether execu- 
tion should be disallowed on that ground 
in a particular case, is a matter depending 
on discretion of executing Court. AIR 1961 
Mys 268 (272): 1962 .Mys LJ (Sup) 6. 
(Injunction restraining J. D. from imped- 
ing free flow of water in watercourse on 
to decree-holders land — J. D. by deepening 
his own land diverting free flow of water 
in watercourse — J. D*s. act amounted to 
disobedience to injunction — Decree-holder 
held entitled to ask executing Court to 
direct J. D. to obey injunction and in de- 
fault to commit to civil prison.) * .\IR 1964 
Mad 233 (234): (1963) 2 Mad LJ 552 (DBj. 

(20) Bihar Land Reforms Act (30 ol 

1950), Section 4 (d) — Decree for mokavari 
rent — Execution not barred under Sec- 
tion 4 (d). 1963 BLJR 779. 

(21) It is a <|Ucstioii to be decided in 
each case whether or not an order of evic- 
tion based on compromise is in accordance 
with the provisions of the Punjab Urban 
Rent Restriction Act. Such an order can- 
not, as a matter of law, be held to be 
inexeculablc, merely because it is based 
upon a compromise. (1906) 68 Punj LR 
293 • (1966) 68 Pim LR 288: 1966 Cur 
LJ 110 • AIR 1964 Punj 311 (313): 65 Pun 
LR 1077. 

(22) Consent award decree providing for 
sale of mortgaged properly on default in 
payment of decretal amount — Decree is 
final decree and can be executed. (1956) 
9 Sau LR 80. 

(23) Compromise decree — Only portion 
falling within tlic suit is executable. AIR 
1966 Raj 178 (181): 1906 Raj LW 62 (DH). 
(Compromise decree in eviction suit — 
Clause pcrmilling tenant to pay a certain 
amount of rent from certain dale creates 
a fresh tenancy which being outside the 
suit for eviction cannot be enforced in 
execution.) 

31. Questions arising between the pre- 
liminary and final decrees. — (1) An order 
directing accounts to be taken in an ad- 
ministration suit, or an order appointing 
or refusing to appoint a commissioner for 
elTccting a partition in a partition suit, or 
an order on an application for final decree, 
or for making absolute a decree nisi for 
sale, foreclosure or redemption of a mort- 
gage, is an order pased in the suit itself 
and does not come under this section. 
(1883) 9 Cal 773 (776, 777) (DB). (Ac- 

counts in administration suit.) ♦ (1897) 24 
Cal 725 (735, 738, 739) (FB) . (Commis- 
sioner in partition suit.) * AIR 1916 Mud 


809 (810) (DB). (Do.) * AIR 1925 Nag 

1.32 (133): 22 Nag LR 110. (Application 
for final decree.) * AIR 1919 -Mad 709 
(700): 42 Mad 52 (DB) * (1909) 33 Bom 
273 (277). (.Application for (Iccrcc ab- 
•solute.) 

(2) Where a Coininissionor is appointed 
to work out a proliminarv decree passed 
on the basis o( a compromi.se the soil re- 
mains pending till the decree is worked 
out bv the (Commissioner and a final 
decree pjissed. AIK 1953 Pal 178 (187): 
31 Pal 851 (DB). 

32. Question as to excess or deficient 
execution. — (1) Where in execution of a 

decree, land not included in or covered 
bv the decree or which is in excess of the 
decree, is sohl to or taken posse.ssion of by 
the decree-holder, tlic proper remedy for 
the judgment-debtor to recover the whole 
or the excess land is by an application 
under Ihi,** section. .AIR 1956 SC 87 (91): 
1955-2 SCR 938. (Land not included sold.) 

* AIR 1916 All 104 (105. 106): 38 All 3.39 

(DB). (Do.) * (1903) 25A11 343 (346) (DB). 
(Do.) (1888) 12 Bom 449 (453) (DB). 

(Do.) * AIR 1928 Cal 865 (867) (DB). 

(Do.) * AIR 1933 Mad .569 (570) * AIR 

19.57 Cal ,335 (336) (DH) AIK 1957 Pal 
700 (701) (DB), (Land not included sold.) 

* AIR 1938 Nag 193 (194): ILR (1939) Nag 

521. (Do.) * (1954) 33 Pat 894 (898) 

(DB). (Excess.) * AIR 1940 All 78 (78). 
(Do.) * AIR 1922 PC 252 (2531: 48 Iiul 

App 155: 44 Mad 483. (Do.) * AIR 1925 

All 551 (552). (Do.) * AIR 1919 Mad 2G9 

(271): 42 Mad 7.53 (FB). (Do.) » AIR 1938 
Nag 276 (281). (Do.) * AIR 1968 Mad 

433 (4.35): (1968) 2 Mad U 472. (Idenlily 
o( properly is a question relating to execu- 
tion. AIR 1950 All 186. Dissented from.) 

[But sec (1902) 24 All 519 (520): 1902 
Al! WN 144 (145) (DB). (Excess.) ♦ AIK 
1930 All 865 (866) (DB). (Do.) • AIR 
1929 Pat 391 (392) (DB). (Do.) * AIR 
1923 All 470 (471): 45 All 96 (DB). (Land 
not included sold.)] 

(2) Parts not relating to suit included 
in compromi.se decree — No objection by 
judgment-debtor even in appeal — Judg- 
ment-debtor cannot objecl to execution of 
decree before executing Court. 1963 Raj 
LW 484. (Exceptions staled.) 

(3) In case of delivery of property to Hie 
dcciee-holder in excc.ss .of tliat to which 
he was entitled under the decree, a stranger 
to the suit cannot invoke the provisions of 
Section 47. AIR 1947 Mad 4.58 (460): ILR 
(1948) Mad 415. 

(4) Moneys unduly or wrongly rcalisc<l 

by the ‘decree-holder as due under a 
decree or surplus sale proceeds or jewels 
wrongly seized, or moveables misappropriat- 
ed arc recoverable only under this section. 
AIK 1930 PC 86 (90). (Money wrongly 
realised.) * 1950 Trav-Co LR 437 (440) 

(DB). (Do.) * (1878) 2 All 61 (62, 63) 

(FB). (Do.j * AIR 1920 Bom 208 (209): 
44 Bom 97. (Do.) * AIR 1928 Cal 776 
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(777). (Do.) * AIR 1922 Pal 166 (167): 

1 Pat 336. (Do.) * (1897) 2 Cal WN 429 

(431). (Surplus wr(fnKly seized.) * (1900) 
23 Mad 55 (58). (Do.) * AIR 1916 Pat 
308 (309). (Moveables.) * AIR 1961 Raj 
227 (229, 230): 1961 Raj LW 588. 

[See also (1965) 1 Ker LR 458. 
(E.xcess execution on account ol wronfi 
calculation by decree-liolder.)] 

[See however AIR 1949 Nag 375 (376). 
(Moveables.)] 

(5) Application under Section maintain- 
able in case ol excessive execution but not 
where decree-holder’s action constitutes tort 
outside scope ol execution proceedings — 
Judgment-debtor's remedy is to lile regular 
suit. AIR 1965 All 527 (530, 531): 1965 
All LJ 432 (DR). 

(6) Decree for recovery of undivided 
share — Executing Court directing delivery 
of specific share — Petition for declara- 
tion that execution proceedings were with- 
out juri.'idiction is maintainable under Sec- 
tion 47. AIR 1959 Ker 401 (401, 402): 1958 
Ker LT 331. 

(7) The extraneous material introduced 
into a decree, by the Court hearing the 
suit, will become part of it, unless chal- 
lenged at that stage. The judgmenl-deblor 
cannot at a later stage challenge it \yhen 
the parly seeks to execute it. Rut, if the 
extraneous consideration is given during 
execution, it cannot be added on to the 
decree and realised as part of it. 1961 
Jab LJ 1498. 

33. Question of mesne proflts.— (1) 

Where the decree awards mesne profits, 
the amount must be ascertained under 
Order 20, Rule 12 by Ihe decree itself and 
not in cxeculion. AIR 1931 Pat 1 (4) 
(DR) * AIR 1958 Mad 414 (415) * AIR 
1938 Rom 320 (321) * AIR 1937 Mad 879 


(bSl)- n. - 

(2) An enquiry as lo mesne profits is 
not a proceeding in execution but a pro- 
in conlinualion of the original 
suit. AIR 1925 All 588 ( 589 ): 47 All 543 
(DR) * AIR 1958 Mad 414 (415) * 1958-1 
Mad L Jour 99 (101) * 1957-2 Andh WR 
152 (154) * AIR 1929 Mad 785 (786). 

f3) A decree-holder auction-purchaser 
.seeking lo recover mesne prolils of the 
propertv purchased by him must 
by way of a separate suit. AIR 1944 Cal 

328 (328) (DR). 

34. Agreement aguiosi cxeculion of 
decree. (See also Note 29). — (1) Where, 

after the passing of the decree, the parlies 
enter into an agreement against cxeculion 
of the decree, if it is clearly the intention 
of" the parties to abandon the decree and 
to enter into a new and different contract 
in supersession of the decree the section 
is no bar to a subsequent suit based on 
contract. AIR 1944 Cal 53 (55) * (1881) 
3 All 781 (786) (DB) * AIR 1937 PC 250 
(2.'i9): 64 Inil App 302: ILR (1938) 1 

Cal 00: 31 Sind LR 037. (AIR 1935 Cal 


596: 62 Cal 28, Reversed.) * (1895) 19 Bom 
546 (549) (DB) * AIR 1969 Oris.sa 32 (33, 
34): 34 Cut LT 1121 * AIR 1961 Punj 
439 (440, 441): ILR (1962) 1 Punj 8 (DB) • 
AIR 1960 Punj 459 (460, 462). 

[See also AIR 1953 SC 33 (40): 1953 
SCR 154.] 

(2) Posl-decrcc arrangement — Appeal- 
able decree — Promise not to execute 
decree if judgment-debtor did not appeal 
— It is a valid compromi.se which can be 
.sel up as bar lo execution — Executing 
Court has power to investigate and decide 
the queslion. AIR I960 All 562 (563). 

(3) W’here the agreement does not super- 
sede the decree but is merely pleaded as 
a bar to execution, the executing Court 
can inquire into and decide the matter under 
the section. AIR 1946 Nag 313 (313): ILK 
(1946) Nag 752 ♦ AIR 1958 All 387 (389, 
390) ♦ AIR 1944 Cal 53 (55) * AIR 1940 
All 270 (271): ILR (1940) All 377 (FB) • 
AIR 1969 Orissa 32 (33, 34): 34 Cut LT 
1121. (The decree as modified by agree- 
ment is executable.) 

[See also AIR 1960 All 747 (748): 1960 
All LJ 522.] 

(4) An agreement not lo execute a 
decree against a particular judgnicnl- 
debtor docs not vary the terms ot the 
decree and could be pleaded in cxeculion 
and the Executing Court could determine 
whether the agreement was true. (1960) 1 
.Andh W'R 121 (122): (1965) 2 Andh LT 
400. (AIR 1963 Assam 24. Not foil.) 
AIR 1900 Madh Pra 257 (258): 1960 Jab 
LJ 639. 


(5) If the true effect of the agreement 
vas to discharge the decree forthwith in 
onsideralion of certain promises by the 
teblor, then the Court will not have 
)ccasion lo enforce Ihe agreement in cxe- 
ulion proceedings. If, on the other hand, 
he agreement is intended to have cuecl 
ipon the time or manner of enforcement 
)f the decree It is a matter he dealt 
v-ilh under Section 47. AIR 1939 PC 8*) 
86)- 14 Luck 192: ILR (1939) Kar 136. 
AIR 1932 All 273: 54 All 573 (FB). Appiov- 
d.) * AIR 1961 Punj 439 (440, 441): ILR 
1962) 1 Punj 8 (DB). 

(6) Compromise in execution where 
Piiior is parly, without sanction of Court 
- Execution dismissed as having been com- 
delely sali-sfied — Minor can avoid com 
iromisc — Separate suit is barred — 
I.xcculion application governed by Sec- 
ion 47. AIK 1964 Raj 92 (98): 1964 Raj 

w mBL 


(7) A Court executing the decree will be 
competent to enforce an agreement 
entered into between the judgmenl-deblor 
and the auction-purchaser, if the agree- 
ment is lawful one, not extraneous to tne 
decree but on the other hand governs 
the liabililv under the decree and relate 
to the manner of its enforcement. noniei> 
manner ol delivery of possession. It maj 
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Section 47 — Note 34 (eontd.) 
be thal the manner a{>rcecl upon adopted 
a procedure not prescribed by the Code 
but available in dill'erent ciiTiim.slaiu'es. 
Hut this cannot make it illc{{ul or outside 
the Jurisdiction of the Court. Court will 
be entitled to enforce the agreement in exe- 
cution. AIR 1964 Mad 53 (58): (1903) 2 
Mad LJ 162 (FB) * AIK 1901 Punj 4.39 
(440, 441): ILR (1962) 1 Punj 8 (DBi. 

(AIR 1901 All 1 (FR), Dissent, from.) * 
AIR 1960 Punj 459 (400, 462). 

(8) The executing Court can determine 
all questions relating to the agreement 
postponing the execution of the decree and 
the incidental term as to payment of the 
higher rate of interest. The jurisdiction 
of the executing Court to enforce such a 
compromise is not taken away by O. 23, 
Rule 4. The eirecl of Order 23, Rule 4 
i.s that Order 23, Rule 3 docs not apply 
to execution proceedings. Independenllv of 
Order 23, Rule 3 the provisions of Order 21 
Rule 2 and Section 47 enable the executing 
Court to record and enforce sucli a com- 
promise in execution proceedings. AIR 
1968 SC 1087 (1088, 1089): (1968) 2 SCJ 
824. 

(9) Money decree — Parlies agreeing to 

adjustment of decree — Adjustment 
brought to notice of Court by decree 
holder — Dispute ns to performance ol 
terms of agreement — Court is competent 
to enquire into fact of ndjustment. .\IR 
1963 Mad 261 (262, 263): 76 Mad l.W 

119 (DB). 

(10) Compromise decree — Provision foi 
revival of original liability in default ol 
payment of smaller sum i.s not in the 
nature of a penalty and execution can be 
legally levied upon default. 1902 Ker LT 
808 (DB). 

35. Stay of execulloo. — (1) The ques- 
tion of slay of execution is a mutter relat- 
ing to the execution of the decree and 
the decision on such a question is a decree. 
AIR 1951 Mad 56 (63): ILR (1951) Mad 
393 (FB) * ILR (1951) 2 Cal 70 (74) 

(DB) • AIR 1949 Mad 196 (197) * AIR 

1949 Mad 157 (158) * AIR 1948 Mad 52-1 
(525) * (’45) 49 Cal WN 532 (533) (DB) * 
AIR 1904 Pal 295 (296, 297): 1963 BLJR 
299 (DB). 

(2) Question of stay of execution is one 
relating to execution but the decision there- 
on cannot be said to be one “on the rights 
of the parlies” and consequently cannot 
amount to a decree. AIR 1931 All 129 
(130, 131) (DB) * AIR 1929 All 85 (85) 
(DB) * AIR 1924 All 808 (808, 809, 811): 
46 All 733 (DB) * AIR 1915 Cal 122 
(124) * AIR 1914 Cal 149 (149): 41 Cal 
160 (DB) * (1911) 12 Ind Cas 745 (748, 
750) (DB) (Cal) * AIR 1918 Mad 1174 
(1177): 40 Mad 233 (FB). (Per Abdul 
Rahim Offg. C. J. Phillips J. Contra.) * 
AIR 1917 Mod 310 (311): 39 Mad .541 (DB). 

(3) The question of the slay of execu- 
tion relates to execution; but whether an 


order of slay will amount lo a decree 
depends on the question wliellicr it con- 
clusivcly dclermincs the liglils and liahi- 
lilics of the parlies in regard to the 
execution of tlic decree. AIR 1954 Cal 
339 (340) * AIR 1940 All 320 (.328): ILR 
(1940) All 517 (FB) * AIR 1940 Cal 2.57 
(258. 259): II. R (1940) I Cal 393 (DB) ^ 
(1940) 44 Cal WN 587 (588) * AIR 1963 
Raj 4 15): 1962 Ruj LW .353. 

(4) The ({ueslion of Ihe stay of execu 

tion does not rehilc lo execulion at all, 
AIR 1956 Madh B 229 (230) * AIR 19.)2 
Assam .30 (31): ILR (1952) 4 Assam 106 
(DB) * 1951 All L Jour 442 (442) * AIB 
1924 All 794 (795) ♦ AIR 1933 Nag 84 

(85): 29 Nag I.R 121 ♦ AIR 1921 Bom 208 
(208): 45 Bom 241 (DB) » AIR 1920 Cal 
71 (72) (DB). 

(5) An order for Slav of execution by 
tlic .-Vppellalc Court in an appeal from Ihe 
decree is not one wilhin Section 47. .AIR 
1954 Mad 1053 (10.50): ILR (19.54) Mad 
1104 (FU) • AIR 1915 Mad 41 (41) (DB). 

(6) An order of execuUng Court refus- 
ing lo Slav execulion under Order 21, 
Rule 29 is nol a decree and is not appeal- 
able. AIR 1963 Raj 4 (5): 1962 Raj lAV 
353. 

(7) .An (»rder refu.sing slay of execution 

by the Appellate Court is not one under 
.Section 47. 19.56 Madh BLJ (Bliopal) 114 

(11.5, 117). 

36. Queslion of liability of certain pro- 
perly lo nllaebment and sale. — (1) All 
objections lo attachment and sale in exe- 
cution of a decree raised between parties 
lo the suit or their representatives on the 
ground that the properties are not liable 
to be attached, or are nol saleable in 
execution of that decree, arc matters com- 
ing wilhin the section. .AIR 1952 SC 170 
(178): 19.52 SCR 544: ILR (1952) Punj 254. 
(AIR 1949 East Punj 9: ILR (1948) East 
Punj 312, AlTirmcd.) * AIR 1955 Pal 350 
(351, 352): 34 Pal .336 (DB) * 19.55-2 Mad 
L Jour 3.57 (3.58) (DB) * AIR 1951 Trav-Co 
237 (238): ILR (1951) Trav-Co 294 and 

788 (DB) * AIR 19.50 Cal 174 (176) (DB) * 
AIR 1952 All 361 (365) * AIR 1951 Pat 
.515 (519): 27 Pat 399 (DB) * AIR 194.3 

Pal 75 (76): 21 Pat 774 (DB) * AIR 1941 
Cal 251 (252): ILR (1940) 2 Cal 220 ♦ 
AIR 1938 Cul 113 (114): ILR (1938) I Cal 
280 (DB) * AIR 1927 Cal 106 (108): 53 

Ca) 837 (DB) * AIR 1939 Nag 183 (184, 

186): ILR (1939) Nag 648 (DB) * AIR 
1942 Lah 153 (155): ILR (1942) Lab 559 
(FB) * AIR 1941 Pal 240 (241) (DB) ^ 
AIR 1962 Punj 379 (381): 64 Pun LR 383 
(Decision thereon amounts to decree and 
operates as res judicata.) * AIR 1962 
Orissa 09 (70): ILR (1961) Cut 617 (DB). 
(.Money decree against A personally and 
against assets of .A in hands of A's wife 
B — Attachment in execulion — Objec- 
tion by B thal attached properly was hci 
stridhan — Allegation of benami by decree- 
holder — Objection falls under Seclion 47 
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and not under Order 21. Rule 58.) AIR 
1960 Madh Pra 76 (77) (DR). (Money 

decree against widow of deceased debtor — 
Objection by widow that allaclied properly 
does not form part of as.sels of decea.scd 
— Remedy does not lie under Order 21, 
Rule 58 or by way of suit under Order 21. 
Rule 63 — Objection falls under Sec- 
tion 47.) * 1959 Andh LT 214 (216) (DB). 
(Setting aside sale held in execution of 
decree against a judgnient-dchlor in per- 
sonal capacity for being illegal on ground 
that properly being trust properly is not 
saleable — Separate suit is barred.) * 
1966 All LJ 344 (344): 1966 All WR (IIC) 
133. (Objection under Section 47, claim 
ing exemption of land and house fr()m 
attachment and sale considered in this 
case.) 

[But see AIR 1932 Mad 169 (169).] 

(2) Objection to attachment may be 
made any time before sale is held — 
Objection to sale may be made before 
sale is confirmed — Objection to attach- 
ment dismissed — Objection to sale on 
same grounds cannot be made, as long as 
decision stands. AIR 1961 All 436 (437): 
1962 All WR (HC) 94. (See also under 
Section 11, Civil P. C.) 


(3) An objection raised by a judgment- 
debtor in a representative capacity as 
shebait of an idol on the Rfound of me 
property belonging to the 

covered by this section. (194/) 13 

L Tim 57 (60) (DB) * AIR 1936 Pat 2o6 

(267). 

[But sec AIR 1942 Sind 14 (15): ILR 
(1941) Kar 474 (DB) * AIR 1939 Smd 22 

(23).] 

(4) Applicant under Order 21. Rule 58 
and Section 47 asking that the execution be 

dismissed Court cannot order release of 

“mount attached which relief had not 

betm prayed for. AIR 1962 All 

(Court granting relief not prayed for H 

is a case for revision.) 

(5) A person who onuts to prefer a 
claim under Order 38, Rule 8, C. P. C.. 
does not run the risk of being prevented 
from raising an objection to attachmcnl 
under Section 47, C. P..C after |hc execu^ 
tion of the decree is levied. 

Pra 99 (100, 101): (1963) 2 Andh WR 348 

(DB). 

(6) Mortgage decree — Death of mort- 
gagor — Execution started bona ude 
against sole legal representative in posses- 
sion of deceased mortgagor without any 
knowledge of alleged will executed hy 
mortgagor — Decree-holder purchasing 
property in execution — Obstruction to 
delivery by person claiming title under 
alleged will of mortgagor — No question 
of substantial representation in execution 
arises — Execution proceedings held valid 
as claimant had failed to intervene in 


execution. AIR 1963 Ker 5 (7): (1963) 1 

Kei LR 29 (FB). 


37. Qticslloiu if property attached be- 
longs to judgment-debtor.— (1) Where in 
execution of a money decree, properties in 
the hands of the legal representative of 
the debtor arc atlachcd, and the represcn- 
t«alive objccls to the attachment on Ihe 
ground that the properly is his own the 
question is within the .section. AIR 1966 
P.al 194 (196) * AIR 1947 Cal 364 (365) 
(DB) * AIR 1934 Mad 621 (622) (DB) - 
AIR 1935 All 183 (184) (DB) * (1890) 12 
All 313 (321, 324, 327) (FB) * AIR 1934 
Bom 296 (297): 68 Bom 513 (DB) * AIR 
19-39 Nag 147 (149): ILR (1939) Nag 165 
(DB) * AIR 1934 Pat 188 (190) (DB) • 
AIR 1960 Madh Pra 76 (77): 1960 Jab LJ 
461 (DB). (Sale of properly in execu- 
tion of money decree — Judgment-debtor 
filing application under Section 47 on 
ground that property was not liable to 
sale.) 

(2) Section override.s Order 21, Rule 58 
— Objection under Order 21, Rule 58 by 
parties to the suit should be preferred 
under this section — Such objections, how- 
ever, held might be treated as having been 
nreferred under the section. AIR 1967 
Puiij 350 (351, 352): 68 Punj LR 216. 

(3) Where the legal representalivc 

objects, not on his own behalf but as re- 
presenting third parties, or as trustee, the 
objection falls under Order 21, Rule 58, and 
not under this section. AIR 1916 Mad 789 
(789) (DB) * (1888) 15 Cal 437 (445) 

(DB) * AIR 1924 All 183 (184) * (1898) 
23 Bom 237 (242, 243) (DB) ♦ AIR 1915 
Cal 327 (331): 42 Cal 440 (DB) * (1912) 
39 Cal 298 (302) (DB) * (1902) 6 Cal WN 
663 (667) (SB) * (1900) 23 Mad 195 (202) 
(FB) * AIR 1939 Nag 183 (185): ILR 
(1939) Nag 548 (DB). 

[But see 1889 Pun Re No. 9 p. 17 (18) 
(DB) *■ AIR 1927 Oudh 120 (120. 122): 2 

Luck 145 (DB).] 


(4) Where, in e.xecution of a mortgage 
lecree, the mortgaged properties are 
wrought to sale, and the legal represcnla- 
ive of the judgment-debtor objects on the 
[round that the properly is not that of 
he judgment-debtor or that it could not 
lave been validly mortgaged by him, the 
>bjcclion cannot he gone into by the 
'Xcculing Court. AIR 1954 Trav-Co 118 
118. 119); ILR (19,52) Trav-Co 275 (DB)^, 
3 Trav LJ 164, Dissented from.) * AIR 
953 All 281 (282, 283): ILR (1951) 1 All 
;45 * AIR 1947 Bom 307 (309): ILR (1947) 
Bom 178 AIR 1946 Pat 214 (215): 24 Pat 
'11 (DB) ♦ AIR 1941 Mad 898 (902, 903): 
LR (1942) Mad 271 (FB) ♦ AIR 1932 All 
(50) (DB) * (1909) 32 Mad 429 (440. 
141): 2 IC 18 (23) (DB). 

[See however AIR 1939 Sind 142 (144): 

LR (1939) Kar 398 (DB).] 

[But see AIR 19,36 Mad 675 (677) (DB) 
1963 Ker LJ 633. (Decree ^ »n 
mil rclnling lo properly passed ngainsi 
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legal representatives — Legal representa* 
lives claiming independent rights — Exe< 
cuting Court It is not going behind the 
decree — AIR 1939 Lah 178, AIR 1947 Bom 
807, Dissented from.)] 

(6) When the decree gives no indication 
as to what property should be sold io 
execution, the executing Court can look 
into the judgment to find out whetlicr the 
property brought to sale has been held to 
belong to the judgment-debtor. AIR 1949 
PC 8 (9); 75 Ind App 300: 28 Pat 15. 

(0) Dank in liquidation — Decree in 
favour of Dank transferred by High Court 
to another Court for execution — Claim 
under Order 21. Rule 68, Civil P. C. made 
before executing Court — Notwithstand- 
ing Section 45-D, Ranking Companies Act 
executing Court has jurisdiction to decide 
it. AIR 1969 Cal 168 (160): 39 Com Cas 
809 (DB). (AIR 1962 Cal 86, Overruled.) 

(7) While the Court can decide a Ques- 
tion under O. 21, R. 100 only on the basis 
of possession, it can under Section 47, go 
deeper, even into the question of title. 
AIR 1968 Cal 647 (648): 73 Cal WN 4. 

(8) Execution of personal decree against 
share of Judgment-debtor in partnership 
assets — Other partner impleaded in exe- 
cution proceedings under Order 21, R. 49 
— It is not necessary to flic a separate 
suit for a declaration that (lie Judgment- 
debtor whose assets in partnership are 
sought to be attached is a partner — It 
Is the duty of the executing Court to go 
into the q[uesUon whether the judgment- 
debtor is a partner in the said business 
and if it Is found to be so. follow the 
procedure laid down in Order 21, R. 49 
(2). AIR 1968 Mad 290 (200): (1967) 2 
Mad U 412. 

(9) Property of judgment-debtor alleg- 
ed to have vested in the Stale undei 
Bihar Land Reforms Act — Question whe- 
ther judgment-debtor bad any saleable 
Interest on dale of vesting falls under Sec- 
tion 47 and not under Order 21, Rule 89 
or 90. AIR 1902 Pat 410 (413): 1902 BUR 
16. 

(10) Identity of properly Is a question 
relating to execution. AIR 1908 Mad 433 
(435): (1968) 2 Mad U 472. (AIR 1950 
All 186, Dissent, from.) 

88. Setting aside sates in execution.-— 

(I) If a judgment-debtor seeks to sel 
aside a sale on the ground of an irregulari- 
ty, his application Is covered by Order 21. 
Rule 90, but If he seeks a declaration 
that sale was null and void, he could get 
relief under Section 47. A sale attended 
with an irregularity has to be sel aside; 
whereas in a null and void sale only a 
declaration to that cfTccl may be neces- 
sary, if at all. Absence of the attach- 
ment as a condition precedent to the sale 
of the property is only an irregularity 
may be a material irregularity, which does 
not vitiate the sale imless si^slantial 

IVoL 2.1 3 A. M. 57 


Injury is caused to the judgment-debtor. 
Where the objection of the judgment- 
debtor under Section 47 that the sale with- 
out attachment is Illegal, unaccompanied 
by an application for slay of the sale 
could not be disposed of before the pro- 
perly is put to sale, there is no option 
left to the Court than to direct that tlio 
judgment-debtor should file an objection 
under Rifle 90 of Order 21 and chalJengo 
the legality of the sale in accordance with 
the provisions of that rule. AIR 1063 All 
320 (328, 829): 1963 All U 204 (DB) ♦ 
AIR 1905 Andh Pra 215 (217): (1964) 2 
Andh LT 190 • 1959 Andh LT 436 (438), 
(Totd absence of proclamation — Case comes 
within Section 47 If there is only defect 
In proclamation, it is only an irregularity 
falling within ambit of Order 21, Rule 90.) 


(2) As between the judgment-debtor and 
a decree-holder an objection to the sale 
In execution of the decree or an applica- 
tion to sel it aside is one in execution and 
must be determined in execution. AIR 
1956 SC 87 (91): 1955-2 SCR 938 • AIR 
1945 Bom 386 (388) (DB) • AIR 1944 Cal 
381 (381) • (1911) 34 Mad 417 (418) • 
MR 1934 Nag 21 (27): 31 Nag LR 67 • 
AIR 1931 Pat 97 (98) • AIR 19.59 Ker 382 
(384); 1959 Ker LT 147 (DB). 

tSee however AIR 19.39 Lah 405 (406): 
ILR (1939) Lah 116 (DB).] 

(3) The power to set aside the sale, b 
cases where the grounds for so .sctlbg it 
aside fall within Order 21, Rules 89, 90 or 
Oil IS circumscribed by those provisions 
MR 1962 All 361 (364) • AIR 1957 Andh 
Pra ,38 (40) • AIR 1952 Mad 377 (380) 
(DB) • AIR 1948 Cal 203 (204): ILR (1948) 
2 Cal 278 (DB) • MR 1939 Nag 241 (242) 
(DBl. 


(4) An application to sel aside a sale on 
grounds not wilhm the pur\’iew of 0. 21 
Rule 89, 90 or 91 must be dealt ^ith 
under this section independently of those 

i provisions. AIR 1950 Cal 682 (.583): ILR 
1951) 1 Cal 216 • AIR 1941 Pat 566 (570) 
DB) ‘AIR 1965 Pal 427 (436): 1965 

ILJR 636 (FB) ♦ AIR 1961 Pat 508 (511 
612) (DB), (Execution of decree in con- 
travention of Section 48 — Sale is not 
nullity — Sale can be set aside under Sec- 
tion 47, withm period prescribed.) ♦ MR 

^5. 16): 1957 Pat LR 9 

(DB). 

(5-6) Application by person claiming to 
be successor-in-intcrest of judgment-debtor 
on ground that the judgment-dcblor had 
no saleable interest in the properl f lies 
under Section 47 — Separate suit does not 
lie. AIR 1968 Pat 32 (34) (DB). 

(7) Where the Court nas jurisdiction to 
sale held in contravention of some 
provision of law can be avoided before its 
confirmation by an application under Sec- 
tion 47 on that ground. But after its con- 
nnnation the sale can only be avoided on 
the applicant's showing that owing to 
fraud or other reason he was m ignorance 
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o; the sale proceedinf’s preliminary to sale, 
AIR I9a3 Raj 51 (53): ILR (1952) 2 Raj 
708 {Fh) * AIR 1947 Pat 461 (462): 26 Pal 
201 (FB). 


(8) Where Ihe sale is nb initio void, no 
elTect can be lo it and the fact thal 

objeclion is raised and the illej»ality is 
brought to the notice of the Court after 
the sale is conlirmed does not make any 
difference. The matter can be gone into 
and decided by the executing Court. AIR 
1956 Pepsii 77 (77) * AIR 1958 Bom 278 
(278): ILR (1058) Bom 633 ♦ AIR 1963 
Mad 201 (201, 202): (1963) 1 Mad U 
65. (Security cannot be demanded for 
that part of petition falling under Sec* 
tion 47.) * AIR 1960 Madh Pra 76 (78)j 
1960 Jsib LJ 461 (DB). 

[See also AIR 1904 Orissa 91 (92, 93). 
(Sale voidable — Application fUed after 
expiry of 30 days is barred,)! 


(9) Wherever there is a defect in the 
Service of a s-ale notice under Order 21, 
Rule 66, C. P. Code, a»d the judgment* 
debtor in his petition for setting aside the 
snle relies on it itnd also puts in Sec* 
tion 47. C. P. Code, a second appeal wU 
lie. (1959) 2 Mad U 212: 72 Mad LW 

138, 


( 10 ) Executing Courl ordering sale of 
phunlUfs properly and transferring Uic 
proceedings to Collector under Section 68 
to elTecl the side — Sale proceeding m 
reaped of same property already pend* 
inc before Collector in some other execu* 
lion proceeding — Property sold in pend* 
inc execution proceeding — Suit by plain- 
lilT to set aside sale held not 
Question laised in suit related lo validity 
of sale held by collector and executing 
Courl luis no jurisdiction lo determuie the 
validity. ILR (1958) Mys 432* 

(11) Judgment'deblor preferring objec* 

lions againsl sale of property in 
lion of ex parte decree and also staling 
Uial he has applied for setting aside ex 
parte decree — Executing Court stayi^ 
confirmation of sale — Ex parte dec^ 
set aside — Objection in execution that 
decree having been set aside e»®cutio^alo 

sale holdiiiR lliut obleclions 
Order 21 Rule 90 were time barred 

Held. Section 47 was appropriate 

S- law and execulinR Court was not bojd 

mentdebtor had 

not merely conduct of sale. AIR 1985 Eu”! 
880 (382, 383): 1906 Cur U 168. 

SO Fraud In exeenHon 
(It Where a ludamenl-debtor Impeaches 
u/iifv nf an execution sale* not on 
{hi Tom^of^raud In the publishinR and 
wnd^cltaK of the sale, but on the ground 
If fraud In execution proceedings which 

Iraceded and led up to the sale, the 
Srr« «« between the parties Is one falling 

^thin this section and not under Order 21| 


Rule 90. AIR 1947 Cal 132 (133): ILR 
(1946) 1 Cal 87 ♦ AIR 1941 Pat 566 (570) 
(DB) * (1906) 28 All 681 (682, 683) * (1909) 
33 Bom 698 (702) * (1892) 19 Cal 683 
(689): 19 Ind App 166 (PC) • (1890) 17 
Cal 769 (772, 777) (FB) ♦ AIR 1930 Mad 
489 (489) * AIR 1961 Punj 495 (496, 497)} 
ILR (1960) 1 Punj 83. (Application under 
Section 47 to set aside sale after Its con- 
firmation on ground that sale was held 
without notice under Order 21, Rule 66 
(2) or thal fraud was practiced on execuU 
ing Court is maintainable — Such a sale 
is a nullity.) 

(2) This section does not apply to a 
party to the suit who had no notice of 
the execution proceedings and againsl 
whom an adverse order had been passed 
in the execution proceedings, AIR 1956 
Bhopal 62 (63). 


40. Freud In poblisliing end eondDCtlag 

the selc. — ( 1 ) When the order de- 
iides a question arising between 
lie parties to suit in which the decree 
iras passed and there was a judicial deci- 
lion binding on the parties, order falls 
mder Section 47. AIR 1965 Assam 21 (23, 
>6. 27): ILR (1965) 17 Assam 140 (DB). 

(2) An application lo set aside a sale 

or fraud in publishing and conducting the 
laie as between tlie parlies falls under 
his section. AIR 1031 Pal 97 (98) • 

1963) 1 Mys LJ 448. (AUegaUon of fraud 
)y decree-holder in conduct of sale by 
lUppression of notices and processes — • 
application fulls under Order 21, Rule 90 
ind not under Section 47.) 

(3) If the question is one covered by 
>rder 21, Rule 90. it is only an appeal- 
ible order though It may fall under Se^ 
fion 47 also. AIR 1942 All 257 (268): ILR 

(1942) All 237. ^ ^ , 

[See however AIR 1955 Cal 63 (64)J 

(3) Application to set aside sale on ihe 
ground of fraud comes .«°der Order 21, 
Rule 90 AIR 1953 Punj 118 (120). ILn 
1953) Ihml 609 (DB) ♦ AIR 1929 Nag 130 
MN«rLR 68 - AIR 1928 Alt 354 

354). 

.* (4) Service of notice imder Order 21, 
Rule 66 (2) served on person who was a 
granger lo judgment-debtor, due to mis- 
take not of Court but of bailiff of Co^ 
— There is no question of illegality but 
mly an irregularity — Irregularity is mate- 
rial Irregularity, if It has led lo non-ap- 
;)earance of judgment-debtor — It 
jregularity hi publication of sale 
per remedy to gel the sale set aside is 
not under Section 47 or by a separate suit 
but bv an application under Order 2l,R.w. 
AIR 1959 Bom 178 (179, 180): 60 Bom 

LR 482. 

(5) Order passed on application 
Order 21, Rule 66 may in some cases he 
one under Section 47 — Omission of lime 
and place in sale proclamation — * Order on 
ludgmenl-dcbtoris application to set aside 
Ule on ground that it is nuU and void, 


pnie Codo of] Giyil Procedure^ 1908 


[S 47 N 41^1 899 


Secdon 47 — Note 40 (contd.) 

falls under Section 47. AIR 1965 Assam 

21 (23): ILR (1965) 17 Assam 140 (DB). 

(6) An application to set aside a sale 
on grounds not within Order 21, Rules 90 
and 91 falls under Section 47 only. Madh 
BU 1955 HCR 1137 (1138) * AIR 1919 

Pat 396 (398) (DB) • AIR 1937 All 407 
(410) (DB) * AIR 1967 Kerala 163 (109): 
1967 Kcr LT 238 (DB). (Selling aside 

Court sale which is voidable on ground of 
material irregularity or fraud committed 
otherwise than in publishing or con- 
ducting the sale.) • AI RI965 Ker 99 (100)) 
1964 Ker LT 209. (Failure to alTix pro* 
clamalion on the property is illegalitv and 
not a mere irregularity.) 

41. Want of notice under O. 21, Rr. 10 

and 22. — (1) An objection against a sale 

in execution of a decree on the ground that 
no notice was served on the judgment* 
debtor under Order 21. Rule 22, falls under 
this section. AIR 1947 Pat 454 (459): 26 

Pat 340 (FB) • AIR 1954 Pat 429 (431) 

(DB) • AIR 1931 Cal 555 (556): 58 Cal 
825 (DB) * (1910) 5 Ind Cas 390 (393, 

394) (DB) (Cal) * AIR 1924 Mad 431 (436, 
437); 47 Mad 288 (FB). 

[See AIR 1969 Put 251 (253) (DD). 

(Objection to execution which could be 
taken under Order 21, Rule 22, if not taken 
cannot be agitated under Section 47, Civil 
P. C.)l 

(2) Where iioUce under Order 21, R. 22 
is not necessary the question of selling 
aside stde on that ground is not one under 
this aectluo. AIR 1924 Pal 111 (112): 2 

Pul 010. (DBl * AIR 1065 Raj 155 (160): 
1904 Raj LW 60. 

(31 The question of the irregularity or 
illegalitv of a notice under Order 21, 
Rule 10, and Its elTect upon execution pro- 
ceetlings nnd sale is, as between the parties, 
one thui must be determined under this 
♦ecliun. AIR 1020 Lah 251 (253) * 1958 
MPC U6 (147). 

42. Purchase by decree-holder wllbout 

peru)k«»sloo.^ (1) A judgment debtor, seek- 
ing tu set aside a sale of his land on the 
ground that the decree-holder has pur- 
chased U without pennUslon to bid must 
proceed only under this section. AIR 1922 
PC 330 (338); 49 Ind App 312: 1 Pat 733 • 
ILR (1050) Trav Co 1130 (1187) (DB) * 

AIR 1958 Mad 822 (823) (DB) • AIR 1932 
Cal 072 (674): 59 Cal 956 (DB). 

Sale In contravention of stay order.— 
(1) An applicotion to set aside a sale held 
to contravention of a stay order is, as 
between the parlies to the suit, one under 
thb section. AIR 1946 Cal 45 (46, 47) • 
AIR 1942 Pat 146 (147) • AIR 1926 All 457 
(459) (DB). 

[See AIR 1963 All 319 (320): 1961 All LJ 
951 (DB). (Execution sale In contraven- 
tion of slay order — - Objection regarding 
existence of sole as well as Its legality — 
Can be dealt with partly under Section 47 
and partly under Order’ 21. Rule 90.)3 

(2) Where the original application for 


stay as well as the order fop stay Is with- 
out jurisdiction, an application to set aside 
the sale on Ihe ground of its being one in 
contravention of the slay order is not ono 
under Section 47. AIR 1928 Bom 189 
(190): 52 Bom 290 (DB). 

[See however AIR 1942 Pat 146 (148) 
(DB).] 

(3) Court has inherent power to set 
aside proceedings taken after stay order 
but before order Is brought to its notice. 
(1968) 1 Andh LT 321 (325). 

44. Sale not warranted by decree. — ( 1 ) 

The proper procedure lo set aside a sale 
On the ground that it Is not warranted by 
Ihe terms of the decree or that it was held 
in contravention of the directions contain- 
ed therein is, as between the parlies lo the 
suit, by an application under this section. 
AIR 1956 SC 87 (91); 1055 2 SCR 938 • 

AIR 1958 Ker 78 (79) (DB» • 1957 BLJR 

414 (416) (DB) • AIR 1952 Bora 438 (440. 

443); ILR (1952) Bom 1056 (DB) ♦ (I9l2) 

13 Ind Cas 133 (134) (DB) (.Mad) • AIR 
1961 Cal 422 (430). 

[But see AIR 1925 All 236 (237): 47 All 
304 (DB) • AIR 1957 Orissa M (17): ILR 
(1956) Cul 630 (DB).] 

45. Sale wlllioiit Jurisdiction. — ( 1 ) 

Even where the sale is held sviihoui Juris- 

diction a parly seel^ing lo set aside the 
sale on that ground must do so under this 
section. Madh BLJ 1955 HCR 503 (504) 
(DB) ♦ AIR 19.50 Cal 287 (291) (DB) * 

AIR 1941 Pul 566 (508) (OB) ♦ AfR I9l5 
Cal 268 (271) (DB) • (1890) 12 .All 440 

(446) (FB). (Judgment debtor dead at 

time of sale.) • AIR 1924 .All 261 (262. 

263); 46 All 153 * (1890) 17 Cal 699 (704) 

(FB). (Property outside lemlorial juris* 
diction.) 

[But see AIR 1957 OrtM 14 (17): ILR 
(1956) Cut 630 (DB).] 

(2) Deposit of decretal ainuiint mid costa 
by decree-holder before confirmation of 
auction sale — Decree stands satisfied — 
Subsequent confirmation b without juris- 
diction and sale Is not in execution, dis- 
chan?e or salisractlon of decree Sale is 
void and obicctlon to it foils under Sec- 
tion 47 and is not barred by Order 21, 
Rule 92. AIR 1967 All 258 (259). 

46. Other grounds for setting aside sale.^ 
(1) A judgment -debtor may ^eek to set 
aside an execution sale by an application 
under this section on the following 
grounds : 

(a) Where the receiver of an insolvents 
estate seeks to set aside an execution sale 
on the ground of a prior adjudication of 
the debtor. AIR 1935 Cal 503 (504): 62 
Cal 457 (DB). 

(b) Where the OfiTlcial Receiver of an 
insolvent's estate seeks to set aside an 
execution sale of insolvent’s property on 
the ground of want of notice to him under 
Order 21, Rule 22. AIR 1941 Mad 606 
(607) (DB). 

(c) An objection that the sale In execu- 
tion was void because the previous sane- 
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lion for such sale of a particular authority 
necessary in the case was not obtained. 
AIR 1942 Mad 509 (610) (DB). 

tSee AIR 1960 Ker 69 (73, 74): 

1959 Ker LT 642. (AIR 1925 Mad 318 and 
AIR 1951 Mad 986, Rel, on.)] 

(d) Where the sale is soui^ht to be set 
aside on the ground of failure of the pur* 
chaser to make the deposit of 26 per cent, 
required under Order 21, Rule 84. AIR 
1951 Cal 319 (319) * AIR 1964 Ker 68 (74. 
75): 1963 Ker LT 635. (Per majority.) 

(e) Where the sale is to be set aside on 
the ground of want of 75 per cent under 
Order 21, Rule 85. AIR 1957 Ail 558 (660). 

47. Mlscelinncous. — (1) The following; 

(fucstions come within the section : 

(a) An order deciding whether a decree 

is time-barred or not. AIR 1955 Kutch 
9 (9) * AIR 1924 Pal 683 (685, 686) (DB) 
• AIR 1929 All 287 (287): 51 All 040 
(DB) * AIR 1930 Mod 801 (801) (DB) * 

AIR 1964 Orissa 170 (173): (1964) 6 OJD 

21. 

(b) An order directing execution to issue 

or refusing to execute a decree. ILR (1954) 
Madh B 454 (459). (Order directing 
the execution to proceed.) * AIR 1915 PC 
88 (89) • AIR 1927 All 674 (576) (DB) • 

AIR 1937 Cal 425 (426) (DB) AIR 1935 
Mad 647 (648) AIR 1926 Pat 202 (203): 
4 Pat 696 (DB) * AIR 1963 Guj 1 (2): 

(1962) 3 Guj LR 1032. (Order under 0. 21, 
Rule 23 for execution of decree.) 


(c) The determination of a question in 
execution as to who Is the legal represen- 
tative ol a party to the suit. AIR 1952 Pal 
333 (335): 27 Pal 848 (852) (DB) • AIR 
1925 All 578 (579): 47 All 365 (DB). 

(d) A question relating to restitution 
of property or refund of money. AIR 1950 
Mad 317 (318) * AIR 1957 Punj 307 (309) 
• AIR 1933 All 429 (430, 431) (DB) • AIR 
1923 All 394 (396): 45 All 369 (FB) * AIR 

1931 Cal 779 (781) (DB) • AIR 1931 Mad 
688 (689, 690) ♦ AIR 1939 Nag 101 (102): 
ILR (1939) Nag 492 ♦ AIR 1966 SC 1477 
(1486): (1966) 2 SCR 436. (Application for 
restitution is an application 

of decree. AIR 1934 All 626 (FB) and ^ 

1932 Cal 308 and AIR 1928 CM M6 ^d 
AIR 1947 Nag 239 and AIR }958 

(FB), Overruled.) • 1955 Raj LW ^ 

|l965) 16 Raj 170. 

fruits of decree by order of 

culing Court has power under SwUon 161 

read with Section 47 to make resUtuUon 

and separate suit is not m.p 

[Following are deemed not to ^ 

good law in view of AIR 1966 SC 1477 ^ 
AIR 1930 Bom 132 (134): 64 Bom 162 
AIR 1917 Mad 217 (2171 (DB).] 

(dd) Question relating to satisfaction ^ 
decree for restitution of conjugal rights. AIR 
1966 Punj 606 (607): 1965 Punj LR (Supp) 

^^(e)^ An* application by the decree-holder 
for restoration of property, in a c^ 

where a mortgage decree U re-opened and 


a new decree is passed under Section 36 
of the Bengal Money-lenders Act* AIR 
1954 SC 409 (411): 1955 SCR 150. 

(ee) Question whether decree against tar* 
wad is not executable as member of tarwad 
has obtained assignment of decree, con- 
tention being that decree has been dis- 
charged. 1968 Ker LT 97: 1958 Ker U 190. 

(f) An order determining a question re- 
lating to the satisfaction of a decree. AIR 
1948 PC 12 (14): 74 Ind App 264: ILR 
(1948) Mad 605:- ILR (1047) Ear (PC) 410 
• AIR 1958 Madh Pra 333 (336) (DB) • 
AIR 1954 Cal 105 (107, 108) (DB) • AIR 
1943 Nag 336 (339): ILR (1944) Nag 370 
(DB) • AIR 1942 Mad 260 (265): ILR 

(1942) Mad 360 • AIR 1930 PC 86 (90) • 
AIR 1918 All 339 (341) (DB) • AIR 1919 
Mad 840 (841) (DB) • AIR 1938 Nag 363 
(364) * AIR 1961 SC 272 (276): (1961) 1 
SCR 691 * AIR 1061 All 91 (92). 


[But see (1882) 4 All 420 (422) (DB) • 
AIR 1914 Oudh 147 (148): 17 Oudh Cas 
14 • (1908) 11 Oudh Cas 144 fl46, 147) • 
AIR 1915 Oudh .171 (172).] 

(g) Question of compensation payable by 
a judgment-debtor in possession or a 
decree-holder in possession of the mortgag- 
ed property in respect of waste committed 
by him. AIR 1953 Trav-Co 77 (85. 87): ILR 
(1952) Trav-Co 784 (FB). (1950 Trav-Co 

LR 260, Overruled.) • AIR 1955 All 223 
(224) (DB)»AIR 1933 Mad 825 (832): 67 
Mad 49 (DB)*AIR 1936 Lah 170 (171)* 
AIR 1924 Pat 362 (364) (DB)*AIR 1946 
Mad 179 (180) (DB). (Decree-holder in 
possession.) 


[But see AIR 1933 Lah 166 (168) • AIR 

.937 Mad 879 (881).] 

(gg) The question, of any change, or 
ilteration in the property, or deterioration 
laused by any act of the judgment-debtor 
ifter the passing of the pre-emption decree 
5 clearly one relating to the execution, di^ 
barge or satisfaction of the decree ana 

las to be enquired into 

utinf? the decree. 1969 Jab LJ 126. 1959 

IPU 164. 

(h) Enquiry regarding substituted share 
f ludmnent-debtoris property or accretioiw 
0 his property. AIR 1922 PC 64 (65): 

Pal 378: 49 Ind App 139 • AIR 1917 
»at 253 (257): 2 Pat L Jour 496 (DB) • 
JR 1925 PC 86 (88): 62 Ind App 137: 49 

lorn 233. ^ ^ . 

(i) Questions relating to the enforcem^t 
f security or relating to orders requiring 
ecurity under Order 41, Rule 6, but not 
n order refusing to extend time for 
omishing security for stay of execution 
nd directing the sale of the properly in 
efault of furnishing security. AIR 19o3 
'rav-Co 364 (366) (DB) • AIR 1918 Mad 
42 (442): 41 Mad 327 (DB) • AIR 1930 
•at 108 (109, 110): 8 Pal 801 (DB) • AIR 
951 Assam 147 (147, 148); ILR (1951) 

QSQ /nni /OrHAF rafusina to 


extend time.) 

(j) Order under Order 20, FMe 11 (2) 
(as amend^ by Nagpur High Court) grant- 
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ioR instalments. 1957 MP LJ 191 (191i 

192) (Naff) (DD). 

(k) Execution of mortffaffe-decree — 
Direction as reffards order of properties to 
be put to sale Question relates to 
execution. (1957) 2 Andhra WR 385 (387). 

(l) Suit by A, reversioner of X, challcng- 
inff alienation of X*s property made by his 
widow during her lifetime — • Subse<iuenl 
suit by B claiming to be adopted son of 
X — A’s suit decreed — B’s suit dismissed 

— Appeal by B against dismissal — Sale 
of certain property by A to G pending 
appeal — • Compromise decree In B’s appe^ 
providing that appeal shall stand dismissed 
against G and rights of G shall not bo 
affected by compromise — G dispossessed 
in execution of decree by B — Applicat 
tion by G under Order 21, Rules 09 and 
101 for restoration of possession — Held, 
that effect of compromise decree was that 
plea of lis pendens was not available to 6 

— Held, further that Section 47 applied 
and B was bound to restore possession to 
G: AIR 1967 Andh Pra 277 (279) (DB). 
(A. A. O. Nos. 25 and 26 of 1964, dated 
29th January, 1966 (A, P.), Affirmed.) 

(m) Claim of Income-tax department for 
determination of its interest — Depart* 
ment entitled to agitate question of prio* 
rity — Custody Court boimd to determine, 
(1963) 67 Cal WN 266 (268): (1963) 48 ITR 
653. 


(n) Order by the executing Court refus* 
ing to amend decree in accordance with 

S rovisions of Himachal Pradesh Debt 
eduction Ael, 1953. AIR 1962 Him Pra 
32 (35). 

(o) Court ordering a warrant for pos- 
session to be issued even though it was 
not proper for it to do so. (1963) 4 Guj 
LR 710: ILR (1963) Guj 827. (Decree 
amended in execution — Execution of 
amended decree — Decree cannot be 
executed since under guise of 
adjustment decree could not be amended.) 

(p) Question as to validity of assignment 
of decree arising between assignee and 
Judgment-debtor. 1960 Kcr LT 281: 1960 
Ker LJ 183. (Separate suit is barred.) 

(q) Objection that decree has been 
extinguished under Section 16 of the 
Bombay Agricultural Debtors Relief Act 
AIR 1954 Eutch 19 (19). 

(r) Order on objection under Order 21, 
Rule 6 «— Order is appealable imder Cl. 10 
Letters Patent (MP). AIR 1959 Madh Pra 
188 (189): 1968 Jab LJ 749. 

(s) Application under Order 21, Rule 2 
is one under Section 47. AIR 1959 Mys 
55 (156, 166): 36 Mys LJ 539. (Applica- 
tion cannot be treated as suit — Ordei 
converting it into suit it not appealable.) 

(t) Where the decree was executable 
before tbe expiry of 15 days granted in the 
deciet. (1963) 29 Cut LT 694. 

(u) Decree for pre-emption of certain 
land — Allotment of another piece of land 


[I 


in consolidation proceedings — Decree- 
holder applying for possession of allotted 
land in execution — Execution Court can 
decide and grant such possession. ILR 
(1963) 1 PunJ 872. 

(2) The following are questions not relat- 
ing to execution, dischaige or saB.’^faclioo 
of the decree: 

(a) An order made by a Court exercis- 
ing a power given to it by a provision 
in a scheme framed in a scheme suit 
AIR 1947 Bom 462 (463, 464): ILR (IW?) 
Bom 461 (DB) • AIR 1941 Cal 618 (62lJ 
(DB) • AIR 1926 PC 155 (156). 

[But see AIR 1914 Low Bur 226 (228) 
(DB).3 

(b) An order restoring execution which 
was dismissed ns partly satisfied. AIR 1963 
SC 23 (27): 1953 SCR 136. 

(c) A proceedmg to recover back posses- 
sion of property in the possession of Iho 
decree-holder purchaser, which sale in his 
favour was set aside under Section 23. 
Madras Agriculturists’ Relief Act, is not a 
proceeding relating to execution, dischnigs 
or satisfaction of tbe decree. AIR 1958 
Eer 84 ( 85). 

[See also AIR 1967 Kerala 97 (102): 196? 
Ker LT 629 (DB). (Proceedings subse- 
quent to confirmation of sale md relating 
to rcdelivery of property in execution of a 
decree — May or may not be a mattei 
relating to execution, discharge or satis- 
faction of a decree within the section.)] 

(d) Question of compensation claimed 
by the decree-holder lessor for the removal 
of temporary construction which was nol 
included in the decree for ejectment dues 
not relate to execution, satisfaction or dis- 
charge of a decree and is not covered by 
Section 47, Civil P, C. AIR 1961 All 84 
(85). 

(e) Execution ’consigned for default’ in 
payment of process-fee — No question 
relating to execution, discharge or satisfac- 
tioQ of decree, held determined. AIR 1965 
All 589 (590): 1965 AU LJ 849. (Ordei 
does not amount to decree and is nol 
appe^able.) 

(f) Tbe dispute as to possession of the 
property which tbe auction-purchaser 
purchased can in no sense be regarded as 
a matter connected with the execution, dis 
charge or satisfaction of the decree. 
Obtaining of possession by the purchasei 
is wholly independent of tbe execution of 
the decree. AIR 1968 Bom 98 (99, 100) 
69 Bom LR 502. (AIR 1963 Mad 450. Dis- 
sented from.) 

(g) Order allowing application of decree- 
holder under Order 21, Rule 66 for reduc- 
tion of upset price in sale proclamation 
— Order does not relate to execution, dis- 
charge or satisfaction of decree and does 
not fall under Section 47. AIR 1966 Andh 
Pra 162 (153): (1965) 2 Andh WR 481 
(DB). (Order is not appealable — Appeal 
filed against order treated as revision as it 
involved a point of law.) 
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(h) Dispute between decree-holder 
auction-purchaser and his assigns, regard- 
ing money deposited by judgment-debtor 
to sol aside sale — Dispute does not relate 
to execution, discharge or satisfaction of 
decree. AIR 1967 Ker 86 (86): 1966 Ker 
LT 160. (Executing Court allowing 
assignee to withdraw amount — - No appeal 
lies.) * AIR 1967 Kerala 83 (84): 1966 Ker 
LT 291. 

(i) Kerala Tenants and Kudikkidappukara 
Protection Act (VTI of 1963). Section 6 

(2) — Application to receive deposit end 
record satisfaction ol pajTnent required by 
Section 0 (2) — Payment or deposit under 
Section 6 (2) is not payment towards 
arrears of rent or towards decree for such 
arrears — Application therefore, does not 
fall within Section 47 of C. P. Code. 1966 
Ker LJ 97.5. 

(j) No direction decree as to disposal 
of money deposited into Court — Some 
amount attached in execution of decree — 
Except as to such attached amoimt execut- 
ing Court cannot, even in exercise of it* 
inherent powers, order disposal since that 
is not a mailer relating to execution, dun 
charge or satisfaction of decree. AIR 1967 
Ker 193 (194): 1967 Ker LT 1148. 

(k) Order of executing Court undef 
Order 21, Rule 95 directing deliver? ol 
possession to decree-holder o«clion-pw- 
chaser. 1965 Raj LW 474: ILR (1966) 16 
Raj 77. (AIR 1926 Cal 798 (FB). Dissent 
from; Dissenting view of Stanley C. in 
ILR 31 AH 82, Held. Impliedly overruled 

by ILR 16 Cal 082.) 

(l) QuesUou whether there ii mi^ 
take in the decree which Is alleged to be 
not in accordance with Judgment. AIR 
1963 Tripura 55 (56). 

48. be delcrnilned by lb« Court 

executing tbe decree and not by a sepa- 
rate suit”.— (1) All objections that can be 
raised in execution under this section shall 
be determined by the Court executing the 
decree and not by a separate suit. AIK 
1953 SC 614 (616): 1964 SCR 235 - AIR 
1965 Trav-Co 61 (64) (FB) * ILR 19M 
Hyd 437 (439) • AIR 1915 PC 88 (89) 
AIR 1931 Bom 114 (118) 'AIR 1933 Mad 
160 (167): 56 Mad 447 (DD) ‘ Am 1931 
Rand 117 (121): 9 385 (FB) AIR 

1965 Pat 427 (433, 434, 435): 1965 
635 (FB) * 1962 All WR (HO 643 (6«) 
AIR 1962 Madli Pra 62 (63) : 19M 

sS£kS * r S' 

Recording to specification — - PlamtifT com* 

SlaSnc waU aad filing suit for recovery 

- Section 70 of Contract Acl 


held attracted and suit is not barred under 
Section 47, C. P. C.) • 1960 Ker LT 281: 
1960 Kei LJ 183. (Suit by assignee of 
decree whose execution petition is dismis- 
sed, for declaration that he is entitled to 
execute decree is barred.) • 1959 Andh LT 
214 (216) (DD). (Setting aside sale on 
ground of illeg^ty — Suit is barred.) • 
AIR 1959 Patna 13 (14, 15. 16): 1957 Pal 
LR 9 (DB). (Ex parte decree set aside 
against minor sons Decree against father 
— Execution and sole — Objection by 
minors that property included Uieir shares 
falls under Section 47 — Separate suit if 
barred.) • 1968 AH WR (HO 95. 

[See 1967 All WR (HC) 511 (512). 
(Failure to raise objection to validity of 
execution sale Subsequent suit by judg* 
menl-debtor for declaratioq Uiat sale was 
null and void it barred hr constructive 
res judicata.)] 

[Sec also AIR 1967 Cal 541 (545) (DB) 
(Terms of compromise in consent decree 
not relating to suit cannot be incorporated 
in operative part of decree and cannot bo 
enforced in execution. AIR 1919 PC 79, 
Re), on.)] 


(2) The bar of suit applies not only 
where the questions are raised by a part? 
as plainlifT in a suit, but also to such ques- 
tions raised in defence to n suit. AIR 1929 
Cal 374 (379): 57 Cal 403 (FB). (Over- 
ruling 24 Cal 355; 20 Cal 940; 7 Cal WN 
67; 4 Ind Cas 168 (Cal); AIR 1922 Cal 
311 ^ The decision in AIR 1929 Cal 247| 
66 Cal 467 to the contrary must also be 
considered to be no longer law.) • AIR 
1927 Cal 106 (108): 63 Cal 837 (DB) • 
(1910) 7 Ind Cas 457 (458) (Bom) • AIR 
1931 Nag 27 (28. 29) • 1939 All WR fCC) 
94 (95). 


[See AIR 1963 Ker 217 (218). (Two 
decrees on same cause of action agalMl 
same person — Later decree cannot be 
challenged in anoUicr action on groxmd ol 
mistake in iU adjudication — Matter decid- 
ed U decided once for all.)] 


(3) Judgment-debtor filing application 
ndcr Section 47 on ground that property 
■as not liable to sale — Appliailion treated 
5 one under Order 21, Rule 00 and dis- 
Jssed as barred by time — Question 
hether suit was proper remedy neithei 
used nor adjudicated upon — Suit by 
idgment-deblor against decree-holder 
)r declaration that properly was not liable 
I sale — Defendant held was not estopped 
om pleading that the suit was barred 
Oder Section 47. AIR 1960 Madh Pra /6 
n): 1960 Jab LJ 461 (DB). 

(4) Where the defendant has been kepI 
ol of knowledge of the execution procew* 
tgs, until after the suit has been brought, 
Y the fraud of the decree-holder, he could 
dse such objections by way of defence to 
le suit. AIR 1932 Cal 825 (827): 59 Cd 
>42 (DB) • 1967 BUR 414 (416) (DB) ■ 
IR 1929 Cal 247 (249); 66 Cal 467 (DB). 
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[Bui see AIR 1921 Mad 279 (280) (DB) • 
(1909) 32 Mad 242 (252) (FB) * (1909) 1 
Ind Cas 193 (194) (DB) (Mad).] 

(5) Delendonl successfully’ contesling 
execution procecdiiiR on ground that decree 
contemplated enforcement of claim by 
separate suit — Such suit by plaintilT can- 
not be objected to as barred by ^>gc> 
lion 47, C. P. Code. AIR 19i>4 Madh Pra 
124 (125): 1903 Jab LJ 181 (DB), 

(6) Compromise in execution where 
minor is a parly without sanction of Court 
^ Minor can avoid compromise by an 
application under Section 47 — Separate 
suit for tile purpose is barred. AIR 1904 
Raj 92 (98): 1904 Raj LW 457 (DB). 

(7) Where a person lias moved the 
Court on an application under Section 47 
and invited a decision he cannot subse* 
qucntly turn round and say, because Ibe 
decision went against him, that the Court 
Was not competent to deal w'ilh the matter 
under Section 47. AIR 1944 Cal 53 (54) • 
AIR 1959 Pat l3 (14. 15. 10): 1957 Pat 
LR 9. 

(8) Wlicre it was found that Uie pell* 
lions impeaching the decree and Court 
sale were not inuinlniiiablc, Uie orders dis- 
missing the petitions cannot operate as ba; 
to the suit, I960 Kcr LJ 485 (DB). 

(9) The executing Court can lake nolo 
Of altered circumstances after tlic passing 
of tlie decree. AIR 1952 Mad 125 (120). 

tSce AIR 1904 Mad 53 (58): (1963) 2 

Mad LJ 162 (FB). (Parlies have right to 
enter into compromise during execution 
proceedings. Held, impliedly overruled by 
AIR 1960 SC 470 ns interpreted AIR 1962 
Mad 817.)] 

(10) A decree passed in a suit negative 
log the bar under this section is not a 
nullity or one passed without jurisdiction 
AIR 1951 Trav-Co 171 (1) (171) (DB). 

[But see AIR 1950 Cal 317 (319) (DB)J 

(11) Dispute by garnishee — Issue has 
to be determined in execution proceedings 
themselves — Decree-holder cannot be 
directed under Order 21, Rule 133 (All) to 
file separate suit to get the point raised 
hy garnishee decided. AIR 1900 All 547 
(647): 1960 All LJ 123. 

(12) Action of decree-holder constituting 
lort outside scope of execution proceedings 

Application under section does not lie 
•- Remedy of judgment-debtor is a regular 
suit. AIR 1965 All 527 (530, 531): 1905 AU 
U 432 (DB). 

(13) Claim by vciidae from judgment- 
debtor that attachment of the properly is 
void •— Question can be raised only by ap- 
plication under Section 47 against vendor 

Objection so raised rejected — His 
suit to declare the allucbmcnl void is barr- 
ed by sccUon. (1963) 07 Cal WN 916 
1920). 

(14) Question as to validity of assign- 
®^t of decree arising between assignee 
end the judgment-debtor and relating to 


execution, satisfaction and discliargc of 
decree must be decided by executing Court. 
Separate suit by assignee for declaralion 
of validity of assignment is barred. 1900 
Ker LT 281: (1960) Ker LJ 183. 

(15) Sale void for non-coinpliancc with 
Order 21, Rules 84, 85 — Suil for declara- 
tion that sale void and lor recovery of 
proDcrlies is barred. AIR 1004 Kcr 08 
(75, 77, 78); 1963 Ker LT 635 (FB). (Per 
majority.) 

(10) A suil for redemption of a mortgage 
on the basis that the execution sale of the 
mortgaged properly is void, is barred under 
Section 47, C. P. Code as it raises a ques- 
tion relating to cxcculioii, disebarge or 
satisfaction of the decree. AIR 1903 Kcr 
258 (259. 201). 201): 1062 Kcr LT 818 (DB). 
(Fact that prayer Is only for declaralion of 
nullity and not for scUing aside voidJiblc 
*alc is no ground for bolding llial il is 
not a matter relating to excculion, dis- 
charge or salisfaclion.) 

(17) A suit to recover possession against 
Ibe defendants who liavc trespassed upon 
the plaintiff’s property is not hil by Sec- 
tion 47 (1) by reason of the decree grant 
ing a prohibitory injunction to the plain- 
tiff in a previous suit filed by hun for a 
declaration of his title and for a pcnnuncnl 
injunction against llic same defendants 
when they had previously atlcmpled to 
trespass upon llic said property. AIR I960 
Ker 127 (129): 1950 Kcr LT ItlO (DB). 

(18) Decree for redemption of mortgage 

and for possession against mortgagee K — 
Execution — Portion of land mortgaged 
found encroached upon by owner F of 
adjoining land — Denial of encroachment 
by F and K — Suil against F and K for 
recovery of portion is not barred by Sec- 
tion 47. AIR 1902 Pat 341 (342. 343); 

1962 BLJR 450 (DB). 

(19) Suil relating 1« properly — Legal 
representative of deceased defendant setting 
up their own independent title to property 
^ Court should implead them in Uieir 
personal capacity us well — Decree — Exe- 
cution — Separate suit hy legal representa- 
tives for asserting independent title is not 
necessary ■— TJiis can be done in execu- 
tion of the decree — Decision of Uie ques- 
tion would not be going behind the decree. 
1903 Ker LT 500. 

(20) Delivery of symbolical possession to 
decree-holder in execution — Suil for 
recovery of possession of property on the 
basis of excculion sale maintainable. AIR 
1969 Kcr 121 (122) (DB). (AIR 1959 Ker 
133, AIR 1958 Ker 309. Relied on.) 

(21) Suit for specific performance by 

subsequent contraclccs — - Earlier con- 
tractccs not impleaded Sale pendente 

lite in favour of earlier contraclccs — Not 
affected by decree in favour of siUisequcnl 
conlractecs — Suit for possession by ear- 
lier contractees held maintainable. 1962 
MPLJ 142. 
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(22) Suit for settinf? aside decree by 

major defendants on ground that minors 
were not represented by guardians is barr- 
ed. AIR 1961 Madh Pra 36 (37): 1961 

MPLJ 48. 

(23) Claim by auction-purchaser for 
mesne profit — Claim for continued oc- 
cupation of lands by judgment-debtor after 
extinction of his title to it at auction sale 
— Claim can be agitated only by separate 
suit, AIR 1966 Madh Pra 67 (79): 1965 
MPLJ 627 (DB). 

(24) Preliminary and final decree for 
sale of mortgage property — Property 
acquired in land acquisition proceedings — 
Mortgagee has right to claim mortgage 
money out of compensation which is sub- 
stituted security — Remedy of mortgagee 
is to execute his mortgage-decree and not 
fresh suit. AIR 1963 Mad 73 (74). (Where 
fresh suit is filed, Court can convert it into 
execution petition.) 

(25) Compromise decree for specified 
amount with charge on property and 
liberty to execute — Fresh suit to enforce 
the charge without executing the prior 
decree is barred. AIR 1969 Mad 106 (107)a 
(1958) 2 Mad U 612 (DB). 

(26) Award decree relating to divirion of 
properties of Aliyasanthana family — 
Award giving directions as to manner in 
which division should take place Execu- 
tion dismissed as time-barred — Suit to 
enforce directions in award decree held 
not barred, since it did not relate to exe- 
cution, discharge or satisfaction of decree. 
AIR 1960 Mys 193 (196, 197): 38 Mys U 
27 (DB). (Dismissal of execution as time- 
barred held did not operate as res judi- 
cata.) 


(27) Where a suit for declaration of title 
and recovery of possession has already been 
decreed, a fresh suit between the same 
parties for recovery of possession of the 
properly, filed on the grmmd that subse- 
quent to the delivery of possession in pur- 
suance of the previous decree, the defei^ 
dants have again trespassed, is barred 
under Section 47. The question of givu^ 
delivery of possession la an integral part 
of the decree itself and that must be dete^ 
mined by the executing Court (1963) 29 

Cut LT 236 :ILR (1963) Cut 393. 


(28) Execution sale against 6 annas tn- 
lerest of judgment-debtor in property — 
Property long ago partitioned and specine 
property allotted to judgment-debtor — 
Specific property never put up for sale and 
lever purchased — Judgment-debtor not 
laving any right title or interest in the 
roperty actuidly sold — Suit by decree- 
lolder for possession of specific property 
•Hotted to judgment-debtor, is barred, since 
ho matter fell within terms of Sec- 
iSi 47. (I960) 26 Cut LT 621. 


? 

1 


(29) Compromise decree — Money pay- 
able under, charged on property and made 
lecoverable by recourse to Court oi law 


— Money can be recovered by separate 
money suit and not by executing compro- 
mise decree. AIR 1964 Pat 24 (25). 


(30) Executioq proceeding against judg- 
ment-debtor and his surety — Surety bond 
executed by surely, under Section 146 — 
Surety raising objection as to his liabi- 
lity under bond — His objection dismiss- 
ed summarily ^ Surety filing suit to esta- 
blish claim ~ His suit is not barred 
under Section 47. AIR 1964 Raj 1 (3)i 

1963 Raj LW 473. (Summary dismissal 
of objection does not operate as res judi- 
cata — 28 Mad 117, AIR 1929 All 266 (2) 
and AIR 1930 Lab 399, Dissented from.) 


49. *^Deteriiilned”, meaning (1) 

The effect of the word ‘determined* is to 
give the Court executing the decree juris- 
diction to dispose of finally questions con- 
templated by the section by granting ap- 
propriate relief. AIR 1940 Pat 420 (422)9 
19 Pat 524 (DB) * AIR 1914 Mad 91 (93). 

(2) Even questions involving investiga- 
tion of complicated facts or difficult ques- 
tions of law can be decided by the Court 
under this section. AIR 1955 SC 376 (399)9 
1955-1 SCR 1369 * AIR 1956 AU 686 (687) 
(DB). 


[See AIR 1069 SC 575 (677, 578): (1968) 
2 SeWR 489. (Determination of any ques- 
tion within Section 47 is a decree. AIR 
1940 Pat 176, Overruled.)] 

[See however AIR 1962 Mad 126 (126).] 

(3) It is open to the Court to consider 
the application under this section on merits 
at the time of its presentation and dismiss 
it summarily. AIR 1951 Pat 372 (376) 

(DB). 

50. **Courl executing the decree,** mean- 
ing of. — (1) There is no warrant for the 

argument that the expression ‘Court execut- 
ing the decree* as used in Section 47 ef 
the Civil Procedure Code mea^ a ‘Court 
which is seized of an application for exe- 
cution of a decree at the instance of the 
decree-holder.' Section 47 enacts the sahi- 
tarv rule that all questions relating to exe- 
cution, discharge or satisfaction of the 
decree shall be determined not by a sepa- 
rate suit, but in execution of the decree. 
The power so conferred may not be limit- 
ed by any strained or artincial construc- 
tion of the words ‘Court executing the 
decree.' It follows that a question relat- 
ing to execution, discharge or satisfaction 
of a decree may be raised by the decree- 
holder or by the judgment-debtor in the 
execution department and that pendency of 
an application for execution by the decree- 
holder is not a condition of its exercise. An 
application made by the judgment-debtor 
which raises a question relating to execu- 
tion, discharge or satisfaction of a decree 
in a suit to which he or the person oi 
whom he is a representative was a party, 
is an application before the Court ®***^*r 
Ing the decree and must be tried in that 
Court. AIR 1967 SC 1193 (1196, llWj 
(1987) 1 SCR 147. ((1900) ILH 2S Mad 
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877: 10 MLJ 91, Approved, AIR 1066 PunJ 
606 Affirmed, AIR 1960 Punj 437, OvemU- 
ed.) 

(2) “The Court executinR the decree** 

does not include the Court which has exe- 
cuted the decree and has thereby become 
functus officio, or an Appellate Court. 
(1884) 10 Cal 638 (540) (DB) • (1900) 23 
Mad 377 (380) (DB) ♦ 1950 Madh DU 

(Bhopal) 114 (116, 117). (Appellate Court) 

* AIR 1916 Mad 41 (41) (DB). (Do.) 

(3) An application for executing the 
decree made by an assignee or an applica- 
tion for executing the decree against the 
legal representatives of the deceased judg- 
ment-debtor can only be made before the 
Court which passed Ae decree. ILR (1949) 
2 Cal 424 (427, 428) (DB). (AIR 1945 Cal 
452: ILR (1944) 2 Cal 70, Overruled.) 

(4) A Collector executing a decree traps* 
feiT^ to him is not a “Court executing 
a decree,” AIR 1955 Hyd 221 (222): ILR 
(1955) Hyd 456 (DB) ♦ AIR 1925 AU 146 
(149): 47 All 217 (DB). 

(5) Transferee Court executing decree — 
Transferor Court subsequently holding th^ 
certificate was wrongly granted, execution 
being barred — It cannot order restitution. 
AIR 1961 All 636 (637), (It is- only the 
transferee Court which can order restitu- 
tion.) 

(6) Case transferred to Collector under 
Section 68, (Prior to its deletion in 1956) 

Application for dismissal of execution in 
respect of decrees transferred to Collector 
— Execution Court is forum and not the 
Collector.) * AIR 1968 All 125 (126). (Col- 
lector (prior to deletion in 1956) is dele- 
gatee of powers of the Civil Court and ^ 
a delegate he has no power to make deci- 
sion taking away the jurisdiction of the 
delegating authority.) 

51. Power to grant relief against forfei- 
ture and penalty*— (1) A compromise 
decree is subject to the exercise of the 
powers of a Court of equity to relieve 
against forfeiture and penalties. Madh 
BLR 1954 (Civ) 52 (54) * AIR 1951 Orissa 
46 (47): ILR (1950) Cut 69 (DB) » AIR 
1914 Mad 18 (18) (DB) * (1860) 8 Moo Ind 
Ajpp 239 (258) (PC) * 1966 Cur LJ 666 
(Punj) (DB). (Clause granting more than 
that is really due to the decree-holder in 
the event of default, is a penal clause and 
the Court can grant relief against the rigour 
of such clause.) * (1963) 65 Pun LR 78. 


(2) The executing Court can relieve 
against the forfeiture and penalty imposed 
by the decree. AIR 1925 Mad 254 (264) « 
AIR 1933 All 252 (254): 55 All 334 (FB) « 
air 1931 Lah 696 (699) (DB) * AIR 1962 
Cal 272 (275): ILR (1962) 2 Cal 264 

n . (AIR 1926 Pat 122, 10 Bom 436. 
om 437n Held not good law.) 


(3) Where the decree is not based on 
any compromise, relieving against the 
penal clauses cannot be done hr the Court 


executing the decree. (1910) 4 Sind LR 
1 ( 2 ). 

(4) The executing Court can give relief 
to a party to the decree against the conse- 
quences of his default in not obser\’ing the 
obligations imposed upon him by the 
decree. AIR 1925 Bom 404 (405) (DB| « 
AIR 1922 Bom 170 (171): 46 Bom 463 (DB). 

(5) An executing Court cannot modify an 
award on the ground of giving relief 
against a penalty imposed by it. AIR 1025 
Lah 180 (181). 

(6) Compromise decree — Provision for 
revival of original liability in default of 
payment of smaller sum is not in the 
nature of a penalty and execution can be 
legally levied upon default. 1962 Kcr 
LT 808 (DB). 

(7) Compromise decree — Draft sale 
deed to be filed within 15 days of decree 
^ Time being essence of contract, cannot 
he extended. AIR 1962 Mad 489 (489). 

(8) The principle applicable to the ques- 
tion whether a compromise contains a 
provision in the nature of penally is that 
if a creditor agrees to reduce the amoimt 
of his claim on certain conditions but the 
agreement provides that on the failure of 
the debtor to fulfill any of those condi- 
tions, the original claim shall revive, the 
revival of the original claim is not in the 
nature of a penally. But if on the other 
hand a debtor agrees to pay a sum of 
money over and above his original liability, 
he is entitled to be relieved against what 
undoubtedly has to be regarded as a 
penalty. The same principle applies to a 
consent decree made by a Court. AIK 1962 
Mys 9 (9): 39 Mys U 539. 

52. Court may treat a proceeding as a 
suit OP viee versa — Sub-secllon (2). — (1) 

A Court can, imder sub-section (2), treat a 
proceeding under the section as a suit, or 
a suit as a proceedings. AIR 1950 SC 87 
(91): 1955-2 SCR 938 • AIR 1953 SC 514 
(516): 1954 SCR 235 • AIR 1954 Madh B 
181 (183): ILR (1954) Madh B 426 (FB) • 
AIR 1954 Ail 641 (641) • (1964) 93 Cal 
L Jour 175 (178, 179) (DB) • AIR 1952 
Trav-Co 136 (139): ILR (1951) Trav-Co 728 
(DB) • AIR 1951 Mad 736 (737) (DB) * 

AIR 1951 Pat 333 (337) (DB) * AIR 1940 
Nag 92 (94) (DB) • AIR 1963 Mad 73 (73, 
74) • AIR 1961 Andh Pra 298 (300): (19611 
1 Andh WR 218 (DB). (Suit under O. 21, 
Rule 63 by aggrieved creditor to set aside 
order on claim petition was treated as ap- 
plication under Section 47 on auction-pur- 
chaser’s petition and second appeal allow- 
cd.) 

(2) Petitioners neither parties to suit 
nor representatives of parties — Question 
involved not relating to execution, dis- 
charge or satisfaction of decree — Peti- 
tion under Order 34, Rule 1.3 c.nnnot be 
converted into a suit under Section 47 (2). 
(1967) 1 Andh WR 161: (1967) 2 Andh LT 
241. 

(8) The discretion eannot be exercised 
to convert an execution petition into a 
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plaint when no suit lies. AIR 1956 All 686 

(687) (DB). 

(4) Before the Coiirl can treat a suit 
as an applicalion Ihe Court in which the 
suit is brought must have jurisdiction to 
execute llie decree. AIR 1956 SC 87 (91)i 
1955-2 SCR 938 * AIR 1953 SC 514 (515): 
1954 SCR 235 * AIR 1956 All 655 (557). 


(5) Before the Court can treat a suit as 
an applicalion the applicalion should not 
have been barred by limitation at the dale 
of the inslilulion of the suit. AIR 1956 
SC 87 (91): 1955-2 SCR 938 • AIR 1953 SC 
514 (515): 1954 SCR 235 • AIR 1956 All 

555 (557) * AIR 1955 
Pal 336 (DB) * AIR 1954 All 641 (641) • 
AIR 1953 Pimi 118 (120): ILR (1953) Punj 
609 (DB) * AIR 1952 Trav-Co 136 (139): 
ILR (1951) Trav-Co 728 (DB) * AIR 1948 
Nag 147 (149); ILR (1948) Nafi 68 * AIR 
1964 Ker 68 (74, 75): 1963 Ker LT 635 (FB) 

* AIR 1963 Ker 258 ^259 260): 1962 Ker 
LT 848 (DB) * AIR 1961 Bom 56 (57, 59). 
62 Bom LR 410 (DB). (Execution pend- 
ing — Suit for declaration of nullity of 
Hprree — If mav be treated as applica- 
tion ) * AIR 1961 Pal 508 (511, 512) (DB) 

• (1960) 2G Cut LT 521 • AIR 1959 Ker 382 

(384): 1959 Ker LT 147 (DB). 

[But see AIR 1940 Nag 92 (94) (DB) 
AIR 1921 Bom 285 (280): 46 Bom 174 

(DB).] 

(5) Suit cannot be treated as application 
under Section 47, if application would l«ve 
been barred by res judicata. ILR (lw7) 
3 Mad 408. 

(6) Before an application under Sec- 

tion 47 cau be treated as a suit th® applica- 
tion must have been made the 

period of limitation To 

AIR 1964 Andh Pra 99 (100): (1963) 2 

Audh WR 348 |DB). (Application under 
Section 47 made within six years can bo 
treated as suit under Order 38, Rule 8 on 
payment of deficit Court-fee and costs.) 

(7) The appUculioii under Uiis swlion 
cannot be treated as a suit 

is not competent paTiJm 1954 

AIR 1955 CnI 206 (206) ^fTlDBl 

Mad 239 (240): ILR (1064) Mad 338 (UU). 

(8) Execution iiilliated in Court which 

^ Jt Sii 

r wLd be b— f-f- 

" m2 All U 640 (648. 
^^?9) *The power exercisable imder this 

Tih 672 (FB) • (1806) 22 Cal 483 
iSf ‘ AIR 1027 Cal 411 (411. 

il2)’. M U 624 (DD) • AIR 1927 Cri 100 
(108): 63 Cal 837 (DB). 

flO) Tho power given to n Court under 
nJiiicUon (2) or Section 47 la diacreUon. 


ary, and no interference with lower ap- 
pellate Court's decision should be made ^ 
the High Court when the appellant has 
not made a prayer that his petition should 
be treated as a plaint. AIR 1958 Pat 546 
(647). 

(11) It is open to the appellate Court to 
excrise the power of converting an execu- 
tion application into a suit even at the ap- 
pellate stage provided there is no objection 
on ground of limitation and jurisdiction. 
1962 AR U 649 (049): 1962 All WR (HC) 
693. 

(12) Where the case has been tried by 
the two Courts below and has been com- 
plelely argued in the High Court, Court 
would not permit conversion of ihe appli- 
cation at the stage of second appeal. 
(1967) 60 Bom LR 749 (752): 1067 Mah 
U 985. 


(13) Where an application under Sec« 
tion 47 on the ground that the properly 
was not liable to sale in execution is dis« 
missed, a suit for a declaratiou that the 
property was not liable to sale In execu- 
tion cannot be treated as continuation of 
the previous applicalion. AIR 1960 Madh 
Pra 76 (78): 1960 Jab LJ 401 (DB). 

(14) Where the mailers in dispute be- 
tween the parties are not so very com- 
plicated that the petition should be treat- 
ed as a suit, it is a proper exercise of dis- 
cretion not to convert petition into a suit. 
AIR 1967 Manipur 33 (37). 


(16) Where the InleresU of any person, 
ho was noi a party to the suit or his re- 
resentalivc, gel involved in the gues- 
on that comes before a Court under Se<> 
on 47, the proceeding can be convert^ 
(to a suit as provided in sub-seclion (2) 
id all relevant matters will be decided 
( that suit. These are clear 
le wide scope of Uie section. AIR 19^ 
at 427 (433): 1965 BLJR 635 (FB). f^ 
All 490 (FB), held no longer good law 
1 view of AIR 1962 SC 199.) * AIR 1968 
rissa 140 (142, 143, 144): 34 Cut LT 


SS. Appeal*— (1) Where an order 
lounts to a determination of a cfuesUon 
tween the parlies and relates to tlic exe- 
tion discharge or satisfaction of 
cree it is appealable under Section 96. 
R 1948 PC 12 (14): 74 Ind App 264: ILR 
948) Mad 605: ILR (1947) Kor (PC) 410 
AIR 1951 Mad 50 (57. 63): ILR (1951 
Jd 393 (FB) * AIR 1958 Ker 78 (79) 

IB) • 1958 MPC 145 (147) » AIR 19o7 

1 658 (659) » AIR 1954 Cal 492 (494): 
1 361 (305) * AIR 1942 Cal 342 (342) • 
R 1935 AU 183 (184) (DB) • MR 1^ 
1 201 (202): 65 All 235 (DB) • ILR (1967) 
Mad 408. (Question between stranRer 
iction-purchaser in execution of 
cree and another parly to suit.) * Ain 
66 Tripura 10 (12). (Order revivtog 
ecution on review — Objection w 
dgmenl-debtor that execution cannot pw 
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ceed as being barred by limitation — 
Order passed on such objection being one 
Under Section 47 isr appealable.) * AIK 
1963 Cal 515 (518) (DD). (Definition of 
decree in Section 2 (2) has to be consider- 
ed — Order in exeoulion appointing Hc- 
ceiver for sale of propeiiv is not ‘final 
order’ within meaning* of Art. 133 (1) (c) 
of the Constilulion.) * AIR 1963 Orissa 
160 (161): ILK (1963) Cut 321 (DB). (Ap- 
plication under Order 21, Rule 2.) * (1963) 
29 Cut LT 594. (Question whether the 
decree was excculablu before tlic expiry 
of 15 days granted in the decree is one 
relating to execution, discharge and satis- 
faction of decree.) • 1963 BL.JR 89. 
(Order under Section 15 of Bihar Money- 
Lenders Act (3 of 1938).) * AIR 1962 Madh 
Pra 62: 1961 Jab LJ 757. (Order in pro- 
ceedings between dccrec-iiolder auction 
purchaser and tnmsferee from judgment- 
debtor after uttacliment before judgment 
Dispute relating to delivery of posses- 
sion — Order passed amounts to decree 
and is appealable.) * AIR 1962 Mad 489 
(490). (Second appeal.) * (1962) 64 Pun 
LR 392. (Execution of eviction order 
under East Punjab Urbmi Rent Restriction 
Act,^ 1949, Section 17 — Objection under 
Section 47 — First and second appeal lie 
under C. P. Code.) * AIR 1959 Mad 191 
(194): 1959-1 Mad U 181. 

[See also AIR 1909 Pal 79 (81). (Decree 
passed ex parte — Judgment-debtor plead- 
ing complete adjustment of decree and as 
such disposal of execution case — Whe- 
ther case would be one covered by Sec- 
tion 47 and as such appealable or would 
It be covered only by Order 21, Rule 2 
as regards otiier payments of partial nature 
and as such not appealable (Quaere).) • 
air 1967 Ker 80 (80): 1900 Ker LT 160. 
(Judgment-debtor depositing money for 
setting aside sale — Dispute between 
decree-holder and hb assignee — No 
appeal lies against order allowing assignee 
to withdraw money.) • (1963) 1 Mys LJ 

097. (Dispute about sulisfaclion of award 
decree — Appeal before District Judge 
^mpetent under Bombay Agricultural 
Debtors Relief Act (28 of 1947), Sec 
«on 40.)] 

tBut see (1877) 2 Bom 563 (656. 667) 
IDB).] 

(2) Notice to judgment-debtor issued 
under Order 21, Rule 22 — On his re- 
gaining absent, decree ordered under O. 21, 
Rule 23 to be executed — Order being a 
uelcrmination of a question within Sec- 
tion 47 amounts to decree and is open to 
appeM. AIR 1903 Guj 1 (2, 5): (1962) 3 

Guj LR 1032. (No appeal preferred — 
contention against execution of decree 
“ P^ed by res Judicata — Contention 
j ought to have been raised but not 
rased is also barred by constructive res 
fludicata. AIR 1943 Bom 262, Not foU.) 

- (0) An order restoring, In the exercise 
OB the inherent power of the Court, an 


execution case which wa.s erroneously dis- 
missed without going into merits does not 
relate lo the execution, discliargc or satis- 
faction of the decree. AIR 1953 SC 23 (27): 
1953 SCR 136 * (1907) ILR 46 Pal 1171 
(DB). (Order recalling dismissal of execu- 
tion case for default.) * AIR 1963 Pat 

59 (59): 1963 BLJR 85. 

(4) Order striking off execution terminat- 
ing execution proceedings — Order is one 
under Section 47 and is appealable. 1965 
All LJ 370 (372). 

(5) Order of executing Court dismissing 
application filed by judgment debtor for 
restoration of his application under O. 21, 
R. 90 (Dismissed earlier fur default of 
appearance) — Appeal not conipclenl — 
Order, in elfcct, amounts lo coiilirmalion 
of sale — There is no refusal lo .set aside 
sale — Such order is not appealable under 
Order 43, Rule 1(1). AIR 1968 Madh Pra 
196 (197, 198): 1968 Jab LJ 063 (DB). 
(AIR 1925 Cal 610 and AIR 1017 Cal 815 
and AIR 1929 Cal 407 and AIR 1957 Pat 
465, Dissent, from.) 

(6) Where a decree of a Small Cause 
Court is sent for execution to a Court 
exercising original jurisdiction and an 
order is passed under this section, such an 
order is appealable. (1907) 11 Cal WN 801 
(862) * AIR 1917 All 304 (304): 39 All 357. 

(7) Where a small cause decree is trans- 
ferred for execution lo Uie Court of origi- 
nal jurisdiction and Utc latter Court pass- 
es an order for arrest of Uie judgment- 
debtor under Section 51 (c) the order is 
not appealable. AIR 1957 Mad 761 (762). 

[See ILR (I960) 1 Cal 895. (Order in 
execution passed Small Cause Court in its 
Small Cause side — Order is not appeal- 
able, but rcvisable.)] 

(8) Where a decree is obtained in a 
suit brought under Section 9 of the Specific 
Relief Act and on order is passed in pro- 
ceedings in execution of that decree, no 
appeal lies against that order. AIR 1954 
All 19 (20) • AIR 1947 Nag 63 (54): ILR 
(1946) Nag 640 * AIR 1918 Cal 925 (926): 
45 Cal 519 (DB) * (1903) 26 Mad 438 
(439). 

(9) Where a judgment-debtor or a party 
to the suit prefers a claim, an order decid- 
ing such a claim is uppeuluble as a 
decree. AIR 1950 Cal 174 (176) • AIR 
1950 Pat 90 (91) • AIR 1932 Lab 376 
(376) • AIR 1935 Mad 923 (924) • (1958) 

60 Pun LR 686. (Execution by transferee 
of decree — Dismissal of objection by 
judgment-debtor — Appeal by judgment- 
debtor is competent.) 

[But see AIR 1920 Mad 206 (207) (DB).] 

(10) Execution sale confirmed — Appli- 
cation by judgment-debtor resisting delivery 
of possession — Order rejecting applica- 
tion No appeal lies from such order — 
Appeal wrongly entertained and order set 
aside Second appeal to High Court is 
competent AIR 19^0 Pat 294 (295). 
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(11) Where a decree-holder in execution 
of his decree for possession claims com- 
pensation for the loss caused to the pro- 
perly by the judgment-debtor after the 
decree and the executing Court orders the 
application to be converted into a plaint, 
its order in substance amoxmts to a refusal 
to execute the decree and is appealable. 
AIR 1955 All 686 (687) (DB). 


(12) Where a person obtaining a decree 
against the judgment-debtor personally 
takes out execution against his share in a 
partnership business, the other partner is 
impleaded in the execution because of the 
provisions of Order 21, Rule 49 (4), but 
is not a parly to the decree and no second 
appeal is competent so far as he is con- 
cerned. AIR 1958 Mad 290 (291). 

(13) Execution of mortgage decree — 
Refusal to implead third party auction- 
purchaser of the same property in execu- 
tion under a simple money-decree — Order 
falls under Clause (3) and is appealable. 
1961 All LJ 069 (671, 672) (DB). 

(14) Order setting aside an auction sale 
as nullity on ground that deposit was not 
paid on the date of sale — Order is a 
final order and not an interlocutory one 
and hence falls under definition of a decree 
under Section 2 (2) read with Section 47 
— Appeal is maintainable. AIR 1967 SC 
1344 (1348): (1967) 2 SCR 301. (AIR 1939 
Lah 210, Diiiapproved.) 

(15) Order upder U. P. Tenancy Act 
(X\'n of 1939), Section 168 — Not a pro- 
ceeding under Section 47. C. P. Code 
Order passed is not appealable. 1965 All 
LJ 645 (649): 1965 All WR (HC) 381. 


(16) Application for restitution — Pro- 
ceedings under Section 47 — Order in ^ 
appeal held decree. AIR 1965 All 627 

(533): 1965 All LJ 432 (DB). 

[See however 1963 Ker LT 681. 
(Restitution ordered under Section 161 and 
not under Section 47 — Appeal does not 
Ue.)l 


(17) Execution consigned for default fa 
payment of process fee — Order does not 

amount to a decree and is “P* 

AIR 1966 All 689 (690): 1966 All LJ 849. 

(18) It is clear from Section 46, Bombay 
Agricultural Debtor’s Relief Act Jhat ^ 
order which is not covered by SecUon « 
of the Act i* appealable, if m> appe^ from 
that order is Provided b, the Cl^lP.a 

ISoviSlnaonfrorim are 

TR 4S8 fDB). (Execution of awwd — 

able LK 610,® Overruled.) 

, '%f®Tnu°^er' of 

de^ree^hoIdJrs — Order of 

tk an application for subslituUon of hoiia 


of a deceased decree-holder — Order lalb 
within Section 47 and hence amounts lo 
a decree against which a first appeal would 
lie under Section 100 — AIR 1967 Assam 
and Nagaland 27 (28): ILR (1966) 18 
Assam 482. 

(20) Compensation for injury awarded 
to employee ^ Insurer though served with 
notice not made party to proceeding — 
Appeal by insurer against order is com- 
petent. AIR 1967 Dorn 416 (420): 69 Bom 
LR 162. (Decision under Section 47 Is 
appealable either by decree-holder or judg- 
ment-debtor — Section 90 (2), Motor Vehi- 
cles Act puts the insurer on the same foot- 
ing as judgment-debtor.) 


(21) Order under Section 146 (c) » 
Appeal lies and in proper cases also revi- 
sion. AIR 1902 Assam 23 (24): (1960) 1 
Assam LR 243. 


(22) Court hearing partition suit ordering 
sale of suit property where it cannot be 
conveniently partitioned — No decree 
however, drawn — Order, ordering sale is 
not appealable — - Order cannot be regard- 
ed as one under Section 47 and it is not 
therefore, appealable as such — - Order is 
also not one appealable under Order 43, 
Rule 1. (1966) 7 Guj LR 121: ILR (1966) 

Guj 143 (156) * AIR 1062 Him Pra 8 (10). 


(23) Preliminary decree for partition — - 
Commissioner disposing of property at 
private sale for division of proceeds on the 
direction of Court — Order of Court falls 
imder Order 20, Rule 18 and is not appeal- 
able either as decree or as an order p^sed 
in execution proceeding or as a preliminary 
decree. 1963 Jab LJ 62: 1962 MPLJ 872. 
(In absence of any rules framed by M. P. 
High Court order is appealable under 
Order 43, Rule 1 (j) by virtue of Section 7 
of the Partition Act.) 


(24) Order of eviction under Section 13 
Punjab Urban Rent Restriction Act — 
pder under Section 47, Civil P. C., relat- 
g to execution of such eviction order ^ 
*cond appeal does not he. AIR 1966 
im Pra 77 (78). (Sectibn P. C. 

)es not apply in Himachal Pradesh but 
ira 32 of Himachal Pradesh (Courts) 
rder. 1948, under which second appeal 
ss from decrees passed in suits only -- 
poceedings under Section 13, Punjab Rent 
>striction Act is not a suit — Order under 
iction 47 relating to execution of eject- 
ent order under Section 13, Punjab Rent 
bstriction Act cannot be regarded as one 
iseed in suit — No second appeal from 
is order lies under Para. 32.) • AIR 1M2 
im Pra 8 (10). (AIR 1960 AR 713 (FB). 
ot foU.) 

(26) Scheme for management ef a 
osQue framed by Court in a suit 
e for representation of the family of tne 
jfendant in the celebration of ann^ 
stival in the mosque — Dispute regaw 
m such representation — Court pawi^ 
1 order that certain person was enuueo 
t represent lamily of the defendant 
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Order of the Court held could not be 
treated as a decree under Section 47 read 
with Section 2 and was not appealable. 
1900 Eer LT 729. 

(26) Scheme for manaf^ement of mosque 
framed by Court in a suit — Scheme pro- 
viding for representation of the family of 
tte defendant in the celebration of annual 
festival in the mosque — Dispute arising 
regarding such representation — Court 
passing an order that certain person was 
entitled to represent family of the defen- 
dant — • Order of the Court held could not 
be treated as a decree imdcr Section 47 
read with Section 2 and was not appeal- 
able. 1960 Eer LJ 699. 

(27) Order dismissing application under 
Order 21, Rule 10 — Consequential order 
of confirmation of sale follows — Appeal 
against such order incompetent. 1984 Eer 
LT 720: ILR (1964) 2 Eer 522. (Unless an 
order Ln itself determines some right of the 
parties in controversy U cannot be a 
‘decree’ even if it relates to execution, dis- 
charge or satisfaction of ibe decree lu a 
case.) 

(28) Order refusing slay of sale not 
appealable. 1963 Jab LJ 008: 1962 MFC 68. 

(29) Order of execuUng Court refusing to 
stay execution under Order 21, Rule 20 is 
not appealable. AIR 1963 Rai 4 (6): 1962 
Raj LW 353. 

(80) Decision on objection as to non- 
compliance with Order 21, Rule 6 is 
appealable as of right under Clause 10 
Letters Patent (M. P.). AIR 1959 Madh 
Pra 188 (189): 1968 Jab U 749. 

(31) Suit on mortgage — Third parlies 
claiming certain right in mortgage properly 
impleaded as defendants — Their claim 
which was opposed to auction purchaser’s 
Interest supported by mortgagee decree- 
holder also — Order reiecling claim is 
appealable under section. (1956) 2 Mad 
U 634. 

(32) Application by judgment-debtor 
alleging excessive execution without notice 
to him — Dismissal of application — 
Appeal against dismissal competent. AIR 
1966 Madh Pra 67 (72. 78, 79): 1965 Jab 
U 1133 (DB). 

(33) The order dispensing with the 
furnishing of the security by the applicant 
to set aside sale in execution affects the 
rights of the parties, and the matter, being 
in relation to the execution and satisfac- 
tion of the decree, falls within the scope 
of Section 47. Therefore, an appeal Is 
competent imdcr Section 47, C. P. Code. 
(1968) 2 Mad LJ 377: 82 Mad LW 30. 

(84) Order converting an application 
Into ^t la not a decree and ia not appeal- 


able. AIR 1959 Mys 155 (156. 156): 36 

Mys LJ 539. 

(35) Order under Section 47 (2) con- 
verting application into a suit — * Order 
is decree W'ithin meaning of Section 2 (2) 
and is appealable. AIR 1966 Mad 308 
(300): (1965) 2 Mad U 548. 

(86) Order of executing Court under 
Order 21, Rule 95 directing delivery of 
possession to decree-holder auction-purcha- 
ser is not appealable. 1965 Raj LW 
474: ILR (106G) 16 Raj 77. (AIR 1926 
Cal 798 (FB), Dissented from; Dissenting 
view of Stanley C. J. in 31 All 82, Held, 
impliedly overruled by 16 Cal 682 (PC).) 

(37) Pre-emption decree fully satisfled — 
Application by judgment-debtor under Sec- 
tion 47 — Preliminary issue — Decision 
on •— Issues of fact framed — Order does 
not amount to decree — Not appealable as 
such. AIR 1902 Punj 44 (45). 

(38) Order dismissing objection to sale 
held under Partition Act (1803) — Final 
decree passed — No appeal lies against 
order dismissing objection under Sec- 
tion 47. AIR 1959 Punj 120 (130): 60 Pun 
LR 702. (Appeal lies against dual decree 
— AIR 1929 Lah 245, Dissented from.) 

64. Interloeutoiy orders In exocuUon 
proceedings. — (1) The phrase “determina- 
tion of any question within Section 47“ 
in Section 2, Clause (2) does not make 
every decision of any question within this 
section a decree. In order to be appeal- 
able as a decree, the decision must also be 
the formal expression of an adjudication 
conclusively determining the rights of the 
parties. AIR 1054 Mad 1070 (1073. 1074) 
(DB) • AIR 1957 Punj 92 (94): ILR (1957) 
Punj 938 ♦ AIR 1952 Pal 333 (335): 27 
Pat 448 (452) (DB) * AIR 1944 Nag 25 
(26): ILR (1944) Nog 230 (DB) * AIR 1942 
LaJi 153 (160): ILR (1942) Lah 550 (FB) * 
AIR 1940 Cal 257 (258. 260): ILR (1940) 
4 Cal 393 (DB). 

(2) If Uie decision deea not conclusively 

determme the rights of the parlies the 
order is merely an interlocutory one and 
U not appealable as a decree. AIR 1954 
Nag 31 (32) ♦ AIR 1957 Punj 92 (94): ILR 
(1957) Punj 938 * ILR (1953) 3 Raj 803 
(804) • AIR 1947 Pat 265 (256) (DB) • 

AIR 1943 Lah 140 (143, 144, 146) (FB). 
(AIR 1939 Lah 177, Overruled.) • AIR 
1910 Mad 54 (55) * AIR 1024 All 808 (811): 
46 All 733 (DB) * AIR 1931 Bom 388 (390) 
(DB) • AIR 1904 Orissa 83 (85). (Order 

of remand by appcllutc Court to executing 
Court for deciding question of maintain- 
ability of execution application after taking 
evidence.) 

[But see AIR 1932 All 85 (89): 63 All 
891 (DB) • AIR 1010 Cal 471 (472) (DB).] 

(3) Though an order may be interlocu- 
tory, if it ia one which in substance deter- 
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48. Execution barred in certain cases. — [Repealed by the Linutation 
1963 (36 of 1963), S. 28 (w. e. f. 1-1-1964).] 

The Repealed section ran as follows 

"48. Execution barred in certain cases.— (1) Where an application to execute ft 
decree not being a decree granting an injunction has been made, no order for the execu- 
tion of the same decree shall be made upon any fresh application presented after thft 
expiration of twelve years from — 

(a) the date of the decree sou^t to be executed, or, 

(b) wliere the decree or any subsequent order directs any payment of money or 
ilie delivery of any property to be made at a certain date or at recurring 
pLMiods, tlie date of the default in making tlie payment or delivery in respect 
of which the applicant seeks to execute the decree. 


(2) Nothing in this section shall be deemed— 

(a) to preclude the Court from ordering the execution of a decree upon aa 
application presented after the expiration of the said term of twelve years, 
wliere the judgment-debtor has, by fraud or force, prevented the execution of 
the decree at some time within twelve years immediately before the date 


of the application; or 

(I 3 ) to limit or otherwise aifect the operation of Article 183 of tlie First Schedule 
to the Indian Limitation Act, 1908." 

Scelion 47 — Noic 54 (conld.) 


mines a question relating to execution be- 
Iwcen liie decree holder and the judgment- 
debtor as, lor instance, where it has the 
eUccl of reviving an application for execu- 
tion which was dismissed for default of 
the decrcc holdcr, especially wheri a fresh 
applicilion would be barred by limitation, 
il wUl be appealable as a decree. AIR 
1955 Kutch 9 t9) * AIR 1953 Kulch 39 (39, 
40) * AIR 1920 Cal 534 (535) (DB) * AIR 
1965 Assmn 21 (23): ILR (1965) 17 Assam 
140 ODD). (Application by judgment-debtor 
to set aside sale as null and void — 
Ground alleged that sale proclamation did 
not mention lime and place of sale 
Order falls imder Section 47 and is appeal- 
^le.) 


(2) An order in which there is no ques- 
tion of jurisdiction involved is not open to 
revision. AIR 1063 SC 23 (27): 1953 SCR 
136 * AIR 1033 Bom 185 (186) (DB) • 
AIR 1930 All 479 (480) (DB), 

(3) In the case of an order not open to 
appeal, a revision may lie if the condi- 
tions of Section 115 are satisfied. AIR 
1950 Mad 402 (404) • AIR 1944 Nag 298 
(300): ILR (1944) Nag 885 (DB) •AIR 
1941 Cal 156 (158): ILR (1940) 2 Cal 277 ♦ 
AIR 1969 Orissa 144 (145): 35 Cut LT 287. 

(4) Court granting relief not prayed for 
— It is a case for revision. AIR 1962 AU 
9 (11, 12). (Applicant asking that exc^- 
Uon be dismissed — Conn cannot order 
release of amount attached.) 


[See however AIR 1953 SC 23 (27): 1953 
SCR 136 • (1908) ILR 47 Pat 178 (FB).3 

(4) An order under Section 24, Hindu 
Marriage Act for maintenance pendente 
file, is executable under Civil P. C. and 
therefore, applications arising therefrom 
under SecUon 47 are entertalnable and 
appeals coDScquently would be mamtam- 
able. II is dilTicult to conceive of a posi- 
tion that an appeal would not lie from 
the original order but would be maintain- 
able as soon as the same is executed, 
rpsultinc in an order under Section 47. 
n966) 70 Cal WN ^^3 (637). (AIR 1962 
Cal 465, Held, overruled by 68 Cal WN 

316.) 

56. Revblon.— (1) An order which fa 
annealable under this section is not open 
to^Mvision. AIR 1952 Kutch 20 (21) • 
AIR 1941 Cal 264 (265) (DB) • AIR 1941 
Pal 408 (409) (DB) • AIR 1969 Madh Pra 
188 (189): 1958 Jab LJ 749. (Revision 

treated os appeal.) 


(5) Order in execution passed by Small 
Cause Court in its small cause side is not 
appealable, but revisable. ILR (1960) 5 

Cal 895. 

SECTION 48 — SYNOPSIS 

(Note : — The case law given under the 
different headings in the synopsis is under 
the repealed section — Ed.) 

1. Object, applicability and acopei 

2 . Retrospective operation. 

8. ^^Application to execute**. 

4. Decree granting Injunction. 

6. Fresh application after twelve years. 

6. “Fresh application** and “conUnnalloii 
of previous application**, 

7 * Successive applications •— See Note !■ 

8. “Date of the decree**. 

9. Subsequent order. 

10. “At a certain date or af reeurrhig 
periods*** 
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Seclioa 48 — SynopflU (contdj 

11. Oedoelloa of lime. 

12. Frood or force* h> 

13. Plea under seetloow ' 


L Object. appUeabnify and aeope.^ tl) 

A decreC'bolder b entitled, as of to 

execute hb decree and for that purpo^ 
may make any number of applications in 
succession. AIR 1943 PC 98 (100): ILR 
(1943) Nu« 609: 70 Ind App 83: ILR (1943) 
Kar (PC) 109 « (1895) 17 AU 106 (HI. 
Ill2): 22 End App 44 (PC). 


(2) Besides the principles of res judicata 
and Article 182 of the Limitation .Act, 1908, 
this section imposes a further restriction 
on the ri({hts of the decree-holders to exe- 
cute their decrees by fixing a maximum 
limit of lime for execution and by enacU 
ing Ibut no order for execution shall be 
made upon on application presented after 
the expiry of twelve years from certain 
specified dates. AIR 1954 Hyd 190 (192): 
ILR (1954) Hyd 353 (FB) • AIR 1924 All 
203 (205): 40 All 73 • AIR 1922 Mad 268 
(208): 45 Mad 785 (DB) * AIR 1924 Mad 
163 (107): 47 Mad 120 (DB) • (1883) 7 
Bom 214 (210) (DB). 

[See (1884) 6 .All 189 (192).l 

[See also (1882) 1882 All WN III (111! 
•AIR 1964 Andh Pra 50 (54): (1963) 2 
Andh WR 304 (DB) • AIR 1969 Andh Pra 
250 (256): 1960-1 Andh WR 455 (FB). 

(Order of ullnchment of the decree by 
anolber Court under Order 21, Rule 53 In 
execution — Period during wliich attach- 
ment subsisted cannot be excluded for pur- 
pose of limitation under Section 15. Lunita- 
lion Actil 


(3) The effect or the. section b not to 
supersede tlie lew of limitation but only 
to fix the outside period after which, exe« 
cuUon of a decree, though not barred by 
the Limitation Act, may nol be granted. 
AIR 1951 SC 16 (21): 1950 SCR 852 • AIR 
1952 Trav-Co 269 (273) ♦ AIR 1942 Cal 256 
(256): ILR (1042) 1 Col 245 (DB) • AIR 
1041 Bom 158 (159): ILR (1941) Bom 147 
(DB) • AIR 1941 Pat 45 (46): 20 Pat I 
(DB) • AIR 1983 Andh Pra I (4): (1962) 
2 Andh WR 160. 

(3-A) Section 48, though incorporated 
In the general law relating to procedure, 
prescribes a period of limitation and to 
that extent b a special law within Sec* 
Ron 20 of Limitation Act. That being so 
Section 19 of Limitation Act will not 
apply to it. AIR 1969 Andh Pra 250 (261, 
262 and 263): (1969) 1 Andh WR 455 (FB). 
(Section is not controlled by Section 19 of 
LimItaUon Act.) * 1068 All LJ 354: 1068 
All WR (HC) 215 (FB), (Limitation under 
Section 48 cannot be extended under Sec- 
tion 20, Limitation Act) 

(8>6) Non-satbfaction certificate Issued 
Under Section 41 though not in accord- 


ance with law, is yet step-in aid of execu- 
tion and saves limitation. AIR 1969 Orissa 
147 (148, 149): 35 Cut LT 181. (AIR 1932 
Pal 286, Foil.) 

(4) Seclion applies to all decrees of any 
kind except a decree granting injunction. 
AIR 1915 Mad 407 (410) (DB) * AIR 1915 
Bom 40 (41): 39 Bom 256 (DB). 

(5) Seclion does not come into play 

until (here has been al least one prior ap- 
plication for execulion of a decree. What 
it prohibits is a fresh application after 
the twelve years pre.scribed. AIR 1956 Hyd 
7 (9, 10): ILR (1955) Hyd 797 (FB) * AIR 
1952 Trav-Co 269 (273) (DB) • AIR 1939 

Nag 245 (216): ILR (1939) Nag 659 (DB). 

(0) Before the execution can be held to 
be barred under the seclion it must be 
shown that the decree was, in all parU, 
ripe for execution on the date from which 
the twelve years* period is to be com- 
puted. AIR 1020 Nag 40 (41). 

(7) Where a decree-holder applies for 
execution and a fresh application therefor 
in the future is likely to be barred under 
tins seclion, the Court should allow the 
decree-holder to exhaust all lawful means 
of realising his decree in the pending ap- 
plication, before finally dismissing it. AIR 
1956 Madh B 158 (150) * AIR 1926 Lah 
644 (544). 

(8) The salutary mie b this section 
should not be permitted to be evaded as 
by striking o(T an execution petition and 
continuing the attachment so a^ to enable 
the decree-holder to apply for execution 
after the twelve years’ period under the 
pretext of continuing a pending applica- 
tion. (1910) 8 Ind Cas 727 (728) (Oudh). 

[See aUo AIR 1928 Mad 1154 (1155).] 

(9) The section oaly requires that the 
application should be presented within 
twelve years. The order on such applica- 
tion may be made even after the expiry 
of the specified period. See Note 5. 

(10) A sale in execution of a decree exe- 
cuted in contravention of the provisions of 
thb section b nol a nullity. The pur- 
chaser in such a sale geb a good title and 
can lose it only if the sale is avoided in a 
proper proceeding by getting it set aside. 
AIR 1061 Pat 508 (511, 512) (DB). 

(11) Application prima facie barred 
under seclion Decree-holder must ex- 
plain how he can escape the bar imder 
this section. Madh BLJ 1956 HCR 858 
(858). 

(12) Section does not apply to decrees of 

Presidency Small Cause Couiis even though 
transferred for execulion to Court other 
than Court of Small Causes. AIR 1950 
Mad 504 (506): ILR (1951) Mad 1 (FB). 

(86 Mad 108, Approved: AIR 1941 Mad 477, 
Overruled.) • AIR 1942 Pat 128 (128, 120) 
(DB). 

(13) The proceedings for the passini:^ or 
the final decree pursuant to the prelimi- 
nary decree are not proceedings In execu- 
tion and hence not governed by Section 48. 
(1966) 2 Andh WR 204, 


912 [S 48 N 2-3] 


[Tlie C!ode of] Ovil ErooedoN^ 


Section 48 — Noie 1 (contd.) 

(14) Section does not apply to the exe- 
cution of decrees passed by Villai?e Courts 
under the Madras Village Courts Act (1 of 
1889) even though they are transferred to 
the District Munsif’s Court for execution. 
AIR 1955 Mad 718 (720): ILR (1956) Mad 
381 (DB). 

(15) The section bars only the execution 
of the decree after the specified period. 
The rights of the decree-holder in other 
respects are not in any way alTected. AIR 
1924 Mad 163 (165. 167): 47 Mad 120 (DB). 
(1964) 1 Mad LJ 340: 77 Mad LW 143. 
(Holder of mortgage decree against estate 

— Right to get payment out of compensa- 
tion under Madras Estates (Abolition and 
Conversion into Ryotwari) Act — Does 
not amount to enforcement of his decree 

— Bar of limitation under Section 48 doe* 
not apply.) 


(16) A warrant issued to the Collector 
under Section 386 of the Criminal Proce- 
dure Code for the recovery of fine has the 
force of a decree. But Section 70 of the 
Penal Code sets a limit of six years for 
the recovery of fines imposed on an offen- 
der. The twelve years’ rule imder this sec- 
tion will not apply to such cases. AIR 1941 
Bom 158 (169): ILR (1941) Bom 147 (DB). 

(17) Under Rule 18 (h) of the Rules 
framed under Section 43 of the Co-opera- 
tive Societies Act, 1912, for the purposes 
of execution, an award under that Act has 
the same status as a decree and the twelve 
years’ rule under this section will apply m 
such cases. AIR 1947 Lah 269 (271, 272) 

(DB). 


[See also AIR 1960 Madh Pra 213 (214) i 
1960 Jab LJ 199.3 

(18) An award imder the Mysore-Co- 
operative Societies Act (7 of 1913) does not 
become a decree unless and until a certi- 
ficate is granted by the Registrar under Sec- 
tion 43-C of that Act. The twelve ye^ 
under this section will run only from the 
grant of such certificate. AIR 1954 Mys 
64 (66): ILR (1964) Mys 288 (DB). 

[See also (1962) 3 Guj LR 612.3 

(19) Where the execution of a decree 
had become barred under the provisions 
of a special statute long before the ConsU- 
tuUon of India came Into force, the fact 
that the special statute U declared void 
under Art, 13 (1) of the ConsUlution w U 
not have the effeci of revivmg the neht to 
execute the decree within the extended 
period of limitation under this Section. AIK 

1952 Pimj 417 (418). 

2. Retrospective operaHonr— - (1) The 
right to execute a decree is only a nghl 
of procedure and not a vested right. AIK 
1955 Raj 33 (34): ILR (1954) 4 Rai 994 
(DB) • AIR 1917 Pat 485 (486) (DB). 

[But see (1910) 32 All 499 (602) (DB).3 

(2) Law governing an application to exe- 
cute a decree will be the law of procedure 
In force at the time of the application and 
not the law In force when the decree was 


passed. AIR 1955 Eutch 20 (21) * AIR 
1926 All 93 (94): 48 AU 121 (DB) • (1881) 
3 Mad 98 (101) • AIR 1917 Pat 493 (494) 
(DB). 

[See also 1959 Raj LW 260j 

13) A decree passed on 8-3-1934 Hy M 
Court in the former Jaipur State was 
sought to be executed in 1952, but the 
Court by its order dated 24-4-1952 dismiss- 
ed the execution application to be barred 
under Section 48. The Jaipur Code of Civil 
Procedure did not contain any provision 
corresponding to Section 48 of the Indian 
Code. The Rajasthan Code of Civil Proce- 
dure (Adaptation) Ordinance (6 of 1950) 
came into force on 24-1-1950 and according 
to Section 8 thereof the period for execu« 
Kon of such decree was 12 years from 24-1- 
1950 as the decree was to be deemed to 
have been pass^ on 24-1-1950 for purposes 
of Section 48. The Rajasthan Ordinance 
was, however, superseded by the Code of 
Civil Procedure (Amendment) Act, 1951, by 
which the entire Code was made applicable 
to the whole of India. The Code was, how- 
ever, amended by the Code of Civil Proce- 
dure (Rajasthan Amendment) Act (20 of 
1952) on 14-6-1952 and a new Section 48-A 
was inserted in the Code with retrospective 
effect which provided that for purposes of 
application of Section 48 to the State of 
Rajasthan, a decree passed prior to 25-1- 

1950 could not be ordered to be executed 
after 12 years from 25-1-1950 or after the 
period originally fixed by law whichever 
expired first. It was held that the order 
of the trial Court dismissing the execution 
as barred under Section 48 was wrong and 
must be set aside. 1956 Raj LW 48 (49) 

• 1961 Raj LW 307 (309) (DB). 

(4) Decree passed in 1922 by Court in 
former Mewar State ■— Execution filed in 

1951 is barred under Section 48 as applied 
by United State of Rajasthan Code of Civil 
Procedure Ordinance (61 of 1948) which re- 
pealed Mewar Civff P- C. <;-.Sec«on ^-A 

as inserted by (^de of 

(Rajasthan Amendment) Act (20 of 1952) 

cannot have effect of keeping alive such 
decree which had already become inexe- 
cutable before Rajasthan Code of Civil Pro- 
cedure (Adaptation) Ordinance (6 of 1950) 
had come into force on 24-1-60. AIR 1966 
Raj 33 (34, 35): 1954 Raj LW 493 (DB). 

8. **AppUeatlon to exeente.** — (1) An 

application to execute a decree means an 
application under Order 21, Rule 11 or 
otherwise by “which proceedings in execu- 
tion are commenced and not merely 
incidental application.” (1877) 3 CM 235 
(242) (FB). 

(2) Execution application should be an 
application in accordance with law, askmg 
for a relief granted by the decree and for 
obtaining it in the mode admitted by law. 
(1889) 13 Bom 237 (239) (DB). 

(3) An application to the Court paw- 
ing a decree to transfer it for exec^on to 
another Court or for re-transfciring » 
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Section 48 — Note 3 (contd.) 
where it has already been transferred to 
another Court lor execution is not an ap- 
pUcotion to execute the decree within this 
section. AIR 1953 All 74 (75, 76) (DB) * 
AIR 1957 Andh Pra 544 (544) (DB) * AIR 
1948 Nag 189 (192): ILR (1947) Nag 497 *' 
AIR 1929 Mad 745 (745) * AIR 1947 Mad 
431 (453): ILR (1948) Mad 117 (DB). (.Ap- 
plication for re transfer.) ♦ AIR 1960 Madh 
Pra 215 (215): 1960 MPLJ 1027. 

(4) Where a decree gives reliefs of 
different characters, there is notliing in the 
Code preventing separate and successive ap- 
plications for execution as regards eacli of 
such reliefs. (1891) 18 Cal 515 (518) (DB). 

(5) The section applies to applications 
contemplated by Article 182, Limitation Act, 
and not to applications contemplated by 
Article 180. Hence an application for 
delivery of possession under Order 21. 
Rule 95 of the Code is not an application 
for execution within the meaning of this 
section. AIR 1955 Kutch 9 (11). 

(6) Filing of an execution petition in the 
transferee Court within twelve years of the 
decree and before the order of transmis- 
sion which is passed after the expiry of 
twelve years would not save the decree- 
holder from the bar of the section. AIR 
1957 Mad 720 (727) (DB). 

(7) An application for sale of properties 
attached before iudgment is an application 
for execution within the meaning of this 
section. AIR 1952 Trav-Co 228 (229): ILR 
(1952) Trav-Co 227 (DB). 

(8) Where a security bond is given under 
Order 32, Rule 6 (2) on behalf of a guard- 
ian of a minor for withdrawing the 
latter’s money under a decree, an applica- 
tion bv the minor to enforce the bond can- 
not be .said to be an application for the 
execution of the decree under which the 
money was withdrawn and this section has 
no application to the case. Section 145 has 
no application to such a case. AIR 1949 
Mad 152 (153) (DB). 

(9) The expression “in the manner here- 
in provided for execution of decree’ in Sec- 
tion 145 attracts the provisions of this sec- 
tion. For enforcement of liability of 
surety under Section 145, twelve years 
period mentioned in this section applies 
and the period should be calculated from 
the time such liability accrues. AIR 1949 
Mad 285 (287): ILR (1948) Mad 504 (DB). 

4. Decree granting injunction. — (l, 
Where a decree prohibits the defendant 
from obstructing a village path, it is a 
decree granting a permanent injunction. It 
is not capable of execution on the 
date it is passed. Such a decree is 
beyond the reach of the bar provided in 
this section. AIR 1946 Pat 392 (397); 25 
Pat 397 (DB). 

6. Fresh application after twelve years. — 

(1) The section does not prohibit the Court 
from making an order for execution after 
the expiration of twelve years, if the fresh 
application had been presented within the 
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period of twelve years. .AIK 1946 Cal 51 
(52, 53): ILR (1945) 2 Cal 637 (DB) • AIR 
1926 All 331 (331, 332): 24 All LJ 347 
(DB). 

6. “Fresh application** and “conllnuatlon 
of previous application.** — (I) Under the 

pre.«cnt section the expression “fresh ap- 
plication" means a substantive applica- 
lion lor execution and not merely an 
ancillary one made with the object of 
moving the Court to proceed in the mailer 
of a substantive application already 
on file. AIR 1956 Ilyd 7 (9): ILR (1955) 
Hyd 797 (FB) * Alii 1956 Madh B 158 
(159) * ILR (1955) Hyd 471 (472) * AIR 
1946 Cal 51 (52, 53); ILR (1945) 2 Cal 
637 (DB) * AIR 1943 Bom 164 (166) (DB) 

* (1911) 33 All 517 (520) (FB) * AIR 1959 

All 179 (185. 186): 1959 All LJ 229 (SB). 

[Reversed on another point in .AIR 1961 
SC 1790 * AIR 1963 Pal 209 (210).] 

[But sec (1905) 28 Mad 224 (227) (DB) 

* (1897) 24 Cal 473 (480, 487, 491) (SB).] 

(2) The question whether an application 
is only ancillary to a previous applica- 
tion or is a “fresh application" depends 
upon the circumstances of each case. AIR 
1956 Hyd 7 (9): ILR (1955) Hyd 797 (FB) 

* AIR 1958 All 387 (390) * AIR 1957 Cal 

142 (142) (DB) * ILR (1955) Hyd 471 

(472) • AIR 1954 Cal 73 (73): ILR (1954) 

2 Cal 139 * 1950 Trav-Co LR 279 (284) 

(DB) * AIR 1943 Pat 127 (130): 21 Pat 
838 (DB) • AIR 1940 All 270 (272): ILK 
(1940) All 377 (FB) • AIR 1939 PC 80 
(84): 14 Luck 192; ILR (1939) Kar 136 
(PC) * 78 Mad LW 44: ILR (1964) Mad 
101 (DB). (During pendency of execution 
petition properly sold in execution of prior 
mortgagee’s decree — Surplus sale pro- 
ceeds in Court deposit — Subsequently 
mortgagee applying to withdraw it under 
doctrine of substituted security — Subse- 
quent application is only auxiliarv.) • AIR 
I960 Madh Pra 187 (188): i960 MPLJ 174. 

(3) Whether the application is a “fresh 

application" is to be decided with refer- 
ence to the antecedent procceding.s and the 
orders passed thereon. AIR 1956 Hyd 7 

(10): ILR (1955) Hyd 797 (FB) * AIR 1958 
All 387 (390) • AIR 1954 Madh B 61 

(63): ILR (1953) Madh B 143 * AIR 1953 
All 74 (75. 76) (DB) • AIR 1964 SC 1451 
(1457): (1964) 6 SCR 251. (The execution 
petition would not terminate merely be- 
cause expression like "closed", “closed for 
statistical purposes,” “struck otT," “re- 
corded" etc., are used; ILR 10 Cal 416 and 
AIR 1946 Mad 170 and AIR 1952 Mad 51, 
Approved.) ♦ 1966 All LJ 376 * AIR 1965 
Assam 96 (98, 99): ILR (1964) 16 Assam 

410 (DB). 

[See also AIR 1968 Punj 509 (511. 512): 

70 Punj LR 667 (DB) * AIR 1954 Trav-Co 
369 (369): ILR (1954) Trav-Co 479 

(DB) • AIR 1954 Trav-Co 1 (3): ILR " 
(1953) Trav-Co 858 (FB).] 

(4) The lest to be applied for the princi- 
ple of revival is that the interruption to 
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the execution proceeding’s is due to an 
intermediate order which was afterwards 
set aside or the execution proceedings must 
have been rendered infructuous by some 
such obstacle and the interruption to the 
execution should not have been occasioned 
by any fault or laches of the applicant. 
AIR 1954 Madh R G1 (63): ILR (1953) 
Madh B 143. 

(5) As a general rule, where the previou.s 
application has been suspended or stayed 
or dismissed for no fault of the 
decree-holder and the second application is 
similar in scope and character to the previ- 
ous one, the second applicalion will be 
deemed to be an ancillary one in continua- 
tion of the previous one. ILR (1955) Ilyd 
471 (472) AIR 1958 Andh Pra 493 (493) 

* AIR 1957 Cal 142 (142) (DB) * AIR 1957 
Orissa 5 (0) (DB). (Previous application 
cl(;5ed for statistical reasons — Fresh 
applicalion is one in continuation.) * Madh 
BLJ 1965 IICR 2235 (2236) * AIR 1954 Cal 
73 (75): ILR (1954) 2 Cal 139 * AIR 1954 
Madh B 61 (63): ILR (1953) Madh B 143 

* AIR 1953 Trav-Co 359 (359) (DB) * AIR 

1962 Mad 51 (51): ILR (1952) Mad 622 
(DB) * AIR 1952 Mys 67 (68): ILR (1952) 
Mvs 167 (DB) * AIR 1952 Nag 322 (323) 

* MR 1952 Punj 118 (119) * AIR 1946 Cal 
51 (52, 53): ILR (1945) 2 Cal 637 (DB) * 
AIR 1934 Pat 532 (533) (DB) * AIR 1934 
All 481 (487, 489, 493): 56 All 791 (FB) ♦ 
AIR 1964 SC 1454 (1456,1457): (1964) 6SCR 
251*(1064) 1 Andh \VR 115: (1964) 1 Andh LF 
117 * AIR 1964 Assam 64 (66): ILR (1963) 
15 Assam 520 *■ AIR 1969 Andh Pru 250 
(254): (1969) 1 Andh WR 455 (FB). 

(6) Where the character of the second 
application is different from that of the for- 
mer, as for instance, where the re- 
lief claimed in the second application is 
against properties or persons diflercnl from 
those in the previous applicalion, the 
second applicalion will be deemed to be a 
“fresh application” within the meaning of 
this section. AIR 1952 Nag 126 (127): ILR 
(1952) Nag I (FBI * AIR 1957 Trav-Co 09 

115): ILR (1956) Trav-Co 1244 (FB) 

AIR 1950 Mys 64 (70): 

(FB) * AIR 1957 Orissa 5 (6) (DB) AIR 
1056 Sau 1 (3) * AIR 1952 Raj 66 (68) * 
AIR 1947 Mad 216 (222): ILR (1947) Mad 
525 IDB) * AIR 1946 Cal 51 (52, 53): ILR 
(1945) 2 Cal 637 (DB) * AIR 1941 Pat 635 
035 636) (DB) AIR 1929 PC 209 (212) 

* AIR 1964 SC 1454 (1458): (1964) & ^R 

251 • AIR 1968 Pat 458 (460) * 1966 Ker 
IT 78 ♦ AIR 1964 Bom 157 (159, 160): 65 
Bom LR 452 * AIR 1964 Pal 480 (482): 

im BUR 359 (DB) * AIR 1963 All 398 
1404 406): 1963 All LJ 116 • 1963 Ker LT 
it? ’1963 Ker U 169 • AIR 1959 Madh 

Pra 390 (897): 1900 MPLJ 78. (AIR 1942 

Nae 126 (FB) and AIR 1945 Nag 2.39 and 
air 1948 Nag 272. Foil. AIR 1956 
Madh B 158, Held did iiol lay down good 

law.) 


[See AIR 1951 Mad 429 (431).] 

[But see AIR 1956 Madh B 158 (159). 
(AIR 1947 Mad 216: ILR (1947) Mad 625; 
AIR 1949 Mad 251 and AIR 1951 Pat 635; 
29 Pat 400 (DB), Dissented from.)] 

(7) Where the last application filed in 
the transferring Court within time does not 
contemplate the transmission of the decree 
to the transferee Court for being executed 
through that Court, the application filed 
in the transferee Court together with a 
list of properties to be attached, cannot be 
treated as ancillary to or as one to conti- 
nue the application filed in time in the 
transferring Court but only as an in- 
dependent application, that is a fresh ap- 
plication within the meaning of Section 48. 
And if the application made to the trans- 
feree Court happens to be made on a date 
beyond 12 years from the dale of the 
decree, it will be treated as out of lime. 
AIR 1957 Trav-Co 200 (202) (SB). 

(8) Where the proceedings under the 
prior applicalion have come to an end, the 
second application cannot be taken to be 
one in continuation of the prior applica- 
lion. AIR 1942 Bom 282 (284) (DB) * 
1958 Ker LJ 156 (158) * AIR 1942 Cal 255 
(257): ILR (1942) I Cal 245 (DB) * AIR 
1940 Pat 432 (433) (DB) * (1912) 13 Ind 
Cas 160 (160) (DB) (Mad) * AIR 1964 SC 
14.54 (1458): (1964) 6 SCR 251 ♦ AIR 1969 
Andh Pra 250 (254): (1969) I Andh WR 
455 (FB)*AIR 1963 Andh Pra 1 (3,4): (1982) 

2 .4ndh WR 160 (FB). (AIR 1943 Mad 118 
(FB); AIR 1958 Andh Pra 402; AIR 1947 
Mad 216, Rel. on.) 

[See AIR 1947 .Mad 216 (222): ILR 

(1947) Mad 525 (DB) • AIR 1940 Pal 54 
(55): 18 Pal 649 (DB).] 

[See also AIR 1956 Hyd 7 (10): ILR 

(1955) Hyd 797 (FB).] 

(9) Even if Ihe order of dismissal of the 
execution petition is a mistaken one, if it 
has the effect of judicial determinalion. the 
subsequent applicalion cannot be consider- 
ed as a continuation of the previous one. 
AIR 1957 Trav-Co 293 (294): ILR (1956) 
Trav-Co 980. 

(10) Where there are more prayers Ilian 
one to the previous application by order- 
ing the detention of the judgment-debtor 
in civil prison, it cannot be said that the 
application has been really, effectively and 
validly disposed of. AIR 1957 Orissa 5 
(6) (DB). 

(11) Where the order for taking further 
steps is passed on a date on which the exe- 
cution is properly posted Ihe decree- 
holder must be presumed to have know- 
ledge of such order. If the execution is 
dismissed for default of decree-holder to 
take further steps and the decree-holder al- 
lows it to become final, Ihe order even if 
wrong must be treated as judicial order .so 
that a subsequent application for e.xeculion 
cannot be treated as continuation of the 
previous application. AIR 1955 Trav-Co 
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230 (231) * AIR 1953 Trav-Co 572 (573): 
ILR (1951) Trav-Co 540 (DB). 

(12) A clccree-liolder is always entitled 
to give up a pari of the attached property 
at any time and an application for that 
purpose does not amount to a making up 
of fresh application for execution. 1955 
All L Jour 516 (517). 

(13) The pendency of an application for 
execution of a partition decree is sulTicient 
to keep alive the whole of the execution 
mutter and the benefit thereof can be had 
even by u party other than the one wh<» 
has made the application. The dismissal 
of another application made during such 
pendency, though after more than 12 years 
from the date of the decree, is err<Jneous. 
AIR 1954 Nag 264 (264): ILR (1955) Nag 
611. 

(14) If the execution petition is within 
time with reference to Section 48, the fact 
that judgment-debtor died during its 
pendency and the execution has to be con- 
tinued against the legal representatives and 
for doing .so certain further details are to 
be provided for will not have the elTect of 
treating such further acts of decree-holder 
in aid of his execution as tantamount to 
fresh application for execution. AIR 1960 
Madh Pra 187 (188): I960 MPLJ 174. 

Amendment of execution application be- 
yond 12 years Irom decree ; 

(15) A Court has power apart from 
provisions of Order 21, Rule 17 to add 
iresh properties to the lis*! of properties 
appended to the original execution peti- 
tion provided the petition for amendment 
is filed before the expiry of twelve years 
period prescribed under this section. AIR 
1955 Orissa 94 (96): ILR (1955) Cut 156 
(DB) • AIR 1957 Trav-Co 109 (115): ILR 
(1956) Trav-Co 1244 (FB) * AIR 1957 
Orissa 5 (6) (DB). 

(16) Where an application made within 
twelve years of the specified date is found 
i'o be defective, an amendment thereof 
after tVvelve years is not necessarily ultra 
vires of the powers of the Court. Court 
Ws discretion iii the matter. AIR 1952 Raj 
■66 (68) • AIR 1952 TraV-Co 23 (25); ILR 
■(1951) Trav-Co 357 (DB) * AIR 1951 Mad 
844 ('847r (DB) * 1950 Trav-Co LR 279 
',(283) (DB) * AIR 1948 Bom 116 (117) 
(DB) * AIR 1942 Cal 306 (307): ILR 
(1941) 2 Cal 251 (DB) • AIR 1940 Mad 19 
\20) (DB) * AIR 1959 Assam 25 (27, 28): 
ILR (1958) 10 Assam 14 (DB). 

* XSce however AIR 1945 Oudh 84 (87) 

,lPB).l 

(.17) Except in the case of a defective 
execution application admitted and register- 
ed by the Court without calling upon the 
drcrec'holder to cure the defects, the Court 
will have no {urisdiction to allow execu- 
tion against properties mentioned for the 
first time in a list filed 12 years after the 
date of the passing of the decree, even 

though that list happened to be filed when 

• • • • 


an execution application filed within time 
was pending. AIR 1957 Trav-Co 109 (115;: 
ILR (1956) Trav-Co 1244 (FB) • AIR 1957 
Trav-Co 200 (201) (SB). 

(18) An amendment should not be allow- 
ed if it has the effect of substanlially alter- 
ing the character of the execution pro- 
ceedings. Madh BLJ 1954 IICR 1097 
(1098) * AIR 1957 Trav-Co 109 (115): ILR 
(1956) Trav-Co 1244 (FB) • AIR 1957 
Trav-Co 194 (197): ILR (1965) Trav-Co 
520 (DB) * AIR 1951 Mad 417 (418) (DB) 
• AIR 1942 All 442 (443). 

(19) .Amendment sought to be made 
after twelve years from Ihc dale of the 
decree and introducing reliefs different and 
distinct from those contained in the last 
application filed within lime, should be 
treated as fresh application. AIR 1957 
Trav-Co 200 (201) (SB). 

(20) A decree-holder who is not diligent 
should not, in the absence of special and 
sulTicicnt grounds, be allowed to circum- 
vent the provisions of this seclion by way 
of amendment. Where the decree-holder 
applied on the last dav of limitation for 
arrest and attachment of moveable property 
and thereafter sought to amend it by add- 
ing a prayer for the attachment of immov- 
able properly, it was held that the result 
of allowing the amendment would be to 
circumvent the provisions of this seclion 
and that it should not therefore be allowed. 
AIR 1936 Mad 623 (624) * AIR 1959 Pal 
199 (199, 200): 1958 BLJR 706 (DB). 

[Sec also AIR 1943 Pat 127 (130): 21 Pat 
838 (DB) ♦ AIR 1941 Pat 635 (635, 636) 

(DB).] 

(21) The amendment of an execution 
petition on the eve of twelve years by the 
inclusion of a prayer for the arrest of the 
legal representative judgment-debtor for 
the realisation of the sum of money indicat- 
ed in the order of the executing Court can- 
not be said to be barred by Section 48 
when the true position is that the order 
of the Court fixing the personal liability 
of the legal representative judgment-debtor 
is the order which gives the right to 
demand payment to the money personally 
against him.' The amendment cannot be 
said to introduce a new fund from which 
the decree-holder expects to realise his 
money. Further, where the relief of the 
realisation of the decree amount from out 
of the debts due to the deceased debto'r 
in the hands of the garnishees involve a 
personal decree against the judgment^ 
debtor in case the decree-holder is able 
to satisfy the Court that those assets hav8 
been already realised by the judgment- 
debtor and have not been properly account- 
ed for, the relief of arrest of the judg- 
ment-debtor really flows out of the relief 
prayed for in the execution petition an^ 
the amendment cannot, therefore, be said 
to introduce a new form of relief, namely, 
arrest which was not contemplated at the 
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time when the execution petition was put 

into Court. AIR 1958 Mad 395 (396). 

(22) Where an amendment is sought the 
question whether it ought to be allowed so 
as to make it operative from the date of 
the original application depends upon the 
circustanres of each case. AIR 1928 Mad 
1154 (1155. 1156) (OB). 

(23) If the defect i.« not a fundamental 
one, the amendment may be allowed. AIR 
1950 Mrs 64 (69): ILR (1951) Mys 30 
(FB) * AIR 1951 Mad 417 (419) (DB) * 
AIR 1949 Mad 348 (349) (DB) » AIR 1962 
Andh Pra 423 (425): ILR (1963) Andh Pra 
383 (DB). 

(24) If the defect is a fundamental one 
the amendment ought not to be allowed. 
In such a case the so-callcd amendment is 
really a fresh application. AIR 1948 Nag 
189 (192); ILR (1947) Nag 497 * AIR 1915 
Mad 1042 (1043) (DB) * (1890) 17 Cal 631 
(636, 637, 638, 641) (FB) * AIR 1955 Punj 
247 (249): ILR (1955) Pun] 1317 (DB) • 
AIR 1964 Orissa 182 (183, 184): ILR (1963) 
Cut 927 (DB). 


(25) A mortgage decree did not award 
subsequent interest by inadvertence. An 
application for its execution including sub- 
sequent interest was filed within twelve 
years from the decree but was returned 
for representation after amendment of 
the decree. The decree-holder applied for 
amendment within time but the actual 
amendment of decree was made after 
expiry of twelve years. It was held that 
the decree-holder’s application to continue 
the execution after the amendment was not 
barred by this section. AIR 1953 Mud 205 

(205). 

7. Successive appllcnllons — See Note 1. 


8. ♦‘Dale of the decree”.— (1) In the 
absence of the circumstances specified in 
sub-section • (1) (b) and in the ab.sencc of 
anything postponing the period of execu- 
tion, the period of twelve years is to be 
computed from the date of the decree. 
flOOO) 2 Bom LR 199 (200) (DB) • (1908) 
11 Oudh Cas 57 (58, 59) (DB). 

(2) The date of the decree is the date 

which it ought to bear under Order 20, 
Rule 7 and not the date when it is aclual- 
Iv prepared and signed by the Judge. AIR 
1946 Mad 348 (349) (DB) • (1897) 1 CaJ 
WN 93 (94) (DB) * AIR 1918 Bom 21/ 
(218): 42 Bom 309 (DB) * ILR (1%7) 2 

Punj 408 (DB). (A decree is revived if 
there is a dclerminalion by a Court that 
the decree is still enforceable — Neither 
Article 182 of Limitalion Act (1908) nor 
Section 48, C. P. Code applies to a case 
flOveSed by Arlicle 183.) * (1967) 1 Mys 

LJ 366: 9 Law Rep 821. 

(3) Where there is a preliroinary and a 
final decree the date from which the time 
is computed is the date of the final decree. 
AIR 1916 Cal 482 (483) (DB) • AIR 1924 
Cal 131 (132): 50 Cal 743 (DB) • (1907) 
6 Ca L Jour 462 (4C5t (DB) * AIR 1918 


All 2.54 (255): 40 All 211 (DB). 

[See however AIR 1949 Mad 251 (262).] 

[But see AIR 1922 Bom 95 (95): 46 Bom 
761 (DB).] 

(4) Where a decree is amended, the dale 

of the amendment will not give a fresh 
starling point of limitation under this 
section. AIR 1950 Mad 504 (504): ILR 

(1951) Mad 1 (FB) * AIR 1957 Trav-Co 
293 (294): ILR (1956) Trav-Co 980 * AIR 
1954 Bom 104 (106): ILR (1954) Bom 92 
(DB) * AIR 1951 Mad 844 (847) (DB) ♦ 
AIR 1946 Pal 392 (395): 25 Pat 397 (DB) 

AIR 1940 Mad 127 (128, 129): ILR (1940) 
Mad 349 (FB) * AIR 1939 Pat 607 (609, 
010): 18 Pat 395 (DB). (60 Ind Cas 318 
(Pat), Dissented from.) * AIR 1932 All 351 
(352): 54 All 622 (DB). (60 Ind Cas 318 
(Pat), Dissented from.) 

[But see AIR 1956 Trav-Co 209 (209, 
210): ILR (1956) Trav-Co 287 (DB) • AIR 
1952 Sau 28 (30) * AIR 1943 Oudh 412 
(413): 19 Luck 291 * 99 Ind Cas 204 (205) 
(Oudh) * AIR 1960 All 596 (699): 1960 All 
WR (HC) 284. (Amendment of decree 
under Section 8, U. P. Debt Redemption 
Act amounts to fresh adjudication — Limi- 
tation runs from date of amendment and 
not original decree. AIR 1946 All 89, Re), 
on.)] 

(5) In (he case of a combined mortgage- 
decree which provides that if the net pro- 
ceeds of the sale are not sufTicient to 
satisfy the mortgagee’s claim the balance 
be realised from the person and other pro- 
perties of the mortgagor, the period will 
run from the dale of the decree in res- 
pect of both remedies. AIR 1952 Nag 322 
,323) • AIR 1917 PC 85 (85). (Affirming 
AIR 1915 Cal 8.) ♦ AIR 1926 Mad 954 
(955): 50 Mad 5 (DB). 

CSec also AIR 1926 Mad 20 (28): 48 Mad 
846.] 

(6) If, after the sale of the mortgaged 
properties a personal decree for the balance 
is passed under Order 34, Rule 6 time will 
run in respect of the personal decree from 
the date thereof. AIR 1955 Andh 251 
(254): ILR (1955) Andhra 435 (DB) * AIR 
1950 Pat 491 (493) (DB) * AIR 1926 .Mad 
954 (955): 50 Mad 5 (DB). 

(7) Where there has been an appeal 
from the original decree, the period under 
the section is to be computed from the 
date of the appellate decree. ILR (1955) 
Mad 498 (502) (DB) * AIR 1952 Trav-Co 
269 (273) * AIR 1951 .Mad 844 (847) 
(DB) * AIR 1946 Mad 231 (232): ILR 
(1946) Mad 817 (DB). (AIR 1945 Mad 
485, Affirmed; AIR 1941 Mad 477, Dissented 
from.) * (1966) 2 Mad LJ 575: (1966) 79 
Mad LW 273 * AIR 1962 Mad 391 (393, 
394): 74 Mad LW 752 (DB). 

(8) In case of appeal, the period is to 
be computed from the date of the appellate 
decree even though the appeal was only 
from a porlion of the original decree and 
even if the original decree is confirmed in 
appeal or Ihe appeal is dismissed as not 
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pressed. (1903) 26 Mad 91 (93, 95, 96) 
(FB) ♦ AIR 1954 Mad 170 (171, 172) 
(DB) * (1877) 1 All 508 (509) (D13) * 

(1881) 6 Cal 194 (196) (DB) • (1882) 4 

All 274 (276) (DB) • (1898) 22 Bom 500 
(505, 508) (DB) * (1898) 25 Cal 594 (601. 
602) (FB) ♦ (1899) 23 Mad 60 (67. 69) 

(DB) ♦ (1905) 27 All 501 (504, 505, 508. 
509) (FB) • AIR 1948 Mad 485 (487). 
(Decree confirmed in appeal.) * (1894) 18 
Bern 203 (205) (DB). (Do.) * (1910) 32 

All 136 (137, 138) (DB). (Do.) * (1909) 31 

All 379 (381) (DB). (Do.) • AIR 1938 Pal 

401 (402) (DB). (Appeal dismissed as not 
pressed.) * (1908) 30 All 385 (386, 387) 

(DB). (Do.) • 1966 All LJ 544 (DB). 

[See however (1878) 2 Cal L Rep 471 
(473) (DB). (Time runs against non- 
appealing defendant from original decree, 
where appeal by some docs not imperil 
whole decree.)] 

(9) Even where the final decree is pass- 
ed during the pendency of appeal from the 
preliminary decree, the period under this 
section would run from the dale of the 
decree dismis.'ing the appeal against the 
preliminary decree and not from the date 
of the final decree. AIR 1956 Nag 200 
(202) (DB).. (AIR 1939 Bom 454 and AIK 
1948 Bom 337, Dissented from.) 

(10) In ordv to count 12 years under 
this section ifom a date later than that 
of the first Court’s decision it must be 
shown that a decree has been passed by 
the appellate or superidr Court in superses- 
sion of the first Court’s decree. The same 
principle applies to cases of appeals to the 
Privy Council. AIR 1943 Pat 371 (373) * 
(1880) 2 All 763 (764. 765) (DB) • (1881) 
7 Cal 620 (622, 627) (DB). 

(11) An application for leave to appeal 
to the Privy Council cannot be treated on 
the same footing as an appeal to the Privy 
Council so as to give a fresh starting point 
of limitation under this section from the 
date of order on such application. ILR 
(1955) Mad 498 (502, 503, 504) (DB). 

(12) In .the case of a revision twelve 
years have to be counted from the date of 
the decree of the revisional Court. AIR 
1943 Pat 371 (373). (AIR 1941 Mad 477. 
Dissented from.) • AIR 1956 Madh B 34 
(»®5). (Even if the lower Court’s decision 
is confirmed on revision it gives a fresh 
start of limitation.) 

[But see AIR 1941 Mad 477 (478) (DB). 
(AIR 1940 Mad 127: ILR (1940) Mad 349 
(FB), Rcl. on. Note. — For criticism of 
this view, see AIR 1946 Mad 231: ILR 
(1946) Mad 817 (DB), Overruled on an- 
ether point in AIR 1950 Mad 504: ILR 
(1951) Mad 1 (FB).)] 

(13) Where an appeal is preferred where 
no appeal lies or where an appeal is with- 
drawn or is dismissed for default, or is 
rejected for InsiifTiciencv of stamp, time 
will run only from the original decree. 
AIR 1926 All 440 (442, 443): 48 All 377 * 


(1908) 1908 Pun Re No. 54, p. 266. 

(.Appeal withdrawn.) * AIR 1943 Pal 371 
(373). (Appeal dismissed for default.) • 
AIR 1918 Oudh 446 (449). (Do.) • (1884) 

6 All 438 (439) (DB). (Rejection for in 
sulTicienl stamp.) * AIR 1963 All 398 (402. 
403, 404): 1963 AH LJ 116. 

[But sec AIR 1921 All 134 (134): 43 All 
405 (DB).] 

(14) Where a decree is passed several- 
ly against two or more defendants and one 
of the defendants appeals, the period o| 
twelve years as against the other defen 
dants runs from the dale of the original 
decree. AIR 1926 Cal 664 (664) (DB) * 
(1891) 13 All 1 (15. 16) (FB) * AIR 1923 
Bom 400 (400). 

[Note:— This view requires reconsidera- 
tion in the light of the P. C. decision in 
AIR 1932 PC 165 (167): 60 Cal 1: 69 Iiul 
App 283.] 

[See however AIR 1952 Trav-Co 269 
(273) (DB). (AIR 1932 PC 165, Rel. on.) * 
AIR 1961 Andh Pra 326 (327): ILR (1961) 
2 Andh Pra 300 (DB). (AIR 1923 Bom 400. 
Diss. from.)] 

(15) Peremptory order by the appellate 
Court, on 22-9-1954 directing payment ol 
deficient court-fee on memo of appeal by 
22-10-1954 failing which appeal to stand 
rejected without lurlher reference to Bench 
— Default in payment — Appeal standing 
rejected — Dale of decree within meaning 
of Section 2 (2) read with Order 7, Rule 11, 
is 22-9-1954 and not 22-10-1954. AIR 1957 
Pal 430 (431): 36 Pal 951 (FB). 

(16) Whether a suit is dismissed under 
Order 1, R. 10 against one of the defen- 
dants and subsequently a consent decree 
is passed against the other defendants, the 
period of twelve years under this section 
would start against the latter defendants 
from the date of the consent decree and 
not from the date on which the plaintiff's 
appeal against the order dismissing the 
suit as against the former defendant was 
rejected. AIR 1955 Him Pra 35 (36). 

(17) Where an application to set aside 
an ex parte decree has been rejected the 
period for the execution of the ex parte 
decree runs from the date of the decree 
notwithstanding the pendency of the ap- 
plication. (1892) 16 Bom 123 (125) (DB). 

1 18) Where the decree is in part exe- 
cutable immediately and in part not, 
limitation against both the parts would 
run from the date of the decree. AIR 
1954 Bom 104 (107): ILR (1954) Bom 92 
(DB) ♦ ILR (1955) Mad 498 (506) (DB). 

(19) Section refers to a decree which 
is capable of execution and in the case of 
a decree which is not capable of execu- 
tion except on the happening of n particu- 
lar contingency, time will not begin to run 
until that contingency occurs. ILR (1955) 
Mad 498 (506) (DB) • AIR 1939 Bom 75 
(78): ILR (1939) Bom 87 (DB). 

(20) A provision in a decree directing 
the plaintiff to pay the deficit court-fee 
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before execution docs not make it con- 
ditional. It is capable oi execution from 
the moment it is passed provided the 
plaintifT pays the deficit court-fee. AIR 
1951 SC 16 (18): 1950 SCR 852. (AIR 
1949 Bom 379: ILR (1949) Bom 634, Afirm- 
ed.) * (1966) 68 Pun LR 20 (Delhi). 

(21) A decree for payment of costs to 
be taxed is not a contingent decree and. 
the limitation for execution runs from the 
date of the decree and not from the date 
when the costs arc ascertained. ILR (1955) 
Mad 498 (508, 507) (DB). 

(22) Limitation for enforcement of a 
surety’s liability under Section 145 runs 
from the time when the liability accrues. 
AIR 1949 Mad 285 (288): ILR (i948) Mad 
501 (DB). 


[See also AIR 1954 Mad 237 (238) (DB).] 
(23) .4n award under the My.-^ore Co- 
operative Societies Act (7 of 1913) does not 
become a decree unless and until a certi- 
ficate is granted by the Registrar undci 
Section 43-C of that Act. The twelve 
years’ period under this section will only 
commence from the grant of such certi- 
ficate. AIR 1954 My's 54 (56): ILR (1954) 
Mys 288 (DB). 


9. Subsequent order. — (1) Where a sub- 
sequent order directs payment of money or 
delivery of property at a future date, the 
period of twelve years will run from such 
dale. AIR 1955 Hyd 111 (112): ILR (1955) 
Hyd 265 (DB) * AIR 1953 Trav-Co 394 
(397). 

(2) An order under Order 20, Ru^e 1* 
(2) will be a subsequent order within the 
meaning of this section. AIR 1921 ol® 
(340) (DB) ♦ AIR 1917 Mad 188 (188) 
(DB) * AIR 1964 Punj 207 (208): 66 Pun 
LR 106 (DB) * AIR 1963 Puiij 363 (365): 

65 Puni LR 362 (DB). 

[Sep AIR 1924 Lah 342 (344).] 

[See alsc^ AIR 1956 P«t 209 (211): 35 
Pal 254 (FB) * (1925) 21 Mad LW (Jour) 

*^?But^sL*a908) 18 Mad L Jour 548 (549) 
(DB).3 

(3) An order imder Se^ion 14, 
Hyderabad Regulation of 1342-F, directing 
payment of the decretal amount by in.stal- 
m/nts amounts to a subsequent order. 
AIR*1955 Hyd HI (H2): ILR (1955) Hyd 
265 (DB) ♦ 1968-2 Andh WR 292. 

[See also AIR 1963 Mad 397 (3?8, 399): 
(1963) 2 Mad LJ 172. (Madras Indebted 
Agriculturists (Repayment of Debts) Act 
(1 of 1955), Sections 2 (b), 4 (7) — EfTecI 

12 vears period commences from dale ot 

default in instalment. (1960) 2 MLJ 67. 
Rel. on.)] 

(4) “Any subsequent order” in this sec- 
tion mean's an order in the suit in which the 
decree is made and an order which directs 
Davmcnt by the debtor or surety of money 
In respect of the iudgmcnl debt. AIR 1933 
PC 52 (54): 12 Pat 195: 60 Ind App 43. 


15) Decree — 
for payment of 


Subsequent compromise 
decree amount in instal- 


ments — Compromise recorded below 
decree — Did not amount to subsequent 
direction by Court for payment in instal- 
ments — Seclion 48 (1) (b) inapplicable. 
AIR 1964 Guj too (101). (AIR 1925 Bom 
503, Disting.) 

(6) Where another suit is brought by 
a (bird parly against the judgment-debtors 
in respect of certain of their properties 
and a receiver is appointed, an order made 
in that suit on the receiver for payment of 
money to the decree-holder on an ap- 
plication by the latter in the absence of 
the iudgmcnl debtor and the surety, is not 
a ‘‘subsequent order” and cannot be relied 
on as giving a fresh start to limitation. AIR 
1933 PC 52 (54): 12 Pat 195: 60 Ind App 
43. 

(7) A subsequent order may be one 
passed by any competent Court including 
an executing Court. AIR 1925 Bom 503 
(504): 49 Bom 695 (DB) * AIR 1958 All 
387 (390) ♦ AIR 1957 Ker 108 (109) ♦ AIR 
1945 Cal 154 (156): ILR (1945) 2 Cal 65 
(DB) • AIR 1938 Cal 25 (30): ILR (1937) 

2 Cal 373 (DB) ♦ AIR 1929 Cal 687 (689): 
57 Cal 789 (DB) * (1885) II Cal 143 
(145) * AIR 1953 Madh B 63 (64); ILR 
(1953) Madh B 295 • ILR (1954) Madh B 
42 (51) * AIR 1948 Nag 272 (274): ILR 
(1948) Nag 230 AIR 1947 Nag 101 (106): 
ILR (1947) Nag 25 (DB) * AIR 1931 Nag 
50 (51): 27 Nag LR 150 (DB) * AIR 1955 
Raj 33 (35): ILR (1954) 4 Raj 994 (DB) ♦ 
AIR 1954 Raj 222 (224): ILR (1954) 4 Raj 
836 (DB). (AIR 1935 Pat 380: 14 Pal 
816; AIR 1936 Oudh 266: 12 Luck 244 
and AIR 1932 All 273: 54 .Ml 573 (FB), 
Dissented from.) * AIR 1939 Sind 93 (96): 
ILR (1939) Kar 502 (DB) * AIR 1926 Lah 
465 (466) * AIR 1939 PC 80 (85, 86): ILR 
(1939) Kar PC 136; 66 Ind App 84; 14 Luck 
192 * (’40) AIR 1940 All 107 (108). (AIR 
1932 All 273: 54 All 573 (FB), Held, over- 
ruled by AIR 1939 PC 80.) • AIR 1940 All 
423 (424); ILR (1940) All 533 (DB) • AIR 
1940 All 270 (272): ILR (1940) All 377 
(FB) * (1068) 2 Andh WR 292 • AIR 1959 
Ker 384 (385); 1958 Ker LT I * AIR 1959 
Ker 83 (86): 1958 Ker LT 1036 (DB). 
(1953 Ker LT 20, Overruled.) * AIR 1959 
Madh Pra 269 (271): 1959 MPLJ 505 * AIR 
1959 Pat 158 (163); 1959 BLJR 84 (DB). 
(AIR 1939 PC 80, Foil; AIR 1918 Pal 216 
and AIR 1921 Pat 340 and AIR 1935 Pat 
380 and AIR 1932 AH 273 (FB). Held, must 
be deemed to have been overruled in AIR 
1939 PC 80 and AIR 1933 PC 52, Disting- 
ui.<»hcd.) * AIR 1959 Punj 193 (195, 196). 

(AIR 1923 Lah 381 and AIR 1925 Bom 503. 
Foil. AIR 1944 Lah 106, Not foil.) ♦ ILR 
(1957) Punj 98. 

(7-a) The subscqueit order must be one 
passed by Court which passed a decree as 
such Court and noi an order of an execut- 
ing Court: AIR 1935 Pat 380 (381); 14 
Pal 816 (DB) • AIR 1921 Pal 340 (340) 
(DB) * AIR 1953 Trav-Co 394 (397) * AIR 
1936 Oudh 266 (266): 12 Luck 244 ♦ AIR 
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1944 Lah 106 (109}: ILR (1944) Lah 592 * 
AIR 1918 All 216 (218): 40 All 198 (DB). 

(8) An enlry in Ihc suit recisler lhat 
the parlies ccrlify lhal an adjuslmcnt of 
the decree has been made by a compromise 
in a subsequent suit, providing for payment 
of the decretal amount in instalments and 
for execution in default has been held to 
be evidence of a “subsequent order direct- 
ing paymenr’ within the meaning of this 
section. (1948) 62 Cal WN 687 (690) (DB) 
(Dacca). 

(9) Section docs not require that the 
’subsequent order’ extending time must be 
one carried out by the judgment-debtor. 
Where the subsequent order only stated 
that the judgment-debtor would lose the 
beneHt of being allowed to pay by instal- 
ments if he did not furnish security with- 
in the specified time, hut did not say that 
on the failure to furnish security the order 
would stand abrogated, the judgment- 
debtor cannot be heard to say that as he 
did not furnish (he security within the 
lime the order itself .should be deemed to- 
have been nut passed at all so as to 
deprive the decree-holder of the extended 
period of limitation. ILR (1964) Madh B 
49 (52). 

(10) An order amending the decree under 
Section 24 of the Cochin Agriculturists’ 
Relief Act (18 of 1114) amounts to a 
‘subsequent order' within the meaning of 
this section. AIR 1956 Trav-Co 209 (209): 
ILR (1959) Trav-Co 287 (DB). 

(11) Where a decree is scaled dowm 
under Section 11 of the Saurashlra Agri- 
culturists’ Relief Act, 1934, the amended 
decree amounts to a subsequent order. 
AIR 1952 Sau 28 (30). 

10. ^Al a ceriala date or at recurring 
periods.** — (1) Where a decree does not 
fix a definite dale the question whether a 
sum is payble by a certain dale should be 
ascertained on construction of the decree 
and if so ascertainable time runs from that 
dale. (1891) 14 Mad 3Q§ (398) (DB) * 
(’89) 1889 Pun Re No. 159, p. 559 (561). 

(2) An order merely directing a compro- 
mise petition for payment by instalments to 
be Bled, is not an order directing payments 
to be made at a particular date. AIR 1944 
Lah 106 (109): ILR (1944) Lah 592 (DB) 

• AIR 1932 All 273 (282): 54 All 573 (FB). 

[See however AIR 1959 Ker 384 (385): 
1958 Ker LT 1. (An order recording a com- 
promise between parties in execution falls 
under sub-section (1) (b) of Section 48.) • 
AIR 1959 Ker 83 (86): (1958) Ker LT 1036. 
(AIR 1953 Trav-Co 394, Overruled.)] 

’3) Decrees for payment, in instalments, 
annual or monthly, and decrees for future 
maintenance are decrees for payment “at 
recurring periods”. 1892 Pun Re No. 13, 
p. 64 (69) (FB). (Instalment decree.) * 
(1885) 9 Bob 828 (882) (DB). (Do.) * 

(1887) 9 All 33 (34) (DB). (Future main- 


tenance.) ♦ AIR 19.31 Bom 492 (4941 (DB). 
(Do.) * (1892) 19 Cal 139 (144. 145. 146) 
(FB). (Do.) 

(4) Where a decree directed mesne pro- 
fits to be ascertained In exerulion, the 
order for mesne profits is not an order for 
the payment of money at a ccrt.ain date 
under this section. Time in the case ot 
such decrees and of decrees for the pay- 
ment of money at a particular dale, runs 
from the dale of default or the expirv ot 
the period, as Ihc case may be. .AIR 1927 
Mad 842 (843) (DB) * AIR 1943 Pal ,33 
(34) (DB) * AIR 1940 All 423 (424i: ILR 
(1940) Ail 536 (DB) * (1888) 12 Bom 6.5 
(67) (DB). 

(6) Where an instalment decree provides 
for the payment of the whole sum in 
detault of any one in.stalmenl and either 
no option is given to the decree-holder or 
an option is given and exercised by him, 
time for the execution ot the w’hole decree 
runs from the date of the first default. AIR 
1953 Madh Bha 63 (C4): ILR (1953) Madh 
B 295 ♦ AIR 1957 Kerala 108 (109) * AIR 
1945 Cal 154 (155): ILR (1945) 2 Cal 65 
(DB) * AIR 1931 Bom 263 (264) * (1962) 

1 Mad LJ 10 (12): 74 Mad LW 654. (Effect 
of Section 4 (7) of Madras Act (1 of 1955) 

— Decree deemed to be instalment decree 

— Limitation extended to 12 years from 
date of default in paying particular instal- 
ment.) 

(6) Where the decree-holder has exercis- 
ed his option to enforce the default clause 
in an instalment decree by applying for 
execution to recover the entire decretal 
amount, he is not debarred from having 
the benefit of executing his decree as an 
instalment decree unless Iherc is prejudice 
to the judgment-debtor. AIR 1953 .All 283 
(286): ILR (1951) 2 All 148 (DB) * AIR 
1961 AH 107 (108, 109): ILR (1960) 2 All 
908 (DB) • AIR 1960 Madh Pra 70: 1959 
MPLJ 1146. (AIR 1953 All 28.^ and AIR 
1943 Nag 170, Rel. on; AIR 1931 Bom 
263, Dissent, from.) 

(7) Where an instalment decree provid- 

ed that in default of payment of any instal- 
ment, the decree-holder was entitled to 
realise the whole amount of the decree at 
once, it w'as held lhat such a decree could 
not be considered to be a decree payable 
“at a certain date” within the meaning ol 
this section, and lhal therefore, after 
tw’clve years from the date of the default, 
only that instalment wnll be barred in 
respect of which the default w'us made. 
AIR 1936 Lah 159 (160) (DB) * (1968) 2 

Andh WR 292. 

(8) Where a decree is for delivery of 
possession of immovable property contin- 
gent on the non-payment of annuity, the 
decree-holder is not bound to execute foi 
possession on the occurrence of the first 
default but might execute it on the occur- 
ring of any subsequent default. (1894) 16 
All 237 (238. 239) (DB). 

(0) Where a decree directs that money 
be recoverable from a parly only on failure 
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to recover the same from another, the 
period of twelve years runs from the date 
of decree and not from the time of the 
failure of the other to make the pavmenl. 
AIR 1926 Mad 20 (23): 46 Mad 840’ (DB). 

(10) Where the decree directs that the 
plaintilT is entitled to receive every yeai 
from the defendant half the share of the 
Iskel of Patwari Giri, an execution appli- 
cation for recovery of arrears for three 
years prior to the dale of application would 
be within time under Article 163, Cl. (6), 
Hyderabad Limitation Act, even if the 
application is filed more than 12 years 
from the date of the decree. AIR 1950 
Hyd 48 (49. 50): ILR (1951) Hyd 100 (DB). 

11. Deduction of time. — (l) Where the 
period of twelve years expires on a day 
when the Court is closed, the application 
can be presented on the next rc-openinR 
day. AIR 1955 Cal 269 (272) (DB) * AIR 
1949 Mad 275 (276). 

t2) In cases of intervening insolvency 
of the judgment-debtor the period during 
which the adjudication lasts will be exclud- 
ed in computing the period of twelve years. 
AIR 1954 Trav-Co 1 (4): ILR (1953) Trav- 
Co 858 (FB) * AIR 1939 Mad 270 (272): 
ILR (1939) Mad 611 (DB) * AIR 1921 Cal 
456 (457) (DB). 

[See however (1950) 55 Mys HCR 152 
(155) (DB). (Creditor not proving debt 
under decree in insolvency proceedings — 
Admission of decree debt in debtor’s ap- 
plication for adjudication would not save 
limitation.)] 

(3) The pendency of an appeal by the 
judgment-debtor is not a ground of sus- 
pension of the period prescribed by this 
section in the absence of fraud or force. 
AIR 1917 Cal 460 (461) (DB). 

(4) The pendency of a claim petition 
under Order 21. Rule 58 operates as a 
slay of execution and therefore, the period 
taken by such proceedings can be exclud- 
ed in computing the period prescribed 
under this section. AIR 1955 Mad 67 (67) 
(DB). 

[See also 1961 MFC 858 (860). (The 
same principle governs the duration of the 
suit under Order 21, Rule 63. AIR 1952 
Mad 186 (FB); AIR 1955 Mad 67; AIR 1934 
Pal 532; AIR 1939 All 403 (FB); AIR 1944 
Nag 155; AIR 1948 Nag 272; AIR 1951 SC 

16. Foil.)] 

(5) In computing the period of limita- 
tion for an execution application undei 
Section 48, the periods limited by special 
enactments have to be excluded. 1967 Kcr 
LT 319: 1907 Ker LJ 629 * 1968 Ker LT 
680- 1968 Ker LR 284 * ILR (1966) 2 Ker 
508: 1966 Ker LT 1031 * (1962) 40 Mys 
LJ 847. (Joint decree against A and B — 
Execution pending again.st both — Applica- 
tion by A alone under Section 26, Mysore 
Debt Conciliation Act (6 of 1937) — EITecl 
— Execution proceedings suspended against 
B also — Entire period during which 


execution proceeding was suspended, liable 
to be excluded in computing limitation 
under Section 48. 222 IC 138, Disting.) • 
(1961) I Mad LJ 30: 70 Mad LW 475 ♦AIR 
1961 Mys 259 (261): 38 Mys LJ 928 ♦ 

(1960) Ker LJ 1435 • 1957 All LJ 487 
(489): 1957 All WR (HC) 460. 

[Sec however AIR 1960 Madh Fra 396 
(397): 1969 Jab LJ 653 ♦ AIR 1969 Punj 
613 (614): 60 Pun LR 172. (Where, how- 
ever, the special statute does nut deprive 
the decree-holder from proceeding against 
the other properties of Judgment-debtor, 
such period cannot be excluded.)] 

12. Fraud or force. — (1) In order to 
get the benefit of sub-section (2) (a) it 
must be proved that there was fraud or 
force on the part of the judgment-debtor, 
and the decree-holder was thereby prevent- 
ed from executing the decree. (1610) 8 

Ind Cas 805 (805) (DB) (Mad) ♦ AIR 1935 
Mad 8 (11): 68 Mad 311 (DB) • AIR 1935 
Pat 380 (382): 14 Pat 810 (DB) • AIR 
1929 Pat 697 (699) (DB) • (1912) 13 Ind 
Cas 88 (89) (Cal) ♦ AIR 1919 Mad 197 
* (198) (DB). 

[See also AIR 1932 All 273 (277. 284): 
54 All 573 (FB).] 

(2) The fraud, however, need not be 
such as to have continued to prevent exe- 
cution up to the expiry of the twelve 
years. (1911) 14 Otidh Cas 238 (242, 243) * 
AIR 1919 Mad 197 (198) (DB). 

(3) The Court has no discretion to 
refuse execution when fraud or force on 
the part of the judgment-debtor prevent- 
ing execution is established within twelve 
years of the application. (1911) 35 Mad 
670 (672, 673) (DB). 

[But see (1906) 11 Cal WN 440 (441) 
(DB) * (1911) 14 Oudh Cas 238 (241. 
242).] 

(4) Where the alleged misrepresentation 
by the judgment-debtor came long after 
twelve years from the date fixed in the 
decree for payment, the case does not fall 
under Clause (a) of sub-section (2). AIR 
1957 Trav-Co 109 (116): ILR (1956) Trav- 
Co 1244 (FB). , 

(5) The term “fraud" in the section 

should be interpreted in a very liberal 
sense. AIR 1949 Bom 379 (381): ILR 

(1949) Bom 634 (DB) • ILR (1957) Madh 
Pra 3 (5) ♦ AIR 1948 Nag 272 (274): ILR 
(1948) Nag 230 * AIR 1946 Mad 172 
(173) * AIR 1931 All 31 (33) (DB). 

[Q) Any improper means resorted to by 
the judgment-debtor to prevent execution 
of the decree would amount to fraud. AIR 
1949 Bom 379 (382): ILR (1949) Bom 634 
(DB) • ILR (1957) Madh Pra 3 (5) * AIR 
1936 Lah 843 (845) • AIR 1961 Raj 271 
(272): 1962 Raj LW 170. 

(7) The term ‘fraud’ includes not merely 
deceit but also circumvention. AIR 1936 
Luh 843 (845) * AIR 1927 All 668 (669) * 
AIR 1961 Raj 271 (272): 1962 Raj LW 
170. (AIR 1936 Lah 843 and AIR 1949 
Bom 379, Foil.) 
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(8) Fraudulent motive or design is n<»l 
capable of direct proof; it can only be 
inferred. Each circumstance by itself may 
not mean much, but taking all of lliem 
together, they may reveal a fraudulent or 
dishonest plan. AIR 1951 SC lb (19): 1950 
SCR 852. 

(9) Mere objections by the jiulgmeiit- 
debtor cannot be taken advantage of as 
“fraud” within the meaning of this section. 
AIR 1955 Trav Co 208 (208) (DB) ♦ ILR 
(J955) Patiala 176 (181, 182) * AIR 1947 
Mad 216 (218): ILR (1947) Mad 525 (DB) * 
AIR 1935 Pat 380 (382): 14 Pat 810 
(DB) • AIR 1959 Ker 81 (83): 1958 Ker 
LT 657 (FB). (A plea of discharge by the 
judgment-debtor which is later found to be 
false, will not amount to preventing the 
execution of a decree by fraud or force. 
AIR 1931 All 134 and AIR 1935 Pat 380 
and AIR 1936 Lah 843 and 30 Tiav L,I 445 
and AIR 1947 Mad 216 and AIR 1948 Nag 
189 and AIR 1955 Trav-Co 208, Rel. on: 
AIR 1950 Trav-Co 80, Overruled.) * AIR 
1959 Madh Pra 269 (270): 1959 MPLJ 505. 

(10) Resistance of execution on legal 
grounds available to tlie judgment-debtor 
even if ultimately found to be untenable 
cannot amount to preventing execution by 
fraud. ILR (1955) Patiala 176 (181. 182). 
(AIR 1922 All 145: 44 All 319 (DB), Not 
foil.) 

(11) Objection raised to the jurisdiction 
of the Co\irl was held not to amount to 
fraud. ILR (1955) Patiala 176 (185). 

(12) Judicial constraint imposed by the 
passing of the slay order under the pro- 
visions of the Madras Agriculturists’ Relief 
Act is not to be covered by the words 
‘‘fraud or force” in this section, AIR 1945 
Mad 70 (72). 

(13) Raising a plea based on a false 
statement would be fraudulent. AIR 1936 
Lah 843 (845). 

(14) Frequent, futile and false objections 
raised by the judgment-debtor accompani- 
ed by his keeping out of the way when 
warrants of arrest are issued, may be taken 
to amount lo fraud. (1912) 13 Ind Cas 929 
(929) (All) • (1883) 6 Mad 365 (367) (DB). 

(15) In the following instances the con- 
duct of the judgment-debtor has been held 
to amount to fraud within the meaning of 
the section. — 

(a) Where he raised frivolous objections 

in order to delay execution of the 
decree against him. AIR 1952 Mys 
67 (68): ILR (1952) Mys 167 (DB) * 
ILR (1957) Madh Pra 3 (5) ♦ AIR 
1950 Trav-Co 80 (80) (DB) ♦ AIR 
1934 Pal 532 (533) (DB) * AIR 1922 
All 145 (146): 44 All 319 (DB). 

[But sec (1912) 13 Ind Cas 88 (80) (DB) 
(Cal).l 

(b) Where lie wilfully evaded Ihc arrest 
warrant, or escaped from lawful 


custody after his arrest in execution 
of decree. AIR 1924 Mad 836 (837) 
(DB) ♦ (1912) 13 Ind Cas 929 (929) 
(DB) (All) * 1950 Ker L Tim 684 
(688) (DB). (Escape from lawful 
custody.) * AIR 1967 Ker 87 (88): 
1966 ker LT 685. 

[See also 1956 MBLJ 102: Madh BLR 
1955 Civ 687. (Shifting of judgmenl-deblor 
from Gwalior Slate to Indore Stale is not 
'fraud’ within meaning of Section 48 (2) 
(a).] 

(c) Where knowing that a warrant of 
attachment was issued against his 
moveable properly, he locked up his 
house and so prevented the move- 
able property therein being attached. 
(188.5) 9 Bom 318 (319) * (1899) 22 
.Mad 320 (323) (DB|. 

[See however AIR 1917 Oudh 159 (160).] 

(d) Where he or his heirs made ficlilious 

and fraudulent alienation of properly 
which was subsequently set aside in 
a regular suit. AIR 1940 Lah 178 
(179) * (1882) 4 Mad 292 (294) 

(DB). 

(c) Where he kept out of British India 
so that the decree-holder was not in 
a position to take out execution 
against his person. AIR 1925 Nag 82 
(90): 22 Nag LR 67. 

(f) Where a judgment-debtor actively 
suppresses the fact of his owning a 
certain big properly, as part of hjs 
fraudulent scheme to prevent the 
judgment-creditor from realizing the 
fruits of his decree. AIR 1951 SC 
16 (19): 1950 SCR 852 * AIR 1952 
Mys 67 (68): ILR (1952) Mys 167 
(DB). 

(16) Where the Court merelv refused to 
permit execution against properties of the 
judgment-debtor in the hands of a receiver 
but the decree-holder did not proceed 
against the person and other properties of 
the judgmenl-deblor or of the surety with- 
in the twelve years, it was held that Sec- 
tion 48 (2) was of no help to the decree- 
holder. AIR 1929 Pat 597 (590) (DB). 

(17) Fraud or force of one judgment- 

debtor will not extend the lime against a 
cc-judgment-debtor who did not resort to 
it. AIR 1916 Mad 1 (2): 38 Mad 419 

(OB) • AIR 1931 Mad 381 (383) (DB) * 

AIR 1930 Sind 218 (219) (DB). 

(18) A plea of fraud under Section 48 
(2) may be allowed lo be taken even at a 
late stage if the circumstances justify such 
a course. AIR 1948 Nag 272 (274): ILR 
(1948) Nag 230 * AIR 1946 Mad 172 (173). 

(19) A decree-holder who claims the 
benefit of this sub-section should be 
vigilant In the matter of execution. AIR 
1955 Trav-Co 208 (208) (DB). 

(20) Under sub-section (2) fraud must 
have prevented the judgment-creditor from 
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49. Transferee. — Every transferee of a decree shall hold the same subject 
to the equities (if any) which the judgment-debtor might have enforced against the 
original decree-holder. 

[1882, 1877, S. 233. See O. 21, R. 16.] 


Secttoo 48 “ Note 12 (contd.) 

applying for execution. Under Section 18 
of the Limitation Act. the fraud must have 
kept the judgment-creditor from knowing 
that he had a right to apply for execution. 
For the purpose of Articles 181 and 182 
of the Limitation Act, it is Section 18 of 
the Limitation Act that will apply. Fraud 
that is sufTicienl for the purpose of Sec- 
tion 48, Civil Procedure Code, will not 
neces.«arily be sufficient. AIR 1951 SC 16 
(21, 22, 23): 1950 SCR 852. 

13. Plea under Section. — (1) Where 
notice of petition for attachment in execu- 
tion is duly served on Ihe Judgment-deblor 
who allows orders to be passed ex parte, 
he cannot ask for a review of the order, 
nor can he in appeal raise the plea that 
the execution application is barred by 
expiry of twelve years under the .section. 
AIR 1956 Hyd 7 (iO): ILR (1955) Hyd 797 
(FB) * AIR 1929 Mad 826 (826, 827). 

[See also AIR 1945 Cal 387 (393): ILR 
(1946) 1 Cal 45.] 

[But see AIR 1938 All 89 (90) (DB).] 

(2) Where executing Court decide.'^ 
wrongly that the execution of a decree is 
not barred, it is merely an erroneous deci- 
sion and not an illegal exercise of jurisdic- 
tion. So long as the order is not set 
aside in appeal or revision, it cannot be 
attacked in any collateral proceeding. AIR 
1934 Cal 282 ('283); 61 Cal 234 (DB). 


SECTION 49 — SYNOPSIS 


1. Scope and object. 

2. Equity to set off cross-decree. 

3. Transfer during pendency of suit by 

Judgment-debtor. 

4. Assignee's want of knowledge of 

equity. 

1. Scope and object. — (1) Section 49, 
refers to a transferee of decree and does 
not cover a case of transferee of property. 
AIR 1943 Oudh 354 (358): 19 Luck 1 (FB). 

(2) The equity, to which a transfer of a 
decree is subject, must be one available 
acainsl the original decree-holder. AIR 
1952 Punj 183 (184): ILR (1951) Punj 475 
IDB) • AIR 1925 Pat 449 (450): 4 Pat 
120 (DB) * AIR 1962 Raj 223 (223, 224): 
1962 Raj LW 542 (DB). (Assignment of 
decree — Assignee holds decree subject to 
equities in exislence on date of assign- 
ment.) 


(3) A mere claim for restilulion made by 
the judgment-debtor against the decree- 
holder is not an equity which ran be 
availed of against an assignee from the 
decree-holder. AIR 1933 Cal 865 (868) 
(DB). 


(4) The principle of this section applies 
to a case where a transferee of decree is 
permitted to continue the execution started 
by the transferor. AIR 1947 Nag 116 (121): 
ILR (1946) Nag 895. 

(5) The transferee of the decree, permit- 
ted to continue the execution, cannot put 
forward contentions inconsistent with the 
prayers in execution of (he original decree- 
holder. AIR 1952 Trav-Co 504 (506) (DB). 

(6) It is the executing Court that should 
consider whether the assigned decree is 
subject to any equities. AIR 1937 Cal 670 
(571) (DB) * AIR 1919 Mad 424 (426): 42 
Mad 338 (SB). 

2. Equity to set off cross-decree. — (1) 

A right to set ofT a cross-decree or cross- 
claim is an equity which can be enforced 
against the (ransieree of Ihe decree. AIR 
1945 Mad 381 (383): ILR (1946) Mad 30 * 
AIR 1937 All 351 (,S52): ILR (1937) .411 553 
(DB) « (1936) 163 Ind Cas 616 (619) (DB) 
(Cal) * (1868) 10 Suth WR 32 (33) (FB) * 
AIR 1924 Nag 46 (47): 19 Nag LR 164. 

(2) The decree against which the set off 
is asked for must be before the Court for 
execution. (1887) 13 Ind App 106 (110): 
14 Cal 18 (PC) ♦ (1902) 24 All 481 (482). 

3. Transfer during pendency of suit by 
judgment-debtor. — (1) Where the decree 
is assigned during the pendency of a suit 
by the judgment-deblor against the decree- 
holder and a decree is passed subsequent- 
ly in the latter suit in favour of the judg- 
rreiit-deblor, the latter will be entitled to 
a set off in respect of such decree against 
the transferee of the decree in the prior 
.suit. AIR 1938 Bom 253 (256): ILR (1938) 
Bom 263 (DB) * AIR 1937 Rang 316 (317) 
(DB). 

(2) An application for slay of execution 
under Order 21, Rule 29 is maintainable 
even though the decree-holder has assigned 
his decree in favour of a stranger pending 
the suit by the judgment-debtor and the 
assignee is not on the party array. AIR 
1959 Ker 402 (402): 1958 Ker LT 1012. 

4. Assignee's want of knowledge of 

equity. — (1) It is not necessary that the 

assignee should have anv notice of the 
equity. AIR 1945 Mad 381 (383): ILR 
(1946) Mad 30 (DB) • AIR 1938 Bom 253 
(256): ILR (1938) Bom 263 (DB) ♦ (1910) 

7 Ind Cas 55 (60) (DB) (Cal) * AIR 1959 
Ker 402 (402): 1958 Ker LT 1012. 

(2) The case would be verv much 
stronger against the assignee if he had 
notice of the equity. (1889) 16 Lai 619 

(622) (DB). 
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50. Legal representative. — (1) Where a judgment-debtor dies before the 

decree has been fully satisfied, the holder of the decree may apply to the Court 

which passed it to execute the same against the legal representative of the deceas- 
ed. 

(2) Where the decree is executed against such legal representative, he shall 
be liable only to the extent of the property of the deceased which has come to his 
hands and has not been duly disposed of; and, for the purpose of ascertaining 
such liability, the Court executing the decree may, of its own motion or on the ap- 
plication of the decree-holder, compel such legal representative to produce such 
accounts as it thinks fit. 

[1882, 1877. S. 234; 1859. S. 210. See Order 21, Rule 22.] 


SECTION 60 — SYNOPSIS 
1. Scope. 

2» “Holder of fhe decree”. 

2-A. Extent of liability of legal represen- 
lallvc — See also Section 52. 

3. Legal representative bound by 
what the deceased JudgmenU 
debtor himself would have 
been bound by. 

4. “Where a .iudgment-deblor dies”. 

5. “Before the decree has been fully 

satisfied”. 

6. Application lo execute against the 

legal representative. 

7. Execution against wrong legal 

representative or without the 

legal representative. 

8. Decree-holder, If can proceed 

against property In the posses- 
sion of third parly. 

0. Limitation lor substitution of 
legal representative. 

10. Successive deaths of JudgmcnI-deblor 

and legal representative. 

11. Decree for Injunction. 

11-A. Decree for specific performance. 

12. Orders executable as decrees. 

13. Appeals* 

1. Scope. — (1) The section is wide 
enough to include the case where the 
iudgment-debtor dies before decree, provid- 
ed the decree is valid in spite of his death. 
AIR 1937 Pat 321 (322): 16 Pat 316 (DB). 


(2) Section 53 extends the scope of Sec- 
tions 50 and 52 lo ancestral properly in 
the hands of a descendant which is liable 
under the Hindu law for payment of debts 
of the ancestor. AIR 1948 PC I (3): ILK 
(1947) Nag 830: 74 Ind App 247. 


(3) Where an assesscc liable to pay tai 
under the Hyderabad Agricultural Income 
tax Act (13 of 1950) dies while the re 
covery proceedings are pending but aftei 
receipt of demand notice, such proceeding: 
cannot be continued against the legal re 
presentative unless a demand notice i: 
served on him. The machinery providcc 
by the Civil P. C. for execution of decre< 
agamst legal representative cannot be im 
ported by virtue of proviso to Section 3^ 
(4) of the Act in such a case. AIR 196f 
Mys 326 (328. 320): (1968) 1 Mys LJ 1 

(I'D). 


2. Holder of the decree”. — (1) A per- 
son who appears upon the face af the 
decree as the person in whose favour the 


decree is passed is entitled to execute it, 
unless it is showm that some other person 
has taken his place. (1891) 18 Cal 639 
(t*4l) (DB). 

(2) Where a decree is due to an estate 
of a deceased person, an application for 
execution by any person who, for the time 
being, is recognised as the proprietor of 
the estate is good. AIR 1918 Pal 216 (216, 
217) (DB). 

2-A. Extent of liability of legal repre- 
sentative — See also Section 52. — (1) 
Personal properties of legal representatives 
— Recovery from cannot be effected in 
absence of any direction in decree in this 
behalf. (1966) 1 Andh LT 92 (93) (DB). 

(2) Universal donee is a ‘legal represen- 
tative’ of the deceased testator — Decree 
against the donor prior to his death — 
Decree-holder can proceed against properly 
in the hands of donee in execution of his 
decree. AIR 1964 Mad 78 (80): 76 Mad 
LW 692. 

3. Legal representative bound by what 
the deceased Judgment-debtor himself 
would have been bound by. — (I) The 
legal representative will be bound by the 
decree passed or the previous proceedings 
taken against the judgment-debtor himself. 
Madh BLJ 1954 HCR 1501 (1503) • AIR 

1918 Pat 41 (46): 4 Pal LJ 213 (DB) * 
(1886) 10 Bom 74 (77) (DB) • (1889) 21 
AM 277 (279) (DB) * 1968-2 Mys LJ 124: 
15 Law Rep 388. (Legatee under will made 
by surely.) 

(2) Where the Judgment-debtor was ini 
pleaded in the suit n.s a subsequent mort 
gagee but did not plead his rights of 
marshalling, it is not open to his legal re- 
presentatives to raise the question again. 
AIR 1916 Oudh 288 (288, 289) (DB). 

(3) A Hindu son or a descendant of a 
Hindu cannot question the validity of the 
decree against the ancestor except where 
the decree debt is of an illegal or immoral 
nature. (1893) 16 Mad 99 (103) (DB) ♦ 
(1911) 9 Ind Gas 648 (649) (DB) (Mad) * 
AIR 1963 Madh Pra 49 (51). (Liability for 
torts — Does not amount lo avyawaharik 
debt — On death of judgment-debtor after 
passing of decree in respect of wrong his 
son w'ill be bound to pay if he received 
assets — Son’s liability will be governed 
by Sections 50 aad 68, Civil P. C.) 

(4) A legal representative cannot be per- 
mitted to urge grounds to invalidate the 
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decree which his predecessor in-interest 
could not have urged. 1957 Kcr LJ 640 
(641) (DI3). 

4. “Where a fiidgment-deblor dies”. — 

(1) The word “dies ’ is used in its natural 
meaning and does not include a civil death. 
AIR 1935 Cal 713 (714) * AIR 1931 All 
306 (307): 53 All 529 (DB). 

(2) Where in the course of execution 
proceedings against the properly of the 
insolvent in the hands of the OfTicial 
Assignee the insolvent dies and his legal 
representatives do not claim any interest 
in the properly, the execution can be con- 
tinued without joining them as parties. 
AIR 1944 Cal 432 (432) (DB). 

6. “Before the decree ha^ been fully 
satisfied”. — (1) It is necessary to implead 
the legal representatives of a judgment- 
debtor who dies after attachment. AIR 
1956 Trav-Co 147 (153): ILR (1955) Trav- 
Co 823 (FB) * AIR 1955 Cal 573 (575) 
(DB) * (1910) 5 Ind Cas 339 (340) (DB) 
(Mad). 

(2) The failure to implead the legal re- 
presentatives of a judgment-debtor dying 
after attachment renders the sale void. 
AIR 1936 Mad 205 (216): 59 Mad 461 (FB). 
(AIR 1924 Mad 130: 47 Mad 63, Overrul- 
ed.) * AIR 1955 Trav-Co 92 (96) (DB). 

[But see AIR 1927 Cal 315 (318) (DB) * 
(1929) 115 Ind Cas 520 (521) (DB) (Cal) * 
AIR 1920 Oiidh 178 (179): 23 Oudh Cas 
218 * AIR 1925 Pat 384 (387) (DB).] 

(3) Where an order for possession has 
been made and the judgment-debtor dies 
thereafter, it is not necessary to implead 
the legal representatives. (1889) 12 Mad 
211 (213) (DB). 


(4) The principle ^f Section 50 applies 
where the judgment-debtor becomes insol- 
vent after the attachment, so that, a sale 
thereafter without impleading the Official 
Receiver and without due notice to him is 
inoperative and irregular. AIR 1914 PC 
129 (131): 42 Cal 72: 41 Ind App 251. 

6. Application lo execute against the 
legal representative.— (1) In this section 
the words “may apply” are equivalent to 
“shall apply”. ’ AIR 1955 Cal 573 (575) 
(DB) • AIR 1957 Raj 154 (156): ILR 

(1957) 7 Raj 520 (DB) * AIR 1955 Trav-Co 
92 (96) (DB) • AIR 1954 Pepsu U5 (117): 
ILR (1953) Patiala 615 * AIR 1936 Mad 
205 (206): 59 Mad 461 (FB). 

(2) The amendments to Rules 22 and 90 
of Order 21 by the Calcutta High Court 
do not do away with the necessity of 
making an application under t^his section 
to execute the decree against the legal re- 
pre.-senlalive. AIR 1949 Cal 299 (300). 

(3) The provisions of Order 21, Rule 22 
do not control the provisions of thi.^ .scc- 
Uon AIR 1955 Trav-Co 92 (96) (DB). 

(4) The application lo execute the decree 
against the legal representative must be 
made to the Court which passed the decree. 
AIR 1952 Pal 333 (335): 27 Pat 848 (DB) • 


AIR 1951 Ajmer 31 (32) * AIR 1934 Bom 
215 (216) (DB) ♦ (1905) 28 Mad 466 (471, 
472) (FB) • AIR 1926 Mad 411 (412) (DB). 

[But see AIR 1959 Punj 71 (75): ILR 
(1058) Punj 2430 (DB). (Transferee Court 
can also deal with application for substitu- 
tion of legal representative as jurisdiction 
of Court passing decree is not exclusive.)] 

(5) Application to execute decree against 
legal representative — Court passing decree 
has to decide whether decree is executable 
against him. (1905) 28 Mad 466 (470) 
(FB) * (1895) 17 All 431 (432) • AIR 1920 
Mnd 411 (412). 

(6) Transferee Court ordering execution 
against legal representatives — This 
amounts to irregularity in procedure which 
may be waived. AIR 1952 Pat 333 (335): 
27 Pat 848 (DB) • AIR 1959 Mys 99 (99, 
100): 30 Mys LJ 865 (DB). (AIR 1941 Pal 
139 and ILR 22 Cal 558, Rcl. on.) 

(7) An application under this section is 
necessary only when further execution is 
needed or asked for. A separate applica- 
tion merely for substituting a legal repre- 
sentative is not necessary. AIR 1936 Oudh 
152 (153): 11 Luck 500 (DB) • AIR 1921 
Mad 693 (693). 

(8) A legal representative of the deceas- 
ed defendant need not be first brought on 
record under Section 50, before filing an 
application to set aside the ex parte decree. 
AIR 1925 Oudh 370 (371): 27 Oudh Cas 
299. 

(9) Application for execution made by 
mistake against judgment-debtor who Is 
dead can be regarded as a step-in-aid of 
execution. AIR 1964 Kcr 90 (92): 1963 
Ker LT 460. 

(10) Under Section 50 it is open to the 
decree-holder either to ask the executing 
Court lo bring the legal representative of 
a deceased judgment-debtor on record or 
lo present another execution petition. AIR 
1964 Mys 211 (212): (1963) 2 Mad LJ 359. 
(On death of judgment-debtor, the execu- 
tion continues to be pending.) 

(11) There are two requirements of an 
execution application as required under 
Section 50 read with Order 21, Rule 22, 
one is that the execution application must 
be made lo the Court which passed the 
decree and second is that the notice of 
execution must be issued to the legal re- 
presentatives. AIR 1969 Bom 84 (90): 70 
Bom LR 373. 

7. Execution against wrong legal repre- 
sentative or without the legal representa- 
tive. — (1) A proceeding taken against one 

of several representatives who prima facie 
U entitled to represent the estate of the 
deceased is binding on all the representa- 
tives. AIR 1956 Trav-Co 147 (154): ILR 
(1955) Trav-Co 823 (FB) * AIR 1955 Pal 
408 (413): 34 Pat 298 (DB) * AIR 1953 
Mad 622 (623) ♦ AIR 1940 Oudh 55 (58): 

14 Luck 751 (DB) • (1909) 33 Mad 6 (8. 

9) (DB). , 

[But see (1879) 4 Cal 142 (156) (FB) * 
(1882) 11 Cal L Rep 268 (272) (DB).] 
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Section 60 — Note 7 (contd.) 

(2) An execution proceeding taken 
against a wrong person as legal represen- 
tative will as a general rule, nut 
bind the actual or real legal representatives. 
(1905) 32 Cal 296 (315): 32 Ind App 23 
(PC) • AIR 1952 Pat 53 (54): 30 Pat 779 
* (1910) 32 All 404 (409) (DB) * AIR 1919 
Cal 831 (833) (DB) • AIR 1960 Mad 726 
(727) (DB) * AIR 1917 Mad 979 (980. 981) 
(DB) • AIR 1921 Bom 385 (388, 389): 45 
Bom 1186 (DB) • AIR 1962 Ker 144 (146): 
1961 Ker LT 1013. 

(3) Where the legal reprcseiitutive 

stands by and allows the proceedings to 
be taken or continued against u wrong per- 
son, he will not be allowed to challenge the 
proceedings subsequentlv. AIR 1944 Cal 42 
(43) (DB) * (1879) 4' Cal 342 (345. 346) 

(DB). 

(4) Where a wrong person is impleaded a.s 

a legal representative but the Court decides 
that he is the true heir and orders execu- 
tion to proceed, such proceedings cannot 
be said to be void for want of jurisdic- 
tion. AIR 1956 Trav-Co 147 (153): ILR 

(1955) Trav-Co 823 (FB) * AIR 1947 Bom 
164 (166) ♦ (1901) 25 Bom 337 (347): 27 

Ind App 216 (PC) * AIR 1926 Oudh 613 
(614) (DB). 

(5) Proceedings taken against persons in 

their representative capacity are binding on 
ah persons who arc represented by the 
person against whom such proceedings are 
taken. AIR 1956 Trav-Co 147 (154): ILR 
(1955) Trav-Co 823 (FB) • AIR 1954 Trav- 
Co 26 (27) • AIR 1945 Bom 435 (437) 

(DB) • (1897) 21 Bom 539 (542, 543) 
(DB) • (1887) 15 Cal 70 (81): 14 Ind App 
187: 1888 Pun Re No. 1 (PC) • AIR 1924 
Mad 571 (573, 574) (DB) ♦ (1910) 33 All 
15 (16, 17) (DB) * (1889) 16 Cal 40 (56): 
15 Ind App 195 (PC) * AIR 1962 All 125 
(127). 

(6) Where there arc heins who are co- 
owners. as in the fase of Muslims or Chris- 
tians. one of them cannot represent the 
others as the interest of each heir is dis- 
tinct and separate. The bona fides of the 
claimant prosecuting the proceeding can- 
not and will not clothe the co-owners on 
record with competency to represent the 
others who are not on record. AIR 1956 
Trav-Co 147 (154): ILR (19.55) Trav-Co 823 
(FB). (AIR 1950 Trav-Co 1: 1950 Trav-Co 
IR 546, Overruled.) 

(7) The mere fact that the name of the 
legal representative is wrongly given does 
not invalidate the execution petition. AIR 
1926 Lah 34 (35) (DB). 

(8) The rule that the proceeding taken 
against a person prima facie entitled to re- 
present the estate is binding on the other 
persons entitled to the estate has no ap- 
plication where the judgment-debtor be- 
comes an insolvent and his estate vests 
in the OlTicial Receiver or Official Assignee. 
AIR 1929 Mod 609 (611). 


(9) Where a decree-holder acting bona 
fide describes the legal representatives ol 
the deceased judgment-debtor by wrong 
names, the error is one of description only 
and a sale held after notice to such per- 
sons is not a nullity. AIR 1957 Bom 170 
(175): ILH (1957) Bom 623 (DB). 

(10) The omission to substitute some of 
the legal representatives docs not render 
an execution sale void even to the extent 
of their interest. AIR 1957 Bom 170 (175): 
ILR (1957) Bom 623 (DB). 

8. Decree-holder, If can proceed agalnsi 
property In the possession of third party. — 

(1) The right of a creditor of the donor 
to follow the properties in the hands of 
the universal donee is a right which can- 
not be exercised by levying execution 
against the properties in his hands under 
a decree obtained against the donor only. 
AIR 1952 Trav-Co 23 (28. 29): ILR (19.51) 
Trav-Co 357 (DB). 

(2) Money given to a rival claimant to 
the estate of the deceased in settlement of 
his claim cannot be proceeded against by 
creditors of the estate as assets of the 
deceased. AIR 1924 Oudh 364 (365, 366); 
27 Oudh Cas 202 (DB). 

(3) This section has no application 
where the interest of the judgmenl-<lebtor 
devolves on another by purchase or other- 
wise subsequent to institution of suit. 
(1908) 31 .Mad 464 (466, 467) (DB). 

(4) A legatee of a part of an estate is 
not the legal representative of the deceas- 
ed testator and a decree against the lallei 
cannot be executed against the as.sets in 
the hands of the legatee. ILR (1954; Mad 
1008 (1009, 1010). 

(5) If the legatee has helped himself to 
the legacy by unauthoriscdly taking pos- 
session, he would become executor de son 
toit and as such is liable to be proceeded 
against as the legal representative of the 
deceased testator. AIR 1953 Mad 622 
(624). 

(6) Transfer of property pending suit — 
Decree — Execution — Death of mortga- 
gor — Execution can be taken out against 
transferee. .4IR 1960 Madh Pra 198 (200). 
1960 MPLJ 287. 

(7) Compromise decree with regard to 
easements of light and air between owners 
of adjacent houses — It is not judgment 
in rem — Such decree cannot be execut- 
ed against third party purchasing house 
after decree, although decree provided that 
it shall bind assigns of parties — Such 
provision not valid under law of execution. 
1967 Mah LJ 985 (988): 69 Bom LR 749. 

9. LimifollOD for subslllutlon of legal 

rcpresentollve. — (1) There is no provision 

in the Code as to abatement of execution 
by the death of parties. AIR 1920 .411 171 
(172): 42 All 570 (DB) * AIR 1942 Cal 436 
(437): ILR (1942) 2 Cal 262 (DB) • 1960 
MPLJ 202 (204, 205): 1960 Jab LJ 283. 

(2) No separate application for substitu- 
tion of legal representatives is necessary. 
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PROCEDURE IN EXECUTION 


51. Powers of Court to enforce execution.— Subject to such conditions and 
jimitations as may be prescribed, the Court may, on the application of the decree- 
holder, order execution of the decree — 


(a) by delivery of any property specifically decreed; 

(b) by attachment and sale or by sale without attachment of any property; 

(c) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(e) in such other manner as the nature of the relief granted may require : 

*[Provided that, where the decree is for the payment of money, execution by 
detention in prison shall not be ordered unless, after giving the judgment-debtor 


Section 60 — Note 9 (conld.) 

(1679) 24 Cal 778 (780, 783) (DB)*AIR 1931 
Bom 425 (427) (DB). 

(3) There is no special period of limita- 

tion for substitution in execution. (1878) 
3 Bom 221 (222) (DB) * AIR 1921 Mad 
693 (693) (1910) 13 Oudh Cas 90 (93). 

(4) In view of Order 22, Rule 12, a 
decree-holder is not bound to bring the 
legal representatives of the judgment-debtoi 
on record within thirty days prescrib- 
ed by Article 166 of the Limitation Act. 
AIR 1957 Raj 154 (157): ILR (1957) 7 Raj 
520 (DB). 

10. Succ^sive deaths .tudgmenl-debtor 

and legal representative. — (1) If legal re- 

presentative in possession of assets him- 
self dies, the assets continue as such even 
in the hands of the legal representatives 
of the legal representative who died subse- 
quent to his substitution. (1900) 22 All 
367 (368, 369, 370, 371) (DB) ♦ AIR 1914 
Mad 608 (668, 669) (DB). 

11, Decree for injunction. — (I) Under 

this section, a decree for injunction agaiusi 
the judgment-debtor can be executed 
against his legal representatives, (1902) 26 
Bom 283 (287, 288) (DB) ♦ AIR 1931 Bom 
484 (488, 489): 55 Bom 709 (DB). 

(2) Where the properties are purchased 
during the pendency of proceedings in exe- 
cution of a decree for injunction, the pur- 
chaser will be bound by the doctrine of 
Jis pendens. AIR 1927 Bom 93 (95): 51 
Bom 37 (DB). 


11-a. Decree for specific performance. — 

d) A decree for specific performance by 
.execution of sale deed can be executed 
.against the legal representative under Sec- 
.tion 50. AIR 1962 Andh Pra 308 (311): 
JLR (1960) 2 Andh Pra 449 (DB). 


12. Orders execulable as decrees, — (i) 

An order executable as a decree under the 
fprovisions of olhor Acts can be executed 
;aflainst the legal representative of the per- 
son against whom the order was passed. 
1956-2 Mad L Jour 475 (476). 

(2) Order for eviction under Section 7 of 
Madras Buildings (Lease and Rent Control) 
Act (15 of 1946) is executable by City Civil 
Court as if it was a decree passed by it- 
self— Application to bring legal representa- 
tive on record — Civil Court is com- 


pelent to order. AIR 1951 Mad 822 (823): 
64 Mad LW 26. 

13. Appeals. — (1) Orders under this 
section are appealable if the conditions of 
Section 47 are satisfied. (1890) 12 AH did 
(327) (SB) • (1890) 17 Cal 711 (720, 721) 
(FB) ♦ (1887) 10 Mad 117 (120) (DB) • 

(1903) 26 Cad 501 (501, 502). 

(2) The appellate Court can permit Ihe 
appellant to amend the memo of appeal so 
as to bring on record the legal representa- 
tives of the respondent when he was dead 
at the time of filing the appeal. AIR 1962 
Mvs 44 (45): 39 Mys LJ 607. (AIR 1925 
Mad 1210 (FB) Foil., AIR 1956 Madh B 76, 
Dissented from.) 

(3) Decree transferred for execution — 
Transferee Court allowing, without object- 
tion, substitution of representatives of de- 
c»*ased judgment-debtor at instance of 
decree-holder — No objections raised 
against substitution — No prejudice caused 

—Merits of case not affected — Section 99 
applies — Appellate Court cannot interfere. 
AIR 1965 Pat 52 (53): 1964 BUR 212 (DB). 
(AIR 1928 PC 162, AIR 1941 Pat 139, Kel. 
on.) 

SECTI(»4 51 — SYNOPSIS 

2. Powers of the Court in execution. 

3. "By delivery of any property jpe.- 

cvically decreed. 

4. '"By attachment and sale or by 

sale vrithout attachment of any 
property'* — Clause (b). 

5. '*By arrest and detention” -rr 

Clause (c). 

6. Proviso to tbe section. 

7. Explanation. 

8. "By appointing a receiver” rr 

Clause (d). 

8-A, "In such other manner” — 
Clause (•). 

9. "On the application of tbe decree* 
holder.” 

10. Appeal. 

TOPIC INDICATOR 
Decision of questions relating to execu 
tion — See Section 47. 

Executing Court, if can go behind decree 
— See Section 38. 

Simultaneous execution — See Note 2. 
Appointment of receiver to collect futurt 
maintenance — See Note 8. 
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an opportunity of showing cause why he should not be committed to prison, the 
Court, for reasons recorded in writing, is satisfied, — 

(a) that the judgment-debtor, with the object or effect of obstructing or 

delaying the execution of the decree, — 

(i) is likely to abscond or leave the local limits of the jurisdiction of 

the Court, or 

(ii) has, after the institution of the suit in which the decree was passed, 

dishonestly, transferred, concealed, or removed any part of his 
property, or committed any other act of bad faith in relation to 
his propertyi or 

(b) that the judgment-debtor has, or has had since the date of the decree. 

the means to pay the amount of the decree or some substantial part 

thereof and refuses or neglects or has refused or neglected to pay the 

same, or 

(c) that the decree is for a sum for which the judgment-debtor was bound 

in a fiduciary capacity to account. 

Explanation, — In the calculation of the means of the judgment-debtor for the 
purposes of clause (b), there shall be left out of account any property which, by 

or under any law or custom having the force of law for the time being in force, 

is exempt from attachment in execution of the decree.] 

[See O. 21, Rr. 30 to 34, 35, 53, 56 and 64; O. 40, R. 1; also Ss. 54 and 
68 to 72.] 

[a] Proviso was inserted by the Code of Civil Procedure (Amendment) Act, 1936 (XXI 
of 1936), Section 2. 

OBJECTS AND REASONS 


“Clause 51.— This clause states generally the powers of the Court in regard to 
execution leaving the details to be determined by rules. It will be observed that the 
power to direct immediate execution is no longer restricted to one class of suits but 
that it is now general in terms. Any limitation that may be found necessary will be 
imposed by rules.” — S. O. R. 

Clause 51. We have added a power to execute a decree by appointing a receiver 
on the suggestion of the Advocate-General of Madras.”— S. C. R. 

STATE AMENDMENT 

Uttar Pradesh 

In S. 51, after Cl. (b), the following shall be added as a new Cl. (bb) : 

(bb) by transfer other than sale, by attachment or without attachment of anv 
properly.” _ 


— U. P. Act 24 of 1954, S. 2 and Schedule, Item 5, Entry 4 [30-11-1954. 


Section 51 — Topic Indicator (contd.) 

Power to sell whether includes power to 
order temporary alienation — See 
Note 4. 

Power to appoint decree-holder himself as 
receiver — See O. 40, R. 1. 

Receiver in respect of inalienable pro- 
perty — See Note 8. 

Receiver in respect of inalienable pro- 
perly where there are other hypo* 
theca which can be sold — See 
O. 40, R. 1. 

Power of receiver to sue in a Court out- 
side the Jurisdiction of the Court ap- 
pointing him — See Note 8; See also 
O. 40. R. 1. 

Adjustments or agreements or parties 
relating to execution — See Note SA* 
see also O. 21, R. 2. 


Temporary alienation of property in exe- 
cution — See Note 4. 

1, Scope. — (1) Section 51 enumerates in 
funeral terms the various modes in which 
the Court may order the execution of a 
decree. AIR 1942 Cal 587 (592) (DB) ® 
AIR 1940 Pat 557 (558); 19 Pat 832 (DB). 

(2) Section 168A of the Bengal Tenancy 
Act, 1885 (as amended by Bengal Act XVIIl 
of 1940) is not repugnant to S. 51 (1946) 
50 Cal WN 181 (183) (DB) * AIR 1942 Cal 
587 (592) (DB). 

(3) By virtue of S. 45-H, Banking Com- 
panies Act, 1949, an order under that Act 
can be enforced as provided in this section. 
AIR 1953 Cal 610 (612). 

(4) By virtue of S. 17 of the Administra- 
tion of Evacuee Property Act as amended 
in 1951 the decree-holder is debarred from 
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proceeding in any manner against any pro- 
perty declared as evacuee property or deem- 
ed to be such, in execution or a decree. 
ILR (1954) Hyd 674 (676). 

(5) There is no wide and unrestricted 
jurisdiction to order execution in every case 
in all the ways indicated in the section. The 
jurisdiction has to be exercised subject to 
such conditions and limitations as may be 
prescribed by the rules in the following 

schedule. AIR 1936 All 495 (302): 58 All 
949 (FB). 

(6) When there is a partial stay of execu- 
tion of a decree the stay is complete when 
there is a single decree. In case of a com- 
posite decree, if the partial stay is with 
respect to a part of it and in respect to a 
specific mode of execution, then only that 
part and that mode is stayed while other 
parts of the decree with other modes ot 
execution would be open. AIR 1965 Ker 
236 (237);1964 Ker LT 607. 

(7) A Civil Court has undoubted powei 
to order execution of a decree by arrest and 
detention but that power is subject to such 
conditions and limitations as may be pres- 
cribed in the Code. Further by virtue of 
S. 4 the power is controlled by the prcwi- 
sions of Special and local laws. Under 
Ss. 58A and 59 of Madras Act 26 of 1948 
land-holders are immune from arrest in exe- 
cution proceedings at all stages, 

cannot oe arrested and detained under S. 51* 
Further, a judgment-debtor cannot be de- 
tained in Civil prison when there is no 
proof that despite means the judgment- 
debtor had refused or neglected to pay. AI 

1961 Andh Pra 399 (400): (1961) 1 Andh WR 
328 (DB). 

2. Powers of the Court 

(1) It is for the judgment-creditor to decide 

ihe mode in whi^ \e wm execute his de- 
cree. AIR 1953 Cal 717 (718) (DB). 

(2) The Court has no authority, 

under the circumstances mentioned in *e 

to to o,der exec^on .the 

277 f279) » a7r 1957 Mad 777 (779) * 
MB 1942 Nag 58 (59): ILR (1942) Nag 
159 • AIR 1926 Lah 110 (110): 6 Lah M8 

1918 Cal 186 (188) (DB). 

(4) A decree may be executed simultane- 
ously against both ^^yersom and the pro- 

nf tKe ludcment-debtor* AIR 195 d Hyd 
? mV ILR (1955) Hyd 797 (FB) * AIR 
1957 M^ad 777 (779) * AIR 1943 Lah 160 

(5) Court has, under O. 21, Ih 21 a ju^- 

cial discreHon to refuse to order sunuUa- 

#.»#»rntion in proper cases. AIR 1953 
Car7n (718r(DB) “ AIR 1957 Mad 777 

(779). 


(6) Court should offer the decree-holder 
all possible and reasonable facilities for rea- 
lising the decretal amount in as short a 
time as possible. AIR 1936 Cal 238 (239) 
° AIR 1936 Pat 76 (77) (DB). 

(7) Ordinarily there can be only one com- 
plete execution. (1912) 16 Ind Cas 708 (709) 
(DB) (Cal) * (1910) 8 Ind Cas 410 (411) 
(Oiidh). 

(8) Where one complete execution is in- 
effectual and invalid, another execution, 
valid in law, can be ordered. AIR 1931 
Pat 241 (247), 253): 10 Pat 670 (FB). 

(9) A decree-holder has no rights in all 
the modes of execution prescribed by S. 51, 
at the time when he obtains the decree. He 
merely has a right to execute the decree and 
such execution can proceed according to 
the procedure prescribed at that time when 
the execution is taken out. The modes pres- 
cribed by S. 51 are subject to other provi- 
sions such as S. 42 and O. 21, R. 82. AIR 
1967 All 263 (264): 1966 All LJ 356. 

(10) Under Ss. 51, 27, 141 and O. 21 

the Courts have to issue summons and 
notices, attachment warrants and d^ive^ 
warrants in matters before them. The Courts 
have the discretion in fixing dates for their 
return after service. Any order interfering 
with this discretion cannot be classed as an 
administrative order, and would be set aside. 

AIR 1962 Manipur 24 (26). 

(11) Normally the representatives of an 
association sued in their own names can be 
proceeded against in execution even in their 
personal capacity. However, if the decree- 
holder has already agreed to proceed only in 
a particular manner, he cannot without the 
consent of the judgment-debtor, proceed in 
new and substantially more onerous manner. 
1961 MPLJ 154 (156): 1961 Jab LJ 156. 

(12) In proper cases a Court has jurisdic- 
tion to combine the reliefs under S. 51 (b) 
and S. 51 (d). AIR 1963 Cal 515 (520) (DB), 

3. “By delivery of any property specifi- 
cally decreed.”— (1) Where the decree hol- 
der prays fof execution by delivery of the 
movable property and also by attachment 
of other property the executing Court has 
power to order conditional attachment of 
the other property. AIR 1953 Cal 717 (719) 
(DB). 

4. “By attachment and sale or by Mle 
>vithout attachment of any property.”-— 
Clause (b). — (1) Where the decree itself 
directs the sale of properties no attachment 
is necessary for bringing the properties to 
sale in execution of that decree. AIR 1929 
Lah 90 (91): 10 Lah 543 (DB) * 006) 33 
Cal 676 (678) (DB) • AIR 1921 Pat 320 
(321) (DB). 


2) A sale without attachment is not wiA- 
iurisdiction. AIR 1953 Trav-Co 494 

9): ILR (1953) Trav-Co 405 (FB) * AIR 
[7 Mad 213 (215): ILR (1947) Mad 471 

3) ® AIR 1940 Lah 78 (79, 80)^ 

40) Lah 516 • AIR 1939 Bom 277 (278): 
3 (1939) Bom 420 (DB) • AIR 1937 Nag 
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Note 4 (ccmtd.) 

)) Naff 4^ ® AIR 1934 


Section 51 — 

149 (149): ILR (1939) Nas 
AU 430 (432) (DB) • AIR 1967 Andh Pra 
148 (151) (FB), (Overruling AIR 1964 Andh 
Pra 514.) ^ AIR 1903 Afl 320 (326): 1963 
All LJ 204 (DB). 

[But see AIR 1918 Cal 39 (40): 45 Cal 
780 PB) ♦ AIR 1918 Cal 1036 (1037) 
PB).] 

(3) Section 51, cla\ise (b), must bo inter- 
pret^ to mean that the Court ha? jurisdic- 
tion to attach and sell any property which 
the decree-holder puts forward as the pro- 
perty of his judgment-debtor. AIR 1927 Mad 
§94 (394, 395): 50 Mad 639 PB) ® AIR 
1969 Mad 268 (269): (1968) 2 Mad LJ 634. 
(Attachment of shares — Fact that place of 
Dusiness of company is outside the juris- 
diction is immaterial.) 


(4) If the property sold does not belong 
to the judgment-deotor but to a stranger, 
tile latt^ w^l not be boimd by the sale in 
any way. AIR 1920 Oudh 501 (502). 

(5) A sale of a property belonging to a 
stranger is not void as between the decree- 
holder, judgment-debtor and the auction 
purchaser, AIR 1927 Mad 394 (394, 395): 
60 Mad 639 PB) * AIR 1967 Kerala 145 
(146): 1966 Ker LT 798. 

(6) The property to be sold must be sale- 
able property under S. 60 of the Code. AIR 
1942 M 429 (434) PB) • AIR 1942 Cal 
470 (471): ILR (1942) 2 Cal 325 PB). 

(7) Lands inalienable according to the 
provisions of special enactments cannot be 
sold in execution. AIR 1929 Pat 700 (701 
9 Pat 868 (FB) * AIR 1920 Lah 456 (459 
1 Lah 192 (FD) ♦ AIR 1942 Cal 470 (471 
ILR (1942) 2 Cal 325 PB). 

(8) Section 72 implies that the Court has 
authority to order a temporary alienatioo 
of the judgment-debtor’s property. AIR 
1920 Lah 456 (459): 1 Lah 192 (FB) • AIR 
1936 Lah 696 (698) ** AIR 1937 Nag 41 

(42) : ILR (1037) Nag 261. 

[But see AIR 1938 All 290 (291, 292): 
n.R (1938) All 528 (FB). (AIR 1932 All 
571, Overruled.) ] 

(9) The Court has power, apart from the 
provisions of S. 72, to order a temporary 
alienatioo of the judgment-debtor s proper- 
ty. AIR 1936 Pesh 90 (91) PB). 

(10) The prohibition of sale does not pre- 
vent the Court from mortgaging or 1^- 
tog tile property under this clause. AIR 
1920 Lah 4^ (459): 1 Lah 192 (FB) • AIR 
I9g Pesh 113 (114). 

[But see AIR 1938 All 290 (291, 292): 

it? ^ 528 (FB) • AIR 1937 All 

mn PB) ♦ AIR 1936 Pesh 90 

(90, 91) PB).] 

(11) The Court cannot order attachment 

?ii P*^2P®rty for the purpose of temporary 
* when such property Is not liable 

Sqi execution. AIR 1937 Nag 41 

(43) : ILR (1937) Nag 261. 

^C^) Where not only a sale but also a 
temporary alienation is prohibit the Court 

tVoL 2.1 3 A. M. 59 
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cannot, by way of execution, make an order 
for temporary alienation, AIR 1929 Pat 700 
(701): 9 Pat 368 (FB). 

(13) The word "sale” in the section inclu- 
des also a sale by a nominee of the parties 
under a consent decree. AIR 1917 Cd 740 
(742): 44 Cal 789 (DB). 

04) Attachment of immovable property 
before judgment and continued after the de- 
cree will not disable tlie decree-holder from 
apphing for the attachment and sale of tlio 
moveable propert>’. AIR 1930 Bom 268 
272) pB) ® AIR 1962 Mad 383 (384h 
,1902) 2 Mad LJ 132. (Fresh attachment 
necessary if second application is filed after 
the period.) 

(15) A decree of Small Cause Court pass- 
ed before amendment of S. 42 by U. P. Act 
24 of 1954 was transferred to the Court oi 
District Munsiff for execution after the 
amendment The transferee Court held, 
fa view of amendment could not execute 
the decree by sole of immoveable nronertv 
AIR 1967 All 263 (264): 1966 All LJ^a 

(16) A decree is liable to attachment and 
sale imder clause (b) of S. 51, Ci\'il P. C. 
and mere is no reason whv a decree for 
specific performance cannot be attached or 

execution of a money decree under 
Cl. (b) of S. 51. 1965 All LJ 1109 (1110), 

(17) The power of an execution Court to 
^cute a decree is given fa S. 51, where 
me Court is authorized to execute a decree 
^ v^ous means. It is the situs of the debt 
that will deade tiie jurisdiction of the exe- 
rtion Court and not the situs of the debtor 
nrom ^om the debt is payable to the judg- 
ment-debtor. O. 21. R 46 neither define 
famdlction DOT does it lay down the act 
doing of vriilch amounts to exercise of juris- 

A’” “•>' 

(18) *1116 principle underlying S. 51 (b), 
Is that if the property sought to be attached 
Is \wthfa the limits of the jurisdiction ol 
the Court, the Court can attach and sell the 
property. Where, the properties sought to 

attached and sold are the shares of the 
fadgment-debtor which are with him unthin 
fae liimte of the jurisdiction of the Court, 
ft w^ld follow without further more that 

n X ^ jurisdiction to attach and 

sell. It is the situs of the shares that gives 
jurisdiction. AIR 1969 Mad 268: (1968) 

2 Mad IJ 634 (637). 

(19) Where a charge is created by com- 
promise decree, fresh suit to enforce it is 
not necessary. Charged propertj' can be 
broumt to sale fa execution of decree, 
ffa fresh attachment is also necessary. AIR 
1963 Tripura 40 (47). 

5. "By arrest and detention” — Clause 
(®)* — (1) 'Wdiere a decree-holder pravs for 
the arrest of the judgment-debtor tne Court 
c^not (exc^t as provided for by the pro- 
viso) compel the decree-holder to proceed 
ist his property. AIR 1939 Pat 380 

17 a29) PB).®®® • Am 1935 Cal 
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(2) Where the stay of execution of decree 
is in respect of execution against attached 
properties, the decree-holder can proceed 
against the person of the judgment-debtor 
after claiming benefit under S. 15 of Limi- 
tation Act. AIR 1964 Ker 134 (135): 1963 
Ker LT 442. (AIR 1958 Cai 1 and AIR 
1910 Lah 75, Dissented from; 14 Trav LJ 
501, Foil.) 


(3) In suitable cases the Court should 
not make an order of committal to prison 
on the first application of the dccrce-hoIder 
but should order pa\'ment by instalments 
after ascertaining the means of the judg- 
ment-debtor. AIR 1955 Mad 409 (411) (DB) 

.MR 1961 Raj 243 (244); 1960 Raj LW 
530 (DB). 

[But see AIR 1964 Ker 264 (265): 1962 
Ker LJ 1397.] 

(4) The mere fact that he is sixty years 
of age does not entitle him to any consi- 
deration on that account. AIR 1942 Sind 
19 (21); ILR (1941) Kar 479 (DB). 

(5) Where an arrest before judgment is 
made under O. 38, R. 1, further procedure 
with regard to security after the passing of 
d('cree will still be governed by O. 38. 
AIR 1943 Mad 366 (367). 

(6) It is only when an order under sul> 
rule (3) of R.' 40 has to be made, it \vilJ 
have to be made subject to the provision 
of $. 51. There is no need to comply with 
tlie requirements of S. 51 while 

under either R. 37 or under sub-rules U) 
and (2) of Rule 40 which provide for/"® 
arrest and custody of the judgment-de^ 

tor. AIR 1959 Mys 94 (95); 36 Mys LJ 814. 

(7) Where a court issues a w^ant elAer 

under sub-rule (1) or under 

R. 37 it does not do so with the mtentaon 

of committing the person 

warrant is issued to prison. It only 

Bom LR 599. , 

(81 A mortgage decree against A and a 
t,e«on1a deSle against B ie surety, when 
falemreted should that B was to be pio- 
^d^d agkinst after exha^tlng remediM 
acalnst A Applleatlon by decree-holder to 
S and £tain B without Prooeedmg 
against ‘A’ held was premie md not 

maintainable ^ 

(1963) 2 Mad LJ 352 (DB), 

191 There can be no arrest in execution 
where no detention is possible any more 
there can be attachment in execution 

where no sale is possible. 

S 51 is a preliminary process for detenb^ 
arrest by itself is no execuhon. AIR 
iSee Ker 65 W: 1965 Ker LT 26L 

0. Proviso to the section.-— (1) The pro- 
viso is mandatory and restnets the power 

of the Court to arrest the 
5L nf A money decree, AIR I960 


Mad 580 (582) • AIR 1957 Mad 761 (762) 
* AIR 1955 All 402 (403) (DB) • 1951 Ra| 
LW 123 (125). 

[But see AIR 1964 Ker 158 (159, 160)! 
1964 (1) Cri LJ 668: 1904 Ker LJ 97 (DB).] 

(2) A record of reasons contemplated by 
the proviso is not necessary if 3ie order 
eventually passed is not one of detention. 
(’48) AIR 1948 Mad 9 (9). 

(3) Unless such a circumstance as is men- 
tioned in the proviso is alleged, the Court 
cannot take action under O. 21, R. 37 or 
issue notice to the judgment-debtor why he 
should not be arrested. AIR 1955 All 402 
(403) (DB). 

(4) The burden of proving that the cir- 
cumstances specified in the section exist lies 
on the decree-holder. AIR 1956 Mad 580 
(582) ® AIR 1955 AU 402 (404) (DB) • AIR 
1955 Mad 409 (410, 411) (DB) • AIR 1951 
Pat 355 (356) (DB) • AIR 1950 Trav-Co 
8 (9) (DB) ® AIR 1968 Pat 218 (219): ILR 
46 Pat 1142 ® AIR 1964 All 378 (379) ♦ 
AIR 1964 Ker 264 (265): 1962 Ker LJ 1397 
(DB) ® AIR 1901 Andh Pra 399 (400): 
(1901) 1 Andh WR 328 (DB) • II.R (1060) 
Cut 33 (39, 40) • 1960 Raj LW 619 (619): 
ILR (1960) 10 Raj 1467. 

(5) It is not essential that the decree-hol- 
der should be required to give strict proof 
of the allegations made by him. It is per- 
fectly open to the executing Court, on all 
the materials placed before it, to come to 
an inference as regards the statutory find- 
ings required by els. (a) (ii) and (b) of the 
proviso. AIR 1955 Mad 409 (410, 411) (DB). 

(6) For the proper way of understanding 
the import of the words in cl. (b) of the 
proviso, see the undermentioned case. AIR 

1954 Mad 81 (82); ELR (1954) Mad 281 
(DB), 

(7) If the judgment-debtor had other 
claims to satisfy or other more urgent neces- 
sities to meet, it cannot be said that he 
neglected to pay die decree-holder. AIR 

1955 All 402 (404) (DB). 

(8) When other persons, who apparently 
have a right to tiie property obstruct the 
attachment, it cannot be said that the judg- 
ment-debtor is responsible for their action. 
air 1954 Mad 81 (82, 83): ILR (1954) 
Mad 281 (DB). 

(9) A director of a company being in a 
fiduciary position ^vith regard to the mem- 
bers of the company can be arrested in exe- 
cution of an order for pa\Tnent of monw 
passed against him in misfeasance proceed- 
ings, even though he is pauper. AIR 1950 
Mad 208 (209) (DB). 

(10) Where the terms of a security bond 
provided for an unconditional undertal^g 
in the matter of safe return of attached 
articles by the defendant whether a relation- 
ship of bailor or bailee is there or not may 
be open to doubt. But it does create a posi- 
tion of quasi trust or of a fiduciary nah^. 
The defendant therefore falls within tM 
classification of cL (c) of the proviso to 


[Hie Code of] Qvil Procedure, 1908 


[S 51 N 6] 931 


Section 51 — Note 6 (contd.) 

S. 55. AIR 1959 Ker 273 (274): 1958 Ker 
LT 801. 

(11) The procedure prescribed under 
O. 21, R. 40 should be strictly followed 
before ordering detention. AIR 1953 Ajmer 
16 (1) (16) AIR 1955 All 402 (404) (DB). 

(12) Before a member of an undivided 
Hindu family which has been assessed to 
income-tax may be held to be liable to arrest 
for the recovery of the Licome-tax arrears, 
it must be shown that he was in charge of 
some property of the joint family. AIR 1958 
Cal 524 (529) (DB). 

(13) Even when an order under S. 51 is 
passed ex parte, the provisions of the sec- 
tion must be complied with. AIR 1957 Mad 
761 (762). 

(14) Where the lower Court does not say 
dial in its opinion the judgment-debtor has 
had, since tlie date of the decree, the means 
to pay the amoimt of the decree or some 
substantial part thereof, and has refused or 
neglected to pay the same, the order of 
arrest is illegal and has to be set aside. AIR 

1957 Mad 761 (702). 

(15) \Miere the first order for arrest and 
detention in prison was not given effect to, 
and subsequent application is made after 
long interval for passing frcsli order. Court 
must give opportunity to judgment-debtor to 
show cause and must be satisfied (hat condi- 
tions mentioned in proviso are fulfilled at 
time when it is called upon to make subse- 
quent order. AIR 1949 Mad 470, Foil. — 
Such opportunity need not, however be 
given nor is it necessary for Court to record 
reasons in writing as to its satisfaction 
about fulfilment ot conditions contained in 
proviso where interval between first order 
and subsequent order is short. AIR 1908 
Delhi 101: (1967) 69 Pun LR (D.) 328, (AIR 
1949 Mad 470, Diss. from.) 


(16) Where there is a prior order of 
Court holding that judgment-debtor had 
means to pav, a subsequent objection by the 
judgment-debtor to his arrest on grounds of 
mbuiW to pay without any allegations that 
be had lost some assets needs no fresh en- 
quiry into the means of the judgment-deb- 
Jor- 1959 Ker LJ 1036 (1037): 1959 Ker LR 
9^ (DB) • AIR 1965 Ker 16 (17): 1964 Ker 
LT 1101. (Order operates as res judicata in 
subsequent execution proceedings regarding 
objections which he might and ought to 
have raised in earlier proceedings regarding 
means to pay.) 

U7) Vl^ere a Court issues a warrant either 
sub-rule (1) or under .sub-rule (2) of 
R. 37 it does not do so with the intention 
or committing the person against whom the 
warrant is issued to prison. It issues such 
ft warrant only to secure the presence of 
such a person in Court. After (he judg- 
°J^^"^®btor appears in Court in pursuance 
clthw of a notice or a warrant then the 

enquiry contemplated 
'moer S. 51 and O. 21, R. 40. AIR 1961 


Bom 23, Followed. (1964) 2 Andh WR 38 
(38). 

(18) When a judgment-debtor is managing 
the properties of his sons and dcTiving 
benefit therefrom it is not enough to justify 
personal execution by arrest of the judg- 
ment-debtor. (1965) 2 Ker LR 39 (40). 

(19) In a suit for dissolution of partner- 
ship and for accounts a decree was pass- 
ed against the nsanaging. partner. As no 
fraud, clandestine dca|ng or other special 
circumstance wiis proved the partnership 
did not create any fiduciary relationship, 
conditions of S. 51 cl. (c) were not satisfied 
and as sucli execution b\’ way of arrest and 
detention could not be done. AIR 1967 SC 
1342 (1-344); (19G7) 2 SCR 298 « AIR 1961 
All 19 (24). 


(20) Tlie provisions of Cl. (b) of the 
proviso to S. 51 require a finding that the 
judgment-debtor has or has had .since the 
date of the decree llie means to pay the 
amount of the decree. Where the fact whe- 
ther the judgment-debtor has or had suffi- 
cient means to nay is not decided with re- 
ference to (he dale of the decree, the find- 
ing of the Court, that tlie judgment-deb- 
tor was liable to be arrested and detained 
in execution of the decree against him. is 
vitiated in law. AIR 1904 All 378 (379). 
(AIR 1955 All 402, Rel. on.) 


(21) It is not correct to say that the word 
•means' occurring in Cl. (1)) to Proviso to 
S. 51^ should be taken as equivalent to 
cash. ‘Means* there only mean realisable as- 
sets, and where the judgmen(-del>tor has got 
sufficient assets from out of which the neces- 
sary moneys can be realised to pay up the 
decree amount, he will not be exempted 
by the provisions of S. 51 from being pro- 
ceeded against personally by detention in 
prison for the realisation of the amount due 
under the decree. AIR 1964 Mad 233 (234): 
(1963) 2 Mad LJ 552 (DB). 


(22) Arrest detention in civil prison 
represent two different and distinct stages in 
the process of execution of a decree. Sec- 
don 51 proviso (c) indicates that arrest and 
detention in prison is one mode of executing 
a decree. Tlie proviso to that section refers 
only to execution by detention in prison and 
not to execution by arrest and 
detention in prison. This makes it clear 
that the need for the Court to be satisfied 
th:R the conditions mentioned therein exist 
and to record .such reasons applies only to 
an order for detention in prbiin and not to 
arrest. The inhibition contained in S. 51 is 
not made applicable while ordering the 
arrest of the judgment-debtor. AIR 1959 
Mys 94 (95, 96): 36 Mys LJ 814 (DB). 
((1957) 2 Mad LJ 28, Dissent from.) 

(23) ^e proviso to S. 51 enjoins on the 
Court itself not to order arrest and deten- 
tion of the /udgment-debtor in prison unless 
the Court, for reasons recorded in writing. 
Is satisfied that the materials on the record 
of the case come within any of the clauses 
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of the proviso. In other words It is a man- 
date to the Court by the Legislature as a 
matter of public policy with a view to im- 
plement its object by protectinc debtors 
who cannot pay their debts for reasons 
beyond their control. Irrespective of the fact 
whetlrer the judgment-debtor appears or 
not, the Court has to satisfy itself, before 
issuing any warrant of arrest against the 
judgment-debtor, whether the materials on 
tlie record bring the case mthin any of the 
clauses of the proviso to S. 51. The judg- 
ment-debtor cannot waive the privilege con- 
ferred on him by that section. AIR 1968 
Pat 218 (219): ILR 46 Pat 1142 (DB). 

7. Explancition. — (1) The Explanation 
applies only to cl. (b) of the proviso. AIR 
1940 Pesh 33 (33. 34). 

(2) The income of the judgment-debtor 
from his land, the land alone being exempt 
from sale, sliould not be left out or account 
when such income is attachable in execution 
of the decree against him. AIR 1943 Lah 
166 (167). 

(3) In calculating the means of the judg- 
ment-debtor the necessary eroenses of main- 
tenance of himself and his dependants must 
be taken into account. AIR 1942 Pat 242 
(242) (DB) • (1939) 43 Cal WN 427 (429). 

(4) The words ‘exempt from attachment 
In execution of the decree’ mean exemption 
from all forms of execution involving attach- 
ment of property, AIR 1951 Cal 48 (52): 
ILR (1952) 2 Cal 1 (FB). ( (1940) 50 Cal WN 
181, Overruled.) 

(5) In calculating the means of the judg- 
ment-debtor who is a pensioner, the amount 
of his monthly pension cannot be left out 
of accoimt. AIR 1944 Mad 263 (204). 

(0) What CL (i) of the proviso to S. 60 

(1) prohibits is that the salary qua salary 
cannot be attached or be brought to sale. 
The amount of the salary which the judg- 
ment-debtor has already received can be 
taken into acco\int in judging his means 
under S. 51 because it was no longer salary 
after receipt by him and therefore no longer 
subject to tlie bar against attachment or 
sale. AIR 1961 Bom 142 (144): 1960 Nag 
LJ 403 (DB). 

(7) The question as to whether the de- 
cree-holder’s remedy primarily lies against 
the property charged under the decree can- 
not affect the question which arises under 
S. 51, Proviso (b) read with the explana- 
tion, as to what is the means of the judg- 
ment-debtor. Both the property charged as 
also other property can be taken into ac- 
count in judging his means although the 
rrmedy of the decree-holder may primarily 
bo r'^ainst the charged property. AIR 1961 
Bom' 142 (143): I960 Nag LJ 463 (DB). 

(8) Where judgment-debtor gets Rs. 80 
per month (i.e. less than Rs. 100 p. m.) 
by way of total monthly emolument as 
salary and alUiwance he is not l^ble to 
arrest ii execution of decree — Order issu- 


ing warrant of arrest against Him js wrong. 
1963 Ker LT 392 (393): (1963) 1 Ker LR 
406. 

(9) In view of the emlanation to S. 51, 
the decree-holder, while proceeding to 
prove that the judgment-debtor had means 
to pay the decretal amount under Cl. (b), 
must give some indication or det^s of the 
properties of the judgment-debtor because 
otherwise it is difficult to see how, in com- 
puting the means to pay the same, the pro- 
perties which are exempt from attachment 
in execution of the decree would be left 
out. It would not be a sufficient compli- 
ance if the decree-holder merely says vague- 
ly that the judgment-debtor has moveable 
and unmovable properties from vi^ch he 
can pay the decretal amount. 1904 BLJR 
617 (622). 

8. “By appointing a receiver" — Clause 
(d). — (1) Execution under cl. (d) is entire- 
ly within the discretion of the Court. Madb 
B LR 1954 Civ 249 (252) » AIR 1949 Cal 
63 (65) ® AIR 1929 Pat 700 (701): 9 Pa! 
868 (FB) ® AIR 1942 Pat 455 (456) (DB) * 
AIR 1939 Oudh 116 (118): 14 Luck 538 
(DB) ° AIR 1936 Bom 399 (400) (DB) ♦ 
AIR 1932 Mad 193 (195) (DB). 

(2) The conditions ana limitations under 
which such appointment is to be made are 
prescribed by O. 40, R. 1. AIR 1950 Mad 
163 (164) ® ILR (1955) 1 Cal 122 (124) 
(DB) • AIR 1942 Pat 455 (456) (DB) * AIR 
1937 All 389 (392, 393): ILR (1937) All 
642 (DB) ® AIR 1937 Lah 738 (739) • 
AIR 1937 Oudh 232 (233) (DB). 

(3) Equitable execution by appointment 
of a receiver being an exceptional remedy, 
a strong case must be made out in support 
of it. AIR 1955 Ajmer 58 (59) • AIR 1955 
Ajmer 61 (61) ® AIR 1965 Pat 238 (239): 
OR 44 Pat 735 (DB). 


(4) Where there is ample property of the 
juagment-debtor available for satisfaction 
of the decree the appointment of receiver 
would not be justiftea. AIR 1955 Ajmer 
B8 (59). 

(5) A receiver can be appointed even be- 
fore the property is attached. AIR 1942 
Mad 396 (396, 397). 


(6) A receiver may be appointed in res- 
>ect of properties which cannot be attach- 
ed and sold. AIR 1934 All 605 (606) (DB) 
» (1912) 39 Cal 1010 (1015) (DB) ♦ AIR 
1930 Cal 159 (160) ® AIR 1942 Lah 120 
128): ILR (1943) Lab 179 (DB) • AIR 
1036 Nag 288 (289): ILR (1937) Nag 534 
» AIR 1950 Orissa 220 (223) (DB) ® AIR 
1942 Oudh 410 (412): 18 Luck 147 (DB) 
► AIR 1942 Pat 240 (241, 242) ® AIR 1924 
Pat 269 (270): 3 Pat 339 (DB). 

[But see AIR 1929 Pat 700 (701): 9 Pa 
368 (FB) ® AIR 1937 All 389 (392, 393) 
DB) ® AIR 1955 Bom 450 (450, 451): ILR 
1955) Bom 589.] 

(7) An order appointing a receive^o 

ect future maintenance is illegal. ATO 1*^ 
3om 399 (400) (DB) • C33) 1933 Bom 

350 (352): 57 Bom 507 (DB). 
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[But see AIR 1042 Oudh 410 (412): 18 
Luck 147 (DB).] 

(8) Where the maintenance i* charged on 
property or is to come out of specified pro- 
perties, a receiver may be appointed for rea- 
lising the rents and profits of the proper- 
ties. AIR 1925 PC 176 (176): 47 All 385; 
52 Ind App 262 * AIR 1954 Pat 364 (365) 
• AIR 1950 Orissa 220 (224) (DB) * AIR 
1931 PC 160 (161): 51 Ind App 215: 59 Cal 
1 ® AIR 1943 All 1 (2) (FB). 

(9) No receiver con be appointed in exe- 
cution in respect of the Provident Fund 
amount standing to the credit of the judg- 
ment-debtor who is a retired Government 
servant. AIR 1952 SC 227 (229, 230); 1952 
SCR 705. 

(10) Where in a pauper suit for mainte- 
nance a decree for future maintenance is pass- 
ed, a receiver can be appointed at the instance 
of the Government in regard to the main- 
tenance recoverable under the decree for 
the purpo.se of realising the court-fee pay- 
able by the decree-holder under the decree. 
AIR 1950 Orissa 220 (224, 225) (DB). 

(11) A receiver may be appointed to rea- 
lise a decree or debt which has been attach- 
ed in execution proceedings. (1887) 11 Bom 
448 (455) (DB) * AIR 1929 Bom 279 (280) 
(DB). 

(12) A receiver may be appointed to col- 
lect the future rents and profits accruing due 
from attached properties, AIR 1925 Rang 
318 (319, 320): 3 Rang 235 (DB). 

(13) The Court acting in personam against 
the judgment-debtors can order them to 
realise me rents and profits themselves and 
to hand them over to the receiver along 
with an account. AIR 1951 Simla (Punj) 277 
(278). 

(14) Where a receiver has been appointed 
at the instance of one decree-holder, it is 
not necessary that every decree-holdei 
should also have a receiver appointed in bis 
own suit in respect of the same property. 
AIR 1930 Mad 4 (11). 

(15) Apart from resorting to appointment 
of receiver as a mode of execution. Court 
has power in appropriate cases to obtain tiie 
property in custo^ le^ even after the 
passing of the decree either for preservation 
of the property or the interest of the decree- 
holder therein. Madh B LJ (1955) HCR 604 
(604). 

(16) The mere appointment of a receiver 
does not invalidate a mortgage executed 
by the judgment-debtor subsequent to such 
a^^intment AIR 1951 Simla (Punj) 277 

(17) An order for ajmointment of receiver 
in respect of property declared to be evacuee 
property or deemed to be such cannot be 
made in view of the express bar under 
S. 17 of the Administration of tiie Evacuee 
P^rty Act. ILR (1954) Hyd 674 (676) • 
AIR 1951 Punj 434 (4^: ILR (1951) Punj 


306 (DB). (AIR 1950 East Punj 312, Re- 
versed.) 

(18) An order for appointment of receiver 
cannot but be regarded as execution against 
Ao proprietary rights in land and therefore 
it comes within disability imposed on exe- 
cution by S. 7 (3) of the U. P. Encumber- 
ed Estates Act, 25 of 1934. AIR 1952 All 
419 (420). 

(19) There is no legal bar to the execut- 
ing Court directing execution of the decree 
by appointment or a receiver in re.Tpect of 
the tenure in arrears e.yen though the tenure 
Is available for sale. ILR (1955) 1 Cal 122 
(124) (DB). 

(20) Receiver can be appointed in execu- 
tion proceedings even rmcler O. 40, R. 1 ^ 
Power is not restricted only as mode of exe- 
cution under S. 51. AIR 1964 Madh Pra 
211 (212): 1963 Jab LJ 696. 

(21) Neither S. 51 (d) nor O. 40 of tiie 
Civil P. C. prescribes for the termination 
of the office of receivership. The law on 
the point may briefly be stated thus: (1) If 
a receiver is appointed in a suit until judg- 
ment the appointment is brought to an end 
by the judgment, in the action. (2) If a 
receiver is appointed in a suit, witliout his 
tenure being expressly defined, he will con- 
tinue to be receiver till he is discharged, 
(3) But, after the final di.spo.sal of the suit 
os beKveen the parties to die litigation, the 
receiver's functions are terminated, he would 
still be answerable to the Court as its olfi- 
cer till he Is finally discharged. (4) The 
Court has ample power to continue the 
receiver even after the final decree if the 
exigencies of the case so require. AIR 1962 
SC 21 (26, 27): (1962) 1 SCR 868. 

(22) There is a distinction between an order 
made under Cl. (d) of S. 51 appointing a 
receiver a.s a mode of execution of a decree 
and an order made under Cl. (b) of 
that section whereby the Court orders exe- 
cution by sale without attachment of the 
properties charged by the decree though the 
sale is directed to be held by a receiver. In 
so doing, the Court presses into service its 
powers under S. 51 (b) of the Code of Civil 
Procedure and not S. 51 (d). In an order 
made under S. 51 (b), the accent is on sale 
m ^exMutioD, that is, on the judgment-de^ 
tor s losii^ the property to pay me decree- 
holder 8 dues, amounting to a negation of 
the very object of appointing a receiver in 
execution under S. 51 (d), which Ls to 
preserve the corpus for the ultimate benefit 
of the judgment-debtor, while satistying the 
decree-holofer's dues out of the income with- 
in a reasonable time and without unreason- 
able harassment and harshness to or upon 
the judement-debtor. (1963) 67 Cal WN 
350 (354) (DB). 

(23) Where a relief under S. 51 (d). Civil 
P. C., is sought and granted by the execu- 
tion Court, it is open to the judgment-deb- 
tor to show, at any stage of the proceerling, 
be it appeal or otherwise, that necessary 
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circumstances do not exist or necessary facts 
have not been proved to jiislify grant of 
relief under the section. Hence the objec- 
tion that as the judgment-debtor failed to 
raise the point in the Court below it is not 
open to him in th(' appellate Court, is not 
tenable. (1963) 67 Cal WN 350 (354) (DB). 

(24) Wlierc a dc ■cree in respect of a pri- 
vate debt was grant<d after the passing of 
U. P. Encumbered Estates Act, it was open 
to a dccree-holdt^r (o proceed only against 
t!>e proprietary rights in the lands and no 
receiver could be appointed in respect of 
the property as the appointment of a recei- 
ver was only a proQC‘ss of execution, 1962 

All IJ 573 (574) (DB). 

(25) In a suit instituted on the original 
side of the Higli Court a consent decree was 
passed by which a cliarge was created upon 
the immoveable properties lying and situate 
at Benaras and the decree-holder was dec- 
lared to be at liberty to execute the decree 
by sale of the properties charged by appli- 
cation in execution in the suit without be- 
ing obliged to institute a suit in Benaras 
Court: 

Meld, that the Court had jurisdiction to 
pass ll^e decree. The giving of a charge 
upon the land outside the territorial jurisdic- 
tion of the Court was not unlawful. The 
Court had jurisdiction, in execution of the 
decree, to appoint a receiver of the proper- 
ties at Benares. Article 261 of the Consti- 
tution under wliich decrees and orders of 
Courts of one Slate are capable of being 
executed in another State was a complete 
answer to the question of effectiveness of 
the decree passed. AIR 1961 Cal 422 (426, 
427, 428, 429). 

(26) An order for payment against a re- 
ceiver passed under O. 40, R. 4 (2), Civil 
P. C. can only be enforced under O. 40, 

R. 4 (3) and not under the provisions of 

S. 51. A receiver cannot be arrested and 
detained under provisions of S. 51. 1962 
Ker L] 161: 1962 Ker LT 25 (26). 

(27) The Court has the power under the 
law to appoint a receiver in an appropriate 
case even in case of a suit on simple mort- 
gage. Appointment of a receiver would 
depend upon the exceptional circumstances 
of a particular case and Court will have to 
determine in eacli case judicially whether 
it would be just and convenient to appoint a 
receiver. 

Where the Court is satisfied that the 
mortgage security is apparently insufficient 
to liquidate the entire dues of the mortgagee 
on the foot of the bond in suit, the Court 
may he inclined tc appoint a receiver so as 
to place the rents and profits of the pro- 
perly in the liand.s of the Court to be cfealt 
with in accordance with justice and equity 
of that particular case. AIR 1961 Raj 179 
(180): 1960 Raj LW 626. (AIR 1936 All 
495 (FB), Not foil.; AIR 1945 Pat 404, 
Foil.) 


8A. *Tn such other manner” — Clause 
(e). — (1) W^ere the property is attachable 
and the decree-holder asks for execution, 
then the Court cannot refuse it and say that 
it has no means of carrying out the exe- 
cution of the decree. In absence of any 
specific provision as to the mode of attach- 
ment or any appropriate particular form, 
the Court has ample jurisdiction under 
S. 51 (e) to evolve a prohibitory order suit- 
able to the nature of the case. \\T»ere, 
therefore, the property to be attached is a 
right to purchase shares exercisable by judg- 
ment-debtor, an order prohibiting him from 
exercising it and restraining otlier parties 
from receiving an assignment or transfer of 
the same from him is not contrary to law 
since, it is sufficient ‘seizure*, being the only 
way in which the particular movable pro- 
perty can be seized. O. 21, R. 46 can be 
applied with certain variations. AIR I960 
Cal 134 (140): 69 Cal WN 815 (DB). 

(2) Under S. 51 whetlier by itself or 
read with S. 151 a decree cannot be exe- 
cuted in circumstances which give a fresh 
cause of action to the decree-holder. Sec- 
tion 51 (e) cannot enable the Court to give 
a fresh mandatory direction to remove 
something which was not in existence at 
the time of the decree. AIR 1969 Andh Pra 
92 (98) (DB). 

(3) Section 51 (e) is a residuary clause 
that comes into play only when tlie de- 
cree cannot be executed in any of the 
modes provided in clauses (a) to (d). AIR 
1961 Punj 547 (549): 63 Pun LR 750 
(DB). 

9. “On the application of the decree- 
holder.” — (1) The section provides that 
the Court can act only on the application 
of the decree-holder. Such application may 
be inferred from the act of the Court exe- 
cuting the decree, AIR 1920 Lah 443 (446). 

(2) Even without an application, the Court 
can suo motu order the appointment of a 
receiver under S. 94 (d) and O. 40, R. 1. 
AIR 1925 Rang 318 (320): 3 Rang 235 (DB). 

(3) A stranger to the suit or decree can- 
not apply for execution though there may 
be a benefit conferred on him by the decree. 
AIR 1917 Oudh 182 (184, 185) (DB). 

[See however AIR 1932 Mad 193 (194, 
195) (DB).] 

(4) The judgment-debtor cannot apply 
under this section, e. g., for the appoint- 
ment of a receiver. AIR 1922 Pat 369 (371) 


DB). 

10. Appeal. — (1) An order appointing a 
ecciver in execution, if it falls under O. 40, 
1. 1, is appealable as an order under O. 43, 
t. 1 (s). AIR 1956 Mad 163 (165) ® AIR 
927 Lah 190 (190) • (1912) 39 Cal 1010 
1014) (DB). 

(2) If the order of appointment of a re- 
eiver is only a conditional one on the w- 
ishing of security and security is not Rtf- 
Lshed! no appeal lies. (1911) 12 Ind Cos 
45 (751) (DB) (Cal). 
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52. Enforcement of decree against legal representative. — (1) A\Tiere a decree 
IS passed against a party as the legal representative of a deceased person, and the 
decree is for the payment of money out of the property of the deceased, it may be 
executed by the attachment and sale of any such property. 

(2) Where no such property remains in the possession of the judgment- 
debtor and he fails to satisfy the Court that he has duly applied such property 
of the deceased as is proved to have come into his possession, the decree may be 
executed against the judgment-debtor to the extent of the property in respect of 
which he has failed so to satisfy the Court in the same manner as if the decree had 
been against him personally. 

[1882, S. 252; 1877, Ss. 252 and 234; 1859, Ss. 203 and 210. See O. 22, 

Rr. 4, 5 and 12.] 


Section 51 — Note 10 (contcl.) 

(3) An order refusing to discharge a re- 
ceiver is one relating to the “execution” of 
the decree ^vithin S. 47 and as such is ap- 
pealable as a decree. AIR 1918 Pat GO (Gl) 
(DB). 

SECTION 52 — SYNOPSIS 

1. Scope. 

2. “Legal representative.” 

8. Decree against legal representative, 
when and how to be passed and its 
effect. 

4. Decree against some of several legal 

representatives — Validity and leg.-d 
effect. 

5. Decree against wrong legal represen- 

tative — Effect. 

6. Decree against executor who has not 

proved the will — Effect. 

7. Decree against dead person — Effect 

8. “Out of Ae property of the deceased.” 

9. Insolvency of heirs after decree 

Effect. 

10. Liability of legal representative undec 

the section. 

11. Manner of execution. 


TOPIC INDICATOR 

**Attachment and sale”, meaning of 
See Note 11. 

Burden of proof — See Note 10. 
Doctrine oi representation — - See Note 4. 
Due application, what is — See Note 10. 
Personal liability of legal representative 
— See Note 10. 

Where no such property remains — See 
Note 10. 


1. Scope.—. (1) Where a limited liabilit} 
company goes into voluntary liquidation anc 
5pomer company takes over its assets anc 
uabiiities the latter company is, to all in- 
tents and pumoses, a representative in in- 
terest of the former company and the prin- 
ople of sub-sec. (2) of tnis section extend? 

^ (1939) 181 Ind Cas 721 

(725) (DB) (Pat). 

(2) Where a Hindu widow, under the 
terzDS .01 the will of her husband, is the 
owner of his property during her lifetime, 
the person who under the terms of that will 
“ ®*ititled to take the property only if he is 
alive on the date of the widow's death be- 
comes in a sense the widow's legal repre- 
tentative by accepting a surrender of 


property by the uidow subject to the sti- 
pulation that he is to be liable for the pay- 
ment of all debts. AIR 19-55 All 350 (352) 
(DB). 

(3) The award of the Registrar of Co- 
operative Societies against the legal repre- 
sentative of a deceased person in resi>ect of 
a debt due by such person can be execut- 
ed by attachment ana sale of the property 
of the deceased in the hands of the legal 
representative. (1939) 181 lod Cas 512 (513) 
(DB) (Pat). 


(4) Section 52 enables a Court to direct 
execution against the assets of the deceased 
debtor. The section is limited to cases whore 
the property of the deceased debtor devol- 
ves upon his heir or legal representative. 
AIR 1957 Andh Pra 47 (48). 

(5) The provisions of S. 52 are impera- 
tive and not merely directory. In order that 
execution may be taken against the legal 
representatives, there must be a decree 
passed in terms of S. 50. AIR 1963 Ker 
263 (264): 1962 Ker LT 673. (AIR 1938 
PC 7 and AIR 1938 PC 80 and AIR 1934 
Mad 562 (2), Rel. on.) 

(6) Section 52 does not fasten liability of 
attachment and sale to a propert>’ which 
a person inherits not from the deceased 
debtor but from another person in his o\\ti 
individual right and independently of de- 
ceased. 1964 All LJ 1020 (1024). 

2. ‘Xegal representative.” — (1) If a 
person is really the legal representative and 
he is on the record as such, he will be com- 
petent to represent the estate and the ab- 
sence of an order in that behalf will not 
detract from that capacity. AIR 1956 Trav- 
Co 147 (153): ILR (1955) Trav-Co 823 (FB). 

(2) If an estate is in its inherent nature 
^ch that it terminates upon the death of 
its holder, nobody can represent that estate 
thereafter and nobody can be a legal re- 
presentative of tlie estate on account of be- 
ing in possession of it. 1964 All LT 1020 
(1024). 


3. Decree against legal representative, 

when and how to be passed and its effect. 

(1) In a suit by a creditor against the heirs 
of the deceased debtor, the plaintiff is en- 
titled to a decree against the defendants on 
proof of the debt, whether the deceased 
left any properly or not AIR 1935 All 890 
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(391) ° (1928) 110 Ind Cas 86 (86) (All) ® 
AIR 1926 Nag 170 (170, 171) ♦ (1889) 13 
Bom 653 (654) (DB). 

[But see .UR 1941 Bom 23 (24): ILR 
(1941) Bom 177 (FB) ® AIR 1923 Lah 471 
(473) (DB) ® (1874) 1874 Pun Re No. 65, 
page 213 (215) ♦ 1936 All WR 32 (33).] 

(2) It is not necessary that tiie plaintill 
should prove tliat the assets of the deceased 
have come into the hands of the legal re- 
presentatives; it is sulBcient if there are 
assets of which they may become possessed. 
(1884) 8 Bom 309 (310) (DB) ® (1911) 33 
All 414 (419) ® AIR 1927 All 459 (460, 462, 
463):49 All 645 (DB) ♦ AIR 1926 Nag 170 
(170, 171). 

(3) The question whether the heirs have 
got assets of the deceased in their han^ 
must be determined in execution and not in 

the suit. AIR 1935 All 390 (391) ® (1872) 
18 Suth WR 185 (188) (PC) ® AIR 1927 
All 459 (460); 49 All 645 (DB) ♦ 1881 Pun 
Re No. 11, page 20 (20) ® AIR 1931 Nag 
173 (175): 27 Nag LR 247. 

[See however AIR 1948 Nag 168 (169): 
ILR (1947) Nag 982.] 

[But see AIR 1925 Nag 380 (381).] 

(4) In a suit against the heirs of deceased 
Mahomedan for a dower debt due by the 
deceased the proper form of decree is against 
each of the neirs of the deceased for that 
proportion of the plaintilF s joint claim 
which corresponds to the share of each heir 
in the estate of the deceased. AIR 1938 PC 
80 (84): 65 Ind App 119: 32 Sind LR 362. 

(5) The decree against a legal representa- 
tive under this section should direct the de- 
fendant to pay the decree debt out of the 
assets of the decea.sed in his hands. AIR 
1952 SC 170 (173): 1952 SCR 544: ILR 
(1952) Punj 254 ® (1908) 18 Mad L Jout 
36 (36) (DB) • AIR 1917 Mad 418 (419) 
(DB) ® AIR 1961 Bom 97 (103): 62 Bom 
LR 360 (DB). (Suit for compensation imdei 
S. 65, Contract Act acainst legal represen- 
tative of deceased vendor in respect of sale 
deed discovered to be void.) 

(6) A decree which does not direct the 
defendant to pay the decree debt out of the 
assets of the deceased in his hands is an 
erroneous decree. AIR 1923 Bom 414 (415) 
(DB) 1874 Pun Re No. 65, p. 213 (215). 

Cn When a person is not an heir but is 
sued as a legal representative on the sole 
assertion that he is intenneddler in the 
estate, the plaintiff has to establish that the 
estate belonged to the deceased. ILR (1953) 
Madh B 381 (382, 383) • AIR 1948 Nag 
168 (169): ILR (1947) Nag 982. 

(8) The decree referred to in this section 
Is a mere money decree and not one which 
creates a charge on the assets of the deceas- 
ed. AIR 1946 Oucfli 1 (5): 20 Luck 517. 

(9) Certain persons being sued as repre- 
sentatives of deceased person, a decree can- 
not be passed against them as partners of a 
arm. (1909) 84 Bom 244 (247) (DB). 


(10) A decree merely against the assets of 
a deceased person without mentioning the 
name of the legal representative is inexe- 
cutable. AIR 1934 Mad 562 (563) (DB). 

(11) Where a decree is passed against 
sever^ heirs of a deceased jierson and the 
decree-holder realises the entire decretal 
amount from some of the heirs alone, the 
latter can sue the other heirs for conWbu- 
tion. AIR 1938 PC 169 (173, 174): 13 Luck 
494: 65 Ind App 219. 

(12) A decree may be passed against a 
person who represents the estate of the de- 
ceased in the sense that the descendible 
part of estate has descended to him either 
partially or \^4iolly. But if a property was 
not descendible as a property or the de- 
ceased at all the liability to attachment and 
sale does not arise by the mere fact that 
it is in possession of the legal representa- 
tive. 1964 All LJ 1020 (1022, 1024): 1964 
All WR (HC) 685. (AIR 1948 PC 1, 
1964 All LJ 197, Rel. on.) 

(13) Property given under B's will to A 
absolutely but B to remain in possession 
during his lifetime — Property acquired by 
Government and compensation paid to B 

— After death of B his estate became liable 
to pay compensation money to A*s assimee 

— Suit for recovery by A — ► Decree which 
would be passed would be one for payment 
of money out of property of deceased. AIR 
1962 Cal 513 (518): 66 Cal WN 240. 


4. Decree against some of several legal 
representatives — Validity and legal effect 
— (1) A decree obtained against some only 
of several heirs of a deceased person may 
be binding on the estate in the absence of 
fraud or collusion, on the principle of sub- 
stantial representation. AIR 1935 Mad 737 
(739) ® (1905) 32 Col 296 (313); 32 Ind 
App 23 (PC) " (1890) 14 Bom 597 (603, 604) 
♦ a879) 6 Ind App 233 (237) (PC) ® AIR 
1951 Trav-Co 244 (255): 1950 Trav-Co LR 
242 (DB) “ AIR 1947 Pat 365 (368): 25 
Pat 550 (DB) ® (1903) 26 Mad 230 (234) 
(DB) • AIR 1966 SC 792 (798): (1966) 1 
SCR 937. (This principle does not apply 
to cases where there has been &aud or col- 
lusion between creditor and heir or where 
there are other circumstances which indi- 
cate that ^ere has not been a fair and 
real trial or that the absent heir had a spe- 
cial defence which was not and could not 
be tried in earlier proceedings.) 

(2) The doctrine of representation de- 
pends upon the representation of Ae estate 
in effect and on the honest belief that it 
is represented, there being no fraud or col- 
lusion. Ihe application of that doctrtee is 
not limited to a case where the suit is in- 
stituted against a wrong person or to a 
case where a wrong legal represmtative js 
brought on record or where only a 
of Ae legal representatives are hnplead^ 
It has as much application to inose cas« 
as to a case where one of the 
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Section 52 — » Note 4 (contd.) 
represented by the others and a decreo 
is made without the legal representatives 
of the deceased having been brought on the 
record. AIR 1908 Mys 202 (201): (1967) 
2 Mys LJ 192. (/UR 1965 SC 1049 and 
AIR 1966 SC 792, Rel. on.) 

(3) The theory of substantial representa- 

tion should be confined to cases where the 
Court decides n question us to who is the 
legal representative of a deceased party 
and that decision happens to be erroneous, 
AIR 1956 Trav-Co 147 (154): ILR (1955) 
Trav-Co 823 (FB) ® AIR 1969 Ker 149 
(151): 1969 Ker LT 241. , ^ , 

(4) Where all the heirs are impleaded 
and some of them are subsequently exempt- 
ed by die plaintiffs from the array of defen- 
dants^ the defendant exempted cannot 
considered to have been represented by the 
other defendants. AIR 1932 All 591 (592, 
593): 54 All 796 (DB). 

(5) In the case of co-adniinistrators or two 
or more legatees, a decree against one only 
will not bind the estate. AIR 1917 Pat 
432 (433) (DB) ® (1913) 18 Ind Cas 632 
(632, 633) (DB) (Mad). 

(6) Id the case of heirs who are co- 
owners one of them cannot represent the 
others. AIR 1956 Txav-Co 147 (154): ILR 
(1955) Trav-Co 823 (FB). (/UR 1950 Trav- 
Co 1: 1950 Trav-Co LR 546, Overruled.) 


(7) Suit instituted personally against two 
sons for realisation of deceased father s debt 
— Widow not impleaded — Decree declar- 
ing son.s' liability to the extent of assets of 
deceased in tlieir hands — Sons cannot re- 
pudiate their liability to be proceeded against 
shares in ancestral property — Decree not 
enforceable against widow’s share. (1968) 
2 Mys LJ 66: 15 LR 184 (186). 


5. Decree ogoinst wrong legal represen- 
tative Ellcct. — (1) Where a creditor 

selects from among several rival claimants 
to the estate of his deceased debtor any 
one whom he bona fide believes to have the 
best nrima fade title as legal representative 
and (Stains a decree against him, the decree 
and the consequent execution sale will bind 
the true heir in Ae absence of fraud or 
collusion. AIR 1966 SC 792 (796): (1966) 
1 SCR 937. (Ibis principle is part of law 
of procedure which regulates all matters 
joing to remedy and applies to all parties 


going t 
nrespeci 


(229) (DB) • AIR 1933 Lah 380 (381): 
14 Lah 690 (DB) • AIR 1916 Mad 1022 
;i023, 1024) (DB) ® AIR 1937 Mad 930 
938): 54 Mad 212 (DB) • (1900) 24 Bom 
.35 (147, 148) flDB) • (1872) 17 Su* WR 
459 (401) (PC) ^ (1889) 16 Cal 40 (56, 60, 
61): 15 Ind App 195 (PC) • (1896) 23 Cal 
374 (388, 389) PB) • AIR 1961 Mad 428 
(434): 73 Mad LW 640 (DB). 

[But see (1913) 18 Ind Cas 881 (382) 
(DB) (Bom).] 

The true legal representative cannot, 
after the decree, m 


•111 


the purj^ose of execution and the deceased 
debtor's property in his hiuids ciinnot be 
attached ana sold in that same suit. AIR 
1951 Trav-Co 244 (245): 1950 Trav-Co LH 
242 (DB) ® AIR 1932 Lah 314 (315) (DB) “ 
AIR 1927 Mad 197 (198, 199) • .UR 1010 
Cal 661 (662) (DB) ^ AIR 1914 Cal 28 
(29) (DB). 

(3) If a person who has no sort of right 
to represent the deceased is made a party 
to the suit and a decree is obtained ac^linst 
him as representing the deceased, such de- 
cree cannot bind the true heir. AIR 1951 
Trav-Co 244 (255); 1950 Trav-Co LR 242 
(DB) * AIR 1940 Oudh 1 (5): 20 Luck 
517 • AIR 1934 All 474 (477, 479) (DB) 

• AIR 1933 Mad 43 (40, 48) (DD) ® (1888) 
11 Mad 408 (410, 411) (DB). 

6. Decree against executor who has not 
proved the will — Effect— {1) An executor 
(mpointed by will does not represent the 
deceased by virtue of the will mitil he has 
obtained probate. Therefore, a suit against 
him by the creditor is not maintainable un- 
less the executor has intermeddled with the 
estate. (1912) 16 Ind Cas 690 (691) (DB) 
(Cal) • (1894) 19 Bom 821 (827) (DB) 
(1909) 2 Ind Cas 818 (819) (DB) (Cal). 

(2) In order that the just claims of the 
creditor may not be defeated by the execu- 
tor not taking out probate, tlie persons who 
take possession of the estate of the deceased 
will be treated as the reprcientatives of the 
deceased. Even if the decree obtained 
against them caimot be executed against 
the estate in the hau(L of the executor when 
he has taken out probate, it is sufficient to 
enable the plaintiff to bring a suit against 
the executor in order to have tlie decree 
satisfied. (1903) 30 Cal 1044 (1057, 

1059) (DB) ® (1879) 4 Cal 3^12 (345, 

(DB) ® AIR 1915 Cal 207 (208) (DB) • 
a891) 14 Mad 454 (457) (DB) ° (1908) 35 
Cal 276 (279, 280) (DB). 

(3) Where an executor is in possession 
of any portion of the estate of the testator 
either as executor or as a legatee, a decree 
passed against him and his co-executors in 
their representative capacity can be execu- 
ted against him to the extent of the assets 
in his hands as a party against whom a 
decree has been passed as a legal repre- 
sentative of the deceased person. AIR 1949 
Cal 690 (692) PB). 

7. Decree against dead person — Effect 
—.(1) If a decree is obtained against a dead 
person without impleading the legal repre- 
sentative, the decree is a nullity and can- 
not be executed. AIR 1954 Cal 205 (206) 

• AIR 1916 Mad 650 (656): 38 Mad 682 
® (1895) 17 All 478 (481. 482) PB) • 
(1913) 20 Ind Cas 506 (506) PB) (Cal) 

• Am 1920 Nag 61 (61, 62); 18 Nag LR 
138 ® (1902) 20 Bom 317 (319) PB). 

(2) Death of defendant — Legal repre- 
sentatives brou^t on record but decree 
sed against deceased — Decree cannot 
executed against legal representatives ^ 
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Decree-holder can appl)’ for amendment of 
decree. AIR 1963 Ker 263 (264): 1962 Ker 
LT 673. 

8. “Out of die property of the deceased.” 
— (1) A decree obtained against the legal 
representative of a deceased debtor can be 
executed only against the estate of the latter 
in his hands. AIR 1951 Cal 577 (579); 
ILR (1952) 2 Cal 310 (DB) * AIR 1939 
Pat 500 (502) (DB) ♦ (’08) 18 Mad L Jour 
36 (36, 37) (DB) MR 1927 Bom 52 (52, 
53) (DB) ^ AIR 1931 Bom 229 (231, 232) 
(DB) * AIR 1929 Lah 424 (425) (DB) 
AIR 1924 Nag 410 (411): 21 Nag LR 12 
® AIR 1916 All 284 (286) (DB) AIR 1961 
Andh Pra 335 (337, 338): (1960) 2 Andh 
WR 241 (FB). 

(2) The decree-holder is not entitled to 
proceed against the separate property of the 
legal representative. AIR 1917 Pat 536 
(537) (DB) ♦ AIR 1925 Oudh 113 (113): 
27 Oudh Cas 234 (DB) ^ 65 Ind Cas 224 
(224) (DB) (Pat) ° (1872) 18 Suth WR 185 
(188) (PC) ♦ AIR 1931 All 368 (369) (DB) 
“ (1897) 4 Cal WN 151 (152) (DB) ® 1888 
All WN 49 (50). 

(3) The decree itself must indicate that 
it was intended by the Court to be opera- 
tive against the estate of a deceased dentor. 
AIR 1947 Pat 365 (370): 25 Pat 550 (DB). 

(4) A consent decree can, by agreement 
of parties, be made enforceable against the 
person and property of the judgment debtor 
leaving out of account the assets of the de- 
ceased in his hands but the decree must 
clearly and in cjroress terms provide for it 
where the basis or suit is not a cause of ac- 
tion personal to the defendant but is one 
relating to the estate of the deceased. ILR 
(1960) 2 Cal 459 (464). 

(5) Where the survivor does not inherit 
as heir of the deceased but gets into the 
estate in his own individual ri^t, the estate 
is not liable for the debts of the deceased. 
AIR 1947 Bom 160 (161) • AIR 1914 Oudh 
208 (208) ** (1870) 5 Mad HCR 303 (309) 
(DB) * (1887) 10 Mad 117 (121) (DB). 

(6) Where lands are attached to a here- 
ditary oIBce and are inalienable, they have 
not the character of simple heritable pro- 
perty and do not form part of the a.ssets of 
the deceased person, (1880) 5 Cal 389 
(412, 419) (DB) ♦ (1882) 0 Cal 187 (206. 
208): 9 Ind App 104 (PC) ® (1888) 15 Cal 
471 (481, 482): 15 Ind App 18 (PC) 
(1885) 9 Bom 108 (212, 217, 232) (FB) ♦ 
AIR 1925 Nag 449 (450). 

(7) Where under a grant for maintenance, 
a grantee has a heritable but non-transfer- 
ablc interest in the property, each succcs- 
givo heir derives his interest by inheritance 
and the property In his hands forms the 
assets of the deceased grantee. AIR 1936 
Oudh 76 (79) (DB). 

(8) A subsequent alteration by law of 
the characteristics of property and the nature 
o£ the rights which a person acquired in 


that property as an heir cannot make that 
property to cease to be the assets of the 
deceased in the hands of that person. (1955) 
All LJour 242 (243) (DB). 

(9) Where a decree is passed against the 
assets of a deceased person in the hands of 
his heirs, the rents and profits accruing 
since his death form part of his assets. AIR 
1950 Mad 154 (155) AIR 1938 Oudh 
45 (48): 13 Luck 689 (DB). (Overruling AIR 
1914 Oudh 233: 17 Oudh Cas 207.) AIR 
1924 Mad 530 (532, 533, 536, 537): 47 
Mad 411 (FB) * AIR 1917 Mad 536 (537) 
(DB) ® AIR 1928 Oudh 40 (40): 2 Luck 
408 (DB) ® AIR 1921 Sind 29 (32, 33): 15 
Sind LR 47 (DB) * 1964 Raj LW 198 (199): 
ELR (1964) 14 Raj 801. (Lands inherited 
from father — Decree against sons for debt 
of father can be executed by attachment and 
sale of crops raised on the lands by the 
sons.) * 1958 All WR (HC) 15 (16). (Crops 
raised by the legal representative on land 
belonging to the judgment-debtor and form- 
ing part of his assets are liable to be attach- 
ed and taken away in execution of a decree 
against the assets of a judgment-debtor.) 

[But see (1897) 19 AH 235 (236, 237) 

(DB).] 

(9-A) Id the case of lands attached to a 
hereditary oIBce and which are inalienable, 
the income is not liable to attachment under 
this section. (1896) 23 Cal 873 (876) (DB) 

* AIR 1923 All 169 (169, 170). (Inalienable 
property.) ® AIR 1924 Mad 707 (707) (DB). 
(Impartible estates.) ® (1913) 9 Nag LR 
137 (139) » AIR 1916 Lah 313 (314) (DB) 

♦ (1870) 5 Mad HCR 303 (310) (DB) ^ 
AIR 1930 Bom 238 (239) (DB). 

(10) A right to a share of offerings in a 
temple which has been inherited by a per- 
son forms part of the assets of the deceased. 
AIR 1936 All 131 (134): 58 AU 457 (DB). 

(11) Earnings of the heirs which are real- 
ly for the services they render in the tem- 
ple cannot be regarded as the assets of the 
deceased archaka to whose office they have 
succeeded by inheritance. AIR 1952 Mad 
114 (114). 


(12) The right to the office of Patwarigiri 
and to receive its Iskel, being a hereditary 
right, would be, after the death of the 
pantee, the assets of the grantee in the 
Ihands of his legal representative. AIR 1950 
Hyd 48 (49): ILR (1951) Hyd 100 (DB). 


(13) Where a decree is passed against 
the assets of the deceased in the bands of 
the representative and the representative 
himseli dies thereafter, the property in the 
hands of his heir or legal representative 
does not cease to be assets of the deceased 
debtor. AIR 1914 Mad 668 (669) (DB) • 
(1900) 22 All 367 (369, 370) (DB). 

(14) The term “property" in the section 
means only property which is capable w 

attachment and sale. (1957) 59 Pun liR 
47 (48). 

9. Insolvency of heirs after 
Effect.— KD Upon the insolvency or the neiit 
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Section 52 — Note 9 (contd.) 
of the deceased after decree, the estate of 
the deceased vests in tlie OfTicial Assignee 
and consequently the creditor can only 
prove the decree debt in insolvency. AIR 
1916 Mad 645 (646) (DB). 

(2) If the heir has disposed of the assets 
to other persons who took the property 
without notice of the creditors’ claims, then 
the creditors’ right to follow the propert>’ is 
lost and it cannot be revived by the fact 
that the heir is adjudicated insolvfnt and 
that his transfer is set aside under the in- 
solvency laws. AIR 1934 Rang 162 (163): 
12 Rang 602 (DB). 

(3) Where the debtor dies an undis- 
charged insolvent, the creditor cannot sue 
the Official Assignee as the representative 
of tlie deceased debtor. The suit must be 
riled against those persons who would ordi- 
narily be his legal representatives. (1875) 
22 Cal 259 (262, 263) * (1908) 30 All 486 
(487) (DB). _ 

10. Linbilily of legal representative under 
the section. — (1) The liability of a legal re- 

S resentative extends only to the c.vtcnt of 
le property of the deceased which has come 
to his hands and has not been duly dis- 
posed of. AIR 1949 Ajmer 63 (64) * AIR 
1937 Ranc 274 (274) ® (1884) 7 Mad 255 
(257) (DB) ® AIR 1932 Bom 522 (523) • 
AIR 1914 Lah 144 (145) (DB) « AIR 1963 
Pat 151 (152) (DB). (Legal representative 
IS not personally liable for costs of suit) 

(2) Whenever a decree is passed against 
the heir, it must be deemed to be executable 
only as provided in tills section, though the 
decree is erroneously passed as a personal 
decree. (1921) 65 Ind Cas 224 (224) (DB) 
(Pat). 

(3) The mere fact tliat the legal repre- 
sentative is a party to the decree obtained 
against the assets of the deceased does not 
render him personally liable in the absence 
of an order of the Court to that effect 
AIR 1956 Trav-Co 88 (89): ILR (1955) 
Trav-Co 1238 (DB). 



_ - - ........... proceed 

only as provided by sub-section (2) of this 
swdon. A suit by him for administration 
or the estate of the deceased will be barred 
by Section 47. AIR 1942 Mad 588 (590). 

(5) It is for the decree-holder to prove 
In the first instance, that some assets be- 
ionging to the estate of the deceased came 

legal representative. 

994 gB) ♦ Madh BLJ 1954 HCR 379 (380 
1917 Mad 530 (538) (DB) ® AIR 
19M Mad 400 (467, 469) (DB) • (1900) 4 
„WN 151 (152) (DB) ® AIR 

(Execution application 
must disclose a cause of action for proceed- 
ing personally against the legal represen- 
tattw as mdicated in Section 52 (2).) 

[But 8w 1888 All WN 49 (50).] 

(6) It is for the le^ representative to 


satisfy the Court as to the extent of tlie 
assets received and to account for llicm 
AIR 1955 Raj 33 (36): ILR (1054) 4 Raj 
994 (DB) * Maclh B LJ 1954 IICR 379 (380 
® AIR 1951 Simla (Punj) 277 (279) ® AIR 
1940 Rang 78 (80) * (1939) 181 Ind Cas 
721 (725) (DB) (Pat) ® AIR 1917 Niad 
536 (538) (DB) ° AIR 1933 Rang 309 (310) 
(DB) * AIR 1934 Lah 106 (107) (DB) 
(1911) 12 Ind Cas 253 (253, 255) (DB) 
(Mad) (1963) 2 Mad LJ 478: ILR (1963) 
Mad 811 (812). (Legal representative must 
satisfy Court that in disposing of assets of 
deceased he applied tliem in paving off 
delfts of deceased.) 

(/) If tlie defendant fails to satisfy’ the 
Court that he has duly applied the pro- 
perty of the deceased he is personally liable 
to the extent of the property in respect of 
which he has failed to satbty the Court 
AIR 1955 Raj 33 (36): ILR (1954) 4 Rai 
994 (DB) ° Madh B LJ 1954 HCR 379 
(380) * AIR 1951 Cal 577 (579): ILR (1952) 
2 Cal 310 (DB) • AIR 1950 Mad 407 (408 
(DB) “ (1939) 181 Ind Cas 721 (725) (DB 
(Pat) ♦ AIR 1933 Rang 309 (310) (DB) * 
(1963) 2 Mad LJ 478: 76 Mad LW 327 ® 
AIR 1960 Madh Pra 68 (69, 70): I960 
MPLJ 81 ° 1955 Madh BLJ HCR 2228. 

(8) ^Vhen a decree has been passed 
against two or more legal representatives, 
no judgment-debtor can say that before he 
is proceeded against, the decree-holder 
must exhaust his remedies against some one 
else. AIR 1950 Mad 407 (408) (DB). 

(9) Sub-section (2) will apply onh’ when 
DO property of the deceased is in tibe pos- 
session of the judgment-debtor. AIR 1937 
Pesh 80 (80) ® AIR 1930 Lah 354 (355). 

(10) Every pavTnent on account of a debt 
is perfectly lawful, irrespective of its effect 
upon the other creditors. (1903) 26 Mad 
792 (796, 797) (DB) ♦ (1906) 30 Bom 270 
(273) ® (1895) Pun Re No. 68. p. 337 (337> 

* AIR 1927 All 459 (460): 49 AJJ 645 (DB)' 

(11) Where payments are made by the 
legal representative to the extent of the full 
value of the property of the deceased which 
has come into nis bands, the decree can- 
not be executed even though he may still 
have in his possession property which ori- 
ginally belonged to the deceased, AIR 1951 
Cal 577 (581): ILR (1952) 2 Cal 310 (DB) 

• (1903) 26 Mad 792 (798) (DB) ® (1913) 

9 Nag LR 137 (139). ^ 

(12) If the only property of the deceased 
debtor still in the bands of the judgment- 
debtors is exempt from attadiment and sale, 
if it can be shown that other property 
which could have been attached and sold 
passed from the deceased debtors to his legal 
representatives, and that they sold such 
prope^ and do not satisfactorily account 
for the disposal of the sale proceeds, the 
decree-holder can legally have recourse to 
me provisions of Section 52 (2). (195^ 59 
Pun LR 47 (48, 49). 

(18) Tte amendment of an execution 
petition by the inclusion of a prayer for 
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53. Liability of ancestral property. — For the purposes of Section 50 and Sec- 
tion 52, property in the hands of a son or other descendant which is liable under 
Hindu law for the payment of the debt of a deceased ancestor, in respect of which a 
decree has been passed, shall be deemed to be property of the deceased which 
has come to the bands of the son or other descendant as his legal representative. 


Section 52 — Note 10 (contcl.) 
the arrest of the k’gal representative of 
judgment-di-btor for the realisation of the 
sum of money indicated in the order of 
the executing Coiut cannot be said to be 
barred by Section 48 when the order of 
the executing Court fixing the personal 
liability of the judgment-debtor is the order 
which gives the right to demand payment 
of the money personally against him. AIR 
1958 Mad 395 (396). 

(14) Under Section 29. Ajmer LAnd 
Revenue Regulation, 1877, a son inheriting 
property from his deceased father the 
istimraridar, acq^es a right that the pr<> 
perty inherited oy him cannot be attached 
and sold to enforce an unsecured liability 
of the deceased istimraridar. This right is 
property. But after the coming into for^ 
of the Constitution the restriction in the 
Regulation became void under Art. 14 and 
hence the money due could be recovered 
from the property inherited by him. 1963 Raj 
LW 466 (467). 


11. Manner of execution- — (1) The ques- 
tion whether a property is liable to be 
proceeded against in execution imder Se(> 
tion 52 shmild be decided in execution and 
not referred to a separate suit. AIR 1940 
Bang 78 (80) * (1889) 16 Cal 1 (8) (DB) 
** (1890) 17 Cal 711 (714, 721) (FB) • (1890) 
12 All 73 (78) (LB) * (1886) 10 Mad 117 
(121) a:)B) " (1910) 34 Bom 546 (552) (DB). 


(2) The d«rcree-holder is entitled to attach 
and sell any property of the deceased in 
the possession of his heirs independently of 
the Tact whether the property in such pos- 
session is more than his share or not. A^ 
1939 Pat 500 (502) (DB) • AIR 1925 Ou^ 
515 (515, 516, 517) (DB) • Affi m4 M 
392 (393^ 36 All 439 (DB) ** 

Mad 6 (8) (DB) ® AIR 1919 Smd 49 (50): 

13 Sind LR 138 (DB). 

(3) A decree-holder cannot be delayed 
till the legal representatives are able to as- 
certain all the creditors and the extent of 
their debts or till they effect a potion 
among themselves or settle their disput^ 
inter se, or till probate is obtained, or M 
the assets are reduced to possession. A^ 
1925 Oudh 515 (516) (DB) * (1909) ^ 
Mad 6 (8, 9) (DB) ® (1899) 22 Mad 194 

(195, 196) (DB). ^ 

(4) The words ‘‘attached and sold" shotdd 

be taken distributively; so that where in- 
come from property in the of the 

legal representative is attached, it is 

nccessary to sell it AIR^1924 Mad 530 
(536, 537): 47 Mad 411 (FB). 

(5) The fact that at one stage Ae decr^ 
ho der Dointed out some Msets ^d 
“equentfy he come, to know about the 


other assets belonging to the deceased, 
would not debar him from praying for 
execution as against the properly which 
he comes to know of at a later stage. AIR 
1961 Andh Pra 335 (337, 338): 1961 Andh 
LT 213 (FB). Executing court bound to 
construe decree in light of Section 52 not- 
withstanding earlier decisions in case con- 
cerning assets of deceased.) 

(6) An execution petition for realization 
of tne decretal amount or part of it from 
die legal representative personally under 
sub-section (2) of Section 52, Civm P. C. 
must disclose a cause of action, that 
must aver that no property of the deceased 
has remained in his possession and he has 
failed to duly apply property of Ae de- 
ceased which came into his possession. AIR 
1952 Kutch 35 (36). 

(7) An executing petition, seeking to rea- 
lise decretal amount bv attachment and 
sale of property as of the deceased, cannot 
be regarded as disclosing cause of action 
for obtaining execution against the leg^ 
representatives personally under S. 52 (2), 
AIR 1952 Kutch 35 (36). 

SECTION 53 — SYNOPSIS 


1. Scope, applicability and object. 

2. “Property in the hands of a son or 

other descendant,” 

3. Liability under Hindu law. 

4. “Deceased ancestor.” 

5. “Decree.” 

6. “Property of the deceased.** 


TOPIC INDICATOR 
Decree directing execution agahist pro- 
perty belonging to deceased judg- 
ment-debtor — See Note 3. 
Enforceability under this section in execu- 
nnA K»v suit — Se© 


Note 1. 

Inapplicability of the section to persons 
other than descendants — • See Notes 


2 and 3. 

Modier succeeding to son — See Note 2. 
Mortgage decree — See Note 5. 

^operty not liable under this section 
See Notes 3 and 6. 



1. Scope, applicability and object,—^) 
ction 53 explains the meaning of the 
)rds “property of the deceased' y d ex - 
ids the meaning of the term “legm rflnro- 
atative” as defined in Section 2, Cl . 

R 1952 SC 170 (178): 1^2 SOI 
,R 1952) Punj 254 ® AIR 
73): ILR (1940) Mad 123 (DB) ^ 
37 Mad 785 (785) ’’ ^ 1936 Bom ^ 
39) ® AIR 1923 Pat 143 (144, 147, !«» 
:9): 6 Pat L Jour 451 (DB). 

(2) Reading Sections 50, 52 yd 
itL «!«». fhftt ancestral property 
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OBJECTS AND REASONS 


*‘Qause 53.— Haa been added by the 
Committee in order to set at rest a ques- 
tion on which the HiRh Courts are divided 
in opinion. It is true that where a son 
or grandson lakes any ancestral properly 
by survivorship he is bound to pay out of 
such property all debts of his ancestor not 
incurred for immoral or illcRal purposes^ 
but whether the creditor can follow tlie 
property In the hands of the son or j»rand- 
son in execution is a dcblable point under 
the Code. The question is merely one of 
procedure, and the Committee have come 


Section 53 — Note 1 (contd.) 
in the hands of a son or other descendant 
ran be proceeded against in execution as 
assets of the deceased In the hands of such 
descendant AIR 1947 Mad 162 (163); ILR 
(1947) Mad 463 (DB) * AIR 1944 Nag 
860 (361): ILR (1945) Nag 409 ® AIR 1938 
PC 7 (8); 13 Luck 61: 32 Sind LR 221 ® 
AIR 1935 Pat 275 (280): 14 Pat 732 (FB). 

(3) The descendant can, in execution pro- 
ceecings, show that in fact no pious obli- 
gation exists in view of the illegality or 
immorality or the non-existence of me debt, 
A separate suit will be barred in respect 
of that matter by virtue of Section 47. AIR 
1052 SC 170 (178): 1952 SCR 544: ILR 

(1952) Punj 254 * AIR 1954 Mad 203 (208) 
• AIR 1965 Andh Pra 285 (286, 288): (1965) 
1 Andh WR 369 ® AIR 1962 Raj 136 (137): 
1962 Raj LW 194 (DB). 

[See however AIR 1939 Mad 867 (873, 
874): ILR (1940) Mad 123 (DB).] 


(4) This section enacts only a rule of 
procedure. It is only when the liability of 
the sons to pay the debts of their father 
exists imder the Hindu Law, that the ope- 
ration of the section is attracted and not 
otherwise. AIR 1952 SC 170 (173, 174): 
1952 SCR 544: ILR (1952) Punj 254 ♦ 
(1968) 2 Mys LJ 269 (271). (Decree obtained 
against Hindu father for debt not illegal, 
bound the sons as well and ancestral pro- 
perty in their bands was liable to be pro- 
ceeded against in execution of the decree.) 


(5) A suit for administration will not lie 
^ere a Hindu father dies leaving no pro- 
perty of his own except his share in joint 
family property. AIR 1939 Mad 552 (553): 
ILR (1939) Mad 820 (DB). (Reversing AIR 
1937 Mad 785.) 


(6) It is open to a decree-holder to agree 
not to avail himself of die right conferred 
on him by this section but such an agree- 
ment cannot be inferred in the absence of 
express words of exclusion. AIR 1952 SC 
170 (173, 174): 1952 SCR 544: ILR (1952) 
Punj 254. 


(7) The object of the Legislature in en- 
wting Section 53 was to make the property 
ta the hands of a son available for execu- 
tion of a decree obtained against the father 
iKrtwithstanding that he had not got it by 

^eritance but by survivorship. AIR 1957 
Andh Pra 47 (48). 


to the conclusion that any controversy 
between the parties w’itb regard to tlie lia- 
bility of the son or grandson to pay the 
debts of his ancestor should be determined 
in execution, it being open to them to 
raise any objection or defence in such 
proceedings wliich they might have raised 
in a separate suit instituted by the credi- 
tor, the clause in question not imposing 
upon them a greater liability than that im- 
posed by the Hindu law,” 

— S. 0. R. 

(8) Decree against father passed before 
Civil P. C ., was made apjuicablo in the 
area — - Execution again.st son’s interests 
permissible in terms of S. 53. 1901 Ker LT 
1126 (1127). 

2. ‘Troperty in the hands of a son or other 
descendant”-^!) The only persons who, 
under the Hindu law, are under a pious 
obligation to pay their ancestor’s debts are 
the son, the grandson and the great-grand- 
son. AIR 1937 Oudh 327 (328): 13 Luck 
241 (DB) ® AIR 1926 PC 105 (106. 107. 
108): 48 All 518: 53 Ind App 204 ^ AIR 
1962 Andli Pra 243 (245): (1962) 1 Andh 
WR 151 (DB). 

(2) The section has no application where 
the property has passed into the hands of 
persons other than the ancestor’s sons, grand- 
sons and great-grandsons, AIR 1937 Mad 
472 (474) • AIR 1957 Andh Pra 47 (48). 

Brother: 

(1904) 27 Mad 106 (108) AIR 1916 
Bom 262 (263, 264): 40 Bom $29 (DB) ® 
(1904) 31 Cal 224 (227) (DB). 

Father: 

AIR 1926 All 157 (158); 48 All 4 (DB) 
• AIR 1915 Nag 39 (40, 41): 11 Nag LR 
45. 

Uncle: 

(1877) 2 Bom 479 (480) (DB). 

Nephew: 

AIR 1924 All 873 (875) * (1910) 5 Ind 
Cas 362 (364, 365) (Mad) ® AIR 1962 
Andh Pra 243 (245): (1962) 1 Andh WR 
151 (DB). (Mother succeeding to her son 
— Property in her hands is not “property 
in hands of son or other descendants’’.) • 
1960 BLJR 291 (296) (DB). 

(3) The property in the hands of a son 
or other descendant does not cease to be 
liable for the debt even though he dies and 
even though the property has passed to his 
heirs. AIR 1914 Mad 668 (668, 669) (DB). 

(4) The property of a deceased person 
does not cease to be liable where it has 

{ )assed to the son or other descendant joint- 
y with other persons such as a grandfather 
or uncle. AIR 1935 Oudh 510 (515): 11 
Luck 449 (DB) ® AIR 1934 All 590 (594, 
595, 601. 603, 604) (FB). (AIR 1926 All 
220: 48 All 245, Overruled.) ® AIR 1933 
Lali 857 (858): 15 Loh 50 (DB). 

(5) Father's debt — Suit instituted per- 
sonally against two sons for realisation of 
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Section 53 — Note 2 (contd.) 
deceased father’s debt — Widow not im- 
pleaded — Decree declaring sons* liability 
to the extent of assets of deceased in their 
hands — Sons cannot repudiate their liabi- 
lity to be proceeded against shares in an- 
cestral propcrt>' — Decree not enforceable 
against \\’idow’s share. (1968) 2 Mys LJ 
66: 15 LH 184 (187). 

3. Liability under Hindu law. — (1) The 
liability of properly in the hands of a son 
or other descendant for the debts of an an- 
cestor has to be ascertained by reference 
to the principh's of Hindu law. (1912) 16 
Ind Cas 970 (970) (DB) (Cal) * (1888) 11 
Mad 373 (374) (DB). 

(2) Section 53 does not affect the rule 
of Hindu law that the property of a co- 
parcener which has been attached in execu- 
tion of a decree in his lifetime can be pr(^ 
cceded against even subsequent to his 
death. Mil 1939 Pat 568 (569): 18 Pat 
499 (DB) “ AIU 1937 Lab 328 (329) ® AIR 
1914 Mad 68 (68. 69) (DB) ♦ (1880) 5 Cal 
MS (174): 0 Ind App 88 (PC) ® (1907) 5 
Cal L Jour 80 (85, 86, 87) (DB). 

(3) Where a mortgage decree is passed 
against a Hindu father, it can be executed 
acainst his son bv virtue of Section 53. 
(1891) 15 Bom 673 (674, 675) ® (1905) 15 
Mad L Jour 480 (486) * (1906) 33 Cal 670 
(677, 678) * (1899) 21 All 301 (305, 306, 
307. 308) (DB) “ AIR 1923 Pat 143 (147, 
148, 140): 6 Pat L Jour 451 (DB). 

(4) Section 53 does not aflect the provi- 
sion of Hindu law by which the whole of 
the family property' can be sold in execution 
of a decree against the father or manager 
where the latter was sued in a represen- 
tative capacity. AIR 1937 Mad CIO (618): 
ILR (1937) Mad 880 (FB) ♦ AIR 1914 PC 
136 (137): 41 Ind App 216: 36 All 383 • 
(1888) 15 Cal 70 (81, 82): 14 Ind App 
187 (PC) ® (1890) 14 Bom 597 (603, 604) 
(DB) ° (1882) 5 Mad 234 (235) (FB). 

(5) A decree-holder cannot take advan- 
tage of Section 53 and attach ancestral pro- 
perty in the hands of the legal represen- 
tative where the decree directs that it shall 
be realised from such property only as be- 
longed to the deceased personally. (1911) 
9 Ind Cas 631 (632) (DB) (All). 

(6) A decree passed against the sons as 
the legal representatives of a Hindu father 
in a suit by the endorsee of a promissory 
note executed by the father is a decree for 
the payment of a debt due by the father 
within the meaning of this section. AIR 
1947 Mad 355 (357). 


(7) Where an ancestral estate, though im- 
partible and governed by the rule of primo- 
geniture, has been attached during the life- 
time of the Hindu father in satisfaction of 
a decree against him, the estate remain 
lia])le after hLs death in execution in the 
hands of his eldest son who succeeds him 
by survivorship. AIR 1948 I’C 1 (3): IIJl 
(1947) Nag 830: 74 Ind App 247. 


(8) Money decree against Hindu father 
before partition — Sons are not relieved 
of their pious obligation to discharge the 
debt nor their shares are relieved or their 
liability to be sold in execution. MR 1959 
SC 282 (287, 288, 289): 1959 SCR 1384. 

(9) Tort — Liability for — . Does not 
amount to debt — On death of judgment- 
debtor his son is bound to satisfy decree 
if he has received assets. AIR 1963 Maclh 
Pra 49 (51). 

4. “Deceased ancestor.” — (1) Section 53 
deals with the obligation after the death of 
tlie ancestor. AIR 1952 SC 170 (177): 1952 
SCR 544: ILR (1952) Punj 254 • AIR 1936 
Oudh 139 (140): 11 Luck 523 (DB). 

(2) Independently of this secHon, on gene- 
ral principles, if the family continues to 
joint at the time when execution is sought, 
the son's share in the joint family property 
can be proceeded against in execution of 
the decree against the father during the life- 
time of the father. AIR 1952 SC 170 (174): 
1952 SCR 544: ILR (1952) Punj 254 • 
AIR 1938 Nag 24 (27): ILR (1938) Nag 
136 (DB) AIR 1937 Pat 517 (518) (DB). 

(3) Where before the decree is passed, 
partition has taken place between the father 
and the sons the shares allotted to the 
sons at such partition cannot be proceeded 
against in execution diuitig the lifetime of 
the father. AIR 1952 SC 170 (177); 1952 
SCR 544: ILR (1952) Punj 254 ♦ AIR 1954 
Mad 864 (867, 868 and 869): ILR (1954) 
Mad 834 (FB). (AIR 1944 Mad 398, Over- 
ruled.) ® AIR 1954 Mad 203 (208) * AIR 
1938 Nag 24 (29): ILR (1938) Nag 136 
(DB) * MR 1959 Bom 141 (141): 60 Bom 
LR 1015. 


[See however AIR 1936 Lah 04 (64).l 

(4) Where partition has taken place but 
the father is dead at the time of execution, 
the shares allotted to the sons at such 
partition can be proceeded against in exe- 
cution under this section. AIR 1949 East 
Punj 9 (13) (DB) • AIR 1942 All 248 (250, 
251): ILR (1942) All 509 (DB) ® AIR 1937 
Mad 610 (615): ILR (1937) Mad 880 (FB) 
• AIR 1952 SC 170 (176, 178): 1952 SCR 
544: ILR (1952) Punj 254. ((1899) 22 Mad 
519 and AIR 1919 Mad 1175: 41 Mad 136, 
Overruled.) 


(5) Sons are liable to pay pre-partition 
lebts of the father even after partition un- 
ess there was an arrangement for payment 
)f these debts at the time of partition. AIR 
1952 SC 170 (176): 1952 SCR 544 ® AIR 
1964 Cal 562 (565, 566) (DB). 

5. “Decree”.— (1) Section 53 applies only 
[f there is a decree in respect of the debt 
jought to be realised out of 
Df the deceased. AIK 1927 AU 6g3 (684) 
» 1958-1 Andh WR 313 (315). 

(2) The word "decree** in the section w 

not limited to money decr^s passed aga^ 

S71 (673. 

674, 575) (DB). 
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54. Fardtioa of estate or separation of share. — ^Where the decree is for the 
partition of an undivided estate assessed to the payment of revenue to “[the Gov- 
ernment], or for the separate possession of a share of such an estate, the partition 
of the estate or the separation of the share shall be made by the Collector or any 
gazetted subordinate of tlie Collector deputed by him in this behalf, in accordance 


Section 53 — Note 5 (contd.) 

(3) The expression ‘Troperty pas- 

sed’' in Section 53 is descriptive of the class 
of the property which can be reached in 
execution and cannot be read as limiting the 
nature of the debt, and the section will 
apply to a case where the decree is for 
compensation in lieu of specific perfor- 
mance. AIR 1948 PC 1 (3): ILR (1947) 
Nag 830: 74 Ind App 247. (AIR 1940 Nag 
278: ILR (1941) Nag 632, Reversed.) 

(4) Section 53 has no application to the 
execution, against legal representatives, of 
mortgage decrees obtained against the an- 
cestor. AIR 1939 Lah 438 (439, 441): 15 
Lah 772 (DB). 

(5) Where in a suit to enforce a simple 
mortgage executed by the father tlie sons 
are parties and the Court passes a simple 
money decree against the father alone dis- 
missing the suit against the sons the decree 
cannot be executed against sons’ interest in 
the joinl I'amily property on Ihc ground of 
pious obligation of sons to discharge father’s 
debts. AIR 1952 All 337 (344): ILR (1952) 
1 All 109 (DB) * AIR 1960 Pat 8 (10): 
1959 BLJR 329. (AIR 1949 Pat 401 and 
AIR 1940 Pat 117, Rel. on.) 


(3) In the case of debts contracted by 
the father after partition the shares allotted 
on partition to the sons cannot be made 
liable for the post-partition debts of the 
father. AIR 1952 SC 170 (175): 1952 SCR 
544: ILR (1952) Punj 254 * 1960 BLJR 
291 (296) (DB). 

(4) The word “property” is used in this 
section in its ordinary and general sense. 
AIR 1929 Bom 233 (234, 235): 53 Bom 463 
(DB). 

(5) Forest dues which have become due 
after the death of the father and received 
by the son can be proceeded against under 
this section. .'UR 1930 Nag 1.34 (134). 

(6) A gratuity given to the heir of a 
deceased employee by a railway adminis- 
tration is purely a personal one and can- 
not be attached as assets of the deceased 
AIR 1923 Oudh 21 (21, 22): 26 Oudli Cas 
53. 

(7) The provident fund to the credit of 
deceased ancestor and paid to his minor 
son under the Provident Funds Act (XTX 
of 1925), is, under Section 3. thereof, the 
property of tlie son and is not an asset of 
the ancestor. AIR 1934 Mad 173 (174)- 57 
Mad 440 (DB). 


(6) Where a suit is brought against the 
sons and grandsons of a deceased Hindu 
for the recovery of a debt due by the de- 
ceased but the suit is dismissed against the 
grandsons and is decreed only against the 
sonsj the decree will not bind the grand- 
sons’ interest in the joint family. AIR 1938 
PC 7 (8): 13 Luck 61: 32 Sind LR 221. 


(7) Simple money decree passed against 
estate of deceased father in bands of sons 

— Suit dismissed against grandsons 

Decree can be executed under Section 53 
against interest of subsequently bora grand- 
sons. AIR 1944 Oudh 131 (133, 135): 19 
Luck 481 (DB). 

(8) A decree against a son or other des- 
^nd^t is Dpt a personal decree against 
nun but is only one against the assets in his 
hands. AIR 1937 Mad 813 (810) ® AIR 
1935 Bom 287 (292) • AIR 1932 Pat 12 
(13, 14) (DB) * ELR (1900) 2 Cal 459 (464). 


C. “Property of the deceased”.— (1) The 
words “property of the deceased” do not 
include the self-acquisitions of the son or 
other descendant himself. AIR 1952 SC 
m (174): 1952 SCR 544: ILR (1952) Pun 

Sn 57 Ma^ 

440 (DB). 

(2) The property received by the sons al 
the partition with their father is the pro- 
perty of the deceased ancestor for the pur- 
pose of enforcing a decree obtained on 6 
debt incurred by the father before nartt. 

5X1 ^ ^ ® 


(8) Where after a decree is obtained 
against the father alone there is a partition 
of the family properties the creditor can- 
not execute his decree against the separated 
share of the son which cannot be said to 
belong to the father. AIR 1954 Mad 864 
(867): ILR (1954) Mad 834 (FB) ® AIR 
1958 Andh Pra 216 (218) (DB). 

(9) If there was really no partition and 
the properties continue to be joint family 
properties, the son's interests therein could 
be proceeded against even if the decree is 
against the father alone. AIR 1958 Andh 
Pra 216 (218) (DB). 

(10) Hindu borrowing debt, dying issue- 
less, leaving only widow — Will by deceas- 
ed providing that widow was to be owner 
during her lifetime After widow, pro- 
peity was to go to J — Decree against 
\^dow on basis of debt, to be realised out 
of estate — • Surrender by widow in favour 

J — ' SHnulation in surrender deed for 
payment of debt by J — Decree is binding 
on^&e estate. AIR 1955 All 350 (352)« 
1955 All LJ 30 (DB). 

SECTION 54 — SYNOPSIS 

1. Scope, object and applicability, 

2. “Estate,” meaning of. 

3. Decree for partition, meaning of. 

4. “Shall be made by the Collector." 

6. In accordance with law relating fa, 
partition. 

6. Remedies against the Collector’s action. 

7« Decree for partition, when and how 
may be passed. 
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with the law (if any) for the time being in force relating to the partition, or me 
separate possession of shares, of such estates. 

[1882, 1877, S. 265; 1859, S. 225. See Ss. 67 to 72.] 

[a] Substituted by A.L.O., 1950, for “the Crown” which words were substituted by 
the Government of India (Adaptation of Indian Laws) Order, 1937, for “the 
Government”. 

(DB) * AIR 1933 Mad 259 (259); 50 Mad 
443 (DB). 

(2) Section 54 does not apply to decrees 
for partition or separate possession of esta- 
tes, save where as a result of partition the 
revenue might be affected. (1888) 10 All 

^ {sut see AIR 1951 Hyd 80 (87): ILR 
a951) Hyd 430.1 

(3) Where no separate allotment of the 
levenue is asked for and the ioint liability 
of die shares for revenue in respect of the 
whole estate is left unaffected, this section 
has no application. AIR 1954 Nag 241 
(244): ILR (1954) Nag 589 (DB) • AIR 
1945 Cal 28 (29) (DB) ® (1887) 24 Cal 
725 (734, 737, 742, 745) (FB) • AIR 1934 
Pat 305 (366): 13 Pat 637 (DB). 


Section 54 (contd.) 

TOPIC INDICATOR 

Applicability of the section if joint liabi- 
lit\' to revenue is affected and not 
otherwise — See Note 1. 

Applicabilit>' of the section to land 
leased from Government for a term 
— See Note 2. 

Applicability of the section to ryotwarl 
estates or temporarily settled estates 
— See Note 2. 

Applicability to estates assessed in a lump 
sum and inapplicability to Burma 
paddy holding — See Note 2. 

Civil Court’s power to control executioo 
by Collector — See Note 0. 

Consent of parties not giving jurisdi^ 
tion to civil Court for this section 
See Note 4. 

Decision of Civil Court to be followed 
by Collector except to avoid pre- 
judice to revenue — See Note 6. 

Inapplicability of the section to a share 
or plot short of a co-sbarer** share 
— See Note 2. 

Inapplicability to a partition of specific 
land within an estate, whether per- 
fect or “imperfect” partition, under 
Assam Land and Revenue Regula- 
tion — See Notes 2, 5 and 6. 

Jurisdiction of Civil Court where Collec- 
tor has no powers as per revenue 
laws — See Note 0. 

Meaning of “assessed to Government 
revenue” — See Note 2. 

Meaning of “undivided estate” in this 
section — See Note 1. 

Nature of partition siiits and oppUcabl- 
Uty of oar of “res Judicata" to them 
— See Note 7. 

Non-liability of Revenue Officers to dmw 
up a formal decree even where the 
title is gone into — See Note 5. 

Partition at ^e instance of Hindu widow 
and the governing principles — See 
Note 7. 

Remedy against Collector’s mistake — 
Application imder Section 47 and not 
separate suit — See Note 6. 

Terms of decree binding on Collector ~ 
See Note 6. 

1. Scope, object and applicability. — (1) 

The intention of the Legislature in enact- 
ing S 54 is that the interest of the Govern- 
ment with regard to the revenue a.ssessed 
on the assets would be better safe-guarded 
Kv thp Co lector executing the decree than 

Z (1888) 15 Cal 198 (201) 


(4) An award which did not divide any 
of the revenue paying properties but only 
allotted different items intact to the differ- 
ent parties a decree passed in terms of that 
awara would not attract section 54. AIR 
1954 Nag 241 (244): ILR (1954) Nag 589 
(DB). 

(5) Where a prayer is made for division 
of revenue in the suit, the section becomes 
wplicable thou^ the prayer is made by 
a defendant AIR 1931 Cal 93 (94, 95): 
58 Cal 122 (DB), 

[See however AIR 1951 Hyd 80 (87): 
ILR (1951) Hyd 436.] 

(6) The section does not apply where the 
decree is for separate possession of a share 
of a portion or an undivided estate. AIR 

1933 Mad 259 (259): 50 Mad 443 (DB) • 
AIR 1931 Cal 104 (105) (DB). 

(7) After the deletion of Section 182A 
and the amendment of Section 182B of the 
U. P. Zamindari Abolition Act the provi- 
sions of Section 54 and Order 20, RiJe 18, 
Civil P. C., shall not apply to suits for 

S artition or division of holding of Bhximi- 
ar or Sirdar or for separation of shares, 
and actual partition shall be done by ffie 
Civil Court in a(Xordance with the princi- 
ples that may be prescribed, 1905 All WR 
(HC) 584 (585): 1965 AU LJ 948. 

2. “Estate”, meaning of. — (1) The word 
“estate” must be taken to be used in this 
section in its ordinary signification and not 
in a limited sense. (1884) 10 Cal 435 (435. 
440) (DB) ^ (1951) 3 Pep.su LR 173 (175) 
(DB). 

(2) The section applies only to perma- 
nently settled estates and not to 
temporarily settled (1884) 7 Mad 382 
(384^ (FB). ^ 

[But see (1892) 16 Bom 528 (532) (DBm 
( 3) The section applies only to 
assessed to revenue tbi one lun^p sum tor 
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Section 54 — Note 2 (contd.) 
the whole estate and not to estates assessed 
at acre rates. AIR 1926 Rang 80 (80): 5 
Rang 206 (DB). 

(4) The word “estate” cannot be taken to 
mean isolated plots of land which fall short 
of being the share of a cosharer of a mahal. 
AIR 1952 All 191 (193) • (1884) 6 All 452 
(454) (DB). 

[But see (1888) 10 All 5 (8).] 

(5) The words “estate assessed to the pay- 
ment of revenue do not cover lands 

which have been built upon and have be- 
come houses or factories. AIR 1953 Punj 
250 (252): ILR (1954) Punj 372. 

(6) Where by agreement the parties ex- 
pressly agree to exclude certain agricul- 
tural lands from partition by the Commis- 
sioner and the rest are specifically agreed 
to be partitioned by the Commissioner, 
the defendants cannot subsequently raise 
an objection to the jurisdiction of the Civil 
Court to partition the property by appoint- 
ment of a Commissioner. AIR 1953 Punj 
250 (250, 252): ILR (1954) Punj 372. 

3. Decree for partition, meaning of. — 

(1) A decree for the partition referred to 
in this section must be drawn up as pro- 
vided by O. 20, R. 18. cl. (1). AIR 1943 
Sind 7 (9): ILR (1942) Kar 162 (DB). 

(2) A decree for partition of an estate is 
a joint declaration of the rights of persons 
interested in the property sought to be 
partitioned and is a decree, when properly 
drawn up in favour of each share-holder. 
AIR 1950 Mys 60 (62): ILR (1951) Mys 
363 (DB) • (1899) 22 Mad 494 (499) (DB) 

• (1883) 9 Cal 568 (570) (DB) • (1899) 
23 Bom 188 (190) (DB). 

(3) Unless the decree, not containing 
directions as required by O. 20, R. 18 (1), 
is got corrected by the plaintiff within 
time allowed by law he cannot ask for 
transfer of proceedings to Collector under 
S. 54. AIR 1935 Sind 192 (192) (DB). 

(See however AIR 1945 Nag 86 (88): 
ILR (1944) Nag 852 (DB).] 

(4) The partition contemplated by this 
section is not confined to a mere division 
of Ae lan^ but includes also the delivery 
of the shares to the respective allottees. 
(1887) 11 Bom 662 (663) (DB) • AIR 1927 
Nag 300 (301). 

4. “Shall be made by the Collector.” — 

(1) Civil Courts have, imder this section, 
no power to execute the decrees passed in 
suits for partition or separate possession 
of estates. AIR 1956 Bom 345 (346) (DB) 

• AIR 1950 Nag 102 (105): ILR (1949) 
Nag 836 • AIR 1946 Nag 353 (353) • 
AIR 1945 Oudh 1 (3) (DB) • (1968) 9 
Guj LR 220 (227). (Civil Court passing 
preliminary decree in partition suit order- 
ing *a commissioner or a surveyor to be 
appointed' and not directing collector to 
effect partition — No objection taken to 
preliminary decree neither was it appealed 
against — Final decree passed — Limita- 

[Vol, 2.] 3 A. M. 60 


tion — Final decree cannot be challenged 
when limitation for appeal against preli- 
minary decree liad expired.) 

(2) .Application for an order for execu- 
tion is to be made in the Civil Court but 
the actual execution is to be made only by 
the Collector. AIR 1950 Nag 102 (105): 
ILR (1949) Nag 836 » 1890 All W.\ 75 
(76) (DB). 

(3) Tire Civil Court has no power to 
e.xecute the decree even bv agreement ol 
the parties. AIR 1915 Oudh 28 (28). 

(4) Where a decree contemplated in O. 

20, R. 18 (1) is passed, an application to 
the Court to send the papers to the Col- 
lector is not an application to execute the 
decree. AIR 1945 Bom 338 (340 341 

342): ILR (1945) Bom 799 (FB). 

(5) Decree under R. 18 (1) of O. 20 by 
Civil Court — Final in nature — Applica- 
tion by part)' to send papers to Collector 
is only reminder to Court — No period ol 
limitation provided for such reminder — 
In sending papers to Collector Court is 
not performing judicial functions — Order 
of Court directing papers to Collector is 
purely ministerial — No appeal lies against 
such order. AIR 1959 Mys 233 (234)- 37 
Mys LJ 103 (DB). 

(6) The Collector cannot refuse to carry 
out a decree passed under this section nor 
can he contravene the terms thereof. (1890) 
14 Bom 450 (451) (DB). 

(7) Ihe Court should, after passing the 
decree, transmit the record to the Collector 
for actual partition even though none of 
the parties may have made an application 
for that purpose. AIR 1958 All 673 (676). 

(8) Where a delivery warrant is issued by 
the Court for division of properties after 
passing a preliminary decree for partition, 
an endorsement of the warrant by the reve- 
nue authorities cannot be conclusive evi- 
dence of division and giving of possession; 
it gives rise to a rebuttable presumption 
that what is stated in the warrant is true. 
AIR 1957 Mys 71 (72): ILR (1957) Mys 14. 

(9) Section 54 is sufficiently complied 
with if the partition is done under the 
instructions of the Deput>' Commissioner 
or under his surpervision, and it is perfect- 
ly within th^ competence of the Deput> 
Commissioner to depute one of his subordi- 
nate officials to attend to the manual and 
ministerial portion of the partition. 1962 
Mys LJ (Supp) 472 (473). 

(10) Section 54 and O. 20, R. 18 con- 
stitute Collector exclusive authority to 
effect partition and there is no provision in 
C. P. Code which confers any power on 
Civil Courts to sit in judgment over par- 
tition effected by Collector. (1968) 1 My.s' LJ 
491: 14 Law Rep 368 (373). 

5. In accordance with law relating to 
artition.— (1) The partition to be made 
y the Collector must be made in accord- 
ance with various Rent and Revenue Acts 
and Regulations, etc., of the various Pro- 
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Section 54 — Note 5 (contd.) 

Vinces. AIR 1945 Oudh 1 (3) (DR) * (1906) 
28 All 375 (376) (DB) * AIR 1931 Cal 
104 (105) (DB) ® AIR 1918 Pat 63 (64): 
4 Pat L Jour 29 (DB) ® AIR 1949 Oudh 
37 (47): 23 Luck 77 (DB) « (1901) 23 
All 291 (303) (FB). 

(2) Partition decree by Civil Court — 
Collector directed to make partition — 
Party raising objection to partition which 
was overruled by executing Court and ap- 
pellate Court — Collector overruling ob- 
jection by order — Held Collector had no 
competence to listen to objection repelled 
by Civil Court especially since order ot 
Civil Court had also become final and Col- 
lector was bound by it — Order of Col- 
lector is not appealable. AIR 1968 Mys 11 
(11, 12): (1967) 1 Mys LJ 97. 

6. Remedies against the Collector’s 
action. — (1) The Court cannot entertain 
an application under S. 47 and give direc- 
tions to the Collector in regard to the 
manner in which he should execute the 
decree. AIR 1956 Bom 345 (346) (DB). 

(2) The Court can entertain an applica- 
tion to expedite and authorise the Collec- 
tor to revive and continue the execution 
proceedings already sent to, and pending 
before him. AIR 1914 Sind 97 (98): 8 Sind 
LR 335 (DB). 

(3) Where the Collector contravenes the 

decretal command of the Court his action 
can be corrected by the Court. AIR 1956 
Bom 345 (346) (DB) ® AIR 1943 Sind 7 
(9): ILR (1942) Kar 162 (DB) • 1962 
MPLJ 330 (332, 333): 1962 Jab LJ 91. 

(If the Collector refuses to carry out the 
decree the Civil Court itself can effect the 
partition. AIR 1951 Nag 359; AIR 1915 
Bom 279, Rel. on.) 

(4) The Court can decide on applica- 
tion under S. 47, as to who are the trans- 
ferees affected by the doctrine of lis pen- 
dens bound by the decree and subject to 
the Collectors orders as to partition. AIR 

1945 Nag 86 (88): ILR (1944) Nag 852 
(DB), 

(5) The Court cannot interfere with the 
Collector’s partition on the ground of in- 
equality of partition. (1888) 12 Bom 371 
(375) (DB) ® (1891) 15 Bom 527 (529) 
(DB). 

(6) The Civil Court has no power to 
hear objections to the partition made by 
the Collector or to modify the partition. 
AIR 1945 Mad 336 (340): ILR (1946) Mad 
10 (FB). (19 Mad 435, Overruled.) 

(7) Decree for partition of certain fields 
sent to Collector for effecting partition — 
Civil Court cannot direct Collector to 
effect partition in a particular manner. AIR 

1946 Nag 353 (353). 

(8) Where the plaintiff does not ques- 
tion the partition effected by the Collector 
but seeks for delivery of possession of the 
share allotted to him which the Collector 
fails to do. the suit is maintainable in the 


Civil Court. AIR 1950 Nag 102 (107): ILR 
(1949) Nag 836. 

(9) Decision or order of Collector under 
Is appealable and revisable under Sec- 
tion 203 and Sec. 211 of Bombay Land 
Revenue Code (V of 1879). AIR 1968 
Bom 198 (199): 69 Bom LR 579 (DB). 

(10) Wrong directions to Collector under 
Sec. 54 — Partition not made or commenc- 
ed by Collector — Instructions about par- 
tition can be recalled and varied by Civil 
Court and even by appellate Court. AIR 
1965 Mys 46 (47): (1964) 1 Mys LJ 29. 

(11) Order directing Collector to make 
partition — Colector can make partition in 
manner which appears to him to be equit- 
able — He is not bound to make any re- 
port to Court nor is obliged to obtain ap- 
proval from Court — Making of partition 
does not involve rendering of decLsion or 
order by Collector — It is also not pro- 
ceeding within meaning of S. 203 of Bom- 
bay Land Revenue Code and hence can- 
not be made subject matter of appeal — 
Party dissatisfied with partition can invoke 
jurisdiction of Civil Court — Partition en- 
trusted with Collector is not outside orbil 
of superintendence by Civil Court. AIR 
1964 Mys 31 (32, 33) (DB). (AIR 1945 Bom 
338, AIR 1956 Bom 345, Foil.; AIR 1945 
Mad 336 (FB), Dissented from.) 

[But see AIR 1964 Mys 169 (172. 173): 
(1963) 2 Mys LJ 346 (DB). (Collector is 
an independent tribunal for effecting parti- 
tion. Proceedings before him are not pro- 
ceedings in suit or in execution. He is not 
subordinate in any manner to the Court 
passing decree. His actions can be correct- 
ed by his higher authorities in appeal or 
in revision. Inere is also a final judicial 
review by High Court under Article 227 
of the Constitution.)] 

7. Decree for partition, when and how 
may be passed. — (1) Where a Civil Court 
passes a decree for partition of revenue- 
paying land it should be presumed that 
the procedure prescribed in O. 20, R. 18 
has been adopted. AIR 1945 Oudh 1 (3) 
(DB) ® AIR 1965 Mys 73 (74): (1964) 1 Mys 
Lj 278. (Preliminary decree for partition — 
Failure to embody direction to effect divi- 
sion under S. 54 cannot affect validity of 
decree — Orders containing instructions 
can be subsequently passed!) 

(2) Where a decree for partition has not 
been given effect to and has become un- 
enforceable, a fresh suit for partition may 
be brought. (1913) 37 Bom 307 (312) (DB) 

(1891) 13 All 309 (313, 314) (DB). 

(3) All interests in estates can be parti- 
tioned provided there Is no inconvenience 
caused thereby to the other sharers or pe^ 
sons owning interests in that estate. (1897) 

24 Cal 575 (582, 583) (FB) • (1883) 9 Cal 
244 (250) (DB). 

(4) The partition should be complete, 
that is, .should embrace all the 

in which the plaintiff is interested. (1910) 
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ARREST AND DETENTION 

55. Arrest and detention. — (1) A judgment-debtor may be arrested® in execu- 
tion of a decree at any hour and on any day, and shall, as soon as practicable, be 
brought before the Court, and his detention may be in civil prison of the district in 
which the Court ordering the detention is situate, or, where such civil prison does 
not afford suitable accommodation, in any other place which the “[^^[State] Gov- 
ernment] may appoint for the detention of persons ordered by the Courts of such 
district to be detained: 

Provided, firstly, that, for the purpose of making an arrest under this section, 
no dwelling-house shall be entered after sunset and before sunrise: 

Provided, secondly, that no outer door of a dwelling-house shall be broken 

open unless such dwelling-house is in the occupancy of the judgment-debtor and 

he refuses or in any way prevents access thereto, but when the officer authorized to 

make the arrest has duly gained access to any dwelling-house, he may break open 

the door of any room in which he has reason to believe the judgment-debtor is to 
be found: 


Provided, thirdly, that if the room is in the actual occupancy of a woman 
who is not the judgment-debtor and who according to the customs of the country 
does not appear in public, the officer authorised to make the arrest shall give 
notice to her that she is at liberty to withdraw, and, after allowing a reasonable 
time for her to withdraw and giving her reasonable facility for withdrawing, may 
enter the room for the purpose of making the arrest: 

Provided, fourthly, that, where the decree in execution of which a judgment- 
debtor is arrested, is a decree for the payment of money and the judgment-debtor 

pays the amount of the decree and the costs of the arrest to the officer arresting 
iiini, such officer shall at once release him. 


(2) The ®[®tt[State] Government] may, by noUBcation in the ^Official Gazette], 
declare that any person or class of persons whose arrest might be attended with 
danger or inconvenience to the public shall not be liable to arrest in execution of 
a decree otherwise than in accordance with such procedure as may be prescribed 
by the ^^[aa[State] Government] in this behalf. 


Section 54 — Note 7 (contd.) 

34 Mad 269 (275. 277) (1881) 7 Cal 

577 (581) (DB) • (1900) 24 Bom 128 (130. 
133) (DB). 

(5) There can be no decree in favour of 
sharers who do not agree to, or ask for a 
partition of their own shares. (1890) 12 

All 506 (509) (DB). 

(6) Where the plaintiff's suit is itself dis- 
missed, there can be no decree in favour 
of any sharer. (1907) 31 Bom 271 (292). 

(7) Where there is a decree in favour of 
the plaintiff and none in favour of tlie de- 
fendants. the latter's shares cannot be par- 
titioned in execution of the decree. 1884 
All WN 215 (216) (DB) * (1899) 23 Bom 
184 (186. 187) (DB). 

(8) Where the proceedings for final de- 
cree have to be taken for partition of the 
house property the Court does not become 
functus officio after passing the prelimi- 
nary decree. The operation of the final de- 
cree in such a case should be conned to 
the house property only and in so far as 
the land is concerned only declaration of 
parties’ rights should be made. (1951) 3 
Pepsu LR 173 (181) (DB). (24 Cal 275, 
Dist. 58 Cal 123 and AIR 1933 Mad 259, 
Rel. on.) 


SECTION 55 — SYNOPSIS 

1. "A judgment-debtor may be arrested." 

2. *‘As soon as practicable.” 

3. '‘In any other place which the State 

Government may appoint.” 

4. Court’s duty to inform judgment-deb- 

tor that he may apply to be declar- 
ed insolvent. 

5. Security bond to be given by the 

judgment-debtor. 

6. Bond, if should be in writing. 

7. liability and discharge of surety. 

8. Realisation of security. 

9. Insolvency, when a protection from 

arrest. 

10. Appeal. 

TOPIC INDICATOR 

Judgment-debtor adjudicated when 
brought under arrest — Security 
still necessary — See Note 5. 

Review of order under sub-sec. (4) —■ 
See Note 7. 

Simultaneous execution against judg- 
ment-debtor and surety whether al- 
lowed — See Note 8. 

“Within one month” — No power to 
extend period — See Note 7. 

I. "A judgment-debtor may be arrested.* 

“ (1) The mere fact that a warrant foi 
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(3) Where a judgment-debtor is arrested in execution of a decree for the pay- 
ment of money and brought before the Court, the Court shall inform him that he 
may apply to be declared an insolvent, and that he c[may be discharged] if he has 
not committed any act of bad faith regarding the subject of the application and 
if he complies with tlie provisions of the law of insolvency for the time being in 
force. 

(4) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and furnishes security, to the satisfaction of the Court, that he will 
within one month so apply, and that he will appear, when called upon, in any 
proceeding upon the application or upon the decree in execution of which he was 
arrested, the Court <*[may release] him from arrest, and, if he fails so to apply and 
to appear, the Court may either direct the security to be realised or commit him to 
the civil prison in execution of the decree. 

[1877, S. 336; See O. 21, Rr. 37-40.] 

[a] Substituted by Government of India (Adaptation of Indian Laws) Order, 1937, 
(1-4-1937), for “Local Government”. 

[aa] Substituted for “Provincial” by A.L.O., 1950 (26-1-1950). 

[b] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, 
(1-4-1937), for “local ofTicial gazette”. 

[c] Substituted by the Code of Civil Procedure (Amendment) Act, 1921 (III of 1921), 

S. 2, for “will be discharged”. 

[d] Substituted by Section 2, ibid, for “shall release”. 

[e] For immunity from arrest for debts, see Section 30 of Act 70 of 1951; Sec. 29 of 
Army Act, 1950 and Air Force Act, 1950; Sec. 21 of the Navy Act, 1957. 


OBJECTS AND REASONS 


'^Clause 65 (1), second proviso. — The ob- 
ject of this proviso is to prevent vexatious 
forms of resistance to execution which con- 
stantly obstruct decree-holders in the exe- 
cution of their decrees. 

Clause 66 (2). — The sub-clause is in- 
tended to cover the case of certain persons 
or classes of persons whose summary 


arrest might, as in the case of railway ser- 
vants, he attended with danger or incon- 
venience to the public.*' — S. O. R. 

'^Clause 65. — We have carefully consi- 
dered the provision as to breaking open 
dwelling-houses and have come to the con- 
clusion that it should be limited to dwell- 
ing houses in the occupancy of the judg- 
ment-debtor.” — S. C. R. 


Section 55 — Note 1 (contd.) 
attahment of property has been issued may 
be a sufficient ground for refusing to issue 
warrant of arrest but when the judgment- 
debtor has evaded payment it would not 
be a sufficient ground to refuse warrant ol 
arrest. (1883) 7 Bom 301 (302) (DB). 


(2) Decree allowing satisfaction from 
property or person of judgment-debtor 
personally — No condition that execution 
shall first be enforced against properly — 
Decree-holder can execute decree against 
property or person of judgment-debtor at 

his option, (1887) 9 All 484 (485) (DB). 
[But see (1882) 4 All 497 (498) (DB).] 


(3) Where the decree provides for the 
satisfaction of the jucigment-debt only 
out of the property mortgaged, the judg- 
ment-debtor cannot be arrested in execu- 
tion of the decree. (1887) 11 Bom 537 
(539) (DB). 

(4) The officer arresting a judgment-deb 
tor must have the warrant of arrest in his 
possession at the thn®, 

apprehension. (1883) 5 All 318 (321, 32-). 


(5) It is not necessary to show the war- 
rant of arrest to the judgment-debtor un- 
less asked to do so. AIR 1921 Cal 79 (79, 
80) (DB). 

(6) An arrest is not effected unless the 
officer touches the person of the judgment- 
debtor. AIR 1930 Rang 131 (132): 7 Rang 
598 (DB). 

(7) Warrant of arrest executed by per- 
son authorised by Nazir — Subsequent en- 
dorsement by Naib Nazir does not invali- 
date arrest. (1884) 6 All 385 (388) (DB) • 
a895) 22 Cal 759 (761) (DB). 

(8) Bailiff authorised by warrant to arrest 
judgment-debtor at particular place — 
Judgment-debtor may oe arrested at any 
other place within Court's jurisdiction. 
(1940) 42 Pun LR 374 (377). 

2. “As soon as practicable,” — (1) If the 
Court is closed for vacation, the judgment- 
debtor should be produced at the next sit- 
ting of the Court, and in the meantime, 
the arresting officer is empowered ^ to con- 
fine him even in the decree-holder's house. 
(1907) 30 Mad 179 (180, 181) (DB). 
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Setdon 55 (contd.) 

3. “In any other place which the State 
Government may appoint.” — (1) Where a 
debtor committed to a particular iail is 
handed over by the officer arresting him oi 
his own motion, to the officer in charge of 
a different jail, the imprisonment Is unlaw- 
ful and the prisoner is entitled to be dis- 
charged. (1885) 11 Cal 527 (530j. 

4. Court’s duly to inform judgment- 
debtor that he may apply to be declared 
insolvent. -- (1) Where a judgment-debtor 
is arrested and brought before the Court, 
it is the duty of the Court to inform him 
that he may apply to be declared insol- 
vent. 1909 Pun Re No. 16, p. 37 (38) * 
(1878) 2 Mad 9 (10) (DB) ® AIR 1930 Lah 
736 (736). 

[See however (1940) 42 Pun LR 374 

(378).] 

(2) Where the judgment-debtor has al- 
ready applied in insolvency and the ap- 
plication is pending the Court is not re- 
quired to inform the judgment-debtor under 

S. 55 (3). (1910) 7 Ind Cas 351 (2) (352) 
(Lah). 

(3) Where the judgment-debtor has 
already applied in insolvency the Court 
has a discretionary power not to put the 
warrant in force if the judgment-debtor 
furnishes security for his appearance when 
called upon. (1898) 22 Bom 731 (733) (DB). 

(4) Where the judgment-debtor has al- 
ready applied in insolvency and his appli- 
cation has been dismissed and he is re-ar- 
rested, the executing Court need not in- 
form him that he may apply to be declared 
insolvent. (1911) 9 Ind Cas 121 (121) 
(Sind). 

(5) Section 55 (3) does not entitle the 
debtor to be adjudged an insolvent except 
in conformity with the provisions of the 
insolvency law. (1913) 21 Ind Cas 293(297) 
(DB) (Mad). 

5. Security bond to be given by the 
judgment-debtor.^ (1) Bonds taken under 
the section should be carefully worded and 
should be in terms of the section. AIR 
1942 Sind 134 (136): ILR (1942) Kar 79 
(DB) • AIR 1917 Mad 237 (238) (DB). 

[See however AIR 1930 Lah 575 (576).] 

(2) Where after the arrest has been 
ordered the judgment-debtor applies to be 
declared an insolvent and when arrested 
and brought before the Court produces the 
adjudication order, the Court is bound to 
require him to give security before order- 
ing his release. AIR 1925 Rang 305 (306): 
3 Rang 187. 

(3) No stipulations other than those men- 
tioned in the section, are contemplated by 
the secHon. AIR 1936 Sind 244 (246): 30 
Sind LR 177 (DB) • (1894) 16 All 37 (39). 

(4) Where the bond contained stipula- 
tions as to what would happen if the judg- 
ment-debtors application for insolvency 
was dismissed, it was held that such stipu- 
lations could not be enforced in execution 


under S. 145. (1894) 16 All 37 (39). 

(5) Where a surety undertook to pro 
duce the judgment-debtor whenever called 
upon until he was “adjudged and discharg- 
ed,” it was held that the surety was not 
discharged merely on the filing of the judg- 
ment-debtor's application for discharge in 
insolvency. AIR 1933 Mad 360 (362). 

6. Bond, if should be in writing. — (1) It 
i.s not illegal for the Court to accept a per- 
son as surety in proceedings under this 
Section on oral statements made before it; 
nor is it obligatory to take a bond in writ- 
ing. AIR 1937 Lah 772 (776). 

7. Liability and discharge of surety, ~ 

(1) The words “if he fails so to apply and 
to appear” make it clear that the surety is 
not discharged by tHe mere filing of the 
insolvency application by the judgment- 
debtor, but that his liability continues until 
a final order is made on the petition in in- 
solvencv. .\IR 1922 Bom 340 f340): 48 
Bom 702 ® AIR 1914 Mad 270 (271). 

(2) A security bond executed under this 
section can be enforced against the surety 
although there has been a failure on the 
part of the jud^ent-debtor of only one 
of the two conditions set out in the sec- 
tion. AIR 1942 Sind 134 (136): ILR (1942) 
Kar 79 (DB) ® AIR 1936 Sind 244 (246): 
30 Sind LR 177 (DB) • 1966 Raj LW 
186 (187): ILR (1966) 16 Raj 434. (‘With- 
in one month so apply and that he will 
appear' — Word “and” means “or” — 
Failure of judgment-debtor to appear aftei 
filing application for insolvency — Surety 
bond stands forfeited.) 

[But see AIR 1940 All 304 (304h ILR 
(1940) All 338 (DB).] 

(3) A surety is not discharged by a peti- 
tion by the judgment-debtor to be declar- 
ed an insolvent where it is not in proper 
form and not within the prescribed time. 
AIR 1928 Sind 192 (192). 

(4) Where an insolvency application not 
in a proper form and not accompanied 
with the necessary deposit is returned for 
amendment but is not re-presented, the 
surety is not discharged from his liability. 
AIR 1928 Sind 192 (192). 

(5) Where a surety bond is given under- 
taking that the judgment-debtor would 
“continue the insolvency proceedings’, the 
liability' continues only up to the adjudica- 
tion. (1947)’ 52 Mys HCR 393 (397) (DB) 

• AIR 1933 Nag 40 (41. 42): 29 Nag LR 
28. 

(6) A Court has no jurisdiction to extend 
ihe period of one month fixed by the sec- 
tion. AIR 1926 Mad 689 (689, 690) ® AIR 
1926 Mad 286 (286). 

(7) A security bond under this section is 
in the nature of a continuing guarantee and 
the surety is entitled to produce the judg- 
ment-debtor before the Court and request 
it to absolve him from further liability 
under the bond. AIR 1934 Lah 962 (962) 

♦ AIR 1929 Lah 262 (262, 263). 
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Section 55 — Note 7 (contd.) 

[But see AIR 1942 Mad 101 (102).] 

(8) The production of the judgment-deb- 
tor at a time when it is impossible for the 
Court or the decree-holder to take any 
steps to have the judgment-debtor taken 
into custody does not amount to his ap- 
pearance when called upon to appear and 
the surety will not be discharged thereby. 
AIR 1925 All 344 (345) (DB). 

(9) Where the judgment-debtor dies be- 
fore breach of either of the conditions ot 
the bond, the surety is discharged thereby. 
AIR 1914 Cal 162 (163); 41 Cal 50 (DB) 
® (1907) 29 All 466 (468) ♦ (1901) 24 Mad 
637 (639) (DB). 

(10) Where a judgment-debtor dies aftei 
the breach of any one of the conditions, the 
lial>ility of the surety continues and he is 
not discharged. AIR 1924 Bom 428 (429); 
48 Bom 500 (DB). 

(11) Under this section a surety will not 
be released by the dismissal of the particu- 
lar execution application. AIR 1917 Mad 
237 (239) (DB) * AIR 1932 Lah 492 (493). 

(12) Where a breach of the conditions 
of the bond has occurred before the dis- 
missal of an execution application the sure- 
ty will not be released. AIR 1939 Sind 270 
(272): ILR (1939) Kar 401 (405) (DB) ® 
AIR 1921 Pat 72 (73) (DB). 

(13) The non-production of the judg- 
ment-debtor owing to illness which ren- 
ders his attendance physically impossible 
does not render the surety liable on the 
bond. AIR 1929 Lah 479 (480) * AIR 1938 
Mad 530 (531). 

(14) A surety cannot be proceeded 
against while the proceedings in insolvency 
filed by the judgment-debtor are pending 
and there is no other default. (1906) 28 All 
387 (389). 

(15) A decree-holder has no cause of ac- 
tion against an attesting witness to a secu- 
rity bond. (1880) 4 Bom 465 (468) (DB). 

(16) Where in execution proceedings 
against a surety for a judgment-debtor the 
surety dies, the decree-holder should sub- 
stitute his legal representatives. The Court 
should issue notice to them and their ob- 
jections should be heard before the execu- 
tion proceeding can be further continued 
against them. AIR 1940 Pat 142 (144): 18 
Pat 761 (DB). 

(17) An order u/s. 55 (4) is not open to 
review and Court cannot direct execution 
of fresh security bond to the extent of de- 
cretal amount on condition that, if judg- 
ment-debtor failed in insolvency petition, 
the surety will pay the decretal amount. 
Such a condition is not contemplated by 
S. 55 (4). (1966) 2 Andh WR 306. 

8. Realisation of security. — (1) A secu- 
rity bond under this section is in favour of 
the Court and not the decree-holder. AIR 
1927 Lah 336 (336) * AIR 1928 Mad 469 
(470) (DB). 


(2) Where a condition of the bond is 
broken the option as to whether the secu- 
rity should be realised or the judgment- 
debtor committed to jail rests wim the 
executing Court and not with the decree- 
holder. AIR 1929 All 377 (377, 378) ® 
AIR 1937 Pat 476 (477). 

[But see AIR 1942 Pat 506 (507, 508): 
21 Pat 344 (DB).] 

(3) The Court in a proper case can refuse 
in its discretion to execute the bond against 
the surety. AIR 1941 Cal 122 (122, 123) 
® AIR 1922 Bom 340 (341): 48 Bom 702. 

(4) The Court cannot proceed both 
against the judgment-debtor and against 
the surety. It can only proceed against the 
one or the other. AIR 1942 Pat 506 (507. 
508): 21 Pat 644 (DB) • AIR 1929 Lah 
479 (480) ® AIR 1933 Nag 38 (38, 39): 
29 Nag LR 83 • AIR 1924 Bom 428 (429): 
48 Bom 500 (DB). 

(5) A mere issue of a warrant against 
the judgment-debtor will not bar the Court 
from proceeding against the surety if the 
warrant is unfruitful. AIR 1924 Bom 428 
(429); 48 Bom 500 (DB). 

(6) An arrest without committal of the 
judgment-debtor will not have the effect of 
discharging the surety. AIR 1931 Bom 444 
(446). 

(7) The surety's liability is not extin- 
guished under Sec. 135 of the Contract 
Act by the decree-holder granting time to 
the judgment-debtor. AIR 1927 Lah 336 
(336). 

(8) Money realised from the security can- 
not be forfeited to Government but 
should be utilised to satisfy the decree 
amount. AIR 1936 Sind 244 (246); 30 Sind 
LR 177 (DB) ® (1912) 39 Cal 1048 (1050). 

(9) The decree-holder will not be entitl- 
ed to anything more than the amount due 
to him under the decree. AIR 1921 Cal 
559 (560) (DB). 

[But see observations in 1937 Mad WN 
1165 (1165).] 

(10) The Court has no power to reduce 
the amount for which the bond is execut- 
ed. AIR 1936 Sind 244 (248); 30 Sind LR 
177 (DB). 

9. Insolvency, when a protection from 
arrest. — (1) A judgment-debtor is not pro- 
tected from arrest By the mere fact of his 
having applied in insolvency. (1910) 7 Ind 
Cas 351 (2) (352) (Lah) ® (1906) 9 Oudh 
Cas 44 (46) (DB). 

(2) An order of adjudication will not 
protect the debtor in respect of debts not 
provable in the insolvency proceeding. 

(1889) 16 Cal 85 (88) (DB). 

(3) In respect of debts scheduled in the 
insolvency petition, there is, by the mere 
fact of adjudication, a qualified protection 
inasmuch as the debtor cannot be proceed- 
ed against without the leave of the Insol- 
vency Court. AIR 1927 Mad 919 (920): 50 
Mad 977. 


[The Code of] Civil Procedure, 1908 


[S 56— S 58 N 2] 951 


56. Prohibition of arrest or detention of women in execution of a decree for 
money. — Notwithstanding anything in this Part, the Court shall not order the 
arrest® or detention in the civil prison of a woman in execution of a decree for 
the payment of money. 

[1882, S. 245A.] 


[aj As to exemption from 
or .•\ir Force services. 


arrest of a displaced person 
see Note (a) to Sec. 55. 


or a person 


in the Naval, .^rmy 


57. Subsistence-allowance. — The ®[^[State] Government] may li.x scales, 
graduated according to rank, race and nationality, of monthly allowances payable 
for the subsistence of judgment-debtors. 

[1882, 1877. S. 338. See O. 21. R. 39.] 

[a] Suhstitulcd by the Government of India (.Adaptation of Indian Laws) Order, 1937, 
(1-4-1937), for "Local Government’’. 

[b] Substituted for ‘‘Provincial’’ by A.L.O., 1950 (26-1-1950). 

58. Detention and release. — (1) Every person detained in the civil prison in 
execution of a decree shall be so detained, — 

(a) where the decree is for the payment of a sum of money exceeding fifty 

rupees, for a period of six months, and 

(b) in any other case for a period of six weeks: 

Provided that he .shall be released from such detention before the expira- 
tion of the said period of six months or six weeks, as the case may be, — 

(i) on the amount mentioned in the warrant tor his detention being 

paid to the officer in charge of the civil prison, or 

(ii) on tlie decree passed against him being otherwise fully satisfied, or 

(iii) on the request of the person on whose application he ha.s been 
so detained, or 

(iv) on the onnssion by the person, on whose application he has been 
so detained, to pay subsistence-allowance: 

Provided, also, that he shall not be released from such detention under 
clause (ii) or clause (iii), without the order of the Court. 

(2) A judgment-debtor released from detention under this section shall not 
merely by reason of his release be discharged from his debt, but he shall not be 
liable to be re-arrested under the decree in execution of which he was detained in 
the civil prison. 

[1882, 1877, Ss. 341 and 342; 1859, S. 278.] 


Section 55 (contd.) 

10. Appeal. — (1) An order against the 
judgment-debtor or against Ine surety 
under this section is an order falling with- 
in S. 47 and is appealable as a tlecree. 
1895 Pun Re No. 69 p. 338 (338) • AIR 
1932 Bom 77 (78). 

(2) An order against a decree-holder re- 
fusing simultaneous execution against the 
person and property of the judgment-deb- 
tor is appealable as a decree. (1888) 7 
Bom 301 (302) (DB). 

SECTION 58 — SYNOPSIS 

1. "SiA>sistence allowance.*’ 

2. Omission to pay subsistence allow- 

ance. 

3. Be-arrest. 

4. Period of detention. 

5. Application for arrest, if saves limita- 

tion. 


TOPIC INDICATOR 

Instalment decree — Separate imprison- 
ments for each default — See 
Note 3. 

Shorter periods of imprisonment than 

those prescribed — See Note 4. 

1. "Subsistence allowance.” — (1) The 
cosis of clothing, etc., of the judgment- 
delitor, required to be supplied by the de- 
cree-holder under S. 33 of the Prisons Act, 
Ls not "subsistence allowance”. (1912) 6 
Low Bur Rul 61 (61) * 1893 Pun Re No. 
43, p. 202 (203). 

2. Omission to pay subsistence allow- 
ance. — (1) Where, though the subsis- 
tence allowance has been sent by money 
order to the officer in charge of the prison 
sufficiently early to reach him in time, it 
does not actually reach him in time, there 
is an "omission to pay” within S. 58 (b) 
(iv). AIR 1914 Mad 24 (24). 
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59. Release on ground of illness.— (1) At any time after a warrant for the 
arrest ot a jud^ent-clebtor has been issued the Court may cancel it on the ground 
or his serious illness. 

(2) Where a judgment-debtor has been arrested, the Court may release him 

li, in its opinion, he is not in a fit state of health to be detained in the civil 
prison. 

(3) Where a judgment-debtor has been committed to the civil prison he may 
be released therefrom — 

(a) by the a[b[State] Government], on the ground of the existence of anv 

infectious or contagious disease, or 

(b) by the committing Court, or any Court to which that Court is subordi- 

nate, on the ground of his suffering from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrested, but 
the period of his detention in the civil prison shall not in the aggregate exceed that 
prescribed by Section 58. 

[1882, S. 653.] 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order 1937, 
(1-4-1937), for “Local Government". 


[h] Substituted for “Provincial” by A.L.O., 1950 (26-1-1950). 


Section 58 (contd.) 

3. Re-arrest. — (1) A judgment-debtor 
released from detention under this section 
cannot be re-arrested in execution of the 
same decree. (1868) 4 Mad HCR 70 (77) 
(DB). 

(2) A judgment-debtor cannot, in execu- 
tion of an instalment decree, be arrested 
and imprisoned separately for default in 
respect of each instalment. (1883) 7 Bom 
106 (108) (DB). 

(3) The immunity from re-arrests exists 
only when the judgment-debtor has been 
actually detained in prison. AIR 1937 Lah 
253 (254). 

(4) Judgment-debtor released after arrest 
before actual imprisonment — He can be 
re-arrested in execution. AIR 1929 Lah 361 
(362) • (1904) 26 All 317 (318) (DB) * 
(1885) 8 Mad 21 (22) (DB) ® (1896) 23 
Cal 128 (129) (DB). 

(5) Where a jud^ent-debtor who has 

been arrested and imprisoned in execution 
of a decree applies to be adjudicated an 
insolvent and obtains an interim protection 
order and is released, he is liable to be re- 
arrested under the decree. (1911) 33 All 279 
(282) (DB) ® (1902) 26 Bom 652 (659) 

(DB). 

[But see (1895) 20 Cal 874 (878) • 
(1896) 12 Cal 652 (656, 657) (DB).] 

4. Period of detention. — (1) The Court 
has no power at its discretion to fix shor- 
ter periods of imprisonment than those 
prescribed in the section. (1889) 13 Mad 142 
(142) (DB) ® (1901) 5 Cal WN 145 (146) 
(DB). 

(2) Wlicre the defendant is under impri- 
sonment under O. 38, R. 4 of the Code, 


the period of imprisonment after the date 
of the decree must be taken into conside- 
ration in calculating the period prescribed 
by S. 58. (1883) 7 Bom 431 (437) (SB), 

(3) Detention of judgment-debtor in 
civil prison for breach of decree of per- 
manent injunction under O. 21, R. 32 (1) 
— Detention for period beyond six weeks 
is not legal. 1965 Raj LW 466 (467); ILR 
(1965) 15 Raj 1087. 

5. Application for arrest, if saves limi- 
tation. — (1) An application for the arrest 
of a judgment-debtor in contravention of 
this section does not give a fresh starting 
point of limitation. (1890) 12 All 64 (6^ 
(DB). 

Section 59 — Note 1 

(1) The provisions of this section are 
based on humanitarian grounds and if a 
judgment-debtor is suffering from serious 
illness, the Court would be well advised in 
ordering his release. AIR 1934 Lah 807 
(808). 

(2) A Court is not bound in every , case 
to issue a warrant for arrest and if it be- 
lieves that the judgment-debtor is not in a 
fit state of health it should issue a noHce 
to him to show cause in the first instance. 
(1911) 9 Ind Cas 746 (747) (DB) (Oudh), 

(3) The discretion exercised in issuing a 
warrant of arrest will not ordinarily be 
interfered with in appeal. AIR 1933 Lah 
307 (308). 

(4) Asthama and indigestion do not con- 
stitute “serious illness” sufficient to enable 
the Court to cancel a warrant of arrest 
issued against the judgment-debtor. AIR 
1933 Lah 307 (308). 
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ATTACHMENT 


60. Property liable to attachment and sale in execution of decree. — (1) The 
following property is liable to attachmentaa and sale in execution of a decree, 
namely, lands, houses or other buildings, goods, money, bank-notes, 
cheques, bills of exchange, hundis, promissory notes, Govern- 
ment securities, bonds or other securities for money, debts, shares in a corpora- 
rion and, save as hereinafter mentioned, all other saleable property, moveable or 
immoveable, belonging to the judgment-debtor, or over which, or the profits of 
w'hich, he has a disposing power w'hich he may exercise for his own benefit, 
whether the same be held in the name of the judgment-debtor or by another person 
in trust for him or on his behalf: 

Provided that the following particulars shall not be liable to such attachment 
01 sale, namely: — 

(a) the necessary wearing-apparel, cooking vessels, beds and bedding of 

the judgment-debtor, his wife and children, and such personal orna- 
ments as, in accordance w'ith religious usage, cannot be parted with 
by an)’ woman; 

(b) tools of artisans, and, where the judgment-debtor is an agriculturist, his 
implements of husbandry and such cattle and seed-grain as may, in the 
opinion of the Court, be necessary to enable him to earn his livelihood 
as such, and such portion of agricultural produce or of any class of 
agricultural produce as may have been declared to be free from liability 
under the provisions of the next following section; 

(c) houses and other buildings (with the materials and the sites thereof and 

the land immediately appurtenant thereto and necessary for their enjoy- 
ment) belonging to an agriculturist and occupied by him; 

(d) books of account; 

(e) a mere right to sue for damages; 

(f) any right of personal service; 

(g) stipends and gratuities allowed to “[pensioners of the Government], or 

payable out of any service family pension fund notified in the *^[Official 
Gazette] by ®[the Central Government or the *^[State] Government] in 
this behalf, and political pensions; 

*(h) the wages of labourers and domestic servants, whether payable in 
money or in kind; t[* • • •]. 

*[(i) salary to the extent of the ^[first two hundred rupees] and one-half 

the remainder execution of any decree other than a decree for 
maintenance]: 


SECTION 60 — SYNOPSIS 

1. Scope and applicability. 

2. Property, meaning of. 

3. *^AII other saleable property.** 

4. ^‘Belonging to the judgment-debtor or 

over which or the profits of which he 
has a disposing power.*’ 

5. Debts. 

6. IVoviso to sub-section (1). 

7. Necessary wearing apparel, etc. » 

Clause (a). 

8. Tools of t^sans, implements of hus- 

bandry etc. ~ Clause (b). 

9. Houses, etc, of agriculturists ~ Clause 

(c). 

10. Local amendments. 

11. Right to sue for damages — Clause (e). 

12. Right of personal service — Clause (f). 

13. Stipend and gratuities allowed to pen- 
sioners — Clause (g). 

14. Wages of labourers — Clause (h). 


15. Salary — Clauses (i) and (la). 

16. Salary of Army Officers. 

17. Compulsory deposits, etc. — Clause (k). 

18. Allowances of public officers, etc. — 

Clause (I). 

19. Merc expectancy or other contingent 

or possible right — Clause (ro). 

20. Right to future maintenance — Clause 

(n). 

21. Moveable property exempt from sale 

for arrear of land revenue — - Clause 
(p). 

22. Explanation II — Salary, meaning of. 

23. Objections to attachment. 

24. Waiver of benefit of section. 

TOPIC INDICATOR 

Adjudication of insolvency in foreign 
Court — See Note 1. 

Agriculturists — See Note 9. 

Attachable property — See Notes 2 and 3. 
Attachment confers no title — See Note I. 
Auctioneer — See Note 4. 
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Provided that where such salary is the salary of a servant of the 
Government or a servant of a railway company or local 
authority, and the whole or any part of the portion of such salary liable 
to attachment has been under attachment, whether continuously or 
inteimittently for a total period of twenty-four months, such portion 
shall be exempt from attachment until the expiry of a further period 
of twelve months and, where such attachment has been made in exe- 
cution of one and the same decree, shall be finally exempt from attach- 
ment in execution of that decree.] 

h[(ia) one-third of the salary in execution of any decree for maintenance]; 

(j) the pay and allowances of persons to whom t»[the Air Force Act, 1950 

or] '[the Army Act, 1950], applies i[or of persons other than commis- 
sioned officers to whom *£[“ ® *’] the Indian Navy (Discipline) Act, 
1934,1 applies]; 

(k) all compulsory deposits and other sums in or derived from any fund 

to which the Provident Funds Act, “[1925], for the time being applies 
in so far as they are declared by the said Act not to be liable to 
attachment; 

n[(l) any allowance forming part of the emoluments of any "[servant of the 
Government] or of any servant of a railway company or local authority 
which the P[appropriate Government] may by notification in the 
^[Official Gazette] declare to be exempt from attachment, and any 
subsistence grant or allowance made to ^[any such servant] while under 
suspension; 

(m) an expectancy of succession by survivorship or other merely contingent 
or possible right or interest; 

(n) a right to future maintenance; 

(o) any allowance declared by ®[any Indian law] to be exempt from liability 

to attachment or sale in execution of a decree; and 

(p) where the judgment-debtor is a person liable for the payment of land- 

revenue, any moveable property which, under any law for the time 
being applicable to him, is exempt from sale for the recovery of an 
arrear of such revenue. 


Section 60 — Topic Indicator (contd.) 
Bonus by Railway Company — See Notes 
4 and 17. 

Cattle pledged as security — See Note 8. 
Cooking vessels — See Note 17. 

Delivery to post office — See Note 17. 

In execution of a decree — See Note 1. 

Jahagir — See Note 13. 

Land assigned for maintenance — See 
Notes 19 and 20. 

Life interest — See Note 4. 

Life-policy — See Note 4. 

Mutual benefit fund — See Note 4. 
Non-transferable office — See Notes 3 
and 12. 

Ornaments — See Note 7. 

Political pensions — See Note 13. 

Private pensions — See Note 13. 

Profits of property — See Notes 5 and 11. 

Re.straint upon anticipation — See Note 
4. 

Right of residence — See Note 3. 
Right to claim mesne profits — See Note 

Salary of private servants — See Note 15. 
Security for performance — See Note 5. 


Service of a public nature — See Note 3. 
Stipends out of service family fund — 
See Note 13. 


Trustee of a charity — See Note 3. 

Uncertain sum of money — See Note 3. 

1. Scope and applicability. — (1) Section 
declares what properties are liable to attach- 
ment and sale in execution of a decree and 
what properties are exempt therefrom. AIR 
1936 Pesh 109 (110) (DB) * ILR (1953) 3 
Raj 759 (762) (DB). 


(2) Section does not affect special or local 
aw under which properties attachable under 
his section are declared to be not altach- 
ihle in execution of decrees. AIR 1956 Sau 
>9 (30) (DB). (AIR 1953 Sau 1, Overruled.) 
» AIR 1954 Punj 235 (236) (DB) ® AIR 
1952 Punj 428 (431): ILR (1952) Punj 546 
DB) * AIR 1940 All 24 (26, 27): ILR (1939) 
Ml 901 (DB) * AIR 1938 Mad 283 (284): 
59 Mad 354 (FB) ® (1897) 21 Bom 688 
591) (FB). 

(3) Section applies to a money decree and 
lot to a mortgtage decree for execution oi 
vhich no attachment is necessary. At" 
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'Explanation I. — The particulars mentioned in clauses (g), (h), (i), (j), (1) and 

(o) are exempt from attachment or sale whether before or after they are actually 
payable, '[and in the case of salary other than salary of a °[ser\'ant of the Govern- 
ment] or a serv'ant of a railway company or local authority the attachable portion 
thereof is exempt from attachment until it is actually payable,] 


^Explanation 2. — In clauses (h) and (i), “salary’' means the total monthly 
emolument, excluding any allowance declared exempt from attachment under the 
provisions of clause (1), derived by a person from his employment whether on duty 
or on leave. 

"Explanation 3, — In clause (1) “appropriate Government” means — 

(i) as respects any ’‘[person] in the service of the Central Government, or 

any sen^ant of y[a Railway administration] or of a cantonment autho- 
rity or of the port authority of a major port, the Central Government; 

(ii) " "]; and 

(iii) as respects any other “[servant of the Government] or a servant of any 

other z'[° ®] local authority, the ‘'[State] Government. 

(2) Nothing in this section shall be deemed — 

to exempt houses and other buildings (with the materials and the sites 
thereof and the lands immediately appurtenant thenpto and necessary 


Section 60 — Note 1 (contd.) 

1947 Sind 32 (32, 33): ILR (1946) Kar 311 
(DB) * AIR 1929 Rang 275 (275) (DB). 

(4) Section applies to execution of order 
for alimony under Divorce Act. AIR 1943 
Nag 1 (2. 3): ILR (1943) Nag 1 (DB). 

(5) Court has no power under Code to 
prescrilje what course decree-holder has to 
lake for realisation of his claim or what 
property he can attach. (1865) 3 Suth VVR 
(Misc.) 16 (16) (DB). 

(6) Decree-holder is not restricted to at- 
taching properties of judgment-debtor only 
to extent necessary for satisfaction of de- 
crees. (1912) 16 Ind Cas 708 (710) (DB) 
(Cal). 

(7) Decree-holder has no vested right to 
proceed against any propert>'. He can have 
remedy only according to law for the time 
being in force. ('52) 1952 Raj LW 368 
(369). 

(8) Section cannot be applied to distraint 
of property. AIR 1939 Sind 276 (277): ILR 
(1939) Kar 566 (DB). 

(9) Section does not apply to attachment 
of pension due for realisation of punitive 
police tax. AIR 1949 Oudh 31 (32) (DB). 

(10) Section does not create any priority 
in favour of State in respect of arrears of 
sales tax out of moneys in hands of receiver 
appointed by Court and directed to be paid 
by Court to decree-holder prior to any in- 
tervention by State. AIR 1955 Cal 423 
(426). 

(11) As the words "attachment and sale” 
have to be treated separately application of 
section is not confined to cases in which 
attachment is followed by sale. AIR 1943 
Nag 1 (2): ILR (1943) Nag 1 (DB). 

(12) Any objection that properties are 
exempt from attachment and sale under 
S. 60, C. P. Code and therefore could not 
vest in the receiver and are not divisible 


among the creditors, could not be under 
S. 60 or S. 151, C. P. Code, S. 60 merely 
provides a guide or standard by which the 
insolvency court can decide whether any 
particular property does not vest in the re- 
ceiver under S. 28 (2) because it is exempt 
under S. 28 (5). Section 60 therefore may 
])e the law applicable to a claim under 
Section 28 (5) but provides for no remedy 
under the insolvency proceedings. The only 
remedy is under Section 28 (5) read with 
S. 4. of the Insolvency Act. AIR 1967 All 
520 (523): 1967 All LJ 139. 

(13) In view of Ss. 2 (2) and 5 (1), Pro- 
vincial Insolvency Act, in the matter of at- 
tachment and sale of insolvent’s properties 
the provisions applicable under the Provin- 
cial Insolvency Act must be regarded as 
materially the same as those of the Civil 
P. C. 

'The exemptions contained in S. 60, Civil 
P. C., are based on reasonable and equit- 
able grounds and considerations and they 
are applicable to the proceedings by way 
of attachment and sale taken out by the 
Official Receiver in exercise of the powers 
vested in him under the Provincial Insolven- 
cy Act, 1920. AIR 1960 Andh Pra 458 
(459). 

(14) Clauses (a) to (i) of S. 60 of Civil 
P. C. confer a substantive right inasmuch 
as they protect certain classes of property 
from attachment. 'These clauses cannot be 
held to be procedural and therefore any 
amendment of these clauses cannot have 
retrospective operation since this will lead 
to strange results. AIR 1968 All 147 (148). 

(15) Attachment in S. 145 — It cannot be 
understood in the sense of ‘attachment’ as 
used in S. 145. 1968 Cr LJ 1136 (Guj.). 

(16) Indgment-debtor getting Rs. 80 per 
month by way of salary and allowance is 
not liable to arrest in execution of decree 
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for their enjoyment) from attachment or sale in execution of decrees 
for rent of any such house, building, site or land. z 2 [«] 

Z2[* o] 

[aa] For immunity from attachment granted to person.s subject to those Acts, see Army 
Act, 1950 (46 of 1950), S. 28; Air Force Act, 1950 (45 of 1950), S. 28 and S. 20 
of Navy Act, 1957 (62 of 1957). 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937 and 
A.L.O., 1950, for “pensioners of the Crown’\ 

[b] Substituted by A.O., 1937, for “Gazette of India”. 

[c] Substituted by ibid, for “the Governor-General-in-Council”. 

[d] Substituted for “Provincial” by A.L.O., 1950 (26-1-1950). 

[e] Clauses (h) and (i) substituted by the Code of Civil Procedure (Second Amendment) 

Act, 1937 (IX of 1937). Section 2, for the original clauses (h) and ((). This 

amendment shall not have effect in respect of any proceedings arising out of any 
suit instituted before 1-6-1937; see ibid, Section 3. 

[f] The words “and salary to the extent of the first hundred rupees and one-half the 

remainder of such salary” were omitted by the Code of Civil Procedure (Amend- 

ment) Act, Jl943 (V of 1943). 

[g] Clause (i) and the proviso thereto were substituted for the original clause (i) and 
the proviso, ibid 

[gg] Substituted for the words ‘the first hundred rupees’ by the Code of Civil Pro- 
cedure (Amendment) Act, 1963 (26 of 1963), Sec. 2 (4-9-1963). 

[h] Inserted by the Code of Civil Procedure (Amendment) Act, 1956 (66 of 1956), 

S. 6 (2-12-1956). 

[ij Substituted for “the Indian Army Act, 1911, or the Burma Army Act”, by the Code 
of Civil Procedure (Amendment) Act, 1951 (2 of 1951), S. 10 (1-4-1951). 


[i] Inserted by the Amending Act, 1934 (XXXV of 1934), Section 2 and Schedule. 

[k] The words “The Naval Discipline Act as modified by” were omitted by A.L.O., 1950 

[l] Now see the Navy Act, 1957 (LXII of 1957), S. 20. 

[m] Substituted by the Code of Civil Procedure (Second Amendment) Act, 1937 (IX 
of 1937), Section 2, for ‘189r’. 


Section 60 — Note 1 (contd.) 

— Order issuing warrant of arrest against 
him is wrong. 1963 Ker LT 392. 

(17) Distinction between — Exemption 
under Ss. 60 and 61 is partial but under 
O. 38, R. 12, it is complete. AIR 1962 Ker 
261 (263, 264): 1961 Ker LT 946. 

(18) Mere obtaining a money decree does 
not create a vested right in favour of the 
decree-holder in all the procedure to be fol- 
lowed subsequently for achieving the fruits 
of the decree. A money decree does not 
ipso facto result in the creation of any lien 
or charge. 1964 Jab LJ 606. (1963 MPLJ 
660 (SC), Rel. on.) 

(19) Section 60 (1) (c) is not inconsistent 
with the provisions of Art. 14 of the Con- 
stitution. AIR 1964 Punj 254 (256): 56 Pun 
LR 382. 

(20) Attachment of property in execution 
of a decree confers no title on the attach- 
ing creditor, but merely prevents a private 
alienation of the attached properly. AIR 1961 
Punj 510 (51.5): 63 Pun LR 391 (DB). 

(21) Adjudication of insolvency in foreign 
Court — Immovable properly of insolvent 


situated in India is not affected. AIR 1962 
Punj 228: ILR (1961) 2 Punj 166. 

(22) Exemption from attachment under 
Section 60 enjoyed by judgment-debtor — 
Kept intact by S. 52A of Land Acquisition 
Act, 1894. AIR 1968 Punj 239 (240). 

(23) Attacment — Exemption from — Pro- 
vision is mandatory — Property not liable 
to attachment — Judgment-debtor agrwing 
to its attachment — He cannot be pinned 
down to an agreement, to waive protection 
given under S. 60. 1961 Raj LW 261. 

(24) Wrongful attachment — Damages — 
Malice on part of defendant attaching the 
propert\' need not be proved — Defendant 
is answerable in tort. AIR 1965 Raj 121 
(124): 1965 Raj LW 56. 

(25) In the an.sence of any such intention 

on the part of the Legislature the Travan- 
core Amendment Act of 1121 which amends 
Tra. C. P. C., cannot affect the validity of 
an attachment effected without Govt, sec- 
tion before the date of the Act as provided m 
S. 3 of the General Clauses Act. AIR 1957 
Trav-Co 171 (172, 173): 1956 Ker LT 766 
(DB). , 

2. Property, meaning of. — (1) ‘Property 
includes every possible interest which a per- 
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[n] Clause (1) substituted by ibid, for the original clause. This amendment shall not 
have effect in respect of any proceedings arising out of any suit instituted before 
1*6-1937, see ibid, S. 3. 

[o] Substituted for “public officer” by the Code of Civil Procedure (Amendment) Act, 

1943 {V of 1943). 

[p] Words “appropriate Government” substituted by the Government of India (Adap- 
tation of Indian Laws) Order, 1937, for “Governor-General-in-Council”. 

[q] Words “Olficial Gazette” substituted by ibid, for “Gazette of India". 

[r] Substituted for the words “any such officer or servant” b> the Code of Civil Pro- 

cedure (Amendment) Act, 1943 (V of 1943). 

[s] Substituted by the Goveniment of India (Adaptation of Indian Laws) Order, 1937, 

for “any law passed under the Indian Councils Acts, 1861 and 1892”. 

[t] The original Explanation was re-numbered Expln. 1 by the Code of Civil Procedure 

(Second Amendment) Act, 1937 (I\ of 1937), S. 2 and the words within square 
brackets inserted by ibid. This amendment shall not have eff^ect in respect of any 
proc-eedings arising out of any suit instituted before 1-6-1937; see ibid, S. 3. 

[u] Substituted for the words “public officer" by the Code of Civil Procedure (Amend- 
ment) Act. 1943 (V of 1943). 

[v] Explanation 2 in.serted by S. 2 of the Code of Civil Procedure (Second Amend- 
ment) Act, 1937 (IX of 1937). This amendment shall not have effect in respect 

of any proceedings arising out of any suit instituted before 1-6-1937; see ibid, 

S. 3. 

[w] Explanation 3 inserted by the Government of India (Adaptation of Indian Laws) 
Order 1937. 

[x] Substituted for the words “public officer” by the Code of Civil Procedure (Amend- 
ment) Act, 1943 (V of 1943). 

[y] Subslilnlcd for “a Federal Railway” A. L. O., 1950 (26-1-1950). 

[z] Clause (ii) was omitted by A.C.A.O., 1948 (23-3-1948). 

[zl] The words “railway or” were omitted by A.L.O., 1950 (26-1-1950). 

[z2] The letter and brackets “(a)", tlie word “or" and clause (b) were repealed by 
the Repealing and Amending Act, 1914 (X of 1914), S. 3 and Sch. II. 


Section 60 — Note 2 (contd.) 
son can have. AIR 1950 Cal 174 (176) (DB) 
* AIR 1942 Cal 92 (99); ILR (1942) 1 Cal 
169 (DB) ® (1836) 5 LJ Ch 87 (90) • AIR 
1925 PC 18 (26); 6 Lah 1: 52 Ind App 22. 

(2) Intangible interests in property also 
come within description of “property”, 
(1891) 13 All 432 (461, 473) (FB) ® (1911) 
34 Mad 442 (449) (DB) ♦ (1871) 7 Beng LR 
318 (320) (SB). 

(3) Tangible objects which in their nature 
are incapable of appropriation, such as air 
and water in their natural state, are not pro- 
perty. Salmonds Jurisprudence, 3rd Edition, 
page 169. 

(4) Following ore instances of attachable 
property: 

(a) Equity of redemption. (1894) 21 Bom 
228 (228) (DB) « (1905) 8 Oudh Cas 327 
(331) (DB). 

(b) Partner's interest in partnership assets. 
AIR 1925 Sind 18 (18, 19): 17 Sind LR 
334 (DB) ® AIR 1929 Mad 641 (648): 52 
Mad 563 (FB). 

(c) Purchasers' interest in property for 
which he has paid full consiaeration. AIR 
1918 Cal 923 (925) (DB), 

(d) Surety's interest in surplus security. 
AIR 1930 All 225 (242): 52 All 619 (FB). 


(e) Malikana right to receive percentage 
from muafidars. AIR 1923 All 304 (304, 
305) (DB). 

(f) Interest of life-tenant charged with 
maintenance and education of children when 
latter have received other property for main- 
tenance. (1899) 23 Bom 1 (10, 11). 

(g) Right of usufructuary mortgagee of 
occupancy holding. AIR 1949 All 637 (638). 

(h) Rights of patentee. AIR 1939 Cal 283 
(284): ILR (1938) 2 Cal 618. 

(i) Right to get reconveyance and posses- 
sion of property. AIR 1921 Mad 498 (502) 
(DB). 

(5) Mere right to give lease is not trans- 
ferable property, AIR 1936 Pesh 90 (90) 
(DB). 

(6) Mere right to sue is not 'property' but 
is only a title to recover future property. 
AIR 1936 Nag 218 (220) * AIR 1935 CaJ 
751 (752) (DB) » (1871) 14 Moo Ind App 
40 (51) (PC). 

(7) The word propert)'' has nowhere been 
defined under the Transfer of Proper^ Act. 
Taking into consideration the provisions of 
p. 6 (d) and 105 of the 'T. P. Act it can 
he said that, where the enjoyment of tenancy 
right has not been restricted to the tenant 
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STATE AMENDMENTS 

Andhra Pradesh 

Andhra Area— In its application to the Andhra area of the State of Andhra Pradesh, 
in clause (g) of the Proviso to sub-section (1) of Section 60, after the words “stipends 
and gratuities allowed to pensioners of the Government” insert the words “or of a local 
authority”.— Code of Civil Procedure (Andhra Pradesh) (Andhra Area) Amendment Act. 
1950 (XXXIV of 1950).a S. 2 (w.e.f. 2-1-1951). 

[a] The title of this Act was originally “the Code of Civil Procedure (Madras Amend- 
nient) Act, 1950 (Mad. XXXIV of 1950) . This title is amended by the Andiira 
Pradesh Act IX of 1961 to read as above. 

Andhra and Telangana Areas— In its application to the whole of the State of Andhra 
Pradesh, in the Proviso to sub-section (1) of Section 60 — 

(a) after clause (k) insert the following clause, namely: 

“(kk) amounts payable under policies issued in pursuance of Rules for 
(Andhra area: — ) the Andhra Pradesh Government Life Insurance and 
Provident Fund;/(Telangana area:—) the Hyderabad State Life Insurance 
and Provident Fund;” 

(b) after Explanation 2, insert the following Explanation, namely: — 

‘ Explanation 2A. — Where any sum payable to a Government servant is exempt 
from attachment under the provisions of clause (kk), such sum shall re- 
main exempt from attachment notwithstanding the fact that owing to the 
death of the Government servant it is payable to some other person.” 

— Andh. Pra. Act XI of 1953,a S. 2 (9-6-1953) read with A. P. Act X of 1962, S. 2 
(7-4-1962). 

[a] Formerly this was Hyd. Act XI of 1953. 


Section 60 — Note 2 (contd.) 
personally under the terms of the lease or 
there is no enactment which restricts the 
enjoyment of the tenancy right to the tenant 
himself, the right of the tenant is a pro- 
perty. AIR 1959 Assam 61 (62): ILR (1958) 
10 Assam 407 (DB). 


(8) One-fourth share in land which is the 
only source of livelihood — Not exempt 
from attachment. AIR 1968 Bom 380 (381): 
70 Bom LR 285 (DB). 

(9) A right to purchase shares for an 
agreed consideration or even an option to 
do so is a right to property under a com- 
pleted contract. Such a right is a benefi- 
cial interest in movable property, which is 
itself movable property, assimable and 
transferable. The benefit under the contract 
is not made non-assignable by a mere con- 
dition that for the purchase of the shares 
certain consideration has to be paid. Such 
a right can also be the subject-matter of an 
attachment. AIR 1966 Cal 134 (135, 137, 
138, 139): 69 Cal WN 815 (DB). (ILR 33 
Cal 702, Rel. on.) 

(10) Interest of member of Kashatriya 
Tarwad in Tarwad properties is attachable. 
AIR 1961 Ker 105 (106, 107, 108): 1960 
Ker LT 698 (FB). 


(11) Subsequent to the execution of a 
partition deed the equity of redempHon oi 
plaint item which was allotted to a branch 
was attached and sold in execution of a 
decree. No member of the Karadiparambu 
branch was impleaded in the execution pro- 
ceedings. 


Held, that even if it was admitted foi 
arguments* sake that the decree was obtain- 
ed against one N in his representative capa- 
city as karnavan of the Purathanai tarwad, 
the attachment and sale of the equity of 
redemption of the plaint item after tne par- 
tition was not binding on the Karadiparam- 
bu branch. The tarwad had ceased to exist 
with the partition and after the partition 
the equity of redemption belonged to the 
Karadiparambu branch alone and no one else 
had any right in it. AIR 1954 Trav-Co 251 
(252): 1954 Cri LJ 669: 1953 Ker LT 863 
(DB). 

(12) Decree against Hindu father — De- 
cree can be executed by attachment of 
sons’ interest in joint family property. AIR 

1967 Raj 184 (189); 1967 Raj LW 290. 

(13) Although tenancy rights of a tenant 
cannot be attached or sold but agricultural 
produce or other profits from tenancy land 
i.s not exempt and can be attached. As such 
a Receiver can be appointed to recover such 
produce or profits. ILR (1966) 16 Raj 445: 
1966 Raj LW 179. 

(14) Margin of profit that might be coming 
to Mutawalli after performance of the reli- 
gious duties and also meeting his personal 
requirements and subsistence is liable to 
attachment. (1966) 1 Andh LT 168. 

3. “All other saleable property.** — (1) 
Property to be attachable under section, 
must be “saleable property’*. AIR 1938 Nag 
504 (506): ILR (1940) Nag 261. 



[The Code of] Civil Procedure, 1908 


[S 60 N 3] 959 


Telangana Area— In its application to the Telangana area of the State of Andhra 
Pradesh, in the Proviso to sub-sec. (1) of Section 60 — 

(a) after clause (g^ insert the following clause namely : — 

“(gg) pension gianted or continued by the Central Guverninent the Govern- 
ment of the prc-Ueorganisation Hyderabad State or any other State Gov- 
ernment on account of past services or present infirmities or as a com- 
passionate allowance;” 

(b) E.\pIanation 2A is the same as given above with the addition of the word, 

brackets and letters "clause (gg) or" after the words "under the provisions of'. 

— Atidlira Pradesh Act Will of 1953, a S. 2 (w.e.f, 2-12-1953J 
[a] rormerly tiiis was Hyderabad Act XVIH of 1953. 

Gujarat 

In sub-section (1) of S. 60 — 

(a) after clause (g) of the proviso, the following new clause shall be inserted, 
namely : — 

“(ggj stipends and gratuities allowed to pensioners of a local authority"; and 
(h) in Explanation 1, after the brackets and letter "(g)" the brackets and letters 
"{gg/’ shall be inserted. 

—Code of Civil Procedure (Bombay Amendment) Act, 1948 (Bom. Act LX 
of 1948). S. 2 [30-11-1948] and Bombay Reorganisation Act 1960 (11 of 
1960) S. 87 [1-5-1960]. 

Haryana; Amendments in the section are the same as in Punjab — see Punjab Re- 
organisation Act. 1966 (31 of 1966) S. 88 [1-11-1966]. 

Section 60 — Note 3 (contd.) 

(2) Word "saleable" in section means 
saleable by court auction at a compulsory 
sale. AIR 1916 Cal 175 (175) (DB). 


(3) Sale of non-saleable property in execu- 
tion without any objection by jud^ent- 
debor — Question of non-saleabinty of 
house cannot be raised in subsequent pro- 
ceedings. AIR 1961 All 178 (180). 

(4) Section 108 (j), T. P. Act clearly lays 
down that the right of a lessee is transfer- 
able and saleable. Section 6 (1) (d) of the 
Assam Urban Areas Rent Control Act does 
not take it out of the purview of S. 108 (j) 
of the T. P. Act. Section 6 (1) (d) of the 
Assam Act itself assumes that there is a 
power of transfer in the lessee. It cannot 
be said that this section has the force oi 
rendering the tenancy right as non-saleable 
AIR 1959 Assam 61 (63): ILR (1958) 10 
Assam 407 (DB). (AIR 1931 Pat 364 and 
AIR 1937 All 389 and AIR 1939 Pat 598 
and AIR 1932 All 473, Disting.) 

(5) Uncertain, future and fluctuating pro- 
fits derivable from property is not saleable 
property. AIR 1929 Cal 352 (353) (DB) • 
(1865) 4 Suth WR 87 (90) (PC) AIR 1920 
Pat 651 (651) (DB) ® ^894) 4 Mad L Jour 
13 (14) • (1901) 28 Cal 483 (485) (DB) * 
AIR 1916 Cal 269 (270. 271): 43 Cal 28 
(DB), 

(6) Interwt of Budhist Couple in marriage 
property which is an indeterminate interest 
varying according to contingencies is not 


saleable property. AIR 1927 Rang 274 (275)- 
5 Rang 478 (DB). 

(7) Uncertain sum which may or may not 
be payable by one partner to another is not 
saleable property. (1887) 14 Cal 384 (385) 
(DB). 

(8) Following properties capable of being 
transferred are saleable: 

(a) Interest of Hindu coparcener in joint 
family property. (1877) 3 Cal 198 (205); 4 Ind 
App 247 (PC) « (1891) 18 Cal 157 (161); 
17 Ind App 194 (PC). 

(b) Trees forming part of exproprietary 

holding. (1883) 5 /3l 616 (618, 619) (DB). 

(c) Unenfranchised inarn lands. (1909) 4 
Ind Cas 1057 (1057) (DB) (Mad) • (1910) 5 
Ind Cas 41 (42) (DB) (Mad). 

(d) Hereditary interest of tenants in a 
holding subject to payment of quit rent. 
(1875) 24 Suth WR 309 (309). 

See also the following cases: 

(e) Owner’s interest in splints and veneers. 
AIR 1953 Mad 478 (480) (DB). ((1908) 32 

air 1940 All 24: ILR 
(1939) All 901; AIR 1931 Pat 97 and AIR 
1931 Pat 364: 10 Pat 582, Disting.) 

(f) Patent right. AIR 1939 Cal 283 (284): 
ILR (1938) 2 Cal 618. 

(g) Inam for maintenance alienable during 
Inamdar’s life time. AIR 1937 Nag 202 
(204). 

(h) Right of occupier of state land to 
occupy such land. AIR 1937 Rang 74 (75. 
76); 14 Rang 619 (DB). 

(i) Interest of lessee under government 
1882 All WN 100 (100) (DB). 
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Himachal Pradesh 

In Section 60, sub-section (1) — 

(i) at the end of clause (c) add the following words, namel)', — 

“or compensation paid for such houses and buildings (including compensation 
for the materials and the sites and the land referred to above) acquired 
for a public purpose;*' 
and 

(ii) after clause (c), insert the following, namely, — 

*'(cc) compensation paid for agricultural lands belonging to agriculturists ami 
acquired for a public purpose;** 

-^Code of Civil Procedure (Himachal Pradesh Amendment) Act, 1956 (6 ot 
1956), S. 2 [17-5-1956J. 

Kerala 

In its application to the State of Kerala including the Malabar district, in Cl. (g) of 
the Proviso to sub-section (1), after the words "‘stipends and gratuities allowed to pen- 
sioners of the Government’* insert the words “or of a local authority”. — Code of Civil 
Procedure (Kerala Amendment) Act, 1957 (XIII of 1957), S. 3 [w. e. f. 1-10-1958]. 

Note. — In its application to the Malabar district in the State of Kerala, the Madras 
Amendment Act XXXIV of 1950 is repealed and the amendment made by 
that Act is omitted. 

Maharashtra 

In its application to the Bombay area and the whole State of Maharashtra, in sub- 
section (1) of Section 60 — 

(a) after Cl. (g) of the Proviso insert the following new clause, namely, — 

“(gg) stipends and gratuities allowed to pensioners of a local authority; 

(b) after Cl. (k) insert the following clause, namely, — 

(kk) amounts payable under policies issued in pursuance of the Rules for 
The Hyderabad State Life Insurance and Provident Fund;” 


Section 60 — Note 3 (contd.) 

(j) Movable property of Malabar tarwad. 
(1904) 27 Mad 375 (376, 377) (DB). 

(k) Life interest in trust funds. (1889) 12 
Mad 250 (252, 253). 

(l) Letters in Post Office addressed to 
judgment-debtors. (1890) 13 Mad 242 (246, 
2471 

(m) Coxintry liquor. (1908) 32 Bom 157 
(161) (DB). 

(n) Beer brewed within local limits to 
which Excise Act applies. AIR 1915 Nag 21 
(23, 24): 11 Nag LR 67 (DB). 

(9) Property in which the judgment-deb- 
tor has no legally transferable Interest is not 
saleable property. AIR 1939 

601): 18 Pat 370 (DB) • MR ^38 Mad 
623 (631): ILR (1938) Mad 767 ^B) AIR 
1936 Oudh 235 (235 236); 12 Luck 59 
tnTVi • MQOT) 30 Mad 378 (380) (DB) 
a898) 20 All 248 (251)^ (DB) •* (1882) 12 
Cal L Rep 60 (61) (DB). 

(10) Property transfer of which is prohi- 
bited by any law in force, cannot be sold m 
coiSJ-auction and^ will not be saleable pm- 

perty. (1883) 9 Cal 722 (724) (DB) AIR 
1927 All 779 (779). 

[See also AIR 1956 Pat 4 (6): 34 Pat 
746 (DB).) 

fl 1) Agreement between parties that pro- 
perty should not be transferred, will not 


make it non-transferable in law. AHI 1916 

Cal 175 (175) (DB) * (1893) 20 Cal 273 
(278) (DB). 

(12) Following property being inalienable 
cannot be sold in execution: 

(a) Religious office. (1882) 4 

(392) (DB) • (1909) 36 Cal 975 (977) (DB) 

• (1896) 23 Cal 645 (665) (M) (1696) 

20 Bom 495 (501) (DB) * (1903) 20 Mad 
31 (33) (DB). 

(b) Right to" manage and officiate at wr- 
ship in temple and reMive offerings. (1OT6) 

1 Mad 235 (250); 4 Ind App 76 O’C) 
AIR 1952 Punj 138 (138, 139) * (1881) 6 

Bom 298 (300) (DB). . oo, 

(c) Properties of chantable trust. (1837- 

41) 2 Moo Ind App 390 (421) (PC). 

fd) Properties of public religious endow- 
ments. AIR 1939 All 387 (388, 389) (DB) 

• (1882) 6 Bom 546 (552) (FB) * (1881) 5 
Bom 393 (396) (DB). 

(e) Occupancy holding not transferable by 
customs, or law or usage. AIR 1937 All 389 
(390): ILR (1937) All 542 (DB). 

[But see AIR 1921 Cal 15 (29, 30): 48 
Cal 184 (SB) • AIR 1922 Pat 114 (116, 117): 

1 Pat 317 (FB).] ^ T k 

(f) Mere right of residence. AIR 19^ Lab 

433 (434); ILR (1937) Lah (486) (DB) 
(1908) 31 Mad 500 (501) (DB). 

(g) Right of Muhammadan widow in W- 
session of husband*s land for 6ower deW. 

AIR 1932 Nag 18 (19, 20): 27 Nag LR 389. 
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(c) in Explanation 1, after the brackets and letter “(g)" insert the brackets and 

letters “(gg/’ — and 

(d) after Explanation 2. the following Explanation shall be inserted, namely 

Explanation 2A. Where any sum payable to a Government servant is 
exempt from attachment under the provisions of clause (kk), such sum 
shall remain exempt from attachment notwithstanding the fact that owing 
to (he^ deatii of the Government servant it is payable to some other 
person . — Code of Civil Procedure {Bombay Amendment) Act, 1948 (60 
of 1948), S. 2 (30-11-1948) and Code of Civil Procedure (Maliarashtra 
Amendment) Act, 1953.a S, 2 as amended and extended by Maharashtra 
Act 6 of 1965 [27-1-1965]. 

[a] Formerly tliis was Hyderabad Act XI of 1953 [2-12-1953J. 

Amendments in (a) and (c) relate to Bombay Area while those in (b) and (d) 
apply to whole State of Maharashtra. 

Mysore 


In its application to the Mysore Area of the State of Mysore, in the Proviso to sub- 
section (1) of Section 60, after Cl. (p) add the following, namely, 

(pp) where the judgment-debtor is a servant of the State Government who has 
insured his life under the rules in force relating to the Official Branch of 
the Mysore Government Life Insurance Department, 

(1) in the case of insurance effected prior to the ninth day of May, 1911, the 
whole of the bonus payable or paid thereunder to such servant, or in 
the event of his death to his nominee or other person or persons entitled 
to such bonus under the said rules; and 


(2) in the case of insurance effected on or after the ninth day of May, 1911, 
and such insurance is compulsory, (hen the bonus in respect of the 
compulsory premia payable or paid to such servant, or in the event of 


Section 60 — Note 3 (contd.) 

(h) Service tenure. AIR 1939 Pat 242 (244) 
(DB) • AIR 1936 Bom 227 (242): 60 Bom 
516 (DB) • AIR 1929 Nag 232 (232) (DBj 
® (1912) 39 Cal 1010 (1015) (DB) • AIR 
1922 Mad 197 (198, 200): 45 Mad 620 
(SB). 

[But see (1888) 15 Cal 471 (481): 15 Ind 
App 18 (PC) • (1921) 64 Ind Cas 522 (523) 
(DB) (Pat).] ^ 

(13) Priest’s share of net balance in offer- 
ings or other profits of temple can be at- 
tached and sold. AIR 1927 Bom 143 (144) 
(DB) • (1880) 5 Cal 438 (444, 445): 6 Ind 
App 182 (PC). 

(14) Right, title and interest of priest in 
temple lands in his possession as remunera- 
tion can be sold subject to interest of pur- 
chaser ceasing on death or removal from 
office of priest. (1882) 6 Bom 596 (597) 

[See also (1888) 15 Cal 329 (340, 341): 15 
Ind App 1 (PC).] 

(15) Right to receive offerings at temple 
which is independent of obligation to render 
services involving qualifications of personal 

** attachable. AIR 1936 All 131 
(133): 58 All 457 (DB). 

(10) Standing crops on property constitu- 
u ui or archakatwam service are 

lo attachment and sale in execution. 
AIR 1957 Andh Pra 349 (350). 

(17) Gift of idol belonging to private en- 
dowment made with concurrence of whole 


family, to another family for regular wor- 
ship, is valid. (1890) 17 Cal 557 (560) (DB). 

(18) Occupancy holding is not, as such, 
non-transferable and exempt from attach- 
>nent. AIR 1926 Cal 337 (337) (DB) 

[See AIR 1953 Sau 1 (1),] 

(19) Impartible estate is not necessarily in- 
alienable. AIR 1927 Nag 15 (16). 


(20) Doors and windows of house cannol 
he separately attached. (1890) 13 Mad 518 
(520) (DB) * (1885) 11 Cal 164 (166) (DB) 
(1891) 14 Mad 467 (469) (DB). 

4. "Belonging to the judgment-debtor or 
over which or the profits of which he has 
a disposing power.” — (1) Following are 
.saleable properly there being no prohibition 
against attachment of them: 


(a) Interest of widow who under Sec. 8 
Mysore Hindu Law Women’s Rights 
Act (10 of 1933) has become co-sharer sur- 
vWing ^ c^arcener. (1951) 29 Mys L Jour 

[See AIR 1960 Mad 347 (347): (1960) 
2 Mad LJ 135. (Interest of widow under 
S. 3 (2) of Hindu Women’s Rights to Pro- 
perty Act, 1937.)] 


(b) Interest of person taking settlement of 
land from under-raiyat for residential pur- 
poses. AIR 1941 Pat 485 (486) (DB). 


(c) Ri^t to enjoy rents and profits under 
grant subjected to prohibition on alienation 
AIR 1938 Mad 623 (631): ILR (1938) Mad 
767 (DB). 
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his death to his nominee or other person or persons entitled to such 

bonus under the said rules.” 

— Code of Civil Procedure (Mysore Amendment) Act, 1952 (XIV of 1952), S. 2 
[w. r, e. f. 1-4-1951]. 

Punjab 

In its application to the State of Punjab including the Pepsu area thereof as it 
was immediately before the 1st November, 1956 — 

(a) In sub-section (1), in the proviso — 

(i) In clause (c), for the words "occupied by him" the following words shall 

be deemed to be substituted, viz. : — 

“not proved by the decree-holder to have been let out on rent or lent 
to persons other than his father, mother, wife, son, daughter, 
daughter-in-law, brother, sister or other dependants or left vacant 
for a period of a year or more;" 

(ii) After clause (c), the following clauses shall be deemed to be inserted, 

“(cc) milch animals, whether in milk or in calf, kids, animals used for 
the purposes of transport or draught cart and open spaces or en- 
closures belonging to an agriculturist and required for use in case 
of need for tying cattle, parking carts or stacking fodder or manure; 

fccc) one main residential house and other buddings attached to it (with 
the material and the sites thereof and the land immeiately appur- 
tenant thereto and necessary for their enjoyment) belonging to a 
judgment-debtor other than an agriculturist and occupied by him; 
Provided that the protection afforded by this clause shall not extend 


Section 60 — Note 4 (contd.) 

(d) Preliminary decree in suit for recovery 
of unpaid consideration due under mortgage 

bond AIR 1937 All 652 (653): ILR (1937) 
All 823 (DB). , . f 

(e) Interest of heir after PY*"® atr iq 9Q 
penses and debts by administrator. AIR 1929 

Lah 600 (601) (DB). 

(f) Property acquired by adver^ posses- 
sion (1896) 24 Cal 244 (248) (DB). 

(g) jlidgment-debto/s interest in property 
till Court auction-sale is confirmed. AIR 

1931 Mad 511 (512) (DB). 

(h) Vested remainder. AIR 1930 Rang 182 

(185) (DB). 

(2) Insolvent’s money in Court as security 

Sufrs ?pp‘S‘Ara "iS’K; 97 "A. . 

Pat 478 (DB). 

(3) Crops grown by °/2fl9b 

atta^able. AIR 1914 Low Bur 268 (269). 

7 Low Bur Rul 294. i 

[See however AIR 1924 Lah 335 (335).] 

(4) Compensation 

<5) Although forcible deductions by Gov 
ernment from judgment-debtors saW for 
contribution to provident fund as iwll as in- 
stalment due for advance taken from that 
fund belong to the judgment-debtor he may 
Viflvp disposing power over them. AIR 
1943 Lab "eoVeZh ILR (1944) Lah 63 


(DB) ® AIR 1961 Pat 384 (386): 19^ (2) 
Cii LJ 522: 1961 BLJR 201 (DB). (Prohi- 
bition under S. 3. Provident Funds Act. 
(1925) is absolute.) 

(6) Amount of cheque cannot be attached 
in execution of a decree against paj^e by 
means of a prohibitoty order mider O. 21. 
R. 52, on banker, AIR 1942 Rang 59 (60) . 
1941 Rang LR 759. 

(7) Property not belonging to the judg- 
ment-debtor may still be attachable if he 
hflc a disDosinc power over it exercisable 
for his own benefit AIR 1956 SC M6 
1956 SCR 100: 1956 Cri L Jour 366 (MR 
IQ*?! Pat 488- 29 Pat 488, Reversed.) • AIR 

Cal 92 (99): ILR (19^) 1 Cal 169 
(DB) ® AIR 1937 Mad 424 (425): ILR 

1937) Mad 1004 (DB) “ (1903) 26 Mad 
214 (222, 223) (DB) • (1886) 11 Bom 37 
^41) (DB) ® (1881) 4 Mad 302 (307) (DB) 
• (1904) 27 Mad 375 (376) (DB) * IIJI 
(1965) 2 All 901. 

(8) On partition between Hindu faAei 
and his sons father will cease to have dis- 
posing power over shares allotted to his son^ 
AIR 1954 Mad 864 (867); ILR (1954) Mad 
834 (FB) • AIR 1956 Mad 445 (447): ILR 
(1956) Mad 1101 (DB). (Case of tawad.) 
AIR 1938 Nag 24 (27, 29): ILR (1938) Nag 
136 (DB) ® AIR 1959 Bom 141 (141): 60 
Bom LR 1015. (AIR 1952 SC 170 FolU 

[But see AIR 1950 AU 704 (709) (DB).] 

(9) Decree-holder cannot attach interest of 
individual member of branch of Aliya^tana 
family in family properties in 

the decree. 1954-2 Mad L Jour 510 (519). 
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to any properly specifically charged with the debt sought to be 
recovered.” 

(b) After suI>-seclion (2), the following sub-sections shall be deemed to be inserted 
viz. : — 

“(3) Nowilhstaiiding any otlier law for the time being in force an agreement 
by whicli a debtor agrees to waive any b'*nc6l of any exemplion under 
this .section .shall be void. 

(4) For the purposes of this section the word ‘agriculturist’ shall include every 

person whether as owner, tenant, partner or agricultural labourer who 
depends fur his liveliliood mainly on iucoim* from agricultural laiul as 
delined in the Punjab Alienation of Land Act, lUOO. 

(5) Every member of a tribe notified as agricultural under the Punjab Aliena- 

tion of Land Act, 1900. and every member of a scheduled caste shall 
be presumed to be an agriculturist until the contrary is proved. 

(0) No order for attachment shall he made unless the Court is satisfied that 

tlie property sought to be attached is not e.xempt from attachment or 
sale." 

—Punjab Relief of Indebtedness Act. VII of 1934. S. 35 (as amended bv 
Punjab Acts, XU of 1940 and VI of i942) (w. e. f. 19-4-1935] and Punt- 
Act XLIV of 1960, S. 3 [30-12-1960]. 

Rajasthan 

In its application to the State of Rajasthan, in the Proviso to sub-section (1) of 
Section 60— 


(i) in clause (b), after the word "agriculturist” insert the words “his milch cattle 
and those likely to calve withiii two years.” 


Section CO — Note 4 (contd.) 

(10) Hindu widow has no disposing power 
over property which she is entitled to en- 
joy for her life but not to alienate. AIR 
1937 Mad 864 (864) ® AIR 1923 Bom 276 
(280); 47 Bom 597. 

(11) Judgment-debtor purchasing property 

on hire purchase system has no msposing 
power over the property till he fully pays 
the price. AIR 1940 Rang 1 (3): 1939 Rang 
LR 649 (FB). ^ 

(12) Retiring gratuity or bonus declared by 
railway company, but not completed by 
either registered document or payment, Ls 
not attachable in execution of a decree 
against person in whose favour it is. AIR 
1924 Bom 88 (88). 

(13) Member of mutual benefit fund or 
society has no disposing power over moneys 
payable after his death to his nominee or 
legal heir. AIR 1939 Sind 15 (17) • 162 Ind 
Cas 889 (892) (Mad). 

(14) Person who hold.s properties In trusl 
for another person or for other purpo.ses has 
no disposing power over them. 1905 Pun 
LR No. 7 p. 47 (48). 

(15) Corpus of trust property in hands ol 
trustee cannot be attached in execution. 
(1887) 15 Cal 329 (340, 341, 342): 15 Ind 

667) (Sh)^^ " ^ 

(16) Beneficiary can attach property in 
trust for him as property belonging to 

himself. AIR 1956 Andh 109 (110); 
ILR (1955) Andh 444 (DB). 

(17) Mere fact that Insurance policy is ex- 
pressed to be for benefit of a.ssureas wife 


creates no trust in their favour in cases to 
which Married Women’s Property Act, 1874 
does not apply. In such cases assured’s 
creditor can attach the policy in execution 
AIR 1956 Cal 275 (278) ® (1913) 37 Bom 
471 (477) (DB) • AIR 1928 Cal 518 (521); 
55 Cal 1315 (DB). 

(18) Person after transferring his property 
has no disposing power over it. AIR 1925 
Pat 372 (374) (DB) ® (1870) 2 NWPHCR 
337 (337). 

^ [See (1879) 4 Cal 402 (408): 5 Ind App 
211 (PC).] 

(19) Subordinate interest reserved to him- 
self by transferor when conveying property 
can be attached in execution of a person^ 
decree against the transferor. AIR 1954 
Cal 400 (402): ILR (1956) 1 Cal 15 (DB). 

(20) Auctioneer has no disposing power 
over sale proceeds of goods sold, except to 
the extent of his commission. (1901) 23 
All 135 (136). 

(21) Where money is deposited in Court, 
limited right of depo.sitor to dispose of tlie 
money subject to result of suit or proceed- 
ing can be attached by his creditor. AIR 
1950 Cal 174 (176) (DB) ♦ AIR 1953 Trav- 
Co 21 (22, 23. 24) (DB). 

[See however AIR 1954 Punj 257 (258): 
ILR (1954) Punj 916.] 

(22) Deposit ear-marked for payment to 
a party cannot be attached by creditors of 
depositor. 1949 Trav-Co LR 102 (104) 
(DB) • (1898) 19 Ail 256 (258) (DB). 

(23) Where property is not custodia legis, 
or where levy or custody Is invalid or 
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— Code of Civil Procedure (Rajasthan Amendment) Act, 1958 (XIX of 1958), 

S. 2 [18-4-1958]. 

(ii) after clause (k), insert the following : — 

“(kk) moneys payable under Life Insurance Certificates issued in pursuance 
of the Rajasthan Government Servants Insurance Rules, 1953;” 

(iii) after Explanation 3 insert the following Explanation : — 

Explanation 4. — Where any money payable to a Government servant of the 
State is exempt from attachment under the provision contained in Cl. (kk), 
such money shall remain exempt from attachment notwithstanding the 
fact that owing to the death of a Government servant it is payable to 
some other person.” 

—Ibid, 1957 (XVI of 1957), S. 2 [6-6-1957]. 

Tamil Nadu 


In its application to the State of Madras including the Kanyakumari dislrict and the 
Shencottah taluk of the Tirunelveli district, and the added territories the amendment 
made in Section 60 is the same as that of Kerala. — Code of Civil Procedure (Madras 
Amendment) Act, 1950 (XXXIV of 1950), S. 2 [w. e. f. 2-1-1951] and Madras Act XXII 
of 1957, S. 3 [18-12-1957] and Mad. (A. T.) A. L. O., 1961 [w. e. f. 1-4-1960]. 


Section 60 — Note 4 (contd.) 
wrongful, or where legal custody is dis- 
charged or abandoned or where custody is 
changed from custodia legis into personal 
obligation to owner, protection from attach- 
ment cannot be claimed. AIR 1954 Punj 
257 (258): ILR (1954) Punj 916. 

(24) Judgment-debtors share in property 
which belongs to him and other persons 
jointly is liable to attachment. AIR 1937 
Cal 199 (200): ILR (1937) 2 Cal 48 (DD). 


(25) Where a mortgagor in whose favour 
a decree for redemption of a mortgage has 
been passed, deposits the full decretal amount 
in Court in execution of the decree, the 
amount ceases to be the property of the 
mortgagor the moment it is deposited and 
he cannot except with the consent of the 
mortgagee seek to withdraw the same or 
otherwise deal with it. As such the amount 
of deposit cannot be attached by another 
creditor of the mortgagor in execution of his 
decree. The fact that the decretal amount 
includes the value of improvements made 
by the mortgagee and that the decree gives 
him option either to remove the improw- 
ments or to accept its value cannot make 
any difference in the position. 1^0 Ker 
LT 538: 1949 TCLR 102 (DB). (28 TLT 
633, Dist.) 

5. Debts.— (1) ‘Debt' is money now pay- 
able or payable in future by re^on of a 
Dr6scnt obliiifltion, AIR 194 2 L&n 275 
^78): ILR (1943) Lah 17 (FB) * 

Sind^ 47 (48): ILR (1941) Kar 401 (DB) 
(’09) 30 Cal 936 (938, 939) (FB). 

(2) "Debt” means an actually existing 
debt a oerfected and absolute debt. AIR 
1942 Lah 275 (278): ILR (1943) Lah 17 
(FB) • AIR 1935 Mad 181 (184): 58 Mad 
693 (FB) • AIR 1925 Cal 561 (563) (DB) 
• AIR 1928 All i93 (193): 50 All 507 


(DB) • 1908 All WN 129 (129) (DB) * 
16 All 286 (293, 294) (DB). 

[But see (1886) 6 Mad 418 (419) (DB).] 


(3) Money which may or may not be- 
come due or payment of which depends 
upon contingencies which may or may not 
happen is not a ‘debt’. AIR 1942 Lali 275 
(278): ILR (1943) Lah 17 (FB) • AIR 1933 
Rang 23 (24): 11 Rang 116 (FB) * AIR 
1950 Lah 240 (241, 242, 243): Pak LR 
(1950) Lah 587 (DB) ♦ AIR 1936 Lah 727 
t/28, 729): 17 Lah 270. (AIR 1935 Lah 
141, Reversed.) • (1908) 30 All 252 (254, 
255) (DB) • (1901) 28 Cal 483 (485) (DB) 

• AIR 1952 Trav-Co 508 (508): ILR (1952) 
Trav-Co 358 (DB) • AIR 1928 All 193 
(193): 50 All 507 (DB) * AIR 1925 Rang 
318 (319): 3 Rang 235 (DB) * (1883) 11 
OBD 518 (526, 527) • (1909) 31 All 304 
(305) • (1911) 11 Ind Cas 423 (425) (DB) 
(Cal) ♦ AIR 1938 Lah 533 (534); JLR (1938) 
Lah 548 (DB) * (1881) 3 All 12 (14) (DB) 

• AIR 1932 Pat 311 (313): 11 Pat 584 
(DB) ♦ (1858) 27 LJ QB 234 ® 2 Hay 142. 


( 4 ) Compensation payable to evacuee 
under Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 out of the com- 
pensation pool is not a debt and is exempt 
from attachment. AIR 1958 Punj 436 (437): 
ILR (1958) Punj 1099. 


[See also AIR 1961 Punj 164 (164); ILR 
(1960) 1 Punj 412 (DB). (Debt incurred af- 
ter coming to India after partition — Pro- 
tection from attachment of property under 
Section 31 (3), Displaced Persons (Debts 
Adjustment) Act (1951).)] 

(5) Debt may become due though pay- 
able in the future. AIR 1943 Bom 258 (258) 
• AIR 1942 Sind 47 (48): ILR (1941) Kar 
401 (DB) • AIR 1937 Nag 391 (393): ILR 
(1938) Nag 402 ♦ (1871) 14 Moo Ind App 
40 (50) (PC) • (1905) 9 Cal WN 703 004 ) 
(DB) • AIR 1920 Low Bur 46 (47) (DBX 
[But see AIR 1929 Mad 347 (347, 348).] 
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Union Territory (Chandigarh) 

In its application to the Union Territory of Chandigarh, amendments in the section 
are the same as in Punjab — Punjab Reorganisation Act, 1966 (31 of 1966) Sec 88 
[1-11-1966]. 

Union Territory (Pondicherry) 

In its application to the Union Territory of Pondicherry amendment in the section 
is the same as in Tamil Nadu — Pondicherry (Extension of Laws) Act, 1968, (26 of 
1968, S. 3 (ij and Sch., Part II [w. e. f. 5-9-68]. 

Uttar Pradesh 

Add the following E.xplanation lA after the Explanation 1 in S. 60, sub-sec. (1) : — 
“Explanation lA. — Particulars mentioned in clause (c) are exempt from sale in 
execution of a decree whether passed before or after the commencement of 
the Code of Civil Procedure (United Provinces) (Amendment) Act, 1948, for 
enforcement of a mortgage or charge thereon." 

— Code of Civil Procedure (United Provinces) (Amendment) Act, 1948 (U. P. 


Act XXXV of 1948), S. 2 [28-8 


Section 60 — Note 5 (contd.) 

(6) Money due will be a “debt” though 
exact amount due is not ascertained at the 
time of attachment. AIR 1939 Oudh 86 
(90) * (1894) 16 All 286 (294) (DB). 

(7) Mere claim for unliquidated damage.^ 
is not a debt. (1884) 12 QBD 525 (529). 

(8) That garnishee is beyond limits of 
India would not, of itself, render debt not 
liable to be attached. (1881) 5 Bom 249 
(252) (DB). 

(9) Judgment-debtor’s share in a debt due 
jointly can be attached and sold in execu- 
tion. AIR 1937 Cal 199 (200): ILR (1937) 
2 Cal 48 (DB). 

(10) Bank holding power of attorney to 
collect bills due to executant towards Bank 
advances — Order for payment to Bank 
endorsed on bill sent for collection — Held 
it was an equitable assiOTment of specific 
fund and not a pay order and couW not 
be attached under the section. AIR 1969 SC 
313 (315): (1969) 1 SCJ 367. (AIR 1963 MP 
132, Reversed.) 

(11) Amount payable to displaced person 
under Displaced Persons (Compensation and 
Rehabilitation) Act determined — It be- 
comes debt payable to him and can be 
attached and sold in execution. AIR 1962 
Bom 121 (123. 124): 63 Bom LR 684. (AIR 
1958 Punj 436, Dissented from.) 

(12) Decree against father for pre-parti- 
Uon debt — Decree passed after division 
m status — Son's shares are not liable to 
attachment. AIR 1962 Mad 383 (385) 
(1962) 2 Mad LJ 132. 

(13) Debt contracted by insolvent after his 
adjudication — Decree obtained in respect 
of the debt can be executed by attachment 

® portion of the salary of insolvent 
which had been excluded from distribution 
among the creditors — Debt or the obli- 
gation to pay it having been incurred by 
insolv^t after his adjudication and not be- 
fore, it is not provable under the Act — 
Hence creditor is at liberty to commence 
proceeding for recovery of the debt not- 
withstanding Section 28 (2) of Insolvency 


1948]. 


Act. (1962) 40 Mys LJ 673. 

6. Proviso to sub-section (1).— -(1) Ex- 
emption in section has to be strictly con- 
strued. It belongs to propertx' of judgment- 
debtor and therefore in a case where the 
propertx- is not exempt it cannot become 
so by any act of his legal representative. 
ILR (1953) 3 Raj 759 (761, 762). 

(2) Proviso applies both to attachments 
and sales. Ground of exemption which 
exist.s at time of sale but not attachment 
could be urged against sale. AIR 1938 All 
85 (86). 

(3) Word ‘or is used in conjunctive and 
not in disjunctive sense. Property mention- 
ed in proviso is neither liable to attachment 
nor sale. AIR 1944 Lah 29 (32): ILR 
(1943) Lah 666 (DB). 

(4) Judgment-debtor may claim benefit of 
more than one clause at the same time. 
AIR 1940 Mad 766 (768) ® AIR 1939 Rang 
432 (432): 1939 Rang LR 504. 

(5) Exemptions from attachment and sale 
do not apply to mortgage decrees. AIR 
1945 Lah 123 (124, 125): ILR (1945) Lah 
373 (FB) ® AIR 1952 Kulch 90 (90) * 
(’24) AIR 1924 All 328 (334. 335, 337): 46 
All 489 (FB). 

[But see AIR 1941 Pesh 53 (55. 56) 
(DB).] 

(6) The material dale for raising a plea 
under Section 60 (1) (c) is any date before 
the sale is actually held. The words “shall 
not be liable to attachment or sale" clearly 
mean that, although a proclamation for the 
sale of the house might have been issued 
under Order 21, Rule 66, Civil P. C., the 
actual sale shall not be held if the judg- 
ment-debtor satisfies the Court before the 
dale of the sale that he is an agriculturist 
and the house is occupied by him as such. 
(1957) Nag LJ 469: (1957) 59 Bom LR 282. 

7. Necessary wearing apparel, etc. — 
Clause (a). — (1) Necessary wearing apparel 
of a person cannot be attached in execu- 
tion. (1872) 9 Bom HCR 272 (275) (DB). 

(2) Mangalsulra worn by a Hindu mar- 
ried woman cannot be attached in execu- 
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tion. (1885) 9 Bom 106 (107) (DB). 

(3) Cooking vessels include vessels re- 
quired for cooking operations, such as a 
thali and a gagru. AIR 1932 All 344 (345): 
54 All 399. 

8. Tools of ai'tisans, implements of hus- 
bandry, etc. — Clause (b). — (1) ‘Artisan' is 
a person engaged in mechanical employ- 
ment AIR 1955 Cal 290 (291) (DB) ® 
AIR 1943 Mad 523 (523). 

(2) Musicians and washermen are not 
‘artisans’ and music instruments are not 
‘tools of artisans’. AIR 1942 Mad 4 (5) * 
AIR 1917 Upp Bur 4 (5): 2 Upp BurRul 
133. 

(3) The connotation of the term ‘artisan’ 
occurring in Section 60 (1) must be restrict- 
ed to a handicraftsman or artificer who is 
employed in any of the industrial arts. A 
goldsmith is an artisan. AIR 1962 Mad 
444 (447): (1962) 2 Mad LJ 259. ((1943) 1 
MLJ 414: AIR 1943 Mad 523; (1941) 2 
ML! 671: AIR 1942 Mad 4, Rel. on: AIR 
1935 All 848: ILR 54 All 399, Diss. from.) 

(4) Instruments of surgeon or doctor do 
not come within clause (b). AIR 1934 Lah 
936 (936): 15 Lah 26. 

(5) Sewing machine is a ‘tool of an arti- 
san'. AIR 1942 Mad 4 (4) • AIR 1941 
All 157 (158): ILR (1941) All 278 AIR 
1923 Nag 289 (289): 1« Nag LR 22. 

(6) Utensils used by a sweetmeat vendor 
for preparation of sweets are tools of an 
artisan. AIR 1935 All 848 (848). 

[But see AIR 1957 Raj 353 (353): ILR 
(1957) 7 Raj 438 * AIR 1943 Mad 523 

(523, 524).] ^ , 

(7) Personal employment in and depend- 
ence for living on proceeds of nandicmft are 
essential to constitute an artisan# AH\ 1 y4o 

Mad 523 (524) ® AIR 1939 Lah 388 (392): 
ILR (1940) Lah 23 (FB). 

(8) The term ‘tools' occurring in Sec- 

tion 60 (1) (b) includes not only simple instru- 
ments but also complicated mechanical im- 
plements (such as a cutting press, a machine 
for processing plates and pieces of dyes used 
bv a goldsmith) used by artisans for pur- 
pose of their trade. AIR Mad 4^ 

1446): (1962) 2 Mad LJ 259. (AIR 1941 
A^ll 157 and AIR 1958 All 501, Rel. on.) 

(9) All tools used by artisan and not only 
such tools as are necessary for 

nrp exemnt from attachment. AIR 1041 

St 157 aS'nriLR (1941) All 278 * AIR 
1957 Raj 353 (353); ILR {l957) 7 Raj 438. 

(10) Status of the person and position of 
affairs at time of ex^iition and not subs^ 
quent events which determinw whether he 
is an artisan or not. AIR 1941 All 157 
(159): ILR (1941) Ail 278. 

(11) Charaks, kadliais, and planks ot tim- 
ber used by an agriculturist for pressmg 
sugarcane grown on his field are implements 
of husband and are exempt from attach- 
ment a"r 1924 Bom 294 ^294, 295) (DB) 
• AIR 1928 Lah 943 (944). 


(12) Term “implements of husbandry” 
should not be interpreted in a narrow sense. 
It will include an engine or a water pump 
necessary to irrigate fields. AIR 1939 Sind 
96 (97); ILR (1939) Kar 499 (DB). 

[See however AIR 1959 Madh Pra 375 
(375, 376): 1959 MPLJ 872 (DB). (Water 
pump lying idle due to well having perma- 
nently dried up — Engine for working 
pump used for flour mill and the pump can 
be attached.) 

(13) Tractor which is found to be indis- 
pensable to the farmer for cultivating his 
farm and earn his livelihood is entitled to 
e.xemption from attachment. AIR 1958 All 
561 (562). 

[But see AIR 1939 Nag 3 (4): ILR (1939) 
Nag 355.] 

(14) Cattle and seed-grain which in the 
Court's opinion, are necessaiy for amcul- 
turist to make a living are not attachable. 
(1921) 61 Ind Cas 777 (778) (All). 

(15) Fodder required for cattle is exempt 
from attachment. 1907 Pun Re No. 82, p. 

406 (407). , , , 

(16) Cattle pledged as secunty can fall 

within operation of clause (b). (1921) 61 

Ind Cas 777 (777) (All). 

(17) Court should express its opinion that 
cattle or seed-grain for which exemption is 
sought are necessary to judgment-d^tor to 
earn his livelihood. (1883) 10 Cal 39 (40) 
(DB). 

(18) Dispute as to necessity to agncultu- 
rist of the thing for which exemption is 
.sought must be decided by executing Court. 

AIR 1920 Sind 14 (15); 13 Sind LR 210 
(DB) ® (1883) 10 Cal 39 (40) (DB) * (1921) 
61 Ind Cas 777 (778) (All). 

(19) Attachment of such cattle and seed- 
grain will be valid where the fudgment- 
debtor is easily able to replace them. AIR 
1915 Mad 320 (321) (DB). 

(20) Implement of agriculture oyer which 
mortgage lien has been created by decree 
can be attached and sold under that decree. 
AIR 1947 Sind 32 (32, 33); ILR (1946) Kar 
311 (DB). 

(21) Implements of husbandry of agricul- 

turist — Attachment — Exemption — Such 
implements are exempt from attachment 
under Section 282 of U. P. Act 1 of 1951 
only if they are movable prowrty Im- 
movable property, such as tribe well and 
its mechanical parts, are liable to be attach- 
ed in proceedings under Section 286 — Agri- 
culturist not entitled to the protection of 
Section 60 of C- P. Code as the section ap- 
plies only to execution of decree and not 
to proceedings imder Section 286. 1968 

All WR (HC) 810: 1967 All LJ 46. 

(22) A firm is not an artisan, though indi- 
vidual members of a firm may be 

'lire protection given by Section 60 (1) (*>1 
U to lodividuftls and not to firm* bocauso 
the whole idea is drat persons who cany 
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on their livelihood as artisans or as agri- 
culturists should not be prevented from 
eking out their existence. The same can- 
not however be said about firms. A finn 
docs not individually work as an artisan or 
as an agriculturist. AIR 1960 Bom 276 
(277): 61 Bom LR 1356. (AIR 1939 Lah 
388 (FB). Rel. on.) 

9. Houses, etc., of agriculturists — Clause 
(c).— <1) Object of proviso (c) is protection 
of agriculturist from deprivation of his 
mean.s of livelihood by having his house 
and other buildings taken from him. ILR 
(1941) Lah 441 (447) • AIR 1932 All 508 
(508): 54 All 736 (DB). 

(2) The provision in Section 60 (1) (c) 
is for the individual benefit of an agricul- 
turists judgment-debtor and is not based on 
any public policy. The law does not prohi- 
bit transfer of a house belonging to and oc- 
cupied by an agriculturist. The fact that 
the law allows an agriculturist to mortgage 
or sell his house which is occupied by him 
as an agriculturist proves that it is not 
public policy that is behind the provision 
of Section 60 (1) (c). If a house of an agri- 
cull urist and occupied by him as such is 
sold in execution of a decree and the sale 
is confirmed without an objection by the 
mdgment-debtor the sale is binding upon 
him notwithstanding the bar imposed by 
Section 60 (1) (c) and he i.s precluded from 
raising the question in a subsequent pro- 
ceeding. 1963 All LJ 832: ILR (1963) 2 
All 976. 

(3) ‘Agriculturist’ means person, who earns 
his livelihood wholly or principally by culti- 
vating land either personally or through 
servants. AIR 1954 Punj 254 (255) * AIR 
1952 Mad 807 (808) • AIR 1944 Pat 272 
(273): 23 Pat 348 fDB) • AIR 1937 Mad 
551 (553): ILR (1937) Mad 777 (FB) • AIR 
1935 AH 448 (448) (DB) • AIR 1923 Bom 
12 (13) (DB) * AIR 1916 Cal 891 (891) 
(DB) • AIR 1925 All 432 (433) (DB) • 
1966 All WR (HC) 678. (Person having his 
main source of income as cultivation does 
not cease to be an agriculturist, if he sup- 
plements his income by doing a labourer's 
work.) 

^ [But see AIR 1939 Lah 388 (393): ILR 
(1940) Lah 23 (FB).] 

(4) To be agriculturist, ownership of land 
cultivated is not necessary. (1900) 13 CP 
LR 30 (32) * AIR 1938 Nag 366 (369); 
ILR (1938) Nag 461 (DB) ® AIR 1917 Bom 
253 (253): 41 Bom 475 (DB) ® AIR 1963 
Andh Pra 445 (445, 446, 447): (1963) 1 
Andh WR 380. (The definition of the word 

agriculturist” given in the Madras Agri- 
culturists’ Relief Act, 1938, being one in 
a special enactment, cannot be accepted for 
construing Section 60 (1) (c), Civil P. C. 
^Srjculturist is one who tills the soil and is 
unable to maintain himself othervri.se. A 
pereon, therefore, who cultivates the land as 
a labourer, though neither a land owner nor 


a tenant, is an agriculturist within the mean- 
ing of Section 60 (1) (c).) 

(5) The test where question is whether 
one is agriculturist is to look at his chief 
source of livelihood. .AIR 1944 Pat 272 
<273): 23 Pat 348 (DB) * AIR 1927 Mad 
342 (343) (DB) ♦ AIR 1931 All 20 (20) * 
AIR 1961 All 183 (188, 189): 1961 All LJ 
88 (FB). (The person concerned must in order 
to qualify as an agriculturust devote the major 
part of his lime, labour, attention and skill 
to cultivation of land. (Per Majority). AIR 
1935 All 448 and AIR 1960 All 429 both 
partially not correctly decided. (Per Mukherji 
j ) — AIR 1935 All 448 correctly decided, 
AIR 1960 .All 429 not correctly decided.) 
" AIR 1960 All 429 (430, 431): 1960 All 
LJ 177. (Receipt of pension i.s not sufficient 
to deprive a person of his status as agricul- 
lurisl as long as he continues to live in 
the village and cultivates his holding — 
Note: The case was held by majority in 
-AIR 1961 All 183 (FB) as partially not cor- 
rectly decided and by Mukerji, J. as not cor- 
rectly decided — Ed.) 

[But sec AIR 1928 Nag 23 (24) * AIR 
1938 Nag 366 (369): ILR (1938) Nag 461 
(DB).] 

(6) If a person's chief source of liveli- 
hood is other than cultivation of land he 
is not an agriculturist though he may also 
cultivate lands. AIR 1946 Lah 267 (268) 

® AIR 1936 Pesh 151 (152) • AIR 1935 All 
448 (449) (DB) ® (1921) 63 Ind Cas 681 
(682) (DB) (Cal) * AIR 1948 Bom 229 
(230, 231): ILR (1947) Bom 687 (DB) • 
AIR 1926 Mad 350 (351): 49 Mad 227 
(DB) • AIR 1932 Oudh 76 (76) (DB). (AIR 
1926 Mad 350: 49 Mad 227, Followed.) * 
(1913) 35 All 307 (308) (DB). (This was 
however doubted in .AIR 1928 All 211 by 
.Ashworth, J., sitting as a single Judge.) * 
AIR 1917 All 427 (428) (DB). 

[See al-so AIR 1937 Mad 551 (553): ILR 
1937 Mad 777 (FB). (Dissenting from ob- 
servations of Coldstream, J. in AIR 1936 
Lah 737.)] 

[But see AIR 1942 Pesh 65 (69) (DB).] 

(7) The word ‘agriculturist’ in clause (c) 
must carry the same meaning as the word 
'agriculturist' in Cl. (b) and the house must 
be occupied by him as such. Where the 
person had a substantial income from lands 
other than the lands cultivated in home 
farm and had also a substantial cash allow- 
ance from village officers of inam villages, 
such a person is not an agriculturist within 
the meaning of Section 60. A wada belong- 
ing to such a person, where he keeps his 
cattle and seeds and where his servant’s stay, 
is not exempt from attachment. AIR 1961 SC 
589 (595, 599): (1961) 2 SCR 168. (Sarkar, 

J. Contra.) 

(8) Onus lies on person claiming exemp- 
tion of agriculturist to establish that his 
chief source of livelihood is bv cultivation 
of land. AIR 1942 Oudh 308 (309) • AIR 
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1936 Lah 532 (533) * AIR 1925 All 432 
(433) (DB) ” AIR 1923 Bom 12 (13) (DB). 

(9) Person who lets out his land to an- 
other for cultivation, reserving either money 
or produce as rent, is not agriculturist. AIR 
1938 Nag 366 (369): ILR (1938) Nag 461 
(DB). (Overruling AIR 1920 Nag 45: 16 
Nag LR 89 and AIR 1927 Nag 374.) 

[But see AIR 1942 Cal 425 (425) (DB).] 

(10) Occupancy tenant does not cease to 
he agriculturist by obtaining permission to 
build houses on a portion of the land which 
was formerly his occupancy tenancy. AIR 
1932 All 499 (499) (DB). 

(11) A person who turns Akali does not 
become non-agriculturist. AIR 1925 Lah 
331 (331). 

(12) OwTier of large extent of lands much 
of which is cultivated through servants is 
not a non-agriculturist. AIR 1938 Nag 366 
(369): ILR (1938) Nag 461 (DB). 

[See AIR 1936 Rang 215 (215) (DB).] 

(13) House of judgment-debtor who at 
time of sale is agriculturist although not 
so at time of its attachment cannot be sold. 
AIR 1938 All 85 (86) * AIR 1932 All 499 
(499) (DB). 

(14) Houses and other buildings belong- 
ing to and occupied by person proved to 
be an agriculturist are exempted from attach- 
ment. AIR 1936 Bom 315 (319) (DB) * 
AIR 1917 All 10 (11): 39 All 120 (DB) • 
AIR 1933 Nag 80 (81): 29 Nag LR 106. 

[See also AIR 1933 Rang 227 (229): 11 
Rang 372 (FB).] 

(15) Legal representative of deceased 
judgment-debtor who occupies dwelling 
house of deceased as agriculturist can claim 
exemption under Section. (1883) 7 Bom 
530 (532) (DB) * AIR 1932 All 508 (508): 
54 All 736 (DB). 

(See AIR 1940 Lah 320 (320): ILR (1941) 
Lah 588 (FB).] 

[But see AIR 1943 Lah 19 (21, 22): 
ILR (1943) Lah 242 (FB) * ILR (1953) 3 
Raj 759 (761, 762) (DB).] 

(16) House used for purposes subservient 
to agriculture will not lose protection from 
attaenment by mere fact that it has been 
mortgaged. Madh B LJ 1955 HCR 1137 
(113^. 

(17) Clause contemplates occupation by 
agriculturist as owner and not as tenant. 
AIR 1936 Oudh 155 (156). 

[But see AIR 1938 Lah 736 (737).] 

(18) Words "occupied by" mean living 
in or using for agricultural puTpo.ses. AIR 
1942 Mad 375 (375) • AIR 1942 Oudh 
308 (309) • AIR 1941 Pesh 68 (69) ♦ AIR 
1938 Nag 366 (367): ILR (1938) Nag 461 
(DB). (AIR 1919 Nag 54: 15 Nag LR 83. 
Followed.) * AIR 1936 Rang 215 (216) 
(DB) * AIR 1930 Lah 1034 (1035): 12 Lah 
.367 (DB). 

(19) House need not necessarily be dwel- 
ling house of agriculturist provided it is 
“occupied by" him as agriculturist. AIR 


1919 Nag 54 (55); 15 Nag LR 83 • AIR 
1927 Lah 66 (66) ® 1909 Pun Re No. 65 
p. 214 (215). 

(20) Occupied by him — Meaning — 
Ac^al physical possession contemplated — - 
Building not in physical possession and not 
used for agricultural purposes — - Exemption 
does not apply. AIR 1961 All 566 (566, 
567). (AIR 1928 Nag 23, Disting.) 

(21) Town residence of an agriculturist is 
not exempt from attachment. AIR 1935 
Pat 496 (497) (DB) • (1905) 7 Bom LR 
685 (686) (DB) ® AIR 1918 All 250 (251). 

(22) Town residence to which judgment- 
debtor takes his cattle and spends his nights 
is exempt from attachment even though he 
has a house in the vicinity of his l^ds. 
AIR 1926 Lah 230 (230) ♦ AIR 1930 Rang 
129 (129): 7 Rang 766. 

(23) House if shown to be one in which 
agriculturist ordinarily resides it becomes 
immaterial whether he tethers cattle and 
stores implements there or not. AIR 1945 
Mad 276 (276). 

(24) House in ruins is not exempt from 
attachment. AIR 1927 All 214 (214). 

(25) Vacant site is not exempted from 
attachment even if used by agriculturist for 
storing manure and fodder. 1902 Pun Re 
No. 59, p. 221 (222) • AIR 1917 Lah 21 

( 22 ). 

(26) House or building occupied by agri- 
culturist even if dilapidated will be exempt 
from atachment unless owner is proved to 
have no intention to rebuild. AIR 1928 
Nag 23 (23). 

(27) Property not necessary for agricul- 
tural purposes is not exempt from attach- 
ment, though occupied by agriculturist. AIR 
1948 Nag 392 (394): ILR (1948) Nag 530 
(DB) ® AIR 1934 Lah 168 (169). 

(28) House of agriculturist specifically 
mortgaged by him, can be sold in execution 
of mortgage decree. AIR 1945 Lah 123 
(124, 125): ILR (1945) Lah 373 (FB) • 
AIR 1952 Kutch 90 (90) * (1879) 4 Bom 
25 (26) (DB) • (1911) 34 All 25 (28, 29, 
30) (FB) • AIR 1924 All 328 (336): 46 All 
489 (FB). 

(29) House appurtenant to agricultural 

liolding which is not transferable by law 
cannot be sold even in execution of mort- 
gage decree. (1912) 34 All 25 (30) (FB) ® 
AIR 1919 All 222 (223) (DB) • (1909) 1 

Ind Gas 362 (363) (DB) (Cal). 

[See however AIR 1952 All 680 (681).] 
[But see AIR 1941 Pesh 53 (55) (DB).] 

(30) Sale of ancestral house in execution 
of decree against Hindu father after dismis- 
sal of his objection under the clause for 
default is binding on his minor sons and 
their suit to restrain decree-holder from 
interfering with their possession is not main- 
tainable. AIR 1939 All 399 (400): ILR 
(1939) All 602 (FB). (AIR 1930 All 727, 

Overruled.) 

(31) Section 60 (1), proviso Cl. (c) ex- 
empts not only houses but also buildings. 
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The expression liouse' includes a tiled house 
and a ‘building’ certainly includes a tiled 
house. Therefore a tiled house belonging 
to an agriculturist which is required by him 
and is in his possession and enjoyment is 
exempt from attachment under S. 60 (1), 
proviso (c). AIR 1960 Andh Pra 458 (459j. 

(32) A resale under O. 21, R. 87 is only 
a continuation of sale proceedings so that 
the jtidgment-debtor can put fonvard his 
objection under Section 60 Q) Proviso (c) 
before resale actually takes place. AIR 1960 
Andh Pra 631 (632. 633): (1960) 1 Andh 
WR 417 (DB). (AIR 1924 Mad 1 (FB) and 
AIR 1939 FC 74. Rel. on.) 

(33) Applicability — Only houses used by 
agriculturists for the purpose of cultivating 
the lands are exempted under the Section 
— House four or five miles away from 
lands used for residence and storing ot 
grain is not exempt. AIR 1964 Andh Pra 
514 (516): (1964) 1 Andh WR 319 (DB). 

(34) Clause (c) of Section 60 does not 
contemplate division of a house a portion 
to be exempted and a portion to be attach- 
ed. Either the whole house is exempted 
or whole of it is liable to be attached. 
If the house is occupied by an agriculturist 
then it will be exempt notwithstanding 
that a portion of it is occupied by a tenant. 
1966 All LJ 344: (1966) All WR (HC) 133. 

10. Local amendments. — Punjab. — (1) 
Milch cows whether belonging to agricul- 
turists or not are exempt under Proviso (cc) 
to sub-section (1). AIR 1942 Lah 88 (89). 

(2) Proviso (ccc) to sub-.seclion (1) is not 
retrospective in operation. AIR 1944 Lah 
29 (32): ILR (1943) Lah 666 (DB) • AIR 
1942 Lah 102 (103, 105): ILR (1942) Lah 
349 (FB) ® AIR 194.3 Lah 170 (175): ILR 
(1943) Lah 646 (FB). (AIR 1937 Lah 560 
and AIR 1939 Lah 168, Overruled.) 

(3) Official Receiver in whom residential 
house is vested cannot sell it after proviso 
(ccc) to sub-section (1) has come into force. 
AIR 1943 Lah 19 (20, 21, 22): ILR (1943) 
Lah 242 (FB). 

(4) Protection under proviso (ccc) is not 
affected by temporary absence for short 
period. (1956) 58 Pun LR 4 (7). 

(5) After merger of erstwhile Pepsu with 
Punjab S. 60 (1) (ccc) as applicable to areas 
so merging cannot be stniclc down as dis- 
criminatory under Article 14 of the Consti- 
tution of India. AIR 1958 Punj 326 (327). 

(6) A house used for residential purposes 
does not cease to be residential house by 
existence of shop on ground floor. AIK 
1951 Punj 433 (434) * AIR 1957 Punj 293 
(297): ILR (1957) Punj 1558. 

(7) Residential house is a building useU 
as a place of abode, in which people reside 
or dwell in contradistinction to one which is 
used for commercial or business purposes. 
AIR 1958 Punj 320 (327) * AIR 1957 Punj 
293 (297): ILR (1957) Punj 1558. 


(8) Applicability — Building used for 
residential purposr.s with shops attached to 
it is exempt from altaclinu’iit. (1963; 65 
Puni LU 641. 

(9; .Applicabililv' — .Mtathiiu iit before 
judgment — .\ttachment before judgment 
not being attachment in execution, S. 60 
does not apply to such attachment, (1963) 
65 Puni LR 609. 

(10) Fraudulent transfer — .Avoidance of 
— Tran.sferor’.s locus standi to object to 
attachment. AIR 1961 I’unj 423 (424); ILR 
(1960) 2 Punj .551. 

(ID Judgment debtor’s only residential 
house — Before passing t)rder of attach- 
ment, the Court must decide that the pro 
perty is not exempt from attachment - 
Failure to do so renders the order null 
Sale effect in pursuance of such an order 
must be set aside — Benefit ot section can- 
not be waived and more so bv constructive 
re.s judicata. 1966 Cur TJ 921; ILR (1967) 
1 Punj 821. 

(12) .\n attachment before judgment is 
not an attachment in execution of a decree. 
To such an attachment S. 60, C. P. Code 
has no application. The decree-holder can 
only claim to have the house put to sale 
if it stands attached in the execution of the 
decree under S. 60 of the Code. P*or tlie 
application of Section 60 the matter must 
be viewed only from the date of execu- 
tion application and from no other date. 
The rights of tlie parties can also be seen 
only from that date for that date alone is 
relevant under Section 60. A house wa.s 
attached before judgment and before the 
decree was passed, Punjal) Relief of In- 
debtedness .Act VII of 1934 was extended 
to the Union Territory of Delhi. Subse- 
quent to the decree when execution 
was taken out, the judgment-debtor 
claimed exemption under Section 60 (1) 
(ccc), Civil P. C. The Punjab Act 7 of 1934 
having no retrospective operation, the ques- 
tion was whether by virtue of the attach- 
ment before judgment the decree-holder 
had acquired vested right in the house to 
have it sold and whether it continued till 
the decree was passed and the house was 
available for sale: Held, that since on the 
date on which the execution application 
was made, Punjab Act No. 7 of 1934. had 
come into force. To the execution of the 
decree and the execution application of the 
decree-holder that Act became applicable 
immediately as the application was made 
in the executing Court. The attachment 
before judgment did not become attach- 
ment in execution of the decree according 
to Section 60 (1) (ccc), Civil P. C. because 
such an effect, even by operation of law, 
had been taken away by the said exemp- 
tion clause. The attachment before judg- 
ment. in the circumstances, did not conti- 
nue in perpetuity but exhausted and it then 
ceased to exist. .AIR 1959 Punj 324 (325): 
61 Punj LR 219. 
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(13) In order to earn exemption under 
Section 60 (1) (ccc) (Punj.) not only the 
building must be main residential house be- 
longing to judgment-debtor but it must also 
be occupied by him. The portion of build- 
ing which is let out to tenants is not ex- 
empt from attachment and sale. AIR 1963 
Punj 205 (206): 64 Pun LR 1081. 

(14) House of an agriculturist — Mort- 
gage deeds in respect of house handed over 
to creditor — No sale deed offered secu- 
rity — House property held not specifically 
charged — Proviso not applicable. AIR 1963 
Punj 205 (206): 64 Pun LR 1081. 

(15) Appellant obtaining attachment of 
house in execution of money decree — 
Compromise for payment by instalment with 
condition that clefault would entitle reco- 
very in lump sum and sale of house — 
Default — Objection by respondent under 
Cl. (ccc) and also that the compromise was 
not registered — Held the appellant could 
not execute the decree. AIR 1966 Punj 412 
(415): 1965 Pun LR (Supp) 176 (DB). 

(16) Expression ‘main residential house* in 
S. 60 (1) (ccc) is qualified by expression 
‘occupied by him’ — Where fud^ent-deb- 
tor voluntarily or involuntarily lets out a 
part of his main residential house or of the 
Iniilding attached to the main residential 
hotise, to a tenant, that part cannot be treat- 
ed as being occupied by judgment-debtor 
and will not be entitled to exemption from 
attachment and sale in execution of decree. 
(Per Majority). AIR 1967 Punj 53 (57 to 
61): 68 Punj LR 591 (FB). 

(17) Provision which has the effect of 
conferring a privilege on certain classes of 
debtors and of trenching on the ordinary 
right of creditor to realize his money from 
debtor’s property must receive strict con- 
struction. AIR 1967 Punj 53 (59): 68 Pun 

LR 591 (FB). , V ,, 1 

Fepsu. — (18) Proviso (ccc) added to sub- 
sec. (1) by Patiala Relief of Indebtedness 
Act (5 of 1999) has no retrospective effect. 
AIR 1951 Pepsu 33 (38): 2 Pepsu LR 245 


(FB). 

(19) Clear scope of proviso (ccc) is that 
it does not protect mortgaged pr^erty wh^ 

ther specifically charged 

recovered or with any other debt. AIR 19&o 

Punj 326 (326). 

Rajasthan— (20) The scop© and pu^oie 
of Section 24 of the Relation 9 of 
1926 is identical with those ot the 
provisions in S. 60. Civil P. C.. exemptmg 
certain properties from 

in execution of decrees. Section 24 of ffie 
Regulation merely supplementing b. 00, 
Ci^ P. C.. does not apply to execution ot 
mortgage decrees nor does it extend ex- 
emption from attachment. 1960 Raj LW 658: 

ILR (1901) 11 Raj 816. 

' 11 Right to sue for damages — Clause 

— (1) Mere right to sue for damages 
cinnot be attached and sold. AIR 1035 Nag 
135 (137): 31 Nag LR 235 ® AIR 1931 Oudh 


398 (399) (DB) • AIR 1919 Mad 864 (864) 
(DB). 

(2) Purchaser of mere right to sue for 
damages will not get any right or title there- 
by. AIR 1925 Sind 98 (99). 

(3) Words ‘a mere rignt to sue for dama- 
ges’ are restricted to damages arising from 
bodily or mental suffering or injury to per- 
son or reputation of debtor and not to dama- 
ges for breach of contract. AIR 1949 All 
433 (437) (DB) * AIR 1924 Sind 89 (91): 
17 Sind LR 52. 

(4) Right to claim mesne profits for wrong- 

ful possession is a right to sue for damages 
and cannot be attached. (1883) 9 Cal 095 
(697) (DB). , ^ ^ ^ 

(5) Decree awarding damages can be at- 
tached. (1871) 15 Suth WR 34 (84) (SB). 

(6) Right to get a reconveyance and pos- 
session of property under contract of sale 
is property ana attachable in execution. AIR 

1921 Mad 498 (502) (DB). 

(7) Right to sue for contribution of an 
insolvent — Not a right or property within 
this section, exempting it from being vested 
in the official liquidator. AIR 1969 Andh 
Pra 23 (24). 

12. Right of persona) service — Clause 

(f). (1) Right of personal .service cannot 

be attached and sold in execution of decree, 
thoujA private alienations thereof are not 
absolutely prohibited. AIR 1936 Pat 10 (10) 
(DB) • (1889) 23 Bom 131 (135) ® AIR 
1929 Oudh 444 (445): 5 Luck 206 (DB) * 
(1888) 12 Bom 360 (Se’O (DB) * AIR 1918 
All 380 (380) • (1871) 16 Suth WR 171 
(171) (DB). 

(2) Interest of utpat priest officiating in 
the Pandharpur temples in net balance pi 
offerings to deity is not exempt from attach- 
ment and sale. AIR 1927 Bom 143 (144) 

(DB). 

(3) Jatri bahi of Gayawal judgment-debtor 
which can be used only by him in order to 
perform personal service to the pil^ims 
cannot be attached and sold 

ATO 1922 Pat 556 (550): 1 Pat 619 (DB). 


(4) Right to receive offering made at 
temple which is independent of any obliga- 
Hon for rendering personal service is liable 
to attachment and sale in execution. AIR 

1936 All 131 (133): 58 All 457 (DB). 

(5) Palas for worship of certain deities 
transferable by custom by private treaty can 
be sold in execution limiting class of per- 
sons entitled to bid and purchase. AIR 1935 
Pat 131 (132). 

(6) Money due to the firm of managing 
agents of a company from the company is 
not a right to personal service. AIR 1941 
Cal 240 (241). 

(7) The melavaram right, considered as a 
service tenure the services of which 
become obsolete, is attachable under S. 6U 
(f), C. P. C. Once the services become ppo- 
lete and the need to perform them vanishes 
the necessity for inalienability also diiappwrt 
and the property thereafter becomes ora** 
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nary property subject to the ordinary laws 
of alienation, succession, etc. 1963 Ker LT 
177. 

(8) Service grant — No saleable interest 
of the tenant — Not attachable under S. 60 

(I) (f) Civil P. C. AIR 1951 Orissa 240 
(243); ILR (1950) Cut 561 (SB). 

(9) Jagir grant — • Succession — Nature of 
grant in the hands of successor to last hol- 
der — Grant neither fresh nor personal one 
— Recognition of grant to successor relates 
bpck to death of last holder — Compensa- 
tion bonds paid for resumption of Jagir — 
Bonds are property liable to attacnment 
and sale. 1961 Raj LW 429. 


(10) Rehabilitation grants and compensa- 
tion bonds paid in lieu of resumption of 
Jagir — Nature of — Liability to attach- 
ment and sale — Decree against Jagirdar 
— Execution — Decree can be executed 
against such grants and bonds. 1961 Raj 
lAV 429. 

13. Stipends and gratuities allowed to 
pensioners — Clause (g). ^ (1) Word “pen- 
sion” in clause has same meaning as under 
S. 11, Pensions Act (XXIII of 1871). AIR 
1914 Cal 765 (766) (DB) * (1904) 26 All 
617 (621) (DB) • AIR 1931 PC 160 (161): 
59 Cal 1: 58 Ind App 215. 

[But .see AIR 1937 Lah 178 (179); ILR 
(1937) Lah 415 (DB).J 

(2) Pension must be a grant, not in res- 
pect of any right, privilege, perquisite or 
office, but on political considerations or on 
account of past services or present infirmi- 
ties or as compassionate allowance. AIR 
1937 Nag 202 (203) • (1880) 4 Bom 4-32 
(436) (SB). 

(3) Following are not pensions: 

(a) Grant of money or land revenue. AIR 
1914 Cal 765 (766) (DB) • (1909) 4 Ind 
Cas 1057 (1057) (DB) (Mad) • AIR 1930 
Lah 816 (817) (DB) • 1902 All WN 161 
(162) (DB). 

(19 Grant of Zamindari. (1904) 26 All 617 
(621. 622) (DB). 


(c) Grant of land. AIR 1940 All 373 (377)- 
ILR (1940) All 603 (FB) ® AIR 1938 Nag 
269 (270); ILR (1939) Nag 679 ® AIR 1917 
PC 94 (95) • (1909) 31 All 382 (384, 386) 
(DB ® AIR 1914 All 475 (476): 36 All 318 
(DB) AIR 1931 PC 160 (161): 58 Ind App 
215: 59 Cal 1. 


(d) Compensation for resumption of gran- 
tees land. (1904) 8 Cal WN 665 (667) 
(DB), 

(f) Ca.sh allowance on service lands for 
which service has been commuted into an- 
nual fixed paymrnt. AIR 1948 Bom 143 
(144) (DB). 

(20^ (DB) ♦ (1880) 4 Bom 432 (436) (SB) 
(1009) 33 Bom 258 (263) (DB). 

(4) Malikana allowance payable from Gov- 
ernment treasury Is in nature of pension and 


cannot be attached in execution of money 
decree. (1912) 13 Ind Cas 194 (194) (DB) 
(All). 

(5) Pen.sion granted by the Governmf'nt hy 
virtue of a treaty obligation contracted with 
another State is political pension. (1890) 18 
Cal 216 (223): 17 Ind App 181 (PC) * AIR 
1927 Mad 604 (606); 50 Mad 711 (DB). 

(6) Pension granted for reasons of State 
is political pension. AIR 1937 Lah 178 
(179): ILR (1937) Lah 415 (DB) * (1903) 26 
Mad 423 (427) (DB). 

(7) Following allowances are political pen- 
sions; 

(a) Wasika allowance guaranteed by 
British Government by treaty in considera- 
tion of loan by Ruler of Ouclh. (1909) 12 
Oudh Cas 323 (329) (DB). 

(b) Pension granted to descendants of 
Kings of Ceylon. (1903) 26 .Mad 423 (425) 
(DB). 

(c) Pension paid to menibt-rs of Mvsore 
royal family. (1867) 7 Suth WR 169 (169) 
(DB). 

(d) Pension paid to descendants of Nawab 
of Carnatic. (1869) 4 Mad HCR 277 (279) 
(DB). 

(e) Pension granted by foreign State to 
deposed Maharaja hy arrangement with 
Government of India. AIR 1927 Mad 604 
(606, 607); 50 Mad 711 (DB). 

(f) Privy Purse to Ruler of former Indian 
State — Is a political pension and protected 
from execution — It is not a debt or other 
property within main part of S. 60 (1). AIR 
1965 SC 1798 (1802); (1965) 3 SCR 201. 
(AIR 1962 Madh Pra 320, Reversed.) 

(8) Jahgir may be a political pension. 1888 
Pun Re No. 133, p. 361 (361) • AIR 1937 
Lah 178 (179); ILR (1937) Lali 415 (DB). 

(9) There is no initial presumption that 
Jahgir is political pension. AIR 1930 Lah 
816 (818) (DB) ® (1928) 111 Ind Cas 838 
(839) (Lah). 

(10) Court should inquire, in each case, 
into nature of jahgir and see whether it is 
liable to attachment. 1893 Pun Re No, 47. 
p. 212 (213) • AIR 1932 Mad 417 (417) ® 
1888 Pun Re No. 133. p. 361 (361) « 1904 
Pun LR No. 92, p. 320 (321) (DB) * AIR 
1914 Cal 765 (765) (DB) • AIR 1922 All 
429 (429): 44 All 697 (DB). 

(11) Jahgir if in nature of pension will be 
exempt from attachment. .AIR 1951 Simla 
(Punj) 225 (227) * 1890 Pun Re No. 137. 
p. 439 ® 1900 Pun Re No. 35. p. 129 (134) 

(12) Annual money allowance.s forming 
part of Jaghir granted by way of compen- 
.sation on account of forest due.s and not 
Injrdened with any condition of semce have 
been held to be personal property of holder 
and liable to attachment in bands of Gov- 
ernment. AIR 1948 Nag 194 (196, 197): ILR 
(1947) Nag 616 (DB). 

(13) Political pensions and other Govern- 
ment pensions are exempt from attachment 
so long Ai they are in handi of Govern 
ment, notwithstanding that the amounts 
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(13) In order to earn exemption under 
Section 60 (1) (ccc) (Punj.) not only the 
building must be main residential house be- 
longing to judgment-debtor but it must also 
be occupied by him. The portion of build- 
ing which is let out to tenants is not ex- 
empt from attachment and sale. AIR 1963 
Punj 205 (206): 64 Pun LR 1081. 

(14) House of an agriculturist — Mort- 
gage deeds in respect of house handed over 
to creditor — No sale deed offered as secu- 
rity — House property held not specifically 
charged — Proviso not applicable. AIR 1963 
Punj 205 (206): 64 Pun LR 1081. 

(15) Appellant obtaining attachment of 
house in execution of money decree — 
Compromise for payment by instalment with 
condition that default would entitle reco- 
very in lump sum and sale of house — 
Default — Objection by respondent under 
Cl. (ccc) and also that the compromise was 
not registered — Held the appellant could 
not execute the decree. AIR 1966 Punj 412 
(415): 1965 Pun LR (Supp) 176 (DB). 

(16) Expression ‘main residential house* in 
S. 60 (1) (ccc) is qualified by expression 
‘occupied by him’ — Where iud^ent-deb- 
tor voluntarily or involuntarily lets out a 
part of his main residential house or of the 
Iniilding attached to the main residential 
house, to a tenant, that part cannot be treat- 
ed as being occupied by judgment-debtor 
and will not be entitled to exemption from 
attachment and sale in execution of decree. 
(Per Majority). AIR 1967 Punj 53 (57 to 
61): 68 Punj LR 591 (FB). 

(17) Provision which has the effect of 
conferring a privilege on certain classes of 
debtors and of trenching on the ordinary 
right of creditor to realize his money from 
debtor’s property must receive strict con- 
stnicUon. AIR 1967 Punj 53 (59): 68 Pun 

LR 591 (FB). ,, , 

Pepsu. — (18) Proviso (ccc) added to sub- 
sec. (1) by Patiala Relief of Indebtedness 
Act (5 of 1999) has no retrospective effect. 
AIR 1951 Pepsu 33 (38): 2 Pepsu LR 245 


(FB). 

(19) Clear scope of proviso (ccc) is that 
it does not protect mortgaged property wh^ 
ther specifically charged 
recovered or with any other debt. AIR 19oo 
Punj 326 (326). 

Rajasthan— (20) The scope and pi^oie 
of Section 24 of the Reflation 9 of 
1926 is identical with tlmse of the 
provisions in S. 60. Civil P. C., exempting 
certain properties from attachment or sale 
in execution of decrees. Section 24 of ttie 
Regulation merely supplementing b. 60, 
Ci^ P. C., does not apply to execuhon of 
mnrtcafle decrees nor does it extend the ex- 
Trl^ti^ from attachment. 1960 Raj LW 658: 

ILR (1961) 11 Raj 816. 

' 11 Right to sue for damages — Clause 

fe) — (1) Mere right to sue for damages 
cannot be attached and sold. AIR 1935 Nag 
135 (137); 31 Nag LR 235 ® AIR 1931 Oudh 


398 (399) (DB) • AIR 1919 Mad 864 (864) 
(DB). 

(2) Purchaser of mere right to sue for 
damages will not get any right or title there- 
by. AIR 1925 Sind 98 (99). 

(3) Words ‘a mere right to sue for dama- 
ges’ are restricted to damages arising from 
bodily or mental suffering or injury to per- 
son or reputation of debtor and not to dama- 
ges for breach of contract. AIR 1949 All 
433 (437) (DB) * AIR 1924 Sind 89 (91): 
17 Sind LR 52. 

(4) Right to claim mesne profits for wrong- 

ful possession is a right to sue for damages 
and cannot be attached. (1883) 9 Cal 695 
(697) (DB). ^ ^ ^ ^ 

(5) Decree awarding damages can be at- 
tached. (1871) 15 Suth WR 34 (84) (SB). 

(6) Right to get a reconveyance and pos- 
session of property under contract of sale 
is property and attachable in execution. AIR 

1921 Mad 498 (502) (DB). 

(7) Right to sue for contribution of an 
insolvent — Not a right or property within 
this section, exempting it from being vested 
in the official liquidator. AIR 1969 Andh 
Pra 23 (24). 


12. Right of personal service — Clause 

(f). (1) Right of personal .service cannot 

be attached and sold in execution of decree, 
thou^ private alienations thereof are not 
absolutely prohibited. AIR 1936 Pat 10 (10) 
(DB) * (1889) 23 Bom 131 (135) ® AIR 
1929 Oudh 444 (445): 5 Luck 206 (DB) ® 
(1888) 12 Bom 866 (367) (DB) * AIR 19^ 
All 380 (380) • (1871) 16 Suth WR 171 

(171) (DB). 

(2) Interest of ufpat priest officiating in 
the Pandharpur temples in net balance pt 
offerings to deity is not exempt from attach- 
ment and sale. AIR 1927 Bom 143 (144) 

(DB). 

(3) Jatri bahi of Gayawal judgment-debtor 
which can be used only by him in order to 
perform personal .service to the 

cannot be attached and sold 

AIR 1922 Pat 556 (550): 1 Pat 619 (DB). 

(4) Right to receive offerings made at 
temple which is independent of any obliga- 
tion for rendering personal service is lial^ 
to attachment and sale in execution. AIR 
1936 All 131 (133): 58 All 457 (DB). 

(5) Palas for worship of certain deities 
transferable by custom by private treaty can 
be sold in execution limitina class of per- 
sons entitled to bid and purchase. AIR 1935 
Pat 131 (132). 

(6) Money due to the firm of managing 
agents of a company from the company is 
not a right to personal service. AIR 1941 
Pol oan 


(7) The melavaram right, consider^ as a 
service tenure the services of which ha^ 
become obsolete, is attachable under S. oU 
(f), C. P. C. Once the services become obso- 
lete and the need to perform them vanishe^ 
the necessity for inalienability also disappears 
and the property thereafter becomes oral- 
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15, Salary — Clauses (i) and (ia). — (1) 
Bar of attachment to extent laid down in 
section is based on pounds of public policy. 
Section cannot be circumvented b\’ appoint- 
ment of receiver by way of equitable exe- 
cution to reach exempted pavnient.s. AIR 
1958 Cal 19 (21). 

(2) Unexempted portion of salary could 
be attached. (1883) 6 Mad 179 (180) (DB) 
• AIR 1914 Cal 1 (2) (DB). 

(3) Tliat debtor is a European and his 
pay is not enough to maintain his family is 
no ground for refusing attachment of at- 
tachable portion of his salary. AIR 1918 All 
248 (248, 249); 40 All 213. 

(4) Advocate coducting on daily fees civil 
litigation on behalf of Government is “pub- 
lic officer” within meaning of clause. AIR 
1939 Pat 77 (80); 17 Pat 706 (DB). 

(5) In proceeding arising out of suit in- 
stituted before 1st June 1937 liability of judg- 
ment-debtor's salary to attachment is govern- 
ed by S. 60 as it stood before amendment 
Act IX of 1937. AIR 1946 Bom 102 (104): 
ILll (1945) Bom 899 (DB). 

[But see AIR 1950 Mad 114 (116).) 

(6) Decree-holder can attacli salary of 
private servant only at point of time when 
it becomes payable and has not yet been 
paid, which in a majority of cases it would 
l>e almost impossible. Hence although Legis- 
lature has made part of such salary attach 
able, yet in effect by not providing proper 
remedy it has practically made the whole 
of the salary unattachable. AIR 1955 Bom 
450 (451); ILR (1955) Bom 589. 


(7) Attachable portion of salary of a ser- 
vant of Government may be attached before 
or after it becomes actuallv payable AIR 
1947 FC 23 (28): ILR (1947) Kar (FC) 52: 
1947 FCR 89 • AIR 1953 Mys 127 (128): 
ILR (1954) Mys 5. 

1 ®^^tion 60 or R. 48 of O. 21 does not 
par Government from claiming that it is not 
Bound to pay the salary or that the matter 
*s one of bounty; but if Government elects 
to pay the salary, then after it has been 
attached it must pay it into Court and not 

xVi , servant. AIR 1951 All 205 (217)- 
ILR (1952) 2 All 407 (DB). 

(9) Moneys payable by Government to 
mamdar for services cannot be attached be- 

in'?/. over to inamdar. AIR 

1943 Bom 258 (259). 

(10) Practice of loitering outside railway 
conhnes and attaching and recovering 
amount of pay of railway employee when 
he comes out is illegal. 1944 AMLJ 40 (41). 

(11) Crops on temple land in possession 
pi archakas by way of remuneration cannot 

AID i?^Jn ^ within this clause. 

Andhra 109 (110): ILR (1955j 
Andhra 444 (DB). 

(12) Exemption allowed by clause doe.s 

cn arrears of salary’. AIR 1952 

SC 227 (230): 1952 SCR 765. 


(13) Attachment of unequal amounts from 
salaries of two jiidgmont-deb’ors drawing 
diilerent amounts of substantive pa\' does 
not offend .Art. 14 of the Constitution. AIR 
1956 Pal 159 (160): .34 I'at 406 (DB). 

(14) Objection that could legitimately be 
raised on behalf of judgment-debtor undej 
the proviso to clause cannot be availed of by 
execution creditor to defeat claim of anothci 
creditor under S. 73. AIR 1956 Cal 112 
(113). ((1909) 4 itid Cas 52 (Cal) and AIR 
1941 Nag 289. Approved; AIR 1945 Bom 
76, Dissented from.) 

(15) Salary of private employee cannot be 
attached in ailvance or in anticipation of its 
becoming due. AIR 1964 Andh Pra 395 
(397); (1964) 2 AncUi WR 1. 

(16) Though salary lx.*fore payment is 
e.xempt from attachment under S. 60 (1), 
proviso (i). after payment to judgment-deb- 
tor can be taken into account in consider- 
iijg his means to pay. AIR 1961 Bom 142 
(144): 1960 Nag LJ 463 (DB). 

(17) The executing Court has no power to 
directly attach the pay of the Chief Ac- 
counts Officer of the Railway on the ground 
that its order under O. 21, R. 48, against 
the judgment-debtor, a railway employee, 
was not being complied with. Even assum- 
ing that O. 21, R. 46 (1)) applies to such 
case the Chief .Accounts Officer is not the 
garnishee but the Government who is the 
employer of the judgmerit-debtor. AIR 1951 
Caf 315 (315). 

(18) A salary represents the total month- 
ly remuneration received by an employee foi 
services rendered by him to his emplo>’ei 
and a part of it cannot l>e said to be his 
salary and if such a part is deducted by 
the empIo>-er and held in deposit for the 
purpose of meeting the dues of the em- 
ployee's creditors, it cannot be said that 
the sum which is made up of such deduc- 
tions represents the salary of emplovee. In 
the second place S. 60, Cl. (1) does not 
apply to arrears of salary. AIR 1959 Cal 666 
(667): 1958 Cal LJ 208 (DB). (AIR 1952 SC 
227: 1952 Sej 326: (1952) 2 Mad LJ 235, 
Rel. on.) 

16. Salary of army officers. — (1) Pay or 
allowances of any person subject to the 
Indian Army Act of 1911, cannot be attach- 
ed. AIR 1926 All 122 (124): 48 All 73 (DB) 

® AIR 1933 All 153 (153). 

(2) Section cannot prevail over other 
special provisions in the Army Act relating 
to ‘soldiers’ and providing that their pay 
shall not be attached in execution. AIR 
1933 Bom 185 (187) (DB) ® AIR 1934 Bom 
31 (32) (DB) • AIR 1919 Bom 133 (134): 
43 Bom 368 (DB). 

[See also AIR 1937 All 129 (141)- ILR 
(1937) All 350 (FB),) 

17. Compulsory deposits, etc. — Clause 
(k). — (1) Deposit by an optional .subscriber 
to a provident fund to which Provident 
Funds Act (1925) applies is also a compul- 
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have become due. (1870) 5 Mad HCR 371 

(372) (DB) “ (1903) 26 Mad 69 (71) (DB). 

(14) On receipt of political pension by the 
pensioner it becomes attachable. (1909) 12 
Oudh Cas 323 (331) (DB) ® 1867 Pun Re 
No. 79 p. 155 (155). 

(15) Pensions not granted by Government 
are private pensions. 1884 Pun Re No. 58, 
p. 155 (156) * AIR 1924 Lah 688 (688). 

(16) Private pensions could be attached 
onlv to extent of sums that have become 
due. (1880) 6 Cal L Rep 19 (20). 

(17) Gratuity or bonus allowed by Govern- 

ment to its servants in addition to pension 
is exempt from attachment whether granted 
to non-pensioner or to pensioner. ILR (1955) 
Mvs 419 (420) " (1884) 6 All 173 (174) 

(DB) ® (1882) 5 Mad 272 (273) (DB). 


(18) Amount of gratuity in hands oi 
G. I. P. Railway Co. cannot be attached in 
execution of decree against deceased rail- 
wa>' employee though it has been credited 
to the account of deceased. AIR 1943 Bom 
453 (454, 455). 

(19) Section has no application to attach- 
ment of pension by District Magistrate for 
realisation of punitive police tax. AIR 1949 
Oudh 31 (32) (DB). 


(20) Paving capacity of debtor — Deter- 
mination of — Property, what is — ‘Pen- 
Sion' received by the debtor to be excluded 
while determining capacity. (1962) 2 Andh 

WR 82. 

(21) The word ‘Tensioners" in S. 60 (1) 
(g) is not limited to Government servants in 
actual receipt of pension. It comprises all 
ex-servants of the Government i.e., retired 
Government servants. Therefore the gratuity 
payable to an employee of the Gold Mines 
who has become the servant of the Govern- 
ment of the State of Mysore by virtue of 
S 5 the Kolar Gold Mining Undertakings 
(Acquisition) Act, 1956, upon the termination 
of the seivices are exempt from attachment 
under Sec. 60 (1) (g) of the Civil P. C 
(1965) 1 Mys LJ 562. 

14. Wages of labourers — Clause (h). — 

(1) Wages of labourers and domestic ser- 
vants are wholly exempt from attachment. 
AIR 1942 Bom 191 (193): ILR (19^)®°^ 
287 ♦ AIR 1942 Pat 194 (194): 20 Pat 866 

(DB). 

(2) 'Labourer within rneaning of clause is 

one who earns his living by 
labour, or occupations which ^quire little 
or no art, skill or education. AIR 1942 Bom 
191 (192): ILR (1942) Bom 287 AIR 1957 

Mad 773 (777). 

(3) A weaver in a textile mill is a labou- 
rer. AIR 1956 Bom 276 (276). 

(4) Coolic.s employed and paid according 
to quantity of earth earned are labourers. 

(1880) 5 Bom 132 (134) (DB). 

(6) Clerk in a mill doing no manual la- 
bour is not a labourer or domestic seivant. 


AIR 1948 Bom 102 (104): ILR (1945) Bom 

899 (DB). 

(6) Bonus although an ex gratia payment 
can assume permanency and become part of 
wages by statute or agreement. AIR 1957 
Mad 773 (777) ® (1968) 81 Mad LW 629: 

18 Fac LR 82. (AIR 1959 Mys 96, Foil.) 

(7) Bonus payable by agreement depend- 
ing on kind of work done and the number 
of working days is ‘wages'. AIR 1954 Sau 

19 (20) * AIR 1945 Bom 119 (122): ILR 
(1945) Bom 46. 

[See however ILR (1960) 1 Cal 895.] , 

(8) Crops on temple land in possession 
of archakas by way of remuneration are not 
wages. AIR 1950 Andhra 109 (110): ILR 
(1955) Andhra 444 (DB). 

(9) A contingent payment like a profit 
sharing bonus cannot be held to be a part 
of the wages of a workman within the 
meaning of S. 60 (1) (h). ('59) 63 Cal WN 
207 * AIR 1962 Ker 63 (64): 1961 Ker LT 
796. (When the payment of bonus is contin- 
gent upon the accrual of profits such bonus 
is not part of the wages of the workmen 
within the meaning of S. 60 (1) proviso 
Cl. ^), and is not exempt from attachment) 

[See AIR 1963 Puni 478 (479): 65 Pun 
LR 679. (Bonus payable to employee under 
an agreement is wages within S. 60 (1), Pro- 
viso (h).) • AIR 1959 Mys 96 (98): 36 Mys 
LJ 204. (Where it is clear from an award 
made in an Industrial Dispute that the 
bonus paid under the award was not intend^ 
ed as an ex gratia payment but was intended 
to be an addition to the actual wages paid 
it becomes a part of the wages and there- 
fore not attachable in execution of a de- 
cree.) ] 


(10) “Labourer" within the meaning of Cl. 
) of sub-s. (1) is one who does or is ex- 
■cted to do that class of work which re- 
lires manual labour. A junior operator in 
boiler house, who according to the Boilers 
't of 1923, requires technical qualification 
id skill and whose duties show that his 
not manual labour, does not come wi^- 
the meaning of labourer m S. oO (h); 
160 Ker LT 483: 1960 Ker LJ 467. 
881) 5 Bom 132; AIR 1942 Bom 191; AIR 
146 Bom 102 and AIR 1957 Mad 773, 


(11) Labourer — Person doing manual 
work requiring skill acquired as a result of 
training while on job held not labourer 

AIR 1964 Pat 443 (443. 444) (DB). 


12) “Wages” — Meaning — Term in- 
des also gratuity payable to a workman 
the termination of his employment 
finition of ‘Wages' in special Acts such 
Payment of Wages Act a936), Minimum 
iges Act (1948), etc., does not govern 
matter — It is the general mea^g ol 
I term having regard to the objects ot 
60 (1) (h) that ought to govern the mat- 
. AIR 1962 Madh Pra 361 (362, 363): 
^3 Jab LJ 33 • AIR 1965 Madh Pra 42 
): 1965 MPLJ 276 (DB). 
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object to its attachment. AIR 1962 Cal 169 

(173); 65 Cal \VN 848 (DB). 

(20) Railway provident fund standing to 
credit of subscriber — Decree against his 
wife prior to his death for joint debt of 
herself and deceased subscriber — Fund is 
immune from liability of attachment. AIR 

1965 Mys 303 (305); (1965) 1 Mys LJ 35. 

18. Allowances of public oflRcers, etc. — 
Clause (1). — (1) Dearness allowance re- 
ceived by private employee is not c.xempt 
from attachment. AIR 1946 Bom 102 (103, 
104); ILR (1945) Bom 899 (DB). 

(2) Dearness allowance must be deemed to 
be part of “salary" unlike travelling allow- 
ance, housing allowance etc. AIR 1957 Mad 
622 (622); ILR (1958) Mad 201. 

[See also AIR 1959 Mad 79 (80). (Notifi- 
cation of Stale Government under cl. (1) cx- 
epmling from attachment dearness allowance 
is not applicable to non-Government ser- 
vants or decree for maintenance.)] 

(3) Bihar Government has exempted dear- 
ness allowance paid to a government ser- 
vant from attachment. AIR 1956 Pat 159 
(160); 34 Pat 406 (DB). 

19. Merc expectancy or other contingent 
or possible right — Clause (in). — (Ij Mere 
contingent right though transferable inter 
vivos is not attachable. AIR 1957 SC 255 
(259); 1957 SCR 77. 

[See AIR 1960 Mad 347 (347); (1960) 2 
Mad LJ 135, (Interest of widow in joint 
[lunily property devolving on her under 
S. 3 (2) of Hindu Women’s Rights to Pro- 
perty Act, 1937.)) 

(2) An expectancy of succession by survi- 
vorship, or other merely contingent or 
possible right or interest, cannot be attach- 
ed in execution. AIR 1939 PC 6 (7); 32 
Sind LR 963: ILR (1939) Bom 36. (Confirm- 
ing AIR 1936 Sind 65: 30 Sind LR 50.) * 
(’31) AIR 1931 Oudh 398 (399) (DB). 

(3) Right of Hindu reversioner to succeed 
to properties inherited by Hindu widow or 
other Hindu Woman cannot be attached. 
(1899) 21 All 71 (80); 25 Ind App 183 
(PC). (25 Cal 778, Overruled.) ® 2 Ind Jur 
(NS) 277 (FB) • (1898) 22 Bom 984 (985, 
986) (DB) • (1902) 29 Cal 355 (301, 363) 
(DB) • (1866) 6 Suth WR 34 (34) (DB) • 
(1871) 7 Beng LR 341 (345, 346) (FB) • 
(1882) 10 Cal L Rep 61 (65) (PC) • (1906) 
29 Mad 120 (120) (DB). 

(4) Right of son to succeed to his 
fathers specific share of property by survi- 
vorship cannot be attached and sold. (1867) 
8 Suth WR 253 (254) (DB). 

(5) Chance of Mahomendan heir apparent 
to succeed to property of owner, cannot be 
the subject of a sale or attachment. 1894 
Pun Re No. 58, p. 185 (188) ® (1909) 1 Ind 
Cas 590 (591) (Cal) • (1907) 31 Bom 165 
(171) (DB). 

(6) Interest in the pre-empted property of 
successful pre-emptor who has not paid pre- 


emptive price cannot be attached. (1906) 28 
AII^383 (384) (DB). 

(7) Right of Mulgeni tenant in South 
Cunara to compensation for improvements 
is a contingent and inchoate right. AIK 
1919 Mad 864 (864) (DB). 

(8) Interest of coparcener in Hindu joint 
family property is not a merely contingent 
or possible right or interest. AIR 1942 Mad 
97 (99) (DB). 

(9) Vested remainder not being a mere 
expectancy though liable to be displaced can 
be attached and sold. .•MR 1936 Cal 802 
(803): ILR (1937) 1 Cal 583 (DB) ® (1908) 
32 Bom 172 (177) (DB) (1891) 18 Ca) 
164 (177): 17 Ind App 201 (PC) ® AIR 1930 
Rang 184 (185) (DB) * (1868) 10 All 462 
(466) (DB). 

(10) A beneficial interest which judgment- 
debtor possesses under trust deed provided it 
is also a vested interest can be attached in 
execution. AIR 1957 SC 255 (259); 1957 SCR 
77. 

(11) Reversionary interest vesting in Hindu 
widow after .she alienates her husband’s pro- 
perty without legal necessity can be attach- 
ed in execution of decree for debt due bv 
husband. AIR 1916 Mad 347 (350); 59 Mad 
565 (DB). 

(12) Vested interest does not cease to be 
so merely because person in whom it is 
vested will be entitled to receive the pro- 
perty at a future date. AIR 1943 PC I2I 
(123); ILR (1943) Kar (PC) 117 ® (1912) 13 
Ind Cas 795 (795) (DB) (Mad) • AIR 1926 
Mad 371 (373) (DB). 

(13) Because the property is the subject 
of an existing suit vested intere.st therein 
does not cea.se to be so. (1873) 19 Sulb WR 
132 (133) (DB). 

(14) Resulting trust is not a mere ex- 
pectancy or contingency. (1899) 1 Bom LR 
303 (307). 

(15) Ri^t of judgment-debtor to surplus 
amount of sale proceeds deposited in Court 
pending confirmation of sale held in execu- 
tion of mortgage decree is not a contingent 
interest contemplated bv this clause. AIR 
1937 Nag 391 (392): ILR (1938) Nag 402. 

(16) The testator by will gave a certain 
amount to his son. His wife was directed to 
pay the amount after the death of the testa- 
tor when his son attained the age of 35 to- 

S ether with interest due from the date of 
le death of the testator. The will further 
provided that if she felt that the son would 
waste the money she was given the option to 
pay the yearly interest. 

Held, that the amount was an outright 
mft and there was an immediate vesting of 
the amount. Only the payment was defer- 
red to a future date. The stipulation for 
interest also showed, that a present gift was 
intended. The amount was therefore, not 
exempt from attachment under S. 60 (1) 
(m). 1960 Ker LT 705: 1960 Ker LJ 501. 
(50 Mad LJ 79, Foil.) 

(17) Properties charged under mainte- 
nance decree — Charge is not extinguished 
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Section 60 — Note 19 (contd.) 
even if property is sold in execution to 
satisfy claims of arrears of maintenance — 
Liability for future maintenance still attaches 
to property — No waiver for estoppel of 
rights of maintenance can be inferred from 
omission to mention charge in sale procla- 
mation in execution of charge decree. AIR 
1967 Mad 126 (127): (1966) 2 Mad LJ 245. 


20. Right to futiu-e maintenance — 
Clause (n). — (1) Judgment-debtor’s right 
to future maintenance cannot be attached 
in execution of decree. AIR 1957 Andh 
Pra 216 (220): ILR (1955) Andhra 
370 (DB) * 1954-2 Mad L Jour 516 (519) " 
AIR 1952 All 662 (665): ILR (1951) 1 All 
740 (DB) ® AIR 1952 Pat 78 (80); 30 Pal 
1146 (DB) • AIR 1950 Orissa 220 (224) 
(DB) * AIR 1937 Nag 202 (203) * AIR 
1917 Mad 79 (82): 40 Mad 302 (DB). 

[See however AIR 1942 Oudh 410 (411, 
412): 18 Luck 147 (DB).] 

(2) Right to maintenance is a personal 
right and which in accordance with public 
policy ought to he inalienable. AIR 1952 
All 662 (665); ILR (1951) 1 All 740 (DB) 
* AIR 1957 Andh Pra 215 (220): ILR (1955) 
Andhra 370 * AIR 1942 Oudh 410 (411); 
18 Luck 147 (DB) * AIR 1933 Bom 350 
(351): 57 Bom 507 (DB). 

(3) Hereditary right of maintenance which 
is not mere personal right but alienable one 
can be attached in execution. AIR 1957 
Andh Pra 215 (220); ILR (1955) Andhra 
370 (DB) • AIR 1947 Pat 404 (405): 25 Pat 
705 (DB) • AIR 1942 Oudh 410 (411): 18 
Luck 147 (DB) * AIR 1936 Oudh 76 (79) 
(DB) * (1907) 30 Mad 279 (280) (DB) • 

1884) 10 Cal 521 (522) (DB) * AIR 1921 
Oudh 164 (165): 24 Oudh Cas 250 * AIR 
1931 PC 160 (161): 58 Ind App 215: 59 


Cal 1. 

(4) Interest in property transferred in lieu 
of maintenance is not exempt from attach- 
ment. AIR 1938 Nag 269 (270): ILR 1939 
Nag 679 • AIR 1937 Nag 202 (203) ® 1883 
All WN 9 (10) (DB) * AIR 1916 Mad 833 
(834) (DB) ® AIR 1925 All 297 (298) (DB) 
“ (1905) 32 Cal 683 (689) (DB) * (1909) 36 
Cal 943 (952): 36 Ind App 176 (PC) ♦ (1906) 
33 Cal 1158 (1162) (DB). 

(5) Property transeferred in lieu of main- 
tenance but restricted in its enjoyment to 
grantee personally is not a saleable property 
attachable under section. AIR 1917 Mad 
624 (624) (DB) ® AIR 1923 Bom 276 (277): 

47 Bom 597 (DB). 

(6) Right of mortgagor under terms of the 
usufructuary mortgage to receive periodica 
payment for maintenance is not 

from attachment. AIR 1935 /Sm i 

[But see AIR 1942 Oudh 410 (411) (DB).] 


(7) Right to maintenance mav m a case 
be enforceable against a particular fimd or 
interest in land or maintenance may be pay- 
able out of a particular estate but shll it 
will not be an interest in the proper^, so 
to take it out of application of the clause. 
(1910) 7 Ind Cas 80 fse) (DB) (Cal) • AIR 


1925 PC 176 (176): 47 All 385; 52 Ind App 
262 * AIR 1960 Pat 360 (360): 1960 BLJR 
299 (DB). 

(8) Annuity charged upon estate is pro- 
perty which can be attached. AIR 1936 Lab 
55 (58): 17 Lah 378 (DB) ® (1912) 17 Ind 
Cas 284 (286) (DB) (Cal) « (1901) 23 All 
164 (165) (DB). 

(9) Attachment of arrears of maintenance 
which have fallen due is not prohibited. AIR 
1950 Orissa 220 (221) (DB) • (1910) 38 Cal 
13 (23) (DB) • (66) 6 (Suth WR (Misc) 
64 (64) (DB) * AIR 1965 Punj 79 (80): 
1965 (1) Cri LJ 203 : 66 Pun LR 1111. 
(If the maintenance granted under Sec- 
tion 488 of Criminal Procedure Code has not 
been realised by the person held entitled to 
it, it remains a right of future maintenance 
within the meaning of clause (n) of the Pro- 
viso to sub-sec. (iT of S. 60 of the Code of 
Civil Procedure.) 

(10) Arrears of maintenance under order 
of Criminal Court under S. 488 of Criminal 
Procedure Code are not attachable. AIR 
1935 Cal 578 (579, 580): 62 Cal 404 (DB). 

[See however AIR 1960 Andh Pra 353 
(354): (1959) 2 Andh WR 524. (Property 
granted to maintenance holder in lieu of 
maintenance — Property relinquished in 
favour of grantor in lieu of payment of 
maintenance — Property is not subject to 
attachment and cannot vest in Ofhcial Re- 
ceiver on insolvency of maintenance hol- 
der.) ] 

(11) Attachment of maintenance allow- 
ance or a portion of it, as it falls due, is 
not attachment of a right to future main- 
tenance. Executing Court is not baned in 
the circumstances of any case, from restrict- 
ing exemption to maintenance pure and sim- 
ple and denying it to what is in its opinion 
in excess of maintenance. AIR 1954 Mad 
946 (947). 

(12) Although right of judgment-debtor to 
reside in particular house is exempt from at- 
tachment there is no bar to appointment of 
a receiver to realise rents of house not oc- 
cupied but let out by judgment-debtor and 
apply them in discharge of decree. AIR 
1937 Lah 433 (434): ILR (1937) Lah 486 
(DB). 

(13) Land belonging to judgment-debtor 
although required for his and his family’s 
maintenance is not exempt from attachment. 

AIR 1936 Lah 448 (448). 

(14) Pocket money not being maintenance 
is liable to attachment. 1945 AMLJ 12 (13). 

(15) General declaration of unattachabi- 
lily by statute in respect of future ri^t of 
maintenance cannot oe construed as nulli- 
f>'ing charge expressly created by O. 33, 

R. 10 for specific and limited purpose. AIR 
1950 Orissa 220 (224) (DB). 

(16) This clause does not control the pro- 
visions of O. 33. R. 10. AIR 1955 Punj 22 
(24): ILR (1955) Punj 122 (DB). 

(17) Section 60 (1) (n) C. P. Code says 
that a ‘right to future maintenance 

be attached, '^e expression ‘right to future 
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Section GO — Note 20 (contd.) 
maintenance need not be given a restiicled 
interpretation and hence not to apply Uj 
cases where the right to stK-h maintenance 
is derived by a document or a decree. 

The right to maintenance need not l)e 
founded on family relationship or under per- 
sonal law. The deciding factor is whether 
the right is a right to future maint<*nance 
and not whether tlu* right is created for 
the first time or is in lien of a pre-e.\i.sting 
right under personal law. If the Court con- 
cludes that the amount payable in future is 
maintenance, it is not attachable. (1969) 1 
Andh WR 299: (1968) 2 Andh LT 274. 

(18) Decree passed in favour of plaintill 
for future maintenance in suit filed in forma 
pauperis — Plaintiff made liable to pay the 
court-fee payable on the plaint — Execu- 
tion for recovery of the court-fee should 
not be levied against the right of future 
maintenance which is exempt from attach- 
ment, even by the appointment of a receiver 
to realise tlie amount payable under the 
maintenance decree. (1964)2 Andh VVR 388. 

(19) Where the decree passed before the 
amendment of 1956 provided for a recur- 
ring right to recover future maintenance, 
the point of time at which the attachment 
under Cl. (i-a) was effected would be the 
material date and the recovery of arrears 
for the years subsequent to the amendment 
of 1956 would be regulated by the amend- 
ed clause and not by the provision of tlie 
Code as it was prior to the amendment. 

(1964) 1 Andh WR 264: (1964) 2 Andh LT 
133. 

(20) Where a decree for maintenance is 
passed prior to the amendment of the Code 
in 1956 an assumption cannot be made that 
the judgment-debtor lias a vested right to 
exemption from attachment under the un- 
amended Code. Section 60 (1) of the Code 
embodies a saving clause referring to the 
particulars stated in the proviso. The sav- 
ing clause confers no right of exemption 
from attachment and, therefore, it cannot 
be said that the proviso confers such a 
right, apart from the fact that a right has 
to be conferred clearly and unequivocally 
by statute. (1964) 1 Andh WR 264; (1964) 
2 Andh LT 133. 

(21) The effect of the amendment of Sec. 

60 (1), Civil P. C., introduced by the. 
Amendment Act (66 of 1956) is to rendei 
liable two-thirds of the salary in execution 
of any decree for maintenance whereas prioi 
to the amendment salary to the extent of 
the first himdred rupees and one half of 
the remainder shall not be liable to attach- 
ment and sale. The amended provision 
which is procedural, applies even to decrees 
passed prior thereto. Further, the decree foi 
maintenance, in the instant case, provided 
for a recurring right to recover future 
maintenance and the point of time at which 
the attachment was effected would he the 
material date. (1964) 1 Andh WR 264: 

(1964) 2 Andh LT 133. 

[Vol. 2.] 3 A. M. 62 


(22) flow and in what way a maintenance 
di CR'e-holder .should proceed to realise what 
she «il)taiiu'd under the decree appears 
more i>iot<'dinal than otherwise. Thus Cl. 
(>-a) oi the proviso, which is procedural, 
applies even to decrees passed prior to the 
amendment of 1956 and is. therefore, re- 
trospective. (1964) 1 Andh WR 264: (1964) 
li Andh LT 133. 

21. Moveable properly exempt from sale 
for arrear of land revenue — Clause Ip). — 

(1) Clause has no application to itnoveable 
property. AIR 1935 Pesh 113 (114). 

22. Explanation II — Salary, meaning 
of. — (1) Before Amending Act of 1937 
added the Explanation daily remuneration ol 
counsel chiirged by Government to conduct 
civil litigation on its behalf, was held to be 
“salarv” of a public servant. .-MR 1939 Pat 
77 (SO): 17 Pat 706 (DB). 

(2) Salary under Explanation means the 
ff>tal gross salary including amounts which 
are recovered by deductions from the salary. 
AIR 1913 Lah 60 (61. 62): ILR (1944) Lah 
63 (DB). 

(3) Profits accruing to ghatwal fronj his 
estate are not “salary”. .AIR 1939 Pat 242 
( 244 ) (DB). 

23. Objections to attachment. — (1) De- 
cree-holder is not precluded from taking any 
of his iudgment-dehtor's properties in execu- 
tion of hi.s decree merely because he has a 
lien on particular properties. (1872) 4 NWP 
fiCK 99 (100) (DB). 

(2) Because judgment-debtor denies inte- 
rest in the pnmerlics decree-holder will not 
be precluded from e.xccuting decree. (1866) 

I Agra 169 (171). 

(3) Decree-holder effecting wrong attach- 
ment, will he liable in damages, though he 
may have acted in good faitn. AIR 1925 
Nag 390 (391). 

(4) Person claiming exemption from at- 
tachment should prove circumstances en- 
titling him to do so. AIR 1942 Lah 153 
(157): ILR (1942) Lah 559 (FB) ® (1903) 
28 Bom 125 (128) (DB). 

(5) Party to order for sale or one who was 
aware of it but has not objected to the at- 
tachment cannot object to the attachment 
after sale. AIR 1946 Pat 309 (310) (DB) * 
AIR 1944 Mad 548 (548, 549): ILR (1945) 
Mad 211 (DB) ® AIR 1931 All 112 (113): 
52 AM 1027 (DB) • AIR 1918 All 305 (306): 
40 All 680 (DB) • (1913) 37 Bom 415 (425) 
(DB) • AIR 1936 Bom 315 (317, 319) (DB) 

• AIR 1934 Nag 82 (83): 30 Nag LR 135 

• (1905) 9 Cal WN 972 (973) (DB) * (1907) 
34 Cal 199 (206) (DB). (9 Cal WN 972. 
Followed.) * AIR 1926 Mad 12 (13) (DB). 

(9 Cal WN 972 and AIR 1918 All 305: 40 
All 680. Followed.) ® AIR 1931 Bom 446 
(447) (DB). 

[See also AIR 1942 Lah 153 (157, 158, 
160): ILR (1942) Lah 559 (FB). (AIR 1939 
Lah 113; ILR (1939) Lah 103, Overruled.)] 

[But .see AIR 1939 Lah 256 (257) • AIR 
1935 All 1016 (1017): 58 All 360 (DB).] 
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61. [New] Partial exemption of agricultural produce. — The a[b[State] Government] 
"] may, by general or special order published in the tJ[OfficiaI Gazette], 
declare that such portion of agricultural produce, or of any class of agricultural 
produce, as may appear to the ^[^[State] Government] to be necessary for the pur- 
pose of providing until the next harvest for the due cultivation of the land and for 
the support of the judgment-debtor and his family, shall, in the case of all agri- 
culturists or of any class of agriculturists, be exempted from liability to attachment 
or sale in execution of a decree. 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, 

•^or “Local Government”. 

[b] Substituted for “Provinciar* by A.L.O., 1950 (26-1-1950). 

[c] Ihe words "with the previous sanction of the Govemor-General-in-Council” were 
omitted by the Devolution Act, 1920 (XXXVlll of 1920), S. 2 and Sch. Ft, I. 

[d] Substituted l>y A.O.. for “Local Official Gazette”. 

OBJECTS AND REASONS 


“Clause 01. — The words "be exempted 
from liability to attachment or sale in exe- 
cution of a decree” have been substituted 
for the words’ ‘be released from attachment 
and sliall be free from liability to sale in 


execution of a decree* in order to make it 
clear that Ihe exemption extends to pro- 
duce which has been hypothecated.” 

— S. C. R. 


Section 60 — Note 23 (contd.) 

(6) One who was not such a party to or 
was not aware of the proceedings which 
ended in the order for sale can object to 
the attachment even after sale. AIR 1942 
Lah 153 (159); ILR (1942) Lah 559 (FB). 

(7) Sales by Collector — Objection to at- 

tachment carmot be taken after the sale by 
one who was pary to order for sale or was 
aware of it. But such objection can be taken 
by one who was neither. (1900) 22 All 108 
(110) (DB). j . u 

(8) Objection to attachment need not be 

taken at earliest possible stage in execution 
proceedings. (1936) 38 Pun LR 669 (669, 

670) • AIR 1935 Lah 942 (943) * AIR 1930 
All 727 (729) (DB) • AIR 1930 Nag 11 
( 12 ). 

(9) In cases of attachment before judg- 
ment objection to attachment can be taken 
aRer decree is passed. (1951) 3 Pepsu LR 
710 (717. 718) ^ (1911) 38 Cal 448 (450) 

^™ee (1969) 1 Mad LJ 386: 81 Mad LW 
523. (Attachment before judgment merging 
with attachment after judgment — Second 
claim petition maintainable.)] 

(10) Objection under proviso (c) to S. 60 

( 1 ) Can be raised by judment-deblor at 

the time of attachment as wdl as sale. 1962 
Ker LT 675: 1962 Ker LJ 668. 

(11) Constructive res judicata — Applica- 
bility to execution proceedings — Notice ot 
attachment of particular property not given 
{Q T p — Objection to attachment under 

Section ’60 (1). Proviso (c) not raised — 
Objection not res judicata at subsequent 
stage of execution proceedings. 1962 Ker 

LJ 668. 

(12) Applicants objecting to attachment on 
ground that they did not come into posses- 
sion of any property of deceased and that 
their property cannot be attached under 
Section 80 (c) — Executing Court must 
first decide whether applicants were in pos- 


session of any property of deceased and 
then decide question of exemption under 
Seclitm 60 (c). Madh B LJ 1955 (HCR) 
2228. 

24. Waiver of benefit of section.— ^1) 
Benefit conferred by section is based on 
public policy and cannot be waived by 
judgment-debtor. AIR 1952 All 680 (681) 
• AIR 1951 Simla (Punj) 225 (227) * AIR 
1950 Bom 155 (157, 158): ILR (1950) Bom 
185 (DB) * AIR 1950 Mad 402 (404) * 
AIR 1950 Mad 114 (116) • AIR 1941 Bom 
389 (392): ILR (1941) Bom 415 (DB) * 
AIR 1942 Mad 391 (391, 392): ILR (1942) 
Mad 340. 

[But see AIR 1948 Nag 391 (394): ILR 
(1948) Nag 530 (DB) • AIR 1944 Mad 548 
(548. 549): ILR (1945) Mad 211 (DB) ® 
AIR 1927 Pat 233 (233): 6 Pat 254 (DB) 
® AIR 1920 Cal 424 (425) (DB) • AIR 
1952 Pat 78 (80): 30 Pat 1146 (DB) * AIR 
1935 Lah 164 (164) (DB) • AIR 1927 Pat 
233 (233): 6 Pat 254 (DB) * AIR 1920 

Cal 424 (425) (DB).] 

(2) In Punjab, by express provision ot 
Section 35, Punjab Relief of Indebtedness 
Act (VII of 1934) an agreement to waive 
benefit of any exemption under section is 
void, hence benefit of section cannot be 
waived. AIR 1944 Lah 168 (168) (DB). 
(AIR 1943 Lah 268 and AIR 1941 Bom 389 
(FB), Foil.) ® AIR 1943 Lah 268 (274); AIR 
1944 Lah 379 (FB). (AIR 1933 Lah 251; 
AIR 1939 Lah 316; AIR 1939 Lah 539 
and AIR 1940 Lah 65, Overruled; AIR 
1940 Lah 126 and 42 Pun LR 261, must 
also be deemed as Overruled — AIR 1935 
Lah 164 is no longer good law as it was 
decided before amendment.) 

SECTION 61 — NOTE 1 

(1) Exemption of agricultural produ^ 
from attachment under Section 61 is OTiy 
partial while under Order 38, Rule 12 itjs 
complete. AIR 1962 Ker 261 (263)- Iwl 
Ker LT 946. 
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62. Seizure of properly in dwelling-house.— (1) No person executing any 
process under this Code directing or authorizing seizure of moveable property shall 
enter any dwelling-house after sunset and before sunrise. 

(2) No outer door of a dwelling-house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment-debtor and lie refuses or in any 
way prevents access thereto, but when tlie person executing any such process has 
duly gained access to any dwelling-house, he may break open the door of any 
room in whicli he has reason to beheve any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a woman 
w'ho, according to the customs of the country, does not appear in public, the per- 
son executing the process shall give notice to such woman that she is at liberty 
to withdraw; and, alter allowing reasonable time for her to withdraw and giving 
her reasonable facility for withdrawing, he may enter such room for the purpose 
of seizing the property, using at the same time every precaution, consistent with 
these provisions, to prevent its clandestine removal. 

[1882 and 1877, S. 271; See O. 21, R. 43.] 


OBJECTS AND REASONS 


“Clause t)-- — Till* i'oiiiniilloe have in- 
.’‘crletl a new provisi«'n to aiUluirise tin* 
breaking open ol the outer {hn)r of a judg- 
inent-dcblor's house. They <lo not think 
that it would be sale to c.xlend the opera- 


tion oI this provision to the house of a 
-slianger. " — S. O. R. 

“Clause 02 has been brought into line 
willi clause as now amended.” 

— S. C. U. 


63. Property attached in execution of decrees of several Courts.— (1) Where 
proi)erty not in the custody of any Court is under attachment in execution of 
decrees of more Courts than one, the Court which shall receive or realize such 
property and shall determine any claim thereto and any objection to the attach- 
ment thereof shall be the Court of highest grade, or, where there is no difiFerence 
in grade between such Courts, the Court under whose decree the property was 
first attached. 


(2) Nothing in this section .shall b 
taken by a Court executing one of such 

[1882 and 1877. S. 285; See Order 

SECTION 62 — SYNOPSIS 

1. Scope. 

2. “Dwelling-house.” 

3. Damages for wrongful seizure. 

1. Scope. — (1) A seizure of moveables 
will not be invalidated by the fact that the 
bailiff entered the house, which had been 
closed, after the same had been opened by 
a certain person who gained entrance into 
it by getting over the roof. AIR 1915 Mad 
320 (321) (DB). 

(2) The particular room in question need 
not be in the occupancy of the judgment- 
debtor. It is sufficient that the aecree- 
holder or the person making the attachment 
should consider that there may be property 
of the judgment-debtor in that room. AIR 
1935 All 490 (491). 

2. “Dwelling house.” — (1) A shop or a 
godown is not a ‘dwelling-house', (1879) 3 
Bom 89 (90) (DB). 

(2) A store-house or barn standing at a 
distance from a dwelling house and not 
forming parcel of it is not a ‘dwelling house. 
(1871) 8 Bom HCR (AC) 127 (129) (DB). 

3. Damages for wrongful seizure. — (1) A 
hailiff who breaks open the doors of a 
house belonging to a third person in execu- 


deemed to invalidate any proceeding 
decrees. 

21J 

tion of a decree against the judgment-debtor 
is a trespa.sser, if it turns out that the per- 
.son or goods of the debtor are not in the 
house. (1870) 7 Born HCR (Crown Cas) 83 
(86) (DB). 

(2) The attaching creditor will be liable 
in damages to tlic person injured by unlaw- 
ful attachment though he may have acted 
bona fide without malice and under mistake. 
(1878) 3 Born 74 (83) (DB) • AIR 1916 
Cal 428 (429, 431): 43 Cal 511 (FB) • 
(1890) 17 Cal 436 (443): 17 Ind App 17 
(PC). (Attachment before judgment of goods 
not belonging to the judgment-debtor.) ® 
AIR 1929 Lah 200 {2()1). (Attachment in 
execution of property of stranger.) • AIR 
1925 Nag 390 (391). (Do.) 

SECTION 63 — SYNOPSIS 

1. Scope, object and applicability. 

2. “Is under attachment.” 

3. “Shall receive or realize.” 

4. Claim or objection. 

5. “Court of highest grade.” 

6. Sub-section (2). 

7. Procedure when inferior Court sells 
property. 

8. Appeal. 
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TOPIC INDICATOR 

Attachment by Courts of different grades 
— Validity of sale by inferior Court 
— See Notes 6 and 7. 

Attachment by Courts of same grade — 
Validity of sale by one — See Note 
5. 

Attachment by Revenue and Civil Courts 
— See Note 1. 

'‘Decrees of more courts than one” — See 


(2) Where immovable property which is 
under attachment is sold for arrears of land 
revenue, the attachment does not cease but 
fastens itself to the balance of the sale 
proceeds that remains after paying the 
revenue. AIR 1937 Nag 80 (83): ILR (1937) 
Nag 219. 

(3) A charging order under Order 21» 
Rule 49 should be deemed to be an attach- 
ment for the purposes of this .section. AIR 
1947 Lah 13 (17): ILR (1947) Lah 417 (FB). 


Note 1. 

Effect of non-compliance with sub-s. (1) 
— See Note 6. 

Rateable distribution — See Notes 4 and 
.i 7 and Section 73. 

1. Scope, object and applicability. — (1) 
The object of the section is to avoid con- 
flicting claims which might arise out of the 
attachment and sale of the same property 
bv different Courts. AIR 1946 Nag 170 
(172): ILR (1946) Nag 400 * AIR 1957 
Mad 159 (159) ® AIR 1921 Pat 140 (141): 
6 Pat L Jour 332 * 1963 Jab LJ 769 (771): 
® AIR 1960 Bom 230 (232): 61 Bom LR 
1665 (FB). 

(2) This section deals merely with proce- 
dure and does not affect the substantive 
riclits of the decree-holders inter se. Alfj 
1914 Mad 454 (455) (DB) » (1894) 21 Cal 
200 (203) • AIR 1935 Bom 176 (177): 59 
Bom 310 (DB). 

(3) Section does not affect the jurisdic- 
tion of Courts. (1907) 34 Cal 836 (838) 
(DB) * (1898) 22 Bom 88 (92) (DB) ® AIR 
1961 Andh Pra 298 (300): (1961) 1 Andb 
WR 218 (DB). 

(4) The words “property not in the cus- 
tody of any Court' 'includes immovable 
property. 1881 Bom PJ 210 (DB) * (1884) 

^ [Biif tee ^f?88l™7' Cal 410 (413) (DB).] 

(5) The section will not apply to attach- 
merits made by a Civil and ^so by a R®ve- 
nue Court. AIR 1921 All 142 (143): 43 
All 612 (DB). 

(6) The section applies also to a c^e 
where the property nas been attached by 
different Courts though the decrees have 
been passed by the same Cowt ^R 193b 
Mad 797 (799): 59 Mad 1028 (DB). 

(7) This section applies Small Cai^e 
Courts also. (1895) 19 Bom 127 (129) (DBX 

The term ‘Court’ used in Section 63, 
means a Court to which the Code applies 
Sid the Registrar of Co-operahyc Societies 
is not a Court of this kind although hiS 

attachment .order has the r 

effect as the attachment order of a compe- 
tent Civil Court. AIR 1965 Assaoi^21 (25b 
ILR (1965) 17 Assam 140 (DB) (19bb; 
2 Andh WR 177 (179). 

2 "Is under attachment.”— (1) Wh^e a 
valid attachment is made only by one Court 
and an attachment by the superior Court is 
void the section has no application. AIR 
1946 Nag 170 (172): ILR (1946) Nag 400. 


3. “Shall receive or realize.” — (1) 'These 
Ni'ords will include the sale of the attached 
property. AIR 1939 Mad 169 (170): ILR 
(1939) Mad 248 (DB). 

[See AIR 1947 Lah 13 (18): ILR (1947) 
Lah 417 (FB).] 

4. Claim or objection, — (1) Section con- 
templates only such claims and objections 
as can be summarily decided in execution 
proceedings. (1909) 3 Ind Cas 105 (108) 
(DB) (Cal). 

(2) The section docs not indicate that the 
Court should suo motu ascertain who are 
the various claimants to the property at- 
tached. AIR 1941 Mad 125 (126). 

(3) Words “any claim” in Section 63 in- 
clude claim for rateable distribution under 
Section 73. AIR 1937 Nag 80 (83): ILR 
(1937) Nag 219. 

5. “Court of highest grade.”— <1) 'The 
grade of any Court depends upon the pecu- 
niary or other limitations of jurisdiction of 
(he particular Court. AIR 1931 Nag 127 
(127) (DB) * AIR 1957 Cal 648 (649) • 
AIR 1936 Nag 270 (270): ILR (1937) Nag 
122 ® AIR 1963 Raj 224 (224): 1963 Raj 
lAV 254. 

[See AIR 1947 Lah 13 (18): ILR (1947) 
Lah 417 (FB).] , , . j 

(2) A District Court is of a higher grade 
than a Subordinate Judge's Court. AIR 1922 

Mad 3 (4, 5). , . ^ . f 

(3) Subordinate Judge s Court is ot a 
higher grade than that of the District Mun- 
sif (1902) 29 Cal 773 (778) (DB) • AIR 
1957 Cal 648 (649) * AIR 1936 Lah 519 

(520). 

(4) The Small Cause Court is inferior in 
grade to the Subordinate Judge's Court. 
ri895) 19 Bom 127 (129) (DB). 

^5) The Court of a Munsif must be re- 


garded as a Court of higher grade than 
a Court of Small Causes. (1894) 16 All 
11 (16) (FB). 

[See also AIR 1938 Oudh 12 (14). (Court 
of Civil Judge is superior to a Small Cause 
Court.) • AIR 1963 Raj 224 (224): 1963 
Raj LW 254. (Rajasthan Court of Additional 
Civil Judge is superior in grade to Judge 
of Court of Small Causes — ILR 16 All 14 
(FB), Rel. on.)] fF 

(6) Court of Civil Judge in Rajasthan-^ 
of higher grade than that of an Additional 
Munsiff. AIR 1968 Raj 296 (297): 19« 
Raj LW 430. 

6. Sub-section (2).— (1) A sale in contra- 
vention of the section will be protected inde- 
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64. Private alienation of property after attachment to be void. — Where an 
attachment has been made, any private transfer or delivery of the propeity attach- 
ed or of any interest therein and any payment to the judgment-debtor of any debt, 
dividend or other monies contrary to such attachment, shall be void as against all 
claims enforceable under the attachment. 

Explanation. — For the purposes of this section, claims enforceable under an 
attachment include claims for the rateable distribution of assets. 

[1882 and 1877, S. 276; 1859, S. 240. See O. 21. R. 58.] 

OBJECTS AND REASONS 


“Clause 64, — .An expianalion has been 
added lo make it clear tlinl claims williin 


Section 63 — Note 6 (contd.) 
pendent of any question of notice either to the 
Court or to the purchaser. AIR 1919 Cal 545 
(546): 46 Cal 64 (DB) “ AIR 1935 Oudh 
154 (156) (DB) ♦AIR 1936 Mad 797 (798); 
59 Mad 1028 (DB) ♦ AIR 1961 Andh Pra 
298 (300): (1961) 1 Andh WR 218. 

[But see AIR 1921 Pat 140 (141): 6 Pat 
L Jour 332 (DB). (Sale would be invalid 
if it was held with notice of prior attach- 
ment by superior Court.) ® AIR 1934 Pat 
511 (513): 13 Pat 765 (DB). (Do.) * .AIR 
1965 Assam 21 (25. 29): ILR (1965) 17 
Assam 140 (DB). (When a Court knowingly 
violates Section 63 (1), Section 63 (2) is no 
protection.)] 

(2) Vyhere, after the sale by the inferior 
Court in contravention of the section, the 
property is sought to be sold by the superior 
Court, then the purchaser as a representa- 
tive of the judgment-debtor may apply to 
the superior Court under Section 47 to 
stop the sale. AIR 1924 Mad 889 (890) 
(DB).) 

[But see (1911) 9 Ind Cas 194 (194, 195) 
(DB) (Cal).] 

(3) Even if a sale is liable to be set 
aside for irregularities under Section 63, it 
cannot be impeached in collateral pro- 
ceedings, or by persons who are not parties 
to the proceedings. AIR 1917 Mad 602 
(603). 

(4) The order allowing set-off of the 
decretal amount must also he considered 
to be validated by the sub-section so a.s 

exempt the amount so allowed to be set 
off from the claims of other decree-holders 
for rateable distribution. AIR 1937 Cal 55 
(58) (DB). 

^ (But see AIR 1935 Bom 176 (177): 59 
Bom 310 (DB) ♦ AIR 1938 Mad 797 (798): 
59 Mad 1028 (DB) • AIR 1946 All 291 
(294): ILR (1946) All 346 (DB) ♦ AIR 1960 
Bom 230 (232): 61 Bom LR 1665 (FB). 
(AIR 1931 Bom 350, Overruled.) ] 

(5) Where an inferior Court sells the pro- 

perly and pays out the sale proceeds to the 
decree-ho laer in ignorance of an attach- 
ment in a pending execution proceeding of 
? Court the superior Court has no 

junsdiction to order restitution and rectify 

error. AIR 1930 Mad 699 (700). 

(6) Property attached by higher grade 
Lourt — Same property sold in pursuance 


the prolcrlion of Ihi-^ rhuisc include rl.nins 
tor r;ilo;«hlc distribution of nsscls.'’ 

— S. O. R. 

of charge created by decree subsequently 
by Court of lower grade without having 
notice of attachment — Property sold b>' 
lower grade court was sold under charge 
and not in execution of decree by attach- 
ment. AIR 1963 Giij 140 (141): (1963) 4 
Cuj LR 503. 

7. Procedure when inferior Court sells 
properly. — (1) \\1iere the inferior Court has 
sold the property, the superior Court should 
not re-sell it but should adopt the sale 

# e inferior Court and after getting 
the sale proceeds transferred to itself should 
distribute them ratenhiv among the decree- 
holders. AIR 1932 All 2 (3. 4): 53 All 
759 (DB) • AIR 1931 Bom 350 (352, 354): 

55 Bom 473 (DB) * AIR 1936 Cal 723 
(726): ILR (1937) 1 Cal 391 ® AIR 1936 
Mad 797 (798): 59 Mad 1028 (DB) ' 
1964 All LJ 602. 

(2) As to the procedure to l>e adopted in . 
getting such sale proceeds transferred to 
the superior Court, see the undermentioned 
ca.ses. AIR 1946 All 291 (294): ILR (1946) 
All 346 (DB) • AIR 1925 Bom 420 (422): 

49 Bom 655 (DB) * AIR 1935 Mad 988 
(994. 995) • AIR 1921 Pat 140 (142): 6 
Pat L Tour 332 (DB) * AIR 1936 Cal 723 
(726): ILR (1937) 1 Cal 391 ♦ AIR 1947 
Lah 13 (18); ILR (1947) Lah 417 (FB). 

8. Appeal. — (1) An order of the inferior 
Court refusing to proceed with the execu- 
tion on the grotind of pendency of execu- 
tion against the same properly in a superior 
Court is one under Section 47 and is ap- 
pealable as a decree. AIR 1917 Cal 182 
(182) (DB). 

SECTION 64 — SYNOPSIS 

1. Scope and object. 

2. ^'4Vhere an attacbmeol has been 

made.” 

8. Atlacbrocnt before Judgment. 

4. Effect of aflachment. 

5. Effect of removal of allacbment. 

6. Abandonment or dlseonllnuencc of 

attachment. 

7. Revival of attachment. 

8. “Private transfer or delivery of the 

property attached or of any Interest 

therein.” 

0. ‘'Contrary to such attachment.” 
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10. Transfer void only as aj<ainst claims 

enforceable under aftacbment. 

11. Explanallon. 

12. Effect of vesting order or winding up 

order after attachment. * 

13. Prior contract for sale of property. 

14. Objections to attachment. 

15. Waiver of benefit under fhe Section. 


TOPIC INDICATOR 

Alienation under irregular attachment 
— See Notes 2 and 10. 

Attachment after private alienation — 
See Note 11. 

Attachment hy prohibitory order — See 
Note 2. 

Attachment creates no charge — See 
Note 4. 

Attachment raised and restored later — 
See Note 5. 

Attachment subject to prior obligation— 
See Note 9. 

During continuance of attachment — 
See Note 5. 

Evidence and proof — See Notes 2, 14. 

Effect of adjudication — See Notes 4, 8 
and 12. 

Right of decree-holder to question trans- 
feP — See Note 10. 

Transfer to decree-holder — See Note 9. 

Transfer under O. 21, R. 83 — See 
^ o tc 0 

Transfer when not void. — See Notes 5 
and 8. 


. 1. Scope and objecl.— (1) Section 64 en- 

acts that a private alienation of property 
after attachment is void as against claims 
enforceable under the Attachment. (1902) 
6 Cal WN 57 (59) (DB) * AIR 1920 Mad 
626 (626) (DB). * ILR (1965) 1 All 99 

(103) (DB). 


(2) The object of the section is to pre- 
vent fraud on decree-holders and to se- 
cure intact the rights of attaching credi- 
tors. AIR 1940 Mad 385 (408) : ILR 
(1940) Mad 526 (FB) * AIR 1917 Cal 561 
(561) (DB) • (1906) 30 Bom 337 (339) 
(DB) • AIR 1916 Cal 927 (927) (DB). 

(3) It is immaterial for the application 
of the section whether the decree had or 
had not been passed before the time 
when the transfer was effected. AIK i«i/ 

Cal 561 (661) (DB). , 

(4) Whether the transferee acted m good 

faith or not is *5® r??** 23 

lion of S. 64. AIR 1919 Oudh 4 (7) . 23 

Olldh Cas 18 (DB). r O ri •hnnlH hp 

(6) The All 702 n07) 

.sfrictlv construed. ,(1883) 7 All 70^ 70/ 

(DB) * (1872) 14 Moo Ind App 548 (549) 

The proviMons of S. 64 cannot be ex- 
tended lo cases not contemplated by the 
sccUom AIR 1916 Cal 927 (928) (DB). 

r?) A transfer by a successful claimant 
after the dale of the claim order but be- 
fore institution of « O. 21, 

R. 03 is not prevented by the section. AIK 


1915 Mad 495 (497) : 38 Mad 536 (640) 
(DB). 

(8) The provisions of the section relate 
to execution and a suit by the attaching 
creditor to avoid an alienation made dur.. 
ing attachment is not maintainable. (1001) 
28 Cal 492 (497, 499) (DB). 


2. '*Where an attachmeul has been 
made.” — (1) The words “where an attach- 
ment has been made” show that the sec- 
tion has no application to transfers made 
before the attachment is levied. AIR 1942 
.Mad 522 (523) * AIR 1932 Sind 164 (166): 
26 Sind LR 158 (DB) ♦ AIR 1936 Nag 209 
(213, 214): ILR (1936) Nag 127 (DB) • 
(1966) 1 Mad LJ 413 : ILR (1966) I Mad 
600 (DB). 

(2) For S. 64 to have effect the mere 
fad that an order of attachment has been 
passed is not sufficient. (1966) 1 Mad LJ 
41.3: ILR (1966) 1 Mad 600 (DB). 

(3) An attachment takes effect not from 
the date of the Court's order but only 
from the date of its actual promulgation 
in the manner prescribed. AIR 1954 Bom 
251 (2.5.3): ILR (1954) Bom 695 (DB) • 
ILR (1954) Cut 394 (396, 397) * AIR 1946 
All 4.38 (442, 44.3): ILR (1946) All 788 
(DB) • AIR 1945 Cal 308 (310) : ILR 
(1945) 1 Cal 601 (DB). 


(4) No properly can be declared to be 
attached unless first, the order of attach- 
ment has been issued and secondly, in ex- 
ecution of that order the other things pre- 
scribed bv the rules in the Code have 
been done. AIR 1928 PC 139 (142): 61 
Mad 349: 65 Ind App 256 • (1866) 1 Mad 
LJ 413 : ILR (1966) 1 Mad 600 (DB). 

(5) Section 64 will not apply: — 

(a) where a transfer is made after an 
nrder of attachment but before it was 
actually effected. AIR 1955 Pat 231 /^M). 
3.3 Pat 256 (DB) * ILR ^ 853 ) 1 All 673 
(681) (DB) * AIR 1920 Mad 8M (807). 
42 Mad 844 (852, 853) (FB) * AIR 1829 
Bom 395 (396) : 53 Bom 851. 

(b) where the mode prescribed is not 

:omplied with. ILR ^^^ 3 ) 5 Rai 648 
(649) * ILR (1954) Cut 394 (394, 397) • 
\IR 19.53 Sau 127 (128) (DB) • AIR 1946 
\11 438 (442, 443) : ILR (1946) All 788 

DB) 

(c) where there is a material misdescrip- 

ion or other defect in the attachment. 
1881) ,3 All 698 (701) (DB) • (’85) 7 AH 
^31 (733) (DB) • AIR 1923 Mad 567 (568) 
DB). , . 

(d) where the order of attachment is 

illra vires or obtained collusively. lool 
vn WN 117 (118) (DB) • (1912) 14 Bom 
.R 511 (519, 520). . ^ , 

(6) Whether properly is or is not, at a 
•iven moment, under attachment is a 
luestion of fact, capable of absolute de- 
nonslration. AIR 1943 Nag 161 ^i83)- 
LR (1943) Nag 390 (DB) * AIR 1941 Pesh 
8 (20) (DB) * (1905) 8 Oudh Cas 409 

417) (DB). 

(7) An order for temporary injunction 
vould not amount to an order for altacn- 
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ment and S. 64 would have no application. 
.AIR 1954 All 422 (423) (DB). 

(8) Where there is evidence of attach- 

ment, in the absence of evidence to the 
contrary, it ought to be presumed that all 
necessar>’ formalities were complied with. 
AIR 1934 PC 217 (218) : 15 Lah 830 : 61 

Ind App 371 • (1966) 1 Mad LJ 413: 

ILR (1966) 1 Mad 600 (DB). (Presumption 
does not come in when there is no evidence 
lhat the act has been performed or the evi- 
dence that is let in does not warrant an 
inference of performance.) 

(9) In the absence of proof that an at- 

tachment. good in law, was ordered and 
was effected In due manner and without 
any defect, prior to alienation, the aliena. 
tion will he upheld. (1890) 13 All 119 

(124) (DB) • (1910) 33 Mad 429 (432. 4,33) 

(DB) • AIR 1914 Oudh 308 (309) * (1966) 
I Mad LJ 413 : ILR (1966) 1 Mad 600 
(DB). 

(10) The onus of proving that an aliena- 
tion is void owing to a prior valid attach- 
ment of the property is on the person 
challenging the alienation and it is for 
him to prove that the requirements of 
law as regards a valid attachment were 
fulfilled. ILR (1954) Cu» 394 (397) * AIR 
1937 Lah 671 (672). 

(11) That the attachment was subsist- 
ing at the date of alienation has to be 
proved by the person challenging the alie- 
nation. AIR 1943 Nag 101 (106) : ILR 
(1943) Nag 390 (DB). 

8. AltachmeDi before Judgment. — (1) 

The section makes no distinction between 
attachment before judgment and attach- 
ment in execution of a decree. AIR 1945 
Cal 308 (310): ILR (1945) 1 Cal 601 (DB) 

• AIR 1929 Cal 494 (495. 496) . 57 Cal 
274 (DB) * AIR 19.34 All 165 (166). 

(2) A private alienation of property 
pending a valid attachment before judg- 
ment is void as against claims enforce- 
able under the attachment. .AIR 1956 Andh 
59 (60) (DB) * AIR 1922 Nag 238 (239) • 
^IR 1919 Mad 762 (754) : 42 Mad 1 (DB). 

(3) Where the formalities laid down bv 

O. 38, R. 5 were not complied with, the 
attachment was held ultra vires and an 
alienation pending such attachment was 
held to be valid. AIR 1936 Andhra 59 (60) 
(DB) • air 1954 Bom 251 (254): ILR 
(1954) Bom 695 (DB) • AIR 1967 All 136 
(140) : 1966 All LJ 990 (DB). (If no 

attachment comes into effect according to 
procedure prescribed, anv step taken to- 
wards achievement of that obiect is a 
mere nullitv and has no effect on that 
property.) • AIR 1963 Pat 286 (287) : 
1963 BLJR 445 (DB). (AIR 1927 Cal 885 
Foil.) • (1950) 55 Mvs HCR 330. 

(4) Where the property attached be- 
fore iudgment is sought to be sold in ex- 
ecution, the decree-holder is not bound lo 
take note of a private sale after the at- 
tachment and issue notice to the alienee 


under O. 21, R. 22. AIR 1957 Andh Pra 
38 (40). 

4. Effect of attachment. — (1) An attach- 
naut has merely the elTcct of preventing 
all private alienations of the property. It 
confers no title, charge, lien or priority in 
Ihe properly in favour of the attaching 
creditor. AIR 1954 Trav-Co 243 (246) 
ILR (1953) Trav-Co 281 (FB) • AIR 1952 
Bom 70 (71): ILR (1952) Bom 83 (DB) * 
(1880) 5 Cal 148 (174) : 6 Ind App 88 
(PC) * AIR 1914 PC 129 (130): 42 Cal 
72: 41 Ind App 231. (Reversing 15 Ind 
Cas 288.) • (1898) 25 Cal 179 (185): 24 
Ind App 170 (PC) • (1902) 29 Ca! 428 (431) 
(FBI • (1890) 12 All 440 (445) (FB) • AIR 
1968 Pat 181 (182) * (1967) 2 Mad LJ 
462 : 80 Mad LW 492 • AIR 1965 Andh 
Pra 52 (54. 55, 57) : (1964) 2 Andh WR 
4.35 * AIR 1962 Madh Pra 217 (220): 1962 
MPLJ 419. 

(2) An .attaching creditor obtains bv 
the attachment a right to have the attach, 
ed properly kept in cuslodia legis for the 
satisfaction of his debt. AIR 1956 Trav- 
Co 34 (35) • (1961) 2 Gui LR 625 (627). 
(That being so, the Revenue authorities 
are not competent to deal with the pro- 
perty which is under attachment under 
the order of the Court.) 

(.3) A person who cuts and carries away 
crops which liave been attached, will 
be liable in damages to the attaching cre- 
ditor. (1007) 30 Mad 413 (415, 416) (DB). 

(4) An attachment does not prevent an 
alienation by operation of law. AIR 1914 
PC 129 (1.30); 42 Cal 72: 41 Ind App 251. 
(Reversing 15 Ind Cas 288.) * AIR 1908 
Pat 181 (182. 183) • AIR 1965 Andh Pra 
52 (65) : (1964) 2 Andh WR 435 • AIR 
1961 Andh Pra 298 (300) : (1961) 1 Andh 
WR 218 (DB). 

(5) A indicia) sale of properly In pur- 
su.'ince of an attachment carries with it 
anv enlargement thereof that accrues after 
the attachment and before the sale. (1891) 
18 Ca! 164 (176) : 17 Ind App 201 (PC). 

5. Effect of removal of atUehiueiit. — 

(1) A transfer bv the judgment-debtor 
after an attachment has been removed or 
withdrawn is valid and a subsequent at- 
tachment cannot be made so as to relate 
back to the date of the first attachment 
and operate against a transfer in the in- 
terval, even though the removal or with- 
drawal of the first attachment was under 
a misapprehension. AIR 1929 Rang 229 
(2.37): 7 Rang 201 • (1895) 22 Cal 909 
(920) : 22 Ind App 129 (PC) • AIR 1962 
Ker 106 (109) : 1961 Ker LT 974 (DB). 

(2) A private transfer pending an allarh- 
mont which has subsequently ceased will 
be valid. AIR 1955 Hvd 101 (103, 104) : 
ILR (1954) Hvd 822 * AIR 1943 Mad 165 
(167) : ILR (194.3) M.'id 175 (DB) • AIR 
1932 Rang 103 (104) : 10 Rang 199 (DB) * 
(1873) 12 Beng LR 411 (421) (PC). 

[But sec AIR (1944) All 176 (177) : 
ILR (1944) All 230 (DB) * (1936) 163 Ind 
Cus 812 (813) (DB) (Cal) ] 
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6. Abandonment or disconllniiaDce of 
attachment. — (1) An attachment may 
cease. — 

fa) bv an express order withdrawing or 
pulling an end to the attachment. AIR 
1921 Oudh 170 (183, 184) (DB) * 1908 Pun 
Re No. 81 p. 381 (385) (DB). 

(b) bv llie decree being discharged by 

payment out of Court. (1899) 23 Mad 478 
(482) (DB) * (1911) 35 Bom 516 (523, 

525) (DB) * (1882) 8 Cal 279 (281) (DB). 

(c) bv the decree being discharged by 
sale of the attached property in execu- 
tion. (1886) 12 Cal 317 (322) (DB) * (’05) 
8 Oudh Cas 409 (417) (DB) ♦ AIR 1920 
Pat 75 (77). 

(d) bv the decree being set aside. (1906) 
29 Mad 175 (176) (DB). 

(e) in cases of attachment before judg- 
ment, bv the suit being dismissed. (1888) 
10 All 506 (511) (DB). 

(2) Where the decree-holder took no 

steps to enforce his rights for a very long 
time after Ihe attachment was made, and 
the application for execution was conse- 
quenlliv ‘struck off’ it was held that the 
attachme 111 . must be presumed to have 
been abandoned. (1873) 20 Suth WR 133 
(136) (PC) * (1873) 20 Suth WR 418 

(418) * AIR 1921 Mad 30 (32) : 44 Mad 
2,32 (DB). 

(3) Merc lapse of lime after the attach- 
ment will not be sufficient to prove aban- 
donment. AIR 1915 Mad 61 (61) (DB). 

(4) The' mere fact that the decree-hol- 
der applies for fresh attachment docs not 
nccessarilv imply an abandonment of the 
attachment already made. (1913) 18 Ind 
Cas 691 (694) (DB) (Mad) • AIR 1915 
Mad .386 (386) * (’81) 6 Cal 129 (13,3). 

(5) An attachment does not abate on 
the death of the judgment-debtor. (1890) 
12 All 440 (44.5) (FB). 

(6) Attachment ceases only upon the 
decree being fully satisfied. Where the 
properly was sold in execution of a decree 
and the sale was subsequently set aside 
on a condition that the judgment-debtor 
should deposit decretal amount in Court 
in instalments. on failure of judgment- 
debtor to pay instalments no fresh attach- 
ment was necessary before the property 
rniild he brought to sale again. AIR 1964 
All .548 (552): 1963 All LJ 969 (DB). 

(7) Proceedings under S. 145 (4) Crimi- 
nal P. C. and attachment of land — Pro- 
ceedings dropped — Attachment will not 
automatically cease. (1965) 31 Cut LT 132: 
TLR (1964) Cut 878. 

7, Revival of ollachment. — (1) An at- 
tachment cannot be said to have come to 
an end so long as Ihe order releasing the 
attachment is liable to be set aside bv way 
or appeal or otherwise. AIR 1924 Cal 744 

(747): 51 Cal 648 (DB). 

(2) Where the order of wrong release 
is set aside in appeal, an alienation made 
hetSveen the date of the order of release 
and the date of the order in appeal, will 


be void against all claims enforceable 
under the attachment. AIR 1950 Mad 740 
(742): ILR (1951) Mad 219 (DB) • ILR 

(1949) 1 Cal 177 (182, 185) (DB) • AIR 

1920 All 3.56 (357): 42 All 39 (DB). 

(3) Where the order in the claim 

petition is .set aside in the suit, the 
atlachment is revived so as to affect the 
nlicn.'^lions made in the interval. AIR 
1922 Mad 176 (178): 45 Mad 84 (DB) 

* AIR 1921 Cal 101 (103) (DB). 

(4) .An attachment before judgment 

comes to an end upon the dismissal of 
the suit and is not revived upon the 

reversal of the judgment in appeal. AIR 

1921 Cal 101 (103) (DB) • AIR 1934 All 
165 (167). 

(5) An attachment is not revived on 
an execution sale being set aside by a 
deposit under Order 21. Rule 89. AIR 
1962 Ker 106 (109. 110): 1961 Ker LT 974 
(DB). (1963 Ind Cas .587 (Cal) and AIR 
1921 All 45 and AIR 1942 Mad 522 and 
AIR 1943 Mad 165, Foil.) 

8. "Private transfer or delivery of the 
properly attached or of any Interest 
therein." — (I) The word ’transfer’ is 
used in Ihe most generic sense and in- 
cludes all species of contract which pass 
real rights in properlv from one person 
to another. (188,3) 5 All 121 (137) (FB) 

• (1891) 13 All 432 (476) (SB). 

(2) .A transfer purporting to be made 
bv a deed of appointment is a ‘transfer.* 
(1895) 22 Cal 185 (202) (SB). 

(.3) .A ‘private transfer’ means a volun- 
tary transfer .such as a sale, mortgage, 
lease or gift and no! a transfer bv opera- 
tion of law. ILR (19.55) Nag 607 (609) 

(DB) * AIR 1954 Trav-Co 176 (177): ILR 
(1953) Trav-Co 936 * AIR 1945 Cal 264 
(266): ILR (1945) 2 Cal 98 (DB) • 
(1882) 4 All 219 (225) (FB) • (1881) 7 
Cal 107 (118): 8 Ind App 65 (PC). 

tBiit .see AIR 1946 Pat 306 (308): 26 
Pal 13 (DB).l 

(4) The enforced execution of a con- 
vevance or assignment in obedience to 
the order of the Court is not a private 
transfer. AIR 1945 Bom 481 (482) • AIR 
1943 Bom 28.3 (285) (DB) • (1882) 4 All 
219 (225. 226) (FB). 

(.5) A transfer effected bv an award 
which has been given effect to by a de- 
cree is not a transfer within Section 64. 
AIR 1949 .Mad 649 (650) * AIR 1943 Bom 
283 (286) (DB) • (1882) 4 All 219 (225. 
226) (FB) * AIR 19.32 PC 235 (237): 59 
Ind .App 405: 13 Lah 702. 

(6) Where a transfer is embodied in a 
decree but the decree is entirely based 
on an agreement between the parlies, 
the transfer is a 'private' transfer. AIR 
1945 Mad 412 (414) * AIR 1934 Rang 
313 (.31.5) (DB) • AIR 1962 Assam 56 
(58) (DB). 

(7) A vesting order in insolvency is a 
tran.sfer bv operation of law and is nol 
within the mischief of this section. (1895) 

20 Bom 403 (407) (DB) ♦ AIR 1935 Mad 
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151 (1511: 5« Mad 403 |DB| • AIR 1933 
NhC 229 (2301: 29 Na;» LR 303 (DR). 

(8) Wlierc Ihc adjiuliiation order is 

made Rv a loreijiii los-dveiiey (!nurl. il 
cannot ha\c llic ell'ci 1 ol |)r«‘\ailint» o\er 
a prior atlarhment ellVelod l)v tlie order 
of an Indian (!onrt. AIR 1940 Mad 47 
(48) (DR) • AIR 1933 PC 134 (135, 13fil: 

60 Iiul App 167; 56 Mad 405. (Revcrsini* 

AIR 1931 Ma<l 474: 51 Mad 727.) 

(9) The prohil)ili(ni under the .section 

cxlends to all privale transfers. ICR 
(1954) Ma<lh R 378 (382) • AIR 1927 

.Mad 1 147 (1 148) (DRi * AIR 1929 Rans 

229 (2341: 7 Rang 201. 

(10) A consent given hv Iicirs of a 

Maliomedan after his death, to a hociucsl 
made hv Iiini, does nol amount to an 
alienation of properlv. (1902) 26 Rom 

497 (499) |DR>. 

(11) The operation of the right nl 
survivorship am»)ng members of a Hindu 
joint lamilv i.s not a piivalo transfer; 
but indepcndenth- of Ibis .section, when 
a iudgmenl-debtor <lie.s alter an altaeli 
menl in oxeeution is efTccled on his un 
divided share, ilie right of survivorship 
of his coparceners docs nol ijrevail over 
the rigl)ts enforceal)le under the attach- 
ment. AIR 1955 .Mvs 13 (15): ICR (1954) 
Mv.s 361 • AIR 1951 Nag 270 (274): ICR 
(1950) Nag 491 (DR) • (18791 5 Cal 148 
(174): f> IikI App 88 (PC) * AIR 1962 
All 125 (127). 

(12) ^^'here tlx* Hindu joint familv 

properlv is under allachment, al Hie 
lime of ihe adjudication of the karla a.$ 
an in.solvent. the OlTicinl Receiver’s 
powers of di^posal over such property 
are not unrestricted hut .subject to the 
clog created upon il hv the attachment. 
AIR 1943 Nag 101 (108); ICR (1943) Nag 
390 (DR) * AIR 1942 Mad 330 (332. 333) 
(DR) • AIR 1937 CnI 517 (519): ICR 

(1937) 2 Cal 675 (DR) » AIR 1059 Kcr 
HI (146); 1958 Kcr CT 995 (DR). 

(13) Two properties were attached in 
execution of a decree obtained bv A 
against the iudgment-dcblor againsi 
whom R also had obtained a decree. The 
execution petition was disniis-scd. but the 
attachment was continued for two 
month.s. Suliscducnl to the allachment B 
broiighl to .sale one of the attached pro- 
perties in execution of his decree relying 
on a securilv bond executed bv the iudg- 
mcnt-delilor when the attachment in A’s 
execution was in force. It was held that 
the sale was not hit bv Section 64. AIR 
1958 Mad 531 (531). 

9. “Contrary lo such ntlachment." — 
(1) The words Vonlrarv to the attach- 
menl' mean that Ihe transfer must be 
piejudicial lo the intcrc.sls of the attach- 
ing creditor or the auction-purchaser. 
AIR 1934 All 902 (903) • (1936) 164 Ind 
Ca.s 1031 (1032) (DB) (Oudh). 

(2) .An alienation which docs nol in 
any wav prejudice the rights of the 
altachinc creditor or the nuction-pur- 


haser is not a/Tccted bv the section. AIR 
1938 I. ah 737 (739): (1962) 40 .Mv.s LJ 

1019 (When an alienve actually makes a 
pa^•^^(•nl to the decree-holdjT under 
Rule 80. he < annnl bv .sai<l 1«) enforce 
Die riglits acfiuircd hv him uiuler the 
alienation in opposition lo or with a 
view to pro judiciallv alfect Die claims 
cnfori cable under Ihe attachment.) 

t3' If (he attachment is subject to the 
ohiigalion und<‘r a prior contract of sale, 
tJie sate in puisuamo of the contract 
u'ilt tK*t he a transfer conlrarv to the 
allachtnenl. AIR l‘)12 .Mad 67 (69). 

(4) ^^’)lel•e a mortgage is executed for 

the i)iirpose o( <lischarging prior mort- 
gages. the transfer is not conlrarv lo the 
atlarhment. AIR 1912 Rom 227 (229. 

2.30): II. R (19421 Rnm 07 (DR) * (1902) 
29 Cal 151 (165. 1661: 29 Ind App 9 

(PC) * .\!R 1035 .Ml .391 (.397) (DB). 

(5) A sale pending attachmenl for the 
|)!trp- <r of discharging a prior mortgage 
debt will he one ‘conlrarv to attach- 
ment,' hut if the vendee has paid off the 
prior mortgagee, he i.s entitled to stand 
in I lie slmes ol (hat mortgagee in respect 
of the amount so paid oIT. (1882) 8 Cal 
5.30 /.■).3.3' (DR) » AIR 1926 Mad 1082 
(108.31 iDRt. 

(6) \\')i<re a decree which Is under 
alt.achmcnl is as.vignerl, the right of the 
.issignee lo excrute tlie decree is onlv a 
permissive right and is siihlect to the 
riglils of Hie alt.arliing decree-holder to 
h(“ paid out firsi 1 rom out of the moneys 
rc-'f»vcrerl in cxerulion. .AIR 1927 Mad 
1025 (1026. 1027) (DB). 

(7) The attachmenl referred lo in the 
section is the particular attachment 
under >\hieh a elaim is being made and 
wlien an alienation is not contrary to 
such allachment Ihe section has no ap- 
plication. AIR 1928 Bom 545 (547) (DB) 

• AIR 1937 Mad 843 (844): ILR (1937) 
•Mad 970 (DR) ♦ AIR 1934 All 165 (167, 
168). 

(8) An alienation, resulting in the satis- 
f.iclinn of the decree in execution of 
which the attachment is made, is nol 
'conlrarv lo such attachment' within 
the meaning of Hre section. .AIR 1956 Cal 
462 (464) • AIR 1918 Mad 127 (131): 41 
Mad 266 (FB) * AIR 1922 PC 393 (396). 

(9) The mere fact that the debtor does 
not pav money into the hands of the 
judgment-debtor but lo somebody else 
will not make it anv the less a payment 
eonlrary lo the attachment, if the pay- 
menl is volunlarjlv made at Ihe in.stance 
of or for the henent of the judgment- 
debtor. AIR 1036 Mad 251 (252). 

10. Transfer void only as against 
oJalms enforceable under allachment. — 
(1) A privale transfer i.s not wholly void 
l)\il is void only as against claims en- 
forccnble under Hie attachment. AIR 1956 
Cal 462 (464) * ILR (1955) 1 All 673 

(681) (DB) • AIR 1953 Mad 399 (400) • 
AIR 1939 Mad 702 (700): ILR (1939) Mad 
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853 (DB) * AIR 1965 All 135 (141): 

(1963) 2 Com LJ 74 (DB). 

[Bui see (1896) 18 All 123 (124) 

(DB).] 

(2) A private transfer is void only to 
the extent necessary to meet claims en- 
forceable under the attachment. AIR 
1942 Bom 227 (230): ILR (1942) Bom 
67 (DB) * (1881) 7 Cal 107 (118): 8 Ind 
App 65 (PC) * (1902) 29 Cal 154 (166): 

29 Ind App 9 (PC) * (1966) 1 Mad U 

413: ILR (1966) 1 Mad 600 (DB). 


(3) The only persons who are entitled 
to olsicct to an alienation pending attach- 
ment are those who have legal claims 
enforceable thereunder. AIR 1943 Nag 
101 (108): ILR (1943) Nag 390 (DB) * 
AIR 1929 Pat 1 (3): 7 Pat 726 (DB) • 

AIR 1937 .All 63 (64). 


(4) An auction-purchaser at the sale 
held in pursuance of the attachment be- 
ing a person whose claim is enforceable 
under attachment, can obiect to the pri- 
vate transfer. AIR 1941 Mad 161 (173): 
ILR (1941) Mad 438 (FB) ♦ AIR 1951 
Nag 311 (312, 313): ILR (1951) Nag 416 

* (1913) 20 Ind Cas 241 (243) (DB) (Cal) 

• AIR 1965 Madh Pra 275 (285): 1966 

Jab LJ 32 (DB). 

(5) A person liable to satisfy a decree 
as a surety can obtain the benefit of 
the section if he purchases the property 
of the iudgment-debtor at the sale held 
in execution of the decree against the 
iudgment-debtor alone. AIR 1951 Nag 
311 (313): ILR (1951) Nag 416. 

(6) The attachment referred to in the 

section is the attachment in respect ot 
which the property was sold and it is 
that attachment alone which can be em- 
ployed for the purpose of impugning a 
private alienation. AIR 1916 PC 238 (241): 
44 Ind App 72: 44 Cal 662 * AIR 1933 
Nag 230 (232) * (1884) 6 All 33 (36) 


(DB). 

(7) If an attachment is not properly 
perfected, no claim can be enforced 
thereunder. (1885) 7 All 702 (708) (DB). 

(8) If the attachment comes to an end 
by the satisfaction of the decree in 
execution of which it was attach^, all 
claims enforceable under the attachment 
also cease to be enforceable and the sec* 
tion does not apply* AIR 1943 

(166, 167): ILR (1943) Mad 175 (DB) 
AIR 1942 Mad 522 (523) * AIR 1928 Bom 
545 (548) (DB). ^ ^ 

(9) Where a judgment-debtor sells the 

property to another person pending 
attachment and a part of the considera- 
tion is left with the purchaser to be paid 
to the decree-holder the decree-holder 
cannot take out garnishee proceedings 
aaflinst the purchaser in respect of this 
mcTv AIR 1940 All 500 (604): ILR 

(1940) All 681 (DB). 

(10) The section docs not make a 

sale deed executed in respect of the 
attached properly inadmissible in evi- 
dence nor does it make any acknowledg- 


ment therein inadmissible in evidence, in- 
valid or void as against the attaching 
creditor. AIR 1945 All 224 (225, 226): 

ILR (1945) All 120. 

(11) Arrears of income-tax do not 
constitute a charge, upon the properly 
with the result that if the property is 
sold the property in the hands of the 
purchaser will not he subject to any such 
charge. Under Section 64 of the Civil 
P. C. after the Income-tax Department 
effected an attachment of the property 
no subsequent rights under a charge can 
survive as against the Department. (1963) 
2 Mad LJ 256: 76 Mad LW 509. 


II. Explanation. — (I) Under the Ex- 
planation claims enforceable under an 
attachment include claims under S. 73 of 
the Code for rateable distribution of 
assets. AIR 1940 Mad 385 (395): ILR 
(1940) Mad 526 (FB) • AIR 1934 All 
896 (897) (DB) • AIR 1933 Nag 349 
(352). 

(2) The explanation to Section 64, Civil 

P. C. makes it clear that the^ wider 
meaning given to the words 'claims en- 
forceable under the attachment' by that 
explanation is for the purpose of S. 64 
only. AIR 1965 Puni 206 (210): ILR 

(1965) 1 Puni 160 (DB). 

(3) In order that the Explanation may 

apply, there must be assets held by the 
Court. AIR 1943 Bom 261 (262, 264): 

ILR (1943) Bom 514 (DB) * AIR 1937 

Nag 1 (4): ILR (1937) Nag 291 (DB) • 

(1936) 163 Ind Cas 687 (589) (DB) (Cal). 

[But see AIR 1940 Mad 385 (401): 

ILR (1940) Mad 526 (FB).] 

(4) For the applicability of the Expla- 
nation the claim of the decree-holder 
must be one enforceable under the Parti- 
cular attachment in respect of which 
the assets have been realised. AIR 1942 
Mad 522 (522. 523) • AIR 1916 PC 238 
(241): 44 Ind* App 72: 44 Cal 632. 

(5) A obtains a decree against B and 
attaches his properties in execution. B 
transfers the property pending the attach- 
ment to C. Subsequently, X attaches me 
same properties in execution of his de- 
cree against B, brings it to sale and pur- 
chases it himself. If assets are held by 
the Court in X’s execution, A will be 
entitled to rateable distribution. But he 
cannot question C's title. AIR 1916 PC 

t241)! 44 Ind Add 72: 44 Cal 662. 


(6) An altachment effected after a 
private alienation is not assisted by an 
attachment before alienation. If the exe- 
cution proceedings in which the second 
.'itlachment has been made have been 
instituted before assets have been brought 
into Court, the creditor will be entitlM 
to rateable distribution if the property is 
sold in the earlier execution proceedings, 
but if the sale lakes place after the pn- 
vate alienation, a person who buys that 
property at the court-auction will not 
obtain a good title and the alienation 
would not be void as against his title. 
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AIR 1940 Mild 38r» (399): ILR (1940) 

Mad 526 (FB). 

(7) A obtains a decree against B and 

attaches his properties in execution. (] 
also obtains a decree against B an<l ap- 
plies for execution of his decree. B then 
transfers the property to I) and dis- 
charges A's decree. Here no as.sets are 
received at all and C has no right to 
any rateable distribution. He cannot con- 
sequentlv que.stion D’.s title to the pro- 
perlv. AIR 1921 All 45 (46): 43 All 399 
(DB) • AIR 1918 .Mad 127 (132): 41 Mad 
265 (FB) • AIR 1928 Bom 545 (547) 
(DB) • AIR 1937 All 641 (642) (DB) * 

AIR 1934 All 1057 (1060) (DB). 

(8) In order that a claim for rateable 
distribution may be 'enforceable’ it is 
not necessary that the claim should have 
been in exi.slence on the date of the 
alienation. AIR 1922 Bom 241 (242): 46 
Bom 895 (DB) • (1892) 16 Bom 91 (101, 
102) * AIR 1926 Mad 307 (308, 310): 49 
Mad 38 (DB) • AIR 1917 Cal 561 (561) 
(DB). 

[But sec AIR 1921 Cal 801 (805, 806) 

(DB).] 

(9) As soon as assets are received in 
Court they will be available for ralcable 
distribution among the decree-holders 
who had already applied for execution. 
It is not necessary that all the decree- 
holders should have attached the pro- 
perly. AIR 1954 Ilvd 238 (239): ILR 
(1954) Hvd 411 (FB). (AIR 1931 All 92 
and AIR 1920 Cal 785, Rel. on.) 

12. EfTecI of veating order or winding 
up order alter attachment. — (1) Where 
the judgment-debtor is adjudicated an 
insolvent, the w’hole of his properly ve.sls 
in the Official Receiver or Official Assig- 
nee and an attaching creditor has no 
priority over the Official Receiver or 
Official .Assignee. AIR 1944 Mad 333 (334) 

• (1884) 10 Cal 150 (157, 159) (FB) • 

(1902) 29 Cal 428 (432, 433) (FB) • 

(1903) 26 Mad 673 (679, 680) (SB) * 

AIR 1933 Nag 229 (230): 29 Nag LR 303 
(DB). 

[Rut see AIR 1953 Bom 101 (103 to 
10,5).] 

(2) Where Ihe debtor is adiudicated 
Insolvent after the alienation, the pro- 
perty docs not vest in the Official 
Receiver. AIR 1943 Mad 179 (180): ILR 
(1943) Mad 659 (DB) • AIR 1936 Mad 

too (101). 

(3) An order for liquidation does not 
vest Ihc properly of the company in the 
liquidator and an attachment made on 
the propcrlv of the company at the 
instance of the decree-holder before the 
winding up of the company will prevail 
over the rights of the liquidator. AIR 
1016 Cal 918 (919): 43 Cal 586 (DB). 

13. Prior contract for sole of property. 
— (1) An alienation of immovable pro- 
perly pending its attachment can be 
avoided under this .section, although the 
alienation has been made in pursuance 


of a c<mtracl entered into before the 
allachmcni. .AIR 1955 Tripura ,30 (32l 

• AIR 19.35 Lab 71 (75): 16 l.ah 328 

(DB) * (1909) 5 I.ow Bur Hul 6 (6) • 
AIR 1929 Cal 191 (19.5, 490): 57 Cal 274 
(DB). 

(2) .\s Ihe contract entered into before 
attachment could he enf«»rce<l under Sec- 
tion 27 (b) of the Specific Relief Act, 
against Ihe transferee in Court auction 
and Ihe attaching creditor, the claim of 
the latter Is not one enforceable under 
Ihe atl.achment against Ihe sale executed 
in |)iirsuance f»f such a contract and 
therefore cannot prevail against Ihe sale. 
(1910) 7 Ind Cas 795 (796) (DB) (Mad) 

* AIR 194.3 Rom 145 (145). 

(,3) The contract of sale creates an 
obligation annexed to the ownership of 
the property under Section 40 of Ihe 
Transfer of Propcrlv .Art an<l Ihe attach- 
ment and sale must lie deemed to have 
hcen made of the property onlv subject 
to .su< h obligation. AIR 1917 Mad 4 (5) 
(DB) • AIR 1916 Cal 917 (928) (DB) * 

AIR 1942 Mad 67 (68) (DB) • AIR 1939 
M.ad 702 (707): ILR (1939) Mad 853 
(DB) ♦ AIR 19.3.5 Mad 872 (873): 59 Mad 
I (DB) • AIR 1941 Bom 198 (200, 201): 
II. R (1941) Bom 290 (DB) * AIR 1936 
Nag 16.3 (165); ILR (1936) Nag 172. 

(Il A coniract creates an obligation 
annexed to the' ownership of the pro- 
perty and as what is attached is the 
rigl)t. title and interest of the debtor in 
the property, llio attachment cannot he 
free from anv obligation 1<J which the 
debtor Is suhjecl in respect of the pro- 
perty .at the date of the attachment. AIR 
19.52 Trav-Co 467 (469): ILR (1952) Trav 
Co 201 (DR) * AIR 1942 Mad 67 (68) • 
AIR 1917 .Mad 4 (5) (DB). 

14. Objections to attachment. — (1) 

The onus of proving that an atlachmeni 
prima facie legal is not legal is on the 
parly pleading if. 1899 All WN 127 (128) 
(DB) * (1881) C Cal 129 (134): 7 Ind 

App 157 (PC). 

(2) .\ judgnient-ilebtor who consents 
to an attachment of an occupancy hold- 
ing is not estopped from objecting to the 
sale of the holding on the ground of its 
non transferability. .MR 1918 Pal 604 
(605) (DB). 

(3) A parly who does not object to 

the attachment before judgment is not 

estopped from objecting to its validity 

after Ihe decree. (1911) 10 Ind Cas 30.5 
(306) (DB) (Cal). 

(4) Where Ihc purchaser pending 

altachinenl challenges the validity of the 
attachment the Court cannot, without 

anv investigation or enquiry Into the 
mailer, suniniarllv hold the sale to be 
void under Section 64 and order delivery 
of the property to Ihe decree-holder 
purchaser on his application under 

Order 21. Rule 95. AIR 1962 Madh Pra 
62 (63): 1961 Jab LJ 751. 

15. Waiver of benefit under Ihe see- 
floo» — (1) The section being intended 
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Section 64 — Note 15 (contd.) 
for the benefit of the attaching creditor, 
the benefit can be waived by him. AIR 
1923 Mad 230 (231) (DB) * 1886 All WN 
176 (176) (DB) * AIR 1934 Pat 385 

(693): 13 Pat 446 (DB) 

[See however AIR 1927 Mad 648 
(649).] 

(2) The mere fact that the decree- 
holder in taking out execution referred 
to a mortgage that had been executed 
pending attachment will not amount to 
a waiver of the plea under Section 64. 
AIR 1928 Bom 444 (447) (DB). 

(3) The fact that a mortgage exe- 

cuted pending attachment was notified 
in the proclamation of sale does not 
amount to a waiver of the plea under 
Section 64. AIR 1922 All 443 (445): 44 

All 714 (DB). 

SECTION 65 — SYNOPSIS 


lA. Scope. 

1. EfTect of reversal of decree before 

eonflrmafioD. 

2. “Shall be deemed to have vested." 

3. Right to possession, when accrues. 

4. Right to mesne profits. 

5. Liability for rent and revenue. 

6. Successive execution sales — Prio- 

rity. 

7. Revenue sales. 

TOPIC INDICATOR 


“Become absolute" — See S. 47 and 
O. 21. Rr. 89 to 92. 

EfTect of renewal of decree after con- 
firmation — See Section 47. 

What passes under Court-sale — See 
S. 47 and 0. 21, R. 94. 

lA. Scope. — (1) Displaced .Persons 
(Compensation and Rehabilitation) Act 
(1954). S. 29 (1) — Evacuee property — 
Sale by auction — Period of special pro- 
sedition from ejectment available to^ ais- 
placed persons starts from date of issue 
of cerlificate and not froin date of auc- 
tion — Analogy of S- 65 , Civil P. C. not 
applicable. AIR 1962 Madh Pra 307 (308). 
1062 MPU 790. 

1, Effect of reversal of decree before 
eonfirmollon. — (1) A sale in favour of 
a bona fide purchaser not a party to the 
suit will not be set aside merely because 
fhe decree has been reversed before con- 
firmation AIR 1933 Mad 598 (603, 604. 

605): 56 Mad 808. 

2 “Shall be deemed lo have vested.”— 

(1).; Until the sale is confirmed. tUIe docs 
not ivesl in the purchaser. AIR 1963 


Trav-Co 574 (575) • AIR 1952 Punf 407 
(410) (DB) • AIR 1933 Sind 198 (200); 
27 Sind LR 2.')6 (DB) * ILR (1965) 1 All 
99 (104, 105. 106) * 1961 Ker LT 951: 

1961 Ker LJ 1026. (Purchase by a de- 
cree-holder in auction sale — Satisfac- 
tion does not take place till confirmation 
of sale — Judgment-debtor can take 
advantage of provisions of Travancore- 
Cochin Indebted Agriculturists Relief Act 
(3 of 1956) till then.) 


(2) Where on confirmation, title vests 
in the purchaser, it shall be deemed to 
have vested from the date of sale. In 
other words, the vesting relates back to 
the date of sale. .AIR 1952 Kutch 10 (11) 

• AIR 1950 All 644 (646) (DB) • AIR 

1949 Nag 127 (12S): ILR (1948) Nag 

610 * (1912) 40 Cal 89 (102. 103): 39 
Ind App 228 (PC) * AIR 1915 Mad 805 
(806) (DB) • AIR 1930 Bom 81 (83) 

(DB) * (1964) 66 Puni LR 1013: 1964 
Cur LJ 264 * AIR 1961 Mad 105 (107): 
(1960) 2 Mad U 346 (DB). 

(3) The fact that the sale certificate is 

issued on a later date than that of the 
ronfirmation, does not affect the vesting 
of title on the confirmation of the sale. 
AIR 1952 PunI 407 (410) (DB) • AIR 

1950 All 644 (646) (DB) ♦ (1888) 12 Bom 
689 (594, 595) (DB) * AIR 1932 Pat 80 
(83): 10 Pat 670 (DB) * AIR 1931 Pal 
241 (245): 10 Pat 670 (FB) • (1964) 66 
Puni LR 1013: 1964 Cur LJ 264. 

(4) The fact that the purchaser had 
not taken delivery of possession does not 
detract from the completeness of the 
purchaser’s title. AIR 1^3 Trav-Co 574 
1576) * AIR 1954 Trav-Co 384 (386) (DB) 

• AIR I9S2 Puni 407 (410) (DB). 

(5) When a decree-holder himself pur- 
chases the properly in execution the de- 
cree must be deemed to be satisfied to 
the extent of the amount of the sale 
price, as from the date of the sale, and 
not from the date of the confirmation of 
the sale, and to that extent the amount 
on which the decree-holder may be en- 
titled to inlerest will be reduced. AIR 

1951 Mad 844 (850) (DB). 

(5-A) The property is no doubt deemed 
lo have vested in the purchaser from the 
date of the sale, if, and only if the sale 
is confirmed. But that does not in any 
wav affect the dale on which the decree- 
holder becomes entitled to withdraw and 
appropriate the purchase money in satis- 
faction of his decree. 

If the decree-holder purchaser is no 
entitled to have the decretal amount 
off against Ihe purchase-money until the 
confirmation of the sale, the decree can- 
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not be said to iKne been realized until 
tlie sale is coiiflrmetl. The decree-holder 
would. Iherol'ore. he entitled to iiderest 
up to the dale ol tlie cun/irmalion of the 
sale. .\IK 1959 Madh Pra IIT) (tHi, 117): 
1959 MPLJ 473. ((1951) 1 MU 298, 

Dis-senfed from. 04 MU 544, Foil.) 

(6) The legal elTecl of Ihe relation 

back of the vesting of the title to the 
date of tlie sale is that Ihe auction- 
purchaser will be entitled to rights in 
the properly and he liable to the obliga- 
tions in respect ol the same as from Ihe 
date of sale. (1913) 40 Cal 89 (102. 103. 
104): 39 Ind App 228 (PC) ♦ (1898) 2 
Cal \VN 589 (591) (DH) • AIR 1920 Nag 
17 (19): 24 Nug LR 48 • AIR 1966 All 
360 (360): 1906 .Ml U 269 (FB). (The 

auction purcha.ser is one who has since 
alter the sale a .sublantiat right in Ihe 
immovable property sold.) * ILK (1905) 

I All 99 (104. 105. 100). 

[Sec also 1900-1 Mad LJ 324 (DB). 

(Case under S. 9 (e) of Presideiu-y Towns 
Insolyency Acl (3 of 1909).] 

(7) The provisions of the sections as 
lo the retrospective vesting of title do 
not come inlo operation until and unics.s 
Ihe sale has become absolute. Hence, 
the profits of the property for the period 
between Ihe sale and its confirmation 
must he deemed, for purposes of Income- 
tax, as accruing lo the purchaser on 
llie dale of the confirmation. AIR 1933 
PC 101 (106): 12 Pal .305: 60 Ind App 
133. 

(8) Legislnlion before confirmation of 
sale exempting tlie properly from attach- 
rnent or sale will not nlTecl the rights of 
the auction-purchaser unless there is a 
clear provision to the contrary. AIR 1942 
Lah 102 (103. 104); ILR (1942) Lah 349 
(FB). 

19) Sale of house in execution of ex 
parte money decree — Judgment-debtor 
not applying under Rule 89 for setting 
aside sale but applying for setting aside 
decree — Reversal of decree — After 
reversal, application by auction-purchaser 
under Rule 92 for confirmation of sale 
— Held, sale must be confirmed notwith- 
standing reversal of decree after sale — 
Title of puichaser related back to date 
of sale and not to that of its confir- 
mation. AIR 1967 SC 608 (009. 613, 614): 
(1987) 2 SCR 77. 

(10) .Auction-purchaser purchasing pro- 
perty of iudgment-deblor — Acts in rela- 
tion to property by iudgment-deblor dur- 
ing sale and its confirmation are not 
void but voidable at instance of auction- 
purchaser. ILR (1905) 1 All 99 (104. 105. 
106), 

fll) Under Secllon 65 the vesting of 
the property is related “when such sale 
has become absolute.” It indicates that 
the purchase becomes a fact when the 
sale become.s ab.solule that is only when 

II is confirmed bv Ihe Court. ILR (1962) 

1 Ker 143 (147, 148); 1961 Ker LT 951. 


(12) .Appellate Court restoring and 
remanding application lo set aside sale 
alter selling jtsidc order of confirmation 
— Application to set aside sale dismissed 
for default bv e.xeculing Court — Order 
ol <’on(ii'malion is aiilomaticaily revived 
l»v .sucli dismissal and title vests in pur- 
cliascr liom date of sale under S. 05. AIR 
1964 Ker 314 (310): 1904 Ker LT 449. 


3. Right lo possession, when accrues. 

— (I) I lie right ol the auction-purchaser 

lo the propertv aiLses on confirmation of 
ll»e s.ilc; therelore, it is not necessary to 
ol)lain a sale eerlificate before applying 
lor possession. ILR (1954) Mad 1213 
11219) (DB) » AIR 1940 Lah 230 (233): 

ILR (1941) Lah 91 (DB) • (1883) 5 All 
305 (309) (FB) • tl888) II Mad 296 
(299. 300) (DB). 

4. Right to mesne profits. — (l) The 
section entitles the auction-purchaser to 
claim mesne profit.s from the date of 
sale. AIR 1952 KiilcJ) 10 (II) • AIR 1951 
.Mad 844 (850. 851) (DB) • AIR 1940 Lah 
230 (233): ILR (194!) Lah 91 (DB) • 
AIR 1937 All 001 (002, 663). 

[See also 1901 Kei LT 984: 1902 Ker 
LJ 302. (.Mesne profits from dale of sale 

— Proceedings to set aside sale or 
negligence of auction-purchaser in ob- 
taining delivery does not disentitle him 
to such profits.)] 

(21 The mesne profits will be deemed 
to have arisen, lor purpose's of income- 
tax, only on the confirmation of the sale. 
AIR 1933 PC 101 (100); 12 Pal 305: GO 
Ind .App 133. 

(3) The provisions of Section 05 only 
rcc’ognize* tJie vesling of the property 
1 com Ihe hack date or retrospectively and 
would only mean that the auction pur- 
chaser became entitled to recover the 
rents and f)rofil Irom that date though 
at tlie same lime between Ihe date 
the sale and confirmation he had 
legal right to realise Ihc same and the 
person who could realize the profit and 
rent was the judgment-debtor. .AIR 1963 
All 44 (40): 1962 All LJ 7C3. 


of 

no 


5. Liabillly for rent and revenue. — 

(1) 'I'hc liabilitv of an auction-purchaser 
of a lease hold inlerest for rent and 
revenue dates from the date of Ihe sale 
as his lille relates hack to that date and 
the iudgment-debtor is not liable for Ihe 
rent between tbc .sale and Ihe confir- 
mation thereof. AIR 1919 Cal 341 (342) 

(DB) • AIR 1914 Cal 785 (785, 780) 
(DB). 

[But see AIR 1943 Pat 320 (322, 324): 
22 Pat 280 (DB) * AIR 1940 Pat 673 
(075): 19 Pat 824 (DB).] 

6. Successive execution sales — Prlo- 

**Ry» — (1) Where on Ihe date of the 
later sale the earlier sale was for any 
reason not in fact subsisting, as for 
example, where it had been set aside 
under Order 20. Rule 90. it will not ac- 
uuire prioritv on being revived in due 
course of law. (1900) 22 All 168 (176 
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66. Suit against purchaser not maintainable on ground of purchase being on 
behalf of plaintiff. — (1) No suit shall be maintained against any person claiming 
title under a purchase certified by the Court in such manner as may be i^rescribed 
on the ground that the purchase was made on behalf of the plaintiff or on behalf 
of some one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that the 
name of any purchaser certified as aforesaid was inserted in the certificate fraudu- 
lently or without the consent of the real purchaser, or interfere with the right of 
a third person to proceed against that property, though ostensibly sold to the 
certified purchaser on the ground that it is liable to satisfy a claim of such third 
person against the real owner. 

[1882, S. 317; 1877, Ss. 316 and 317; 1859, S. 260.] 


Section 65 — Nole 6 (conid.) 

17‘J) (DB) * (1896) 23 Cal 857 (861, 862) 
(DB) ♦ AlH 1925 Bom 483 (484) (DB). 

[But see AIR 1949 Pat 304 (306): 27 
Pal 1132 * (1893) 20 Cal 25 (28) (DB).j 

(2) 111 deciding tlic question of priority 
between two successive purchasers of 
the same properly in execution of diffe- 
rent mortgage decrees against the same 
judgment-debtor, the determining dale is 
the date of the execution sale and not 
of the mortgages. AIR 1954 Mad 266 
(266) • 26 Mad 486 (487) (DB) * (1880) 
5 Cal 265 (268) (DB) * AIR 192! Pat 344 

(347) (DB). , , 

7. Revenue sales. — (1) In the case of 
sales bv Revenue Courts for arrears of 
(iovernmenl revenue the purchaser gels 
no title, if it is subsequently declared in 
a suit that no arrears exist or no re- 
venue is payable. AIR 1921 Bom 257 
(258, 259, 200): 45 Bom 45 (DB). 


SECTION 66 — SYNOPSIS 

1. Scope, object and applicability. 
2. Revenue sales. 


3. Sale by Revenue Court. 

4. *‘No suit shall be mainUlned. 

5. Plea In defence. If can be raised. 

6. Suits outside the section. 

7. Suit by beneficial owner In pos- 

session or his successor In 
title for declaration of title. 

8. Suits by third person. 

9. Suits on grounds other tban 

those mentioned In the sec- 
tion. 

10. Suits by joint purchasers. 

11. Purchase by Hindu coparcener. 

12. Suit for specific performance of 

agreement to sell. 

13. Suit against certified pur^aser and 

persons claiming through him Is 

barred. ^ 

14. Name Inserted In the certificate 

fraudulently or without the con- 
sent of the real purchaser. 

15. Objection as to bar by Section 66, 

when can be raised. 


TOPIC indicator 

Benami sales not illegal, unless fraudu- 
lent and unless fraud is carried 
out — See Note 1. 

Benami transaction, meaning and effect 
of — See Nole 1. 


Benamidar's or real owner's right to 
apply for setting aside execution 
sale — Sec O. 21, R. 90. 

Benamidar’s right to execution of de- 
crees — See O. 21, R. 16. 

Slricl construction of the section — 
See Nole 1. 

Suits falling under this section — See 
Notes 1 and 4. 


1. Scope, object and applicability. *— 

(I) Section 66 protects a certified pur- 
clia.scr at an auction sale from any claim 
that his purchase was made not on his 
own bohnif but on that of the plainlilTr 
AIR 1951 Mad 943 (945) (DB) • AIR 

1946 All 85 (87): ILR (1946) All 89 (DB) 
• .UR 1939 Rang 122 (123) (DB) • AIR 
1937 Mad 362 (363). 


(2) The object of Section 66 is to pul 

n end to purchases in Court auction bv 
lie person in the name of another. AIR 
956 Mad 10 (14) * AIR 1939 Nag 274 
275) (DB) ♦ (1874) 12 Beiig LR 317 
329) (PC) * AIR 1920 PC 30 (32): 4.3 

lad 643: 47 Ind App 108 * (1872) 14 

loo Ind App 496 (525) (PC) * (1875) 2 
nd App 154 (155. 156) (PC) • AIR 1915 
»C 81 (82): 37 All 546: 42 Ind App 177. 

(2a) Object of the section being to 
heck the practice of making benami pur- 
hase in execution sales, it cannot be 
liken to affect the rights of members ol 

joint Hindu family, who bv opera- 
ion of law, and not by .virtue of any 
rivate agreement, are entitled to treat 
s part of their common property an 
cquisition, however made, by one mem- 
er of the family in his own name, if 
lade by the use of the family funds. 
1965) 2 Mad LJ 383: 78 Mad LW 518. 

(2b) Section 66 (I) seeks to oust the 
Lirisdiclion of the Court to give effect 
3 real as against benami title. The ob- 
ecl of the clause is to prevent claims 
efore the civil Court that the certified 
urchaser purchased the properly ben^i 
or another person. Tliereby the iurisdic- 
ion of the civil Court to give effect to 
he real as against the nominal title is 
eslricled and the section must be 
trictlv construed. AIR 1967 SC 1124: 
1967) 1 SCR 93. 

(3) The section is designed to prevent 
raud against third parties resulting from 
he collusive action of the real and ccrli^ 
led purchasers. AIR 1956 Mad 10 (14) 
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AlU 1934 Cal 3G8 (508): 01 Cal 440 (DB) 
* (’80) 12 Cal 204 (200). 

(4) Section 00 should not be extended 

beyond its actual lemis but should be 
construed strictly. AIH 1951 Mad 943 
1945) (D13) * AlU 1958 Ker 368 (374) 

(DB) * AIR 1950 Bom 277 (277): ILR 

(1950) Bom 302 • AIR 1920 Cal 48 (49) 
(DB) • (1872) 14 Moo Ind App 490 (527, 
528) (PC) ♦ (1875) 2 Ind App 154 (155) 

( Pc ) . 

(5) The section applies only to execu- 

tion .sales. AIR 1955 Andhra 10 (11) * 
AIR 1937 All 170 (179): ILR (1937) All 

113 (DB) ♦ AIR 1942 Mad 154 (155) * 

AIR 1941 NaK 84 (80): ILR (1941) Na« 

90 (DB) * AIR 1937 Pat 324 (325) (DB). 

(0) A sale by a receiver is not within 
the section. AIR 1920 All 124 (125. 120): 
48 All 209 (DB) • (1866) 0 Suth WR lOO 
(161) (DB). 

(7) The section does not apply to a 
sale held in execution ol an award of 
the Registrar of Co-operative Societies 
under the rules made under the Madras 
Co-operative Societies Act (6 of 1932). 
AIR 1955 Andhra 10 (12). 

(8) In order that Seclion 66 may ap- 

ply, Ihc suit must be against the certified 
purchaser or his representative, on the 
ground that the purchase was made on 
behalf ot the piaintilF or his predeccssor- 
iii-inlercst. AIR 1954 Orissa 244 (247) 

(DB) • AIR 1938 Cal 874 (877) (DB) • 
AIR 1935 All 143 (146) • AIR 1920 Lah 
491 (493) • AIR 1925 Nag 41 (44) • AIR 
1916 Mad 657 (658) (DB). 

(9) The test to see whether a suit Is 
based on the ground that the auction- 
purchase was made on behalf of the 
plainlilT is whether the plaintiff can get 
any relief or any material relief without 
proving that the purchase was made on 
behalf of the plaintiff. AIR 1951 Mad 
9^^^)(948) (DB) ♦ AIR 1938 Cal 602 (604) 

(10) The seclion does not extinguish 

the rights of Ihc real owner but only 
prevents him from enforcing them in a 
Court. (’96) 23 Cal 699 (701) (DB) * 

AIR 1917 Mad 324 (325) (DB). 

(11) The exception in Section 66 i2) 
should not be narrowly construed. AIR 

1945 Cal 3.55 (360): ILR (1945) 2 Cal 
o7u. 

(12) The protection under Section 66 

(U is available not only against real 
purchaser but also against persons claim- 
ing under him. Sub-section (2) refers to 
claims of creditors and not transferees. A 
transferee from the real purchaser would 
he precluded by Section 66 (1) from 

suing for declaration of title and confir- 
mation of po.ssession. AIR 1964 SC 1254 
(1255. 1256): (1964) 6 SCR 780. 

, (13) A case falling within the provi- 
sions of Order 21, Rule 15 must be out- 
side the purview of Section 66 of the 
Code. The mischief which is meant to 
be prevented under Order 21, R. 15 can- 
not po.ssihlv be defended under S. 66 of 


the Code. AIR 1960 Pal 56 (57): 1959 

BLJR 688. 

(14) Seclion 60, literally construed, 

would lake in every claim based on 
henami purchase. It does not exclude 
Irorn its purview benaml purchases made 
for the benefit of u plaintiff by a defen- 
dant in his own name who was already 
acting as the agent of the plaintiff. The 
only test is whether the court-auction- 
purchase was made on behalf of the 
plaintiff or of someone to whom the 
plaintill trace.s his title. The section does 
not render benumi sales illegal or invalid. 
Therefore, it wa.s intended to include all 
categories of beiiaini transactions unless 
they are saved bv subsection (2). AIR 
1962 Andh Pra 49 (51. 52, 54): (1961) 2 
Andh WR 190 (FB). 

(15) Section 66 does not prohibit 

beiiami transaction which have always 

been recognised in lliis country and the 
her under the seclion is limited to case.s 
where the suit is brought against the 

certified purchaser or his representatives. 
There is nothing in the section to forbid 
the recognition of the real owners title 
bv the benami Court auction purchaser 
or bis heirs. (1969) 1 Mad LJ 173: 81 
Mad LW 301. 

(16) Suit for declaration of title and 
recovery of possession alleging that de- 
fendants were benamidar in Court auction 
purchase — Seclion 66 (1) is attracted 
and hence suit not maintainable — Sec- 
lion 82, Trusts Act e.xcludes from its 
scope Section 66 (1). Civil P. C. — Sec 
tion 88, Trusts Act has no application 
where purchaser is benamidar. AIR 1965 
Pat 384 (386): 1966 BLJR 277 (DB). (AIR 
1962 Andh Pra 49 (FB). Foil. AIR 1915 
PC 81, Rel. on.) 

2. Revenue sales. — (i) Section 66 ha.s 
no application to revenue sales. AIR 
1953 Nag 259 (260): ILR (1952) Nag 306 
(DB) • AIR 1958 Ker 368 (374) (DB) • 
AIR 1941 Nag 84 (86): ILR (1941) Nag 
90 (DB) * (1906) 29 Mad 473 (470) (FB). 
(25 Mad 605, Overruled.) 

3. Sale by Revenue Court. — (l) The 
section is not applicable to sales 
in execution of a decree for arrears o! 
rent by a Revenue Court under the Mad- 
ras Estates Land Act. AIR 1942 Mad 154 
(156). 

4. *‘No suit shall be maintained." — 

(1) The words "no suit shall be main- 
tained" in the section mean "no suit 
shall be instituted and if it is instituted, 
it shall fail." (1899) 21 All 238 (242) 

(DB). 

(2) The words "no suit” show that 
not even a suit for the return of the 
purchase money from Ihc benamidar will 
lie. (1910) 6 Ind Cas 404 (405) (DB) 
(All). 

[But see AIR 1930 Pat 429 (430). 1 

5. Plea to defence, If can be raised. — 

(1) Where a suit is brought by the cer- 
tified purchaser or his representative 
against the real owner, the latter can 
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plead that the purchase was only benami 
for him. The section does not bar a plea 
of benami in defence. .AIR 1950 Bom 277 
(277): ILR (1950) Bom 362 * AIR 1948 
Pat 350 (353) . 26 Pat 505 (DB) ♦ AIR 
1945 Pat 390 (391): 24 Pat 279 (DB) * 
(1872) 14 Moo Ind App 496 (526, 527) 

(PC) * (1875) 2 Ind App 154 (155, 156) 
(PC) * (1905) 27 All 443 (446) (SB). 

[See also AIR 1961 Cal 151 (152): ILR 
(1961) 1 Cal 519. (S purchasing land at 
auction sale in name of his son — Land 
let out by S to predccessor-in-intercst of 
defendants — Plaintiffs, deriving their 
title through S, bringing suit against dc 
fendanls for assessment of fair and equi- 
table rent — Defendants held were estop- 
ped from challenging title of S and rais- 
ing plea of bar under S. 66. AIR 1920 Cal 
48, Rel. on.) 1 

6. Suits outside the section. — (I) A suit 
by a certified purchaser for declaration 
of his own title to the property purcha.s- 
ed is not barred by the section. (1896) 9 
CPLR 55 (55, 56) * (1896) 18 All 461 
(463) (DB) • (1899) 21 All 29 (43). 

7. Suit by beneficial owner In posses- 
sion or his successor In title for declara- 
tion of title.— (1) ^yhere the beneficial 
owner is in possession and brings & suit 
against the benamidar for declaration oi 
his title, the suit is barred by S. 66. AIR 
1938 Cal 602 (604) (DB) • (1901) 23 All 
175 (178, 180) (DB) * AIR >933 Pat 264 
(266, 267): 12 Pal 616 (DB) • AIR 1926 
Cal 542 (543. 544); 53 Cal 297 (DB) • AIR 
1917 Mad 324 (325) (DB). 

[But see (1896) 23 Cal 699 (701) (DB)*^ 
AIR 1914 Low Bur 275 (276): 7 Low Bur 
Rul 260.1 ^ ^ 

(2) An auction-purchaser may, by his 
conduct, be estopped from pleading the 
bar under S. 66. (1913) 36 Mad 564 (669). 

(3) Where the real owner sells the pro- 
perly to a third person with the consent 
and attestation of the benamidar auction- 
purchaser and the third person brings a 
suit against the benamidar, the 

will be estopped from pleading that me 
suit is barred under S. 66. (1913) 36 Mad 

504 (669). . , 

(4) A suit by the real owner against 

the certified purchaser on 
that the plaintiff was 

was recently dispossessed bv the defen 

riant who was hi»^ Am 

Toiirt srtlf. is barred by this section. Altt 

1950 B"m 277 (2781 ILR (1950) 

302 ♦ AIR I960 Pat 56 (58): 1959 BUR 

ftftK (A obtaining decree in name of B 

Td purchase/ property in execution 

« 1 «« In name of B — A dispossessed by 

B'^son — Suit for declaration of title 

iind for po.sscssion against is not barred 

by Si 66.) 

iffi) Where the true owner has- pcrfect- 
ncl his title by adverse possession for 
twelve years, a suit by him against tlie 
..certified purchaser for declaration of liis 


title will not be barred as it is based on 
title by adverse possession. AIR 1954 
Orissa 244 (246) (DB) * AIR 1938 All 
391 (393) : ILR (1938) All 556 (DB) • 
AIR 1929 PC 228 (231): 56 Ind App 330: 
51 All 675. 

(6) If the possession of the real owner 
or his transferee ripens into title by ad- 
verse possession as against the benami 
purchaser or a transferee from him and 
the former’s possession is disturbed, he 
can sue the latter to obtain possession for, 
he does not then rely on the benami 
nature of the purchase. But such claim 
must be made clearly and proved. AIR 
1964 SC 1254 (1256): (1964) 6 SCR 780. 

8. Suits by (bird person. — (1) A third 
person, such as a creditor of the real 
owner can sue to enforce his claims 
against the properly purchased on the 
ground that the purchase was benami for 
tile real owner. AIR 1954 Nag 223 (224): 
ILR (1954) Nag 457 (DB) • AIR 1920 
Mad 422 (423) • (1913) 35 All 138 (143). 

(2) Where A contracts to sell B certain 
properly which A intends to purchase at 
a Court sale, a suit by B for the specific 
performance of the contract against C on 
the ground that C was benamidar of A is 
barred as B must be regarded as claiming 
through his vendor A. AIR 1945 Cal 356 
(.359): ILR (1945) 2 Cal 375 (DB). 

9. Suit on grounds other than those 
mentioned in the section. — (1) A suit lies 
to eject a certified purchaser by a person 
alleging that the purchase was really 
effected for his benefit, if the relief is not 
sought on the ground that the certified 
purchaser was only a name lender for the 
plaintiff, but on certain facts which estab- 
lish certain other kinds of legal relatioM 
between the parlies which entitle the 
plaintiff to rely on them. AIR 1955 Mad 
648 t651) (DB) * AIR 1954 Orissa 244 
(246) (DB) • AIR 1952 Bom 30 (3>) • 
ILR (1952) Bom 40 (DB) * 

202 (203) : ILR (1940) Kar PC 406 • AIR 
1916 pc 81 (82): 37 All 545: 42 Ind App 
177 •'air 1962 Madh Pra 28 (30, 31); 1961 
MPLJ 675 (DB). (Sale of properly in 
e.xeculion — One partner purchasing it 
in his own name with partnership fund 
— Suit bv other partner claiming his 
share — Not barred by S. 66.) 

(la) If the plaintiff’s title depends ulti- 
mately on the benami nature of the trans- 
action then S. 66 would certainly be a 
bar, but if the plaintiff’s title is depen- 
dent upon other facts and circumstances 
like, for example, the application of the 
general law or the carrying out of a se- 
parate contract, then S. 66 would not be 
a bar. AIR 1959 Ker 249 (252): 1969 Ker 
LT 304 (DB). 

(2) A sues and obtains a decree^ against 
B. In execution of the decree B’s house 
is sold in Court auction and is purchased 
by C. the paid* agent of A. with As 
money, but without his knowledge. A men 
sues' C for possession, on the ground that 
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the purcliasc hy the a^^ent enures to the 
benefit of the principal. Tlie suit is not 
barred. aIR 1919 .Mad 942 (943) (DB) ♦ 
(1895) 18 Ntad 436 (437) * (1894) 21 Cal 
375 (378) (DB). 

[See however (1900) 22 All 434 (438. 
440). ] 

(3) A and B are joint mortgage dccre<?- 
holders against C, A applies on behalf o] 
himself and B to e.\e(utc the decree ami 
purchases C's property in the Court sale 
in his own name, tlic purchase mon^v 
being set off against the whole decree 
amount. B then sues A for recovery ol 
his share of the properties purchased by 

A. The .suit is not barred. .\IR 1915 PC 
81 (82): 42 Ind App 177 : 37 All 545 * 
AIR 1924 Oudh 218 (221) (DB) • (19i)7l 
29 All 557 (501). 

(4) In execution of A’s decree against 

B, C purchases certain properties in 
Court auction and then agrees with A to 
convev the properlv to him. A brings a 
suit for specific performance of the con- 
tract against C. The suit is not barred. 
AIR 1919 .Mad 94 (95) : 42 Mad 615 (FB)* 
AIR 1931 Bom 578 (581) • AIR 1921 Pat 
.39 (41). 

(5) A purchases certain properties in 

Court auction with his own funds, but in 
the name of B. \ continues in posses- 
sion of the properties purchased for over 
twelve years. He then sues B for a de- 
claration that he is entitled to the pro- 
perties. The suit is not barred. AIR 1948 
Pal 350 (353): 26 Pat 505 (DB) * AIR 

1929 PC 228 (231): 56 Ind App 330: 51 All 
675. (Reversing AIR 1921 All 165: 43 All 

416.) 

10, Suits by joint piirchnsefs. — (I) Where 
without being decree-holders, two persons 
enter into a joint venture to buv a pro- 
perty at a Court sale. the funds being 
provided lointly, but the sale certificate 
is i.ssucd in the name of one of them 
only, a suit by the other claiming half 
the property on the ground that the pur- 
chase was made for both is barred under 
S. 66. AIR 1939 Pat 207 (208) : 18 Pat 
181 (DB) ♦ AIR 1937 All 176 (182): ILR 
(1937) All 113 (DB) • AIR 1934 Cal .322 
(324): 61 Cal 371 • AIR 1967 Mad 437 
(439, 440): (1967) 2 Mad LJ 162. 

[But see AIR 1926 Bom 525 (526): 50 
Bom 600 (DB) * AIR 1940 Nag 1 (3, 4) 
(DB). ] 

(2) Section 66 will bar a claim based on 
the ground that the execution purchase 
was made in part on behalf of the plain- 
tiff by the auction purchaser. AIR 1940 
PC 202 (203): ILR (1940) Kar (PC) 406 * 
AIR 1967 Mad 437 (439, 440): (1967) 2 
Mad LJ 162. 

(3) Where, out of two |oinl mortgagees 
one alone sues making the other a pro- 
forma defendant and obtains a decree, in 
execution of which he purchases the pro- 
perly in his own name, a suit by the other 
ioinl mortgagee claiming a share of the 

[Vol. 2.] 3 A. M. 63 


properly purcliascHi is barred bv section 
66. AIR 1923 All 401 (406). 

EBul see AIR 193.3 All 854 (856) (DB).] 

(4) Where A and B both applied to pui** 
chase a propeily at an auction sale in a 
certain proportion, agreeing to pay the 
price in that proportion and actually paid 
(he 2.) pei' cent, ol Ihc purchase money in 
tiiat proportion, l)ut llie balance was whol- 
ly paid bv B and lie obtained the sale cer- 
tificate in his name, it was held that a 
suit l5v A (or hi.s share of the properly 
purchased was not barred. AIR 1926 Cal 
719 (719. 720) : 51 Cal 992 (DB). 

11. Purchase by Hindu co-parcener. — 

(1) A suit by one co-parcener to share in 
the properly purchased by another at .a 
court sale with loint family tunds is not 
barred by S. 66. AIR 1915 Oudh 194 (195)* 
AIR 19:;4 Cal 567 (508) : 61 Cal 440 (DB) 

♦ (1874) 12 Beng I.R 317 (330) (PC) • AIR 
1917 Oudh 143 (145) • (1899) 9 Mad L 
Jour 298 (300) (DB) * AIR 1967 SC 1124 

(1129. 11.30) : (1967) 1 SCR 93 * (1965) 2 

Mad LJ ,383: 78 Mad LW 518. 

(2) W^herc the managing member of a 
Hindu family makes a purchase with joint 
family funds but takes the sale in ilie 
name ol a third person, any member of 
the family can sue the third person on 
the ground that the purchase was benami 
for the managing member and so enures 
to the benelit of the family. AIR 1955 
Mad 648 (650) (DB) ♦ AIR 1922 Mad 481 

(482, 483, 484) : 45 Mad 856 (DB) • (189.3) 

6 Mad 135 (137) * (1897) 20 Mad 349 

( dSt*) ) * 

[But see AIR 1921 All 185 (187): 43 All 
711 (DB) * AIR 1928 All 619 (621): 50 
All 5I2J 


12. Suit fop specific performance of 
agreement (o sell.— (l) Where before the 
dale of a Court-sale A an<l B agree that 
B should buv the property in his name 
with funds supplied bv A and should 
convey liic properly to A thereafter, a 
suit 1)V A for specific performance of 
such an agreement will be barred bv 
.section 66. AIR 1951 Mad 943 (950) 
(DB). 


(2) Whore, before the Court-sale B in- 
tends to buy the properlv for himself 
with his own funds but agrees to convey 
the same to A for consideration, the pur- 
chase by ^ B is not a benami transaction 
and a suit by A for specific performance 
of the contract is outside S. 66. AIR 1953 
SC 443 (446) • AIR 19.52 Bom 30 (31) : 
ILR (1952) Bom 40 (DB). 


(3) If the circumstances show that 'lot- 
wilhstanding the purchase was made with 
his own funds. B never intended to buy 
on his own behalf hut intended to do so 
on behalf of A, the case clearly falls 
within tlie mischief of Section 60. AIR 
1951 Mad 943 (946) (DB) * AIR 1919 Pat 
523 (525, 526) (DB) • AIR 1916 Mad 1156 
(1157) (DB). 


(4) Where B agrees with A subsequent 
to the purchase (whether made on his 
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67. Power for State Government to make rules as to sales of land in execu- 
tion of decrees for payment of money — *[(!)] The ^[^[State] Government] “ *] 
may, by notification in the ©[OfiBcial Gazette], make rules for any local area imposing 
conditions in respect of the sale of any class of interests in land in execution of 
decrees for the payment of money, where such interests are so uncertain or undeter- 
mined as, in the opinion of the *>[c[State] Government], to make it impossible to fix 
their value. 

a[(2) When on the date on which this Code came into operation in any local 
area^ any special rules as to sale of land in execution of decrees were in force 
therein, the '3[c[State] Government] may, by notification in the e[Official Gazette], 
declare such rules to be in force, or may, * "] by a like notification, modify 

the same. 

i-very notification issued in the exercise of the powers conferred by this sub- 
^icuon shall set out the rules so continued or modified.] 

[1882, 1877, S. 327; See Ss. 54 and 68 to 72.] 

[a] Section 67 was renumbered as sub-section (1) and sub-section (2) was inserted by 
the Code of Civil Procedure (Amendment) Act, 1914 (I of 1914), Sec. 3. 

[b] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937 
(1-4-1937), for “Local Government”. 

[c] Substituted for “Provincial” by A.L.O., 1950 (26-1-1950). 

[d] The words “with the previous sanction of the Govemor-General-in-Councir were 

omitted by the Devolution Act, 1920 (XXXVUI of 1920), Sec. 2 and Sch. I, Ft. I 

[e] Substituted by A.O.. 1937, for “Local Official Gazette”. ___ 


Section 66 — Note 12 (contd.) 
own behalf or on behalf of A) to sell the 
property purchased, and A sues B for spe- 
cific performance of that agreement, the 
suit is not barred bv the section, AIR 1948 
Pat 350 (353) : 26 Pat 505 (DB) • AIR 
1945 Cal 355 (358): ILR (1945) 2 Cal 275 
(DB) • AIR 1919 Mad 94 (95): 42 Mad 
615 (FB) • AIR 1920 PC 30 (32. 33) : 43 
Mad 643 : 47 Ind App 108. 

19. Suit against certified purchaser and 
persons claiming through him Is barred. — 

(1) Section 66 applies to the successors-in- 
title of a certified purchaser. AIR 1954 
Orissa 244 (247) (DB) • AIR 1935 ^1 143 
(146) • AIR 1938 Cal 602 (604) (DB) • 
AIR 1920 Nag 51 (51) : 16 Nag LR 87. 

(2) Where the defendant is neither the 

certified purchaser nor his successor-in- 
title but a third person, the section has 
no application. AIR 1928 Cal 448 (449) • 
65 1070 (DB) • AIR 1929 Pat 064 

(674) : 8 Pat 585 (DB). 

(3) Where the real purchaser sues the 

certified purchaser and a third 

the ground that the purchase was made 

on behalf of the plaintiff, 
fied purchaser either is ex fA 

mils plaintiff’s title or does not 
plaintiff’s claim or executes a release 
dc?d in plaintiff’s favour or is otherwise 
liable to him under a contract made after 
the sale which he ndmits, the s-c- 

iirtfi does not bur it. AIR 193“ Cal o/4 
( 877 ) (DB) * AIR 1923 Cal 302 (302, 303) 
DB ' AIR 1020 Cal 932 (936) • AIR 
J9M All 47 (48) • (1903) 13 Mad L Jour 

354 (366) (DB). 

14 Name Inserted In the certUlcale 
fraudulently or without the consent of 


the real purchaser. — (1) A certified pur- 
chaser is not protected if he is guilty of 
fraud or gets his name inserted in the sale 
certificate without the consent of the real 
purchaser. AIR 1954 Orissa 244 (24^ 
(DB) • AIR 1945 Cal 365 (359) : ILR 
(1945) 2 Cal 375 (DB) • AIR 1934 Cal 
567 (567, 568) : 61 Cal 440 (DB). 

(2) Where the pleader of a party, by 
means of treachery and fraud, purchases 
at an inadequate price the property of the 
party in a court sale, S. 66 will not ope- 
rate as a bar to a suit agamst him f^or 
the recovery of the property on the 
ground that he must be ‘ahen hj Have 
made the purchase as plain 

tiff. (1896) 23 Cal 805 (813) (DB). 

16. Objection os to bar by S. 66. when 
can be raised.— (1) A plea that a suit 
is barred by the provisions of S. 66 may 
be put forward and given effect to at any 
stage of the suit, even in appeal for tne 
first time. AIR 1917 Oudh 143 (144) • AIR 
1932 Cai 170 (170). 

Section 67 — Note 1 

(1) Where the special rules under Sec- 
tion 67 (1) which were already In exis- 
tence at the time of 1908 Code came mto 
force, are continued in force under Sec- 
tion 67(2) it is not necessary to observe 
any of the conditions or restricHons lor 
exercise of the power under S. 67(1). 
(1962) 40 Mys LJ 964 (966). 

(2) In substance and effect the Notifi- 
cation No. 14 dated 5th March 1914 »ssu- 
ed by the Chief Commissioner of Cooig 
merely continued the special rule wen 
was in existence even prior to the CO^ 
of 1877 and therefore the rule cannot ne 

f. 
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DELEGATION TO COLLECTOR OF POWER TO EXECUTE 
DECREED AGAINST IMMOVEABLE PROPERTY 

68. [Omitted by Code of Civil Procediue (Amendment} Act, 1956 (66 of 
1956), S. 7 H-1-1957].] 

69. [Omitted by Code of Civil Procedure (Amendment) Act, 1956 (66 of 
1956), S. 7 [1-1-1957].] 

70. [Omitted by Code of Civil Procedure (Amendment) Act, 1956 (66 of 
1956), S. 7 [1-1-1957].] 

71. [Omitted by Code of Civil Procedure (Amendment) Act, 1956 (66 of 
1956), S. 7 [1-1-1957].] 

72. [Omitted by Code of Civil Procedure (Amendment) Act, 1956 (66 of 
1956), S. 7 [1-1-1957].] 

DISTRIBUTION OF ASSETS 


73. Proceeds of execution sale to 

holders. — (1) Where assets are held by 
before the receipt of such assets, made 

Section 67 “ Note 1 (contd.) 
ciiallef^cd on the ground that it is incons- 
tent with the Code within the meaninf; of 
S. 157. The constitutionality of the noti- 
fication cannot also be attacked on the 
basis of Art. 14 of the Constitution. (1962) 
40 Mys LJ 964 (9G7). 

Section 68 — Note 1 

Cases decided under the omitted sections: 

(1) Application for dismissal of execu- 
tion in respect of decrees transferred to 
Collector — Execution Court to be the 
proper forum and not the Collector. AIR 
1968 AH 125 (126). 

(2) Benefit of para 11(3) of Sch. 3 (as 
prior to 1956) can be claimed in respect 
of decrees not transferred to Collector for 
execution. ILR (1963) Mys 1102. 

(3) Attachment of af^ricultural land in 
execution of money decree — Case trans- 
ferred under S. 68 to Collector for its 
sale — Collector proceeding; under Pr. 1 
(c) and reporting; non-satisfaction — Sub- 
sequent execution after 12 years of date 
of decree — Paras 11 (2) and 11 (3) not 
applicable — Execution held barred by 
S. 48 except as regards the land in prior 
execution. AIR 1964 Bom 157 (159, 160): 
65 Bom LR 452. 

(4) Decree transferred to Collector for 
execution — Property sold — Applica- 
cation under R. 89 of O. 21 made to exe- 
cuting Court transferring decree and not 
to Collector — Application is in order — 
AIR 1963 Mys 175 (178): 40 Mys LJ 1009. 

(5) Decree in suit on mortgage — Mort- 
gage comprising several pieces of land ^ 
Executing Court authorizing Collector 
under S. 68 to sell some items only 
Alienation by judgment-debtor after sale 
proclamation of items of lands not men- 
tioned in the order was held not void. AIR 
1965 Mys 250 (252) ; (1965) 1 Mys LJ 
613 (DB). 

(6) Executing Court making order for 
sale of mortgaged lands — Direction to 


he rat^ably distributed among decree' 
a Court and more persons than one have, 
application to the Court for the execution 

Collector that land A should be sold after 
sale of other 2 lands if decree not satis- 
lied — Collector acquires power to sell 
land A also — Private sale by judgment- 
debtor of that land after sale proclama- 
tion is void. AIR 1965 Mys 250 (252): 
(1965) 1 Mys LJ 613 (DB). 

(7) Decree transmitted to Collector for 
execution — Collector alone is seized of 
the matter -- No further steps need be 
taken in civil Court — Decree cannot 
become time barred. (1966) 68 Punj LR 
420 (427). 

(8) Civil Court decree — Transferred 
to Collector for execution under S. 68, 
Civil P. C. — Sale of tenancy holding by 
Collector cannot be treated as sale under 
process of civil court within S. 37, Rajas- 
than Act 3 of 1955 and as such cannot be 
challenged — Collector functions not as 
an agent but independently of Civil Court. 
1960 Raj LW 458 (459). 

(9) Executing Court has no jurisdiction 
to transfer execution proceeding to Collec- 
tor for sale of property in respect of 
which sale proceedings are pending be- 
fore Collector in another execution. The 
validity of sale can be determined only 
by separate suit and not under S. 47 either 
by the executing Court or the Collector. 
ILR (1958) Mys 432. 

SECTION 73 — SYNOPSIS 

1. Scope and object. 

2. There must be assets held by the 
Court. 

3. Claimant for rateable distribution 
and attaching decree-holder must 
be holders of decrees for the pay- 
ment of money. 

4. Such decrees should have been ob- 
tained against the same Judgment 
debtor. 

6. Claimant for rateable distribution 
must have applied for execution to 
the Court by which assets are held. 
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of decrees for the payment of money passed against the same judgment-debtor and 
have not obtained satisfaction thereof, the assets, after deducting the costs of 
realization, shall be rateably distributed among all such persons; 

Provided as follows: — 

(a) where any property is sold subject to a mortgage or charge, the mort- 

gagee or incumbrancer shall not be entitled to share in any surplus 
arising from such sale; 

(b) where any property liable to be sold in execution of a decree is subject 

to a mortgage or charge, the Court may, with the consent of the mort- 
gagee or incumbrancer, order that the property be sold free from the 
mortgage or charge, giving to the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he had in the property sold; 


Section 73 — Synopsis (contd.) 

6. Effect of dismissal of the application 

for execution. 

7. Claimant attaching before judgment. 

8. The application should have been 

made before the receipt of assets 
by the Court. 

9. ‘*And have not obtained satisfaction 

thereof.’* 

10. Jurisdiction of Court to Inquire Into 

the validity of the decree under 
which rateable distribution Is claim- 
ed. 

11. Insolvency or liquidation, how far af- 

fects the right of rateable distribu- 
tion. 

12. Sale subject to mortgage — Morfga* 

gee cannot get rateable distribution 
— Proviso (a). 

13. Sale free of mortgage — Rights of 

mortgagee — Proviso (b). 

14. Sale In execution of decree on moit- 

gage — Mode of applying the sale 
proceeds — Proviso (c). 

16. Suit for refund of assets — Sub-sec- 

tion (2)* 

10. Priority of debts — Sub-seetlon (3). 

17. Mode of distribution. 

18. Appropriation of amount received by 

way of rateable dfslrlbntton. 

10. Appeal. 

20. Revision. 

TOPIC INDICATOR 

Applicalion for rateable distribution. 

conditions of — See Note 6. 

Deposit under O. 21, R. 89 — Sec 

Distinction between “held” and “realiz- 
ed” — See Note 2. 

Distribution of assets realised by kent 
decree — See Note lO. 

Effect of attachment before judgment — 
See Note 7. 

Effect of rateable distribution on deb- 
tor's surety — See S. 146. 

Fund in Court — Rateable distnbution 
of — Sec Note 8. 

Higher Court to determine claims f<»r 
rateable distribution — Sec Note 5. 
Illustrative cases when applications 

were held not to bo applications 
^ 141 execution — See Note 5. 


Inter-relation between S. 73 and O. 21, 
R. 52 — See Notes 8 and 16. 

Limitation for suit for refund — See 
Note 15. 

Order 21 Rule 72 does not affect S. /3 
— See Notes 2 and 8. 

Priority of attachment confers no prior 
right — See Note 1. 

Property declared not liable but sold by 
another decree-holder — First 

decree-holder entitled — See Note 10. 

Right of rival decree-holder to chal- 
lenge decree — See Note 10 

“Shall be rateably distributed.” — See 
Notes 4. 10, 17. 

To the Court — See Note 5. 

Transfer of assets whether necessary — 
See Note 8. 

Whether Small Cause Court can try suit 
for refund — See Note 15. 

Who can apply — See Notes 3 and 

10 . 

1 . Scope and object. — (1) Section 73 
places all decree-holders on an equal 
footing regardless of any priority in 
attachment or of the application for 
rateable distribution. AIR 1941 All 110 
(111): ILR (1941) All 77 (FB) • AIR 
1951 Ajmer 58 (2) (58, 59) * AIR 1922 
Mad 236 (236) » AIR 1961 All 371 (374): 
1961 Ail LJ 435. (No special right in re- 
gard to priority on the creditor is con- 
ferred.) * AIR 1961 Puni 292 (293); ILR 
(1960) 1 Pun) 809. 

(2) The object of the section is to pre- 

vent unnecessary multiplicity of execu- 
tion proceedings and to secure an equit- 
able administration of the property by 
placing all the decree-holders on the same 
footing and making the property rateably 
divisible among them. AIR 1941 All 110 
(111, 112): ILR (1941) All 77 (FB) • 
1924 Cal 801 (805) : 51 Cal 761 (DB) • 

AIR 1935 Nag 214 (215) : 31 Nag LR 423 
* AIR 1962 Mys 12 (13) : 39 Mys LJ 536. 

(3) The rule enunciated in this section 
is only a rule of procedure. It does not, 
however, alter or limit the substantive 
rights of rival decree-holders. AIR 1941 
All no (115) : ILR (1941) All 77 (FB) • 
(1884) 10 Cal 567 (576) (DB) * AIR 1926 
Oudh 616 (617) ; 1 Luck 569 (DB). 

(4) Where some of the decree-holders 
who had filed suits against the judgment- 
debtor, a public officer, before Isl June 
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(c) where any immoveable property is sold in execution of a decree order- 
ing its sale for the discharge of an incumbrance thereon, the proceeds 
of sale shall be applied — 

first, defraying the expenses of the sale; 
secondly, in discharging the amount due under the decree; 
thirdly, in discharging the interest and principal monies due on 
subsequent incumbrances (if any); and 

among the holders of decrees for the najment of 
money against the judgment-debtor, who have, prior to the sale 
of the property, applied to the Court which passed the decree 
ordering such sale for execution of such decrees, and have not 
obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed under this 
section are paid to a person not entitled to receive the same, any person so en- 
titled may sue such person to compel him to refund the assets. 

(3) Nothing in this section affects any right of a[the Government]. 

[1882, 1877. S. 295; 1859, S. 270; See S. 64, O. 21, Rr. 52, 72, 89 and 90.] 
[a] Substituted by A.L.O., 1950, for “the Crown*’ which were substituted by the 
Government of India (Adaptation of Indian Laws) Order, 1937 (1-4-1937), for 
“the Government”. 


Section 73 — Note 1 (contd.) 

1937, attached a portion ot the amount 
of his salary which the other decree-hold- 
ers who had filed their suits after 1st 
June 1937 would not have been able tu 
attach bv reason of the amendment of 
S. 60(l)(i) the latter can have no right 
to share by wav of rateable distribution 
in that amount. AIR 1945 Bom 76 (77, 78;. 
fBut sec AIR 1956 Cal 112 (1131.1 


(6) The scheme of the section is rather 
to enable the Judge as a matter of admi- 
nistration to distribute the price acco^’d- 
ing to what seem, at the time, to be the 
rights of the parlies, without this distribu- 
tion importing a conclusive adjudication 
on those rights which may be subscauent- 
Iv re-adjusted in a suit. (19011 23 All 213 
(322) : 28 Ind App 203 (PC). 

(6) The Deputy Registrar, under Co- 
operative Societies Act, is not a civil Court 
or in any case a subordinate Court within 
meaning of S. 63. C. P. C. Therefore S. 73 
the Code is inapplicable. (1966) 2 Andh 
WR 177 ; (1966) 1 Andh LT 409. 

2. There must be assets held hy the 
Courts. — (1) Where the property attached 
IS purchased bv the attaching decree-hol- 
der privately, no right to rateable distribu- 
tion arises. AIR 1943 Bom 261 (202 
265) : ILR (1943) Bom 514 (DB) • AIR 
1937 Pat 609 (610). 

(2) Where there are cross-decrees, if 
the smaller decree is attached by other 
persons holding decrees against the per- 
son, in whose favour such smaller dec-.ee 
was passed, they cannot claim any right 
of rateable distribution in the amount of 
such decree. AIR 1940 PC 173 (175. 176): 
ILR (1940) Kar (PC) 312; 67 Ind App 
350: ILR (1941) Mad 1. 

(3) The word *‘asset.s” means all a 
mans properly, of whatever kind which 
may be used to satisfy debts or demands 


existing .igainst him. (1892) 16 Bom 91 
(98) • AIR 1934 Pat 685 (692) : 13 Pr.t 
446 (DB) * AIR 1939 Pat 392 (396) : l8 
Pal 404 (DB). 

(4) The five pcrccntum of the sale 
price which is deposited under O. 21. R. 89 
for payment to the auction-purchaser as 
compensation is not an .isset of the judg- 
ment-debtor. AIR 1952 Cal 840 (841. 
842) : ILR (1953) 1 Cal 125 • AIR 1357 
Trav-Co 107 (109) : ILR (1955) Trav-Co 
1028 (DB) • AIR 1939 Pat 392 (396) ; 18 
Pat 404 (DB). 

(51 Where the manager of a joint Hindu 
family is adjudicated an insolvent, all 
that vests in the Official Receiver is the 
right or the capacity which the insolvent 
had of making such interest available 
for the benefit of joint creditors under 
certain conditions recognised bv the Hindu 
law. Hence. proceeds realised bv the 
sale of shares of other members in exe ra- 
tion of decrees obtained against them will 
be ‘‘assets'* available for rateable distri- 
bution. .MR 1939 Cal 279 (281) (DB). 

(6) The expression "assets held bv the 
Court" conveys the idea of a.ssets realised 
or converted into cash. AIR 1954 Andhra 
44 (45) * AIR 1925 Nag 157 (157. 159) • 
AIR 1939 Cal 630 (535): ILR (1939) 2 Cal 
143 • 1966 All LJ 605 : 1966 All WR (HC) 
487. (The term 'assets' cannot include 
immovable properly, though after the auc- 
tion thereof the sale proceed.s would he 
.assets liable to rateable distribution.) ^ 
1964 BLJR ,387. 

(7) A cheque may, in certain circum- 
stances amount to an ‘asset’. (1941) 45 
Cal WN 674 (678) (DB). 

(8) In case of a cheque received by the 
Court from a garnishee a prayer bv the 
decree holder-creditor for endorsement of 
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Section 73 — Note 2 (contd.) 
the cheque in his favour is essential be- 
fore the cheque becomes an 'asset receive 
ed’ by the Court. AIR 1968 Raj 3 

(9) Where a decree is attached by 
several decree-holders and one of them 
executes the decree, any money recovered 
by such execution will be assets liable to 
rateable distribution. AIR 1940 PC 173 
(176): ILR (1940) Kar (PC) 312: ILR 
(1941) Mad 1 ; 67 Ind App 350. 

(10) Where immovable property of a 

person is sold by the Collector in execu- 
tion of an award under the Bombay Co- 
operative Societies Act, VII of 1925, the 
sale proceeds of the properly in the 
hands of th* Collector are not assets 
held by a (Jourt. AIR 1938 Sind i57 

(160): ILR (1939) Kar 104. 

(11) The words “assets held by a Court 
include all moneys obtained in any man- 
ner whatsoever by the Court whose duty 
it is to execute the decree under execution 
for the purpose of satisfying the said 
decree. AIR 1950 Orissa 230 (2p : ILR 
(1950) Cut 208 (DB) * AIR 19^9 ^t w8 
(128, 129) : 27 Pat 816 (DB) • AIR 1944 
Nag 313 (314) : ILR (1945) Nag 427. 

(12) Where the salary of a Government 
officer was once attached under the Code 
of Civil Procedure and then another attach- 
ment took place the parly attaching sub- 
sequently was entitled to claim rateable 
distribution under S. 73 of the Code, be- 
cause the salary attached amounted to as- 
sets within the meaning of that section. 

ILR (1960) 1 Cal 177. 

(13) In order that S. 73 may apply, it 
is not necessary that the receipt of assets 
should have been under a process of ex- 
ecution, but it is necessary that the assets 
should have reached the hands oi ine 
Court in execution. AIR 

(128 129) : 27 Pat 816 (DB) ** AIR 1930 
Sind' 300 (300. 301): 25 Sind LR 
1939 Bom 112 (113): ILR (Jp^O) Bom K3 
(DB) • AIR 1939 Pat 392 (393, 394) : 18 

pat 404 (DB). 

(14) The following are not assets held 
by a Court" not being obtained by the 

Court in execution: . 

(a) Money paid in Court to avoid 

before iudgment. AIR 1915 Upp Bur 15 

n61 • 2 Upp Bur Rul 91. . 

(b) ' Money paid to the decree-holder 

out of Court under a private arrangement. 

AIR 1920 Lah 94 (94). 

^“(d)^ Monev^paid by defendant '"Jj® 

”Ti 5) ’Money paid ■?“>, Court by a iudg- 
ment-debtor under O. 21, R. 65 for pay- 
ment of the amount, due to the 

who got the property attached is 
^niuct "o rateable distribution. AIR 1919 
M7 (648): 41 Mod 616 (617) (DB) • 
air 1926 Mad 307 (308) : 49 Mad 38 


(DB) * AIR 1920 Cal 785 (786) : 47 Cal 
515 (520. 521) • AIR 1939 Pal 392 (394): 
18 Pat 404 (DB) • AIR 1921 Cal 749 (750) 

• AIR 1941 Nag 239 (240) • AIR 1919 Bom 
152 (153) * AIR 1926 Bom 242 (245). 

[But see AIR 1915 Mad 236 (236) • 

(1912) 36 Bom 156 (163, 164) (DB) • aIR 
1920 Sind 118 (119) : 14 Sind LR 164 • 
AIR 1925 Nag 157 (158) • AIR 1927 Rang 
278 (278, 279): 5 Rang 753 * AIR 1915 Upp 
Bur 15 (16): 2 Upp Bur Rul 91.] 

(16) Money paid by the Judgment-deb- 
tor under S. 55(4) to the warrant officer 
arresting him is not an asset subject to 
rateable distribution, AIR 1917 Bom 2V5 

(276). ^ ^ 

(17) Where a payment has been made 
for a specific purpose or specifically to- 
wards a particular decree, the money so 
paid is not liable for rateable distribution. 
AIR 1955 Cal 423 (426) • AIR 1939 Born 
468 (470) • AIR 1939 Bom 112 (11^ 114): 
ILR (1939) Bom 133 (DB) * AIR 1918 

Mad 704 (704). ^ ,, , 

(18) Assets held by a Court — Includes 

money intended for a particular decree. 
air 1966 Rai 194 (197): 1966 Ra.l LW 

175. (AIR 1939 Bom 112, Dissented from.) 

(19) The amount deposited under O. 21. 
R. 89 is not available for rateable distri- 
bution as it is intended solely for the 
purpose of paying to the decree-holder in 
execution of whose deerw the 

were brought to sale. MR 1954 Mad 581 
/584 585) • AIR 1952 Cal 840 (841. 842, 
843, 845) : ILR (1953) 1 Cal 125 • (1966) 
32 Cut LT 555 : (1967) 9 Orissa JD 35 

* AIR 1962 Kcr 106 (109) : 1961 Ker LT 
974 (DB). (AIR 1932 Nag 156 and AIR 
1933 Nag 347 and AIR 1933 Nag 349 and 
AIR 1933 Pat 303 and AIR 1938 Cal S-ly 
Diss. from.) 

[See however 1961 Ker LT 767: (1961) 

2 Ker LR 201. (A deposit made by the 
iudgment-debtor for the purpose of selU 
ing aside the execution sale P,* 

R 89. can be regarded as 
rateable distribution under S. W. Su^h 
denosit does not enure to the henefit ol 
a particular decree-holder alone but to all 
those cxcculion creditors who have 
S Tdalm to rateable ^distribut on 
under S. 73. ILR 40 Cal 519. Not foil.) 1 

(20) When there are several decrees 

outstanding against a iudsment-debtor and 
all the requirements of S. 73 are compli- 
ed with, the judgment-debtor cannot pre- 
vent rateable distribution by merely ear- 
marking his payments for “f 

one of the decree-holders. AIR 1939 Paf 
392 (393, 394) : 18 Pat 404. 

(21) Distinction in the form in wnicn 

execution has been had, in the 
extent to which execution has been allow- 
ed to run, in the exact source or genesis 
of the fund in Court arc no part of tM 
definition of the assets are subi^ 

to distribution raleably. AIR 1920 Cal78o 

(787): 47 Cal 515. . ' , 

(22) Where a judgment-debtor has w;. 
ready assigned certain property to a pani- 
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cular decree-holder or created a charjje on 
a certain property in favour of a particu- 
lar decree-holder, such property is not li- 
able to the claims of other decree-hcl- 
ders, for rateable distribution. AIR 1937 
All 424 (428) (DB). 

(23) Where the assets in the Court le- 
present security given for the satisfaction 
of a particular decree, the holders of 
other decrees are not entitled to rateable 
distribution out of such assets. AIR 1018 
Mad 442 (442) ; 41 Mad 327 (DB) • AIR 
1916 Lah 147 (150) (DB) * AIR 1937 Mad 
531 (532) (DB) * AIR 1939 Bom 112 (114); 
ILR (1939) Bom 133 (DB). 

(24) Even where the assets held hv the 
Court are derived from property which is 
not liable to be proceeded against in exe- 
cution of the decree under which the 
claim for ralenble distribution is made 
the holder of such decree will not be en- 
titled to share in such assets. AIR \9U 
Sind 96 (96) • AIR 1938 Sind 144 (145) • 
AIR 1941 Nag 239 (241). 

[But see (1880) 4 Bom 429 (432) (DB).] 

(25) The costs of realisation must be de- 
ducted in calculating the assets avail.ibic 
for rateable distribution under this sec- 
tion. AIR 1910 Sind 17 (18). 

3. Clairaant for rateable distribution and 
attaching decree-holders miisl be holders 
of decrees for the payment of money. — 

(1) Where an execution sale is set aside 
and the decree-holder is ordered to refund 
the sale price the order is one under Sec- 
tion 47 and therefore amounts to a 
decree. Hence, where such order is ex- 
ecuted the proceeds of such execution are 
liable to rateable distribution under this 
section. AIR 1940 Nag 267 (268): ILR 

(1942) Nag 136. 

(2) A payment order under Section 186 

of the Companies Act (1913) being, under 
Section 199 of the Act, enforceable as a 
decree, is to be treated ns a decree fer 
purposes of rateable distribution under 
this section. AIR 1945 PC 60 (61): 72 

Ind App 85: 20 Luck 162: ILR (19451 Kar 
(PC) 148. (AIR 1940 Oudh 237: 15 Luck 
322. Reversed.) • AIR 1941 Lah 273 (273) 
ILR (1942) Lah 460 (DB). 

(3) An attorney efTecting an attach- 
ment in execution of an order for costs 
made in his favour under Section 48 ef 
Chap. 38 of the Calcutta High Coiirt 
Original Side Rules is entitled to partici- 
pate in rateable distribution under the 
Section, AIR 1954 Cal 6 (7. 8). 

(4) A barrister practising in the erst- 
while Hyderabad State was held not 
entitled to ralenble distribution for his 
fees. AIR 1956 Hvd 65 (75): ILR (1956) 
Hvd 79 (FB). 

(5) As a general rule, every decree Iv 
virtue of which money is payable is to 
that extent a “decree for money.” 
(1885) 11 Cal 718 (729, 730) (DB). 

(6) A decree for the payment of mesne 
profits is a “decree for the payment of 


monev.” AIR 1934 Mad 604 (605): 58 

Mad 223 (DB) • (1882) 5 Mad 123 (124) 
(DB). 

(7) A judgment entered up under Sec- 
tion 86 of the Insolvent .\r{ is a “decree 
for the pavmcnl of monev.” (’84) 8 Bom 
511 t520) (DBi. 

(8) .-\ holder of n mortgage decree oi 
of nnv decree under which money is pay- 
.ahle and oilier relief granted, is the holder 
of a “decree for the payment of money.” 
(1885) 11 Cal 718 (729. 730) (DB). 

(0) mortgage decree is one for the 
p.svment of money whether there is a 
dirortion to pay personally or not. (1905) 
28 Mad 473 (477) (FB) • (1902) 25 Mad 
244 <286. 2871 (FB). 

(10) Where a mortgage decree expressly 
exempts the defendants from personal 
liability, it is not a monev decree under 
the section. (1912) 17 Ind Cas 940 (942) 
(DBt (.Mad). 

(11) A mortgage decree is not a decree* 
for the payment of monev even though it 
pro\ ides for the dcficiencv of the decree 
amount being realised, after sale of the 
hvpolhcca personallv from the mortgagoi. 
(1801) 16 All 418 (420) (DB) • (1903) 25 
All 541 (542. ,543) (DB) * (1899) 26 Cal 
166 (171) (DB) * (1900) 27 Cal 285 (289) 
(DBi • AIR 1930 Lah 303 (304). 

(12) A composite mortgage decree foi 
sale including a personal decree for the 
bal.ancc will become a decree for the pay- 
ment of money within the meaning of this 
section. AIR 1934 Cal 764 (766) : 60 Cal 
22 (DB). 

(13) A personal decree obtained Pv a 
mortgagee independently of his mortgage 
and found insufficient to satisfy the mort 
gage debt is a decree for payment o! 
moiKv. AIR 1924 Pat 434 (4,36) (DBt. 

(11) .\ personal decree for interest uiie 
on *he mortgage is a decree for pavmeni 
of monev. .MR 1919 Oudh 351 (352): 22 
Oudh Cas 150 (DB). 

(15) A personal decree for the balance 
due after the mortgage property is sold is 
a decree for payment of monev. (1904) 51 
Cal 792 (795, 796) (DB). 

(16) A decree for monev personally 
against B and against the properties of 
C and D does not thereby lose its charac- 
ter as a monev decree against B for the 
purpose of claiming rateable distribution 
of the assets of B held by the Court. 
(188.S) 10 All 35 (38) (DB). 

(17) The section applies to transferees 
of decrees also who applv for rateable dis- 
tribution. .\IR 1941 Mad 795 (796). 

4. Such decree should have been ob- 
tained against the same judgment-debtor. 
— (1) One of the conditions for the ap- 
plicability of the section is that the decrees 
should have been obtained against Ihe 
same judgment-debtor. AIR 1941 All 110 
(117) : ILR (1941) All 77 (FB) • AIR 
1915 Cal 658 (660) : 42 Cal I (DB) • MR 
1034 Nag 62 (63, 64). 

(2) It is not nccessarv’ that all the ludg 
ment-debtors in each of the several de- 
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rrecs should be idenlicallv the same. 
(1903) 30 Cal 583 (586. 587) (DB) * AlH 
1923 Pat 521 (522. 523) (DB) * AIR <924 
Cal 801 (804. 805) : 51 Cal 761 (DB) ♦ 
AIR 1935 .Mad 309 (401). 

(3) For Ihe applicabilitv of S. 73 it is 
sufi'icienl if there is one iiidgment debtor 
common to all the decrees. AIR 1924 Cal 
801 (804, 805): 51 Cal 761 (DB) * AIR 
1936 Mad 40 (41) : 59 Mad 93 (FB). 

[But see AIR 1919 Mad 758 (758) (DR).] 

(4) Where X gets a decree against A, 
Y. a decree against A and B and Z, a 
decree against A, B and C if assets are 
realised from C or his properly, X and Y 
are not entitled to claim rateable distribu- 
tion. AIR 19.33 Pal 277 (278). 

(5) There will be a difference in the ex- 
tent of the share of the assets in which 
each of the decree-holders can claim rate- 
able distribution according as the proper- 
ties of the one common judgment-debtor 
or of such debtor and of others, are .'lold 
in execution. (1903) 30 Cal 583 (586 (FB)* 
(1905) 27 All 158 (160) (DB) * (1905) 29 
Bom 528 (529. 530) (DB). 

(6) Where A and B constitute a ioinl 
Hindu family of which A is the manager 
and X obtains a decree against A as 
manager of the joint family and Y ob- 
tains a decree against both A and B eo no- 
mine as members of the joint family, both 
A and B would be judgment-debtors un Icr 
both the decrees and X will be entitled to 
a rateable distribution of the proceeds ob- 
tained by the sale of the entire family 
properties and not only to a ratenple 
share in the proceeds obtained by the 
sale of A's share in the propcrfie.s. .MR 
1947 Bom 18 (23); ILR (1947) Bom ^20 
(FB). (AIR 1941 Bom 324 ; ILR (1041) 
Bom 540, Overruled.) * AIR 1936 Mad 123 


(125). 

(7) X obtains a decree against A, a 
Hindu father and Y obtains a decree 
against A and his sons B and C, and the 
entire ioinl family properties belonging to 
A, B and C arc sold in execution of > s 
decree. X is entitled to claim a share irj 
the entire proceeds. In other words, all 
the iiidgment-dcbtors must be considered 
to be the same under both the decrees. 
AIR 1940 Mad 525 (526, 527) (FB). (.MR 
1937 Mad 253. Overruled.) Am 1937 
Mad 504 (508. 509) • (1903) 26 Mad 179 
(181. 182) * AIR 1947 Bom 18 (23): ILR 

1947) Bom 120 (FB). (AIR 1941 3om 

.324 : ILR (1941) Bom 540, Overruled.) 

(8) Whore, n decree is passed in a suit 

against A. the son. inf viduallv and ..no- 
th^r decree pnased in another suit 

'„7a)nst n the fn^her the f-ct that nro- 
nertv In the hnnds of A may he resorted 
to as that of Ihe legal representative of 
his father in execution of the decree pas- 
sed against Ihe father, B cannot make the 
iwn decrees passed “against the same 
MgmenMehto?." ^ AIR 1954 Bom 446 

450) ; ILR (1964) Bom 704. 

' (0) The words ".same jiidgment-debtor 


will not include a person who does not 
occupy the same character in all the de- 
crees. AIR 1936 Mad 40 (42) : 59 Mad 
03 (FB). 


(10) Where X obtains a decree against 
A in his personal capacity and Y obtains 
a decree against him as heir of P. the two 
decrees arc not against the same jiidg- 
mcnl-deblor. AIR 1941 Bom 327 (328): ILR 
(1941) Bom 544 (DB) • AIR 1919 Oudh 
326 (328): 22 Oudh Cas 194 (199, 200) 
(DB) * AIR 1936 Mad 40 (42): 59 Mad 
93 (FB). 

[But see AIR 1936 Cal 210 (212): 63 
Cal 923 • (1885) 1 Cal 718 (728).] 

(ID The expression “same judgment- 
debtor" does not include the legal repre- 
sentatives of the judgment-debtor. AIR 
1944 Sind 81 (83): ILR (1943) Kar 426 
(DB). 

(12) A decree against A in his personal 
rapacity and a decree against a Arm of 
which A is a partner are not decrees 
against the same “judgment-debtor." AIR 
1956 Mad 102 (195) * AIR 1915 Cal 658 
(660) : 42 Cal 1 (9) (DB) ♦ AIR 1937 Leh 
937 (938) : 18 Lah 637 (DB) ♦ AIR 1953 
Punj 43 (45): 64 Pun LR 863 (DB). 
(AIR 1938 Cal 316 and AIR 1943 Bom 
1.56. Dissented from.) 


(13) A decree passed against a Arm is 
really one against the individuals con- 
stituting the Arm and hence, the ^ iudg- 
ment-debtors under a decree against a 
firm and under a decree against the in- 
dividuals constituting the firm are the 
same for the purpose of this section. 
AIR 1938 Cal 316 (318) * AIR 1943 Bom 
156 (168): ILR (1943) Bom 306 • AIR 
1963 Mys 16 (16): 40 Mys LJ 1043. 

[But see AIR 1949 Cal 396 (401): iLR 
(1945) 1 Cal 153.] 

(14) Where a decree is passed against 
A during his lifetime and another dc- 
cree is passed acainst A^s heirs after As 
death, the two decrees are 

same iudgment-debtor. AIR 1936 Mad M 
(41, 42): 59 Mad 93 (FB) • 
no (118): ILR (1941) All 77 (FB). (AIR 
1939 All 546. Overruled.) * AIR 1943 Lah 
148 (154) (FB) * AIR 1953 Bom 65 (71): 
ILR (1963) Bom 15 (FB). (AIR 19.37 

Bom 461: ILR (1937) Bom 795 and 
(1901) 26 Bom 494. Overruled.) • 1965 
,Iab LJ 98: 1965 MPLJ 171. (Identity of 
judgment-debtors is to be seen with 
reference to the decrees in various cases 
and not with reference to various appli- 
cations for execution on the basis of 
such decrees. Words ‘the same judgment- 
debtors' do not imply that all the iuJg- 
menl-debtors should be identical.) * AIR 
1961 Raj 118 (119, 120): 1961 Raj LW 
28. (Stress is more on identity of pro- 
perly than on identity of iudgment-debtor 
— Legislature did not intend that the 
expression ‘the same judi^enl-debtor 

.should be construed in a strictly teclini- 
cal serxsi.) * AIR 1059 Mad 218 (219, 

220): 72 Mad LW 19. (No distinction can 
be drawn between a decree obtained 
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against a Hindu widow as representing 
her husband’s estate and one obtained 
against her personally.) 

[But see AIR 1935 Cal 738 (739) (DB). 
(Section 146 cannot enlarge the scope of 
Section 73.) * AIR 1930 Cal 454 (455) * 
AIR 1940 Rang 243 (246); 1940 Rang LR 
492.] 

(15) Where A and D each obtained a 
decree against B. and after B's death C 
who was the legal representative of B 
purchased A’s decree with moneys not 
belonging to B's estate, C Is not dis- 
entitled to claim rateable distribution, 
along with B, bv reason only of his be- 
ing the legal representative of B. (1SS9) 
13 Bom 171 (176) (DB). 

(16) Properly in hands of heir of 
ludgment-deblor — Heir not made party 
to execution proceeding — Rateable 
distribution cannot be claimed against 
such heir. AIR 1964 Rai 122 (123): 1963 
Rai LW 597. 

(17) Where A and B each obtains a 
decree against the same judgment-debtor 
C, and D stands surety for C in regard 
to A's decree, D cannot be considered to 
be a judgment-debtor under B’s decree 
and B cannot claim rateable distribution 
of the money paid by D in respect of 
the decree in A’s favour. AIR 1942 Oudh 
491 (492) • AIR 1940 Nag 79 (79). 

[But see AIR 1958 Andh Pra 334 
(335).] 

(18) V getting immovable property of 
judgment-debtor attached in execution of 
his decree — T, who had a decree against 
same judgment-debtor applying to Court 
under Section 73 for rateable distribution 
of property — T also applying to Court 
for permission to bid at auction of pro- 
perty but that was rejected — Property 
put to sale — T bidding at auction and 
purchasing property — Application by 
judgment-debtor to set aside sale — 
Held, on facts that as T had applied 
under Section 73, property was also be- 
ing sold in execution of his decree — 
T’s case, therefore, clearly fell under 
Rule 72. AIR 1967 Punj 128 (129): ILR 
(1967) 1 Punj 368. 

(19) Surety of a judgment-debtor — 

Not himself a judgment-debtor — His 
liability arises because of same judg- 
ment-debtor — Section 73 applies. AIR 
1966 Raj 194 (197): 1966 Raj LW J75. 

(AIR 1942 Oudh 491 and AIR 1940 Nag 
79, Dissented from.) 

(20) Amount deposited by surety of a 
iudgment-debtor — Decree-holder con- 
cerned has no equitable lien on it — 
Amount is available for rateable distri- 
bution among other decree-holders. AIR 
1966 Rai 194 (198): 1966 Raj LW 175. 

6. Claimant for rateable distribution 
most have applied for execution to the 
Court by which assets are held. — (1) 
In order to claim rateable distribution, a 
decree-holder must have applied under 


Order 21, Rule 11 of the Code for exe- 
cution of his decree. AIR 1957 .Andh Pia 
1017 (1017) * AIR 1941 .Mad 125 (1261 • 
AIK 1940 Rang 201 (202): 1940 Rang LR 
421 (FB) AIR 1920 Nag 148 (150): 25 
Nag LK 94 (DB) • AIR 1929 .Mad 703 
(704): 52 .Mad 760 (1-B) • 1963 Jab LJ 
760 * AIR 1962 .Mvs 12 (13): 39 Mvs 
LJ 536. 

(2) .\n application under Order 21, 
Rule II is necessary, not only for the 
enfonemcnl of his right to ralejble 
disirihulion but also to control simdai 
rlglils of rival decree-holders. (’06) 33 
Cal 639 (6431. 

(3) It is not necessary for a decree 
holder to make a specific application for 
rateable dislril)Ution. AIR 1955 Cal 573 
(574) iDB) • AIR 1957 Andh Pra 1017 
(10181 • AIR 1933 All 337 (338) (DB) * 
AIR 1968 Raj 3 (4): 1968 Raj LW 111 * 
AIR 1962 Mvs 12 (13): 39 Mvs LJ 536 * 
AIR 1961 All 371 (374): 1961 Ail LJ W). 

(4) A mere omission in the application 
to give certain particulars or other 
technical defecLs will not invalidate an 
application for execution for the pur- 
poses of Section 73. AIR 1929 Mad 703 
(701): 52 Mad 760 (FB) • AIR 1928 Nag 
332 1333} • (’02) 15 Mad 372 (377) (DB). 

[Rut sec AIR 1928 Mad 496 (497) 
(DB).] 

(5) Decree-holder praying to parti- 
cipate in assets held bv Court — Appli- 
cation for execution not accompanied 
with ccrlilied copy of decree not proper 
application — Decree-holder not entitled 
!o participate in assets — Provisions of 
Rule 10 of High Court Original Side 
Rules arc mandatory. AIR 1963 Cal 104 
(107, 110) (DB). 

(6) It i.s not necessary* that attachment 
should be asked for or should follow the 
application for execution. AIR 1954 Hyd 
238 (239): ILR (1954) Hvd 411 (FB) * 
AIR 1931 All 92 (94): 53 All 125 (DB) • 
AIR 1930 Mad 4 (11) • AIR 1968 Andh 
Pra 113 (115): (1968) 1 Andh LT 89. (It 
is enough if person not attaching pro- 
perty applies for execution before assets 
are received bv attaching Court.) 

[See however .MR 1940 Bom 190 (192): 
ILR (1940) Bom 146.1 

(7) An execution application merely 

praying for rateable distribution is in ac- 
cordance with law for the purposes of 
Section 73. AIR 1061 Madh Pra 145 (146, 
147): 1961 MPLJ 256 (FB). (AIR 1929 

Nag 148, Dissented from.) * AIR 1959 
Cal 566 (566, ,567): 63 Cal WN 983 (DB). 
AIR 1929 Nag 148. Dissented from.) * 
AIR 1969 Gui 200 (201, 202): 10 Guj LR 
148. 

(8) The following have been held not 
to be applications for execution, for the 
purposes of Section 73: 

(a) An application merely for rateable 
distribution. AIR 1929 Nag i'48 
(150): 25 Nng LR 94 (DB) • (1910) 
34 Mad 25 (27) (DB) • AIR 19.33 
Oudh 76 (75) * 1963 Jab U 769. 
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[See however 1956-2 Mad LJ 1 (2) • 
AIR 1969 Guj 200 (201, 202): 10 

Gui LR 148.] 

(b) An application merely for attach- 
ment of property without anything 
more. AIR 1926 Cal 249 (250) (DH). 

(c) An application to a superior Court 
to transfer to itself, an execution 
case from an inferior Court. AIR 
1921 Cal 87 (89) (DB). 

'd) An application for payment out of 
Court, by a Judge’s summons. >1R 
1916 Mad 792 (793): 38 Mad 221 
(224). 

(9) An application for execution must 

have been made to the Court i. e., Ibe 
Court which holds the assets. ILR (1039) 
1 Cal 488 (492) (DB) * (1912) 35 Mad 

588 (589) • AIR 1965 Mad 511 (512): 

(1965) 2 Mad LJ 17 * AIR 1965 Punj 
412 (413): 66 Punj LR 1032. (Words ap; 
plication to the Court for execution 
indicate that execution application is to 
be made to the appropriate Court which 
passed the decree and not to Court 
which holds the assets of the ludgmenl- 
dcbtor.) 

[See however AIR 1939 Bom 468 
(470).] 

(10) Where the assets are held by 

Court A and the decree under which the 
claim for rateable distribution is being 
made has been passed by Court B, such 
claim cannot be allowed unless before 
the receipt of assets by Court A an ap- 
plication has been made to fbjt Court 
for execution of the decree. (1912) .>5 

Mad 588 (590, 591). 

(11) Where the assets are held by 

Court A and the decree in respect of 
which rateable distribution is claimed 
has been passed by Court B. it is not 
necessary that the copy of the decree 
must have actually reached Court A. It 
is enough if Court B has ordered the 
transfer. AIR 1933 M^d 627 (627): 66 

Mad 692 (DB) • (1912) 35 Mfd 588 (591). 

[See however AIR 1956 Hyd 65 (7w). 
ILR (1956) Hyd 79 (FB).] 

(12) Where the same properly of the 

iudgment-debtor has been 

both the superior and inf«'ri"„C°urts *nd 

the property or its proceeds are r^eived 

or realised by the ‘„e in 

cree-holder who has Vai 

the inferior Court and g 

Tniirl for execution will be enutiea lo 

ra^trabll sh«e of such 

erecution *10“ s5ch 'superior Court nor has 

E%ourr'Ai‘R”l93rA'n 

Ail 162 (DB) ^ AIR ^ 1935 

Cal 723 727): ILR (1937) 1 Cal 

iSl* AIR 1938 Lah 764 (766) ‘AIR 1936 
797 (798): 69 Mad 1028 (DB) • AIR 
ml Mad 464 (466) (DB) • AIR ^ 1937 
Nag 80 (82): ILR (1937) Nag 219 • AIR 


1931 Rang 111 (112) • AIR 1960 Pat 754; 
1960 Bom LR 624. 

[But see AIR 1921 Cal 87 (89) (DB) 
• AIR 1926 Lah 538 (539) • AIR 1928 
Rang 96 (97): 6 Rang 757 • AIR 1920 
Sind 177 (177): 20 Sind LR 111.] 

(13) If the assets are held by a Court 
of an inferior grade, a decree-holder who 
has attached the property through a 
Court of a superior grade will be entitled 
to rateable distribution, although he ha.s 
not applied for execution to the Court 
of the inferior grade. AIR 1936 Mad 988 
(905). 

(14) Where there is no application foi 
execution made to the Court holding the 
assets before the receipt of such assets, 
and the claim for rateable distribution b 
only based on the applicant having 
attached the same property through 
another Court, he is not entitled to .shaic 
rateably in all the assets held by the 
Court but only to share in that porlion 
of it which represents the property 
attached by him. AIR 1936 Cal 723 (720): 
ILR (1937) 1 Cal 391 ♦ (1912) 35 Mud 
688 (590). 

[But see AIR 1914 Mad 454 l4.)6) 

(DB).] 

(15) A, B and C each obtain a money 
decree against D. respectively in Courts 
X, Y and Z. X and Y are Courts of Ihe 
same grade and Z is a Court of a higher 
grade than either X or Y. A attaches 
certain properly belonging to the iudg- 
nienl-debtor in execution of his decree 
through Court X. C attaches the 
properly in execution through Court Z. 
The property is sold and the sale P*®' 

ceeds are held by Court Z. 
case* A will be entitled to rateable distri- 
bution of the assets although he has nol 
applied for execution to Court Z. B who 
has neither attached the property through 
Court Y nor applied for ®«cution lo 
Court Z will also be entitled to a 
share of such assets. AIR 1937 Nag 80 
(83): ILR (1937) Nag 219. 

(16) If the decree is on the face of 
it one which could not be execiUed 
against the property represented by the 
money in the Court, the Court cannot 
allow the holder of such decree to sh.ire 
in the rateable distribution of the money. 
AIR 1938 Bom 90 (90): ILR (1938) Boro 
98. 

(17) For the purposes of Section 7.1 
an ordinary Civil Court and the same 
Court invested with Small Cause powers 
are distinct Courts. AIR 1943 Mad 262 
(263). 

(18) Sub-section (2) of Section 63 does 
not in any way affect the liability ca^ 
uoon the decree-holder who is allowed 
a set off under Rule 72 (2) of Order 21, 
to refund or pay back the amount, jf i* 
is required for rateable distribution 
under Section 73. AIR 1960 Bom MO 
(232): 61 Bom LR 1665 (FB). (AIR 1931 
Bom 350, Overruled.) 
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(19) Custody Court cannot decide ques 
tion of rateable distribution fallinc undci 
Section 73 — It is allaching Court alone 
that can do it. AIR 19G8 Andh Pra 113 
(115): (1968) 1 Andh LT 89. 

(20) Application pending in different 
Courts — Attachment not made — Do 
cree not transferred to superior Court 
where assets arc Ivirig — Rateable flistri- 
bution cannot be allowed. 1901 .Ml 1 -I 
963: 1961 All WR (TIC) 749. 

6. Effect of disnilssnl of the applica- 
tion for execution. — (1) To claim rate- 
able distribution it is necessary that the 
claimant's application for execution 
should be pending and undisposed of at 
the lime of the receipt of the assets. .MR 
1953 Tray-Co 475 (475): ILR (1952) 

Co 746 * .\IR 1940 Nag 302 (303): ILR 
(1942) Nag 139 • AIR 1935 Rang 135 
(137): 13 Rang 514 * AIR 1966 Mad 400: 
(1965) 2 Mad LJ 499. (Order dismissing 
application under Order 21, R. 57 U) 
(Madras) — Held application was nend- 
ing and decree-holder was entitled to 
share in assets.) • 1961 Ker LT 531: 1061 
Ker LJ 704. (AIR 1956 Hyd 65. Dissent- 
ed.) 

[But see AIR 1956 Hyd 65 (71): ILR 
(1956) Hvd 79 (FB).l 

(2) If the application had been struck 
off or dismissed before the receipt ol 
the assets, the decree-holder cannot p.^rti- 
cipate in the distribution. AIR 1944 All 
245 (246. 247): ILR (1044) .Ml 321 (DH) 
♦ AIR 1916 Cal 264 (266) (DB). 

(3) Dismissal of execution before le- 
ceipt of assets not pressed — Attachment 
to continue — Execution should be 
deemed to be pending for claiming rate- 
able distribution. AIR 1959 Mad J18 
(219): 72 Mad LW 19. 

(4) A dismi.ssa! of the application a'’tcr 
the dale of the receipt of assets will not 
affect the right to rateable distribution 
which had accrued to the decree-holder 
earlier at the time of the receipt of 
a.ssels. AIR 1956 Cal 373 (374) (DB) • 
AIR 1940 Nag 302 (303): ILR (1942) Nrg 
139 * AIR 1937 Pat 92 (93) (DB). 

7. Claimant attaching before |udg- 
ment. — (1) A decree-holder who has 
obtained an attachment before iudgment 
will not thereby become entitled to gel 
rateable distribution unless he applies 
for execution after getting his deccee. 
AIR 1956 Hvd 65 (72): ILR (1956) Hvd 
79 (FB) * AIR 1941 Mad 125 (126) • 
AIR 1915 All 275 (277): 37 All 578 (DB). 

8. The appllcallon should have been 
made before the receipt of assets by the 
Court. — (1) In order to claim rateable 
distribution, a decree-holder must have 
applied for execution before the receipt 
of assets by the Court. AIR 1956 Hyd 65 
(72): ILR (1956) Hyd 79 (FB) • AIR 
1058. Andh Pra 334 (334) • ILR (1957) 
7 Ral 124 (126) • AIR 1955 Cal 673 (574) 
(DB) • AIR 1943 Mad 165 (166): ILR 


(1943) Mad 176 (DB) * (1968) 2 Mad LJ 
544: 81 Mad LW 266 * AIR 1965 Mad 
511 (512): (1965) 2 Mad LJ 17 • AIR 

1961 .\ndh Pra 422 (424). 

(2) When assets arc received by the 
Court during the vacation, an application 
for execution presented on the re-open- 
ing day cannot be considered to be in 
time for the purpose of tliis section. AIR 
1937 Nag 10 (17): ILR (1937) Nag 420. 

(3) Where the sale held w'as unautho- 
rised but was subsequently ratified by 
the Court, it was held that the date on 
which the price was paid into the Court 
after ratification was the date on which 
the assets were ‘received." AIR 1940 Mad 
826 (828). 

(4) Where a fund belonging to the 
defendant is attached before judgment 
and the same is deposited in Court to the 
credit of that suit, it does not become 
assets until Ihc plaintiff, after getting a 
decree, applies for execution and the 
same is ordered bv the Court. The dale 
of receipt of assets is the date of the 
order. AIR 1923 .Mad 505 (507): 46 Mad 
506 |DB). 

(5) If the fund attached is lying in 
Court to the credit of a suit, other than 
the one in which it is attached it is fur- 
ther necessary that the fund should be 
transferred to the credit of the suit in 
which it is atlaclicd. The dale of receipt 
of as.sots will, in such a case be the date 
of the transfer. AIR 1923 Mad 505 (507): 
46 Mad 506 (DB) • AIR 1921 Mad 218 
(222, 223): 44 Mad 100 (FB) * AIR 1927 
Bom 247 (250) (DB) • AIR 1930 Mad 4 
(7, 11). 

[See however AIR 1954 Trav-Co 6 (7) 
• AIR 1922 .Mad 2.36 (236).] 

(6) Where a fund in Court to the cre- 
dit of the judgment-debtor in some other 
matter is attached bv a decree-holder in 
execution of his decree, the money must 
be treated as "received" by the Court 
in execution of the decree as soon as it 
is so attached although there is no entry 
in the books transferring the monev to 
the credit of the suit in which the decree 
has been passed. .MR 1935 Pal 201 (204) 

(7) Where the amount belonging to 
the judgment-debtor in the hand of a 
third person is attached by a prohibitory 
order under Order 21, Rule 46 and the 
garnishee deposits the amount in Court 
under Order 21, Rule 46 (3), the date 
of the receipt of assets will be the date 
on which the garnishee makes the depo- 
sit. (1896) 19 Mad 72 (74) (DB) • AIR 
1930 Cal 623 (624): 57 Cal 736 (DB). 

(8) A decree-holder, who applies for 
execution after the 25 per cent, deposit 
under Order 21, Rule 84 is made but be- 
fore the balance is paid, is entitled to 
come in under Section 73. AIR 1953 Trav- 
Co 213 (214, 215): ILR (1953) Trav-Co 
56 (DB) • AIR 1926 Mad 872 (875); 49 
Mad 570 (DB) • AIR 1921 Pat 401 (402)* 
5 Pat L Jour 415 (DB). 
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(9) A decree-holder who applies for 
execution after the balance of the depo- 
sit is paid will not be entitled to rate- 
able distribution even if his application 
is before the date of the confirmation of 
the sale. (1882) G Bom 16 (18) (DB) * 

AIR 1925 Cal 966 (967) (DB). 


(10) Where the whole of the purchase 
money is deposited before the expiry of 
the time granted for depositing the 75 
per cent., i. c., on the very date of the 
sale, the assets are received by the 
Court when the money is deposited in 
Court. AIR 1953 Trav-Co 213 (214, 215)* 
ILR (1953) Trav-Co 56 (DB). 


(11) Where immovable property of the 
iudgment-debtor is sold in several lots 
in execution of a decree, the assets arc 
deemed to be received, when the entire 
amount of the purchase money in res- 
pect of all the parcels are paid. (1903) 
26 Mad 179 (181) * AIR 1926 .Nag 380 
(383) • AIR 1921 Cal 801 (802) (DB), 

[But see AIR 1925 Cal 966 (967) 

(DB).] 

(12) Where assets realised in execu- 
tion by an inferior Court are transferred 
to the superior Court, the assets are 
deemed to have been received when they 
are received bv the superior Court and 
not when they are received by the in- 
ferior Court. AIR 1950 Mad 34 [35) 
AIR 1927 Bom 247 (250) (DB) * 1964 
All LJ 602. (Properly attached in Civil 
Judge’s Court sold in execution of de- 
cree against same iudgment-debtor in 
Munsiff's Court — Civil Judge is entitled 
to call for the proceeds lying in that 
Court— Assets are deemed to be received 
by transferee Court when they are actual- 
ly received by that Court — No separate 
application under Section 73 is required 
for rateable distribution.) 


(13) Receipt of assets and application 

for execution made on same day — No 
presumption as to order of events - 
Court to determine ciueslion Prjonty. 
AIR 1919 Mad 768 (758) (DB) • AIR 

1937 Mad 504 (509). . 

(14) Fund in Court attached in exe- 

cution — Merc attachment does not 
amount to receipt of the sum bv the 
executing Court — Sum will be deemed 
as ‘‘received’' by the executing Courl 
only after final order transferring the 
sura to the credit of the suit in executing 
Court. AIR 1962 Mndh Pra 217 (219, 

220): 1962 MPLJ 419. . 

(15) Attachment of certain amoun 
held bv Receiver— Amoimt attached seni 
to attaching Court bv cheque on 24th 
Julv. 1962 — Cheque realised on 31s! 
Julv 1962 — Held, assets should be 

deemed (o have been 

inff Court only on 31sl July* 1962. AIR 

1968 Ahdh Pra 113 (115): (1968) 1 Andh 

LT 89. . .. j 

(10) Where an order has been passed 
by un executing Court In favour of the 

dccrec-holder-auction-purchaser for set 


off of the bid money towards the decre- 
tal dues the bid money is available foi 
rateable distribution, till the sale is 
actually confirmed. Hence a decree- 
holder who has applied for execution of 
his decree prior to the holding of such 
sale would be entitled to share in the 
•aleable distribution of the bid money 
even if the application for rateable distri- 
bution is filed after the sale is held. 
(1961) 27 Cut LT 316. ((1942) 2 Mad 

LJ 607: AIR 1943 Mad 165; 65 Mad LJ 
569: AIR 1933 Mad 804, Dissented from.) 

0. “And have not obtained satlafacflon 
thereof. — (I) Where the decree of any 
of the claimants for rateable distribution 
has been partially satisfied, only the un- 
satisfied portion of the decree should be 
taken into account in considering the 
question of rateable distribution. AIR 
1942 Mad 262 (265, 266): ILR (1942) 

Mad 360 • AIR 1934 Mad 426 (427). 

10. Jurisdiction of Court to enquire 

Into the validity of the decree under 
which rateable distribution is claimed. — 

(1) A and B obtain decrees for money 
against C and apply for execution be- 
fore the assets are received by the Court, 
In the proceedings for rateable distribu- 
tion, A contends that B's decree is collu- 
sive, fraudulent and is otherwise invalid. 
The Court cannot go into this question. 
AIR 1922 Bom 31 (32): 46 Bom 635 

(FB). (Overruling 13 Bom 154.) • AIR 
1924 Nag 39 (40): 19 Nag LR 172 • AIR 
1926 Pat 497 (498): 5 Pat 446 (DB) • 
AIR 1918 Mad 825 (826, 827): 40 Mad 
841 (843, 845) (DB) • AIR 1935 Cal 290 
(294): 62 Cal 715 (FB). (16 Ind Cas 795 
(Cal); AIR 1914 Cal 575 and 11 Cal 42. 
Overruled.) 

[But see (1912) 17 Ind Cas 940 (943) 
(DB) (Mad).} 

(2) The question as to the validity of 

the decree can be gone into in a suit 
under sub-section (2) of the section. AIR 
1916 Mad 792 (793): 38 Mad 221 (223) 

♦ AIR 1920 Mad 605 (613, 614): 43 Mad 

381 (389. 391. 392) (DB) • (1906) 3 Cal 

L Jour 385 (386) (DB). 

(3) Where on the face of it a decree 
is inexccutable against the property from 
which the assets held bv the Court are 
derived, the Court cannot grant the 
claim for rateable distribution. AIR 1938 
Bom 90 (90): ILR (1938) Bom 98. 

11. Insolvency or liquidation, how far 
affects the right of rateable distribution. 

— (1) An order for rateable distribution 
under this section is not affected bv the 
subsequent ad indication of the iudgment- 
debtor as an insolvent. (1900) 27 Cal 351 
(353) * AIR 1922 Mad 31 (31, 32) (DB) 

* AIR 1919 Cal 43 (44) (DB). 

(2) Realisations subsequent to the vest- 
ing order will vest hi the Official 
Receiver or Assignee and will not be 
available for rateable distribution. (1900) 

27 Cal 351 (353, 364) • (1902) 29 Cal 

428 (432) (FB) • (1897) 21 Bom 205 
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(219) • AIR 1916 Oudh 274 (276): 18 

Oudh Cas 2G8 (DB). 

(3) An application for rateable distri- 
bution presented by an insolvent (in re- 
gard to a decree passed in his favour 
before his adiudication) after adiudica- 
tion and before his discharge is com- 
petent. AIR 1939 Mad 196 (198). 

12. Sale subject to mortgage — Mort- 

gagee cannot get rateable distribution — 
Proviso (a). — (1) Where a properly is 
sold in execution of a money decree sub- 
ject to a mortgage, the mortgagee is 
really not afl'ceted by sucli sale, and will 
not be entitled to sliarc in the proceeds 
of the sale along with other decree- 
holders. (1883) 5 All 566 (508) (DB) • 

(1884) 10 Cal 567 (576) (DB) * AIR 1919 
Low Bur 124 (125) ♦ ILR (1967) Andh 
Pra 325 (335). (Puisue mortgagee cannot 
claim to be paid out of the surplus sale 
proceeds under Section 73, Cl. (1).) 

(2) If a mortgagee holds a money de- 
cree and the mortgaged properly is sold 
in execution subiect to the mortgage, the 
mortgagee is not barred from sharing, as 
a money decree-holder, in the rateable 
distribution. AIR 1919 Oudh 351 (352): 22 
Oudh Cas 150 (DB). 

13. Sale free of mortgage — Rights of 
mortgagee — Proviso (b), — (I) A mort 
gagee has an alternative remedy under 
this section of consenting to sale of the 
property free of his mortgage and having 
the same right in the sale proceeds as he 
had against the property. (1883) 5 All 
566 (568) (DB) • AIR 1930 Mad 138 
(141): 53 Mad 670 (DB). 

(2) Proviso applies to a mortgagee 
whose charge is valid. AIR 1924 Pat 434 
(436) (DB). 

(3) For the applicability of the Pro- 
viso the sale must have been validly held 
bv the Court. (1899) 22 Mad 241 (245) 
(DB) • AIR 1924 Lah 132 (135) (DB). 

(4) Where a private alienation is made 
with the sanction of the executing Court, 
this proviso does not apply. AIR 1924 
Lah 132 (135) • AIR 1958 Madh Pra 
201 (202, 203). 

(5) The consent of the mortgagee is 
necessary for u sale under this proviso. 
AIR 1919 Upp Bur 18 (19): 3 Upp Bur 
Rul 139 (140, 141) * (1906) 3 Low Bur 
Rul 258 (260) • (1884) 10 Cal 567 (576) 
(DB). 

(6) If the mortgagee consents but the 

fact of mortgage or the amount of mort- 
gage-money is disputed, the Court should 
make a summary enquiry under O. 21, 
Rule 66 (4) and state the result of the 
inquiry in the proclamation of sale. AIR 
1919 Upp Bur 18 (19): 8 Upp Bur Rul 
139 • (1906) 3 Low Bur Rul 275 (277) 

(DB). 

(7) The words “any property” in 
Clauses (a) and (b) of the proviso show 
that a mortgage of moveables is included 
therein. AIR 1924 Cal 990 (991). 


14. Sale In execution of decree on 

mortgage — Mode of applying the sale 
proceeds — Proviso (c). — (1) This 

proviso applies only where anv immov- 
able properly is sold in execution of a 
decree ordering its sale for the discharge 
of an incumbrance thereon. (1890) 13 

All 76 (78) (DB) • AIR 1933 Lah 48 (50): 
14 Lah 243 ^ AIR 1915 Cal 380 (381) 

(DB). 

(2) The words "and incumbrance" 

mean only the incumbrance sued on and 
not other incumbrances. (1890) 12 All 

546 (547) (DB). 

(3) The words of the proviso are gene 

ral and apply not only to a pre-existing 
incumbrance, but also to an incumbrance 
which is created bv the decree itself. AIR 
1935 Mad 713 (713). 

(4) If, after the payment of subsequent 

incumbrances, there is a surplus, it 

should be applied raleably between the 
money dccrce-liolders. AIR 1920 Bom 35 
(37) (DB) • (*32) AIR 1932 Bom 622 
(624) • (1894) 21 Cal 809 (816). 

(5) Where there is a competition be- 
tween an incumbrancer and a money de- 
cree-holder, the Court should satisfy it- 
.self that the former is lawfully entitled 
to priority over the latter. .\IR 1942 Sind 
120 (120); ILR (1942) Kar 200 * AIR 
1921 Cal 801 (803) (DB). 

(6) An incumbrance, which came into 
existence pending an attachment bv a 
money decree-holder, cannot be given 
priority over the latter. AIR 1921 Cal 801 
(803} (DB). 

(7) Although a mortgagee decree- 
holder cannot, by the disabling provi- 
sions of the Madras Indebted Agricul- 
turists (Repayment of Debts) Act, 1 of 
1955, take the entire proceeds of the 
sale held in execution of the mortgage 
decree passed in his favour, the surplus 
that would be left after payment of the 
instalment due to him would still be 
part of his security and cannot form 
assets of the judgment-debtor so as to 
be available for rateable distribution 
among his simple money decree-holders 
1958-2 Mad L Jour 566 (567). 

15. Sull for refund of assets — Sub- 
section (2). — ( 1 ) Sub-section (2) enacts 

that a suit will lie for refund of assets 

wrongly distributed. AIR 1940 Pesh 36 
(37) • AIR 1924 Mad 97 (98) (DB) • AIR 
1917 All 276 (280): 39 All 322 (333) 

(DB) • AIR I960 Mad 263 (264); (1959)2 
Mad LJ 443. 

(2) Where the assets are not liable to 

be raleably distributed at all. sub-s. (2) 
will not apply. AIR 1922 Mad 99 (100) 
(DB) * AIR 1933 Pat 277 (278) • AIR 

1920 Mad 403 (404) (DB). 

[But see AIR 1943 Nag 7 (9): ILR 

(1942) Nag 685 • AIR 1939 All 545 (548) 

(DB) J 

(3) A executing first morti^age in 
favour of B. .second mortgage in favour 
of C and third mortgage again in favour 
of B — Suit on first mortgage decreed 
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— In execution mortgaged property sold 

— Surplus in Court after satisfying de* 
cree — B obtaining decree on third mort* 
gage and in execution drawing out 
balance in Court — C not made party 
to second suit — C filing suit against B 
for recovery of amount withdrawn — 
Suit is not under sub-section (2). (1914) 
41 Cal 654 (661): 41 Ind App 45 (PC). 

(4) In order to enable the Court to 
adjudicate upon and settle effectually and 
completely all the questions involved, it 
is necessary that all the decree-holders 
who have obtained rateable distribution 
should be impleaded as parties to the 
suit. AIR 1944 Nag 313 (314): ILR (1945) 
Nag 427 • (1900) 27 Cal 493 (497, 498) 
(DB) ♦ (1886) 13 Cal 159 (162) (DB). 

(5) A suit under this sub-section is 
not one for setting aside the order for 
distribution. (1901) 23 All 313 (322): 28 
Ind App 203 (PC). 

(6) A suit under sub-section (2) need 

not be brought within one year from the 
date of the order under Article 13 of 
the Limitation Act. (1901) 23 All 313 
(323): 28 Ind App 203 (PC) • (1891) 15 
Bom 438 (440) (DB) • (1899) 1 Bom 

LR 795 (797) (DB). . 

(7) A suit under sub-section (2) is vii^ 

tually a suit for money had and received 
and can be brought within three years 
from the date of the receipt of the assets 
by the defendant. AIR 1915 Mad 405 
(407); 39 Mad 62 (66) (DB) •AIR 1931 
Rang 56 (58): 8 Rang 485 • AIR 1917 All 
276 (279, 280); 39 All 322 (DB). 

(8) The cause of action for a suit 
under sub-section (2) is the wrongful re- 
ceipt by the defendant and, consequently, 
a suit does not lie where merely an 
order for payment is made, but the 
money is not actually paid. (1885) ii 
Cal 718 (727) (DB) • AIR 1918 All 327 
{ 327 ) (DB) * AIR 1921 Nag 60 (62) • 
AIR 1931 Pat 359 (360, 361): 10 Pat 830 

*^19)' The fact that the remedy by way 
of suit under Section 73 (2) is open 
does not prevent the Court from 

i¥ar H^R Tse 

(289) • AIR 1947 Mad 339 (340). 

16. Priority ol debts — Sub-secUon (8). 

— a) A obtains a decree personally 

acainst B. C obtains a decree f 

making him liable to the extent of the as- 
of his father in his, h^ds. C cannot 

claim any Priority against A. AIR 19 
““(2) iJidgmeS-debt due to the State 

'■ “'“SV" S'Ws W “r s 

inBl • AIR 1967 Bom 91 (92): ILR (1956) 
lES; 743 • AIR 1933 Sind 308 (369): 27 
Sin“ Llf 444 • AIR 1936 Mad 602 (603): 

59. Mad 872. 


(3) The sub-section docs not confer any 

jurisdiction on the executing Court to en- 
tertain a claim on behalf of the Govern- 
ment in the absence of any decree in sup- 
port of it. AIR 1935 Lah 319 (320) (DB). 

♦AIR 1961 Punj 292 (293): ILR (1960) 1 
Punj 809. 

[But see AIR 1957 Bom 91 (93): ILR 
(1956) Bom 743 • 1968-2 Andh WR 394. 
(AIR 1938 Mad 360 (FB), Rel. on.) • 
AIR 1961 Ker 18 (20. 21): 1960 Ker LT 
716 (DB).] , 

(4) Section 73(3) does not confer any 
priority on the State. AIR 1955 Cal 423 
(426). 

[See however AIR 1937 Rang 380 (382): 
1937 Rang LR 344 (DB).] 

(5) Section 73 does not affect the 

rights of Government to claim preferential 
treatment and an application for getting 
that relief can be made to the execuing 
Court at any time prior to the appropria- 
tion made by the decree-holders in pur- 
suance of an order under S. 73. (1966) 1 

Andh WR 102: (1966) 1 Andh LT 14. (Ap- 
plications filed after sale of judgment- 
debtors property but long before passing 
any order under S. 73 — Government en- 
titled to preferential payment.) 

(6) Where State's preferential rights in 
respect of its claim are not limited by 
any special Act it is entitled to priority 
in payment of its claim for revenue taxes 
over the unsecured creditors out of the 
assets of the judgment-debtor. AIR 1960 
J & K 45 (47) (DB). 

(7) There is no warrant for distinguish- 
ing the right of Government to priority 
in respect of arrears of income-tax and 
sales lax. Therefore, where there is a com- 
petition between private unsecured credi- 
tors and the State, the claim of the State 
will prevail. AIR 1963 All 495 (496, 496). 

(8) Deposit on application under O. 40, 
R 1 — Attachment in execution — Doc- 
trine of priority of Crown debts — Held 
apDlicable. AIR 1964 Andh Pra 74 (76) . 
(1963) 2 Andh WR 232 (DB). 

(9) Recognition of the principle that as 
between the creditors in equal degrees the 
sovereign Government would be entitled to 
priority in the matter of payment does not 
amount in discrimination of one class of 
creditors against another and does not vio- 
late Art 14 of the Constitution. AIR 1903 
Mad 209 (210): (1962) 46 ITR 825 (DB). 

(10) The English Common Law Doc- 
trine of the priority of Crown debts has 
been given judicial recognition in the ter- 
ritory known as ‘British India’ prior to 
1950 in regard to the recovery of tax dues 
in priority to other private debts of the 
tax-payer. The doctrine, however was not 
given judicial recognition in the terri- 
tory of Hyderabad State before its inco^ 
poralion into the Indian Republic. MR 
1967 SC 1831 (1835, 1836) : (1967) 3 SCR 

855. 

(11) A debt due fo a co-operative 
society under S. 19 of the Co-operative 
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Societies Act, 1912, is entitled to no 
priority. AIR 1915 Cal 197 (197): 42 Cal 
377 (380) (DB). 

(12) Tiie costs of realisation of the as- 
sets will ha>x* to be paid in priority to the 
other debts. AIK 195G llvd G5 (71) : ILR 
(1950) Ilyd 79 (FB) * AIR 194G Sind 17 
(18). 

(13) Executing Court allowing claim 
for rateable dislributlon — Subsequently 
letter of attachment in respect of public 
demand due from iiidgment-dcbtor receiv- 
ed bv executing Ciourt — Court cannot 
take any action on letter. .4111 1956 Cal 
23 (24) (DB). 

(14) Decree-holder purchaser in execu- 
tion sale — Fennis.sion to bid and set-off 
obtained — .No preferential claim bv Gov- 
ernment — Order of Court directing 
decree-holder to deposite entire sale price 
in Court. — Order held not proper. .AIR 
19G4 .Mad 120 (121): 77 Mad LW 462. 

17. Mode of dislrlbiilloD, — (1) Where 
decree-holders obtain decrees against two 
brothers forming a joint Hindu family 
and certain other decree-holders obtain 
decrees only against one of the brothers, 
the principle that should be followed by 
the Court for the purpose of rateable dis- 
tribution is to take the sale proceeds and 
divide it into two halves, distribute one- 
half belonging to one of the brothers hav- 
ing no personal ’ decrees against him 
amongst all the decree-holders who have 
obtained decrees against both the bro- 
thers. and the sale proceeds representing 
the other's share amongst all the decree- 
holders who have obtained decrees not 
only against both the brothers but against 
the latter alone proportionately. AIR 1928 
Mad 362 (363) * AIR 1934 Mad 426 (428): 
58 Mad 59. 

(2) X obains a decree against the estate 
of F in the hands of A, B and C who re- 
pre.sent only three-fourths of the estate of 
F. Y obtains a decree against the same 
estate in the hands of all the heirs. The 
property is sold in execution of Y's de- 
cree and X applies for rateable distribu- 
tion. The amount to be rateably distri- 
buted between X and Y is only three- 
fourths of the amount recovered in exe- 
cution of Y’s decree. AIR 1918 All 327 
(327) (DB). 

(3) Rateable distribution should be 
made according to the amount due to each 
decree-holder at the lime of distribution. 
AIR 1935 Nog 214 (215): 31 Nag LR 423. 

(4) An order for rateable distribution is 
enforceable by summary process in execu- 
tion. AIR 1937 Nag 383 (384): ILR (1937) 
Nag 466. 

(5) An order for rateable distribution is 
not a ministerial order. ILR (1957) 7 Rai 
124 (126). 

18. Appropriation of omount received 
by way of rateable distribution. — (1) A 


decree-holder is not entitled to appropriate 
the .sum he receives by way of rateable 
distribution in any way he likes. What he 
receives goes towards the payment of 
every rupee of his debt. AIR 1939 Mad 
268 (269): ILR (1939) .Mad 301. 

(2) L’nlil the Court has directed appro- 
priation of the amount to the claim of 
cretlitors entitled to rateable distribution, 
llie .amount received in Court continues to 
remain as of the iudgmciil-debtor and is 
n(jt heltl by the Court for and on behalf 
of or as a trustee for the creditors. .AIR 
1957 Bom 91 (92): ILR (1950) Bom 743 • 
ILR (1966) Andh Pra 1268 (1272) (DB). 

19. Appeal. — ( 1 ) An order under this 
section is not appealable as an order 
(1892) 14 All 210 (211) (DB) • AIR 1938 
Lah .307 (308) • AIR 1936 Lah 181 (181). 

(2) .An order under this section will be 

appealable as a decree if the conditions of 
S. 47 are satisfied. .AIR 1918 Mad 1322 
(1324) (DB) • AIR 1921 Pat 401 (402)- 
5 Pal L Jour 415 (DB) » AIR 1924 Cal 801 
1803): 51 Cal 761 (767. 771, 773) (DB) • 

AIR 1935 Lah 302 (303) : 16 Lah 990 (DB). 

(3) Where an order determines ques- 
tions between parties i.e., between the 

judgment-debtor on the one hand, and the 
decree-holder on the other, it will fall 
under S. 47 and become appealable as a 
decree. AIR 1943 Nag 320 (320) : ILR 
(1943) Nag 562 • AIR 1916 .Mad 20 (21. 
22) : 39 Mad 570 (DB) ♦ AIR 1931 Bom 
252 (253) (DB). 

(4) An order under this section deter- 
mining a question betwen rival decree- 
lioldcrs will not be appealable as a 
decree. AIR 1954 Bom 446 (447): ILR 
(1954) Bom 704 * AIR 1958 All 636 (638) 
(DB) ♦ AIR 1941 Rang 113 (114) : 1940 
Rang LR 718 (DB) • AIR 1922 Mad 99 
(99) (DB) • AIR 1914 Mad 437 (437) (DB) 

• AIR 1931 Bom 350 (351) : 55 Bom 473 
(DB) * AIR 1937 Rang 134 (135) (DB). 

[Sec however .AIR 1931 Pat 359 (360) * 
10 Pat 830 (DB).) J 

(5) Where an order which determines a 
question between rival decree-holdrs is 
also one between the judgment-debtor and 
the decree-holders, it would be appealable 
AIR 1943 Nag 320 (324) : ILR (1943) Nag 
562 • AIR 1939 Bom 468 (469) • AIR 1916 
Mad 20 (21. 22): 39 Mad 570 (DB) ♦ AIR 
1938 Pesh 63 (65) (DB). 

(6) Where an order under the section 
affects not only the rival decree-holders 
inter se but also the surety for the judg- 
ment-debtor an appeal will lie from the 
order under S. 47 read wdlh section 145 of 
the Code. AIR 1939 Bom 112 (114) : ILR 
(1939) Bom 133 (DB). 

(7) Order under S. 73 (1) is appealable 
despite right of suit given bv sub-section 
(2). AIR 1963 Cal 104 (106) (DB). 

(8) Order allowing or refusing prayer 
for rateable distribution — Appealable 
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RESISTANCE TO EXECUTION 

74. Resistance to execution. — Where the Court is satisfied that the holder of 
a decree for the possession of immoveable property or that the purchaser of im- 
moveable property sold in execution of a decree has been resisted or obstructed 
in obtaining possession of the property by the judgment-debtor or some person on 
his behalf and that such resistance or obstruction was without any just cause, the 
Court may, at the instance of the decree-holder or pux'chaser, order the judgment- 
debtor or such other person to be detained in the civil prison for a term which 
may extend to thirty days and may further direct that the decree-holder or pur- 
chaser be put into possession of the property. 

[1882, 1877, S. 330; 1859, S. 228; See O, 21, Rr. 97 to 103.] 


Section 73 — Note 19 (contd.) 

under Cl. 15 of Letters Patent. AIR 196.3 

Cal 104 (106) (DB). 

20, Revision. — (1) The High (^ourts 
will not as a general rule, interfere in re- 
vision with a wrong order of distribution 
under this section. AIR 1954 Mad 201 
(202) * AIR 1940 Nag 302 (303) : ILR 
(1942) Nag 139 • AIR 1933 Sind 329 (330): 
27 Sind LR 190 (DB) * 1906 Pun Re No. 
128 p. 481 (485) (DB) • AIR 1932 Lah 96 
(97). 

(2) When remedy by way of a suit 
under S. 73(2) is available to the aggriev- 
ed party. High Court would not interfere 
in revision against an order allowing the 
opposite party’s application for rateable 
distribution of assets of the iudgment-deb- 
tor. AIR 196.5 Punj 412 (412) : 66 Punj 
LR 1032. 

(3) In proper cases the High Court will 
interfere in revision with an order under 
S. 73. AIR 1954 Mad 201 (202) * AIR 
1940 Ondh 237 (238): 15 Luck 332 (DB) 
• AIR 1928 Rang 163 (164) : 6 Rang 682 
(DB) • AIR 1939 Bom 112 (114): ILR 
(1939) Bom 133 (DB). 


1954 Mad 201 (202) ♦ AIR 1927 Mad 944 
(944) * (1909) 32 Mad 334 (336). 

(5) Where the Court sets aside the 
order, it can order the amount wrongly 
paid to be returned to Court. AIR 1916 
Cal 264 (265) (DB) * AIR 1931 Pat 405 
(408) : n Pat 250 (DB). 

(6) In a revision petition filed against 
a common order giving rateable distribu- 
tion to some of the decree-holders and 
withholding in the case of another, it is 
not nece.ssarv that the aggrieved parly 
should file as many revision petitions as 
there are rateable decree-holders. Single 
revision petition is sufficient. AIR 1968 
.Mad 170 (171). 

(7) An order passed by a Court deter- 
mining the creditors, who were entitled to 
rateable distribution under S. 73, amounts 
to “case decided" under S. 115, Civil P. C. 
AIR 1961 All 371 (372) : 1961 All LJ 435. 

(8) Decree-holder applying by mistake 
to wrong Court and rateable distirbution 
ordered by such Court — No interference 
in revision. AIR 1960 All 730 f731, 732). 
1960 All LJ 220. 


(4) The High Court will interfere in 
revision in the following cases: 

(a) where the lower Court acts without 
jurisdiction or declines to exercise iurisdic- 

lion. AIR 1956 Hyd 65 (73) : 

Hyd 79 (FB) * AIR 1954 Mad 201 (202) 

AIR 1950 Orissa 230 (232): 

Cut 208 (DB) • AIR 1939 Mad 196 (196) 
• 1964 All LJ 602. (Lower Courts order 
rejecting application for rateable distribu- 
lion not in accordance with law.l 

coivenTenT“as‘''to pr'actloaU^ amount JeZ 

JIm' '( 296) :“lLR (1944) NaS 806 
(DB) • ^AIR 1932 All 411 (412) : 54 All 

616 (DB). 

/_% reincdv bv suit is inani- 

f Jnl wroM AIR 1954 Mad 201 (202 * 
a“r^ 941 277 (279) • AIR 1927 Mad 

1030 (1030) (E>B). 

(d) where the result of the suit >[ 
brought, would be definite success. AIR 


(9) Order directing pari passu distribu- 
on of assets amongst all decree holders 
. One of decree-holders not made parly 
- Held revision must fail. AIR 196® 
ndh Pra 113 (114) : (1968) 1 Andh LT 




(1) A decree for partition is a decree for 
DOSses.sion within the meaning of this sec- 
tion. (1893) 16 Mad 127 (130) (DB). 


(2) A person who. on behalf of the judg- 
ment-debtor, obstructs the decree-holder 
in obtaining possession, is not a party to 
the suit within the meaning of S. 47. 
(1898) 2 Cal WN 311 (314) (DB). 

(3) The word “possession" is not 

ed to actual physical possession. The 
section is wide enough to cover cases of 
constructive' possession such as th®* 
a tenant. (1901) 25 Bom 478 (493) 

(1906) 33 Cal 487 (491) (DB). 
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PART lU 

INCIDENTAL PROCEEDINGS 

COMMISSIONS 


and 


75. [New] Power of Court to issue Commissions. — Subject to such conditions 
limitations as may be prescribed, the Court may issvie a commission — - 

(a) to examine anj- person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; Or 

(d) to make a partition. 

[See Order 26.J 


iG. Coinirussion to another Court. — (1) A commission for the examination of 
any person may be issued to any Court (not being a High Court) situate in a 
“[State] other than the “[State] in wliich the Court of issue is situate and having 
jurisdiction in the place in which the person to be examined resides. 

(2) Every Court receiving a commission for the examination of any person 
under sub-section (1) shall examine him or cause him to be examined pursuant 
thereto, and the commission, when it has been duly executed, shall be returned 
together with the evidence taken under it to the Court from which it was issued, 
unless the order for issuing the commission has otherwise directed, in which case 
the commission shall be returned in terms of such order. 

[1882, S. 386; J8T7, Ss. 383, 384. 385, 386(2); 1859, S. 175; See O. 26, R. 4] 
[uj SubslilJited lor “Province” by A. L. O., 1950 (26-1-1950). 


Seeliun 75 — Note 1 

(1) The clelailed provision.s a.s regards 
issue ot cuiiiini.ssions arc set forth in 
i)n\vr 20. but they do not amplify the 
.scope of this Section. AIK 1949 l.ah 72 
170): Pnk LK (1948) Lah 94 (DU) • AIR 
1922 Lah 47 (48) : 8 Lah 209 (DB). 

|2) Where it is not necessary for the 
purposes set forth in the section to issue 
a commission, it is not competent for the 
Court to do so. (1912) 13 Ind Cas 440 
(443) (DU) (Cal). 

(3) Though the Court has power to 
as.sue a commission, it cannot make over 
il»e whole ca.se to the Commissioner for 
trial on the merits. AIK 1920 Lah 145 
(140) (DB) • AIR 1926 Cal 57 (57. 58) 
(DB). 

(4) A Court should not issue a commis- 
sion to two persons. AIR 1929 Mad 001 
(603) (DB). 

(5) Section 75 and O. 26 do not apply 
to cases in which the parties consent 
or agree to the appointment of a Com- 
mi.ssioner for any particular purpose. 
AIR 1938 All 266 (267, 268) : ILR (1938) 
All 370 (DB). 

(6) A Court ought not to hold a local 
investigation with a view to gather in- 
formation on which it may base its judg- 
menl, though it may inspect the locality 
with a view to understand the evidence 
(1912) 14 Ind Cas 377 (379) (DB) (Cal). 

(7) Where a matter has been referred 
to a Commi.ssioner for local investigation. 
It is not safe for the Court to overrule the 
report of the Commissioner whose intcgri- 

IVol. 2.1 3 A. M. 64 


tv is unquestioned. AIR 1924 Cal 620 
(622) (DB). 

18) Suit fur accounts by beneficiary 
against trustee — Commissioner cannot 
be appointed to ascertain value of mov- 
ables in defendant's possession. .\1R 1940 
Cal 337 (.343) ; ILR 11940) 1 Cal 372 

(DB). 

(9) Civil Court cannot, under inherent 
powers, appoint Commissioner to seize 
account hooks in po.s.session of PlainlilV 
on ground of defendants’ apprehension 
that they would be tampered with. .\IR 
1961 SC 218 (220, 221): 1961 (1) Cri U 
322: (1961) 1 SCR 884. (AIR 1959 All 
707. Reversed.) 

(10) A commissioner cannot bo deputed 
l«) determine the value of the property 
payable by one party to another. A com- 
missioner may be deputed to gather dale 
to help such determination by the Court. 
1967 Ker LT 200 (202). 

(11) Issue of a commission to a Court 
at Pakistan — Existence of reciprocity — 
Petition by plaintiff for issue of commis- 
sion dismissed on ground of laches — 
Held, on the facts that there were no 
laches and the Court could not refuse to 
issue commission — Contention that the 
decree was likely to be delayed was not 
relevant as the plaintiff himself had filed 
the petition. AIR 1958 All 19, held bad 
law. 1966 All WR (HG) 650. 

(12) Contents of document — Proofs — 
Non-production of attesting witness on 
the ground that he was leper — Not pro- 
P®*" — Leper held could be e.xumined on 
commission. AIR 1963 Orissa 29. 
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77. [New] Letter of request. — In lieu of issuing a commission the Court may 
issue a letter of request to examine a witness residing at any place not within 
«[India], 

[See O. 26, Rr. 5 and 6.] 

[a] Substituted for “the States” by the Code of Civil Procedure (Amendment) Act, 1951 
(2 of 1951), S. 3 (1-4-1951). 

78. Commissions issued by foreign Courts. — *^[Subiect to such conditions and 
limitations as may be prescribed, the provisions as to the execution and return of 
commissions for the examination of witnesses shall apply to commissions issued by 
or at the instance of — 

(a) Courts situate in any part of India to which the provisions of this Code 

do not extend; or 

(b) Courts established or continued by the authority of the Central Govern- 

ment outside India; or 

(c) Courts of any State or country outside India.] 

[1882, 1877, S. 391.] 

[a] Substituted for S. 78, by the Code of Civil Procedure (Amendment) Act, 1951 (2 
of 1951), S. 11 (1-4-1951). The old S. 78 was as follows:— 

“S. 78. Subject to such conditions and limitations as may be prescribed, the 
provisions as to the execution and return of commissions for the examination of wit 
nesses shall apply to commissions issued by or at the instance of 

(a) Courts situate beyond the limits of the States and established or continued 

by the authority of the Central Government; or 

(b) Courts of any Part B States; or 

(c) Courts of any State or country outside India.” 


PART IV 

SUITS IN PARTICULAR CASES 

SUITS BY OR AGAINST -[THE GOVERNMENT] OR PUBLIC OFFICERS IN 

THEIR OFFICIAL CAPACITY ^ 

679. Suits by or against Government, — ^In a suit by or agMnst the ^wem- 
ment, the authority to be named as plaintiff or defendant, as the case m y 

shall be — 

(a) in the case of a suit by or against the Central Government, o[t e nion 
of India], and 

1. In what cases suit wiU lie against Ae 
Govemment._(l) The Government m foia 
is liable in respect of detention of land chat- 
tels or money and breach of contract. AIK 
1915 Mad 434 (438, 439): 37 Mad 55 • 
AIR 1957 Cal 617 (622) ® 

590 (604): 17 Ind App 40 ^C) (1861) 

8 Moo Ind App 529 (554) (PC). 

[But see (1867) Beng LR (Sup Vol) 630 
(632) ® (1875) 1 Cal 11 (26. 27) (DB).] , 

(2) In respect of torts by its seivanfe in 
the exercise of sovereign powers, toe Gov- 
ernment in India will not be liable unless 
it has ordered or ratified the 
AIR 1915 Mad 434 (-W1); 37 Mad 55 
(1903) 27 Bom 189 (211. 212) * ^R 19^ 
Mad 993 (998): 39 Mad ^1 (DB) 

1920 Lah 362 (364): 1919 Pun Re No. 143 

^^§)’ The doctrine of principal and agent 
cannot where the acts done by 


SECTION 79 — SYNOPSIS 

1. In what cases suit will lie against the 

Government. 

2. Suits by or against Stale Railways. 

3. Cases in which Government is a neces- 

sary party, 

4. Form of suit by or against Govern- 

ment. 

TOPIC INDICATOR 
Act of State — See Section 9. 

Procedure in suits by or against Gwern- 
merc — See Section 80 and Order 

27. 

Tortious act by Government servant 
See Note 1. 

Suit by or against Part C States See 
Note 4. 

Writ petition against Collector — See 
Note 4. 


cannot appiy wiicic . 

officers oF the Government are done m tne 

. J 
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(b) in the case of a suit by or against a ‘^[State] Government, the ®[State]. 
[1882, S. 416; Para 1; 1877, S. 416; See O. 27] 

[a] Substituted for “the Crown" by A. C. A, O., 1948 [23-3-1948]. 

[b] Section was substituted for original S. 79, ibid. 

[c] Substituted for “the Dominion of India" by A, L. O., 1950 [26-1-1950]. 

[d] Substituted for "Provincial’', ibid. 

[e] Substituted for "Province", ibid. 


Section 79 — Note 1 (contd.) 
prrofnnnnce of duties imposed by the 
Legislature, though the officers themselves 
are appointed by the Gove'rnment; and in 
exercising or exceeding such authority they 
cannot he considered to have been the 
agents of the appointing authority so as 
to render the latter liable. (1884) 10 Cal 
445 (461) (DB) • AIR 1915 Mad 434 (441): 
37 Mad 55 ® AIR 1920 Lah 362 (364): 
1919 Pun Re No. 143 (DB) ® (1904) 28 
Bom 314 (325, 326) (DB) * (1882) 5 Mad 
91 (105) (FB). 

(4) Tortious act by servant of State of 
Rajasthan — Act done in the course of 
employment but not in connection with 
sovereign powers of State — Still the 
State like anv other employer is vicariously 
liable. AIR 1962 SC 933 (935, 940): 
(1962) Supp (2) SCR 989. 

(5) The Government in India will be 

liable in respect of those acts which might 
be done by private individuals without th© 
delegation of sovereign rights. AIR 1952 
Assam 141 (145): ILR (1951) 3 Assam 279 
(DB) ® AIR 1957 Cal 617 (622) ® 

(1875) 1 Cal 11 (13. 14) (DB) ♦ AIR 1915 
Mad 434 (438): 37 Mad 55: 19 Ind Cas 
353 (357). 

(6) The liabilities of the Government of 
India were the same as those of the East 
India Company which though not a sove- 
reign had sovereign powers and was also 
engaged in private or commercial under- 
takings. This position has never changed 
as the competent supreme legislature has 
never intervened to affect those liabilities. 

AIR 1957 Cal 617 (622). 

(7) Where a property is taken over by an 
agent of the Government, it is not at all 
necessary that the Government must have 
any proprietary interest in the property to 
be answerable for an action in tort. It U 
suflBcient if the Government is interested in 
its retention and management by its agent 
or paid public servant. AIR 1957 Andh Pra 
714 (718): ILR (1957) Andh Pra 837 (DB). 

(8) Supply of hard coke by plaintiff to 
Military Department of Government of India 
— Supply rejected — Direction as to its 
disposal by Deputy Coal Commissioner — 
Suit by plaintiff to recover price — Suit 
brought against Union of India is not com- 
petent — Doctrine of respondeat superior 
does not apply. AIR 1959 Pat 347 (348): 
1959 BLJR 259. 

2. Suits by or against State Railways. — 

(1) In a case where a railway is administered 
by a Government or State, a suit can be 
brought against the Government or the 


State concerned. It is not necessary that 
the Railway Administration, as such throu^ 
the manager or an>i)udy else, should be 
impleaded as a party defendant to the suit. 

AIR 1953 Assam 193 (195): ILR (1953) 5 
Assam 326 (FB) ® AIR 19.57 Madh Pra 157 
(158) (DB) ® AIR 1956 Pat 511 (513, 514) 
(DB). 

(2) Section 79 declares the rule of proce- 
dure enacted in Article 300 (1) of the Con- 
stitution. Since the railway.s are owned by 
the Union Government any claim against 
the railway administration must be against 
the Union of India. AIR 1964 .Andh Pra 
172 (182, 183) * AIR 1965 Ker 277 (278): 
1965 Ker LT 627 (FB). 

[See also AIR 1962 Punj 262 (266): 64 
Pun LR 267 (FD). (Notice contemplated by 
Section 80, C. P. C. is reqtiired to be 
served on General Manager, though suit is 
to be instituted against Central Govern- 
ment named as Union of India.) 

(3) Suit for compensation against railway 
— Defendant described as Union of India 
without mentioning the State Railway con- 
cerned — Frame of suit is not bad. ILR 
(1964) 1 Ker 355. 

(4) Through booked goods — Goods lost 
after reaching destination — Suit for loss 
of goods — Suit is to be filed against Cen- 
tral Government. AIR 1960 Ker 257 (258): 
1900 Ker LT 352. 

8. Cases In which Government is a neces- 
sary party.— (1) The rules governing the 
joinder of ordinary persons as parties would 
also apply to the joinder of the Government 
as a pa^t>^ AIR 1919 PC 225 (228). 

(2) In a siiit to set aside a sale under 
the Bengal Public Demands Recovery Act, 

I of 1895 (now see Bengal Act III of 1913), 
the Government is in the position of a 
decree-holder and as such is a necessary 
party. (1902) 31 Cal 159 (161) (DB). 

(3) When a government order setting aside 
a revenue sale is sought to be cancelled 
in a suit, the government is a necessary 
party to the suit. AIR 1956 Trav-Co 181 
(182): ILR (1956) Trav-Co 62 (FB). 

(4) Unregistered lease by Government in 
favour of A — Subsequent lease of sam" 
land in favour of B — Suit by A against 
B for declaration of his rights without im- 
pleading Government — Suit held was no* 
maintain«able. AIR 1956 Tripura 22 (24). 

(5) Suit for declaration that grant by State 
to defendant is illegal — Plaintiff offering 
payment of Nazrana to State for decree for 
possession — State is necessary party. AIR 
1953 Biiaspur 7 (9). 
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80. >Notice. — No suit “[shall be instituted against the Government (includ- 
ing the Government of the State of Jammu and Kashmir)] or against a public 
officer*^ in respect ol any act purporting to be done by such public officer in his 
official capacity, until the expiration of two months next after notice in writing 
has been ^[delivered to, or left at the office of — 

(a) in the case of a suit against the Central Government, c[except where it 
relates to a railway], a Secretary to that Government; 


Section 79 — Note 3 (coiitd.) 

(6) It is not the law that \\'herever the 
interpretation of a section is sought the 
State is a necessaiv party. AIK 1955 Bom 
101 (103): ILK (1954) Bom 1187 (DB). 

(7) Management of enemy firm handed 
over to defendant firm l)y Central Covern- 
nicnt — Suit against defendant firm as re- 
presenting enemy firm — Governor-General 
in Council held was not necessary part)'. 
air 1954 Pat 596 (609) (DB). 

(8) Suit for possession by plaintiff a.s re- 
versioners to last male-holder — Defendants 
contencling that property was taken by es- 
cheat i)v State and granted to them on re- 
ceipt of nazrana — Government held was 
onls' proper parl\’. AIR 1953 Him Pra 123 
(124). 

(9) Rival question of tenure-holder.ship 
under S. 176 of U. P. Zamindari Aboli- 
tion and Land Reforms Act there be- 
ing no statutory provision for impleading 
the State in such a case the State is a pro- 
per narlv and its non-impleadment cannot 

be held to he fatal defect. AIR 1967 All 
481 (483).' 1967 All LJ 92. 

(10) Suit for declaration that properties 
do not belong to assessee and are not liable 
to be attached for income-tax arrears — 
Income-tax Commissioner held neitheT neces- 
sarv nor pumper party to suit Obiter — 
If at all, Union of India could be added 
as party. ILR (1962) 2 Ker 699 

(11) Challenge to vires of rules tramcci 
by Government — Vires not examined as 
Government which had framed the rule 
^^'as not impleaded as a party. AIR 1968 
Ker 35 (38): 1967 Ker LT 331. 

(12) Revenue sale for realisation ot Gov- 

ernment dues — Suit filed to set aside such 
jjale — Government is necessary in 

such Suit. AIR 1967 Madh Pra 120 (122): 
1966 MPLJ 1062. 

(13) Grant by Collector of Gochar plots 
in favour of ex-landlords in exchange - 
Villagers challenging validity of such gram 
— Government is necessary party. AIK 

1963 Orissa 186 (187, 188): ILR (1963) Cut 

841. . ^ 

4. Form of suit by or against Government. 

/i) The fact that a suit was instituted in 

IhJ name of the Governor-<>neral 
cil "through the Military Estates Officer, 
Central Provinces Circle, Jubbulpore was 
u^\A nnfr tn affect the position as the words 

wJ I M^pTusage AIR ^1945 Nag 255 (256. 

057). ILR (1945) Nag 629 (DB). 

* (2) Before the Constitution (Seventh 
Amendment) Act (1956), in a suit by or 
against a Fart C State the authority to ^ 
named as plaintiff or defendant was the 


Union of India. AIR 1956 Vindh Pra 1 

(5) ♦ AIR 1953 Bhopal 37 (37). 

(3) Contract by Government of Vindhya 
Pradesh — Suit against Goveinm«?nt — Pro- 
per defendant was State of Vindhya Pra- 
tlesh and not Union of India — Section 79 
(a) did not apply to Part C State but only 
Clause (b) applied. AIR 1962 SC 145 (147); 
(1961) 2 SCR 794. (AIR 1956 Vindh Pra 1, 
Affirmed.) 

(4) In suit by or against a Union territory 
the administration of that territory alone 
and not the Central Government should be 
named as plaintiff or defendant in view of 
Article 239 of Constitution. AIR 1959 Tri- 
pura 41 (45, 46); (1960) 30 Com Cas 324. 

(5) A petition for writ of mandamus 
against the Collector and the Assistant Col- 
lector cannot be interpreted as directed 
against the State Government. AIR 1952 
Him Pra 16 (17). 

(6) Where a notice under Section 80, 
merely stated that a suit against "your rail- 
way” for loss would be instituted and it 
was addressed to the Secretary for Railways 
Central Government, New Delhi, it was 
held that the notice had satisfied the re- 
quirements of Setcions 79 and 80 though 
not stating that the suit would be against 
the Governor-General in Council. AIR 1952 

Mad 502 (503). , 

(7) A suit instituted by the llnion of India 
for the recover)' of freight for ca^ying goods 
on two railways is valid though in the cau-se 
title of the suit the Union of India is men- 
tioned as owning the two railways. AIR 
1958 Madh Pra 425 (432) (DB). 

(8) Writ petition against ‘Himachal Pra- 
de.sh Administration* as main respondent — 
Himachal Pradesh being Union Temton' 
administered by the President through Ad- 
ministrator — Neither President nor Admi- 
nistrator impleaded — 'Himachal Pradesh 
Administration’ being not a Juristic person 
cannot sue or be sued. AIR 1964 Him Pra 
19 (22). 

(9) Land Acquisition Act, Section 54 — 
Collector can file appeal on behalf of .State 
Government. AIR 1964 Madh Pra 196 
(199): 1964 MPLJ 220. 

SECTION 80 — SYNOPSIS 

1. Scope and object. 

2. Applicability. 

3. Act purported to be done in official 

capaci^. 

4. Suits against Municipalities. 

5. Suits against Railway administration. 

6. Notice condition precedent to suit, 

7. Suits on contracts and suits for injunc- 

tions. 
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dL®(b) in the case of a suit against the Central Government where it relates 
to a railway, the General Manager of that railway;] 

4(bl)) in the case of a suit against the Government of the State of Jatninu 
and Kashmir, tlie Cliief Secretary to that Government or any other 
Ollicer authorised hy that Government in this behalf;] 

(c) ill tlie case of a suit against t[any other State Government,] a Secretary 

to that Government or the Collector of the District, *]; 

(d) “ - M-l 

aiifl, in tlic case of a public officer, delivered to him or left at bis office stating 
the cause of action, the name, description and place of residence of the plaintiff 
and die relief which he claims; and the plaint shall contain a statement that such 
notice lias been .so delivered or Iclt. 

[1882, ISTT, S. -421; See O. 27.] 

[a] Suhslilntfd for the worth '‘shall he instituted against the Govcminent hv the 
Cotic of Civil I’roccdure (Amciuhnent) Act, 1963 (26 of 1963), S. 3 (a) [w. e. f. 5-6- 
1964]. 

fh] Suh'ilituird h\' the Government of India (.Adaptation of Indian Laws) Order, 1937, 
for “in the case of tlie Secrelar>' of State in Council, delivered to, or left at the 
olficc of. a Secretars’ to the Local Covemnieiit or the Collector of the District. 


Section 80 — Synopsis (conld.) 

8. Form and .sufficiency of notice. 

9. ScrN’Ice of notice. 

10. Waiver of notice and effect. 

11. Notice, if necessary, for amendment of 

plaint. 

12. Plaint imi.st aver delivery of notice, 

13. Suit during currency of notice. 

14. Computation of period of notice. 

15. Variance between notice and plaint. 

16. Death of intending plaintiff after notice. 

17. Exclusion of period of notice for pur- 

poses of limitation — See Notes on 
S. 15, Limitation .Act (1963). 

TOPIC INDIC.ATOH 

Act of Stale — See Section 9. 

Adding or substituting Secretary of State 
and notice — .See Note 1 1 . 
Administrator-CeiuTal and Official Trustee 
— See Note 2. 

Burden of Proof — See Note 6. 

Cases in which Government is a neces- 
sary parly — See S. 79. 

Common manager under S. 95, Bengal 
Tenanev Act, VIII of 1885 — Sec 
Note 7 and S. 2 (17). 
Constitutionality of th<? section — Sec 
Note 1. 

Cantonment Committee — See S, 2 (17). 
Dispensing with notice — Sec Note 7. 
Notice if part of cause of action — See 
Section 20. 

Notice to Collector — Sec Note 9. 

Notice to Public Officer — Sec Notes 1 
and 9. 

01>ject of notice — Sec Note 1. 

Official Receivers — See S. 2 (17), 

One of several plaintiffs — Notice by — 
See Note 8, 

Persons bringing suit and sending notice 
must be identical — See Note 8. 


I^orisitm mandatory — Sec Note 6. 

Pnldir Officer who is — See .Section 2 

(17). 

“SecrefaiN- «)f State in Councir’ — See 
Note 1. 

Suit again.st Court tif W'nrdv — Sec Note 
3. 

Want of notice — Titnc for oh|ec'ti<»n — 
See Note 10. 

1. Scope and object. — (1) Necessity for 
n<*licc to Government before suit depends 
iinon whether S. 80 applied to case at time 
\\hen it was instituted and if not. whether 
under law in force there uas anv corres- 
ponding provision. AIR 1953 IlN’d 139 (1401: 
TT.R (19521 Ifvd 983 (DRl * AIR 1951 San 
16 (161 (DBl. 

(21 The word ‘State Government* in S. 80 
(d of the Code refers to anv State in India 
and does not refer to the States where the 
C. P. Code is in force. 3lierefnre. if a suit 
is filed in any State against any other State 
Government, a notice under S. 80 of C. P. 
Code must he serv’ed. even though such 
notice mav not he necessars' under the law 
of that State. AIR 1969 Cal 11 (121: 72 
Cal \\'N 795. 

(31 Non-eompliance \rith provisions of sec- 
tion cannot have any adverse effect in a 
place to which the Code is not applicable 
although the Courts of that place followed 
the Code in spirit, AIR 1958 Manipur 7 
( 11 ). 

(4) Pleadings should be scrutinused in light 
of provisions in Code to see whether notice 
under .section is necessarv. .AIR 1950 Pal 
•527 (531) (DB) • AIR 1960 Cal 264 (2661: 
64 Cal WN 272 (DB). (Overruled on an- 
other point in AIR 1964 SC 600.) 

(5) Section enact.s only rule of procedure. 
AIR 1951 SC 2.53 (266V- 1951 SCR 474 • 
AIR 1967 Bom 472 (477): 69 Bom LR 52 
(DB) • AIR 1961 Pat 200 (201) • AIR I960 
Cal 391 (393. 394): 64 Cal WN 502 (DB). 
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[c] Inserted by the Code of Civil Procedure (Amendment) Act, 1948 (0 of 1948), S. 2 
[21-2-1948]. 

[d] Added as clause (aa), ibid. 

[e] Clause (aa) was re-lettered as clause (b) by A, C. A, O., 1948 [23-3-1948] which 

also omitted the original clause (b). 

[f] Substituted for the words “a State Government” by Act 20 of 1903, S. 3 (c) 
[5-6-64]. 

[g] The word “and" was omitted by A. C. A. O., 1948 [23-3-1948]. 

[h] Original clause (b) and the last clause (d) were omitted by A. C. A. O., 1948 
[23-3-1948]. 

[i] Inserted by the Code of Civil Procedure (Amendment) Act, 1963 (26 of 1903), 
S. 3 (b) [5-6-1964], 

[)] Bill No. 34 of 1968 introduced in the Parliament proposes to amend the Code 
extensively. Amongst the proposals is one proposing deletion of S. 80. For the 
said Bill, see Gaz. of Ind. 18-11-1968, Pt. II, S. 2, Ext., P. 1259. 

[k] Section does not apply to any suit against the Administrator-General in which no 
relief is claimed against him personally — See Act 45 of 1963, S. 40 [1-3-1964]. 


Section 80 — Note 1 (contd.) 

(AIR 1955 NUC (Cal) 783, Overruled.) ® AIR 

1960 Mad 58 (60): (1959) 2 Mad LJ 479 
(DB) * AIR 1959 Cal 273 (276): ILR (1960) 
1 Cal 74 ® AIR 1959 Punj 413 (414): 61 
Pun LR 455. 

(0) Section is intended to afford defen- 
dant opportunity to reconsider position and 
make amends or settle claim, it so advised 
without recourse to litigation. AIR 1956 Pat 
478 (480) * AIR 1959 Andh Pra 192 (198) 
(DB) * AIR 1958 Punj 351 (353): ILR (1958) 
Punj 244 ® AIR 1955 Mys 123 (125): ILR 
(1955) Mys 444 (DB) ® AIR 1955 Vindh 
Pra 1 (2) * Madh B LJ 1954 HCR 1748 
(1749) * 1954 BLJR 373 (374) ® AIR 
1951 Bom 72 (74) (DB) * AIR 1950 Pat 
366 (369) (DB) ® AIR 1943 Bom 
138 (139): ILR (1943) Bom 128 (DB) 
• AIR 1943 Bom 160 (164): ILR 
(1943) Bom 186 ® AIR 1932 Lah 374 
(376): 13 Lah 672 (DB) * AIR 1916 Bom 
296 (297): 40 Bom 392 (DB) ® (1898) 25 Cal 
239 (244) (SB) ® (1907) 34 Cal 257 (282) 
(DB) ♦ AIR 1931 Cal 503 (504): 58 Cal 
850 (DB) ® AIR 1965 SC 11 (15): (1964) 
4 SCR 945 * (1968) 2 SC WR 270: (1969) 

1 SCA 429 • AIR 1960 SC 1309 (1310) ® 
AIR 1967 Delhi 65 (60) (DB) ® 1966 Maha 
LJ 1102 (FB) ® AIR 1964 All 471 (472); 
1964 All LJ 969 * ILR (1962) Madh Pra 
566 ® AIR 1961 All 14 (16); 1960 All LJ 
770 (DB) ® AIR 1961 Cal 626 (635): 65 
Cal WN 607 ♦ AIR 1961 J and K 58 (60). 
(The notice does not impose any duty on 
the defendant to reply to the allegations of 
the plaintiff prior to the filing of suit.) • 
AIR 1901 Madh Pra 339 (340): 1961 Jab 
LT 540 ® AIR 1901 Oris.sa 31 (33): (1960) 

2 Orissa JD 157 * AIR 1961 Pat 334 (337): 

1961 BLJR 223 (DB) ® AIR 1961 Pat 200 
(201) (DB) ® AIR 1901 Puni 329 (331) • 
AIR 1901 Punj 150 (151): ILR (1960) 1 
Puni 999 * AIR 1900 All 420 (425, 426): 
1960 All LJ 193 (DB) • AIR 1960 Mad 
58 (60): 1959-2 Mkd LJ 479 (DB) ‘ AIR 

1959 Punj 413 (414): 61 Punj LR 455. 


[See (1881) 6 Cal 8 (10) (FB). (Decision 
under S. 87 of Bengal Act 3 of 1864.) ] 

(7) Section admits of no-exceptions or im- 
plications. AIR 1950 Ajmer 17 (18) * AIR 
1958 Cal 183 (185) • AIR 1956 Pat 478 
(480) • Madh B LJ 1954 HCR 900 (900). 
(AIR 1927 PC 176: 54 Ind App 338: 51 
Bom 775, Foil.; AIR 1927 Mad 166: 60 
Mad 239 (DB), held not good law) • AIR 
1957 Mys 94 (96); ILR (1954) Mys 465 • 
AIR 1931 Cal 503 (504): 58 Cal 850 (DB) * 
AIR 1941 Pat 517 (519): 20 Pat 394 (DB) 

• AIR 1927 PC 176 (183): 54 Ind App 
338: 51 Bom 725 • AIR 1938 Pat 127 (128) 

• AIR 1905 SC 11 (15): (1964) 4 SCR 945 

• AIR 1960 SC 1309 (1310) * (1968) 1 Andh 
LT 269 (274) ** AIR 1967 Orissa 160 (162): 
ILR (1967) Cut 521 (DB) ♦ AIR 1964 Andh 
Pra 172 (183) (DB) * (1960) 64 Cal WN 
60 ® 31 Cut LT 154: ILR (1964) Cut 86 • 
1962 Ker LT 341 ® AIR 1962 Pat 64 (63): 
1961 BLJR 752 • AIR 1962 Pat 303 (304, 
305): 1962 BLJR 374 * AIR 1961 Guj 85 
(87): (1961) 2 Guj LR 181 (DB) • AIR 1961 
Pat 200 (201) (DB) ♦ AIR 1960 Pat 530 
(531): 1960 BLJR 432 " AIR 1959 Punj 413 
(414): 61 Pun LR 455. 

(8) Suit, instituted without complying with 
provisions of section, must be rejected under 
O. 7, R. 11. AIR 1956 Him Pra 9 (13) • 
AIR 1958 Andh Pra 102 (103) • AIR 1958 
J and K 18 (19) * AIR 1955 Vindh Pra 1 
(2) ® AIR 1957 Mys 94 (95): ILR (1954) 
Mys 465 • AIR 1953 Bhopal 28 (29) * iUR 
1953 Him Pra 123 (124) ® AIR 1947 Cal 
221 (224): ILR (1944) 2 Cal 513 (DB) 
(1903) 25 All 187 (190, 193) (DB) • AIR 
1935 Mad 389 (390) (DB). (Affirming, on 
Letters Patent Appeal, AIR 1931 Mad 175: 
54 Mad 416.) • (1968) 1 Andh LT 269 ® AIR 

1967 Orissa 160 (162); ILR (iQSUSVVnm 
(DB) • AIR 1964 Andh Pra 172 (18^^^ (DB) 

• 1962 Ker LJ 360 “ AIR 1962 Pat W 
(65): 1961 BLJR 752 * Am 1961 Andh Pra 
488 (488, 489): 1961 Andh LT 117^^ AIR 
1961 Pat 200 (201) (DB) * AIR I960 Ker 
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135 (137): 1959 Ker LT 933 (DB) ® AIR 
1960 Pat 530 (531); 1960 BLJR 432. 

[See however (1948) 52 Cal WN 808 (809). 
(AIR 1947 Cal 221: ILR (1944) 2 Cal 513, 
Ref.) AIR 1947 Mad 64 (65): ILR (1947) 
Mad 258 (DB). (AIR 1928 Mad 599, Over- 
ruled on another point.) ] 

(9) Rejection or plaint in limine would 
be proper only when on admitted facts 
appearing from plaint suit is prima facie 
barred under Section. AIR 1953 Cal 222 
(223): ILR (1954) 2 Cal 126 (DB). 

(10) Provisions of section cannot be re- 

laxed merely because Government or public 
officer happens to be onlv one of several 
defendants. AIR 1939 Pat 32 (33) * AIR 

1938 Pat 127 (129). 

(11) Even where Government or public 
officer is only pro forma defendant, notice 
under section is necessarv. AIR 1953 Bhopal 
28 (29) ® AIR 1943 Mad 284 (286) « AIR 
1936 Pat 339 (339, 340): 15 Pat 353 (DB) 

• AIR 1964 Andh Pra 172 (183) (DB). 

[See however AIR 1962 Cal 625 (629): 66 

Cal WN 774. (Suit for recovery of sum insured 
against insurance company and Union of 
India — No cause of action alleged and no 
relief claimed against Union of India — 
Union of India not a necessary party — 
Notice under S. 80 not necessarv. AIR 1936 
Pat 339. Dissented from.) ® 1954 BLfR 414 
(420). (AIR 1945 Mad 224. Rel. on.) ♦ AIR 
1945 Mad 224 (225) (DB).] 

(12) Suit instituted uHthout notice under 
section is bad onlv so far as it is against 
Government or public officer but not against 
all other defendants. AIR 1953 Bhopal 28 
(30) ® AIR 1940 Cal 1 (4) (DB) ® AIR 1936 
Pat 339 (340): 15 Pat 353 • AIR 1964 Pat 
275 (281, 282. 283): 1964 BLTR 291 (DB) 

• AIR 1963 Pat 11 (16): 1963 BLTR 11 (DB). 

[But see AIR 1941 Pat 461 (463).] 

(13) Suit would be maintainable against 
private individual without impleading Gov- 
ernment or the official — Failure to serve 
notice on Government or official would not 
involve dismissal of entire suit. AIR 1953 
Bhopal 28 (30) ® AIR 1950 Orissa 257 (260) 

• AIR 1948 Pat 117 (118, 119). 

(14) Addition of public officer as unneces- 
sary party to a suit instituted against Gov- 
ernment after notice to it doe.s not affect 
decree passed against Government, AIR 1952 
Mad 510 (513): ILR (1951) Mad 932 (DB). 

(15) Notice under section must be given 
in all cases of suits against Government. AIR 
1947 Cal 26 (27): ILR (1946) 2 Cal 316 « 
AIR 1914 Mad 502 (504): 37 Mad 113 (DB) 
« AIR 1938 Mad 583 (584) (DB) ♦ (1898) 
25 Cal 239 (242) (SB) “ AIR 1916 Bom 296 
(297): 40 Bom 392 (DB) • (1911) 35 Bom 
362 (366) (DB). 

(16) In case of public officers notice under 
section i.s neces.sary only where suit is in 
respect of act purporting to be done by 
such public officer in his official capacity. 
AIR 1941 Cal 643 (651) (DB) ® AIR 1940 


Pat 516 (531): 19 Pat 433 (DB) • AIR 1968 
J and K 98 (103): 1968 Kash LJ 374. 

(17) Liquidator appointed by Registrar of 
Co-operative Societies is not a public ser- 
vant. AIR 1940 Mad 831 (833): ILR (1940) 
Mad 929 (DB). (AIR 1934 Nag 291: 30 Nag 
LR 240 and AIR 1939 Nag 232, Not ap- 
proved.) AIR 1957 All 492 (494). 

(18) Section refers to the individual who 
occupies the post and not the office as such. 
AIR 1957 Andh Pra 714 (723): ILR (1957) 
Andh Pra 837. 

(19) Section does not apply to application 
to file arbitration agreement in Court under 
S. 20 of the .\rbitration Act. 1940 AIR 
1947 Sind 147 (148): ILR (1946) Kar 463 ** 
AIR 1966 Cal 259 (266) « AIR 1964 All 
477 (480): 1964 All LJ 15 (DB). (Section 80 
is not anplicahic to proceedingr on applica- 
tion under S. 8. Arbitration Act. AIR 1950 
EP 352 and AIR 1932 Lah 374, Rel on.) 

(20) Section does not apply to suits insti- 
tuted under S. 7, Madhya Bharat Sthan 
Ni\antran \’idhan. ILR (1955) Madh B 413 
(416) (DB). 

(21) Section cannot be circumvented by 
filing petition under S. 151 Civil P. C., in- 
stead of suit, AIR 1945 Bom 370 (373); ILR 
(1915) Bom 665. 

(22) Tliat Advocate-General gets notice 
under O. 27A and can apply to make State 
a part>' to suit docs not cure failure to com- 
plv with this section. AIR 1950 Pat 527 
(529) (DB). 

(23) Section does not offend Art. 14 of 
Constitution of India. AIR 1957 Andh Pra 
675 (679): ILR (1956) Andh 114 (DB). 

(24) Failure to reply on the part of Gov- 
eniment to the notice does not amount to 
waiver of any defence tliat the CovemmenI 
may have to the plaintiff's suit, or to an 
admission of liabilitv on the part of Govern- 
ment. AIR 1962 Cal 510 (512) « AIR 1961 
J and K 58 (60). 

(25) Section cannot be used as a cloak or 
serren for insulting or vilifying a Judge while 
acting in judicial capacity. AIR 1967 Cal 
153 (158): 1967 Cri LJ 350 (DB). (AIR 
1941 Bom 228: 42 Cri LJ 723. Rel. on.) * 
AIR 1962 All 137 (140): 1962 (1) Cri LJ 
234; 1961 All LJ 665. 

2. Applicability. — (1) Section applies to 
following suits. 

(a) Suit under S, 14 Madras Survey and 
Boundaries Act, 4 of 1897, now Act 8 of 
1923. AIR 1943 Mad 284 (285). 

(b) Suit in which claim is against property 
taken under S. 57 (2), C. P. and Berai 
Municipalities Act, 2 of 1922. ILR (1955) 
Nag 276 (280). 

(c) Suit filed under O. 21 R. 63. CPC. 
AIR 1966 SC 1068 (1072); (1966) 1 SCR 
986. (1961) Lab LJ 935, Reversed: Note:— 
AIR 1943 Mad 341 and AIR 1965 All 154 
and AIR 1959 Punj 413, are no more good 
Jaws.) 
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(2) Section does not apply to following 
suits; 

(a) Suit brought pursuant to undertaking 
given under S. 14, Bombav Citv Land Re- 
ven»ie Act, 2 of 1876. AIR 1934 Bom 162 

(16.3) (DB). 

(b) Suit under S. 77, Registration Act. 
AIR 1940 All 108 (111) (DB). 

(c) Suit filed against State GovemnienI 
under S. 6 of the Hyderabad Government 
Demands Act (4 of 1.308-F). AIR 196.3 Andh 
Pra 164 (166, 167); (1962) 2 Andh WR 2.34 
(DB). (AIR 1928 Mad 1201; AIR 1943 Mad 
284. Foil.) 

(d) Suit filed in Federal Coiu’t. AIR 1951 
SC 253 (266); 1951 SCR 474. 

(e) Suit challenging the order of Execu- 
tive Committee or Gram Panchayat under 
Bihar Panchayat Raj Act (7 of 1948). AIR 
1964 Pat 90 (92): 1963 BLJR 192 (DB). 

(f) Suit brought against member of I. C. S. 
in his capacity as chairman of Dock Labour 

Board. (1967) 14 FLR 14; (1988) 1 Lab 
LT 2.34 (DB) (Cal). 

(g) Suit under S. 43 (3) of Bihar and 
Orissa Public Demands Recovery Act (4 of 
1914). AIR 1969 Oris.sa 58 (59):' ILR (1968) 
Cut 432 (DB). (AIR 1965 Pat 404 and AIR 
1963 AP 164, Held impliedlv overruled 
by AIR 1966 SC 1068.) 

(3) Section has nothing to do with que.s- 
tion of addition of public servant in execu- 
tion proceedings. ILR (1956) 1 Cal 171 

(17.3) . 

(4) Where a suit can be regarded as 
continuation of the previous suit, fresh notice 
is not necessary. AIR 1960 Cal 40-3 (407): 
64 Cal WN 381 * AIR 1960 Andh Pra 5.35 
(5.39) (DB). 

3. Act purported to be done in official 
capacity. — (1) In suit against public officer, 
notice under section is necessary only when 
act in respect of which suit is brought is 
purported to have been done by public offi- 
cer in his official capacitv'. ILR (1954) 4 
Raj 812 (817) (DB) • (1948) 52 Cal WN 
494 (501) (DB) • AIR 1943 Bom 138 (139, 
140): ILR (1943) Bom 128 (DB) * AIR 1942 
Lah 287 (288): ILR (1943) Lah 389 (DB) « 
AIR 19-34 PC 96 (97): 61 Ind App 171: 61 
Cal 470 * AIR 1930 All 742 (744): 53 All 
44 (DB) * AIR 1969 SC 227 (231): (1969) 

1 SCI -3.58. (The expression "at” also in- 
cludes illegal omissions.) ® AIR 1960 Pat 
.530 (531): 1960 BLJR 432 

(2) Official capacity has reference to the 
officers’ substantive appointment and that 
appoinlment again must be referable to the 
status contemplated in S. 2 (17). (1967) 14 
FLR 14: (1968) 1 Lab LT 2-34 (DB) (Cal). 

(3) Where various public officers are in- 
tond(‘d to be made party defendants along 
with the Government, each of them must 
he served separately with notice under S. 80. 

(1968) 1 Andh LT 209 (275). 

(4) Where suit is not in respect of act 
done bv public officer, no notice is neces- 
.sarv though he is impleaded as defendant 


in suit. (1950) 54 Cal WN 960 (972) (DB) 
* (1956) ILR (1956) 1 Cal 171 (173, 174) 
® AIR 1943 Bom 138 (140): ILR (1943) 
Bom 128 (DB) * AIR 1934 PC 96 (97): 61 
Ind App 171: 61 Cal 470. (AIR 1932 Cal 
275: 59 Cal 961, Reversed.) ® (1889) 13 
Bom 343 (347) (DB) • AIR 1932 All 657 
(658, 659) (DB) • AIR 19.30 Bom 11 (15) 
(DB) AIR 1964 Pat 446 (449): 1964 (2) 
Cri LJ 439: 1964 BLJR .370. 

(5) Where suit against Court of Wards is 
in re.spect of act done by Collector as agent 
of Court of Wards, and Collector is also 
made party notice under section is necessary. 
(1881) 3 All 20 (22, 2.3, 24) (FBI 

(6) The Commis.sioner of Madra,s Hindu 
Religious and Charitable Endowments while 
functioning under the Act (Madras Act 22 
of 1959) functions only as a public officer 
and hence provisions of S. 80, C. P. C. 
apply to him. (1968) 2 Mad LJ 41. (1952 
(I) MLI 678 held no longer good Jaw in 
view of AIR 1965 SC 1570. Note:— ILR 
(1962) AP 865 and AIR 1966 AP 123 is no 
longer good law in view of AIR 1965 SC 
1570.) ® ILR (1966) 1 Ker 679. 

(7) In a suit in which an act of Official 
Assignee or Official Receiver done in Offi- 
cial capacity is in question and that officer 
is made a party notice under section is 
neccssarx'. AIR 1952 All 402 (405): ILR 
(19.53) 2 All 480 (DB) * AIR 1930 Mad 
458 (463, 464) (DB) ® AIR 1920 Bom 50 
(50): 44 Bom 895 (DB) * AIR 1931 Cal 61 
(6.3b 57 Cal 1127 (DB). 

(8) A representative of the Central Gov- 
ernment nominated on a recognised Stock 
Exchange under S. 4 (2) (iii) of the Secu- 
rities Contracts (Regulation) Act (1956) is 
a public officer, and therefore, notice under 
S. 80 is necessary before, filing suit against 
him in respect of any act done by him in 
official capacity. ILR (1967) 1 Piini 448. 

(9) Where Official Trustee is impleaded in 
suit relating to rights of cestui que trust 
and not to any act done by him, no notice 
is necessary under section. (1881) 7 Cal 499 
(504). 

(10) Where when act is done, person do- 
ing the act is not a public officer within 
meaning of S. 2, cl. (17), this section has 
no application. AIR 1935 All 106 (109) (DB). 


(11) Deputy Magistrate in charge of muni- 
?ipality under S. -386, Bihar and Orissa 
Vlunicipal Act (7 of 1922), is not a public 
officer within meaning of this section. 1954 
3LTR 499 (500) (DB). 

(12) Where at time of institution of suit 
lefendant has ceased to he public officer, 
lection does not apply. AIR 1942 Mad 288 
^ 88 ) 

(13) Section applies to all acts of 
>ffirer whether done bona fide or mala fide. 
MR 1950 Pat 32 (32) (DB) * AIR 1941 
bit 385 (387, 388): 20 Pat 417 (DB) * AIR 
1927 PC 176 (183): 51 Bom 725: 54 Ind 
\pp .338 * AIR 1918 Mad 62 (70): 41 Mad 
^92 (FB) • (1897) 24 Cal 584 (588) (DB) 

* (1906) 9 Oudh Cas 275 (280) (DB) • AIR 
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1024 All 851 (852): 46 All 884 (DB) ** (1881) 
3 All 20 (23) (FB) * AIR 1924 Cal 145 
(148): 50 Cal 992 (DB) ® (1897) 21 Bom 
754 (772) (FB) ® AIR 1968 I and K 98 
(102): 1968 Kash L) 374 • AIR 1961 Orissa 
31 (33): (1960) 2 Orissa JD 157, 

(14) “Any act purporting to he done hv 
such public olTicer in bis official capacity” 
mean any act intended to seem to 1)0 done 
by him in his official capacitv. AIR 1918 
Mad 62 (70); 41 Mad 792 (FB; ® AIR 192-1 
All 851 (852); 46 All 884 (DB). 

(15) “Act purporting to be done In* such 
public officer in his official capacity” will 
not cov(a’ acts which are outside tiie sphere 
of his duties. (1909) 36 Cal 28 (39) " AIR 
1961 Orissa 31 (33): (1960) 2 Orissa JD 157. 
(Though he pretends to do the act in his 
official capacity.) 

(16) Following acts cannot be considered 
as acts purported to be done in official capa- 
city: 

(a) Insult or use of defamatory language 
or assault on subordinate bv pl^lic officer. 
(1910) 5 Ind Gas 467 (468) (DB) (All;. 

(b) Assault on witness bv inve.sigating 
offic<ir. AIR 1928 Bom 352 (362); 52 Bom 
832 (FB). 

(c) Unauthorised seizure of property. 

(1909) 36 Cal 28 (39). 

(17) Section does not appiv where no re- 
lief is sought against public officer perso- 
nally. AIR 1950 Pat 527 (531) (DB) • AIR 
1942 Cal 394 (399) (DB) ® AIR 1940 Cal 
1 (4. 5) (DB). 

(18) The act of convening Court martial 
and act holding the Court when ordered by 
a competent authority are acts purported to 
l>e done in official capacitv. AIR 1946 Lab 
217 (254): ILR (1947) Lali 22 (FB). 

4. Suits against Municipalities. — (1) 
Supersession of Municipality and ve.sling of 
its property in Government do not rendei 
the service of notice neccssars' under the 
section on Government in suits instituted as 
it ought to be against Municipalih'. AIR 
1958 Madh Pra 355 (361). (ILR (1955) Nag 
276. Overruled.) ® (1961) 2 Guj LR 153. 
(Reversed on another point in AIR 1965 Guf 
293.) 

(2) As to whether or not notice to Muni- 
cipal Corporation is sufficient is a matter of 
construction of the notice itself. (1965) 67 
Bom LR 903: 1966 Mah LJ 334 (DB). 
(Notice under S. 527 of Bombay Municipal 
Corporation Act (1888), addressed to Muni- 
cipal Commissioner in his official capacity 
held to be proper.) 

(-3) Suit against Commissioner of Calcutta 
Corporation — Service of notice under S. 
586, Calcutta Municipal Act (33 of 1951) 
does not dispense with notice required 
under S. 80. (1960) 64 Cal WN 60. 

(4) S. 447 of Hyderabad Municipal Cor- 
poration Act (36 of 1950) being in pari 
materia with S. 80, C. P. Code, it applies 
as much to .suits for injunction as to othei 


kinds of suits. (1968) 2 Andh WR 174 (DB) 
(AIR 1957 AP 675; AIR 1958 AP 102 and 
(1966; 2 ALT 21. Foil.; 

5. Suits against Railway administrnUon. — 
(!' W'Ihtc railwa\' is adinitiistereil b> Gov- 
ernment, notice under Raiiway.s Act alone is 
not enough and will not be a substitute foi 
m)lice required under this section. .AIR 1947 
Cal 26 (27); ILR (1946) 2 Cal 316 • AIR 
PCS Bom 421 (424): 52 Bom 548 (DB) ® 
.MR 1930 All 476 (477); 52 All 837 (DB) 
^ AIR 1931 Pat 326 (328); 10 Pat 466 
(DB). 

(2) In case of railway administered by 
CoxiThincnt notices b(jlb under this .section 
and under Railwavs .Act are necessary. AIR 
1956 llvd 62 f63); ILR (19-56) Hyd 274 * 
AIR 1955 Mvs 123 (125): ILR (1955) Mvs 
114 (DB) * .AIR 19-35 All 900 (902) (DB)'* 
AIR 1966 Cal 540 (544) * AIR 1959 All 
732 (733): 19-50 Ail LJ 41. (Overruled on 
another point in .AIR 19-52 .All 891 (FB).) • 
.MR 1959 Andh Pra 594 (595, 596): 1959-2 
Andh WR 403 (DB). (AIR 1952 Mad 795 
13issentcd from.) 

(3) Objects of .S. 80. Civil P. C. and S. 77 
(old), Railwa\.s Act (1890) arc quite distinct 
and separate. 1968 BLJR 301. 

(4) In .suit against Central Government 
relating to railway, notice under .section must 
be givi-u tt) General Manager of the rail- 
way AIR 1957 Mvs 94 (95): ILR (1954) 
Mys- 465 (466) * AIR 1952 Assam 88 (90). 
ILR (1952) 4 Assam 199 (DB) * (1967) 8 
Cnj LR 436: ILR (1967) Guj 519. (S. 80 
nowhere specifies that notice mtist be ad- 
dressed “to the Union of India through the 
(General Man«iger”.) ® (1969) 71 Bom LR 
214: 1968 Mah LJ 797 (DB) * AIR 1960 
Kei 133 (136): 1959 Ker LT 933 (DB). 

(5) Notice addressed to Secretary, Rail- 
way Board. Delhi instead of General 
Manager of Railway concerned is not good 
notice in law. .AIR 1950 Cal 426 (427). 

[But see AIR 1962 All 461 (466): 1962 
All IJ 309.] 

(6) Notice sent to Memher-in charge of 
Railwa>’ Board but forwarded by Railway 
Board to General Manager of Railway con- 
cerned was held a proper notice. .AIR 1953 
Mad 838 (840) * 1956 AH L Jour 730 (731) 

* ILR (1965) 17 Assam 115 (FB). (Per 
Mehrotra, C. J. and Dutta, J.. (Nayudu, J. 
contra) — Absence of evidence to show 
that notice was forwardetl by Railway 
Board to General Manager concerned — 
Held, there was no compliance of provisions 
of section 80.) 

(But .see AIR 1962 Pat 180 (181, 182): 
ILR 41 Pal 684 (DB). (AIR 1958 Pat 575. 
Affirmed; ILR 26 Rom 669 and 53 Mud LJ 
81 and AIR 1927 PC 176. Rel. on.)) 

(7) Notice addressed to Deputy Chief 
Commercial Superintendent sent by post — 
Repl> received from that Officer — Held, 
notice was proper. AIR 1963 Assam 179 
(180, 181): ILR (1963) 15 A.s.sam 309 (DB). 
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(8) Plaintiff can give combined notice 
under Railways Act and this section within 
six months from date of delivery and insti- 
tute shit two months after such notice. AIR 
1954 Pat 424 (425); 33 Pat 214 (DB) « 
AIR 1952 Cal 439 (440); ILR (1952) 2 Cal 
205 ♦ AIR 1952 Nag 22 (23): ILR (1952) 
Nag 821 “ AIR 1964 Raj 41 (44): 1964 Raj 
LW 536 (DB). (Notice given under S. 80 in- 
valid — Notice under S. 77, Railways Act 
fulfilling requirements of both sections — 
Suit cannot be thrown out.) ® AIR 1961 
All 433 (434) ® AIR 1959 Madh Pra 222 
(223): 1959 MPLJ 327 (DB). 

(9) Section contemplates that for the pur- 
pose of a suit the different railways in India 
must be treated as separate legal entities 
and hence notice to one railway cannot bo 
regarded notice to another. AIR 1958 Punj 
149 (152): ILR (1958) Punj 467 * AIR 1957 
Cal 202 (203) ® AIR 1960 Orissa 154 (156): 
(1960) 2 Orissa JD 49. (AIR 1960 Mad 58, 

Diss. from.) 

[But see 68 Bom LR 877: 1966 Mah Lj 
555 ® AIR 1963 Punj 224 (224); 64 Pun 
LR 425 (DB). (AIR 1962 Punj 262 (FB), 
Foil.) ® AIR 1961 Manipur 45 (49) 

® AIR 1960 Ker 257 (258): 1960 Ker LT 
352 ® AIR 1960 Mad 58 (62, 63): 1959-2 
Mad LJ 479 (DB). (AIR 1949 Pat 329. Dis- 
sented/ AIR 1955 Mad 151, Overruled.)] 

(10) Section 80 Railways Act, gives the 
consignor the choice of claiming his remedy 
either against the railway administration to 
which the goods w'ere consigned or against 
the railway administration on which the loss 
occurred and bars his right of action, if any, 
over all other railway administrations ovei 
which the goods might have been carried. 
1962 Ker LT 341: 1962 Ker LJ 530. 

(11) Suit against Government for non-deli- 
very as owner of a particular railway aftei 
notice to management of that railway does 
not fail by non-service of notice upon the 
despatching railway. AIR 1958 Pat 489 
(492): 37 Pat 442. 


(12) Where in the case of a railway 
owned by State Government notice w®? 
nroperlv served on the owning State but 
the railwav subsequently became transferred 
to Central Government a fresh notice on 
Central Government was held not necessary. 

AIR 1957 Madh B 108 (109). 

6. Notice condition precedent to suit, —• 

(1) Court cannot entertain suit instituted 
without compliance with requirements of 

Election AIR 1956 Him Pra 9 (13) * AIR 
1957 Mys 94 (95): ILR (1954) Mys 465 ® 
ILR (1955) Madh B 222 (227) ® AIR 1953 
Ilim Pra 123 (124) ® AIR 1927 PC 176 
(184 185): 54 Ind Apn 338: 51 Bom 725 
* AIR 1931 Mad 175 (177): 54 Macl 416 ® 
ILR (1968) Cuttack 432 (DB) ® (1960) 64 

Cal WN 60. 

(2) Burden of proving satisfaction of re. 

rn,i.im^nts of S. 80 lies on plaintiff. AIR 
I960 Ca" 204 (266): 64 Cal WN 272. (Over- 


ruled on another point in AIR 1964 SC 600.) 

(3) When the receipt of notice is not de- 
nied but an objection is taken that the 
notice as served was not a valid and suffi- 
cient notice, it is necessary for the Court to 
look into the notice to come to a conclu- 
sion as regards the validity or sufficiency. 
Where the notice has not been produced 
nor ha.s any explanation been given for its 
non-production, the defendant cannot say 
that notice is not sufficient or invalid. In the 
circumstances it is proper to hold that the 
notice under S. 80 is valid and sufficient. 

AIR 1960 Cal 264 (266, 267): 64 Cal WN 
272 (DB). (Overruled on another point in 
AIR 1964 SC 600.) 

(4) If defendant fails to produce notiM, 
Court can draw presumption against him 
and hold that there was a valid and suffi- 
cient notice. AIR 1960 Cal 264 (267): 64 
Cal WN 272 (DB). (Overruled on anothei 
point in AIR 1964 SC 600.) ® AIR 1959 
Raj 231 (231): 1959 Raj LW 301. (Produc- 
tion of copy of Notice by plaintiff permis- 
sible.) 


(5) Suit may be remanded to give 
opportunity to plaintiff to adduce evidence 
vhere he is prejudiced by defendants vague 
plea of illegality of notice under section. 
^IR 1956 Ajmer 68 (2) (69). 

7. Suits on contracts and suits for injunc- 
tions. — (1) Section has no application to 
niits founded on contracts. (1901) 25 Bom 

387 (394) (DB). , ,, , , 

(2) Section is applicable to all toms ol 
action including those in which the whole oi 
aart of relief claimed is an injunction. AIR 

1927 PC 176 (184, 185): 54 Ind App 338; 
51 Bom 725 • AIR 1957 Andh Pra 075 (6^: 
[LR (1956) Andhra 114 (DB) * 1?0| 

LJ 360 ® 1961 Jab LJ 905 ® AIR 1959 All 
375 (681): 1959 All LJ 704 (DB). 

See the following cases also: 

AIR 1934 PC 96 (97): 61 Cal 470 ‘'AIR 

1932 Cal 275 (281): 59 Cal 961. 

(3) Suit merely for injunction, not based 
upon any past act of public officer, w not 
within scope of secHon and no notice is 
accessary in such case. (1931) 34 Mad LW 
393 (994). (Wherein AIR 1927 PC 176: 54 
[nd App 338; 51 Bom 725, was sought to 
be explained.) ® AIR 1927 Mad 166 (168, 
170): 50 Mad 239 (DB) ® AIR 1961 Guj 
55 (87): (1961) 2 Guj LR 181 (DB> * AIR 
1960 Pat 530 (533): 1960 BLJR 432. 

[But see (1967) 2 Mad LJ 131: 79 Mad 
LW 654. (AIR 1927 Mad 166 and 34 Mad 
LW 993, Not foil.) ® 1966 Raj LW 541. 

(Notice under this section is necessary re- 
gardless of the fact that the suit is /or act 
done” or “threatened to be done . AIR 1960 
Pat 530 and AIR 1961 Guj 85, Dissented 
from ) ® (1962) 1 Ker LR 322: 1962 Kei 
LT 3*60. (AIR 1927 PC 176; AIR 1946 
247 and AIR 1957 AP 675 Rel. on; AIR 

1927 Mad 160, Diss. * 

247 (254, 255): ILR (1947) L^ 22 (F^B) 
air 1957 Andh Pra 675 (677): ILR (195o; 
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Andhra 114 • AIR 1955 Madh B 75 (75) 
® Madh B LJ 1954 HCR 1748 (1749).] 

(4) If suit is laid on past act of public 
officer, fact that injunction is also prayed 
for will not take case out of oi^eration of 
section. AIR 1927 PC 176 (L84): 54 Ind 
App 338: 51 Bom 725 ® AIR 1961 Guj 85 
(87); (1961) 2 Guj LR 181 (DB). 

8. Form and sufficiency of notice. — (1^ 
Notice under section need not be in an\ 
particular or technical fonn. ILR (1954) Mvs 
465 (467) ® AIR 1958 Raj 23 (26): ILR 
(1957) 7 Raj 686 ® AIR 1934 Pat 346 (348) 

• AIR 1963 SC 424 (428): (1963) 1 SCR 
657 ® AIR 1961 Pat 200 (201). 

(2) Although strict compliance with terms 
of section is necessary it is not necessary 
to scrutinise tiie notice in a pedantic mannei 
or in a manner devoid of commonsense. 

AIR 1958 SC 274 (281): 1958 SCR 781 ♦ 
AIR 1963 SC 424 (426): (1963) 1 SCR 657 

AIR 1960 SC 1309(1311) • (1968) lAndh 
LT 269 (275) ® AIR 1967 Delhi 65 (66) (DB) 
® AIR 1967 Madh Pra 239 (243): 1967 
MPL] 506 (DB) * AIR 1961 Cal 626 (634, 
635):' 65 Cal WN 607 (DB) ’ AIR 1961 Pal 
200 (201) ® AIR 1961 Punj 358 (360) • AIR 
1960 Cal 673 (676) (DB) * (1960) 64 Cal 
WN 60 * AIR 1959 Madh Pra 305 (308): 
1959 MPLJ 605. 

(3) Notice under S. 80 must be reasonably 
construed. Every venial error or defect can- 
not be permitted to be treated as a peg 
to hang a defence to defeat a just claim. 
AIR 1965 SC 11 (15): (1964) 4 SCR 945. 

(4) Notice under section need not set out 
all details and facts of case. AIR 1955 Bom 
98 (98); ILR (1954) Bom 1202 (DB) ® AIR 
1959 Andh Pra 192 (194) (DB) ’ AIR 1958 
Punj 149 (151): ILR (1958) Punj 467 « AIR 
1934 Pat 701 (704): 14 Pat 283 (DB) * 
(1903) 27 Bom 189 (220) ® AIR 1933 Mad 
105 (107, 108) AIR 1966 All 333 (337); 
ILR (1965) 2 All 127 • AIR 1962 All 461 
(467. ^468): 1962 All LJ 309. (“Cause of 
action" required to be stated in the notice 
is not synonymous with “facts constituting 
cause of action".) • ILR (1962) Madh Pra 
566 « AIR 1961 Madh Pra 339 (340): 1961 
Jab LJ 540. (Omi.ssion to mention intention 
to claim declaration of title and damages in 
addition to possession not fatal.) • AIR 1961 
Pat 200 (201) ® AIR 1961 Punj 329 (331) 

• (1980) 64 Cal WN 60 • AIR 1959 Madh 
Pra 305 (308): 1959 MPLJ 605. (Notice 
should not be construed as if it were a 
pleading.) 

(5) Notice under section must substantial- 
ly fulfil its object in informing pathes con- 
cerned generally of nature of suit intended 
to be filed. AIR 1958 Ajmer 49 (50). (AIR 
1949 Pat 93, Dissented from.) ® AIR 1958 
Andh Pra 670 (673) * AIR 1958 Punj 351 
(353): ILR (1958) Punj 244 ® AIR 1934 Pat 
701 (704): 14 Pat 283 (DB) ® AIR 1949 Pal 
268 (269) (DB) * AIR 1942 Cal 343 (345): 
ILR (1942) 1 Cal 211 (DB) • (1878) 3 CPD 
423 (428) ® (1845) 13 M and W 361 • AIR 


1938 Pat 556 (557): 17 Pat 345 (DB) ® AIR 
1965 SC 11 (15): (1964) 4 SCR 945 ® AIR 
1963 SC 424: (1963) 1 SCR 657 * AIR 1966 
All 333 (337, 338); ILR (1965) 2 All 127. 

(i’articulars in sufficient details of negligence, 
carelessness or misconduct on the part of 
the raiks’ay administration or its servants 
must be slated in notice.) ® AIR 1964 Andh 
Pra 172 (183) (DB) « ILR (1962) .Madh Pra 
566 * AIR 1961 Pat 200 (201) ® AIR 1061 
Punj 358 (359) (DB) ® AIR 1961 Punj 329 
(331) ® AIR 1960 Cal 400 (402, 403): ILF 
(1960) 2 Cal 366 (DB) • (1960) 62 Pun LR 
807 ® AIR 1959 Madh Pra 305 (308): 1959 
MPLJ 605 (DB). 

(6) Notice under section should state cause 
of action and relief claimed. AIR 1958 Raj 
23 (26): ILR (1957) 7 Raj 686 ® 1955 AMLJ 
55 (57) * AIR 1950 Pat 557 (561) (DB) ^ 
AIR 1934 Pat 701 (704): 14 Pat 283 (DB) 

* AIR 1943 Bom 138 (139): ILR (1943) 
Bern 128 (DB) * (1809) 170 ER 1127 (1128): 
2 Camp 196 * AIR 1960 SC 1309 (1312) ® 
(1968) 1 Andh LT 269 (275) * 1966 Mah 
Lj 1102 (1106) (FB) ® 1964 All WR (HC) 
54 • AIR 1964 Manipur 61 (62) « AIR 1964 
Raj 205 (209): 1964 Raj LW 313 (DB) ® 
AIR 1959 All 168 (169). (Error regarding 
essential fact constituting cause of action 
would vitiate the notice. 1950 All LJ 595 
and (1945) 2 Mad LJ 387, Re), on.) 

[See also 1956 Ker L Tim 230 (234) (FB).j 

[But see AIR 1938 Nag 415 (417); ILR 
(1939) Nag 206 AIR 1965 Cal 191 (196) 
» AIR 1963 Mad 362 (365): (1963) 2 Mad 
LJ 145 (DB) « AIR 1959 Bom 134 (140); 
6(3 Bom LR 342 (DB). (Reversed on another 
point in AIR 1962 SC 630.)] 

(7) Phrase “cause of action" in section 
need not be narrowly construed, so as to 
render notice which informs defendanl 
substantially of ground of complaint in- 
sufficient. 'AIR 1954 Nag 342 (345, 346): 
ILR (1955) Nag 62 (DB) * AIR 1951 Bom 
72 (75) (DB) * AIR 1950 Pat 366 (368 
369) (DB) ® (1937) 41 Cal WN 92 (96) 
(DB) * AIR 1938 Pat 556 (557): 17 Pat 
345 ® AIR 1967 Andh Pra 338 (349): (1967) 
2 Andh LT 141 (DB). (AIR 1927 PC 176 
and AIR 1958 Andh Pra 670 and AIR 1960 
SC 1409, Rel. on.) ® (1966) 7 Guj LR 589: 
ILR (1966) Guj 660 ® AIR 1962 All 
461 (468); 1962 All LJ 309 ® ILR (1962) 
Madh Pra 566 ® AIR 1959 Madh Pra 305 
(308): 1959 MPLJ 605. 

(8) Sufficiency or otherwise of notice is 
always a question of fact to be determined 
in view of circumstances of each particulai 
case. AIR 1960 All 530 (530). 

(9) Fact that in suit claim made in notice 
is reduced to a smaller amount does not 
change cause of action for suit or make notice 
invalid. AIR 1958 Punj 351 (353); ILR 
(1958) Punj 244 * (1937) 41 Cal WN 92 
(96) (DB) AIR 1960 Cal 513 (514, 515); 
64 Cal WN 744. (Point conceded.) * AIR 
1959 Madh Pra 305 (308): 1959 MPLJ 605 

• AIR 1965 Andh Pra 288 (294) (DB). 
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(Hyderabad suits against Govt. Act (5 ol 
1320F) was not law' corresponding to S. 80 
Civil P. C.) 

(10) Superfluous matter mentioned in notice 
but omitted frouj plaint does not rendei 
notice invalid. AIR 1934 Pat 701 (704): 14 
Pat 283 (DB). 

(11) Where cause of action has not arisen 

at all, notice under section is not valid. 
AIR 1953 Assam 162 (167, 168): ILR (1953) 
5 Assam 471 (DB) ® AIR 1958 Andh Pra 
670 (674) ® AIR 1958 Punj 351 (353): ILR 
(1958) Punj 444 * ILR (1951) 2 Cal 340 
(346, 347) (DB) * AIR 1943 Bom 138 (139): 
ILR (1943) Bom 128 (DB) AIR 1960 Ca) 
458 (460): ILR (1960) 2 Cal 597. (AIR 1959 
Cal 273 Foil.) • AIR 1960 Cal 673 (676). 
(Continuing cause of action, arising of — 
Notice thereafter not premature, though 
limitation mav be computed from a later 
date.) ® (1960) 64 Cal WN 60. (Reso- 

lution by Markets Committee — Cor- 
poration approving of resolution — Plain- 
tilF challenging resolution and its approval 
— Letter by plaintiff to Commissioner ol 
Corporation before approval is not notice.) 

(12) Order of assessment to sales tax 
gives cause of action to assessce to file suil 
to assail it and to give notice under sec- 
tion and the fact that an appeal has been 
filed against order does not affect position. 
AIR 1959 Andh Pra 192 (198) (DB). 

(13) Notices in follow'ing cases were held 
not valid notices: 

(a) Non-mention of cause of action oi 
intention to file suit. (1912) 16 Ind Cas 445 
(446) (DB) (Bom). 

(b) Notice merely objecting to or asking 
for reconsideration of order. (1867) 7 Suth 
WR 92 (92) (DB). 

(c) Notice containing mere report to pub- 
lic officer. AIR 1923 Rang 250 (251). 

(14) In a suit against RaiKvay Adminis- 
tration, mere mention of wrong number of 
railway receipt in notice docs not invalidate 
notice. AIR 1962 All 307 (309): 1962 All 
LT 252 ® AIR 1966 All 16 (17) * ILR (1959) 

1 Cal 450 • 1966 All LJ 760 * 1964 All 
WR (HC) 54. (AIR 1962 All 307, Foil; 1950 
All LJ 595, held, no longer good law) 

[See also AIR 1961 Pat 200 (202). (Re- 
ceipt bearing two numbers — Accidental 
and bona fide error in giving second des- 
criptive and identifying number of receipt 
in notice — Notice not invalid.) ] 


(15) Mistake in stating the station of des- 
patch invalidates the notice. AIR 1961 Pal 
334 (337): 1961 BL]R 223 (DB) « AIR 
1959 All 168 (169) * AIR 1964 Pat 373 

[But see AIR I960 All 530 (530) ® AIR 
1961 Madh Pra 220 (223).] 

(16) Date of the raiUvay receipt in notice 
in suit based on it is 

number. AIR 1956 Ajmer 49 (50). (AIR 1949 

Pat 93. Dissented from.) 

(17) Joint claim in notice advanced by 
two people cannot he deemed to be impro- 


per especially when both claims put togethei 
do not exceed the amount mentioned in 
notice. AIR 1957 Mys 94 (95): ILR (1954) 
Mys 465. 

(18) Notice should state names, descrip- 
tions and places of residence of all plain- 
tiffs. AIR 1942 Bom 161 (165): ILR (1942) 
Bom 357 (DB) « (1912) 40 Cal 503 (509) 
(DB) * AIR 1969 Assam 84 (87) (DB) ®AIR 
1965 SC 11 (15): (1964) 4 SCR 945 ® (1908) 
1 Andh LT 269 (275) • AIR 1967 Punj 497 
(500) (DB). (Mere fact that an incorrect state- 
ment of fact has inadvertently been made 
in body of notice relating to matter which 
would make no difference to real is.sue in- 
volved in controversy, cannot render notice 
invalid.) * AIR 1964 Andh Pra 172 (183) 
(DB). 

[See (1968) 2 SCWR 270: (1960) 1 SCA 
429. (S. 80 is not intended to be used as 
bool)y traps.) ] 

(19) Section 80 requires that there should 
be identity of the person who is.sues the 
notice with the person who brings the suit. 
AIR 1961 SC 1449 (1452): (1962) 3 SCR 
.560 * (1967) 69 Punj LR (D) 375 * AIR 
1961 All 176 (177, 178). 


(20) Notice stating plaintiff is a partner- 
ship firm is not invalid because it omits to 
state that it is a registered partnership. AIR 
1954 Nag 342 (345): ILR (1955) Nag 62 
(DB). 

(21) Non-registration of firm is only a 
bar to institution of .suit in firm’s name but 
not for giving notice under section. 
AIR 1957 Assam 159 (160): ILR (1956) 8 
Assam 1. 

(22) Notice given on behalf of trust with- 
out specifying names and addresses of all 
trustees is not insufficient compliance with 
section. AIR 1949 PC 14-3 (146): 76 Ind 
App 85: ILR (1949) Bom 110. 


(23) Notice issued by person jn his own 
lame will not be sufficient for suit instituted 
ty him as manager of Hindu j'oint family. 
MR 1949 Mad 416 (417). 

(24) Notice issued in name of family firm 
•annot be construed as notice by managing 
nember of family firm. AIR 1957 Mys 94 
96): ILR (1954) Mys 465 (468, 469) * 
[962 MPLJ 682. 

(25) Where notice was given on behalf 
if firm and suit was brought by firm which 
vas described as joint Hindu family firm 
hrough its manager held there was no 
naterial variance in description of person 
\ho brought suit and person who sent the 
lotice. AIR 1953 Punj 43 (45) (DB). 

(26) It is sufficient for plaintiff, a business- 
nan to state in notice his business address. 
1948) 52 Cal WN 808 (811, 812). 

(27) Notice given by private firm is bad 

n suit brought by proprietor in his indivi- 
Uial capacitv’. AIR 1956 Pat 478 (481) 
» AIR 1961 SC 1449 (1452): (1962) 1 SCR 
560. (1957 .Ml LJ 299: 1957 WR 

IIC) 384 and ILR 20 Pat 394; AIR IMl 
Pat 517, Overruled.) “ AIR 1964 Orissa 198 
202): (1964) 6 OJD 124. 
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(28) Notice not given bv all plaintiffs is 
not sufficient. AIR 1947 PC 197 (199): 74 
Ind App 223: ILK (1948) Mad 214: ILK 
(1947) Kar (PC) 362 * AIR 1944 Mad 544 
(545): ILK (1945) Mad 263 (DB) * AIR 
1935 Sind 206 (207): 29 Sind LK 404 
(DR) • (1912) 40 Cal 503 (510) (DB) ’ 
AIR 1964 Andh Pra 172 (183. 184) (DB). 

(29) Right shared by two persons cannot 
l)e claimed in Court by person who has 
not complied with statutory requirement of 
giving notice. Position is not different 
where right is claimed by two persons isi 
alternative. 1958-1 Andh WR 76 (77). 

(30) Notice given by pleader on behalf 
j)f client is sufficient for the .section. AIR 
1928 Bom 338 (340) (DB). (Obiter.) ® AIR 
1958 Cal 183 (186). 

(31) Where the notice contained all the 
particulars required by Section SO. the mere 
tact that it was signed by some person 
other than the plaintiff, un<ler the autho- 
rity of the plaintiff and on his behalf, would 
not invalidate it. AIR 1968 Pat 188 (190). 

(32) Failure to mention exact st>de under 
which defendant is to be impleaded is im- 
material when notice makes it clear against 
whom suit i.s to be filed. AIR 1955 Vindh 
Pra 1 (2) * AIR 1938 Madh Pra 314 (316) • 
AIR 1952 Mad 502 (503) * AIR 1951 Mad 
416 (417) * AIR 1947 Pat 81 (83). 

(33) Notice which docs not state inten- 
tion to file suit will not constitute valid 
notice under section. AIR 1958 Punj 351 
(354): ILR (1958) Punj 244. 

(34) Question as to validity of notice can 
he allowed to be raised in appeal. AIR 
1969 Assam 84 (88) (DB). 

9. Service of notice. — (1) Notice given 
conforming to requirements of section as it 
stood before amendment by Adaptation of 
Indian Laws Order of 1937, when cause of 
action arose is valid though it is served 
after amendment came into force. AIR 
1954 Assam 147 (152): ILR (1953) 5 Assam 
305 (DB). 

(2) Service of notice is not part of cause 
of action. ILR (1968) Cuttack 424 (DB). 

(3) Notice under this section may be 
served personally or by po.st. 1891 Pun Re 
No. 71, p. 341 (349) * AIR 1965 SC 11 
(15): (1964) 4 SCR 945 * (1968) 1 Andh 
LT 269 (275) * AIR 1968 Orissa 234 (235); 
34 Cut LT 823 (DB) • 1966 Him Pra 40 
(45). 

(4) Delivery of notice personally to the 
officer concerned is not necessary. Receipt 
of notice by his duly authorised person is 
valid. AIR 1964 Orissa 233 (234): 31 Cut 
LT 1082 • AIR 1967 Madh Pra 239 (242): 
1967 MPLJ 506 (DB). 

(5) Section does not prescribe any parti- 
cular form of address. AIR 1954 Nag 342 
(344): ILR (1955) Nag 62 (DB) ® AIR 1958 
Cal 183 (185). 

(6) When the notice was correctly deli- 
vered the fact that it was not correctly 


addressed is not fat.al. .MR 1961 Punj 358 
(3f>0) * .MR 1967 Madh Pra 239 (242b 
1967 .MPLJ 50(d (DBi. (AIR 1961 All 14 
and .MR 1955 Pepsii 51. Rel. cm.) ® ,MK 
1964 Raj 41 (46, 47. 48): 1964 Raj LW 
536. 

[See also .MR 1963 Him Pra 37 (41).] 

(7) Notice addressed to Union of India 
is not invalid thongh it is to be delivered 
to or left at office of Secretarv' to Central 
(,o\ eminent: such notice delivered in fact 
is to be taken as delivered to Secretan.' of 
C.Vntral CovernmcMit. 19.54 BLIR 373 (374; 

[See also AIR 1959 .Madh Pra 232 (233)* 
1959 .MPLJ 749.] 

(8) Notice re(]uired to be delivered to 
Secretary of Central Gf)verriment mas alsf> 
l)e addressed to Secretarv. AIR 1952 Mad 
502 (.303) ® AIR 1949 Pat 416 (417): 28 
Pat 292 (DB). (AIR 1946 Mad 366: II.R 
(1947) Mad 36. Disting.) 

[See also AIR 1963 Bom 13 (16. 17); 
64 Bom LR 446. (Notice addressed to Secre- 
tary to Governmnet — No invalidity.)} 

(9) Original letter addressed to Director 
of Consumer Goods — Copy forwarded to 
Secretary. Civil Supplies Department — 
Original letter containing endorsement that 
such copy was sent — Notice held was 
properly served. AIR 1963 Cal 79 (84)- 
66 Cal WN 861. 

[See however (1967) I Andh WR 
320 (321): (1967) 1 Andh LT 290 (DB) * 
AIR 1964 Raj 205 (209): 1964 R.aj LW 
313 (DB). (Notice under Section 80 served 
on State of Raja.slhan — Copy of notice 
jorwarcled to Secr6tar>' of Government of 
Indjci — Ooe.s not amount to service of 
proper notice on Union of India.)) 

(10) Where in suit against Central Cov- 
(‘rnment notice was acknowledged on behalf 
of ‘Secretary. Railway Board' l)nt it was 
not shown that he was also 'Secretan.* to the 
C(*ntral Government’, held provisions of 
section were not complied with. AIR 1953 
Punj 120 (124. 125): ILR (19.53) Punj 521 
(DR) • AIR 1949 Lah 165 (165) 

[But see AIR 1955 Cal 360 (363. 364) 
(DB). (AIR 19.53 Punj 120: ILR (1953) 
Punj 521: AIR 1949 Lah 165 and First 
Appeal No. 7 of 1950. D/- 22-4-1952 (Nag) 
Di.ssentrd from.) • AIR 1963 All 276 (277); 
1963 All LJ 54 (DB). (AIR 1955 Cal 360. 
Folk; AIR 1961 All 14, Disting) • AIR 
1961 All 14 (15, 16): 1960 All LJ 770 (DB). 
(AIR 1950 Cal 426 and AIR 1953 Punj 
120. Dist.) • AIR 1959 Pat 39 (46): 1958 
BLIR 504 (DB).l 

(11) Service of notice on President of 
Railway Board who was also ex officio 
Secretary to Government of India in Rail- 
way Department was held proper. AIR 1952 

(dbT ^ 

(12) Where on superse.ssion of municipa- 
lity^ its propert>' has ve.sted in Government 
notice \mder section to Government is 
necessary to file suit to enforce claim against 
such property. Such notice addressed to 
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officer-in-charge is not proper, ILR (1955) 
Nag 276 (280). 

(13) The notice under Section 80 must be 
given to the Collector of the district where 
the cause of action in whole or in part 
had accrued. AIR 1966 All 159 (160): 
(1966) 2 Lab LJ 365. 


10. Waiver of notice and effect. — (1) 
Validity of notice can be challenged by a 
separate application in the suit or in the 
written statement and not necessarily in 
reply notice. AIR 1953 Bhopal 28 (29) * 
AIR 1963 Ker 114 (114, 115): 1962 Ker 
LJ 1267. 


(2) Defendant can waive notice under sec- 
tion. lie will also be not estopped by 
conduct from pleading want of notice. AIR 

1956 All 680 (681) (DB). (AIR 1944 Mad 
544; ILR (1945) Mad 263 held no longer 
good law in view of AIR 1947 PC 197: 74 
Ind App 223; ILR (1948) Mad 214: ILR 
(1947) Kar (PC) 362.) ® AIR 1958 Madh Pra 
393 (395) ® AIR 1958 Pat 489 (492): 37 
Pat 442 * 1954 BLJR 414 (420) “ AIR 
1952 Nag 213 (215): ILR (1949) Nag 875 
(881) (DB) ® AIR 1950 Pat 366 (370) (DB) 
® AIR 1949 Nag 25 (28); ILR (1948) Nag 
216 (DB) • AIR 1942 Bom 339 (340) (DB) 
® (1907) 34 Cal 257 (282) (DB). (Per 

Mukherjee, J.) ® AIR 1917 Cal 614 (615) 
(DB) ♦ AIR 1969 All 161 (162). (Failure of 
State Government to put in appearance — 
Notice must be deemed to have been waiv- 
ed.) "" AIR 1967 Cal 461 (468): (1969) 1 
Lab LJ 290 (DB) * ILR (1966) Cut 1 * AIR 
1964 All 471 (472): 1964 All LJ 969. (Fail- 
ure of Government to file any written state- 
ment at all — Amounts to waiver of notice.) 
® (1964) 68 Cal WN 786: 1963 Cal LJ 75 
® AIR 1963 Pat 190 (194): 1963 BLJR 693. 


(3) Government serving notice on plaintiff 
to make a certain payment by a certain 
date which was less than 2 months from 
notice — Suit by plaintiff for injunction 
restraining Government from realising pay- 
ment — Shortness of time allowed by Gov- 
ernment does not amount to waiver of 
notice. AIR 1962 Pat 303 (305); 1962 

^Vsee^htw^er AIR 1963 Pat 190 (194): 
1963 BLJR 693.] 

(4) Objection as to notice raised in writ- 
ten statement but not pressed at trial and 
regarding which no issue was rais^ 

be treated as waived. 

(282) (DB) ® AIR 1931 Cal 175 (178) (DB) 
® (1962) 4 Orissa JD 13 * AIR I960 Cal 
270 (275) * (1959) 25 Cut LT 335: (1959) 

put see AIR 1938 Mad 583 (584) (DB).] 

(5) Objection as to notice not raised in 
trial Court cannot be pleaded in appeal or 
soekl appeal. AIR 1952 Nag 213 (215 : 

LR (1949) Nag 875 (DB) ° (1878) 1 All 
269 (271) DB)^* AIR 1934 Pat 354 (355) 
(DB) " AIR 1962 All 233 (237) “ AIR 1959 
Raj 126 (127): 1959 Raj LW 170 (FB). 


(6) Mere failure to raise objection in writ- 
ten statements cannot per se be regarded 
as waiver, if it was raised before trial com- 
menced and before any prejudice could 
have been caused to plaintiff. AIR 1925 
All 241 (243): 47 All 291 (DB). 

(7) Mere negligence in not raising plea 
as to notice at early stage will not amount 
to waiver or estoppel unless there is duty 
of care. AIR 1947 PC 197 (199): 74 Ind 
App 223; ILR (1948) Mad 214: ILR (Z947) 
Kar (PC) 362 * AIR 1964 Pat 275 (279. 
281, 283): 1964 BLJR 291 (DB). 

[See however AIR 1957 Madh B 108 
(109).] 

(8) The fact that no objections were 
raised by the Railway administration to the 
claim made in the notice under S. 77. 
Railways Act, served on the Chief Com- 
mercial Manager, does not amount to 
waiver of a notice under Section 80 on the 
General Manager, Railways. AIR 1960 Ker 
135 (137): 1959 Ker LT 933 (DB). 

(9) Where applicability of section depends 
on proof of certain facts and Secretary of 
State does not deny facts alleged in plaint, 
he would be held to have waived his ob- 
jection as to proof of those facts. AIR 1941 
Pat 517 (519): 20 Pat 394 (DB) ® 1958-2 
Andh WR 409 (411). 

[See also AIR 1962 Pat 64 (65); 1961 
BLJR 752 (DB). (Averments in plaint show- 
ing suit as premature for non-compliance 
of Section 80 — Defendant simply deny- 
ing service of notice — Does not amount 
to waiver of notice merely because defen- 
dant did not state in his written statement 
that suit is premature.) ] 


(10) Objection as to notice cannot be 
taken by defendant other than Government 
or public officer for whose benefit notice 
is intended, or by a transferee from Gov- 
ernment. AIR 1942 Bom 339 (340) (DB) 

* (1912) 40 Cal 503 (510) (DB) • (1905) 
32 Cal 1130 (1134) (DB) * (1907) 10 Ou^ 
Cas 49 (54) (DB) • AIR 1969 All 161 (162) 

• AIR 1964 All 471 (472); 1964 All LJ 
369 ® 1964 All LJ 239. 

(11) Where in proceedings for the issue 
af a writ of certiorari by one of several 
persons interested in the subject-matter, the 
Government have agreed to waive the re- 
i^uisite notice under Section 80, Civil P. C. 
and the parties were referred to a regular 
suit, such a waiver will enure to a sub- 
sequent suit filed by others interested in 
the same subject-matter even though they 
were not parties to the original applica^n 
for the issue of a writ of certiorari. 'Die 
waiver of notice would relate to the im- 
DUgned subject-matter and not in respect ot 
anv particular party. AIR 1960 Mad 81 
(82): 72 Mad LW 683. 

11. Notice, if necessary, for amendment 
of plaint.—d) For amendment of plamt 
which does not alter relief asked for no 
further notice under s®pBon is necessW 

AIR 1956 Madh B 98 (99); ILR (1956) Madh 
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Section 80 — Note 11 (contd.) 

B 80 • (1951) 55 Cal WN (3 DR) 97 (101, 
102) ® (1903) 30 Cal 36 (72) (DB). (Con- 
firmed in 32 Cal 605: 32 Ind App 93 (PC).) 
® (1966) 7 Cui LR 589: ILR (1966) Guj 660 

• AIR 1961 J and K 6 (6. 7). 

(2) Where plaintiff adds relief in plaint 
not covered by notice but later amends liis 
plaint to omit that relief fresh notice will 
not be necessary. AIR 1931 Pat 701 (704): 
14 Pat 283 (DB) « AIR 19(J0 Cal 270 (275). 

(3) Where amendment introduces a new 
cause of action not specified in original 
notice further notice is necessary. AIR 
1949 Mad 214 (216) ® (1950) 35 Cal L Jour 
364 (369) • (1907) 34 Cal 257 (281) “ 
(1912) 38 Cal 797 (804) * 1963 Ker LT 
70 * AIR 1961 J and K 6 (7) • AIR 1960 
Cal 270 (275) ® AIR 1959 Cal 585 (594): 
ILR (1960) 1 Cal 776 (DB). (The introduc- 
tion of a cause of action or a ground of 
claim based on Section 65 of the Contract 
Act, in place of the cause of action based 
on a valid subsisting contract is an amend- 
ment which requires the service of a 
further notice under Section 80.) 

(4) When a new relief is sought, a further 
notice is necessar>'. AIR 1961 T. and K. 
6 (7). 

(5) N\^ere plaint against a person is 
amended by substituting Government in 
place of original defendant notice under 
section is necessary. (1901) 4 Oudh Cas 
133 (138) (DB), 

(6) For amendment of plaint by adding 
Government as additional defendant, when 
such addition would rai.se question for deci- 
sion as between plaintiff and Government 
notice under section is necessary, 1890 
Bom PJ 156 reprint p. 386 (386). 

(7) Application to add Government as 
party should state that required notice has 
been given. 1896 All WN 22 (22) (DB) 

• AIR 1965 Cal 442 (443): 69 Cal WN 
584 (DB). 

(8) Where Railway is taken over by Gov- 
ernment subsequent to notice given under 
Section 77, Railways Act, a fresh notice to 
Government under this section is necessary 
before filing suit. AIR 1947 Cal 26 (27): 
ILR (1946) 2 Cal 316. (AIR 1928 Mad 599, 
Dissent.) ® AIR 1947 Mad 64 (65): ILR 
(1947) Mad 258 (DB). (AIR 1928 Mad 599, 
Overruled.) 

(9) Notice is not necessary where defen- 
dant’s interest devolves on Government 
during suit. AIR 1952 Mad 783 (784): ILR 
(1952) Mad 446 (DB) ® AIR 1926 All 583 
(586) • AIR 1931 Sind 158 (159): 25 Sind 
LR 200 (DB) « AIR 1960 Madh Pra 136 
(138): 1960 MPLJ 46. (Suit property de- 
clared as evacuee property after institution 
of suit and vesting in custodian during pen- 
dency of suit) 

(10) Where Government though not 
necessary parly i.s added as party during 
pendency of suit this section wnl not apply. 
AIR 1945 Mad 224 (225) (DB). 


(See however .\IR 1953 Him Pra 123 
(124).] 

12. Plaint must aver delivery of notice. — 

(1) This section requires that the plaint 
must contain a statement that such notice 
has been delivered or left as required. AIR 

1965 SC 11 (15); (1964; 4 SCR 945 ® AIR 
1967 'IVipura 19 (21). (Averment as to ser- 
vice of notice in the schedule portion in- 
stead of in the body of the plaint is suf- 
ficient compliance with section 80.; * AIR 
1959 Cal 273 (274, 276J: ILR (I960; 1 
Cal 74, 

(2; Non-mention of fact of delivery of 
notice will not necessarily entail dismissal 
of suit but suit may be proceeded with 
after amending plaint by adding the state- 
ment. AIR 1949 Pat 268 (269) (DB) • 
(1904; 8 Cal WN 913 (916) ® AIR 1935 Pat 
86 (87). (Distinguishing AIR 1931 Cal 503: 

58 Cal 850.) ® (1968) 1 Andh LT 269 (275) 
® AIR 1968 Orissa 234 (236): 34 Cut LT 
823 (DB; ® ILR (1966) 1 Ker 679 • AIR 
1963 Tripura 48 (49, 50) ® 1958 MPLJ 27. 

(3) Actual use of word ‘deliver’ in the 
averment is not necessary so long as plaint 
cemtains statement indicating that notice 
had been delivered. AIR 1949 Pat 93 (95, 
96; * 1958 MPC 127 (130) (DB) ® AIR 
1954 All 495 (496) (DB) ® AIR 1952 Mad 
502 (503) ® ILR (1962) Madh Pra 566. 

[See however AIR 1937 Sind 291 (292): 
32 Sind LR 67 (DB).] 

(4) Plaint not mentioning that notice 
under Section 80 was' served on defendants 
— It must be held that they were not 
served with any notice under Section 80. 
AIR 1968 J and K 98 (102): 1968 Kash LJ 
374. 

13. Suit during currency of notice. — • 
(1) Suit cannot be instituted before expiry 
of two months of notice. AIR 1943 Bom 
138 (139): ILR (1943) Bom 128 (DB) • 
AIR 1941 Pat 517 (519): 20 Pat 394 (DB) 

® (1897) 24 Cal 584 (588) (DB) ® AIR 1965 
SC 11 (15): (1961) 4 SCR 945 * 1968 BLJR 
301 ® AIR 1962 All 461 (464): 1962 All 
LJ 309 ® AIR 1962 Pat 64 (65): 1961 BLJR 
752 (DB) • AIR 1961 Punj 150 (151, 152): 
ILR (1960) Punj 999 (DB). (Period of notice 
cannot be curtailed on ground that suit will 
otherwise be barred by limitation.) 

(2) Suit instituted before expiry of two 
months’ period but withdrawn with liberty 
to bring fresh suit can be brought on basis 
of same notice. AIR 1935 Bom 21 (22, 23): 

59 Bom 149 (DB) * AIR 1963 SC 424 
(426): (1963) 1 SCR 657. (Note;— AIR 1961 
AP 488 is no longer good law.) 

(3) Where two notices have been issued 
successively, .suit brought after expiry of 
two months from first notice but within two 
months from second notice, would not be 
premature if second notice does not cancel 
or annul first one hut merely amplifies it. 
AIR 1939 Cal 758 (760). 

14. Computation of period of notice. 

(1) Day of delivery of notice must be ex- 
cluded from two months provided by sec- 
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81. Exemption from arrest and personal appearance. — In a suit instituted 
against a public olficer in respect of any act purporting to be done by him in his 
official capacity 

(a) the defendant shall not be liable to arrest nor his property to attach- 

ment otherwise than in execution of a decree, and, 

(b) where the Court is satisfied that the defendant cannot absent himself 
from his duty without detriment to the public service, it shall exempt 
him from appearing in person. 


11882, Ss. 427, 428; 1877, Ss. 425, 428; 1859, S. 72. See O. 27, R. 8.] 


OBJECTS AND REASONS 


“Clause 81. — The Committee thinks that the same measure of protection should be 
alfurded to defendant where the Government undertakes the defence as where Govern- 
nu*nt makes no application for the purpose and it appears to the Committee that the 
proper protection should be exempt from mesne arrest and hi.s property from mesne 
attachment.” — S. O. R. 


82. Execution of decree. — (1) Where in a suit by or against the Govern- 
ment, or by or again.st a public officer in respect of any such act a.s aforesaid, a 
decree is passed against the ^‘[Union] of India or a efState] or, as the case may be, 
the public ofneer], a time shall be .specified in the decree within which it shall 
be satisfied; and, if the decree is not satisfied within the time so specified <*[or 
within three months from the date of the decree, where no time is so specified], 
the Court shall report the case for the orders of the ®[^[StateJ Government.] 

(2) Execution shall not be issued on any such decree unless it remains unsatis- 
Ked for the period of three months computed from the date of such report. 


Section 80 — Note 14 (contd.) 

tion. AIR 1945 Cal 341 (345) (DB) ® AIR 

1943 Mad 284 (286). 

(2) Section 10 of General Clauses Act 
does not applv to computation of time under 
section. AIR 1943 Mad 284 (286). 

(3) Where demanded payment of claim 
within .30 days from receipt thereof but 
suit is actually filed long after expiry of 
statutory period of two months the notice 
cannot be held to be defective. AIR 1955 
Cal 360 (361, 362) (DB) • AIR 1952 Assam 
141 (143): ILR (1951) 3 Assam 279 (DB). 

[See also 1988 BLJR 568 (DB). (Suit 
under S. 80, Railway.s Act, 1890.)] 


15. Variance between notice and plamt. — 
(1) V^iere there is no substantial variation 
i)ftween notice and plaint, maintainability 
of suit will not be affected. AIR 1917 Cal 
614 (614) (DB) • AIR 1958 SC 905 (909) 
® AIR 1959 Andh Pra 192 (194) (DB) * 
AIR 1958 Andh Pra 670 (674) ® AIR 1938 
Nac 415 (417): ILR (1939) Nag 206 * 
AIR 1967 Andh Pra 338 (349): (1967) 2 
Andh LT 141 (DB) * AIR 1960 Andh Pra 
535 (539) (DB) ® AIR 1960 Cal 673 (675). 
fDisnarity between date stated in notice 
and in plaint is not material.) * AIR 1959 
Madh Pra 232 (233). 

(‘’) Where case set up in plaint is dif- 
ferent from case stated in notice suit is not 

maintainable. AIR ^im Pra ® .. 

AIR 1955 Ajmer 57 (2) (58) 1950 All 

I Tour 595 (598) • AIR 1916 Cal 66 (67) 
mB^* 1872) 8 Beng LR 265 (275) ® AIR 
SC 424 (430): (1963) 1 SCR 657 * AIR 
1906 All 333 (338): ILR (1965) 2 All 127, 


(Allegation of different kind of misconduct 
and negligence on the part of railway staft 
in plaint than what is stated in notice — 
Suit not maintainable. AIR 1938 Pat 556, 
Not foil.) AIR 1960 All 420 (426, 427): 
1960 All LJ 193 (DB). 

(See also 1956 Ker L Tim 230 (234) (FB).] 

(3) Addition in plaint of relief which was 
not covered by notice will not entail 
missal of suit if plaintiff amend their plaint 
and proceed with suit without that relief. 
AIR 1934 Pat 701 (704): 14 Pat 283 (DB). 

(4) Where suit is based on railway re- 
ceipt, recital of wrong number of railway 
receipt in notice will vitiate suit. 1950 All 
L Jour 595 (596). 

16. Death of intending plaintiff after 

notice. — (1) Legal representative of the in- 
tending plaintiff cannot institute the suit 
on notice given by deceased, who died be- 
fore instituting suit, but should give fresh 
notice. AIR 1950 Orissa 257 (260) ® AIR 
1930 Bom 367 (1) (367) (DB; * (1903) 25 
All 187 (191) (DB). , ^ 

17. Exclusion of period of notice for pur- 
poses of limitation. — See Notes on S. 15, 
Limitation Act (1963/. 


SECTION 82 — NOTE 1 

(1) The object of the section is to al- 
ow lime and opportunity to the Govern- 
nent or public officer to satisfy the decree 
imicablv before execution proceedings are 
larted against them. AIR 1942 Cal 569 
570); H R (1942) 2 Cal 528 (DB). 

(2 Refore amendment of S. 82 hv luc 
Vmeridment .Act 1956, it was necessary 
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K[(3) The provisions of sub-sections (1) and (2) shall apply in relation to 
an order or award as they apply in relation to a decree, if the order or award 

(a) is passed or made against the t>[Union] of India or a ^[Statc] ov a 

public oilicer in respect of any such act as aforesaid, whether by a 
Court or by any other authority, and 

(b) is capable of being executed under the provisions or this Code or of 
any other law for the time being in force as if it were a decree.] 

[1882, S. 429; See Ss. 80 and 81.] 

[a] These wurcls were substituted for the words “where tlie decree is against the 
Dominion of India or a Province or against a public oIBcer in respect of any such 
act as aforesaid” by the Code of Civil Procedure (Amendment) Act, 1949 (32 of 
1949), S. 2 [28-4-1949]. Ihe words Dominion of India or a Province” had been 
substituted by the A. C. A. O. for "Crown” which word itself had been substitut- 
ed by ti^e Government of India (Adaptation of Indian Laws) Order, 1937, for 
' the Secretary of Stale for India in Council.” 


IbJ Substituted for “Dominion" by A. L. O., 1950 [26-1-1950J. 

[c] Substituted for “Province," ibid. 

[dj These words were added by the Code of Civil Procedure (Amendment) Act 1956 
(66 of 1956), S. 7 [1-1-1957]. 

[e] Substituted for “Local Government” by the Government of India (Adaptation of 
Indian Laws) Order, 1937 [1-4-1937J. 

[fj Substituted by A. L. O. for “Provincial". 

[gj Sub-section (3) was added by the Code of Civil Procedure (Amendment) Act 1949. 


Seeliou 82 — Note 1 (could.) 
speciiv the lime within winch the decree 
was to be satisfied bv the defendant. If 
this provision was not satislied the decree 
was not complete and incapable of e.\e- 
cutioii. AIK 1959 Andh Pra 165 |1G6) : 
(1958) 2 Andh \VH 513 (DB). (AIK 1950 
Cal 247: AIK 1948 Pat 179 and AIK 1953 
All 96. Poll.) 

[See also AIK 1957 Madh B 50 (52) • 
1957 Jab LJ 80 (UB). ) ] 

(3) .Afler the amendment of S. 82(1), 
by Act 66 of 1950, a time limit may be 
specilied. If it is not so specified, the 
lime limit for the satisfaction is three 
months Iroin the date of the decree. In 
either evenl, il the decree is not satisfied 
either within the time so specified or 
within three months of the decree, the 
Court lias got to report the case for the 
orders of tlie State Government. There is 
no change in law in so far as the obliga- 
tion on the Court to report the case for 
tlie orders of the Slate Government is 
concerned. AIR 1961 Pat 271 (271, 272) • 
1961 BLJR 204. (AIR 1948 Pat 179 and 
AIR 1950 Cal 247 and AIR 1953 All 96 in 
so far Ihev hold lhal the decree is incxe- 
cutablc in such' u case are good law even 
after the amendment.) 

(4) A decree-holder who files an execu* 
lion petition before the expiry of the 
period specified for the satisfaction of 
the decree or before having necessary ai- 
Icralions made in a case where no time 
is specillcd would not be entitled to exe- 
cution costs. AIR 1959 Andh Pra 165 (IBO)- 
(1958) 2 .Andh WR 513 (DB). (Case be- 
(ore amendment of 1956.) 

[Vol. 2.] 3 A. M. 65 


(5) Before amendment by Act (LXVI of 
1956) — Decree against State not specify- 
ing lime for satisfaction of execution is 
not immediately capable of execution. 
The right to execute it can arise after 
expiry of three months from the dale of 
report of non-satisfaction by the Court to 
the State Government. AIR 1966 Ker 104 
(105, 106) : 1966 Ker LT 9 (DB). 

(6) A duly is cast on the Court to re- 
port the case for orders of the Stale Gov- 
ernment, in case the decree is not satisfied 
within the stipulated period or within 
three months from the dale of the decree. 
II the Court had failed to report the case 
tor orders to the Stale Government, the 
decree-holder could not be deprived of the 
costs to which he was entitled. (1964) 1 
Andh WR 34 (35): (1964) 1 Andh LT 57. 

(7) Where a decree directed the Gene- 
ral Manager of the Eastern Railway to 
withdraw forthwith the order of suspension 
passed against the plaintiff, the disobedi- 
ence of the mandatory injunction will not 
ipso facto constitute contempt of Court 
if Ihe lime prescribed bv S. 82(2), Civil 
P. C. has not expired. There can he no 
question of any contempt until the proce- 
dure laid down in that section has been 
exhausted. AIR I960 Cal 454 (455): 1960 
Cri LJ 903 (DB). 

(8) The provision of S. 82 Civil P. C. as 
it exists in the Slate of Jammu and Kash- 
mir applies only to decrees passed in 
.suits rcierred to in Ihe immediately pre- 
ccding sections, nainelv, in Ss. 79, 80 and 
81 of llic Code and not also to the awards, 
as proceoding.s before Ihe District Judge 
under the Land .Xctiuisilion .A<‘t which 



1026 [S 83 N 1-2] 


[The Code of] Civil Procedure, 1908 


a[SUITS BY ALIENS AND BY OR AGAINST FOREIGN RULERS 

AMBASSADORS AND ENVOYS 

83. When aliens may sue. — Alien enemies residing in India with the permis- 
sion of the Central Government, and alien friends, may sue in any Court other- 
wise competent to try the suit, as if they were citizens of India, but alien enemies 
residing in India without such permission, or residing in a foreign country, shall 
not sue in any such Court. 

Explanation. — Every person residing in a foreign country, the Government 
of which is at war with India and carrying on business in that country without a 
licence in that behalf granted by the Central Government, shall, for the purpose 
of this section, be deemed to be an alien enemy residing in a foreign country.] 

L1882; 1877, S. 430.] 

[a] The heading and S. 83 were substituted by the Code of Civil Procedure (Amend- 
ment) Act (2 of 1951), S. 12 fl-4-1951]. 

The old heading and Sec. 83 were as follows : 

"SUITS BY ALIENS AND BY OR AGAINST FOREIGN RULERS AND 

RULERS OF PART B STATES 

83. (1) Alien enemies residing in India with the permission of the Central Govern- 

ment, and alien friends, may sue in the Courts in the States, as if they were citizens of 
India. 

(2) No alien enemy residing in India without such permission, or residing in a 
foreign country, shall sue in any of such Courts. 

Explanation. — Every person residing in a foreign country the Government of which 
is at war with India, and carrying on business in that country without a license in that 
behalf under the hand of a Secretary to the Central Government shall, for the purpose 
of sub-section (2), be deemed to be an alien enemy residing in a foreign country,” 


Section 82 — Note 1 (conid.) 
culminate in an award arc not in the 
nature of suits referred to in these sections. 

(Note. — Sub-section (2) which is added 
in S. 82 of the Indian Code is not found 
in S. 82 as it exists in the Code in the 
State of Jammu and Kashmir). AIR 19G0 
J & K 59 (61) (DB). 

(9) Assuming award under Land Acqui- 
sition Act is controlled by S. 82, it will 
not be nullilv for the mere reason that no 
time is specified in it for its satisfaction. 
Such award will only be incomplete and 
.some further steps have to be taken to 
make it executable. AIR 1960 J & K 59 
(62) (DD). 

(10) Specification of a certain lime for 
payment of decree, is not a part of defi- 
nition of a decree as per S. 2 (2). Provi- 
sions of S. 82 cannot be imported within 
that definition. AIR 1960 J & K 59 (61) 
(DB). 

SECTION 83 — SYNOPSIS 

1. Scope. 

2. Allen enemy. 

3. Suits by alien enemies. 

TOPIC INDICATOR 

"Alien enemies residing in India with 
the permission of the Central Gov- 
ernment” — See Notes 1 and 3. 

"Permission” — Express or implied — 

See Note 3. . « 

"Person” includes ‘corporation. — See 
Note I and also Notes on Order 29. 


Suits against alien enemies not prohibit- 
ed — See Note 1. 

1. Scope. — (1) A foreign corporation 
can, in its corporate character, sue in the 
Courts in India even if it is not register- 
ed under the Indian Companies Act. 
(1903) 30 Cal 103 (105, 106). 

(2) The section docs not preclude suits 
against aliens not residing in India or af- 
fect their right of defence in such suits. 
AlH 1944 All 97 (101) : ILR (1944) All 
118 (DB) * AIR 1917 Cal 838 (841); 43 Cal 
1140 (DB). 

(3) A citizen of Pakistan who visit** 
India on a category B Visa can Hlc and 
maintain a suit for damages for breach oi 
a contract against an Indian citizen in an 
Indian Court in respect of transactions 
connected with his trade that he carries 
on in India. AIR 1958 Tripura 25 (25). 

2. Ollen enemy. — (1) The test to deter- 
mine whether person is an alien enemy, 
is his place of residence or the place 
where he carries on business and not his 
nationality. AIR 1920 Lah 4 (5) : 1 Lah 
276 (DB) • AIR 1920 Bom 285 (286, 291, 
292) : 44 Bom 61. 

(2) The mere fact that a person has 
been interned by the Government of India 
does not make that person an alien enemy. 
AIR 1944 All 97 (100): ILR (1944) All 118 

^ (3) A Government based on militai^ 
force is not the Government contemplated 
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<*[84. W hen foreign States may sue. — A foreign State may sue in any com- 
petent Court : 

frovided that the object of the suit is to enforce a private right vested in 
the Ruler of such State or in any officer of such State in his public capacity.] 

[1882, S. 431, Cl. (b); 1877, S, 431.] 

[a] Substituted by tlu- Code of Civil Procedure (Amendment) Act (2 of 1951), S. 12 

[1-4-1951]. 

The old S. 84 was a.s follows : 

‘*84. (I) A foreign StaU' may sue in any Court in tlie Stales : 

Provided that such foreign State has been recognized by the Central Govern- 
ment : 

Piovided, also, that (he object of the suit is to enforce a private right vested in 
the head of such fnreign State or in any otficcr of such foreign State in his 
public capacity. 

(2) Every Court .shall lake judicial notice of the fact that a foreign Stale has or 
ha.s not been recognized by the Central Government.” 

<*[85. Persons specially appointed by Government to prosecute or defend on 
behalf of foreign Rulers. — (1) The Central Government may, at the request of the 
Ruler^* of a foreign State or at the request of any person competent in the opinion 
of the Central Government to act on behalf of such Ruler, by order, appoint any 
persons to prosecute or defend any suit on behalf of such Ruler, and any persons 
su axjpointed shall be deemed to be the recoi^nised agents by whom ax)pearances, 
acts and applications und(;r this Code may be made or done on behalf of such 
Ruler. 

SecKuu 83 — Note 2 (contd.) 
by die section. AIR !9l() Mad 328 (329): 

ILK (10-11)) Mad 708. 

(4) A resident of Pakistan cannot be 
said to be an alien eneinv as Pakistan 
Government is not at war with India. Such 
a person can mainlain a suit for restitu- 
tion of conjugal rigid in an Indian Court 
even though he may liavc come to India 
casually. AIR 1960 .Madh Pru 212 (213) : 

1961 MPU 270. 

3. Suits by alien enemies. — (1) An alien 
enemy residing in a ftueign country can- 
not sue in Indian Couil.s. AIR 1920 Lah 
4 (6): 1 Lah 276 (DBj. 

L.Scc however 1919 Ajip Cas 59 (64, 77, 

133.) ] 

(2) Where the alien enemv had resided 
in India from before the outbreak of war 
and continued to remain after such out- 
break without being ordered to remove 
himself, pcrmi.ssion to rc.sidc in India was 
presumed. AIR 1918 Mad 1294 (1205) * 

AIR 1917 All 374 (.375) : 39 All 377. 

SECTION 84 — SYNOPSIS 

1. Foreign Slate. 

2. Application of International Law. 

3. Private rights. 

1, Foreign State. — (1) Sikkim is not a 
fully foreign State. It is India’s protec- 
torate enjoying autonomy in regard to its 
internal affairs. AIR 1958 Cal 203 (207). 

(2) A suit would be in the name of the 
Stale whether it is a suit filed by u 
foreign State under S. 84 or is a suit 
against the Ruler of a foreign Slate. As 
a matter of procedure it would not bo 


permissible to draw a sharp distinction 
between the ruler of a foreign State and 
a foreign State of which he is the ruler. 
AIR 1960 SC 230 (234): (1966) 1 SCR 

319. (AIK 1962 Cal 387 (DB), Reversed.) 

2. Appllculioji of International Law. -- 

(1) Section 84 and the sections follow- 
ing c.'mnot be construed as overriding 
principles of International Law. AIR 1962 
Cal 387 (396. 397) (DB). (On appeal their 
Lordships of the Supreme Court in AIR 
1966 SC 230 did not express any opinion 
on this point.) 

3. Private rights. — (1) The private rights 
spoken of in this section arc rights which 
may be enforced by a foreign State against 
private individuals as distinguished from 
rights which one State in its political 
capacity may have as against another 
Slate in its political capacity- (1885) 11 
Cal 17 (24) (DB) * 1888 Pun Re No. 191, 
p. 491 (500) * AIR 1966 SC 230 (235) : 
(1966) 1 SCR 319. (AIR 1960 Cal 768 and 
AIR 1962 Cal 387, Reversed on another 
point.) 

(2) Private right to which the proviso 
refers is the right vesting in the State; it 
may .vest in the Ruler or in any officer 
of such a State in his public capacity: but 
it is a right which really and in substance 
ve.«fls in the State. AIR 1966 SC 230 (235): 
(1966) 1 SCR 319. (AIR 1960 Cal 768 and 
AIR 1962 Cal 387, Reversed on another 
point.) 

Section 85 — Note 1 

(1) A recognized agent under this sec- 
tion can validlv sign and verify the plead- 
ings on behalf of principal even before 
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(2) All appointment under this section may be made for the purpose of a 

specified suit or of several specified suits, or for the purpose of all such suits as 

it may from time to time be necessary to prosecute or defend on behalf of such 
Ruler. 

(3) A person appointed under this section may authorise or appoint any other 
persons to make appearances and applications and do acts in any such suit or 
suits as if he were himself a party thereto.] 

[1882, S. 432; 1877, Ss. 37, 38, 417 and 432; 1859, S. 17 — See O. 3.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act (2 of 1951), S, 12 
f 1 - 4 - 1951 ]. The old S. 85 was as follows : 

"85. (1) Persons specially appointed by order of the Central Government at tlie 
request of any Sovereign Prince or Ruling Chief wiether in subordinate alliance with 
the Government of India or otherwise and whether residing within or without the State, 
or at the request of any person competent, in the opinion of the Central Government, 
to act on behalf of such Prince or Chief, to prosecute or defend any suit on his behalf, 
shall be deemed to be the recognized agents by whom appearances, acts and applications 
under this Code may be made or done on behalf of such Prince or Chief. 

(2) An appointment under this section may be made for the purpose of a specified 
suit or of several specified suits, or for the purpose of all such suits as it may from time 
to time be necessary to prosecute or defend on behalf of the Prince or Chief. 

(3) A person appointed under this section may authorise or appoint persons to make 
appearances and applications and do acts in any such suit or suits as if he were himself 
a party thereto.” 

[b] For definition of a Ruler, see Art 363 (2) of the Constitution and Ss. 87A and 87B, 

of this Code. 

«[86. Suits against foreign Rulers, Ambassadors, and Envoys. — (1) No Ruler 
of a foreign State may be sued in any Court otherwise competent to try the suit 
except with the consent of the Central Government certified in writing by a 
Secretary to that Government : 

Provided that a person may, as a tenant of immovable property, sue without 
such consent as aforesaid a Ruler from whom he holds or claims to hold the 
property. 

Section 85 — Note 1 (contd.) 
his uppointment, under this section, pro- 
vided that the appointment is made before 
the period of limitation for the suit has 
expired. 1902 Pun Re No. 41 p. 152 (163)* 

(1903) 25 All 635 (638) (DB) * AIR 1933 
Lah 456 (458) (DB). 

[See however AIR 1940 Bom 172 (179): 

ILR (1940) Bom 22,5 (DB). (25 All 635, 

Di.slinftuishcd.)] 

(2) The acent appointed under this sec- 
tion can act for his principal even when 
the laticr has not attained majority 
under the Majorily .\ct. without being ap- 
pointed as guardian ad litem by the Court. 

AIR 192.5 Cal 513 (515) (DB). 

(3) Though .sub-section (3) does not re- 
(juirc that the appointment should be in 
writing, there must be some proof that the 
agent has authorised or appointed another 
to do liic things mentioned in the section. 

AlH 1940 Horn 172 (179, 180): ILR (1940) 

Horn 225 (DB). 

(4) On a ccrlifirnlc of consent being 
given to sue a Ruler, the latter con apply 
to the Central Government under S. 85 
for penni.s.sion to he represented bv an 


Agent in the Court in a specified suit or 
suits. Such Agent is to be appointed by 
the Central Government only at the re- 
quest of the Ruler. AIR 1961 Manipur 40 
(43). 

SECTION 86 — SYNOPSIS 

1. Scope. 

2. Salts against Rulers of foreign States. 

3. Consent when to he obtained. 

4. Suit by tenant of immovable property 

— Proviso to sub-section (1). 

5. Waiver of objection to want of con- 

sent. 

6. Inquiry Into the validity of consent. 

7. Effect of non-compliance with the 

section. 

8. Sub-section (3). 

TOPIC INDICATOR 

Defendant becoming Ruler after suit — 
Sec Note 3. 

Grounds of consent, section, exhaustive 
of — See Note 1. 

Ruler of foreign Slate — See Scclion 85. 
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(2) Such consent may be given with respect to a specified suit or to several 
specified suits or with respect to all suits of any specified class or classes, and may 
specify, in the case of any suit or class of suits, the Court in which the Ruler may 

be sued, but it shall not be given, unless it appears to the Central Government 
that the Ruler — 

(a) has instituted a suit in the Court against the person desiring to sue 

him, or 

(b) by himself or anothei, trades within the local limits of the jurisdiction 

of the Court, or 

(c) is in possession of immovable property situate within those limits and 

is to be sued with reference to such property or for money charced 
thereon, or 

(d) has expressly or impliedly waived the privilege accorded to him by this 

section. 


(3) No Ruler of a foreign State shall be arrested under this Code and, except 

with the consent of the Central Government certified in writing by a Secretary to 

that Go\'ernment, no decree shall be executed against the property of any such 
Ruler. 


(4) The preceding provisions of this section shall apply in relation to — 

(a) any Ambassador or Envoy of a foreign State; 

(b) any High Commissioner of a Commonwealth country'; and 

(c) any such member of the staffs or retinue of the Ruler, Ambassador or 

Envoy of a foreign State or of the High Commissioner of a Com- 
monwealth country as the Central Government may, by general or 
special order, specify in this behalf, 

as they apply in relation to the Ruler of a foreign State.] 

[1882, 1877, S. 433.] 


[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 


Section 86 — Topic Indicator (contd.) 

Ruling Chief in private capacity, suit 
against — See Note 4. 

Suit against ruler of State who is also 
a Governor — See Note 3. 

1. Scope. — (1) The section relates to an 
important matter of public policy in India 
and the express provisions contained 
therein are imperative and must be ob- 
served. AIR 1938 PC 165 (167): 65 Ind 
App 182 : 32 Sind LR 531 ; ILR (1938) 
All 601. (Reversing AIR 1934 All 740: 56 
All 828.) • AIR 1958 Bom 30 (32): ILR 
(1957) Bom 786. 

(2) The provision in S. 86(3) tends to 
show that what is exempted is the se- 
parate properly of the Ruler himself and 
not the properly of the Ruler as head of 
the State. AIR 1966 SC 230 (236): (1966) 
1 SCR 319. 

[But sec AIR 1940 Cal 244 (248): ILR 
(1940) 1 Cal 344 (DB). (Must be deemed 
to be no longer good law.) 1 

(3) The section as amended by Act 2 
of 1951 cannot be held to be invalid on 
the ground that it creates two classes of 
persons, that is, those to whom sanction 
may be cranlcd and those to whom it may 
not be granted. AIR 1953 Aimer 66 (57, 
58). 


(4) The provisions of the section are 
somewhat supplementary to the provisions 
of Art. 361 (4) of the Constitution. AIR 
1953 Ajmer 56 (58). 

(5) The effect of the provisions of Sec- 
tion 86 (I) appears to be that it makes a 
statutory provision coverinc a field 
which would othcrwi.se be covered bv the 
doctrine of immunilv under international 
Law. AIR 1966 SC 230 (236. 237) ; (1966) 
I SCR 319. 

(6) The section as it stood before 1951 
Amendment did not apply to a foreign 
sovereign. It applied to a Sovereign Prin- 
ce, Ruling Chief, or an ambassador. 19.53 
Raj LW 26 (35); ILR (19.52) 2 Raj 386 
(DB). 

(7) While granting certificate under Sec- 
tion 86 no question of International law 
arises. International law would come in 
only when two Sovereign States are in- 
volved. The former Indian States after 
their merger with the Indian Union and 
after the promulgation of the Indian Con- 
stitution have ceased to be Sovereign 
States. AIR 1961 Manipur 40 (43). 

(8) A proceeding under S. 14 read with 
S. 17 of the Arbitration Act, 1940 for the 
passing of a judgment and decree on an 
award is not a suit and the parties involv- 
ed cannot be regarded as ‘sued in any 
Court otherwise competent to try the 
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S. 12 [1-4-1951]. The old S. 86 was as follows : 

“86. (1) Any such Prince or Chief, and any ambassador or envoy of a foreign 
State, may, with the consent of the Central oGvernment, certified by the signature of a 
Secretary to that Government but not without such consent be sued in any competent 
Court. 

(2) Such consent may be given with respect to a specified suit or to several specified 
suits, or with respect to all suits of any specified class or classes, and may specify, in 
the case of any suit or class of suits, the Court in which the Prince, Chief, ambassador or 
envoy may be sued; but it shall not be given unless it appears to the consenting authority 
that the Prince, Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against the person desiring to sue him, or 

0^) by himself or another trades within the local limits of the jurisdiction of the 
Court, or 

(c) is in possession of immoveable property situate within those limits and is to 
be sued with reference to such property or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be arrested under this Code, 
and, except with the consent of tlie Central Government certified as aforesaid, no decree 
shall be executed against tlie property of any such Prince, Chief, ambassador or envoy. 

(4) The Central Government may by notification in the Gazette of India authorise a 
Slate Government and any Secretary to that Government to exercise with respect to any 
Prince, Chief, ambassador or envoy named in the notification the functions assigned by 
the foregoing sub-sections to the consenting authority and a certifying officer respectively. 

(5) A person may, as a tenant of immoveable property, sue, without such consent as 
is mentioned in this section, a Prince, Chief, ambassador or envoy from whom he holds 
or claims to hold the property.” 

[b] Provisions of sub-sections (1) to (3) shall also apply to such members of the Staff 
or retinue of the Ruler, Ambassador or Envoy of a Foreign State or of the High 
Commissioner of a Commonwealth country, as may be included in the Diplomatic 
List published by the Ministry of External Affairs, from time to lime, as they 
apply in relation to a Ruler of foreign State — S. O. 2016, Gaz. Ind., 17-6-1967, 
Pt. II, S. 3 (ii), p. 2006. 


Section 86 — Note 1 (conid.) 
suit, within the meaning of S. 86 (1) 
rend with S. 87B. Such proceeding is not 
therefore barred by S. 86(1) read with 
S. 87B. AIR 1965 SC 1798 (1801) : (1965) 
3 SCR 201 • AIR 1962 Madh Pra 320 
(328, 330): 1961 MPLJ 844 (DB). (Revers- 
ed on another point in AIR 1965 SC 1798.) 

(9) Suit against Nepal Airlines Corpora- 
tion for damages. Ambassador of King 
of Nepal though not a party, claimed 
immunity as a foreign sovereign on be- 
half of King of Nepal on the ground that 
the Corporation was a department of the 
State. Held Ss. 86 and 87 did not deal 
with this case, and the Ambassador though 
not a parly could claim the immunity ask- 
ed for and the suit must be dismissed or 
not proceeded with. AIR 1966 Cal 319 
(324. 325, 333) : 69 Cal WN 767 (DB). 

(10) A suit for partition is not a suit 
within the meaning of this section, AIR 
1966 Andh Pra 361 (366) : (1966) 2 Andh 
WR 121. 

(11) iVendee holding power of attorney 
from H. E. H. Nizam entitling him to en- 
force the sales. The vendee could implead 
himself in his own name and provisions 
of Ss. 86 and 87B did not apply. AIR 1966 
Andh Pra 361 (366) : (1906) 2 Andh WR 

121 . 


(12) A proceeding which does not com- 
mence with a plaint or petition in the 
nature of a plaint, or where the claim is 
not in respect of dispute ordinarily triable 
in a Civil Court would not be regarded as 
falling wilhin S. 86. This section docs 
not debar commencement of proceedings 
for adjudication of an Industrial 
pule for two reasons, neither party to the 
proceeding is sued by the initiation of the 
proceeding and the Tribunal is not a 
Court. AIR 1964 SC 444 (446) : (1964) 5 
SCR 1 * AIR 1963 Raj 22 (24) : 1962 Raj 
LW 669 (DB). (Affirmed in AIR 1964 SC 
444.) 


(13) Section 86 (1) prescribes a limited 
iibilitv against foreign States. Fir.si limi- 
ilion is that such a suit cannot be insti- 
lled except with the consent of the Cen- 
'Al Government. Second limitation is 
lal Ihc Ccnlral Government shall not 
ve con.sent unless it appears that the case 
ills under one or the other of clauses (a) 
) (d) of S. 86 (2). AIR 1966 SC 230 (236) 
(1966) 1 SCR 319. 

2. Soils agaidst Rulers of 
tales. — (1) The sanction required by ine 
;ction is necessary for all suits «amst 
Ruler of a foreign Slate whether in ms 
rivate capacity or in hjs sovereiigi capa- 
tv. AIR 1962 Bom 335 (335) : ILR (1063) 
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Secllon 86 — Note 2 (contd.) 

Bom 237 • AIR 1910 Mad 308 (309, 310); 
38 Mad 627 * AIR 1916 Mad 445 (446) 
(DB) * AIR 1924 All 422 (423, 424): 40 
All 355 (DB). 

(2) Seilion 80 (1) applies to cases 
when suits are brought against rulers «>! 
foreign State.s. Foreign Stales fall within 
its scope whatever be their form ol 
Government, whether monarchial or re- 
publican. AIR 1906 SC 230 (236): (1900) 
1 SCR 319. (AIR 1900 Cal 708 and AIR 
1902 Cal 387 Reversed.) 

(3) A suit brought against a defendant 
de.scribed as “The Gaekwar Baroda Slate 
Railway through the Manager and Engi- 
neer-in-Chief” was held to be a suit 
in realilv, though not in form, a suit 
against His Highness the Gaekwar of 
Baroda and the provisions of lliis sec- 
tion applied. AIR 1938 PC 105 (169): H.R 
(1938) All 601: 65 Ind App 182: 32 Sind 
l.R 531. 

(4) Where at the time of the suit filed 
in 1948. the Stale of the defendant iiad 
merged in the Dominion of India, the 
defendant could not claim protection 
under the section, ,\IR 1955 Bom 449 
(449); ILR (1956) Bom 22. 

(5) The permission Jindcr this section 
Is necessary even for an application for 
leave to sue in forma pauperis. AIR 
1951 All 603 (004, 605) (DB). 

(6) The .section docs not apply to 
proceedings for letters of administration. 
AIR 1056 Bom 45 (49): ILR (1955) Bom 
912 (DB). 

(7) A suit instituted against the family 
deity of a Raja marfat the Raia as 
trustee is not maintainable without the 
permission of the Central Government 
under Section 80. AIR 1957 Him Pra 10 
( 20 ). 

(8) When Section 86 (1) refers to a 
ruler of a foreign State, it refers to the 
Ruler in relation to the said State and 
means a person who is for the lime be- 
ing recognized by the Central Govern- 
ment to be the head of the Stale. AIR 
1966 SC 230 (235): (1966) 1 SCR 319. 

(9) As a matter of procedure it would 

not be permissible to draw a sharp 
distinction between the Ruler of a 
foreign Slate and a foreign State of 
which he is the Ruler. In every case the 
suit has to be in the name of the Stale. 
AIR 1906 SC 230 (234); 11966) 1 SCR 

319. 

3. Consent when to be obtained. — (1) 
A consent obtained afh.i' the institution 
of the suit will not *«alidalc the institu- 
tion thereof. (1897) A Bom 351 (366) ♦ 
1909 Pun Re No. 21, p. 45 (50. 51) • AIR 
1958 Bom 30 (31, 32): 59 Bom LR 655. 

(2) The words "to sue” in the section 
include every step from the presentation 
of the plaint to the recovery of iudg- 
ment. AIR 1953 Ajmer 56 (67) • AIR 

1921 Pat 23 (24): 6 Pat L Jour 185 

(DB). 


(3) A person is ‘.sued’ not only when 
the plaint is filed but also when the suit 
remains pending against him. The word 
'.sued' covers t!ic entire proceeding in an 
action. It follows that consent ol the 
(leniral Government i.s necessary not 
only for the filing of the suit against the 
c\ Ruler hut also for its continuation 
from the lime consent is required. The 
pn»hibltion. in Section 87-B, therefore, 
aflccls not onlv a .suit Instituted after 
the enactment of Section 87-B but one 
wliich though instituted before its enact- 
ment, is pending. .AIR 1962 SC 73 (76): 

1 1962* 1 SCR 702 » 1966 All LJ 746 
(748) (DB). (AIR 1962 SC 73, Foil. AIR 
1953 .Ajmer 56. Hel. on; AIR 1955 Bom 
449. DIsl.) 

(4) It is not necessary in giving the 
certificate of consent under Section 86 
for the Central Government to name any 
agent or other person to represent the 
ruler. .AIR i061 .Manipur 40 (43). 

(5) There is no provision in Section 86 
for the issue of a notice before a certi- 
ficate is granted. AIR 1961 Manipur 40 
(43). 

(6) Scope and applicability — Govern- 
ment's con.scnt to sue a former Ruler is 
no con.scnt to .sue his successor — The 
plninliff has to obtain the consent afresh 
— 7'hc successor recognised bv the 
President under .Article 366 (22) has in 
his own independent right, the personal 
iminiinitv from civil action. .AIR 1969 
Aiidh Pra 106 (108): (1969) Andh WR 271 
(DB). 

[But .sec AIR 1961 Manipur 40 (43). 
(Separate sanction is not necessary when 
successor is impleaded as one of the legal 
representatives.)] 

(7) In a suit against Ruler of formei 

Indian State con.scnt of Central Govern- 
ment is condition precedent and cannot 
be waived and as siib-cl. (2) of S. 86 
is not made applicable, there are no 
limitations placed bv law upon the 
powers of Central Government as re- 
gards the grant of consent and the fact 
that such a Ruler has waived the privi- 
leges bv submitting to jiirisdiclion either 
expressly or bv implication can be taken 
into account in granting its consent. The 
absence of consent is fatal to the pro- 
ceeding against the Ruler. .AIR 1963 
Madh Pra 320 (326, 327): 1961 MPLJ 

844 (DB). (Reversed in AIR 1965 SC 
1798 on another point.) 

(8) In a suit against a Ruler of a for- 
mer Indian State who is also a Governor 
in respect of an act done bv him in his 
persona) capacity the plaintiff should 
not onlv deliver a notice to him under 
Article 361 (4) of the Constitution but 
should also obtain the consent of the 
Central Government before he can sue. 
AIR 1963 Mvs 171 (172): 40 Mvs LJ 
895. 

4. Suit by tenant of immovable pro- 
perty — Proviso to sub-sccllon (1). — 
(1) A suit for a declaration of a heredi- 
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^87. Style of foreign Rulers as parties to suits. — The Ruler of a foreign 
State may sue, and shall be sued, in the name of his State : 

Provided that in giving the consent referred to in Section 86, the Central 
Government may direct that the Ruler may be sued in the name of an agent or 
in any other name. 

[1882, S. 434.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 

S. 12 [1-4-1951]. 

The old S. 87 was as follows : 

“87. A Sovereign Prince or Ruling Chief may sue, and shall be sued, in the name 
of his State : 

Provided that in giving the consent referred to in the foregoing section the Central 
Gc^vernment, or the State Government, as the case may be, may direct that any such 
Prince or Chief shall be sued in the name of an agent or in any other name.” 


Section 86 — Note 4 (contd.) 
tarv proprietarv right to remain in pos- 
session of lands without payment of rent 
is not a suit by a tenant of immovable 
properly. AIR 1920 Oudh 203 (204) (DB). 

(2) A suit by llie plaintiff as co-sharer 
against the Ruling Chief as a co-sharer 
for a share of the profits is not a suit 
brought "as a tenant of immovable pro- 
perty.” AIR 1924 All 422 (424): 46 All 

355 (DB). 

6. Waiver of objection to want of con* 
sent. — (1) Clause (d) of sub-section (2) 
of the section makes it clear that the 
privilege accorded bv the section can be 
waived by the Ruler of a foreign State 
either expressly or implicdlv. ILR (1952) 
2 Raj 386 (394) (DB) * AIR 1951 Mad 
880 (881) (DB). 

(2) The defendant’s entering appear- 
ance and invoking the iurisdiction of the 
Court under Order 7, Rule II (d) and 
Section 86. is not sufficient to conclude 
that Ihcv waived their right of im- 
munity bv submitting to the iurisdiction 
of the Court. AIR 1962 Cal 387 (390). 


(3) In Ihe case of a Ruler of formci 
Indian Stale, Section 86 (2) is not made 
applicable bv Section 87-B and there- 
fore the consent of the Central Govern- 
ment is imperative under Section 86 (1) 
and cannot he waived. AIR 1962 Madh 
Pra 320 (326, 327): 1961 MPLJ 844. (Re- 
versed on another point in AIR 1965 SC 
1798.) * AIR 1966 Andh Pra 361 (366): 
(1966) 2 Andh WR 121. 


6. inquiry Into the validity of consent. 

— (1) The opinion of the Central Gov- 
ernment is final on the question whclhei 
any of the Clauses (a) to (d) is satisfied 
in a given instance. AIR 1950 PC 99 
(102): 77 Ind App 156 * AIR 1945 Bom 
187 (193, 194) (DB) * AIR 1935 Oudh 
104 (164) (DB). 


7. EITecl of non-compliance with Ihe 
section. — (1) A suit against a Ruler of 
a foreign Stale instituted without the 
previous .sanction of the Government 
.should be either dismissed or allowed to 
be withdrawn with liberty bring a 

fresh suit duly sanctioned. (1950) 3 Sau 
LR V. (102) (DB) • (1897) 21 Bom 351 


(366) * AIR 1935 Oudh 164 (164, 165) 

(DB). 

[See also AIR 1962 Madh Pra 320 
(327): 1961 MPLJ 844. (Suit against for- 
mer Indian Ruler of a State — Absence 
<tf consent under Section 86 (1) is 

falal.ll 

(2) A suit against several defendants 
one or some of whom alone are privi- 
leged. is not bad as against the others 
for want of sanction as against the privi- 
leged defendants. 1909 Pun Re No. 21, 
p. 45 (51). 

(3) Where a suit was instituted against 
Ruler of a former Indian State without 
the consent of the Central Government as 
required by S. 86 read with Sec. 87-B 
no decree could be passed in the suit 
against him. But the suit against the firm 
other than the Ruler was competent, and 
a decree could be passed against the firm 
other than the Ruler and such a decree 
could be executed against the partner- 
ship properly and against the other part- 
ners. AIR 1965 SC 1718 (1721); (1965) 3 
SCR 421 • AIR 1959 Bom 629 (531): 61 
Bom LR 651 (DB). (Affirmed in AIR 
1965 SC 1718.) 

(4) A decree passed by a Court with- 
out Ihe requisite certificate under S. 86 
would be a nullity and is incapable of 
execution. .AIR 1958 Bom 30 (32): ILR 
(1957) Bom 786. 

8. Sub-sccllon (3). — (1) The consent 
required for executing the decree against 
tlie property is necessary even if the de- 
cree holder happens to be a tenant of 
the iudgmenl-debtor. AIR 1935 Cal 664 
(665. 666) (DBV 

Section 87 — Note 1 

(1) The section is based on public 
nolicv and is imperative. AIR 1938 PC 
165 (168, 169): ILR (1938) All 601: ,65 
Ind App 182: 32 Sind LR 531. (Reversing 
air 1934 All 740: 56 All 828.) 

(2) Where the Ruler of a State has 
severed his connexion with the Sl^. 
this section docs not preclude a suit be- 
ing filed on behalf of the State by the 
administrator of the State by 

the provisions of Section 85. Ain * 

Lah 456 (458) (DB). 
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"[87A. Definitions of “foreign State” and “Ruler”. — (1) In this Part, 

(a) foreign State means any State outside India which has been recognis- 
ed by the Central Government; and 

(b) “Ruler”, in relation to a foreign State, means the person who is for the 

time being recognised by the Central Government to be the head of 
that State. 

(2) Every Court shall take judicial notice of the fact — 

(a) that a State has or has not been recognised by the Central Govern- 

ment; 

(b) that a person has or has not been recognised by the Central Goveni- 

njent to be tlie head of a State.] 

[a] Inserted !)>• Code of Civil Procedure (Amendment; Act, 1951 (2 of 1951; S 1’ 
[1-4-1951]. 


SUITS AGAINST RULERS OF FORMER INDIAN STATES 

‘*[S7B. Application of Sections 85 and 86 to Rulers of former Indian 
States. — (1) The provisions of Section 85 and of sub-sections (1) and (3) of Sec- 
tion 86 shall apply in relation to the Rulers of any former Indian State as they 
apply in relation to the Ruler of a foreign Slate. 


Section 87 — Note 1 (contd.) 

(3) Thi.s Section applies only to Rulers 
ut Foreign Slates and is not made ap- 
plicable to Rulers <»f former Indian 
Stales. AIR 1901 Manipur 40 (43). 

(4) Sections 86 and 87 have no rela- 
tion to the principles of private inter- 
national law based on the independence 
ol a foreign sovereign or of a foreign 
Slate but they alTord an additional pro- 
leclion or privilege to a foreign sovereign 
providing immiinitv fronj being sued in 
the Municipal Courts of India without 
previous permission of the Central Gov- 
ernment being obtained to the institu- 
tion of such suit. 

Where a .suit was filed against Nepal 
Airlines Corporation for damages it was 
held that the defendant was a dcparl- 
nient of the Government of Nepal and 
as such was entitled to claim immunity 
jrom the processes of the Indian Courts. 
• he Court had no iurisdiclion to enter- 
tain the suit on the ground of sovereign 
immunity claimed by the defendant and 
the Ambassador of Nepal to the Govern- 
ment of India. The Ambassador of 
Nepal need not necessarily be a parly 
to the suit for the purposes of claiming 
the immunity. AIR 1906 Cal 319 (328. 

329. 333): 69 Cal WN 767 (DB). 

(5) For Ihe purpose of procedure 

every suit has to be in the name of the 
State. Not permissible to draw a sharp 
distinction between the Ruler of a foreign 
Slate and a foreign State of which he 
ts the Ruler. AIR 1966 SC 230 (234): 

(1966) 1 SCR 319. (AIR 1960 Cal 768 
and AIR 1962 Cal 387, Reversed.) 

Sccllon 87-A — Note 1 

(1) Ruler of foreign State refers to 
rules of all foreign States whether 
monarchlal or republican. AIR 1966 SC 
^30 (236): (1906) I SCR 319. (AIR 1962 
^al 387 and AIR I960 Cal 768, Reversed.) 


Section 87-B — iNole 1 

(1) Where at the time of the suit 
filed in 1948 Ihe Slate of the defendant 
had merged in Ihe Dominion of India 
the defendant was no longer a Sovereign 
Prince or Ruling Chief and could not 
claim protection under S. 86. ,4IR 19.^)5 
Bom 449 (449): ILR (1956) Bom 22. 

(2) Bv virtue of this section the Rulers 
of former Indiiin Stales have been given 
exemption only against being sued and 
the C^ode makes no provision with re- 
gard to anv rights or privileges of such 
Rulers when they file a suit in a Court 
in anv State in India. AIR 1955 Bom 
275 (275, 276): ILR (1955) Bom 581 
(DB). 

(3) Consent of Central Government is 
condition precedent for filing suit against 
Ruler of former Indian State and this 
cannot be waived. AIR 1962 Madh Pra 
320 (326, 327): 1961 MPLJ 844 (DB). 

(4) This section docs not contravene 
the provisions of Article 14 of the Consti- 
tution. .MR 19.55 Bom 195 (197. 198); 
ILR (19.55) Bom 62 (DB) • AIR 1953 
Ajmer ,56 (57) * AIR 1963 Mvs 171 (173); 
40 Mvs LJ 895. ((1962) 1 SCJ 104: AIR 
1962 SC 73 Rcl. on.) • AIR 1962 SC 73 
(75, 76): (1962) 1 SCR 702. 

(5) Section does not contravene Arti- 
cle 14 or Article 19 (1) (f) of the Con- 
stitution and is not invalid. AIR 1964 SC 
1590 (1592. 1593): (1964) 7 SCR 55 * AIR 
1964 SC 1663 (1665): (1965) 1 SCJ 273 ♦ 
AIR 1969 Andh Pra 106 (107): (1969) 1 
.\ndh WR 271 (DB). 

(6) Certificate to sue Ruler of Indian 
State need not state name of agent to 
rcprc.seni Ruler. AIR 1961 Manipur 40 
(43). 

(7) Commencemenl of procedings under 
Industrial Disputes Acl for adjudication 
of industrial di.sputc between Ruler of 
former Indian Stale and his employees 
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(2) In this section — 

(a) “former Indian State” means any such Indian State as the Central Gov- 

ernment may, by notificationt> in the OflBcial Gazette, specify for the 
purposes of this section; and 

(b) “Ruler,” in relation to a former Indian Stale, means the person who, 
for the time being, is recognised by the President as the Ruler of that 
State for the purposes of the Constitution.] 

[a] Added by the Code of Civil Procedure (Amendment) Act (2 of 1951), S. 12 [1-4- 
1951], 

[b] For notification specifying former Indian Stales, see Gazette of India, 1951, Pt. II* 
Sec. 3, Ext., p. 281. 


INTERPLEADER 


88. Where interpleader suit may be instituted. — Where two or more persons 
claim adversely to one another the same debt, sum of money or other property, 
moveable or immoveable, from another person, who claims no interest therein 
other than for charges or costs and who is ready to pay or deliver it to the right* 
tul claimant, such other person may institute a suit of interpleader against all the 
claimants for the purpose of obtaining a decision as to the person to whom the 
payment or delivery shall be made and of obtaining indemnity for himself: 

Provided that where any suit is pending in which the rights of all parties can 
properly be decided, no such suit of interpleader shall be instituted. 

[1882, 1877, S. 470. R. S. C., O. 57, Rr. 1 and 2. See O. 35] 


Section 87-B — Note 1 (contd.) 

are not barred under Section 86 read 
with Section 87-B. AIR 1904 SC 444 
(446): (1964) 5 SCR 1 * AIR 1963 Raj 
22 (23, 24): 1962 Raj LW 669 (DB). 

(8) On coming into force of Sec. 87-B 
a suit properly instituted become incom- 
petent from 1-4-1951 for want of consent 
of the Government of India and ceased 
to be maintainable in Court thereafter. 
1966 All U 746 (748) (DB) • AIR 1962 
SC 73 (76): (1962) t SCR 702. 


(9) Institution of proceedings under 
Section 14 read with Section 17, Arbi- 
tration Act, against Ruler of former 
Indian State — Not a suit — Proceedings 
not barred, in the absence of consent of 
Central Government under Sections 86 
and 87-B. AIR 1965 SC 1798 (1801): (1965) 
3 SCR 201. 


(10) For a suit against Ruler of a for- 
mer Indian State appointed Governor — 
Compliance with Section 86 read with 
Section 87-B. Civil P. C. as well as Arti- 
cle 361 (4). Constitution of India neces- 
sary. AIR 1963 Mys 171 (172): 40 Mys 


LJ 895. 

(11) Successor of Ruler who has been 
recognised by the President as the suc- 
cessor of his deceased father, is ‘ruler 
within meaning of Section 87-B. AIR 1964 
SC 1663: (1965) 1 SCJ 273. 

(12) Suit may be brought against firm 
of which a partner is a Ruler of former 
Indian Stale without consent of Central 
Goyeniment — Decree can be ^validly 
nassed against other partners. AIR 1965 
SC 1718 (1721): (1965) 3 SCR 421 

(13) Suit against firm — Ruler of for- 
mer State one of the partners -- Want 
of requisite consent under Sections 86 


and 87-B — Firm appearing through 
counsel and admitting decree — Decree 
is valid against other partners though a 
nullity against the ruler. AIR 1959 Bom 
529 (531): 61 Bom LR 651 (DB). 


(14) Normally, it is not the function 
of the Central Government to attempt to 
ad indicate upon the merits of the claim 
intended to be made by the litigants in 
their proposed suits; that is the function 
of civil Courts of competent jurisdiction. 
Section 87-B authorises the Central Gov- 
ernment either to accord consent or to 
refuse to accord such consent; it is not 
open to the Central Government to im- 
pose any conditions on such consent, or 
to accord consent only in part, or to 
refuse it in part, particularly in cases 
where reliefs are claimed on one and 
the same cause of action. The further 
direction contained in the order lha! 
consent would not be accorded in res- 
pect of certain other properties is clearly 
invalid. AIR 1964 SC 1663 (1666, 1667): 
(1965) 1 SCJ 273. 

SECTION 88 — SYNOPSIS 


1. Scope. 

2. Claims must be bona fide and ad- 

verse to one another. 

3. Claims must be with reference to 

the same subject-matter. 

4. PlnlnflfT should claim no Interest 


In the subject-matter. 

6. ‘‘Charges or costs,” meaning of. 

TOPIC INDICATOR 
Appeal — See O. 35, Rr. 3 to 6. 
Addition of parlies in interpleader 

suits — See O. 1, R* 10. 
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PART V 

SPECIAL PROCEEDINGS 
ARBITRATION 

89. Arbilration. — [Repealed by Section 49 (1) of the Arbitration Act X of 
1940.] 

Tlie repealed Section 89 ran as follows. 

"(1) Save in .so far as is other\visc provided by the Indian Arbitration Act. 
1899, or by any other law for the time being in force, all references to 
arbitration whether by an order in a suit or otherwise, and all proceed- 
ings thereunder shall be governed by the provisions contained in the 
Second Scl>cdule. 


Scclloii 88 — Topic Indicator (contd.) 

.Adverse cinini need not extend to the 
whole properly — See Nolc 

Chiiin may he U*f»jd or equilable — Sec 
Note ‘J. 

"lulcrplcader suil” meaning ol — See 
Nrile 1. 

Plaintiir must he ready to pay niid 
cleliyer properly lo rightful owner 
— Sec O. 35. H. 2. 

Procedure in sucli suits — See O. 35. 
R. 4. 

I’rocedurc where the debtor is .sued — 
See Note 1. 

Protection a/Torded hy the Section — 
See Note 1. 

Rccciyer in interpleader .suil — Sec 

O. 40. H. 1. 

Suits not really interpleader — See 
Notes I, 2 and 4. 

1. Scope. — (1) Kach of the defen- 
dants interpleading is virtually in the 
position of a plainlilT and his claim will 
be governed bv tlie rules of the Limila- 
tion Act. AIR 1925 Mad 497 (562): 48 

Mad 1 (DR). 

(2) The Court of Wards under Pun- 
iab Court of Wards Act can institute 
interpleader suit against several clai- 
mants, when, on the death of any person 
of whose properly the Court of Wards 
has assumed jurisdiction, the succession 
to his property is disputed. Such a suit 
falls prima facie within this section and 
i.s not barred by Section 48 of the Pun- 
iah Court »f W.ard.s Act. AIR 1954 Puni 
103 (104): ir.H (1954) Punj 709 (DR). 

(3) If the pleadings placed by the 
.several claimants to the property, the 
subject matter of the interpleader suit, 
should claim that Ih' rc is sonic further pro- 
perty wh'- lt is pari of the . .<?»ate but has 
somoliow or other !)een omitted from it 
and should also be brought within the 
suit, it can be done bv allowing an appli- 
ralion or amendment to that clTccl. 
r cither Section 88 nor Order 35 has re- 
(luired to the contrary. Similarly under 
Order 1, Rule 10, hte Court below can 
implead certain persons as defendants. 
The order of the Court allowing the 
amendment of the plaint by inclusion of 
certain property and by addition of some 
persons as parlies, docs not, therefore 
violate any rule of law such as will en- 
title interference under the extraordinary 


powers belonging to the High Court 
under Article 227 of the Conslitution, 
AIR 1961 All 659 (otill. 

2. Claims must be hona flde and ad- 
verse lo one another. — (1) The defen- 
dants must claim the moiiov or properly 
advcr.scdv to one aiiulher Iroin the plain- 
titr. .MR 1922 C:! ITS (I30i fDBi. 

(2) A decision given on the claims of 
the co-defendants in an interpleader suit 
will operate as res jiklicala between 
them. AIR 1928 Oudli 155 (179). 

3. Claims must be with relc/cnce to 
the same siibjecl-maMer. — (1) The rival 
claims must be with lelerenee to tlie 
same debt, sum of money, or other pro- 
perly. (1910) .37 Cal 5,52 (557) (DB). 

(2) It is not ncccs.sarv that each of 
the <lefendanls should claim the whole 
of the .subiect-matlcr o* the suit. (1863l 
i Mad HCR 360 (361) (DB). 

4. Plaintiff should claim no interest 

111 the subject-matter. — (l) If the plain- 
tiff has, in some wav identified himself 
with one of the parlies in the sense that 
it will make a difTercncc to him which 
of the two succeeds, an interpleader suil 
will not ho. AIR 1952 Mad .564 (564) • 
AIR 1927 Rang 91 (X). 4 Rang 40.5 

(DR) • (1910) 37 Cal .5.52 (.557) (DB) • 
(1894) 18 Rom 2.31 (2351. 

(2) Section 88. Ci\il Prtxedur** Codi* 
does not indicate that the plainliil in an 
interpleader suil shall admit in its en- 
tirety the claim against him. To the ex- 
tent the plainlifT admits hvs lial ilitv. he 
may ask that the rival ch iniunts inlor- 
plead where the amount is In disinile, 
the Court may declare that Ihe plaintiff 
Is discharged from linbilily only to the 
extent of Uie iimounl.s admitted and 
leave the parlies to settle their disputes 
for tlie balance otherwi.se or in other 
proceeding.s. The interpleader suit is 
therefore maintainable. AIR 1900 .Andh 
Prii 92 (95. 96): (1905) 2 Andh WR 403 
(DR). 

5. ‘'Charges op costs,” meaning of. — 
(1) The words “charges or costs" include 
costs of suit, freight. warcliouse rent, 
dock rent, wharfage, demurrage and 
other charges. (1894) 18 Bom 231 (236). 

(2) A lien can be declared for charges 
in an interpleader suil. (1863) t Mad 
IICR 360 (361) (DB). (Lien for costs.) • 
(1894) 18 Bom 231 (235). 
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(2) The provisions of the Second Schedule shall not affect any arbitration 
pending at the commencement of this Code, but shall apply to any 
arbitration after that date under any agreement or reference made 
before the commencement of this Code,” 

[1882, Cf. S. 506; 1877, S. 506; 1859, Ss. 312 and 313.] 

SPECIAL CASE 

90. Power to state case for opinion of Court. — Where any persons agree in 
writing to state a case for the opinion of the Court, then the Court shall try and 
determine the same in the manner prescribed. 

[1882, S. 527; 1877, Ss. 527. 528; 1859, S. 328. See O. 36, C. P. C. and 
S. 36, Bombay Court of Wards Act, I of 1905.] 

SUITS RELATING TO PUBLIC MATTERS 

91. [New.] Public nuisances. — (1) In the case of a public nuisance the 
.Advocate-General, or two or more persons having obtained the consent in writing 
of the Ad\’ocate-General, may institute a suit, though no special damage has been 
caused, for a declaration and injunction or for such other relief as may be appro- 
priate to the circumstances of the case. 

(2) Nothing in this section shall be deemed to limit or otherwise afiFect any 
right of suit which may exist independently of its provisions. 


SECTION 90 — SYNOPSIS 

1. ‘Tn the manner prescribed.*' 

2. Rc-opening of case. 

1. *‘ln the manner prescribed.” — (1) 

Parties may enter into an agreement and 
avail themselves of the provisions of 
Order 36 for the purpose of obtaining 
the opinion of the Court on a case staled 
bv them. AIR 1930 Bom 232 (233): 54 

Bom 825 (DB). 

(2) The special provisions of S. 90 or 
of Order 36 cannot in view of their ex- 
press terms, be made applicable to the 
proceedings under Section 153 of the 
Companies Act of 1913. .AIR 1950 East 
Punj 111 (118. 124, 125): ILR (1949) 

East Punj 421 (FB) • AIR 1964 Mvs 185 
(187): (1963) 2 Mvs U 137. 

2. Rc-opening of case, — (1) Where 

a special case is settled bv consent it 
ran only be rc-opened by mutual con- 
sent. AIR 1918 Bom 88 (90): 43 Bom 

281 

SECTION 91 — SYNOPSIS 

1. Scope and object. 

2. **Piibllc nuisance^” meaning of. 

3. Obstruction to public highway. 

4. Remedies for a public nuisance. 

5. Injiincllon. 

0. Saving of rights* existing Indepen- 
dently of this section — Sub-sec- 
Hon (2). 

TOPIC INDICATOR 

Arts ofTcnding sentiments — See 
Note 2. 

FfTert of adding relator with the .Advo- 
cate General — See Note 4. 

Instances of nuisance — See Note 2. 

Nature .and form of consent — See 
Section 92. 


Public thoroughfare vesting in pan- 
chayal — See Note 1. 

Religious processions — See Note 3. 
Rights of private individual — See 
Note 6. 

Section does not control Order 1, Rule 8 — 
See Note 6. 

Special damage — See Note 4. 


1. Scope and object. — (1) Under 
this section a suit can be maintained 
even without proof of special damage 
provided the consent of the Advocate- 
General is obtained and the other condi- 
tions of the section are satisfied. AIR 
1958 Andh Pra 586 (591) (DB) • AIR 

1967 Andh Pra 44 (47). 

(2) The section does not deprive any 
person of any right which he may have 
independently of its provisions. AIR 1949 
Nag 314 (318): ILR (1949) Nag 94 • AIR 
1958 Andh Pra 586 (591) (DB) • AIR 

1957 Andh Pra 44 (47) • AIR 1940 Pat 
449 (462, 465): 19 Pat 208 (DB) • AIR 
1924 All 599 (602. 603): 46 All 470 (DB). 


(3) The section has no application to 
the infringement of the special right of 
a particular class of the public. AIR 
1946 Nag 228 (230): ILR (1946) Nag 

246 * AIR 1940 Pat 449 (463. 465): 19 

Pat 208 (DB). 


(4) Public thoroughfare vesting in Pan- 
ihayat — Suit by individual entitled to 
ise thoroughfare, for removal of obslruc- 
ion is maintainable — PlainlUT must 
>rove special damage. ILR (1964) 1 Pun] 
130 (337, 338). 

(5) Suit for removal of encroachment 
)n public street — Section has no appli- 
cation if private individual rights aw 
,'iolaled — Individual has no right to 
jse particular portion of street — Rw 
•ighl is to make lawful and 

iser. (I9G4) 5 Guj LR 1026 (1029 1030, 
031): ILR (1964) Guj 1102, (AIR 1939 
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Section 91 — Note 1 (coold.) 

Mad 691: (1939) 1 Mad U 392, Dissent, 
from.) 

(6) In order to attract the provisions 
ol Section 91, C. P. Code, it is not 
enough to prove that the obstruction 
caused is to a public road; it should also 
be proved that the obstruction caused 
by the defendant constituted a public 
nuisance. It is. therefore, open to an in- 
dividual nieniber of the public to bring a 
suit for removal of ob.struclion to a 
public road if it constitutes a nuisance, 
without establishing special damage to 
the plaintilV. Even where the obstruction 
constitutes public nuisance the plainliil 
can maintain a suit for its removal with- 
out the consent of the Advocate-General 
as reciuired by Section 91 if the plaintifT 
proves special damage. 19f)8 Andh LT 
801 (803). 

2. ‘Tubllc nuisance,*' meaning of. — 

(1) Causing ol annoyance to the public 
in any way is a public nuisance. AIR 
191.') Nag 79 (80. 89): 11 Nag LR 132 • 
(1902) 25 Mad 118 (129) (DB). 

(2) Acts, which olTeiid the sentiments 
of merely a particular class of persons, 
or annoyance caused to particular per- 
sons only, do not constitute public 
nuisances. AIR 1942 Cal ,360 (366): ILR 
(1940) 1 Cal 533 (DB) ^ AIR 1916 Nag 
81 (82): 12 Nag LR 130 • AIR 1939 All 
586 (588): ILR (1939) All 754. 

(3) The infringement of the rights of 
the residents of a village or a scclion of 
a community in pathways, wells and 
banks of rivers, etc., cannot be deemed 
to constitute a public nuisance. AIR 1956 
-Andhra 235 (237) • (’49) AIR 1949 Mad 
034 (6,37). 

(4) Where a suit is brought on behalf 
of the members of one community to 
vindicate their right to take out proces- 
sions along a certain route, the suit is 
not one lor the removal of a public 
nuisance. AIR 1934 All 941 (943). 

(5) Section 91 is restricted in terms to 
public nuisances in fact and a construc- 
tive public nuisance can be no ground for 
a suit under that section. (1910) 5 Ind 
Cas 213 (224) (Bom). 

(6) A private nuisance is a Civil 
wrong but a public nuisance is a crimi- 
nal olTence an act not warranted by 
law or an omission to discharge legal 
duly, which act or omission obstructs or 
causes inconvenience or damage to the 
public in the exercise of rights common 
to all the subiecls. AIR 1960 All 632 
(033). 

(7) Public road vested in Panchayal 
Board — Encroachment by way of neces- 
sary construction — Dose not constitute 
a public nuisance within meaning of 
Section 91 (1) — Suit for removal — No 
sanction of Advocate-General necessary. 
AIR 1962 Mad 431 (432): (1962) 2 Mad 
LJ 201. 

3. Obstruction to public highway. — 

(I) An obslruclion lo a public thorough- 


fare is a public nuis.tnce. AIK 1942 Cal 
360 (.366); ILR (1942) 1 Cal .33.3 (DB) * 
AIR 1958 AiidJi Era .'iHO (.5911 (DB) • 
.MR 1957 Andh Pra 44 (46. 47) * AIR 
1916 Nag 81 (82): 12 Nag LR 13IJ * AIR 
1911 Pal 249 (250) (DB). 

(2) A village pathwav is not a public 
liighw.av and a suit for relief in respect 
thereot is not governed by this section. 
Alii 1956 Andh 235 (237) • AIR 1949 All 
467 (470. 471 j * AIK 1949 .Mad 6.34 (637) 
" AIR 1948 Pal 183 (184) (DB) • AIR 
1929 All 790 (790) * 1968 Ker LT 626: 
ILR (1968) 2 Ker 471 • 1963 Raj LW 
481: ILR (19631 1.3 liai 984 (988). 

[But see AIK 1940 Pal 449 (465): 19 
Pal 208 (DB) ’ AIR 1937 Pal 54 (.54, 
55) • AIK 1968 Pat 422 (432): 1968 Pat 
LJR 449.] 

(3) A village pathway Is not a public 
higliwa\' anti no special damage need be 
proved in a suit tor removal of an 
<»bstriiction to it. AIR 1968 All 18 (19). 

(4) Every class or conimunily has a 

right lo conduct a religious procession 
with its appropriate observances along a 
highway so that the procession does not 
interfere with the ordinary use of such 
streets by the public and subject to such 
directions as the Magistrates may law- 
fully give to prevent obstructions of the 
thoroughfare or breaches of the public 

peace. AIR 1925 PC 36 (37, 38): 47 All 
151: 52 Ind App 61. (2 Bom 457 and 

18 Bom 693. Overruled.) * AIR 1954 .Mad 
179 (181) * (1883) 0 .Mad 203 (216, 219. 

226) (FB) • (1903) 26 Mad 554 (570, 577. 

,581) (FB). 

(5) The right lo conduct processions 
does not originate in custom, but is an 
inherent right, and it is not confined to 
religious processions. AIR 1944 PC .33 
(34): ILR (1944) All 191: ILR (1944) 
Kar (PC) 181 • AIR 1954 Mad 179 (181) 

* AIR 1950 Bom 192 (195) (FB). 

(6) A suil in respect of an obslruclion 
lo a right lo conduct processions is one 
respecting the infringement of a civil 
right of an individual. No special damage 
need be proved to maintain such u suil. 
AIR 1950 Bom 192 (195) (FB) • AIR 
1954 Mad 179 (182) * AIR 1946 Nag 
228 (230): ILR (1946) Nag 246 • AIR 
1925 PC 36 (37, 38): 47 All 151: 52 Ind 
App 61 * (1910) 34 Bom 571 (574) (DB). 
(Dissenting from 2 Bom 457 and 18 Bom 
693.) • AIR 1917 Mad 122 (124) (DB) • 
(1883) 6 Mad 203 (225. 226. 227) (FB) 

• AIR 1916 Nag 8I (83. 84); 12 Nag LR 
130 * AIR 1931 All 341 (346): 53 All 484 
(DB). 

(7) A suit for tlie removal of obstruc- 

tion on a highway may be brought by a 
plaintifT without proof of special damage 
even where the procedure under this 
section is not followed. AIR 1949 Mad 
634 (635) • AIR 1939 Mad 691 (692): 

ILR (1939) Mad 870 * AIR 1933 Cal 
884 (885): 60 Cal 100.3 (DB). 

(8) A person in the immediate neigh- 

hoiirhodd and entitled to a piihlie 
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92. Public charities.^ — (1) In the case of any alleged breach of any express 
or constructive trust created for public purposes of a charitable or religious nature, 
or where the direction of the Court is deemed necessary for the administration of 
any such trust, the Advocate-General, or two or more persons having an interest 
in the trust and having obtained the consent in writing of the Advocate-General, 
may institute a suit, whether contentious or not, in the principal Civil Court of 
original jurisdiction or in any other Court empowered in that behalf by the 
«[*^lState] Government] within the local limits of whose jurisdiction the whole or 
any part of the subject-matter of the trust is situate, to obtain a decree — 

(a) removing any trustee; 

(b) appointing a new trustee; 


(c) vesting any property in a trustee; 

cL(cc) directing a trustee who has been removed or a person who has 
ceased to be a trustee, to deliver possession of any trust property in 
his possession to the person entitled to the possession of such pro- 



Section 91 — Note 3 (could.) 

thoroughfare has a special cause of ac- 
tion wliere it is obstructed and he can 
sue without proof of special damage. 
AIR 1942 Pesh 1 (3) * AIR 1941 Pat 
249 (250) (DB) • AIR 1937 Pat 620 (621) 
(DB) • 1967 Raj L\V 255: ILR (1966) 

16 Ra.i 1229. 

4. Remedies for a public nuisance. — 

(1) Where A obstructs a public highway 
by occupying and enclosing a portion 
thereof he may be prosecuted under Sec- 
tion 268 of tlie Indian Penal Code. This 
will not preclude a suit under this sec- 
tion by the Advocate-General or by two 
or more persons with his consent. Nor 
will the institution of the said two pro- 
ceedings bar a suit by a private indivi- 
dual whose house abuts on that highway 
and the access to whose house is cut olf 
by such enclosure by A causing him 
special damage. AIR 1929 Bom 94 (95): 
53 Bom 187 (DB). 


5. lujuncllon. — (1) Where the act 
committed causes damage to private in- 
dividuals. an iniuncUon will be granted. 
U^8) 2 Bom 457 (468) (DB) * (1884) 
8 Bom 35 (38) (DB) • (1877) 3 Cal 20 
(22) {FB)*(1888) 15 Cal 460 (467) (FB). 

(2) No mandatory iniunclion will be 
granted if the nuisance is only construc- 
tive. (1910) 5 Ind Cas 213 (229) (Bom). 

(3) In the case of village pathways it 
is open to a permanent resident enliUcd 
to use the pathway to sue for an injunc- 
lion without proving special damage. 
The fact that others might have ]omed 
the plaintiff under Order 1. Rule ^ ,<^ocs 
not stand in the way of the plamtitT. 
air 1957 Andh Pra 975 (976). 

tt Savliuf of rights, cxlstiDg Indepen- 
dently of Ibis section — Sub-section (2). 

/{\ The section docs not control or 

restrict the provisions of Order 1, R. 8 
iiiwh.r which a person may sue on be- 

If of others. AIR 1940 Pat 449 (465); 

« Put 208 (DB) • AIR 1925 Cal 1233 
n2-n am • AIR 1934 All 941 (943) 

(2) If tlicrc is no rishl of action wilh- 
oul proof of special dnmiiRC, the mere 


adoption of the procedure laid down in 
Order 1, R. 8 cannot obviate the neces- 
sity of such proof. AIR 1942 Cal 360 
(364); ILR (1942) 1 Cal 533 (DB). 

(3) Though the residents of a parti- 
cular locality are commonly interested in 
the removal of an obstruction to a vil- 
lage path, each has a special right which 
is protected by Section 91 (2) irrespec- 
tive of the class of cases covered by Sec- 
tion 91 (1). AIR 1968 All 18 (19). 

(4) Section 91 (2) does not confer any 
special right on a private individual to 
maintain a suit in respect of a public 
nuisance. That right exists independently 
of the section. 1967 Raj LW 255: ILR 
(1966) 16 Ra.i 1229. 

(5) If the case is not merely a case 
of public nuisance but is in addition a 
case of private nuisance then the plain- 
tiff in such a case would be within his 
rights to bring a suit by himself, and 
this is exactly what sub-section (2) of 
Section 91 provides and the plaintiff in 
such a case need neither allege nor prove 
special damage. 

Where in respect of a public thorough- 
fare the plaintiffs claimed not only a 
general right of way, but they also 
claimed rights of light, air and drainage, 
it was held, that the suit was competent 
without the consent of the Advocate-General 
as it clearly fell under Section 91 (2), 
Civil P. C. AIR 1963 Raj 25 (32. 33): 

ILR (1961) 11 Rai 836. 

SECTION 92 — SYNOPSIS 


1. APPLICABILITY, OBJECT AND 

SCOPE* 

2. RETROSPECTIVE OPERATION, 

3. TRUST, WHETHER EXPRESS OR 

CONSTRUCTIVE, 

PURPOSES OF A BELIGIOJ^ OR 
CHARITABLE NATURE, NECES- 

4. IN^SsE OF alleged BREACH 

OF TRUST OR WHERE THE 
DIRECTION OF THE COURT IS 
DEEMED NECESSARY FOR AD 
MINISTRATION. 
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(d) diiecting accounts and inquiries; 

(e) declaring what proportion of the trust-property or of the interest therein 

shall be allocated to any particular object of the trust; 

(f) authorizing the whole or any part of the trust-property to be let, sold, 

mortgaged or exchanged, 

(g) settling a scheme; or 

(h) granting such further oi other relief as the nature of the case may re- 

quire. 

(2) Save as provided by the Religious Endowments Act, 1863, ^[or by any 
corresponding law in iorce in the territories which immediately before the 1st Nov- 
ember, 1956, were comprised in Part B States], no suit claiming any of the reliefs 
specified in sub-sectiun (1) shall be instituted in respect of any such trust as is 
therein referred to except in conformity with the provisions of tliat sub-section. 

U882, 1877, S. 539.] 

[a] SuhsliUilcd tur “Local Covt'Oimont” by A.O., 1937 (1-4-1937). 

[b] Substituted for “Provincial" by A.L.O., 1950 (26-1-1950). 

[c] Inserted by llie Ctjde of Civil Procedure (.Amendment) Act, 1956 (66 of 1956) 

S. 9 (1-1-1957). 

[d] Inserted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 

S. 13 (1-4-I95I) as adapted by A.L.O. (No. 2), 1956. Prior to 1-11-1956, tlie 
following were the Part B Stales:— 



Hyderabad; (2) Jammu and Kashmir; (3) Madhya Bharat; (4) Mysore; (5) Patiala 
and East Punjab Stales Union; (6) Rajasthan; (7) Saurashtra; and (8) Travan 


Section 92 — Synopsis (could.) 

5. SUIT MUST BE IN A KEPRESEN- 
TATIVE CAPACITY ON BEHALF 
OF THE PUBLIC. 


6. Who can sue — "Two or more 
persons having an Interest In 
the trust.” 

7. THE SUIT MUST BE FOR ONE OF 
THE RELIEFS SPECIFIED IN 
THE SECTION. 


8. Effect of adding other reliefs. 

9. ”Such further or other relief as 

the nature of the case may re- 
quire." 

10. Declarations. 


11. Removing a trustee — Cl. (a). 

12. Appointment of a new trustee 
— Clause (b). 

13. Vesting any property In a trus- 
tee — Clause (c). 

14. Directing accounts and In- 
quiries — Clause (d). 

15. Dcdarlng what proportion, etc. 
— Clause fe). 

16. Authorising alienation of trust 
property — Clause (f). 

17. Settling a scheme — Clause (g). 

18. Court's power to apply the cy 
pres doctrine. 

10. Sanction of the Advocate Gene- 
ral. 

20. Nature and form of con- 
sent. 


21. Consent. when necessary 
— Effect of consent. 

22. Consent not '^ccessarv foi 
appeal. 


23. Puncllori of the Advocate 
General. 

24. PARTIES TO A SUIT UNDER 
THE SECTION. 

25. COMPROMISE OF SUIT. 

26. ABATEMENT OF SUIT. 

27. SUIT, IF CAN BE BROUGHT IN 
FORMA PAUPERIS. 

28. SECTION IS MANDATORY — 
SUB-SECTION (2). 

29. EXECUTION OF SCHEME DE- 
CREE. 

30. ARBITRATION. 

31. APPEAL. 

32. REVISION. 

33. J I RISDICTION TO ENTERTAIN 
SUIT UNDER THE SECTION. 

34. DECISION UNDER THE SECTION, 
WHETHER OPERATES AS RES 
JUDICATA. 

TOPIC INDICATOR 

Court not competent to take action 
under the section unless a regular 
suit is filed — See Notes 1 and 6. 

Court-fee — See Note 1. 

Court’s power to add parties — See 
Notes 21 and 24. 

Devolution of trust properly — See 
Note 3. 

Dispossession of manager of temple 
on Stale land by executive order 
— See Note 1. 

Jurisdiction after scheme — See 
Note 17. 

^Iutls — Sec Note 3. 

No relief against some of defendants 
— Sec Note 9. 
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coie-Cochin. Of these Jammu and Kashmir, Mysore, Rajasthan and Travan- 
core-Cochin (Kerala) are full-fledged States now. Hyderabad is a part of 
Andhra Pradesh, Madhya Bharat that of Madhya Pradesh Stale; Pepsu of 
Punjab and Saurashtra that of Gujarat State. 

[e] Ss. 92 and 93 cease to apply to Hindu Religious Institutions and Endowment.s in 
Tamil Nadu — see Madras Act 22 of 1959, S. 5 (e) (w.e.f. 1-1-1980). Said sections 
cease to appl> to charitable institutions and Hindu religious institutions and endow- 
ments in Andhra Pradesh — see Andhra Pradesh Act 17 of 1966, S. 110(e) (w.e.f. 
28-1-1967). 

For institution of suits for relief under S. 92 without obtaining prior consent by the 
Wakf Board, in U.P., .see U.P. Muslim Wakfs Act, 1960, S. 64 and U.P. Gaz., Ext., 
dated 3-9-1960. 

Section 92 does not apply to public trusts in Maharashtra and Gujarat — see Bombay 
Act 29 of 1950, S. 52. 

Section 92 ceases to apply to public trusts in Rajasthan — see Rajasthan Act 42 of 1959, 
S. 44 (w.e.f. 1-7-1962). 


STATE AMENDMENT 

Uttar Pradesh 

In S. 92, in sub-sec. (1), after clause (b), the following shall be added as a 
new clause (bb): — 

“(bb) for delivery of possession of any trust property against a person who 
has ceased to be trustee or has been removed.” — U.P. Act 24 of 1954, 
S. 2 and Schedule, item 5, entry 5 (30-11-1954). 


Section 92 — Topic Indicator (contd.) 

Power to trustee to deal with endowed 
property — See Note 16. 

Relators — If can appeal — Sec 
Note 81. 

Homilly’s Act — See Note G. 

Scheme lor Mahomedan Mosque — 
See Note 17. 

Suit against strangers to trust for 
declaration and possession of trust 
prupcrlv — See Notes 1, 7 and 
24. 

Suit against trespassers — See Notes 1 
and 21. 

Suit for administration of public chari- 
table trust registered under Com- 
panies Act — See Note 1. 

Suit to enforce private rights — See 
Notes 1 and 5. 

Suit to remedy infringement of indivi- 
dual right in public trust — See 
Note 5. 

Suit to remove trustee for illegal 
alienation impleading alienee — 
See Notes 8 and 24. 

Trustee de son tort — See Notes 3 and 
24. 

Trust denied — Whether section ap- 
plies — See Notes 3, 4 and 10. 

Trust not carried out — See Note 7. 

Vague trust — See Note 3. 

Validilv of section — See Note 1. 

1. AppUcablltly, object and scope. — 

(1) The main purpose of Section 92 
(1) is to give protection to public trusts 
of a charitable or religious nature from 
being subjected to harassment by suits 
being flled against Ihem. AIR 1966 SC 
878 (881); (1966) 2 SCR 151. 


(2) This section is intended to be an 
exhaustive statement of the law appli- 
cable to cases in which there has been 
a breach of trust in relation to a public 
trust (whether express or constructive) 
of a charitable or religious nature. AIR 
1955 Bom 55 (58) * AIR 1922 All 349 
(351, 352): 44 All 622 (DB). 

(3) The real test for the applicabilily 
of the section is to see whether the suit 
is fundamentally on behalf of the public 
for the vindication of a public right and 
in order to apply the test the Court 
must look to the substance and not to 
Ihe form of the suit. AIR 1927 Mad 338 
(339) • AIR 1935 Mad 855 (866) • AIR 
1940 Pat 425 (428, 429) (DB) * AIR 1926 
Mad 1029 (1030). 

(4) The allegations in the plaint as 

originally laid must be looked into lo 
find oul whether the suit would come 
within the mischief of Section 92. Where 
all the three elements necessary to bring 
the suit within Ihe mischief of Section 92 
were there in the plaint as originally 
laid, the withdrawal of Ihe offending 
prayer, namely the prayer coming within 
one of the sub-clauses (a) lo (h) of S<^- 
tion 92 at a later date will not save Ihe 
.suit from the mischief of Section 92. 
AIR 1963 Ker 191 (193): 1962 Ker LT 662. 
(AIR 1933 Pal 246. Distinguished.) AIR 
1936 Bom 412 and AIR 1939 Sind 13 and 
AIR 1940 Bom 242, Rel. on.) * AIR 1966 
J and K 31 (34): 1966 Kash LJ lOo. 

(Averments in the plaint as a whole and 
nol in written statement to be consider- 

6d«) 

(5) A suit which satisfies all the con- 
dllion.s of Ihe .section cannot be taken oui 
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Seelion 92 — Note 1 (conid.) 

<>l Uie scope of the seelion inerelv by 
lljc lact Dial claims Itir reliefs other than 
those described in the section are also ad- 
ded therein. AIR IH.W Rom 153 (157) : 

ILR (1953) Bom 271 (J)B) • (1894) 27 Cal 
418 (420) (DR) * AIR 1921 Mad 503 (565. 
566) (UR). 

(6) Where persons in maiiaj^emeni of 
a Dharinashala (emple and shops on 
hmd belonciii" to Stale are dispossessed of 
the said properties bv an executive order, 
such an exeiiitive action is destructive of 
basic principles ot rule of law. Tlie pro- 
per course is bv a suit under S. 92 Civil 
I*. C.. even if tiiose persems claim adver- 
selv to the trust. AIR 1961 SC 1570 (1574, 
1575) : 11962) 2 SCR 09. 

(7) Where an order under Section 5 of 
1 lie CliaiilabU' and Ridij'ious rrusts Act is 
not complied with, bv virtue of S. G of the 
Act a suit lor any of the reliefs mention- 
ed in this section, may be instituted with- 
out the previous sanction of the Advocate- 
(ieneral. .\IR 1933 Mad 854 (854) : 57 Mad 
153 (DB). 

(8) Wlien lliere is no dispute which nor- 

mallv calls lor adjudication bv way of 
suit, S. 7 of I’he Charitable and Religious 
Trusts Act is the more appropriate pr<ivi- 
sion of law. (1957) 99 Cal L Jour 161 

(164). 

(9) This section applies to all Courts 
iiuludinc the Cbailered High Courts. AIR 
1955 Rom 55 (58). 

(10) Tile section is not bit by Art. 14 
of the Constitution of India. .AIR 1955 Raj 
166 (167): ILR (1955) 5 Raj 324 (DB). 

(11) Amendment of Scheme of trust — 
Application maintainable under S. 151 — 
Relief for removal of trustee can also be 
included provided prior sanction of Advo- 
cate General under S. 92 has been obtain- 
ed. AIR 1966 All 509 (510). 

(11-A) As the very basis of a suit under 
S. 92 Is the existence of a public charil- 
al>le trust, it cannot be said that an issue 
as to whether there is a public charitable 
trust or whether the property is private 
property is merely an incidental issue or 
a mere argument leading up to the final 
decision. Unless the Court decides that 
there i.s a public eharilable trust, it would 
have no jurisdiction under S. 92 and 
the plaintiff cannot obtain any of the re- 
liefs which he .seeks. Therefore, an issue 
tried in a .suit under S. 92 with regard to 
the nature of properly would operate as 
res iudicala in a siibsequcnl suit filed bet- 
ween the same parties. AIR 1959 Bom .396 
(399) : 60 Bom LR 1273. 

(12) Consent under Sec. 399. Companies 
Ad (1956) — Has no analogy with con- 
sent of Advocate General under S. 92. Civil 
P. C. (1965) 69 Cal W.N 137: (1965) 35 
Com Ca.s 187. 

(13) For S. 92 to apply all the three 
conditions enumerated under S. 92(1) 
must co-exist, i.e.. there must be on ex- 
press or constructive trust for public pur- 
poses of a charitable or religious nature; 

[Vol. 2.] 3 A. M. 66 


tlierc mu.st be an ailcgutioii of breach of 
trust or tlie direction of the Court .should 
he deemed necessary for the administra- 
tion *..1 such (rust: and the suit should 
have a prayer for any one of the reliefs 
mciili<mod in suh-cls. (a) to (h) in Cl. (1) 
ol S. 92. It any one of these conditions is 
not existing then the suit will not come 
within the mischief of S. 92. AIR 1963 Ker 
191 (192): 1962 Ker LT 662 1968 All LJ 

10/9 (1>B). (Section applies to defence.) 

(14) Suit under S. 92. C. P. Code — 
Some reliefs outside scope of S. 92 — Court- 
fee chargeable on those reliefs have to be 
paid — Suit against trustees and legal re- 
presentatives of a deceased trustee for 
damages to trust property and rendition 
of account — Damage claimed and bal- 
ance after account.s valued by plaintiffs 
Ihem.selves — .No allegation of dishonesty 
and malversation — Held the plaintiff 
iiiusi pav ad valorem court-lees. AIR 
1964 Madh Pra 259: 1964 MPLJ 758. 

(15) Suit for due administration of pub- 
lic charitable trust registered under Com- 
panies Act — Jurisdiction of Civil Court 
lo entertain suit not ousted. AIR 1963 Mad 
387 (.389) : (1966) 2 Mad LJ 56 (DB). 

(16) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Ss. 73. 25 and 19 

— Alienation of immovable properties of 
public deities by Marfatdars — Suit by 
memheis of public to set aside alienation 

— Direct approach to civil Court ignor- 
ing provisions of S. 25 is barred by Sec- 
tion 73. AIR 1965 Orissa 76: 30 Cut LT 
I 1 • 

(17) Proceedings under Sec. 142 of the 
.Sikh Gurudwaras Act — Are analogous to 
those under S. 92. C. P. Code. AIR 1967 
Piini 272 (277): ILR (1967) 2 Puni 494. 

(18) Bihar Hindu Religious Trusts Act 
(1 of 1951) is not bad on ground of extra- 
territorial operation because it takes trusts 
ill Bihar out of purvjew of S. 92, Civil 
P. C. AIR 1959 SC 1073 (1079 to 1081) : 
(1959) Supp (2) SCR 624. (AIR 1954 Pat 
262. Reversed.) 

(19) In effect. S. 55(1) of Wakf Act 
(19.54) engrafts an exception to S. 92 of 
Civil P. C. and S. 14 of Religious Endow- 
ments Act. AIR 1964 Mad 247 (250, 261); 
(1963) 1 .Mod LJ 281 (DB). 

2. Retrospective operatloo. — (D This 

section deals with the right of suit (which 
is a substantive right) as well as with 
procedure. (1910) 5 Ind Cas 515 (517) 

(DB) (Mad.) ' 

(2) In so far as the section affects 
rights of suit it will not have a retrospec- 
tive operation, but will have such opera- 
lion so far as it affects procedure. AIR 
1942 Cal .343 (348) : ILR (1942) 1 Cal 211 
(DB) * AIR 1914 Mad 593 (594) ; 37 Mad 
184 (DB) • AIR 1928 All 660 (662) : 51 
All 30 (DB). 

3. Trust whether express or eonstnic- 
live, for public purposes of a religious or 
eharilable nature, neces.sary. — ( 1 ) This 
section deals with completed trusts. AIR 
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1917 Mad 1008 (1008) (D13) AIR 1926 
Pat 321 (326) : 5 Pat 539 (DB) ♦ (1904) 
1 All L Jour 26 (28) * AIR 1938 Bom 471 

(476) (DB). 

(2) The section does not apply where 
there is no trust, express or constructive, 
lor public purposes of a charitable or re- 
ligious nature. AIR 1922 PC 253 (256) : 
49 Cal 459 : 49 And App 100 * AIR 1929 
PC 27 (29) * AIR 1957 Mad 735 (736) ♦ 
AIR 1923 All 247 (248) (DB) * AIR 1916 
Bom 281 (282) : 40 Bom 439 (DB) ♦ AIR 
1927 Oudh 604 (604) (DB). 

(3) A suit for deciding solely whether 
a trust exists or not is outside the scope 
of the section. AIR 1941 Cal 68 (72) (DB) 

• AIR 1926 Pat 321 (326) : 5 Pat 539 (DB) 

* AIR 1930 Cal 787 (795) : 58 Cal 474 

(DB) • AIR 1925 All 683 (685, 686) : 47 
All 770 (DB). 

(4) In order that the section may apply, 
the trust must be a public one. AIR 
1951 Pat 340 (347) : 28 Pat 890 (DB) • 
AIR 1957 Andh Pra 10 (II) * AIR 1942 
Cal 343 (346) : ICR (1942) I Cal 211 (DB) 
•AIR 1923 Mad 376 (383) : 46 Mad 303 
(DB) • AIR 1934 All 315 (317) (DB) * AIR 
1934 PC 230 (234) : 61 Ind App 405 ; 58 
Mad 91 • AIR 1936 Mad 449 (460) (DB). 


(5) In the case of public trust the bene- 
ficial interest is vested in an uncertain 
and fluctuating body and the trust itself 
is of a permanent character. AIR 1952 
Trav-Co 323 (325) : ILR (1951) Trav-Co 
543 (DB) • AIR 1957 SC 133 (136): 1956 
SCR 756 : ILR (1957) 1 All 171 • AIR 
1950 All 62 (66) (DB) * AIR 1942 Cal 343 
(349) : ILR (1942) 1 Cal 211 (DB) * AIR 
1922 All 619 (520) (DB). 

(6) Section 92 relates to those charities 
only in which the public are interested. 
The endowment must be for a public pur- 
pose of a charitable nature and the bene- 
ficial interest must be vested in the public 
in general or a considerable section there- 
of. The distinction between a private and 
public trust is that whereas in the former 
the beneficiaries are specific individuals in 
the latter they are the general public or 
a class thereof. While in llic former the 
beneficiaries are persons who are ascer- 
tained or capable of being ascertained, in 
the latter they constitute a body which is 
incapable of ascertainment. AIR 1967 Andh 
Pra 181 (182) • AIR 1960 Cal 558 (560). 
(Public trust — Will creating private re- 
ligiou.s trust as well as public charitable 
trust — Sub.stanlial income of trust pro- 
perly to ho spent on public charity — Case 
is not outside S. 92.) 


(7) The fact that the uncertain and flu- 
r.liinting body is only a section of the pub- 
lic or caste will not detract from the 
nublic character of the trust. AIR 1957 SC 
133 (137) : 1956 SCR 756 : ILR (1957) I 
All 171 • 1954 Ker L Tim 666 (668. 669) 
^ --- Mad 220 (221) * AIR 

: ILR (1942) 1 Cal 211 
Pat 33 (51) : II Put 


(DB) * AIR 
1942 Cal 343 
(DB) • AIR 


1953 

(349) 

1932 


088 (DB) * .\IR 1931 All 212 (214) : 53 
All 422 (DB) * AIR 1938 Bom 471 (473) 
(DB). 

(8) In order to determine whether a par* 
ticular trust is a public trust within the 
meaning of S. 92 one has to see whether 
the beneficial interest is vested in an un- 
certain and fluctuating body of indivi- 
duals and whether the trust is of a perma- 
nent character. Even though the pro- 
perties were to be used for the benefit of 
a particular institution, if there was a 
public user, the trust would become a 
public trust. Other well-recognized tests 
to determine a public trust are; 

(i) The nature of the object and pur 
pose of endowment, that is, whether it is 
open to the public generally or not. 

(ii) The authority of the donor to 
derive funds. 

(iii) The existence of any reversionary 
right in the donor, and 

(iv) The user by the public. AIR 1961 J. 

& K 42 (43, 44) • AIR 1952 Orissa 203 and 
AIR 1938 Bom 471 and AIR 1919 Lah 190 
and AIR 1915 All 69 and AIR 1942 Cal 343 
and AIR 1948 PC 214, Relied on. •AIR 
1963 Ker 191 (192): 1962 Ker LT 662. 

(Paragraph 1 of the plaint alleged that 
the Kadeesa Church at Kuy<iiiikuiam be- 
longed to the Jacobite Syrian Community 
at Kayamkulam. There was the further 
allegation in the same paragraph that the 
Church was bound by a trust in favour of 
the Jacobite Syrian (Community subject to 
the spiritual supremacy of the Patriarch 
of .\ntioch: 


Held, that these allegations prima facie 
showed that the Church was a public 
trust, because the beneficiaries of the trust 
formed a section of the general public.) 

(9) In order to create a trust there 
must be a dedication for the purposes of 
the trust. Whether in any particular case 
a property has been validly dedicated to 
a public, religious or charitable trust is 
a question of fact to be determined by 
a reference to the terms of the docu- 
ment of dedication where there is one, 
or, where there is no document or the 
terms thereof are ambiguous, to the user, 
treatment, surrounding circumstances and 


ilso the feelings and sentiments of the 
eligious community to which the par- 
ies belong. AIR 1957 SC 133 (142): 1956 
>CR 756: ILR (1957) 1 All 171 • AIR 
.957 Bom 168 (169); ILR (1957) Bom 
)25 (DB) * AIR 1957 Cal 11 (15) (DB) 

■ AIR 1956 Nag 257 (259): ILR (1956) 
s’ag 659 (DB) • AIR 1947 PC 88 (90) • 
1905) 32 Cal 129 (141): 31 Ind App 203 
PC) * AIR 1951 Pat 340 (344): 28 Pat 
190 (DB). (Terms of the document.) • 
UR 1940 PC 7 (10): 67 Ind App 1: ILR 
1940) Kar PC 25: 15 Luck 1. (Do.) • 

VIR 1918 Oudh 207 (208) (DB). (Deed 
)f endowment silent as to nature ^ 
rust.) • AIR 1953 Bom 153 (160): ILR 
1953) Bom 271 (DB). (User.) • AIR 19o3 
:al 716 (716). (Do.) * AIR 1950 Nag 215 
221): ILR 11950) Nag 1 (DB). (Treat 
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Section 92 — Note 3 (could.) 
mcnt.) ♦ AIR 1920 Mad 42 (43. 52. .53) 
iFI3). (Do.) * AIR 1952 Orissa 203 (206): 
ILR (1952) Cut 81 (DB). (Surrounding 

circumsl.inces.) • (1913) 20 Ind Cas 295 
(296): 1913 Pun Re No. 38. (Feelings and 
*enliments.) • AIR 1907 Andh Pra 181 
(183). (Dedication — Cattle drinking 
water at tank during summer or at other 
limes — Inleience cannot be drawn 
that tank w'as dedicated lor use of cattle.) 
‘ AIR 1908 Raj 314 (319): 1908 Raj LW 
347. (Dedication of garden lor public 
purposes — Within sucli garden a 
chalri of an idol, a public well, a dharm- 
shala lor use of sadiiu.s and a kitchen — 
L ser of entire urea fur u long time for 
common good — Presumption that 
enlire area is a public trust.) 

(10) In order that tiie dedication 
niighl be u valhl one, it is essential that 
its objects and purposes sliould not be 
vague or opposed to law. AIR 1948 East 
Punj 49 (54) (DB) * AIR 1942 Bom 291 
1295) (DB) * 11899) 23 Bom 725 (735): 
20 Ind App 71 (PC). 

(11) The mere tact that some provi- 
sion is made for the muinlenanec ol the 
grantor’s kindred and descendants will 
not render the waqf invalid. AIR 1938 
PC 184 (187): 05 Ind App 198: ILR 
(1938) Lah 383: 32 Sind LR 749. 

(12) In cases of dedication of the coin- 
pletest character to a Hindu idol, the 
idol is regarded as a juridical person 
cap.'ible of holding property, but in dedi- 
cations of every kind the possession and 
management still belong to the trustees 
or shebait in whom is vested the right 
to sue lor the protection of the property. 
(1905) 32 Cal 129 (140, 141): 31 Ind 
App 203 (PC). 

(13) A “constructive trustee” would 
include a trustee de son tort who has 
without title taken upon himself the 
character of a trustee. AIR 1946 Nag 
401 (415) :ILR (1946) Nag 518 (DB) • 
AIR 1942 Cal 343 (346): ILR (1942) 1 
Cal 211 (DB) • AIR 1940 Pat 425 (429) 
IDB) • AIR 1925 Mad 212 (213) (DB) 

• (1906) 33 Cal 789 (806, 807). 

(14) A constructive trustee would in- 

clude a person, who. though not a trus- 
tee de soil tort, holds a fiduciary position 
whose obligation in such capacity can 
be enforced in a Court of law. AIR 1953 
Cal 716 (716) • AIR 1924 Bom 193 (201, 
204) (DB) • AIR 1921 Mad 479 (479) 

(DB) • (1906) 33 Cal 789 (805, 806) • 

AIR 1965 Andh Pra 143 (156, 157): 
(1904) 2 Andh WR 197. (The expression 
trustee' used in Section 92 of the Code 
IS comprehensive enough to include not 
only trustees but also those who are 
liable as if they are trustees. In a suit 
under Section 92 of the Code, the trust 
properly is the subject-matter of the 
suit. The Court may, for the purpose of 
enabling the Receiver to take possession 
and administer the nroperly, by order. 


remove any person from posse.ssion or 

custody oi the property.) 

(15) Suit for removal of trustee and 
appointment of new trustees — Public 
trust — .Appointment ol interim receiver 
— Court is required to consider whe- 
tlier there hu.s been occasion for it to 
appoint a receiver during pendency of 
the suit — Receiver can be appointed 
when the Court finds that the alFairs 
ol the Tiusl have come to a standstill 
by virtue ol no constituted Managing 
Committee to undertake alTairs of the 
trust. AIR 1959 Bom 275 (279): 60 Bom 
LR 060. 

(16) The question whether the head 

ol a mult liolds tlie mull properties as 
a life tenant or as a trustee must de- 
pend upon the conditions on which they 
were given or which may be inferred 
from usage and treatment. AIR 1941 PC 
130 (132): 08 Ind .App 130: ILR (1941) 
Kar PC 176: 21 Pat 96 (1910) 33 .Mad 

205 (272, 277) (FB). 

(17) The head of a mull is not a 
trustee” but is answerable as a trustee 

for its administration. AIR 1941 PC 130 
(132); ILR (19-11) Kar PC 176: 21 Pat 
96: 68 Ind App 130 * AIR 1941 PC 1 
ILR (1941) Mad 175: ILK (1941) 
PC 1: 67 ind .App 448 * AIR 1922 
123 (126): 48 Ind App 302: 44 Mad 


(3): 

Kar 
PC 
831 

567. ' 

(18) 'Political purpose' in the sense 
of propaganda for achievement of poli- 
tical obleclive, whether a charitable pur- 
pose, as being one for advancement of 
an object of general public utility with- 
in Section 9 (4) — Trust deed to carry 
out wishes of Lokmanya Tiluk as ex- 
pressed in his will relating to Kesari 
Printing Press Newspaper trust for 
spreading political education through 
newspapers Kesari and Maliaratta) to 
make people alive to their political rights 
and to arouse them to demand changes 
in structure of administration — Con- 
struction — Kesari and Mnharatta Trust 
held as ‘public' trust as defined in the 
Act. AIR 1962 SC 1589 (1602, 1603): 
(1963) 2 SCR 625. 

(19) Public Trust — Construction — 
Trust for Samaradhanai — Powers of 
Court — Relief can be granted even in 
case of private trusts. AIR 1960 Mad 467 
(474) (DB). 


(20) Public trust — Cosmopolitan 
institution — Sri Mathrubhutheswara 
Shrine in Sri Ramanasramam is not tem- 
ple within Section 6 (17) of Madras 

Hindu Religious & Charitable Endowments 
•Act — Fit case for framing scheme under 
Section 92, C. P. Code. AIR 1961 Mad 
265 (274): (I960) 2 Mad LJ 121 (DB). 

4. In cose of alleged breach of trust 
or where the direction of the Court Is 
deemed necessary for administration. — 
(D A suit under Section 92 can only be 
instituted on the ground either that 
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there has been a breach of trust or that 
the direction of the Court is deemed 

necessary for the administration of the 
trust. AIR 1962 SC 14S (144): 1952 SCR 
513 ♦ AIR 1942 Rom 125 (128): ILR 

(1942) Rom 29.1 AIR 1937 Cal 57 <80): 

ILR (1937) 1 Cal 515 (DB) • AIR 1938 
Mad 999 (1004): ILR (1939) Mad 121 
(DR) * (1900) 24 Rom 170 (181) (DB) * 
AIR 1932 Rom 65 (65) (DB) * AIR 1919 
Cal 179 (180) (DB) * AIR 1939 Mad 757 
(760, 762) (DB) • AIR 1968 Punj 463 
(466): 1968 Cur LJ 480 (DB). (To in- 

voke iurisdictinn of Court plaint must 
allege eitlier breach of trust or necessity 
of direction of Court — Allegations in 
plaint give jurisdiction to Court — • Once 
Court has jurisdiction proof of allegation 
of breach of trust is not necessary as 
(‘ondition precedent for grant of any 
relief contemplated bv Section 92.) * 
(1967) 11 Law Rep 313 (DB). (Where in 
a suit under Section 92 of the C. P. 
Code brought against some of the defen- 
dants who were not trustees on the 
allegations that some of them had coni- 
mitled a theft of the idol and the trial 
Court dismissed the suit on the ground 
that the theft was not proved. 

Held, that the finding regarding the 
theft could not be properly recorded in 
the suit. However as the evidence dis- 
closed a sorrv spectacle in regard to the 
administration of the temple and its 
management a direction of the Court for 
proper administration of the temple had 
to be issued, irrespective of the truth of 
the allegation of plainlifTs regarding theft 
of idol bv some of llie defendants. Thus 
there ought to be a decree in the suit 
for the preparation of a scheme for the 
proper administration of the trust.) * AIR 
1961 Cal 411 (419). (When the material 
allegation in the plaint on which the 
cause of action is based, is that the 
appointment of the trustee is invalid, 
.suit for removal of the trustee is outside 
S. 92.) 

(2) A trustee selling up an adverse 

title of his own in Ihe trust properties is 
gulllv of a breach of trust, within the 
meaning of the section. AIR 1922 PC 
325 (332): 4.5 Mad 505: 49 Ind App 237 
• (1012) 17 Ind Cas 779 (780) (DB) 

(Rom). , ... , 

(3) Where a trust is partly public and 

partly private and a breach of trust is 
alleged in regard to the purposes of the 
trust which are of a private character, 
thi-s section does not apply, AIR 1933 
Hang 254 (258): 1939 Rang LR 140 (150). 


(4) The mere appoinlment of a mut- 
wulH is not such a "direction” as is con- 
templated bv the section. AIR 1947 Nag 

31 (33); ILR 046. 

(5) The section contemplates coses 
where the direction of the Court may 
he necessarv even though there has been 
no breach of c%\yress or constructive 


trust. (19.50) 28 Mvs L Jour 171 (176) 

|1)R) * AIR 19.34 Rom 26 (27, 28) (DB). 

(6) Applicability and scope — Suits 
by Temple against several parties chal- 
lenging alienations efi'ected by previous 

trustees — Maintainaliilily — Question 

of jurisdiction not pleaded by defendants 
— Power of trial Court to decide. ILR 
(1958) Mys 7.36. 

5. Suit nitisl be in a represenlalive 
eapoeily ou behalf of Ihe public. — (1) 
Section 92 applies only where the suit 
brought is representative in its nature. 

ILR (1954) 6 .Assam 361 (364) (DB) * 

AIR 1940 Cal 376 (377) (DB) • AIR 1917 
Mad 389 (390): 40 Mad 110 (DB) * ILR 
(1964) 2 All 191. (Reversed on another 
point in AIR 1969 SC 135.) 

(2) Where a person sues to remedy a 

particular infringement of his individual 
right in a public trust, the suit is not 
within the section. .AIR 1945 All 69 (70): 
ILR (1944) All .561 (DB) * (1906) 33 
Cal 789 (807) * AIR 1922 Mad 17 (21): 
45 Mad 113 (PB) • AIR 1931 Lah 727 
(728) (DR) * AIR 1931 Nag 198 (199, 

200): 27 Nag LR 299 * AIR 1939 .Mad 
757 (7.59): 1939 Mad WN 418 (420) 

(DR). 

(3) Obie<’t of the section is not to 

determine the connicting rights of pri- 
vate individuals but to devise the method 
for fully carrying out the purposes of 
the trust. AIR 1916 PC 132 (136): 43 

Cal 1085: 43 Ind App 127. 


(8) The right of the plaintiff to be him- 
lelf a trustee or to share in the manage- 
nent of the trust or to see that certain 
rusts are managed bv persons entitled 
o manage tlieni. are all individual rights, 
ho enforcement of which fails outside 
lie scope of the section. .AIR 1922 .All 

44 All 721 (DB) * AIR 1931 
(802): 54 Mad 1011 (DB) • 

Rang 322 (324): 9 Rang 459 • 
Lah 869 (874) (DB) • AIR 1947 
(22): 21 Luck 539 (DB) • 

Cal 376 (377) (DB) • (1906) 
(808) * AIR 1919 All 3.35 
* AIR 19.39 Mad 594 (594). 


,99 (.5001 
d.ad 801 
HR 1931 
HR 19.38 
)ijdh 17 
HR 1940 
(3 Cal 789 
.3.30) (DB) 


(5) Where a person whose individual 
ights are afiecled sues a trustee for 
“liefs specified in the section, the suit 
; nevertheless one which is not govern- 
cl by the section. AIR 1943 Mad 406 
469): ILR (1943) Mad 619 (FB) * AIR 
958 Mys 28 (31): ILR (1957) Mys 130 
DB) • AIR 1957 Andli Pra 964 (965) 

.IR 1954 Trav-Co 51 (.52): ILR (1953) 
rav-Co 112 (DB) * ILR (1954) 6 Assam 

61 (364) (DB). * 

(6) One trustee suing his VJ i 

or accounts sues only in his individual 
apacilv and the suit will, consequent v. 
,e outside the .scope of the section. Ain 

943 Mnd 4fir> (409): ILR ('9^3' *‘'“0 

AQ * \IR 1922 Mnd 17 (lo, 

Z 45 Mad 113 (FB) • AIR^^1938 Mad 
12 (94): ILR (19.38) Mad 39 (DB) AIR 
969 Delhi 75 (79) * AIR 1963 Pimi 187 

192): 65 Puni LR 236 (DB). 
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[But see AIR 1940 Bom 351 (356) • 

(1892) H> B(.in 626 |628, 629) * AIR 

1918 Bom 134 (136); 42 Bom 742 (UB) 
• AIR 1921 Bom 518 (519) (DB).] 

(7) The mcie lact tliat the piainlifTs in 
a suit are trustees will not necessarily 
prerlucle the application ot the section if 
the reliefs sougiit iclalc not to the per- 
sonal riehls of tlie trustees hut to the 
advancement of the interests of the insti- 
tution itself hv securins more efficient 
manuffoment. AIR 1935 Mad 855 (856) * 
AIR 1952 Trav-fo 323 (326i: ILR (1951) 
Trav-CiJ 543 (DB). 

(8) Scope — Suit hv an idol for decla- 

ration of title and possession of properly 
from a person in illegal possession — 
Section 92 is no bar — I'ven worshipper 
ran sue when cause of action is due to 
shebait acting advcrsciv. AIR 1967 SC 
1044 11046. 1047); (1967) 2 SCR 618 * 

AIR 1965 Madh Pra 3 (3): 1964 MPLJ 

843. (Suit bv an idol for possession of 
its properly or properly it claims as its 
own — Section does not apply.) 

(9) Suit bv trustee against stranger lo 

rccoxer trust property — Section does 
not apply — Suit is maintainable even 
without the consent of the Advocate- 

General. AIR 1964 Pun| 426 (4261: 1964 
Cur U 222. (AIR 1941 PC 1 and AIR 1944 
Cal 163, Rcl. on.) 

(10) Properly dedicated to Mosque — 

Properly in possession of wife of deceas- 
ed executant of wakf — Wife has no 
right lo occupy the properly and she is 
only a stranger — Suit bv plaintiff-mos- 
que lo recover posso.ssion — Section 92 

has no application and consequently con- 
.sent of Advocate-General for filing of 

suit not necessary. .MR 1969 Mys 103 
(111): 16 Law Rep 271. 

6. Who can sue — “Two or more per- 
sons basing an Interest In the trust.” — 

(I) Unless a person, other than the Advo- 
catc-Gcnerai, desiring to institute a suit 
under this seclinn, lias an interest in the 
trust even the written consent of the 
Advocate-General will not be of anv 
avail. AIR 1948 East Piinj 49 (57) (DB) • 
AIR 1957 Mad 597 (599) • AIR 1924 PC 
221 (223): 47 Mad 884: 51 Ind App 282. 

(2) The interest required under this 
•section must be a clear interest in the 
particular trust over and above that 
which men may be said lo have by 
virtue of their religion. It must be a 
real, substantive and an existing interest 
and not merely a remote, fictitious or a 
contingent one. though it need not be a 
direct interest in the sense that only a 
beneficiary can instilute a suit. .AIR 1950 
All 62 (65) (DB) • AIR 1942 All 315 
(317, 318) (DB) * AIR 1919 Mad 384 
(396): 42 Mad 360 (SB)* AIR 1924 PC 221 
(224): 51 Ind App 282: 47 Mad 884 • 

AIR 1923 I.nh .518 (519) (DB) * (1897) 
24 CnI 385 (390) (DB) * AIR 1927 Mad 
402 (464): 60 Mad 726 (DB). 


(3) It is not necessary that the plain- 

lift's should prove that they have interest 
ill every part of the properly comprised 
in the trust. If anv item of property is 
not subject lo the trust it would be ex- 
cluded irom the operation of the de- 
cree. AIR 1952 Trav-Co 1.34 (135): ILR 

(1952) Tniv Co 83 (DBl. 

(4) Whether a person has an interest 

in a parlicular trust has to be deter- 
mined on the facts bearing on the rela- 
tion o| the person to the trust with refer- 
eme to wliich the suit is brought. AIR 
1953 Trav-Co .390 (391); ILR (1952) Trav- 
Co 781 * AIR 1942 All 315 (317) (DB) * 
AIR 1921 Mad 563 |,')64) (DBl ♦ AIR 
1068 Rai 314 (320i: 1968 Raj LW 347. 

(Persons who, not only made contribu- 
tion or oftering-s but devoted their lime 
and energy tor the prescrx’ation of trust 
pr<>pcrty. arc persons interested in the 
trust within the meaning of Section 92.) 

(5) The founder and his representatives 

or persons of same sect and form of reli- 
gious worship as (hat of the founder of 
Ihe leligious endowment for carrying on 
l4ie sectional worship, so also persons 
who have roniribuled to the funds of a 
trust, or who have devoted time and 
energy to the affairs of the trust are per- 
sons having interest in the trust. AIR 
1944 All 1 (31 ; ILR (1944) All 20 (DB) 
* AIR 1921 .Mad 56.3 (564) (DB) • AIR 
1924 PC 221 i224i: 51 Ind App 282: 47 
.Mad 884 • AIR 1935 Pal 111 (115): 14 

Pal 379 (DBl • AIR 1925 Mad 1011 
(1012) (DBl * AIR 1932 All 701 (709) 

(DB) • AIR 1920 Mad 238 (240) (DB). 

(6) Trustees of the (rust are within 

the section. .MR 1925 Mad 820 (821) 

(DB) • AIR 1935 Mad 855 (856). 

(7) Actual worshippers at a temple 

or mosque have an interest in the trust. 
AIR 1956 All 207 (210) * (1948) 63 M>'s 
IICR 133 (137) (DB) • AIR 1921 PC 84 

(86): 48 Ind App 1; 44 Mad 283 • (1897) 
24 Cal 418 (427) (DB). 

(8) A suit under this section must be 

instituted bv two or more persons hav- 
ing an interest in the trust. AIR 1942 
Boin 125 (T28i: ILR (1942) Bom 293 * 

(1908) 10 Bom LR 87 (88) (DB). 

(9) The fact that two persons arc 

father and son and members of a joint 
Hindu family would not convert them 
into one persfui for the purposes of this 
section. AIR 1944 All 1 (3): ILR (1944) 

All 20 (DB). 

(10) Nature of interest — Institution 
running a free kitchen serving free food 
to visitors — Residents of Ihe village 
where such food is served do not have 
anv interest entitling them to file suit 
under Section 92 — Institution proved 
to he meant for Ninnala Sadhus — Plain- 
lift's ns lambardars and followers of Sikh 
religion cannot be said to Iiave interest 
entitling them to file the suit, as Nirmala 
Sadhus are not Sikhs — Even in their 
capacity as lambardars they cannot be 
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said to have such interest. AIR 1967 SC 

1415 (1417, 1418): (1967) 2 SCR 739. 

7. Tbe suit -must 'be for one of the 
reliefs specified in the section. — (1) The 
section is limited in its application to 
suits for reliefs specified in the section. 
AIR 1952 SC 1 13 (144): 1952 SCR 513 * 
AIR 1947 Nac 233 (235): ILR (1947) Nag 
819 * AIR 1935 iMad 825 (826): 58 Mad 
988 (FB). 1 

(2) Unless a suit prays for a relief 
specified in the section the section will 
not applv. (1955) 8 Sau LR 204 (207) * 
AIR 1958 Mvs 28 (31): ILR (1957) Mys 
130 (DB) * AIR 1957 Andh Pra 964 
(965) • AIR 1952 Puni 386 (386) * AIR 
1942 Cal 343 (347): ILR (1942) 1 Cal 
211 (DB) * 1941 Nag L Jour 587 (588) 
(DB) * AIR 1933 Pat 246 (247): 13 Pat 
65 » AIR 1929 Bom 153 (156) (DB). 

(3) If in substance a relief specified 

in the section is even impliedly asked 
for, the section will applv. AIR 1927 
Mad 886 (886) (DB) * (1906) 33 Cal 

789 (809. 810) * AIR 1939 Mad 102 

(105). 

(4) Each of the three conditions speci- 
fied in Section 92 must be satisfied in 
order that the suit may be filed in the 
manner provided by the section, one 
cannot evade the section simply by 
adding certain inconsequential reliefs not 
allowed by the section when the suit is 
clearly within the scope of the section. 
AIR 1960 Cal 558 (559). 

(5) Suit claiming a declaration that 
appointment of defendant trustees was 
not in accordance with will and as such 
void — Court invited to adjudicate lease 
granted by defendant trustees as void 
and make an order directing its cancella- 
tion and delivery — Injunction also 
claimed against executor and lessees — 
Held, that reliefs claimed were not pro- 
per reliefs which could be claimed under 
Section 92. AIR 1960 Cal 558 (561). 

(6) Private trust — Breach of trust or 
mismanagement on part of trustee — 
Suit can be brought in Civil Court. AIR 
1968 SC 915 (917): (1968y 2 SCR 897. 

(7) If a party intending to institute a 
suit under Section 92 of the Code, im- 
properly introduces in the plaint of the 
intended suit reliefs that are not 
permitted by the section, he can hardly 
complain that sanction, though applied 
for, ha.s been refused but the fact that 
some of the reliefs cannot be granted be- 
cause of the non-compliance with the provi- 
sions of Section 92 of the Code cannot 
disentitle the plaintiff to get other reliefs 
which can well be claimed in an ordi- 
nary suit. AIR 1960 Cal 558 (.561). 

(8) It is no doubt true that where 
the reliefs sought for in a suit fall with- 
in the ambit of Section 92 of the Civil 
Procedure Code, it will have to be struck 
off the file if the sanction of the Advo- 
cate-General has not been obtained as 


required by the law. But it is equally 

settled that where such a suit also in- 
cludes other reliefs which do not fall 

within the scope of Section 92 of the 

Code, it need not be struck off the file 
as a whole. Where the reliefs are in- 
extricably mingled the problem is certainly 
difficult in permitting the plaintiff to 
elect the relief not vitiated by the lack 
of sanction as required by Section 92. 
Where there are averments to justify the 
grant of an independent relief the Court 
may even permit amendment of the 
plaint in suitable cases. AIR 1965 Mad 
531 (531, 532): (1965) 2 Mad LJ 231. 

8. Effect of adding other reliefs. — (1) 
A suit for a relief specified in the sec- 
tion will not be taken out of the scope 
of the section merely because a subordi- 
nate or consequential relief, not specified 
in the section, is asked for in addition 
to a relief so specified. AIR 1942 Bom 
291 (293) (DB) • AIR 1925 All 683 (684): 
47 All 770 (DB) * AIR 1918 Bom 134 
(136): 42 Bom 742 (DB). 

(2) In a suit to enforce private rights 
the mere addition of a relief which is 
.specified in the section and which can- 
not be claimed by reason of the bar 
created by this section cannot vitiate the 
entire proceedings, it being open to the 
Court to permit the plaintiff to amend 
the plaint or to refuse such relief to him. 
ILR (1954) 6 Assam 361 (366, 367) (DB). 

[But see AIR 1953 Bom 153 (157): 

ILR (1953) Bom 271 (DB).] 

9. "Such further or other relief as the 
nature of the case may require.*’ — (1) 
The words "such further or other relief 
as the nature of the case mav require" 
must, on general principles of construc- 
tion, be taken to mean relief ejusdem 
generis with those described in Cls. (a) 
to (g) of the section and not one wholly 
outside thereof. AIR 1942 Cal 343 (347): 
ILR (1942) I Cal 211 (DB) • AIR 1957 
Andh Pra 964 (965) • AIR 1932 Bom 65 
(66, 67) (DB) • AIR 1928 PC 16 (18): 

55 Ind App 96: 55 Cal 519. 

(2) Though the other relief must be 
ejusdem generis with the reliefs speci- 
fically enumerated, it need not be one 
in addition to a relief which falls under 
any of the preceding clauses and which 
is claimed in the suit. AIR 1942 Cal 343 
(347): ILR (1942) 1 Cal 211 (DB). 

(3) Where in a suit filed under the 
provisions of Section 92, C. P. Code, the 
plaintiffs do not ask for any relief 
against some of the defendants the Court 
cannot pass any decree as against those 
defendants. .MR 1963 SC 309 (313): (1963) 

3 SCR 623. 

(4) Suit by trustees for eviction of 
archakas from temple lands on basis of 
title and not for framing scheme — De- 
cree for possession on proof of title 
High Court can compel trustee to pul 
ai'chakas in possession of portion of tem- 
ple lands towards their remuneration 
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only in a scheme suit — This relief can- 

not be granted in a suit for eviction. 

AIR 1965 SC 516 (521): (1964) 8 SCR 

:i47. 

10. Deelaralions. — (1) Suits for decla- 
ration that certain properties arc trust 
properties, are not within the section. 
AIR 1952 SC 143 (144): 1952 SCR 513 • 
AIR 1928 PC 13 (19): 55 Ind App 96: 55 
Cal 519 * AIR 1954 Orissa 11 (14): ILR 
(1953) Cut 578 (DHl * AIR 1953 Bom 
153 (157): ILR (195.3) Rom 271 (DB) • 
AIR 1942 Cal 1 (13): ILR (1941) 2 Cal 
434 (DBl * (1903) 25 All 631 (634) * 

AIR 1933 Pat 246 (247): 13 Pat 65 * 

(1899) 21 All 187 (188) (DB). 

(2) .Mihough a suit for declaration 
that a certain property appertains to a 
religious trust lies outside the scope of 
Section 92. still when the defendant 
denies the existence of a trust, a declara- 
tion that the trust does exist might he 
made as ancillarv to the main relief 
claimed under the section if the plaintiff 
is held entitled to it. AIR 1959 Bom 396 
(398): 60 Bom LR 1273 (DB). 

(3) A declaration mav be granted 
where it is ancillarv to the relief claimed 
in the section. AIR 1952 SC 143 (144)- 
1952 SCR 513 * AIR 1951 Mad 406 (406); 
ILR (1951) -Mad 228 (DB) • AIR 1968 
Guj 257 (262): 9 Guj LR 1002. (Suit 
under — Defendant denying that pro- 
perly in dispute was a public trust pro- 
perty — Question has to be gone Info 
— Declaration as to character of properly 
can be given only if reliefs contemplated 
under the section arc found to be avail- 
able to plaintiff — Where such reliefs 
cannot be granted and if the derision on 
the i.ssue in the suit was that it is a 
public trust property. such declaration 
cannot be given.) 

f4) A derlaration mav be granled when 
the relief claimed in the section cannot 
be granted without granting the declara- 
tion. AIR 1948 Oudh 31 (36): 22 Luck 
151 (DB) • AIR 1941 Cal 68 (72) (DB). 

(5) It is wrong to call shebaits as mere 
pujaris or archakas. A .shebait is a 
human ministrant of the deity while a 
puiari is appointed bv the founder or 
the .shebait to conduct worship. Pujari 
thus is a servant of the Shebait. Shebait- 
ship is not mere ofTicc. it is property as 
well. AIR 1962 SC 1329 (1333). 

(6) A suit against the transferees from 
the head of a math belonging to the 
Vaishnava Bairagi community for decla- 
ration that properly in their hands is 
trust property and for possession is out- 
side the scope of Section 92. All such 
suits must he instituted in the ordinarx’ 
manner and not under Section 92. AIR 
1959 Bom 491 (404. 495): 59 Bom LR 1144. 
(Where the plaintifTs sue as representa- 
Uyes of the Bairagi community and in 
efTect .seek that tl^ property should be 
restored to the Bairagi community, the 


suit is maintainable under Order 1, 
Rule 8.) 

(7) Scope of Section 50 — Suit for 
declaration that suit property belongs to 
puhlir trust and for recovery of posse.s- 
sion from alienees to whom it is sold 
in l)reach of trust — Alienees impleaded 
as party defendants — Suit maintainable 
under Section 50 — .Not barred bv Sec- 
tion 80. (1962) 3 Gui LR 843. 

11. Removing a lru.stee — Clause (a). 
— (1) The section applies to a suit for 
the removal of a trustee <le son tort or 
a (XT.son who is a de facto and not de 
jure trustee. AIR 1940 Pat 425 (428. 429) 
(DR) • AIR 1060 Cal 558 (560). 

[But sec AIR 1958 Mad 307 (308).] 

(2i A suit bv some trustees, for a 
(Ie<laration Ih.nt the appointment of the 
<lel<‘ndanl as a eo-truslee is invalid and 
for an injunction restraining him from 
interfering with their management, is a 
suit for the removal of a trustee falling 
williin this section. .AIR 1919 Mad 159 
(160»: 42 Mad 668 (DB) • AIR 1917 Mad 
214 (215. 217) (DB) * AIR 1925 Pat 644 
(5461: 4 Pat 741 (DB). 

[But sec AIR 1923 Bom 67 (68): 46 
Bnni 101 (DB).] 

(3) The guiding principle in granting 
or refusing a prayer for the removal of 
a trustee under tliis section is to see whe- 
ther in the particular case, it is for the 
welfare of the trust to do so. having 
regard to tlic original purposes of the 
trnvi. air 1944 PC 39 (41): 71 Ind App 
47: ILR (1944) Kar (PC) 193 • AIR 1925 
Mad 1011 (1012) (DB) • AIR 1935 Pat 

111 (115): 14 Pal 379 (DB) * (1899) 1 
Bom LR 743 (753) (DB) • (1961) 63 

Puni LR 117. (Religious institutions 
should he allowed to retain their im- 
partial and sacred atmosphere and they 
should not he permitted to he desecrated 
or profaned bv being dragged into nar- 
row. fractional and selfishly personal con- 
troversies influenced by power politics.) 

(1) The primary duly of the Court is 
to consider the interests of the public 
or that part of the public for whose 
benefit the trust was created. AIR 1934 
PC 53 (54) • AIR 1952 Mvs 14 (20): ILR 
(19.52) Mvs 102 (DB). 

(5) Every mistake, neglect of duty or 
inaecuraev of conduct is not necessarilv 
a ground for removal. AIR 1950 All 62 
(68. 69): ILR (1950) All 985 (DB) • AIR 
1944 PC 39 (41); 71 Ind App 47: ILR 
(1944) Kar (PC) 193 • AIR 1928 Cal 225 
(226) (DB) • (1961) 63 Punj LR 117. 
(Suit for removal of Mahant of Gurdwara 
— Allegation that he is not maintaining 
Langar — His explanation that he could 
not maintain it because he was put to 
considerable expenses on litigation initiat- 
ed bv plaintiffs — Explanation held 
fairly plau.sible and reasonable — Plain- 
litTs held could not avail of that circum- 
stance for order of his removal.) • (1959) 
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72 Mad LW 80. (Religious Institution — 
Member of Advisory Board appointed 
under Scheme — Absence from meetings 
— Order of removal by District Court 
without notice — Legality.) 

(6) Trustee asserting hostile title in 

himself to the trust properties or alienat- 
ing the same or claiming a right to 
utilise the income for his own purposes 
is sufTicient ground for ordering his 
removal. AIR 1945 Nag 64 (66): ILR 

(1944) Nag 788 (DB) • AIR 1927 Mad 
1033 (1034) (DB) * AIR 1922 PC 325 

(332): 45 Mad 565: 49 Ind App 237 * AIR 
1968 Raj 314 (320): 1968 Raj LW 347. 
(Gift of trust property bv trustee and 
not allowing passengers to stay in trust 
property is a breach of trust — Dfiath of 
trustee — After his death his legal re- 
presentatives unable to defend trust pro- 

perties — They ought to be removed.) • 
AIR 1965 Puni 260 (262, 263): 66 Puni 

LR 1050 (DB). (Shebait asserting aaverse 
title to and making unauthorized aliena- 
tion of trust property — Accounts also not 
maintained — Court can remove him 
from oflTice — Court need not prove that 
tenets of the verv institution were violat- 
ed by Shebait.) * (1961) 63 Pun LR 117. 
(Suit for removal of Mahant — Rule that 
denial of title of trust property by mana- 
ger must entail his removal — For 
ap’'lication of rule. denial must be 
actual, conscious and deliberate — Mere 
denial bv the defendant of the right of 
plaintiffs to interfere with management 
of trust properly bv the defendant will 
not attract its applicability.) 

(7) A mere assertion, that the trust 
properties are his private properties is 
not sufficient ground for removal of the 
trustee unless his attitude is unreasonable 
or mala fide, and amounting to a breach 
of trust. AIR 1956 Nag 257 (260): ILR 
(1956) Nag 659 (DB) * AIR 1041 Cal 68 
(74) (DB). 

(8) Falsification of accounts is a 

ground for removal of trustee. AIR 1922 
PC 325 (332): 45 Mad 565: 49 Ind App 

237 • (1899) 22 Mad 481 (483) (DB). 

(9) Bad character of the trustee is a 
ground for his removal. AIR 1940 PC 24 
(27): 67 Ind App 32: ILR (1940) 1 Cal 
266: ILR (1940) Kar PC 47. 

(10) Where the Court frames a scheme 
in a suit under this section, it is not 
necessary to provide therein for the 
removal of the trustees for breaches of 
trust. AIR 1926 Mad 559 (561): 49 Mad 
580 (DR) * AIR 1931 Nag 82 (82) * AIR 
1925 PC 155 (156). 

[But sec (1900) 24 Bom 45 (49) 

(DB).l 

(11) Where a scheme does not provide 
for the removal of tni.stce. an applica 
tion for the removal of the trustee is 
not the proper procedure but a suit 
under this section Is necessary. AIR 1952 
As.sam 170 (177) (DB) • AIR 1935 All 


273 (276) (DB) • AIR 1935 Sind 210 

(210): 29 Sind LR 308. 

[See also 1961 BLJR 206 (DB). (Bihar 
Hindu Religious Trusts Act (1 of 1951), 
S. 48 — Application under — Mis- 
management of properly and contraven- 
tion of terms of endowment deed — 
Shebait of public trust removed.)] 

(12) A Court has power under this 

section to remove a trustee not only 
from his temporal position as manager 
of the trust properties but also from his 
position as spiritual head where the two 
offices are inseparable or closely connect- 
ed together. AIR 1940 PC 24 (29): 67 

Ind App 32: ILR (1940) 1 Cal 266: ILR 
(1940) Kar PC 47 ♦ AIR 1966 Mad 491 
(498) (DB). 

(13) Removal of trustees — Removal 
includes dispossession of removed trustee 
from trust properly — Even before inser- 
tion of Clause (cc), Court could direct 
removed trustee to deliver possession of 
trust properly to person entitled thereto. 
AIR 1966 All 163 (165): 1965 All LJ 588 
(DB). 

12. Appointment of a new trustee ~ 
Clause (b). — (1) Under this section, 
the Court has complete discretion in ap- 
pointing any person as a trustee and in 
arranging for the management of the trust. 
AIR 1952 Mys 14 (20): ILR (1952) Mys 102 
(DB) • AIR 1950 All 109 (117): ILR (1950) 
All 1001 (DB) • AIR 1916 PC 132 (135): 
43 Cal 1045: 8 Low Bur Rul 517: 43 Ind 
127. 

(2) The duty of the Court is to ap- 

point the most suitable persons available 
ns trustees whether originally impleaded 
in the suit or not and, in doing so, it 
should take into consideration the wishes 
and rights of the founder, the past his- 
tory of the institution and the way in 
which the management was carried out 
in the past. AIR 1948 PC 214 (216) • 

AIR 1941 Bom 317 (322): ILR (1941) 
Bom 356 (DB) • AIR 1928 Mad 955 (957) 
(DB). 

(3) It is competent for the Court to 
appoint new or additional trustees though 
not in conformity with the original con- 
s!itu!i<m of the trust, if the interests of 
the trust demand it. AIR 1928 Mad 955 
(957) (DB) • (1912) 16 Ind Cas 225 (234) 
(DB) (Mad) ♦ (1937) 41 Cal WN 298 
(304) (DB). 

(4) Even if a juristic or artificial per- 

son was not recognised bv pure Muham- 
madan law. a Court acting under this 
section has power to appoint a corpora- 
tion as a mutawalli. it being a matter 
of procedure. AIR 1950 All 109 (117): 

ILR (1950) All 1001 (DB). 

(5) Scheme for management of temple 
— Plainliffs, present shebaits, though not 
dc jure shebaits acting as de facto she- 
bnits for a very long period and their 
rights in that regard not called in ques- 
\ion ever before — Thev cannot be com- 
pletely excluded from the roanagcmcnl 
of temple — Fact that the shebaits or 
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Ihcir predecessors had alienated debutlar 
properly cannot be a ground for not 
including; tlieir names in managinc; com- 
mittee as the ciuestion of title to alienat- 
ed properties cannot be decided in such 
suit. AIR 1962 SC 1329 (1332). 

(6) In a scheme for management of 
public trusts the function of appointing 
and removing trustees is a judicial func- 
tion properly exercisable by a Court of 
haw. AIR 196') Guj 181 (100): (1965) 6 

Gui LR 49. 

13. Vesting any property In a trustee — 
Clause (c). — (i) Clause (c) is not in- 
tended to cover cases in which it is 
sought to recover possession of the trust 
property by ejccllng trespassers who 
are wrongfullv in possession of it. .AIR 
1932 Rang 132 (136): 10 Rang 342 (DB). 

(2) Clause (c) does not apply to a 
rase where a claim is made for posses- 
sion of trust properties which arc in the 
hands of the alienees of the Irustec and 
the possession is asked to he delivered 
to the trustee. AIR 1953 Bom 153 (1571- 
IhR (1953) Bom 271 (DB). 

14. Directing accounts and inquiries — 
Clause (d). — (1) A suit for accounts of 
the trust property will clearlv fall with- 
in the section. AIR 1953 Mad 220 (221) 

• AIR 1924 Bom 518 (519, 520) (DB) • 
AIR 1921 Mad 479 (479) (DB) * AIR 

1924 Mad 882 (883) * AIR 1919 All 203 

(2(15) (DB). 

(2) An order f<ir the payment of the 

amount found to I)e due on the taking 
of accounts will l)e within the section. 
AIR 1927 Mad 416 (417) (DB) • AIR 

1935 Mad 825 (826): 58 Mad 988 (FB). 

[But see AIR 1934 Nag 48 (50).l 

(3) Where a Irustec is removed under 
Clause (a), it is not obligatory on the 
Court to make an order for accounts in 
every rase. (1937) 41 Cal WN 298 (306) 
fDB) ♦ AIR 19-10 PC 24 (30): 67 Ind 
App 32: ILR (1940) 1 Cal 266: ILR 
(1940) Kar PC 47. 

(4) In proceedings under this section, 
Ihe trustee cannot be made liable to ac- 
count for monevs which do not belong 
to the trust. AIR 1946 PC 100 (103): 
ICR (1946) K.ar (PC) 87. 

(5) .As a general principle back ac- 
counting cannot be decreed except on 
proof of dishonesty and malvcrsalion. A 
mere spending for other religious or 
charitable purposes cannot always 
amount to a diversion of trust funds. 
Charities or the performance of the reli- 
cious sersices cannot by themselves 
amount to a diversion of funds and in 
absenre of evidence to show what was 
the amount so spent in relation to the 
amount spent for the main trust it can- 
not he said that there ha.s been such a 
diversion of funds as to be termed a 
luisappropi'iulioii or malversation of the 


trust funds or even a breach of trust. 
<1960) 1 Mad L.I .364: 1959 .Mad WN 627. 
(AIR 1928 Mad 879. Foil.) 

(6) In a suit under Seclion 92 of the 
Civil Procedure ('ode where there has 
Ijcen no diversion of funds as to be 
termed a misappropriation or malversa- 
tion of the trust funds or even a bread) 
ol Irusl the pcrstuis who were in manage- 
ment of the trust properties should not 
he a>ked to account for the period of 
llieir management. 

.A mere spending f<)r other religious or 
charitable purposes cannot always 
amount to diversion of the trust funds. 
(1960) 1 Mad C.I 364: 1959 Mad WN 627. 

(7) Where the trustees who were 
managers of a public temple have used 
Ihe funds of the temple in their business 
or have so mixed it with their own funds 
that it is impossible to say that Ihev 
have no so used it, tbev are liable to be 
j-harged witli compound interest with 
half yearly rests. .AIR 1960 Bom 438 
(44!. 442): 62 Bom LR 308 (DB). (AIR 
1937 Bom 374 and AIR 1916 Mad 692, 
Foil. Reversed on fads in AIR 1965 SC 1692.) 

(8) Relief for rendering and explaining 
accounts falls under Section 92 Civil P. 
C. and is a dilTercnt relief than that 
claimed hv wav of damages under Sec- 
lion 14. Religious Endowments Act. AIR 
1961 All 125 (128): 1960 All LJ 486 (DB). 

13. Declaring wbal proportion, etc. — 
Clause (c). — (I) \ suit for a declara- 
tion as to whether tlic offerings made 
to a deilv belong to the pujaris exclusive- 
ly or should be divided between the 
pujaris and the lemplc servants and if 
so what proportion of the ofTcrings 
should be allocated to the pujaris and 
Ihe temple .servants respedively. is one 
coming under this claiise. AIR 1921 Bom 
297 (290): 45 Rom 683 (DB). 

(2) Clause (c) contemplates one of 
two cases, (a) where the creator of the 
Irust had allotted a sum of money to 
several objects and the Court is asked 
to apportion such sum among them and 
(b) where on account of changed circum- 
tances, flie Court is asked to make new 
allotments to the several objects of the 
trust. AIR 1942 Cal .343 (3.50): ILR (1942) 

1 Cal 211 (DB). 

16. .Authorising nllciiHlIon of trust pro- 
perly — Clause (f). — (1) Where a 
miilawalli claims permission to execute a 
lease, it is only where all the essentials 
for the applicability of the section are 
present, that sinh a permission must be 
sought for bv wav of a suit. AIR 1920 
Cnl 129 (130): 47 Cal 592 (DB). 

(2) Clause (f) of Section 92 (1) does 
not have the cfTect of circumscribing the 
powers of trustees to carry on ordinary 
administration of Irtisl property for the 
brncflt of the tni.st and if necessary to 
let. sell, mortgage or exchange it. AIR 
1966 SC 878 (881. 882): (1906) 2 SCR 

151. (Provision in scheme for direction 
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by Court to trustees with respect to dis- 
posal of trust properfv is valid.) 

17. Setting a scheme — Clause (g). — 

(1) In giving cfTect to the provisions of 
this section and in appointing new trus- 
tees and settling a scheme the Court is 
entitled to lake into consideration, not 
merely the wishes of the founder so far 
as thev can be ascertained, but also the 
past history of the institution and the 
wav in which the management has been 
carried out heretofore, in conjunction 
with other existing conditions that may 
have grown up since its foundation. AIR 
I9IG PC 132 (135): 43 Cal 1085: 43 Ind 
App. 127: 8 Low Bur Rul 517 * AIR 1922 
Mad 409 (411) (DB) * (1912) 17 Ind 
Cas 441 (442) (PC) * (1912) 16 Ind Cas 
225 (233) (Mad). 

(2) Tlic (>)urt has discretion under 
Section 92 of the Code of Civil Proce- 
dure to frame a scheme in such a man- 
ner as commends itself to the Court so 
long as the scheme fulfils the objects 
sought to he achieved by the institution. 
AIR 1958 Mvs 93 (100): ILR (1957) Mys 
291 (DB). 

(3) The main thing to be remembered 
in settling a scheme i.s the welfare and 
interests of the trust. AIR 1946 PC 34 
(35): ILR (1946) Kar (PC) 17 • AIR 1957 
Mad 583 (586) (DB) * AIR 1942 Cal 343 
(350): ILR (1942) 1 Cal 211 (DB) ♦ AIR 
1926 Mad 1150 (1153). 


(4) The jurisdiction of the Court to 
frame a scheme is not excluded by the 
fact that the temple, for which the 
scheme is to be framed, is subject to a 
temple committee or is managed by a 
caste or section of the public. (1948) 53 
Mvs HCR 167 (175) (DB) • AIR 1917 
Mad 551 (554, 560): 39 Mad 700 (DB) • 
AIR 1917 Mad 426 (427. 428) (DB). 


(5) The scheme should be framed in 
such a wav as to meet the exigencies of 
the case without unduly interfering with 
the powers of the temple committee, or 
impairing the authority of the mahant 
or the duly constituted manager of the 

institution. AIR 1917 Mad • .^2 

Mad 700 (DB) * (1907) 30 Mad 138 

(141): 34 Ind App 78 (PC) • AIR 1930 

Mad 466 (469) (DB). 

(6) The ground on which the reliel 

for the settlement of a scheme should 
be granted does not depend upon anv 
charges against the trustees at all. but 
upon its being necessary for the welfare 
of the trust and upon its being conducive 
to the better management of the trust 
nroperlv. (19481 53 Mvs HCR 167 (177) 
(DB)*A1R 1916 Mad 318 (319, 320) (DB). 

(7) In framing a scheme the Court 
mav provide that anv person interested 
in addition to the trustee, shall be at 
liberty to ask the Court bv wav of ap- 
nlicntion for directions to carry out the 
.scheme AIR 1032 Mad 41 (42. 44): 54 
Mad 346 (DB) * AIR 1930 Mad 918 


(920): 54 Mad 315 (DB) • AIR 1939 Mad 
605 (607). 

(8) A reservation of a right to a per- 
son or persons to ask the Court by way 
of application for a relief coming within 
the .section is not valid. AIR 1952 Trav- 
Co 36 (.36) (DB) • AIR 1927 Mad 1073 
(1078): 51 Mad 31 (FB) * AIR 1926 Mad 
557 (558) (DB) * AIR 1926 Mad 411 
(414) (DB) ♦ AIR 1929 Mad 322 (322) * 
AIR 1931 Nag 82 (82) (FB). 

[But see AIR 1918 Cal 530 (631) (DB) 

* AIR 1923 Pal 420 (421, 422) (DB).3 

(9) It is open in a suit under S. 92, 

where a scheme is to be settled, to pro- 
vide in the scheme for modifying it as 
and when necessity arises, by inserting 
a clause to that efTect. Such a suit for 
the settlement of a scheme is analogous 
to an administration suit and so long as 
tlie modification in the scheme is for 
Hie purposes of administration, such 
modification can be made by application 
under the relevant clause of the scheme, 
without the necessity of a suit under 
Section 92 of the Code of Civil Proce- 
dure. Such a procedure does not violate 
anv provision of Section 92. If the 
scheme is amended in pursuance of such 
a clause in the scheme it will not 
amount to amending the decree. The de- 
cree stands as it was, and all that hap- 
pens is that a part of the decree which 
provides for management under the 
scheme is being given effect to. AIR 1961 
SC 1206 (1211): (1961) 3 SCR 930. (AIR 
1927 Mad 1073 (FB). Overruled. AIR 

1931 Bom 391 and AIR 1936 All 97 and 
17 Ind Cas 969 (Cal) and AIR 1924 Cal 
330 and AIR 1941 Cal 618 and AIR 1923 
Pat 420, Approved.) * AIR 1941 Cal 618 
(622) (DB) * AIR 1931 Bom 391 (395): 

.55 Bom 414 (DB) * AIR 1937 Bom 124 
(131) (DB). 

(10) A scheme once framed by the 
Court can be altered by the Court, 
(hough only on substantial grounds. AIR 
1953 Bom 393 (396) • AIR 1948 Bom 
146 (148); ILR (1947) Bom 466 (DB) • 
AIR 1924 Cal 330 (331, 332) (DB) • 

(1905) 28 Mad 319 (325) (DB) • AIR 

1936 All 97 (101): 58 All 538 (DB) • 

(1959) 37 Mvs LJ 234 (DB). (Scheme 

framed, can be altered if occasion and 
circumstances demand — Lacuna in 
scheme — Fresh scheme can be framed.) 

(ID A suit to establish the private 
rights of the plaintiff which would, if 
established, alter the scheme framed, is 
not maintainable. AIR 1948 Mad 134 
(135): ILR (1948) Mad 257 (DB) ♦ (1911) 

36 Mad 364 (369) (DB). 

(12) Where in pursuance of a scheme 
framed by the Court, an application is 
made for the appointment of a trustee, 
the Court cannot refuse the same. If 
however, the person suggested is not 
satisfactory, the Court may require 
another person to be suggested or ap- 
point a person purely in its own dis- 
cretion. AIR 1942 Rang 75 (75) (DB). 


[The Code of] Civil Procedure, 1908 


[S 92 N 18] 1051 


Section 92 — Note 17 (contd.i 

(13) A scheme can be framed onlv if 

Ihc trust was a public trust. AIR 1922 
PC 253 (256): 49 Cal 459: 49 Ind App 

100 • AIR 1934 All 315 (317) (DB). 

(14) The Court has jurisdiction to 

frame a scheme for the management of 
a private trust. AIR 1937 Cal 338 (341)* 
ILR (1937) 2 Cal 105 (DB) * AIR 1957 
Mad 583 (585) (DB) • AIR 1925 PC 

139 (145): 52 Ind App 245: 52 Cal 809 • 
AIR 1953 Mad 750 (754) (DB) • AIR 

1953 Trav-Co 198 (202): ILR (1953) Trav- 
Co 610 (DB) * AIR 1945 Nag 64 (66): 

ILR (1944) Nag 788 (DB) * AIR 1953 
Trav-Co 198 (201. 202): 1953 Kcr LT 117 
(DB). (Private trust — Court has juris- 
diction to frame scheme.) 

(15) Where a public trust has been 
constituted under a will, it is not neces- 
sary that a suit for administration of the 
estate should first be brought before a 
scheme could be framed under this sec- 
tion, except in a case where it is doubt- 
ful whether there would be funds suffi- 
cient for the charitable bequest. AIR 1953 
Mad 906 (907): ILR (1953) Mad 1154 
(DB) • AIR 1923 Mad 376 (381, 382): 46 
Mad 300 (DB). 

(16) Although a scheme for manage- 
ment may not be called for yet it is 
open to the Court to give directions for 
the better management of the trust. 
(1948) .53 Mys HCR 133 (155) (DB). 

(17) Where in a suit under Section 92 
the defendants admit that the properties 
in suit arc a public trust and that they 
are merely the managers, they cannot 
plead adverse possession in respect of 
such properties or of such management 
and deny the right of the public to ask 
the Court to frame a scheme for a 
change in that management or for calling 
them to account in respect of such 
management. AIR 1952 Mys 14 (17)- 
ILR (1952) Mvs 102 (DB). 


(18) Provision in scheme decree for 

removal of trustees — Application for 
removal of trustee is competent — Sepa- 
rate suit under Section 92 not necessary. 
AIR 1965 Mad 404 (405, 406): 77 Mad 

LW 685 * ILR (1959) 9 Raj 1191. 

(Scheme providing for removal of trus- 
tee — Application for removal — Com- 
petency Separate suit not necessary*.) 

(19) In a suit for the settlement of 
the scheme for the management of a 
temple, it is not appropriate for the 
Court to investigate questions of title to 
property about which there is dispute 
AIR 1962 SC 1329 (1331). 

(20) Scheme for administration of mos- 

que ~ Schenie based on erroneous 
assumptions of facts — No collusion — 
Error in assumption discovered— Scheme 
can be modified. AIR 1964 SC 107 (lt'5 
116): (1964) 2 SCR 647. * 

Religious and 
finn Endowments Act (1961). Sec- 

Bon ^8 — Scheme settled by Court foi 


administration of temple — Scheme can 
be modified by Commissioner under Mad- 
ras .Act XIX of 1951 — Yet Court is com- 
petent to scrutinise modifying provisions. 
AIR 1965 SC 1683 (1688): (1965) 2 SCR 
934 • AIR 1959 Andh Pra 471 (474): 

(1959) 2 .Andh WR 53 (DB). (Madras 
Hindu Religious and Charitable Endow- 
ments Act (1951), Section 5 — Applica- 
bilily — Scheme — Mahant appointed 
under Sanad — Claim of Mahant to 
hereditary trusteeship untenable — 
Scheme under Section 92, Civil P. C. can 
be modified or changed.) 

(22) Where a compromise decree in a 
3uit for framing a scheme for the 
management of a school committee, 
whicli was a registered society, provided 
that the managing board should there- 
after consi.sl of a fixed number of mem- 
bers and further provided for the ap- 
pointment of a sub-committee with 
powers to draw up the constitution and 
to make recommendation for any addi- 
tional changes in the constitution but 
that power to make recommendations 
\yas subject to an important qualifica- 
tion, \'iz., that it should be ^without pre- 
judice to the strength and power of the 
managing board’: 

Meld, on a construction of the decree, 
that the words ‘without prejudice to the 
strength and power of the managing 
board' were absolute and they did not 
empower the .«:ub-committce to make any 
changes cither with regard to the strength 
or (he power of the managing board. 
(1958) 1 Andh WR 244: 1958 Andh LT 

285. 

(23) When in an administration suit 
under Section 92, Civil P. C.. the Court 
frames a scheme in the final decree and 
liberty to apply is reserved the suit is 
not altogether dead. The Court while lay- 
ing down the scheme having felt that it 
might be necessary to give directions 
and orders to work out the scheme, 
gave the parties liberty to apply in the 
suit itself, even after the final decree is 
passed. For the limited purpose of giv- 
ing effect to the scheme the suit is 
pending, even though it has come to an 
end by the passing of a final decree. 
The Court is competent even to amend 
the scheme by adding a clause found to 
be necessary siibsequcntly. The Court 
has no further power under the 'liberty 
to apply’ clause to scrap the old scheme 
altogether and substitute it by a new 
scheme and pass an entirely new final 
decree containing the new scheme. This 
can only be done by filing a new suit 
under Section 92 of the Code, only after 
the sanction of the Advocate General is 
obtained. What the party is not entitled 
to do directly should not be allowed to 
be done indirectly. AIR 1960 Cal 631 
(636, 637). 

18. Court's power lo apply the cy pres 
doctrine. — (1) The cv pres doctrine 
should receive as extended an application 
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as possible, so as to give efTect to the 
true intent and aim of the donor or 
founder. AIR 1919 Mad 659 (668) (DB). 

(2) Equity treats trust for charitable 
purposes as an exception to this rule of 
resulting trusteeship. AIR 1960 Andh Pra 
35 (38): (1959) 1 Andh WR 357 • ILR 
(1963) Andh Pra 517 (DB). 

(3) In order to apply the doctrine, the 
Court should be satisfied that the original 
object cannot be carried out in the man- 
ner .and form intended by the donor. 
(1908) 32 Bom 214 (224. 228, 231, 243). 

(4) Where the objects of the trust arc 
not suited to modern conditions and 
there is a general charilablc intention in 
the terms of the endowment, the Court is 
competent to applv the funds of the 
charity cv pres. AIR 1919 Mad 659 (663, 
664) (DBI. 

(5) Where grants are made to religious 
institutions as a general thaiiks-offering 
it is proper and legitimate to apply them 
cv pres to the promotion of knowledge. 
AIR 1919 Mad 6.59 (667) (DB). 


(6) Disposilioii in wakf made in favour 
of person falling outside the class of per- 
sons mentioned in S. 3 of Mussalman 
Wakf Validating Act — EITecl — Applica- 
bility of Cv pres doctrine. AIR 1969 All 35 
(36) : 1967 All WR (HO 625. 

(7) Cv pres — Doctrine of — Applicabi- 

li(v — Contrary intention expressed by 
testator — Doctrine does not apply — 
Suit for recovery of trust-property by 
.settlor’s descendant — Question of appli- 
cability td clocfrinc cannot arise. .MR 1967 
Mad 175 (179) : (1965) 2 Mad LJ 173 

(DB). 

10. Sanction of the Advocale-General. — 

(1) A sanction under the section obviates, 
in respect of the classes of suits describ- 
ed in the section, the necessity of follow- 
ing the procedure for a suit brought in a 
representative capacity under O. 1, R. 8. 
Civil Procedure Code. .\IR 1941 Bom 317 
(319) : ILR (1941) Bom 556 (DB) • AIR 
1925 Mad 1070 (1071, 1072) (DB). 


(2) A suit of the nature specified in the 
section cannot be instituted except in 
conformity with the requirements of the 
section AIR 1925 Pal 544 (547) : 4 Pat 
541 TdB) * air 1935 Mad 825 (826) : 58 
Mad 988 (FB) * AIR 1936 Mad 449 (453) 

(3) Where the representatives of the 

founders of a trust pass a resolution ap- 
pointing certain persons as trustees and 

authorising them to institute a suit on be- 
half of the trust such authorisation can- 
not be substituted for s«n^ion con- 

(emnlated bv this section. AIR 195- T^a^- 
Co 323 (327) : ILR dSM) Trav-Co 543 

(DDl. . ^ 

(4) Sanction of Advocate-General — 

Procedure to be followed - Notice t» 
trustee or in.slilulion affected "ot neces- 
sary. AIR 1965 Andh Pra 143 (156) . 

(1954) 2 Andh WR 197 (DB). 


(5) Recovery of trust property in pos- 
session of trespassers — Suit for — Ab- 
sence of allegation or plea of defendants 
being trustees — Sanction of Advocate- 
General — Not necessary. (1962) 1 Mad LJ 
278. 

(6) Suit under — Sanction of Advocate- 
General — Amendment of suit by addition 
of a formal party — Fresh sanction not 
required. AIR 1967 Mad 303 (304, 305) ; 
(1967) 1 Mad LJ 29. 

20. Nature and form of consent. — (1) 
In granting the “consent in writing” re- 
quired by the section, the Advocate-Gene- 
ral or the Collector has to exercise his 
judgment and see whether the petitioners 
have an InIcresI in the trust, whether the 
trust i.s one contemplated by the section, 
and whether there is a prima facie case 
of a breach of trust. AIR 1955 All 372 
(370) : ILR (1956) 1 All 609 (DB) • AIR 
1950 .Mad 596 (597) • AIR 1944 All 231 
(231) (DB) • (1897) 24 Cal 418 (428) (DB) 

* AIR 1915 Bom 38 (39, 40) : 39 Bom 580 
(DB). 

(2) When consent has been recently 
given to a certain number of persons after 
due enquiry and investigation and shortly 
afterwards a smaller number of those 
very persons ask for a fresh consent be- 
cause some one of them has dropped out 
and is not prepared to join as plaintiff in 
the proposed suit and nothing new has 
happened in the interval, it would be a 
sheer waste of time and energy if a fresh 
enquiry were held. AIR 1955 All 372 
(.377) : ILR (1956) 1 All 609 (DB). 

(3) Where there is a consent the Court 
cannot go behind the sanction and enquire 
whether the sanctioning authority had 
heard the parlies or changed its mind, 
lliough it can enquire into the competency 
of the aulhorilv to act under Ss. 92 and 
93. AIR 1951 Nag 394 (395, 396): ILR 
(1950) Nag 50 (DB). 

[Sec also AIR 1964 Mad 247 (250, 251): 
(1963) I Mad LJ 281 (DB). (Unreasonable 
refusal on part of Wakf Board to consent 
to a suit under S. 92 sanctioned by Advo- 
cate General will amount to breach of its 
public duty.) ] 

(4) The fact that the Advocate-General 
or the Collector originallv refused to 
grant sanction under this section will not 
preclude him from subsequently changing 
his mind on further consideration and 
eraiiting the sanction. .\IR 1951 Nag 317 
(.320) : ILR (1950) Nag 898 • AIR 1934 
Bom 257 (259) (DB). 

(5) Consent validlv given and suit in- 
stituted on basis of such consent — Con- 
sent cannot siibsequenllv be revoked — 
Mandamus can issue restraining Collector 
or \dvocalc-General from revoking con- 
sent. AIR 1962 J & K 86 (89). 

(5) The act of the Advocate-General in 
giving his consent is not quasi judicial 
but is merely administrative or executive. 
\IR 1955 All .372 (.375) : ILR (1956) 1 All 
009 (DB) * AIR 1955 Raj 166 (167) : ILR 
(1955) 5 Rai 324 (DB) • AIR 1951 Nag 
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394 (395): ILR (1950) Nag 50 (DB) * 1910 
Pun Re (Civ) No. 104 p. 364 (305) * AIR 
1950 Mad 596 (598) * AIR 1904 Mad 247 
(250. 251): (1963) 1 Mad IJ 281 (UB) * 
AIR 1962 J & K 86 (87, 88) • AIR 1962 Ker 
90 (93): 1961 Ker LT 986 (FH). (AIR 19:’)4 
Trav-(!o 331, Overruled.) 

[But see AIR 1956 Pepsu 05 (68): ILR 
(1950) Paliala 162.] 

(6) The Juri-sdiction to act under S. 92 
having been vested in the Advocate-Gene- 
ral. the High Court, acting under Art. 226 
or Art. 227 of the Constitution has no 
power either to order him to give consent 
for the institution of the suit or itself give 
such consent. .4IR 1956 Pepsu 65 (69) : 
ILR (1950) Paliala 102 • AIR 1954 Trav- 
Co 331 (345) : ILR (1954) Trav-Co 369 
(DB). 

(7) An application bv any person otlier 
than the Board to the District Collector 
for sanction to institute n suit under S. 92 
against the trustees of a Muslim wakf 
governed bv Wakf .Act 1954 is maintainable. 
The nece.ssilv to obtain consent under 
S. 92 is dispensed with by S. 55(1) Wakf 
Act only in the case of suit instituted by 
Board. AIR 1962 Ker 343 (343) : 1962 Ker 
LT 544 (FB) * AIR 1964 Mad 247 (250. 
251) : (1963) 1 Mad LJ 281 (DB). 

(8) A permission to one person named 

*und another’ is not sufficient, AIR 1942 
Bom 291 (292) (DB) * (’04) 26 All 162 

(165) (DB). 

21. CoDsent when necessary — Effect 
of consent. — (1) Where consent in writing 
of the Advocate-General has not been ob- 
tained, the suit must be dismissed, and 
cannot be rectified by any subsequent 
amendment. AIR 1942 Bom 125 (128) 
ILR (1942) Bom 293 • 1941 Nag LJ 587 
(.587) (DB) • AIR 1916 Cal 49 (50) (DB). 

(2) The question whether this section 
applies to a suit depends on the prayers 
in the plaint at the date when the suit is 
instituted and the section cannot be evad- 
ed bv an amendment of the plaint at a 
later dale. AIR 1940 Bom 242 (246) (DB) 
• AIR 1936 Bom 412 (416) (DB). 

(3) Where in a suit instituted with the 
required sanction the Court adds a new 
defendant under O. 1. R. 10 in order to 
effectually and completely adjudicate 
upon all the questions involved in the suit, 
hut such addition does not alter the nature 
of the suit, no new sanction need be ob- 
tained. AIR 1953 Mad 816 (817) (DB) * 
AIR 1925 Cal 187 (190) (DB) • AIR 1930 
Mad 129 (131) : 53 Mad 223 (DB) • AIR 
1929 Mad 635 (6.38). 

(4) Where addition or amendment 
alters the nature of the suit, a fresh sanc- 
tion is necessary. AIR 1947 Bom 487 
(487) • AIR 19.57 Punj 106 (107) : ILR 
(19.57) Puni 1019 • AIR 1944 Cal 163 
(172) : ILR (1944) 1 Cal 329 (DB) ♦ 1930 
Mad WN 456 (466, 469) (DB). 

(5) Where sanction is granted to several 
persons, the suit cannot be validly institut- 


ed ))v some of them only. AIR 1967 SC 
1540 (1541) * AIR 1943 All 74 (76. 77) : 
ILR (1943) All 112 (DB) * AIR 1938 PC 
184 (186) : 05 Ind App 198 : ILR (1938) 
Lah 383 : 32 Sind LR 749 * 1962 Raj LW 
188 : ILH (1961) 11 Raj 898. (Deatli of 

some after institution of suit — Others 
can continue suit.) • 1964 Raj LW 147 : 
ILR (1964) 14 Raj 359. (Suit against trustee 

— Consent of .Advocate-General obtained 

— Only one of tlie pluintifls having in- 
terest ill trust — Held, the suit was not 
in conformity with provisions of section.) 

(6) When once a suit has been validly 
iiislitulcd with the consent of the .Advo- 
cate-General. it i.s a representive suit sub- 
ject to all the incidents afTecting suits in 
general and representative suits in parti- 
cular. AIR 1948 Pat 97 (100) : 26 Pat 83 
(DB) * AIR 1938 PC 184 (180) : 65 Ind 
Adp 198 : ILR (1938) Lah .383 : 32 Sind 
LR 749 • AIR 1968 Raj 314 (.318) : 1968 
Raj LW 347. 

(7) On the dealli of one of the plaintiffs 
tlie leave obtained for institution of the 
suit enures for the benefit of the new 
plaintiff, who is brought on record. AIR 
1945 Bom 74 (76). 

(8) The motives actuating the persons 
who have obtained .sanction do not affect 
the validilv of the sanction. .AIR 1950 All 
62 (68) : ILR (1950) All 985 (DB) • (1888) 
12 Bom 247 (2.59) (DB). 

22. Consent not necessary for appeal. — 

(1) When .sanction has been given by the 
.Advocate-General to two or more persons 
to institute a suit under this section, an 
appeal from the decision in such suit need 
not he filed bv all of them. .AIR 19.38 PC 
184 (186) : 65 Ind App 198 : ILR (1938) 
Lah 383 : .32 Sind LR 749. (Reversing 
AIR 1935 Lah 251: 16 Lah 782.) 

23. Function of the Advocate-General. — 
(1) The .Advocate-General can himself 
initiate proceedings as well as grant sanc- 
tion to others. (1894) 17 Mad 462 (465) 
(FB). 

(2) The functions of tlie Advocate-Gene- 
ral under this section cannot be delegated 
to. or exercised bv others. (1911) 35 Bom 
24.3 (245) (DB). 

24. Parlies to a suit under the section — 
(1) Grant of reliefs against third parties 
is outside the scope of the section. AIR 
1947 N.ag 233 (235) : ILR (1947) Nag 819 
* AIR 1944 Cal 163 (173. 174) : ILR (1944) 

1 Cal ,329 * AIR 1917 Mad 112 (119, 120): 
40 Mad 212 (FB) • AIR 1932 Rang 132 
(1.35) : 10 Rang .342 (DB) • AIR 1928 PC 
16 (19) : 55 Ind App 96: .55 Cal 519. 

[See however AIR 1944 All 1 (4) : ILR 
(1944) AH 20.] 

(2) In a suit under Section 92. no relief 
such as the recovery of possession or 
ejectment or rendition of accounts can be 
granted against third parties such os tres- 
passers or alienees of the trust properties. 
AIR 1944 Cnl 16.3 (17.3. 174) : ILR (1944) 

1 Cal .329 (DB) • AIR 1928 AH 33 (33) : 
50 AH 165 (DB) • (1900) 24 Bom 170 
(181) (DB) • (1905) 2 Cal L Jour 431 
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(430, 438) (DB) ♦ AIR 1918 Cal 5 (7) (SB) 
• (1906) 33 Cal 789 (806). 


(3) A suit for reliefs against third per- 
sons can be brought in the ordinary man- 
ner without following the procedure under 
S. 92. AIR 1954 SC 526 (540) : 1955 SCR 
520 : ILR (1954) Trav-Co 867 * AIR 1941 
PC 1 (6) : ILR (1941) Mad 175 : ILR 
(1941) Kar PC 1 : 67 Ind App 448 * AIR 
1941 All 1 (7) : ILR (1940) All 815 (DB). 


(4) A mere worshipper cannot sue for 
possession of the trust properties from an 
alienee thereof or from a trespasser. It 
is only a trustee or a manager of the trust 
that can bring such a suit. AIR 1956 All 
207 (210) * AIR 1925 Rang 294 (294) : 3 
Rang 213 (DB) * AIR 1926 Mad 280 
(280) (DB) * AIR 1919 Lah 56 (57) (DB) 
* AIR 1954 Orissa 11 (13) : ILR (1953) 
Cut 578 (DB) =*• AIR 1941 All 1 (7) : ILR 
(1940) All 815 (DB) * (1899) 24 Bom 170 
(DB) * AIR 1938 Pat 394 (395). 

[But see AIR 1919 Lah 190 (191) ♦ AIR 
1932 Lah 394 (395).] 

(5) A person who has been hi de facto 
possession and management oi a public 
trust and its properties for a long time 
claiming to be its trustee under a decree 
of a Court, valid or invalid, has sufficient 
interest to maintain proceedings for the 
warding off of a cloud cast by the defen- 
dant's action against the interests of the 
trust. AIR 1956 SC 382 (390) : ILR (19.56) 
2 All 103 * AIR 1954 SC 5 (8). 

(6) A member of the community may 
bring a suit under O. 1, R. 8 as represent- 
ing the whole community for a decree 
for possession in favour of the trustee. 
AIR 1954 Orissa 11 (14) : ILR (1953) Cut 
578 (DB) * AIR 1919 Cal 179 (180, 181) 
(DB) * AIR 1918 Mad 464 (464) : 41 Mad 
124 (DB) * AIR 1917 Mad 112 (113) : 40 
.Mad 212 (FB). 


(7) A suit for a scheme or for the ap- 
pointment of a new trustee or for direc- 
tions, can and sometimes can only be 
brought against persons in possession ol 
trust properly, who either claim the same 
as their own, or wlio deny the validity ot 
the trust. AIR 1953 Mad 906 (907): ILR 
(1953) Mad 1154 (DB) • AIR 1923 Mad 
376 (377) • 40 Mad 300 (DB) * AIR 1924 
Bom 518 (520) (DB). 

(8) Where in a suit under S. 92 a per- 
son who is the dc.scendant of the founder 
nf the trust applies lor being impleaded as 
a parly on the ground that the trust is not 
n Dublic trust and the proposed scheme 
ts defective, the applicant is a person 
whose presence before the Court is neces- 
sary in the suit to enable it to frame a 
«rnnpp scheme for the management of 
The ^temple and its properties. AIR 1958 

Though no relief should be granted 
nc 7 ainst third parties in a suit under S. 92, 
Sors of the trustees or trans erees of 
the alleged trust property who claim the 


properly in their own rights or deny the 
validity of the trust can be impleaded 
and a declaration that the property is 
trust properly can be granted against 
lliein. S. 92 imposes no bar to the join- 
der of parlies or causes of action and 
does not create any exception to the gene- 
ral rules on the subject. AIR 1963 All 
187 (189) * 1966 BLJR 1016 : ILR 46 Pat 
660 (DB). (Questions of title of third par- 
lies wlio do not possess the properties as 
trust properties cannot be gone into in a 
prcceedings under S. 48 — Transferee of 
trust properly from a trustee cannot be 
impleaded in such proceeding.) 

25. Compromise of suit. — (1) As long 
ns the question whether the endowment 
is a public one or not is still in dispute, 
or if it is proved that the endowment, is 
a public one u suit under S. 92 cannot 
be compromised. AIR 1915 Cal 193 (194) 
(DB). 

[See however AIR 1949 Cal 214 (214, 
215) : ILR (1945) 1 Cal 500 • AIR 1925 
Cal 187 (189) (DB).] 

(2) A compromise under which any 
portion of the trust properties is given to 
a stranger ought not to be sanctioned by 
the Court. AIR 1919 .Mad 659 (661) (DB). 

(3) Suit under S. 92 — Court can re- 
cord compromise but with caution — 
O. 32, R. 7 contains special rule for cases 
where minors arc parties. 1968 Jab 
LJ 443: 1968 MPLJ 420. 

(4) Suit under S. 92 can be compromis- 
ed under O. 23, R. 3 — Consent of Advo- 
cate-General is not necessary for such 
compromise — Public trust — Court 
must exercise its plenary powers 
scrutinise terms of compromise and reject 
compromise which sacrifices interest of 
trust. AIR 1966 Mad 475 (479) ; 79 Mad 
LW 168. 

26. Abatement of suit. — (I) A suit under 
.S. 92 is not prosecuted by individuals for 
IJieir own interests but as representatives 
of the general public, and such a suit 
does not fail on the death of the parties 
who originallv filed the suit. AIR 1921 PC 
123 (124) : 48 Cal 493 : 17 Nag LR 37 : 

48 Ind App 12 * AIR 1953 Trav-Co 390 
(390) : ILR (1952) Trav-Co 781 • AIR 1933 
Mad 854 (8.54, 855) : 57 Mad 153 (DB) • 
AIR 1938 PC 184 (186): 65 Ind .4pp 198 : 
ILR (1938) Lah 383 : 32 Sind LR 749 ♦ 
AIR 1961 .Mvs 102 (104) : 39 Mys LJ 48 
(DB). 

(2) Where the suit has been allowed to 
abate by the plaintiffs, a subsequent suit 
either bv the idol or the present trustees 
against the legal representative of the 
deceased defendant is not barred. AIR 
1946 All 254 (256): ILR (1946) All 305 (DB). 

27. Sulh If can be brought In forma 
pauperis.— (1) A suit under S. 92 cannot 
be instituted in forma pauperis especially 
when the plaintiff's intention to sue as pau- 
pers was not brought to the notice of the 
Advocate-General before granting sanction. 
(1912) 15 Oudh Cas 202 (206) (DB). 

[But see 1951 Ker LT 342 (344) (DB).l 
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(2) Joint plaint in suit under S. 92 — 
Petition lor leave to sue as pauper pre- 
sented bv one of plaiiititTs on behalf of 
himself and other plaintiffs — No defect. 
AIR 19G1 Rai 15 (16) : 1960 Rai LW 455. 

28. Section la mandatory — Sub-section 

(2). — (1) In considering if the seclion is 
applicable, it is not merely the right of 
the plaintiff that must be looked to but 
also the nature of relief claimed and if 
that is one specified in the section the 
direction laid down in sub-section (2) must 
be obeyed. AIR 1919 All 203 (205) (DB) • 
AIR 1917 Cal 678 (678) (DB) • AIR 1915 
Bom 38 (10) : 39 Bom 580 (DB) * AIR 
1918 Mad 1179 (1181) (DB). 

(2) A District Judge cannot order the 
.suspension or removal of a niahanl on a 
mere report instead of in a suit as requir- 
ed by this section. AIR 1918 All 218 (219) 
(DBi. 

(3) A suit does not cease to be one 
under S. 92 and subiecl to its mandatory 
provisions simply because reliefs not with- 
in the section are claimed in addition to 
reliefs within the section. AIR 1918 Mad 
1179 (1181) (DB). 

(4) The fact that some of the reliefs 
asked for in the plaint cannot be granted 
on account of the absence of the consent 
in writing of the Advocate-General, would 
not disentitle the plaintiff to the other re- 
liefs. AIR 1933 Pat 246 (248) : 13 Pal 65. 

(5) The expression “reliefs specified’' 
in sub-section (1) includes not only the 
reliefs which arc particularised and speci- 
ally described in els. (a) to (g) but also 
those coming under the residuary clause 
(h), AIR 1942 Cal 343 (347) : ILR (1942) 
1 Cal 211 (DB). 

(6) An application made without the 
consent of the Advocate-General cannot be 
treated as permissible under the seclion. 
AIR 1937 Oudh 381 (384) : 13 Luck 523 
(DB). 

(7) Where a suit comes under both Sec- 
tion 92 and under the Religious Endow- 
ments Act, the plaintiffs have the choice 
of proceeding under cither provision 
though they may not proceed under both. 
AIR 1914 Mad 593 (593, 594) : 37 Mad 
184 (DB) « AIR 1918 Mad 1179 (1181) 
(DB). 

29. Execution of scheme decree. — (1) A 
decree under S. 92 is of a merely declara- 
tory nature and where that is so, there is 
nothing to enforce in execution. AIR 1941 
Cal 618 (621) (DB) • AIR 1931 All 765 
(765) (DB) • AIR 1927 Mad 1110 (1110) 
(DB) • AIR 1925 PC 155 (156). 

(2) A provision in a scheme for removal 
of trustee is ultra vires and cannot be en- 
forced in execution. AIR 1926 Mad 559 
(560, 561) : 49 Mad 580 (DB) • AIR 1926 
Mad 130 (130) (DB). 

[But see AIR 1944 Oudh 289 (290, 291): 
20 Luck 32 (DB).] 

(3) Once a scheme is asked for and 
framed, no further remedy provided in 
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tlie .scliemc can be enforced in execution. 
AIR 1924 Mad 309 (370, 371) : 47 Mad 

139 (DB) * AIR 1951 Mad 736 (737) (DB)* 
AIR 1936 Mad 581 (582, 583J : 59 Mad 
751 (UB) • AIR 1942 Mad 748 (750, 751) 
(DB) • AIR 1949 Cal 215 (216) (DB). 

(4) The question whether a scheme 
decree is executable or not depends upon 
the intention of the decree and wliere 
the directions in the scheme are intended 
to be enforced in execution, they can be 
so executed. AIR 1928 Mad Cl (64) (DB)* 
AIK 1932 Mad 41 (44) : 54 Mad 345 (DB)* 
(1931) 60 Mad L Jour 178 (178) (DB) • 
AIR 1926 Nag 326 (327) * AIR 1927 Bom 
422 (423) (DB). 

(5) 'Die District Judge acting under a 
scheme of management framed bv a Court 
acts as a persona dcsignata and not as a 
Court, and so his orders are not capable 
of execution. AIR 1942 Bom 97 (98) (DB). 

(6) A Judge carrying out the provisions 
of a sclieine decree pas.scd under this sec- 
lion acts us a Court and not as a persona 
designata. AIR 1939 Mad 969 (970, 971). 

(7) Scheme decree — Execution — 
Scheme decree falls within O. 21. R. 32. 
AIR 1960 Andh Pra 312 (313) : (1960) 1 
Andh WR 31. 

(8) A direction in a decree made under 
S. 92 may be directive and executable bv 
a Civil Court and should the executing 
Court find the decree to be such, insistence 
on a frcsli suit under S. 92 is not neces- 
sary. If a provision in a scheme decree is 
inexecutablc, the execution application 
should, in such a case, be allowed to be 
converted into a suit on condition that 
proper court-fee is paid within the time 
fixed. The llydcrubad Endowment Regu- 
lation does not affect the Civil Court’s 
juri.sdiclion to execute the decree under 
S. 92. AIR 1960 Andh Pra 423 (423) : 1960 
Andh LT 174 (DB). 

(9) Scheme decree only declaring rights 
of Shebnits is not executable. AIR 1960 Cal 
718 (721) : 1959 Cal LJ 237 (DB). 

(10) Decree appointing trustees failing 
to provide machinery for their appoint- 
ment — Lacuna cannot be filled in exe- 
cution. (1966) 68 Pun LR 650 : 1966 Cur 
LJ 575. 

30. Arbitration, — (1) Tlio Court has no 

Jurisdiction, in a suit under this section, 
to entertain an application for filing an 
award or for referring the matter to arbi- 
tration. (1910) 32 All 503 (517) (DB) • 
AIR 1937 Sind 174 (176) : 30 Sind LR 478 
(DB) * AIR 1923 Nag 112 (114) (DB . 

[See however AIR 1944 Pal 115 116, 

117).] 

(2) Where the reliefs sought do not fall 
within the purview of S. 92, the subject- 
matter of the suit can be validly referred 
to arbitration. AIR 1947 Sind 74 (78) : 
ILR (1946) Kar 358. 

31. Appeal. — (1) An order of a District 
Judge on an application made under a 
scheme decreed bv the Court, is not ap- 
pealable unless it is appealable as being 
one in execution of a decree under S. 47. 


1056 [S 92 N 32-34] 


[The Code of] Qvil Procedure, 190S 


SecUoQ 92 — Note 31 (contd.) 

AIR 1941 Cal 618 (621) (DB) ♦ AIR 1925 
PC 155 (156) * AIR 1927 Mad 427 (429) 

. .. 

(2) Where the Court reserves lo itself 
the right to confirm elections held under 
n scheme passed by it, an order regarding 
the same is a decree and is appealable 
as such. AIR 1942 Rang 75 (75) (DB) * 
AIR 1928 Rang 168 (171) : 6 Rang 97 (DB). 


(3) A person interested, though not on 
record, can prefer an appeal against an 
adverse decree which is not sought to be 
set right by the parties on record. AIR 
1952 Trav-Co 134 (136) : ILR (1962) Trnv- 
Co 83 (DB). 

32. Revision.— (1) Where the District 
Judge has misdirected himself in a man- 
ner which will show that the order can- 
not be accepted as satisfactory, a revision 
will lie. AIR 1927 Mad 427 (427) (DB) * 
AIR 1957 Mad 597 (599) * AIR 1931 All 
332 (332) (DB). 

(2) A revision petition can be entertain- 
ed from a decision on an issue as to whe- 
ther the suit was maintainable under this 
section. AIR 1935 Mad 282 (283) : 58 Mad 
771 (DB). 

(3) There can be no interference m revi- 
sion merely because the lower Courts 
order proceeds on a mistake of law. AIR 
1937 Oudh 193 (194) : 13 Luck 81 (DB). 


33. Jupisdicllon lo entertain salt under 
the section.— (1) A suit under S. 92 must 
be brought in the special tribunal con- 
stituted by the section. AIR 1955 Bom 55 
(57) • AIR 1957 Andh Pra 10 (11) * AIR 
1924 PC 95 (102) : 20 Nag LR 33 : 51 Ind 
Add 72 : 51 Cal 361 • AIR 1932 Cal 444 
(445 440) : 59 Cal 357 ♦ 1966 BLJR 1016: 
ILR 46 Pat 660 (DB). (Application under 
S. 48. Bihar Hindu Religious Trusts Act, 
1951, entertained by District Judge 
Transfer lo Additional District Judge — 
Latter competent lo dispose of the applica- 
tion as he exercises all the powers of the 
District Judge under S. 8, Bengal, Agra and 
Assam Civil Courts Act.) 

(2) Where the trust funds or properties 
are situated within the jurisdiction of the 
Court but the charity is to be conducted 
in a place outside the lurisdiction. the 
Court has jurisdiction to pass a decree 
for protecting and preserving the funds or 
the properties. But the Court will not 

pnss orders tor the “1 ,1,^® 

rhflrilv or give necessary directions for th^ 

miroole AIR 1955 Bom 55 (59, 00) * AIR 
7940 Mnd 410 (419) (DB) - AIR 1944 PC 
39 (42) : 71 Ind App 47 : ILR (1944) Kar 


(PC) 193. . 

(3) Where a suit is brought in a District 
Tourt for a declaration that a compromise 
decree pns.scd under this section was ob- 
tained bv fraud and the suit is transferr- 
ed to n Munsif for disposal, if the Munsif 
finds that the facts are as alleged, he has 
no iurisdicllon himself to make « fresh 
decree under this section - The Munsif 
can only declare the previous decree as 
vncaled and it will then be for the parties 


lo approach Ihe Dislricl Court again for re- 
liefs under this section. AIR 1942 Pat 79 
(80) (DB). 

(4) Where a nolificulion was issued 
empowering a certain Judge by name to 
hear suits under this section, the notifica- 
tion did not empower the Judge as a per- 
sona designata but duly empowered the 
Court over which lie presided lo entertain 
suits under this .section. AIR 1937 Bom 
275 (278, 279): ILR (1937) Bom 655 (FB). 

(5) The District Court has no power to 
transfer (o a Subordinate Court a suit 
under this section instituted before itself. 
AIR 1935 Bom 172 (173) : 69 Bom 412 
(DB). 

(6) In the event of a conflict between 
the terms of Cl. 12 of the Letters Patent 
(Bom) and . this section the section will 
prevail. .AIR 1955 Bom 55 (58). 

(7) Scheme for management of temple 
— District Judge empowered to appoint 
trustee — High Court in appeal substltu- 
ing District Court for District Judge — 
Order docs not result in enlargement of 
Court’s jurisdiction. AIR 1965 Guj 181 
(189) : (1965) 6 Guj LR 49. 

(8) Suit under S. 92 Instituted in Court 
lacking inherent jurisdiction — Withdra- 
wal of suit bv District Court under S. 24 
is void and without jurisdiction — Sub- 
secTuent proceedings although bv the Dis- 
trict Court, are void especially in view of 
Ihe express bar in sub-section (2) of S. 92. 
AIR 1962 Ker 28 (29) : 1961 Ker LT I. 

(9) Principal Civil Court of original 
civil jurisdiction — Suit under S. 92 insti- 
tuted in Court of District Judge —.Dis- 
trict Judge transferring it to Additional 
Disricl Judge — Latter has jurisdiction to 
dispose it. AIR 1965 Punj 472 : 67 Pun 


.R 592 (FB). , 

(10) On the coming into force of the 
ajnsthan Civil Courts Ordinance, 1950, the 
ourl of the District Judge became the pnn- 
ipal Court of the original civil jurisdiction, 
t alone therefore had jurisdiction to enter- 
un suits under S. 92 C. P. C. and to cx- 
rcise other powers under that section and 
rjvil .Tii(l<7n. ILR (1959) 9 Raj 


1191. 

(11) Order of District Judge as to whe- 
ther an application relates to a religious 
trust within the meaning of Bihar Religi- 
ous Trusts Act, 1951 — Decision on the 
jurisdictional fact as to whether the trust 
is a public trust is not final and can be 
challenged under Arts. 226 and 227 of the 
Constitution. 1967 BLJR 172 : ILR 46 Pat 


95 (DB). 

34. Decision under Ihe section, whether 
perate.s as res judicata. — (1) A decree 
as.sed in a suit under S. 92 is binding 
ot only on the trust and the trustee but 
Iso on all wor.shippcrs of the temple. Ain 
9.54 All 88 (92. 93) (DB) * AIR 19W Mad 
070 (1071) (SB) • AIR 1961 SC 1206 
1011 IQIQ 1213. 1214) : (1961) 3 SCR 


930. 

(2) A suit under S. 92 is a representative 
one. the plaintiffs representing all persons 
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“[93. Exercise of powers of Advocate-General outside Presidency-towns. — 
The powers conferred by Sections 91 and 92 on the Advocate-General may, out- 
side the Presidency-towns, be, with the previous sanction of the ^[^[State] Govern- 
ment], exercised also by the Collector or by such officer as the ^[^[State] Govern- 
ment] may appoint in this behalf. 

[1882, 1877, S. 539, last para.] 

[a] Section 93 will not apply to public trusts in Maharashtra and Gujarat under S. 52 
of the Bombay Public Trusts Act, 1950 (Bom. 29 of 1950). It also does not apply 
to Hindu religious institutions and endowments governed by the Madras Hindu 
Religious and Charitable Endowments Act, 1959 (Mad. 22 of 1959) — See S. 5 
[1-1-19601 of that Act; nor to charitable institutions and Hindu religious endow- 
ments and institutions in Andhra Pradesh — See Andhra Pradesh Act 17 of 1966, 
S. no (e), (26-1-1967). 

Section also ceases to apply to public trusts in Rajasthan — See Rajasthan Act 42 of 
1959, Sec. 44 (w.e.f. 1-7-1962). 

[b] Substituted by the Government of India (Adaptation of Indian Laws) Order, 
1937 (1-4-1937), for "Local Government" 

[c] Substituted for “Provincial" by A.L.O., 1950 (26-1-1950). 


Section 92 — Note 34 (contd.) 
interested in tlie trust. AIR 1952 Trav-Co 
134 (136) : ILR (1952) Trav-Co 83 (DB) • 
AIR 1921 PC 123 (124) : 48 Cal 493 (497, 
498): 17 Nag LR 37 : 48 Ind App 12. 


(3) When a suit under S. 92 ceases to 
be a representative one, it ceases also to 
be binding except on the actual parties 
thereto. AIR 1947 All 375 (381) : ILR 
(1947) All 263 (DB) * AIR 1928 PC 16 
(20) : 55 Ind App 96 : 55 Cal 519. 

(4) Where the order of the Court has 
not been passed after hearing and finally 
deciding the matter there is no res judi- 
cata. (1937) 41 Cal WN 298 (303) (DB) • 
AIR 1940 PC 7 (9) : 15 Luck 1 : 67 Ind 
App 1 : ILR (1940) Kar (PC) 25. 

(5) A decree in a scheme suit cannot be 
altered except by a fresh suit to carry 
out the desired alterations in it. 1957 Andh 
LT 285 (289). 

(6) Scope of suit under S. 92 — Deci- 
sion in such suit does not bind interests 
not represented therein. AIR 1964 SC 107 
(116) : (1964) 2 SCR 647. 

(7) Suit under — Declaration that cer- 
tain property was not public 'wakf — 
Derision does not bar question whether 
such property was 'public trust’ after 
Bombay Public Trusts Act, 1950 came into 
force. AIR 1968 Guj 257 (265) : 9 Guj LR 
1002. 

Section 93 Note 1 

(1) Where the Collector refuses to give 
the sanction it may be granted by the Aavo- 
cate-Genera). AIR 1949 Nag 183 (184):ILR 
(1948) Nag 846 (DB) * AIR 1928 Mad 
401 (401) (DB). 

(2) The section does not make it compul- 
sory for the State Government to appoint 
another ofiBcer in case the Advocate-General 
is there to perform the functions assigned 

[Vol. 2.] 3 A. M. 67 


to him under S. 92. AIR 1955 Raj 166 
(167): ILR (1955) 5 Raj 324 (DB). 

(3) Suit for removal of obstruction on vil- 
lage pathway — Application to Collector for 
sanction for filing a suit — > Endorsement by 
Collector on application that case may be 
registered held aid not amount to sanction. 
1963 Raj LW 481: ILR (1963) 13 Raj 984. 

"Previous sanction of the State Govern- 
ment.” — (4) Both the appointment and the 
previous sanction must exist before S. 93 can 
1)6 applied and a suit instituted without 
such previous sanction is liable to be dis- 
missed AIR 1932 PC 51 (54): 59 Ind App 
121: 53 All 990. 

[See also AIR 1931 PC 121 (124): 53 
All 910: 58 Ind App 460.] 

(5) The fact that the State Government 
has appointed an officer under this section 
generally is no bar to its appointing the 
Collector or any other person to exercise 
such powers in any particular case. AIR 
1931 PC 121 (124): 53 All 910: 58 Ind App 
460. 


(6) A previous sanction for the exercise of 
the powers must be obtained by the Collec- 
tor or other officer appointed, for each par- 
ticular case. A general sanction by the 
State Government is not enough. AIR 1932 
PC 51 (54): 59 Ind App 121: 53 All 990 • 
AIR 1955 Cal 155 (156) (DB) • AIR 1951 
Nag 394 (396): ILR (1950) Nag 50 (DB) * 
AIR 1949 Nag 183 (183. 184): ILR (1948) 
Nag 846 (DB) ♦ (1948) 52 Cal WN 831 
(834) (DB). 

(7) The obtaining of sanction must be 
strictly proved and the Court will not draw 
a presumption that all due formalities of 
law must have been complied with. AIR 
1955 Cal 155 (156) (DB) ® AIR 1948 Nag 
357 (357): ILR (1948) Nag 281 (DB). 
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PART VI 

SUPPLEMENTAL PROCEEDINGS 


94. [New] Supplemental proceedings. — In order to prevent the ends of justice 
from being defeated the Court may, if it is so prescribed, — 

(a) issue a warrant to arrest the defendant and bring him before the Court 

to show cause why he should not give security for his appearance, and 
if he fails to comply with any order for security commit him to the 
civil prison; 

(b) direct the defendant to furnish security to produce any property belong- 

ing to him and to place the same at the disposal of the Court or order 
the attachment of any property; 

(c) grant a temporary injunction and in case of disobedience commit the 

person guilty thereof to the civil prison and order that his property be 
attached and sold; 

(d) appoint a receiver of any property and enforce the performance of his 

duties by attaching and selling his property; 

(e) make such other interlocutory orders as may appear to the Court to be 

just and convenient. 

[See Orders 38, 39, 40.] 


SECTION 94 — SYNOPSIS 

1. Scope. 

2. “If it is so prescribed.” 


1. Scope: — (1) Supplemental proceedings 
are a means to an end and not an end in 
themselves. Thus, a suit only for the ap- 
pointment of a receiver is not maintainable. 

Madh B LJ 1955 HCR 1117 (1119). 

(2) The provisions relating to O. 40 are 
suh/ect to the controlling S. 94 and in tak- 
ing any action under O. 40 or passing any 
interlocutory order, it is the duty of the 
Court of law to keep in view that the rights 
of tlie parties are not jeopardised and the 
ends of justice not defeated. AIR 1960 Raj 
192 (194, 195): 1960 Raj LW 334 (DB). 

(3) By virtue of S. 7, clauses (c) and (e) 
of the section do not extend to Provincial 
Small Couse Courts. AIR 1919 Cal 6 (6): 46 


Cal 717 (DB). 

(4) Any error in the manner of exercise 
of jurisdiction conferred by S. 94 would not 
affect the validity of the Court’s act if the 
Court’s jurisdiction is derived from a source 
independent of the provisions which merely 
prescrii)e the manner of its exercise. AIR 
1945 Nag 97 (100, 101); ILR (1945) Nag 

121 (DB). , 

(5) The Courts have power to pass orders 
referred to in cIs. (a) to (e) of the secUon 
only if it is so prescribed by the rules and 
Ibis would exclude the inherent power of 
the Court under S. 151 to pass such orders 
where they are not prescribed by rules. 

1928 Mad 491 (492) (DB) » AIR 1933 Mad 
500 (501); 58 Mad 563 * AIR 1932 Mad 
180 (181) ° AIR 1953 Assam 104 (104): 
ILR (1952) 4 Assam 160 ® AIR 1953 Madh 
B 154 (155) * ILR (1954) Madh B 284 
(287) AIR 1952 Mvs 76 (77): ILR (1952) 
Mys 354 " AIR 1945 Pat 483 (484, 485): 

AIR loS' Nag 97 (100); ILR (1945) 
Nag 121 (DB).] 


[But see AIR 1920 Lah 430 (437) (DB) 
* AIR 1933 Lah 437 (439): 14 Lah 68 * 
AIR 1954 All 113 (114): ILR (1954) 1 
All 136 (DB) ® AIR 1940 All 185 (186): 
ILR (1940) All 201 (DB) ® AIR 1952 Cal 
560 (561): ILR (1953) 2 Cal 11 (DB) • AIR 
1918 Pat 214 (215): 3 Pat L Tour 456 (DB).] 


(6) The applicant for an injunction must 
make out a prima facie case therefor. AIR 

1928 Cal 464 (465): 55 Cal 978 (DB). 

(7) Whether it is a fit case in which an 
injunction should be issued has to be deter- 
mined on its own merits. Interest of the 
opposite party is as important as the inte- 
rest of the party asking for interim injunc- 
tion. AIR 1968 J and K 86; 1968 Kash LJ 

(8) The grant of interim reliefs is always 
in the discretion of the trial Court which 
has to exercise such discretion in accordance 
with well-established judicial principles and 
not in a capricious or arbitrary manner. 
However, it is for the person aggrieved with 
the order made by the trial Court to show in 
a convincing manner that the discretion 
had not been properly exercised by that 
Court, and unless that burden is discharged 
the order must be upheld by the appellate 
Court. AIR 1967 Goa 149 (151) (FB). 

(9) A mere ^prehension of interference 
with the plaintifirs collection of rent and of 
the breach of the peace does not justify the 
grant of an injunction. AIR 1926 Cal 604 
(605) (DB). 

(10) It is not proper exercise of discretion 
to grant an injunction restraining the oppo- 
site party from the bona fide exercise of 
his statutorj’ rights. AIR 1920 Pat 423 (423): 
5 Pat L Jour 76 (DB). 

(11) Order 39, R. 2 (3), applies to 
dience generally of an injunction 
hv the Court whether under O. 39 c 
Section 94. AIR 1918 Mad 340 (341) AIR 


disobe- 
granted 
r under 
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Section 94 — Note 1 (contd.) 

1926 Mad 574 (575) (DB) • AIR 1969 Guj 
28 (32) (DB) ♦ AIR 1967 Andh Pra 48: 
(1965) 2 Andh WR 224 (DB) ® AIR 1963 
Andh Pra 136 (137): (1962) 2 Andh WR 
25 (DB). 

(12) Ihe facts in each case have to be 
closely scanned and carefully considered by 
the Court before the issue of an injunction. 
AIR 1955 Assam 174 (176). 

(13) When a witness summoned to pro- 
duce a document under O. 16, R. 6 fails to 
comply with the summons, he may be 
punished by arrest and imprisonment or at- 
tachment under O. 16, R. 10. AIR 1928 
Mad 299 (305): 51 Mad 1 (SB). 

(14) An order directing the furnishing of 
security and submission of accounts is an 
order of the kind contemplated by Section 94 
clause (e). (1912) 17 Ind Gas 361 (362) (DB) 
(Cal). 

(15) A Court has power under clause (e) 
to stay an execution sale pending the dis- 
posal of a suit under O. 21, R. 63 of the 
Code. AIR 1951 Mad 321 (322). 

(16) A Civil Court though a court of 
special jurisdiction by virtue of S. 28 of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 does not 
lose its qualities of a civil nature. As there 
is nothing in the Bombay Act which is 
contrary to the exercise of powers to grant 
leinporar>' injunctions or which prohi- 
bits the exercise of such powers the Rent 
Court as a Civil Court will have power to 
deal with civil matters and all matters in- 
cidental thereto unless the provision in the 
Bombay Act indicated to the contrary. 
The Court constituted under S. 28 of the 
Bombay Act would therefore have jurisdic- 
tion to grant a temporary injunction. (1966) 
7 Guj LR 147 (156): ILR (1966) Guj 167 
(DB) ® AIR 1966 Orissa 96 (98): ILR (1965) 
Cut 794. 

(17) Court has jurisdiction to pass the 
order in the nature of an interim injunction 
even when the proceedings are before the 
Arbitration. AIR 1968 J and K 86 (89): 1968 
Kash LJ 134. 

(18) An arbitrator under the Co-operative 
Societies Act is not a Court or a Judge. He 
has the incidental or consequential powers 
necessary to achieve the object of deciding 
the dispute by implication. The power ol 
a Civil Court to grant stay or injunction is 
a supplemental power and not an incidental 
power. He has therefore no power to 
grant an injunction. AIR 1968 All 22 (28): 
1967 All LJ 454. 

(19) An interim order is as much an order 
of the Court as a final order and is capable 
of being enforced. AIR 1968 Bom 35 (39): 
69 Bom LR 250 (DB). (Interim order was 
abo\it payment of interest.) 

(20) Attachment before judgment — Two 
conditions are necessary, viz., Court has to 
issue order directing security to be furnished 
for the sum specified and in the same order 
it may make attachment of property — No 


attachment comes into existence unless 
whole procedure prescribed by law for 
making attachment is gone through — Though 
a Court has jurisdiclion to attach property 
in order to achieve that object it is hound 
to follow procedure provided by law; for, 
a thing for which provi.sion has been made 
mii.st be done in that way or not at all — 
If no attachment c<)mes into effect accord- 
ing to procedure prestribed any step taken 
towards achicviim nt of that object is mere 
nullity and has no effect on property. AIR 

1967 All 136 (138, 140): 1968 All LJ 990 
(DID. 

2. ‘ If it is so preserfbed.” — (1) (Majo- 
rity-view: J. C. Shah J., dissenting). — The 
effect of the expression ‘if it is so prescrib- 
ed' in S. 94 is only this that when the rules 
in O. 39, Civil P. C., prescribe the circum- 
stances in which temporary injunction can 
be issued, ordinarily the Court is not to use 
its inherent powers to make the necessary 
orders in the interests of justice It is in 
the incidence of the exercise of the power 
of the Court to issue temporary injunction 
that the provisions of S. 94 of the Code have 
their eflPect and not in taking away the 
right of the Court to e.xercise its inherent 
power. AIR 1962 SC 527 (532, 534, 537): 
1962 Supp (1) SCR 450 * AIR 1961 J & K 
29 (30) ° AIR 1959 Ker 45 (46): 1958 Ker 
LT 385 (DB) « ILR (1966) Cut 400: 32 Cut 
LT 999. 

(2) Whatever be the inherent powers of 
a High Court apart from the provisions of 
O. 39 those powers cannot be exercised by 
the High Court when dealing with an 
appeal or revision from order made by 
a subordinate Court. If the Subordinate 
Court had not such power and jurisdiction, 
the High Court will have to set aside the 
order of that Court. AIR 1961 J & K 29 
(30). 

(3) Election petition before S. D. O. by 
sitting pradhan against opponent who was 
declared duly elected — S. D. O. cannot 
give interim relief — He cannot withhold 
transfer of charge of office of Pradhan to 
opponent, till the disposal of election peti- 
tion. Because neither U. P. Panchayat Raj 
Act nor the rules thereunder authorise the 
S. D. O. hearing election petition to grant 
interim relief. He has therefore not the 
powers conferred upon Civil Courts by 
S. 94 and S. 151 and Orders 39 and 41 
CPC. AIR 1963 All 518 (520, 522): ILR 
(1961) 2 All 298 (DB). 

(4) Clause “if it is so prescribed” in 
S. 94 means that Interlocutory order can 
be made only if rules under the Code pres- 
cribe for such order. AIR 1966 Cal 603 
(604). 

(5) Courts have also inherent powers to 
issue temporary injunction in circumstances 
which are not covered by the provisions of 
O. 39 CPC if the Court is of opinion that 
the interests of justice require the issue of 
such interim injunction. AIR 1962 SC 527 
(532, 534, 537): 1962 Supp (1) SCR 450. 
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95. Compensation for obtaining arrest, attachment or injuncdon on insufficient 
grounds.— (1) Where, in any suit in which an arrest or attachment has been effect- 
ed or a temporary injunction granted under the last preceding section, 

(a) it appears to the Court that such arrest, attachment or injunction was 

applied for on insufficient grounds, or 

(b) the suit of the plaintifiF fails and it appears to the Court that there was 
no reasonable or probable ground for instituting the same, 

the defendant may apply to the Court, and the Court may, upon such application, 
award against the plaintiff by its order such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the defendant for the expense 
or injury caused to him: 

Provided that a Court shall not award, under this section, an amount exceed- 
ing the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for compen- 
sation in respect of such arrest, attachment or injunction. 


[1882, 1877, Ss. 491 and 497; 1859, 


SECTION 95 — SYNOPSIS 

1. SCOPE. 

2. ARREST OR ATTACHMENT BE- 

FORE JUDGMENT. 

3. ATTACHMENT OR ARREST MUST 

HAVE BEEN APPLIED FOR ON 
INSUFFICIENT GROUNDS. 

4. "OR THE SUIT OF THE PLAINTIFF 

FAILS.” 

5. PROCEDURE FOR OBTAINING 

COMPENSATION. 

6. AMOUNT AND BASIS OF COM- 

PENSATION. 

7. Court which can grant compensa- 

tion. 

8. Provincial Small Cause Court. 

9. CHARTERED HIGH COURT, 
POWER OF. 

10. REGULAR SUIT, IF AND WHEN 
BARRED. 

TOPIC INDICATOR 

Appeal — See Section 104, Cl. (g). 
Applicability to conditional and ex parte 
attachment. — See Note 2. 
Compensation for excessive attachment 
even if suit be decreed — See Note 

Compensation not only for "special da- 
mages” but also for "general dama- 
ges^ — See Note 6. 

Formal application — A counter petition 
is sufficient — See Note 5. 

Formal application — Claim in a counter- 
statement of an applicant — See 

Note 10. . e e- 

Formal application — Necessity ot — See 

Note 5. 

Order under this section, when to be 
passed — See Notes 2 and 5. 

Right of defendant to apply even prior to 
.service of suit summons — See Note 
2. 

Undertaking, effect of — Note 7. 

1. Scope. — (1) The section applies also to 
cases in which the plaintiff is a minor repre- 


Ss. 88, 96.] 


sented by a next friend. AIR 1935 Mad 886 
f887): 59 Mad 415. 

(2) The section authorises an order for 
compensation only against the plaintiff but 
not against his next friend. But a separate 
suit for compensation against the next friend 
is not barred. AIR 1941 Mad 719 (720); 
ILR (1941) Mad 985 (DB). 

(3) The section applies to arrest or attach- 
ment before judgment. AIR 1939 Pat 13 
(16. 17). 

(4) The jurisdiction exercised by the Court 
must be considered in terms of the clear 
language of Section 95, C. P. Code, and 
the said section does not, in any way, p.ace 
any restriction. Therefore, the fact that the 
order of attachment has been made absolute 
in the pre.sence of the defendant or that it 
has not been set aside is not a bar for 
the defendant applving under Section 95. 
AIR 1959 Ker 18 (20, 21): 1958 Ker LT 
565. 

(5) The application of any penal provi- 
sion of tlie nature of Section 95 has to be 
considered by the Court wth very great 
care and anxiety. AIR 1959 Cal 668 (609): 
63 Cal WN 197 (DB). 

2. Arrest or attachment before judgment. 
— (1) No compensation is awardable under 
this section unless the attachment or arrest 
has been actually effected. 1956 Madh-B 
LJ 927 (928) * 1958 Raj LW 367 (369) • 
AIR 1952 Bhopal 14 (14) ® AIR 1917 Mad 
145 (147): 39 Mad 952 (DB) • AIR 1925 
Bom 357 (358, 359); 49 Bom 629. 

(2) A defendant who has been arrested 
can be granted compensation though he did 
not receive the summons. (1891) 15 Bom 
160 (163). 

(3) The section applies also to temporary 
attachments under Order 38, Rule 5. AIR 
1919 Mad 20 (20) (DB) ® AIR 1932 Ca! 
92 (93) • 1932 Mad WN 956 (957). 

3. Attachment or arrest must have been 
applied for on insufficient grounds.— (1) The 
words “on insufficient grounds” must be 
taken to mean “without reasonable or pro- 
bable cause.” AIR 1953 Madh B 90 (91): 
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Section 95 — • Note 3 (contd.) 

ILR (1953) Madh B 29 (DB) • AIR 1951 
Rai 26 (28) (DB) ® (1894) 18 Bom 717 
(720) ® AIR 1960 Bom 326 (327): 61 Bom 
LR 1254 (DB). (It is for the plaintiff who 
applied for attachment before judgment to 
prove that the attachment was applied for 
and got effected on reasonable and proba- 
ble grounds.) 

(2) That on the finding that R the plain- 
tiff in a suit on a promissory note was only 
a benamidar for Kanthammal the defendant 
No. 2 and that it was for her benefit that 
the suit was instituted, it might follow that 
the attachment was applied for on in- 
sufficient grounds as R nad no real claim 
against Kanthammal though the attachment 
was confirmed, and Section 95 (1) (a) 
would be attracted because, to bring the 
case under that provision, it would be suf- 
ficient to show that the attachment was 
effected and that it was applied for on 
insufficient grounds. AIR 1961 Mad 352 
(353, 354): (I960) 2 Mad LJ 484. (Reversed 
on another point in AIR 1963 Mad 412.) 

(3) An application for attachment on the 
ground that the plaintiff would have dif- 
ficulty in realizing the decretal amount is 
made on insufficient grounds. AIR 1934 
Oudh 429 (430): 10 Luck 199 (DB) 

(4) The mere fact that the grounds have 
not been mentioned in the application for 
attachment or arrest before judgment will 
not make the plaintiff liable for compen- 
sation. AIR 1953 Madh B 90 (91): ILR 
(1953) Madh B 29 (DB) • ILR (1954) Madh 
B 134 (136, 137) * AIR 1937 Nag 126 
(127); ILR (1938) Nag 361. 

(5) Application for removal of attachment 
before judgment on deposit of amount — 
No plea that attachment was obtained on 
insufficient grounds — Attachment termi- 
nated — Subsequent application for com- 
pensation under Section 96 not maintain- 
able. AIR 1942 All 261 (263): ILR (1942) 
All 360. 

4 

(6) Where on the defendant's furnishing 
security his property is released from at- 
tachment, but before the release he protests 
that the attachment was on insufficient 
ground, he is entitled to claim compensa- 
Hon. AIR 1953 Madh B 247 (249): ILR 
(1954) Madh B 62. 

(7) No compensation can be granted on 
the defendants showing that at the time 
of attachment he had property of greater 
value than the amount claimed in the suit. 
ILR (1954) Madh B 134 (136). 

(8) The fact that the order for attach- 
ment was not made absolute is, by itself, 
not sufficient to entitle the defendant to 
compensation. Madh B LJ 1954 HCR 1284 
(1286). 

(9) The setting of the order of attach- 
ment which is alleged to have been obtain- 
ed on insufficient grounds is not an essen- 
tial preliminary to the grant of compen- 
sation under Section 95 of the C. P. C. 


AIR 1961 Mad 220 (222, 223): (1960) 2 
Mad LJ 479. 

4. "Or the suit of the plaintiff fails.” — 

(1) Where there was no want of reasonable 
and probable cause for instituting the suit, 
hut the same was dismissed on the ground 
of plaintiffs fraudulent conduct, the defen- 
dant, will not he entitled to claim compen- 
sation. (1903) 13 Mad L lour 70 (71) (DB). 

(2) Mere evidence of malice will not prove 
the absence of reasonable or probable 
ground for instituting the suit. AIR 1915 
Cal 173 (174. 175): 42 Cal 550 (DB). 

(3) Clause (b) of Section 95 (1), C. P. 
Code, contemplates compensation being 
granted in a case of attachment being ef- 
fected in respect of a suit which ultimately 
fails and it appears to the Court that there 
was no reasonable or probable ground for 
instituting the same. Where the applicant 
herself in conspiracy with the plaintiff 
allows him to file a suit for recovery of 
money under a promissory note exectited 
hv her jointly with another and the plain- 
tiff succeeds in that suit in levying an 
attachment before judgment on the pro- 
perty of the applicant, the applicant can- 
not succeed in her application under Sec- 
tion 95 on the suit neing dismissed as 
against her. To such a case Section 95 

(1) (l^) will not apply. AIR 1963 Mad 412 
(413): (19&3) 2 Mad LT 168 (DB). (AIR 
1961 Mad 352, Reversed.) 

(4) The disposal of a suit in which an ap- 
plication for compensation under Sec. 95 
has been made cannot divest the Court its 
power to deal with that application which 
it is clear, the dutv of the Court. AIR 
1964 Mys 4 (6): (1963) 1 Mys LJ 238. 

5. Procedure for obtaining compensation. 
— (1) Beyond an application for compensa- 
tion there is no particular procedure or 
formality to be followed. AIR 1917 Mad 
885 (885). 

(2) An application under Section 95 is 
necessary for the purpose, which may form 
even part of a counter, but the Court has 
to become seized of the matter before it 
can proceed. The Court cannot provide 
for grant of compensation under S. 95, as 
part of the suit, and embody its decision 
while passing the decree in the suit. After 
the Court has been seized of this applica- 
tion a formal notice should he given to 
the aggrieved party, his ohfection heard, 
and then an order passed. (1961) 2 Mad 
LJ 454: 74 Mad LW 810. 

(3) Section 95, C. P. Code alone governs 
the procedure in a summary application for 
compensation for wrongful arrest or attach- 
ment and there is no justification for hedg- 
ing this remedy round with restrictions 
which the section itself does not import. 
AIR 1963 Rai 177 (177): 1963 Raj LW 163. 

(4) An application is to be made only 
after the suit is heard and not before. AIR 
1923 Mad 352 (353) • 1931 Mad WN 956 
(957). 
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Section 95 — Note 5 (contd.) 

(5) An application for compensation for 
wrongful attachment of property cannot be 
entertained by the Court unless the order 
of attachment has been set aside as having 
been obtained on insufficient grounds. AIR 
1934 Mad 638 (639) * AIR 1942 All 261 
(262, 263): ILR (1942) All 360. 

[But see AIR 1940 Mad 77 (78).) 

(6) Court has po\\'er under this section 
to permit the conversion of an application 
for compensation into a suit for compen- 
sation upon pavment of the necessary court. 
(1912) 16 Ind'Cas 443 (444) (DB) (Cal). 

6. Amount and basis of compensation.— 

(1) The discretion to grant compensation 
has to be exercised in a judicial manner. 
Where a Court gives no reasons for refus- 
ing an application under this section, the 
order is not one according to law AIR 
1955 Mad 552 (553) ® AIR 1934 Oudh 429 
(431): 10 Luck 199 (DB). 

(2) By the very terms of Section 95, the 
Court has a wide discretion in deciding 
whether any compensation should be al- 
lowed and, if so. to what extent. The 
discretion is a judicial discretion and the 
Court to which such an application is made 
must take into consideration all the circum- 
stances of the case including the question 
whether or not the grounds are so clearly 
insufficient that the applicant himself could 
not but have known that they were insuf- 
ficient. The Court should not merely look 
at the question from the point of view of 
the ultimate decision hy which the appli- 
caion was disallowed hut also consider 
the question whether the applicant for in- 
junction had reason to believe that they 
were insufficient. AIR 1959 Cal 668 (669): 
63 Cal WN 197 (DB). 

(3) The word “injun.'” is not confined 
only to some tangible injury that can be 
measured directly in money but humilia- 
tion or injury to reputation will he included 
in the term “injury” and general damages 
can be awarded. AIR 1955 Mad 552 (554) 

« AIR 1940 Mad 77 (79) • AIR 1926 Mad 
962 (962) * AIR 1953 Madh B 247 (249): 
ILR (1954) Madh B 62 * Madh BLJ 1954 
HCR 1230 (1232) * AIR 1960 Bom 326 
(328): 61 Bom LR 1254. (39 Cal WN 915, 

Dissented from.) rr « 

[But see AIR 1958 Mys 136 {IS7): ILR 
(1957) Mys 339 ® (1936) 164 
(73 74) (Cal) * AIR 1932 Cal 695 (696): 

59’ Cal 1082.1 ^ . 

(4) An attachment before judgment ef- 
fected on insufficient grounds is itself an 
injury, actionable per se. as it interferes 
with the common law rights of the defen- 
dant and entitles the defendant, without 
proving special damage, to obtain compen- 
tfltion bv way of general damages. AIR 
IQ^Bom 326 (328): 61 Bom LR 1254 

^^(5) In the case of a suit by a third party 
for damages for wrongful attachment of 
his properly in execution of a decree passed 


against another person, it was held that 
the wrong was actionable per se and that 
the plaintiff was enlitled to general damages 
although he did not prove any special 
damage. (1866) 10 Moo Ind App 563 (575) 
(PC). 

(6) The defendant is not hound to prove 
special damages in an application under 
Sec. 95. AIR 1959 Ker 18 (21); 1958 Ker 
LT 565 (DB). ((1940) 1 MLT 782 and AIR 
1940 Mad 77 and 21 MLJ 1052 and AIR 
1922 Mad 206 and ILR (1956) Trav-Co 
324, Foil; 39 Cal WN 915, Dissent, from.) 

(7) An order under Section 95 awarding 
compensation for improper attachment before 
judgment has to be passed as an order 
collateral to the decree or decision in the 
suit; and it is appealable under Sec. 104. 
Such appeals are treated as appeals from 
orders and not appeals from decrees. (1901) 

2 Mad LJ 454: 74 Mad LW 810, 

(8) In an action for wrongful arrest 
damages are at large. In other words 
general damages in addition to .'ipecial 
damages, if any, alleged and proved are 
recoverable. Where no special damage is 
alleged the applicant is entitled to general 

damages. AIR 1963 Raj 177 (177). 1963 
Raj LW 163. 


(9) When an order of attachment so ob- 
tained has been made absolute after hear- 
ing the parties, it would mean that accord- 
ing to the Court the apolication for attach- 
ment was made on sufficient grounds and 
if that order has become final, it will not 
be open the same Court on a subsequent 
application under Section 95 of the Civil 
P C., to hold the contrar>'. So long as 
the prior binding order or attachment, is 
not set aside either by appeal or review 
or other\^’Jse, an applicaion under Sec. 95 
of the C. P. Code cannot be allowed on 
the ground that the order has been procured 
on insufficient grounds. AIR 1901 Mad 
220 (222. 223): (1960) 2 Mad LJ 4/9 * 
air 1963 Mad 412 (413): (1963) 2 Mad 

LJ 168 (DB). r u . fU ^ 

(10) Where an order of attachment that 

has become final is only ex parte and there 
is no final order on merits and after consider- 
ing Ae objections of the defendant, then 
an application under Section 95 can be 
allowed on the ground that the order has 
been procured on insufficient grounds and 
it will not be equitable to apply the prin- 
ciple of the rule of res judicata in such a 
case. AIR 1961 Mad 220 (222, 223): (1960) 

2 Mad LT 479. 


(11) Under Section 95 the presentation 
of an application for cancellation of the 
injunction or attachment complained against 
is not a condition precedent for sustaining 
an application for the payment of com^n- 
sation. Section 95 containing as it does 
an exhaustive statulor>' provision providing 
for the payment of compensation in certain 
cases, an application made imder it has to 
be disposed of without resort to any extra- 
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Sesction 95 — Note 6 (contd.) 
neons principles which might have been 
followed in other cases or by Courts of 
other countries. AIR 1964 Mys 4 (5, 6): 
(1963) 1 Mys IJ 238. (AIR 1934 Mad 638 
and AIR 1932 Cal 821, Dissented from; 
1931 Mad WN 956 and AIR 1940 Mad 
77. Rel. on.) 

7. Court which can grant compensation.— 

(1) Compensation can be awarded only by 
the Court by which the arrest, etc., was 
ordered and the application for compensa- 
tion has to be made onlv to that Court. 
(1898) 22 Bom 42 (46) (DB) ^ (1865) 3 
Sulh WR (MLsc) 28 (28) (DB). 

(2) Where a temporary injunction restrain- 
ing the defendant from executing a decree 
obtained by him in another suit is granted 
on an undertaking by the plaintiff to com- 
pensate the defendant for the loss that he 
mav suffer on account of such injunction, 
and the suit of the plaintiff is dismissed, 
the undertaking is to be enforced by ap- 
plication not to the Court executing the 
defendant’s decree but to the Court which 
granted the injunction. (1898) 22 Bom 42 
(46) (DB). 

8. Provincial Small Cause Court. — (1) A 
Provincial Small Cause Court can order the 
attachment of moveables and also award 
compensation for a wrongful attachment 
thereof under this section though it cannot 
do so with respect to immoveable properly. 

1907 Pun Re No. 77. p. 397 (398) ® AIR 
1915 Mad 1072 (1072). 

(2) In Small Cause suits an independent 
inquiry, regarding claim for compensation 
for wrongful attachment before judgment, 
is not necessary and the evidence on the 
point can he taken in the course of the 
suit proceedings. AIR 1951 Madh B 79 
(79). 

(3) A suit for damages for illegal attach- 
ment is not cognizable bv a Small Cause 
Court. (1913) 18 Ind Cas 695 (695) (All). 

9. Chartered High Court, power of.— 
(1) Section does not apply to suits enter- 
tained by High Court on its original side 
and hence the High Court can on an ap- 
plication by the defendant award under 
Rule 329 of the Bombay High Court Ori- 
ginal Side Rules, compensation exceeding 
Rs. 1000 for wrongful attachment before 
judgment. AIR 1926 Bom 523 (524). 

[But see (1908) 10 Bom LR 1002 (1002, 
1003).l 

(2) The Original Side Rules of the Madras 
High Court do not contain rules similar to 
those of the Bombay High Court. Hence 
the provisions of Section 95 will apply 
with necessary changes in that High Court. 
AIR 1955 Mad 552 (553). 

10. Regular suit, if and when barred.— 

(1) Remedy by way of claiming compen- 
sation under Section 95 (1) is optional — 
Regular suit for claiming compensation not 
barred by Section 95 (2) unless an order 


for compensation has been passed under 

S. 95 (1). AIR 1963 Punj 158 (162): 65 
Punj LR 33. 

(2) A regular suit for compensation is not 
barred hy the omi.ssion to proceed under 
the summary procedure provided for by this 
section. (1866) 1 Agra 104 (105) ® (1869) 
11 Snth WR 143 (143) (DB). 

(3) If an application is made and disposed 
of under this section such disposal would 
operate as a bar to a regular suit, what- 
ever mav be the result or the application. 
(1874) 21 Suth WR 375 (376) (DB) ® (1911) 
11 Ind Cas 917 (918) (DB) (Low Bur). 

(4) A claim for compensation made in a 
counter affidavit against a petition for at- 
tachment before judgment cannot bar a 
regular suit. AIR 1920 Mad 397 (399) 
(DB). 

(5) .An application under this section is 
no bar to a subsequent suit for damages 
caused by reaping and removal of crop 
fron the land, which the plaintiff wa.s pre- 
vc.itcd from entering bv the Court’s injunc- 
tion. 1932 Mad WN 536 (536, 537) (DB). 

(6) In a suit for compensation the plain- 
tiff must not only prove want of reasonable 
or probable cause for obtaining the arrest, 
attachment or injunction hut also that the 
defendant was actuated hv malice: AIR 
1951 Rai 26 (30) (DB) • Alii 1944 Cal 289 
(296): ILR (1944) 2 Cal 358 (DB) ® (1911) 
35 Mad 598 (602) (DB). 

[But see (1910) 13 Oudh Cas 357 (362' 
(DB).] 

(7) Malice is not necessarily hatred or 
enmity, but any improper motive. A plain- 
tiff acts improperly in making use, for put- 
ting undue pressure on his debtor, of a 
proce.ss intenned to prevent fraudulent con- 
duct on the part of the debtor. (1911) 
35 Mad 598 (602) (DB). 

(8) A suit lies for maliciously and wrong- 
fully obtaining a temporary injunction or an 
excessive attachment of property. AIR 1927 
Cal 247 (249): 53 Cal 1008 (DB) ® AIR 
1926 Cal 757 (760) ♦ AIR 1922 Lah 303 
(304) fDB). 

(9) \Vhen a decree for a perpetual in- 
junction is made bv the first Court but is 
set aside in apnea), the defendant cannot 
maintain a suit for damages caused hy the 
said suit having been brought. AIR 1915 
Cal 173 (175): 42 Cal 550 (DB). 

(10) Apart from proving want of reason- 
able ana probable cause, it is necessary 
for the plaintiff also to establish that the 
proceedings in the previous suit had termi- 
nated in his favour. AIR 1951 Raj 26 (29) 
(DB). 

(11) It is only in cases where the plain- 
tiff in the suit for damages for wrongful 
attachment was a party . to the suit in 
which the goods were wrongfully attached 
that malice and want of reasonable or pro- 
bable cause is to be proved bv the plain- 
tiff. AIR 1924 Rang 302 (307): 2 Rang 
181. 
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PART VII 
APPEALS 

APPEALS FROM ORIGINAL DECREES 

96. Appeal from original decrees.— (1) Save where otherwise expressly pro- 
vided in the body of this Code or by any other law for the time being in force, 
an appeal shall lie from every decree passed by any Court exercising original juris- 
diction to the Court authorized to hear appeals from the decisions of such Court. 

(2) An appeal may lie from an original decree passed ex parte. 

(3) No appeal shall lie from a decree passed by the Court with the consent of 
parties. 

[1882, S. 540; 1877, Ss. 540, 575; 1861, S. 23; See Order 41.] 

OBJECTS AND REASONS 

See paragraph 11 of the Statement of Objects and Reasons given at the beginning 


of this Cotie. 


Section 95 — Note 10 (contd.) 

(12) Where the plaintiff is a minor suing 
by a next friend, compensation cannot be 
awarded against the next friend under this 
.section. But a separate suit can be brought 
against the next friend for compensation. 
AIR 1941 Mad 719 (720): ILR (1941) Mad 
985 (DB). 

(13) A Court may in a proper case allow 
a suit for compensation to be converted into 
an application under this section. AIR 1944 
Cal 289 (296): ILR (1944) 2 Cal 358 (DB). 

SECTION 96 — SYNOPSIS 

1. SCOPE AND OBJECT. 

2. "APPEAL,” MEANING OF. 

2A. "FROM EVERY DECREE”. 

3. "COURT AUTHORIZED TO HEAR 

APPEALS.” 

4. WHO CAN APPEAL. 

5. Co-plaintiffs. 

6. Co-defendants. 

7. Appeal by minor. 

8. RIGHT OF APPEAL, WHEN LOST. 

9. EXECUTION PROCEEDINGS. 

10. APPEAL AGAINST EX PARTE 
DECREE. 

11. APPEAL AGAINST AMENDED 

DECREE. 

12. DECREE PASSED WITHOUT 

JURISDICTION — APPEAL. 

13. APPEAL AGAINST CONSENT 

DECREE. 

14. COURT-FEE. 

15. APPEALS UNDER OTHER LAWS. 

TOPIC INDICATOR 

Abatement of appeal by subsequent super- 
session of decree by amendment in 
trial Court — See Note 1. 

Advocate-General and relators — Appeal 
by, under Section 92 — See Note 4. 

Appeal against decree wrongly passed on 
merits in absence of plaintiff — See 

O. 17. R. 3. 


Appeal against fresh decree on remand 
where no appeal from original decree 
— See Note 8. 

Appeal as to costs — See Section 35. 

Appeal by a party with no subsisting 
interest — See Note 4. 

Appeal by agent — See Note 4. 

Appeal by benamidar — See Note 4. 

Appeal by party exonerated or struck 
out — See Note 4. 

Appeal by persons not parties to the 
suit or decree — See Note 4. 

Appeal by representative of parties to 
the suit — See Note 4. 

Appeal by transferee after decree — See 
Note 4. 

Appeal fruitless owing to subsequent 
events — Dismissal — See Note 2. 

Appeal in Small cause suit as ordinary 
suit — See Section 102. 

Appeal is continuation of suit — See 
Note 2. 

Burden of proving right of appeal — 
See Note 4. 

Clause (3) and orders by consent — See 
Note 13. 

Compromise decree — Matters outside 
suit — Appealability — See Note 13. 

Decree — Definition — See Note 4 and 
Section 2 (2). 

Decree on disputed compromise — Ap- 
pealability of — See Note 13. 

Decree on oath — Appeal by non-con- 
senting party. — See Note 13. 

Ex parte decree not set aside — No bar 
to appeal — See Note 10. 

Failure to draw up a formal decree — 
No appeal — See Note 4. 

Hindu reversionner — Appeal by — See 
Note 4. 

Inapplicability of the section to Letters 
Patent Appeals — See Note 1. 

Inapplicability of the section to "Orders". 
See Note 1 and Section 2 (2). 

Judgment or finding — No appeal from 
— See Note 4. 

Nature of grounds — See O. 41, R. 1. 

Nature of right of appeal — See Note 1. 
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Orders under Hindu Marriage Act — 
Appeal against — See Note 2A. 
Power of lower Appellate Court to re- 
hear, pending second appeal — See 
Note 10. 

Powers of appellate Court — See Sec- 
tion 107. 

Powers of original Court in respect of ex 
parte decrees on appeal — See Notes 
1 and 10. 

Remedies against ex parte decrees — See 
Note 10. 

Second appeal against ex parte decree in 
first appeal — See Note 10. 

Second appeal by parties, not impleaded 
in first appeal — See Note 4. 

Second appeal without appealing from 
the order refusing to re-hear the 
appeal — See Note 10. 

Successful part)' — Appeal by — See 
Note 4. 

Valuation for jurisdiction different from 
that for court-fee — See Note 14. 

1. Scope and object. — (1) Right of appeal 
is not a natural or inherent right attaching 
to litigation. (1912) 39 Ind App 197 (200): 
40 Cal 21 (PC) ® AIR 1958 Pat 430 (431); 
36 Pat 1123 (FB) ♦ AIR 1957 Mad 333 
(337): ILR (1957) Mad 571 * (1936) 62 Cal 
701 (705) (DB) ® (1896) 18 All 375 (378) 
(SB) ® 1908 All WN 211 (214). (Over- 
ruled on another point in AIR 1923 All 490: 
45 All 506 (FB).) 

(2) Right of appeal does not exist and 
cannot be assumed unless expressly riven by 
statute or by rules having force of statute. 
AIR 1954 Raj 138 (140): ILR (1954) 4 Raj 
597 (FB) * AIR 1958 All 105 (106) ® AIR 
1957 Andh Pra 11 (13) « AIR 1957 Mad 
333 (337); ILR (1957) Mad 571 ® (1956) 
1956-2 All ER 872 (873): 1956-1 WLR 906 

• ILR (1955) Patiala 95 (100) (DB) * ILR 
(1954) Hyd 620 (626) (DB) • AIR 1950 Mad 
124 (128): ILR (1950) Mad 381 (DB) • AIR 
1941 Oudh 590 (591) (DB) * AIR 1941 Pat 
225 (225): 20 Pat 561 (SB) ® (1888) 11 
Mad 309 (312) (FB) ® AIR 1935 PC 5 (6) 

♦ AIR 1935 Rang 264 (270): 13 Rang 457 
(FB) * AIR 1936 Cal 683 (690): ILR (1937) 
1 Cal 699 (SB) • AIR 1934 Mad 103 (104, 
110, 111): 57 Mad 271 (FB) ® (1888) 11 
Mad 26 (34): 14 Ind App 160 (PC) * AIR 
1922 Lah 369 (376, 377): 3 Lab 296 (DB) 

♦ AIR 1925 All 380 (382): 47 All 513 (FB) 

* (1912) 40 Cal 21 (27): 39 Ind App 197 
(PC) * (1913) 20 Ind Cas 703 (765) (PC) • 
AIR 1916 Cal 361 (364): 43 Cal 857 (SB) 

* (1901) 23 All 227 (232): 28 Ind App 11 
(PC) • (1906) 28 All 545 (550) (FB) * 1891 
App Cas 210 (213) ® AIR 1967 Andh Pra 
265 (271): (1966) 1 Andh WR 254 ® (1967) 
66 ITR 319 (321) (Delhi) (DB) ILR (1965) 
Andh Pra 482 (DB) ® AIR 1964 Punj 455 
(455):1984 Cur LJ 311. (The party aggriev- 
ed cannot say that the denial constitutes 
violation of any fundamental right per se.) 

• AIR 1963 Cal 214 (215, 216, 217) 

• AIR 1962 All 439 (441) * AIR 1961 


Ker 96 (98): 1960 Ker LT 1091 (FB) 

® 1959 All VVR (HO 166 (171) ® AIR 1959 
Pat 121 (124): 1958 BLJK 783 (FB). (Can 
neither be conferred nor taken away on a 
considoraMon of the question whether the 
remedv will or will not be convenient or 
adequate.) AIR 1959 Punj 398 (400): ILR 
(1958) Punj 393 (DBJ • 58 Bom LR 107: 
ILR (1956/ Bom 171. (It would not be pos- 
sible to recognise or carve out any such 
right on grounds of justice, equity or fair- 
ness.) * AIR 1955 Mad 159 (160): 1954-2 
Mad L] 192 ** (1967) 1 Mys LJ 13. 

(3) Right of appeal created after com- 
mencement of proceeding will not apply ret- 
rospectively to make orders therein appeal- 
able, unless cxpresslv so provided. ILR 

(1955) Patiala 95 (100) (DB) ® AIR 1954 
Nag 348 (350); ILR (1954) Nag 493 (DB) 
® AIR 1943 Nag 36 (60, 66): ILR (1943) 
Nag 73 (DB) * AIR 1943 Mad 208 (208): 
ILR (1943) Mad 501 (DB). (AIR 1929 Mad 
381: 52 .Mad 361, Followed.) * AIR 1960 
SC 980 (984, 985): (1960) 3 SCR 640. (AIR 
1955 Bom 332, Affirmed.) 

[But see AIR 1945 Oudh 1 (2) (DB).] 

(4) Act which al)olishes right of appeal 
unless expressly made retrospective does not 
affect vested right of appeal of litigant in 
pending action. AIR 1956 Assam 66 (73) 
(DB) ♦ ILR (1955) Patiala 95 (100) (DB) 
® AIR 1954 Mys 152 (154): ILR (19541 
Mvs 125 (DB) • ILR (1954) Hyd 694 (701. 
702) (DB) * ILR (1954) 4 Raj 591 (596) 
(DB). (1950 Raj LW 344, Overruled.) ® 
AIR 1953 Bom 189 (190): ILR (1953) Bom 
323 (DB) * AIR 1953 Hyd 258 (261. 262): 
ILR (1953) Hvd 423 (DB) * AIR 1953 Pat 
380 (381) (DB) ® AIR 1950 Madh B 85 (86) 
(DB) “ AIR 1943 Nag 36 (60. 66): ILR 
(1943) Nag 7.3 (DB) * AIR 1967 SC 344 
(.345): (1961) 12 STC 219 ® AIR 1965 Andh 
Pra 235 (239): (1965) 2 Andh WR 5 (DB) 

(1960) 1 Guj HCR 189; (1960) 1 Guj LR 
208. (Overruiea on another point in AIR 1961 
Guj 144 (FB). The lerislature can restrict 
the right of appeal only by expres.s words 
or by necessarv intendment.) • AIR 1969 
Gui 96 ® AIR 1967 All 231 (2.36) (DB). 

(5) Parlies cannot confer right of appeal 
upon themselves by agreement or mutual 
con-sent. AIR 1941 Rang 199 (200) (DB) * 
(1911) 38 Cal 639 (669) (DB) • (1912) 13 
Ind Cas 170 (171) (DB) (Cal) • (1889) 13 
Bom 650 (652) (DB) * 1902 Pun Re No. 36. 
p. 185 (137) (FB) ♦ (1878) 3 QBD 1 (4) ® 
(1867) 7 Suth WR 222 (223) * (1905) 2 Cal 
L Jour 384 (387) (DB). 

(6) Appeal lies only from decree and not 
from a finding in a judgment. AIR 1942 
Bom 279 (280) (DB) “ AIR 1941 Oudh 590 
(592) (DB) ® (1936) 62 Cal 701 (704) ® 
AIR 1963 Mad 30 (30): (1962) 2 Mad LJ 
270. 

(7) The language of the prc.sent S. 96 is 
clear that an appeal shall lie from every 
decree and a single appeal against the de- 
cree in two siiit.s based on different causes 
of action and having different scope.s is not 
at all contemplated. AIR 1960 Mad 57 (57). 
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(8) Section does not confer right of ap- 
peal from all adjudications which are de- 
crees, but only where it is not expressly 
fitherw'ise provided in Code or bv anv other 
law in force. (1890) 12 All 129 fI55) (FBI 

* (1884) 8 Bom 269 (270) (DB) AIR 1939 
All 233 (234) « .MB 1939 All 552 (5541- 
ILR (1939) All 557 (DB) ® AIR 1960 Puni 
639 (641): 62 Pun LR 559 (DB). 

(9) Direction in decree allowing parties 
to bear their own costs — No question of 
principle involved — No appeal or cross- 
obiection lies on question of costs. AIR 1965 
All 228 (231): 1964 All LT 1057. 

[See also AIR 1946 Cal 530 (534): ILR 
(1946) 2 Cal 527 (FB),] 

(10) Order coming under S. 104, is appeal- 
able notwithstanding decree passed sub.se- 
qnentlv is not appealed against. AIR 1933 
Pat 634 (635) (DB). 

(11) “Court authorised to hear appeals” 
means either Court authorised to hear 
appeals from the Courts in question generally 
or else the Court authori.sed to hear such 
appeals as the appeal in que.stion. (1886) 13 
Cal 232 (235) (DB). 

(12) Though right of appeal is a substan- 
tive right, but that cannot be extended to 
claim a right of being heard hy a specific 
Bench of the High Court. AIR 1959 Mys 
253 (254): 37 Mys LJ 397. (AIR 1958 Andh 
Pra 60, Rel. on.) 

(13) Appeals from Single Judge of High 
Court to a Bench are regulated by Letters 
Patent issued to respective High Courts and 
not bv this section. AIR 1940 Nag 39 (39): 
H.R (1940) Nag 141 (FB) • AIR 1916 Cal 
973 (973): 43 Cal 90 (DB) ® AIR 1923 Bom 
218 (224. 225) (DB) ® AIR 1937 Rang 268 
(269): 1937 Rang LR 97 (DB) * AIR 1919 
Bom 1 (7, 9): 43 Bom 433 (FB) ® (1918) 
18 Ind Cas 253 (253, 254) (SB) (Cal) * AIR 
1916 Mad 1220 (1221): 39 Mad 235 (FB) 

* AIR 1915 Cal 771 (771): 42 Cal 735 (DB) 

® AIR 1917 Bom 62 (78) (SB) ® (1907) 34 
Cal 619 (624) (SB) * (1900) 33 Cal 1323 
(1341. 1343) (SB). 

(14) A.s regards procedure in L. P. ap- 
peals, Code and the rules apply unless the 
Code specially provides to the contrary. AIR 
1921 PC 80 (82, 83): 48 Cal 481: 48 Ind 
App 70. 

(15) By settled practice procedure in Vice- 
Admiralty cases is governed by Civil P. C. 
(1890) 17 Cal 66 (83) (DB). 

(16) Special iurisdiction conferred on ex- 
isting or established Court without more, 
will attract all incidents of ordinary juris- 
diction of such Court including right of ap- 
peal from its decisions, if provided by sta- 
tute. AIR 1948 PC 12 (14); 74 Ind App 

ILR (1948) Mad 505 ® AIR 1956 
Aimer 53 (54) ® AIR 1955 Trav-Co 183 
(183) • (1954) 58 Cal WN 740 (742) (DB) 

® (1954) ILR (1954) Madh B 454 (458) ® 
1954 Ra{ lAV 483 (485) • AIR 1953 Cal 
524 (525, 526) (DB) ® AIR 1952 Punj 159 


(161) (DB). (AIR 1951 Punj 346, Overruled.) 
® ILR (1949) 1 Cal 487 (491) (DB) ♦ AIR 
1944 Cal 401 (405): ILR (1945) 1 Cal 506 
(DB) ® AIR 1944 Sind 220 (221): ILR 
(1944) Kar 216 (DB) * AIR 1959 Mad 191 
(193); (1959) 1 Mad LJ 181. 

(17) Decision of Court under a special 
jurisdiction conferred on it if it amounts to 
decree will be appealable under sech’on al- 
though the proceedings originated in Court 
not on plaint but on application. ILR (1949) 

1 Cal 487 (491, 492) (DB). 

fBut see AIR 1955 Mad 159 (160).] 

(18) Order or decision of District Judge 
made or given in the winding up to be ap- 
pealable under S. 202, Companies Act, 1913 
(now S. 483 of 1956 Act) must either 
amount to a decree from which appeals lie 
under S. 96 or to such an order as falls 
within S. 104 read with O. 43, R. 1. AIR 
1956 All 222 (223): 1956 Cri L Jour 369 
(DB). 

[But see AIR 1955 Bom 355 (356): ILR 
(1955) Bom 550 (DB).] 

(19) Orders passed by the District Court 
or by a single judge of the Calcutta High 
Court in the matter of winding up petitions 
are appealable under S. 202 of the Indian 
Companies Act independently of provisions 
of S. 96 and S. 10 or that of Letters Patent 
Cl. 15. AIR 1965 SC 507 (514): (1964) 1 SCR 
717. (AIR 1928 Cal 295, Overruled. AIR 1959 
Cal 324 so far as it proceeds on the basis 
that Cl. 15 of Letters Patent i.s attracted, 
must be treated as reversed.) 

(20) Right of appeal to High Court — 
Does not mean right to be heard by specific 
number of Judges. AIR 1968 SC 430 (432): 
(1966) 1 SCR 574 ® AIR 1962 Mad 304 
(306. 307): (1962) 1 Mad LJ 376 • AIR 
1961 Ker 226 (233): 1961 Ker LT 275 (FB). 

(21) The appellate Court has jurisdiction 
to construe the terms of S. 90, C. P. Code 
and even if the construction placed by the 
said Court be erroneous the appellate judg- 
ment is not a nullity and cannot be dis- 
regarded or attacked collaterally as passed 
by a Court not competent to entertain the 
appeal. AIR 1965 SC 948 (951): (1968) 1 
sej 475. 

(22) Where an order is made on an appli- 
cation under the provisions of C. P. C. and 
not on an application under the provisions 
of the Hindu Marriage Act the question as 
to whether the order is appealable or not 
has to be answered by reference to the pro- 
visions of C. P. C. AIR 1967 Punj 148 
(152): ILR (1967) 1 Punj 695 (DB). (Order 
on an application under S. 10 C. P. C. 
refusing to stay proceedings held not ap- 
pealable.) ® 1962 All LJ 678 ® 1963 BLJR 

175. , , 

(23) A decree falling under S. 17 of the 
Arbitration Act can be challenged in first 
appeal under S. 96 C. P. C. bv virtue of 
S 41 Arbitration Act. AIR 1963 All 252 
(254): 1962 All LJ 999 (DB). 

2. "Appeal,” meaning of. — (1) ‘Appeal 
means “the removal of a cause from an in- 
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ferior to a superior Court for the purpose 
of testing the soundness of the decision ol 
the inferior Court." (1899) 22 Mad 68 (80) 
(FB) * AIR 1953 Nag 56 (57): ILR (1952) 
Nag 564 (DB) ® 1908 All VVN 211 (213). 
(Overruled on another point in AIR 1923 
All 490: 45 All 506 (FB).) 

(2) There is no definition of appeal in 
the Code of Civil Procedure but there is no 
doubt that any application by a party to an 
appellate Court, asking it to set aside or 
revise a decision of p subordinate court is 
an appeal within the ordinao' acceptance of 
the term and that it is no less an appeal 
because it is irregular or incompetent. ILR 
(1986) Andh Pra 729 (737, 738) (DB). 

(3) Appeal is a remedy provided by law 
for getting decree of lower Court cancelled. 
(1899) 22 Mad 68 (85) (FB) ♦ AIR 
1933 Bom 255 (257, 260): 57 Bom 338 
(DB) • AIR 1932 PC 165 (167): 59 Ind App 
283: 60 Cal 1. 

(4) Appeal is, in fact, a complaint made 
to higher Court that decree of lower Court 
is un.sound and wrong. (1873) 6 NWP HCR 
19 (21) (FB) « AIR 1915 Mad 548 (549) 
(DB). 

(5) Appeal must be against whole decree 
and not against any item or items in it. 
AIR 1941 Pat 269 (276); 20 Pat 459 (SB). 

(6) Appeal is only a continuation of ori- 
ginal proceedings and a stage in suit itself. 
AIR 1944 Lah 29 (31): ILR (1943) Lah 
666 (DB) ® AIR 1957 Punj 310 (312): ILR 
(1957) Punj 656 H.R (1957) Punj 1443 
(1447) ® (1903) 26 Mad 91 (95. 96) (FB) * 
AIR 1915 Mad 1223 (1229. 1233): 39 Mad 
105 (FB) • AIR 1914 Cal 614 (615) (DB) ® 
AIR 1918 Mad 998 (1002, 1006): 40 Mad 
1 (FB) ® AIR 1919 Lah 180 (181): 1919 
Pun Re No. 79 (DB) ® AIR 1967 All 214 
(217): 1963 All LJ 185 (FB) * AIR 1968 
Mani 42 (43). 

(7) Legislature can provide for an excep- 
tion to normal rule that appeal is continua- 
tion of suit. AIR 1967 Bom 514 (520): 69 
Bom LR 153. (Overruled on another point 
in AIR 1968 Bom 100.) 

(8) Decree passed by Appellate Court is 
decree in .suit. AIR 1917 Mad 597 (598) 
(DB) • (1888) 15 Cal 94 (99) (DB) • (1901) 
28 Cal 23 (27) (DB) ♦ (1903) 26 Mad 91 
(95) (FB) ® AIR 1915 Mad 1223 (1230, 
1231): 39 Mad 195 (FB) ® (1894) 18 Bom 
203 (205) (DB). 

(9) Appellate judgment stands in place oi 
original judgment for all legal purposes 
AIR 1915 Mad 1133 (1134) (OBJ • AIR 
1957 All 527 (532). 

[See AIR 1958 SC 86 (95); 1958 SCR 
595: ILR (1957) 2 All 422.] 

(10) Appeal is not confined to judgment 
or any particular proceeding of case but 
enables party to open up the entire basis 
of decree comprising all stages of case. It 
can cover not only, acts done or orders 
passed by Court but also acts not done oi 


omissions made by it. Thus omission to 
frame certain issue may also be agitated in 
appeal. AIR 1957 All 527 (532). 

(11) That appeal in continuation of origi- 
nal proceedings does not mean that party 
could as of right urge therein rights which 
he could have pleaded and enforced before 
suit was finally decided by trial Court but 
he did not. AIR 1957 Madh Pra 98 (103J 
(DB). 

(12) Appeal differs from a review. In re- 
view reconsideration of subject is by same 
Judge under certain conditions, while in ap- 
peal rehearing is by another tribunal. (1859) 
7 Moo Ind App 283 (304) (PC). 

(13) While in an appeal points to be de- 
cided are those on which parties are at vari- 
ance, in revision powers may, in certain 
cases, be exercised even when parties have 
not moved. AIR 1932 All 651 (653); 54 All 
891 ® AIR 1933 Sind 200 (202): 28 Sind 
LR 167 (DB). 

(14) Per Subba Rao, ].: There is an essen- 
tial distinction between an appeal and a 
revision. An appeal is a continuation of the 
proceedings, in effect the entire proceeding.*! 
are before the appellate authority anti it has 
power to review the evidence subject to the 
statutory limitation prescribed. But in the 
case of a revision, whatever powers the revi- 
sional authority may or may not have, it has 
not the power to review the evidence unless 
the statute expressly confers on it that 

power. AIR 1965 SC 1585 (1587): (1965) 
1 SCR 601. 

(15) "Appeal under the Civil Procedure 
Code" means appeal procedure in regard to 
whic/i is governed by Code and not merely 
appeal rignt to prefer which is conferred bv 
Code. AIR 1920 Mad 407 (408): 43 Mad 
51 (DB). 

(16) Appeal dismissed for default will not 
l)ar fresh appeal brought within period of 
limitation. AIR 1923 Pat 514 (516): 2 Pal 
739 (DB) ® AIR 1921 Cal 455 (456): 48 Cal 
157 (DB). 

(17) Appeal whicli even if successful, 
would be entirely fruitless should be dis- 
missed as being incompetent. ^912) 15 Ind 
Cas 529 (529) (DB) (Cal) * AIR 1916 Cal 
272 (274) (SB). 

[See also AIR 1932 Nag 121 (126, 127). 
28 Nag LR 233 (FB).] 

(18) Nothing prevents party from filing 
appeal which may ultimately be found in- 
competent. AIR 1954 SC 73 (74): 1954 SCR 
384: 1954 Cri L Jour 351. 

(19) Words "appeal shall lie" used in sec- 
tion relate to the right of appeal. AIR 1958 
Bom 345 (346): ILR (1958) Bom 419. 

2A. “From every decree”. — (1) Appeal 
can lie only if subject-matter is "decree.” 
AIR 1950 Bom 569 (572) • AIR 1957 
Cal 21 (22) (DB). (Application for instal- 
ments filed before passing of decree on 
award — Decision of Court is a part of 
decree and therefore is appealable.) ® AIR 
1956 Raj 164 (165): ILR (1956) 6 Raj 736 
• AIR 1955 Ilyd 156 (157): ILR (1955) Hyd 
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56 (DB) ® Madh B LJ 1955 HCR 714 
(717) (DB) ® AIR 1954 All 63 (64) ♦ AIR 
1954 Cal 220 (221) (DB) * AIR 1953 Kutch 
42 (43) * AIR 1951 Nag 269 (270) ® AIR 
1951 Pun) 444 (445) * AIR 1950 All 57 
(60): ILR (1950) All 975 ® AIR 1950 Assam 

169 (174) (DB) * AIR 1950 Mad 296 (296) 
® AIR 1950 Pat 443 (444) (DB) ® 1950 All 
WR 280 (281) * AIR 1943 Cal 177 (179) 
(DB). (Contra AIR 1939 Cal 717 (717).) ® 
AIR 1942 Mad 406 (406) (DB) ® AIR 1941 
Cal 530 (532); ILR (1941) 2 Cal 402 (DB) 

* AIR 1941 Mad 817 (819): ILR (1942) 
Mad 60 (DB) ® AIR 1935 Lah 302 (303). 
16 Lah 990 (DB) ® (1873) 6 NWP HCR 19 
(21, 23) (FB) AIR 1934 Oudh 307 (309). 
9 Luck 701 (DB) ® AIR 1935 Mad 373 
(377) (DB) ® (1936) 62 Cal 701 (704) (DB) 

* AIR 1936 Sind 166 (167): 30 Sind LR 

170 (DB) ® AIR 1937 Oudh 381 (383): 13 

Luck 523 (DB) ® AIR 1939 All 552 (554): 
ILR (1939) All 557 (DB) * AIR 1939 Bom 
182 (183): ILR (1939) Bom 389 (DB) 
(1912) 8 Nag LR 92 (96) ® AIR 1025 Cal 
932 (932): 52 Cal 662 (DB) ♦ (1868) 9 Suth 
WR 309 (311) (SB) * 32 Cut LT 

393: ILR (1965) Cut 943. (Refusal 
to entertain application for restitu- 
tion is decree — Order is appealable.) ® 
(1964) 1 Andh WR 349: (1964) 1 Andh LT 
378. (Mere finding on preliminary issue re- 
lating to jurisdiction does not tantamount to 
a decree.) * 1963 All LJ 59. 


[See also 1965 Raj LW 520: ILR (1966) 
16 Raj 213 (DB). (Case of no subsisting de- 
cree.) ] 

[See however AIR 1929 Mad 223 (225) 
(DB).] 


(2) “Decree” is a conclusive determina- 
tion of “the rights of the parties with re- 
gard to all or any of the matters in contro- 
versy in the suit.” 1956-2 Mad L Jour 174 
(175) ® AIR 1957 Bom 59 (60): ILR (1957) 
Bom 175 (DB) * AIR 1953 Trav-Co 122 
(122) (DB) • AIR 1945 Nag 289 (290): ILR 
(1945) Nag 643 (DB) ® AIR 1945 Oudh 
312 (313): 20 Luck 557 (DB) ® AIR 1943 
Nag 204 (209): ILR (1943) Nag 241 (FB) 
• AIR 1941 Oudh 590 (592) (DB) ® AIR 
1941 Pat 1 (2): 19 Pat 862 (DB) ® AIR 
1941 Pat 385 (387): 20 Pat 417 (DB) • AIR 
1934 Mad 103 (107): 57 Mad 271 (FB) * 
AIR 1930 Lah 187 (188 to 190): 11 Lah 
402 (DB) * (1911) 12 Ind Cas 745 (750) 
(DB) (Cal) ® AIR 1926 Pat 457 (459): 6 
Pat 160 (DB) * AIR 1931 Mad 471 (473, 
474): 54 Mad 337 (DB) ® AIR 1927 Rang 
148 (149): 5 Rang 838 (DB) ® 1966 All LJ 
765: 1966 All WR (HC) 470. 


(3) “Matters in controversy in the suit” 
mean matters which, from pleadings, ap- 
pear to be in dispute between parties rang 
ed a.s plaintiffs and defendants. (1913) 16 
Ondh Cas 350 (353) (FB) ♦ 1965 All L) 
575. 

(4) A party can appeal only in such mat- 
ters as have adversely affected him and not 


from every part of decree. (1938) 42 Cal 
WN 492 (494) * AIR 1934 All 677 (679) • 
AIR 1965 SC 1874 (1883): 1965-3 SCR 550 
® AIR 1969 J and K 25 (26) (FB). (In some 
cases it has been held that an appeal will lie 
even against a finding which is necessary 
and will operate as res judicata as against 
the party by implication.) 

(5) ‘Decree’ — Suit dismissed on ground 
of want of jurisdiction — Failure to draw 
decree — Party precluded from challenging 
the order by appealing from the decree — 
Remedy open to party is to file application 

under S. 115, C. P. C. (1957) 61 Cal WN 
789. 

(6) In no case, can a parly come up in 
appeal unless a formal decree is drawn up 
and signed, and if the Court refuses to draw 
up a decree on an application made by the 
parly aggrieved, it could be .sot right in 
revision. AIR 1959 Manipur 13 (14). 

(7) The effect of a stay order is to pul a 
bar to the jurisdiction of the lower Courl 
to j)roceed with the case. Accordingly no 
proceedings taken from the time the order 
is passed can have any effect. Tlie stay 
order is operative though it is not commu- 
nicated. The logical effect thereof is that 
the judgment and decree passed by the 
lower Court after the stay are null and void 
Such a decree which has no legal existence 
leaves no foundation for an appeal. AIR 
1959 Madh Pra 34 (34): 1959 MPLJ 85. 

(8) Munsif Court quashing decree ol 
Nyaya Panchayat, in revision under S. 89 
(2) (a) of U. P. Panchayat Raj Act (26 of 
1947), and proceeding to try suit himself 
under cl. (d) of sub-s. (2) — Munsif Court 
tries the suit in his original jurisdiction and 
hence decree passed by him is appealable 
— Decree is governed by S. 96, C P. Code. 
AIR 1964 All 347 (347): 1963 All WR (HC' 
420. 

(9) Decree directing that it will not be 
executed till disposal of another pending 
appeal — Appeal and not revision is the 
remedy against such direction as the direc- 
tion cannot be construed as a mere order 
postponing execution. AIR 1960 Mad 349 
(350): (1960) 1 Mad LJ 330. 

(10) Hindu Marriage Act (XXV of 1955), 

Ss. 10, 21 — Proceeding on petition foi 
judicial separation is suit and decree passed 
therein is appealable under S. 96 and second 
appeal under S. 100 is competent. AIR 1965 
All 280. 

(11) W^ere in a suit the plaintiff asks for 
a primary relief and if not found entitled 
to it, claims another relief in the alternative 
fin this case against a different person), and 
the plaintiff is granted the alternative relief, 
an appeal against the refusal of primary 
relief is competent. Such refusal amoimts to 
a decree. AIR 1964 Ker 153 (153); (1963) 

1 Ker LR 556. 

(12^ Order deemed to be decree within 
meaning of S. 2 (d) — Order subject to all 
incidents of Ss. 96 and 100 — Decision of 
first appellate Court on onler immaterial — ’ 
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Second appeal maintainable. 1968 MPLJ 
246: 1968 Jab LJ 640. 

(13) Grant of pennanent alimony and 
maintenance even though ordered after the 
passing of the decree, under S. 25 of the 
Hindu Marriage Act is a part of the decree 
and i.s subject to appeal. 1966 .All WR (HO 
10 (11); 1966 All LJ 308. 

(14) ‘Decree' — Suit against firm through 
defendant — Decision absolving defendant 
from liaibility — The appellate Court affirm- 
ing the finding of the Trial Court and re- 
manding the case to be tried on merits 
against the firm — Held the order of the 
appellate Court dismissing the suit against 
deft, amounted to decree and as such was 
appealable under S. 90 C. P. C. AIR 1959 
J & K 76 (77). 

(15) A decision in the original proceed- 
ings under S. 13 of the Hindu Marriage Aci 
is a decree under that Act and is appeal- 
able under S. 96 C. P. C. read with S. 28 
of that Act. AIR 1962 Mys 172 (174): 40 
Mys LJ 230. 

[But see AIR 1962 Pat 489 (490): ILR 
41 Pat 757.] 

(16) The order of the Court under Parti- 
tion Act directing a sale of property does 
not by itself amount to a decree and is not 
therefore appealable under S. 96 C. P. C. 
(1966) 7 Guj LR 121 (129): ILR (1966) Guj 
143 * 1963 Jab LJ 52. 

[But see AIR 1968 Ker 282 (283): 1968 
Ker LT 70. ((1966) 7 Guj LR 121: ILR 
(1966) Guj 143, Dissented from.) ] 

(17) See also the undermentioned cases 

where decisions were held to amount to a 
decree. AIR 1967 SC 1470 (1473): (1967) 3 
SCR 153. (The order of the Court deciding 
that dispute and making variation in shares 
specified in the preliminary' decree already 
passed is a decree.) ® AIR 1965 SC 231 
(23'H; (1964) 8 SCR 60. (Decision under 
Madras Hindu Religious Endowments 
Act, 1926 (II of 1927), Section 57 (9) 
amounts to a decree under S. 2 (2), Civil 
P. C. and is appealable.) • AIR 1966 Mad 
308 (309): (1965) 2 Mad LJ 548. (Order 
under S. 47 (2).) ® AIR 1966 Mys 112 (115): 
(1965) 1 Mys LJ 786 • AIR 1964 All 348 
(348). (A decree passed by Munsif in a suit 
for recovery of rent under S. 7-B of the 
U. P. (Temporary) Control of Rent and 
Eviction Act 3 of 1947.) • AIR 1962 Him 
Pra 32 (35). (Order rejecting an 

application of judgment-debtor to amend 
the decree in accordance with the 
provisions of H. P. Act.) • AIR 
1962 Mad 16 (21): (1961) 2 Mad LT 418. 
(Order fixing reasonable rent under S.s.' 7 and 
7-A, Madras City Tenants Protection Act 
amounts to a decree.) • 1961 All LJ 669 
* 1961 BLJR 829 (830). (Order directing 
preparation of final decree is appealable!) 


® AIR 1961 Raj 13 (15): 1961 Raj LVV 
126. (Order under S. 24 of the Bombay 
Money Lender's Act fixing instalments of a 
decree.) « ILR (1960) 1 All 546 (565) (DB). 
(An order dismissing a suit under O. 17, 
R. 3 for default of plaintiff to produce evi- 
dence.) • AIR 1900 Mys 139 (139); 38 Mys LJ 
102 (DB,). (Decision under S. 30 of the Land 
Acquisition Act is a decree.) ® 1959 Ker LT 
334 (335) (DB) ® AIR 1959 Manipur 13 
(13), (An order rej'cclhjg appeal as time bar- 
red after refusal to extend time under S, 5 
Limitation Act.) • AIR 1953 Cal 524 (526). 
57 Cal WN 127 (DB). (Order rejecting an 
application made under S. 6 of the West 
Bengal Premises Rent Control (Temporary 
Provisions) (.Amendment) Act, 1950 for res- 
cission of an ejectment decree.) 

(18) In the undermentioned cases the 
decisions were held not to amount to a 

decree. AIR 1963 SC 393 (395): (1963) 2 
SCR 163. (Order of an Arbitrator rejecting 
claim and refusing to award any compen- 
sation under the Defence of India Act.) ® 
AIR 1969 Ker 78 (78): 1968 Ker LT 578. 
(Suit for accounts of dissolved partnership 
withdraw n by plaintiff — Dismissal of suit 
as withdrawn held was not a decree.) ® 
1967 All LJ 379. (Order rejecting applica- 
tion under S. 4. Partition Act (1893) — 
Order is not decree under Sec- 
tion 8 and is not appealable.) ® AIR 
1967 Pat 338 (339), (Order returning plaint 
for presentation to proper Court — Not a 

decree.) ® AIR 1964 Madh Pra 234 (236); 
1964 Jab LJ 343 (DB) ® AIR 1963 Orissa 
61 (64): 28 Cut L'T 635. (Order of remand 
by lower appellate Court directing the trial 
Court to proceed with the final decree pro- 
ceedings in suit for redemption — Not a 
decree.) • AIR 1963 Pat 59 (59): 1963 
BLJR 85. (Order dismissing application 
under S. 47 for default — Not appealable 
— Application for restoration under S. 151 
lies.) • (1983) 65 Pun LR 1092. (Order re- 
jecting objection of judgment-debtor object- 
ing to form of sale proclamation on the 
ground that it does not clearly state certain 
incumbrances.) ® AIR 1962 Madh Pra 
237 (238): 1961 Jab LJ 1267. (Rejec- 
tion of memo of appeal for insufficient 
court-fee.) • AIR 1961 Andh Pra 359: (I960) 

1 Andh WR 270. (Orders under Ss. 9, 10, 11 
and 13 of Hindu Marriage Act are not de- 
crees within the meaning of S. 2 (2) of C- 
P. C., so as to attract S. 96, C. P. C. AIR 
1960 Andh Pra 66, Overruled.) ® AIR 1955 
Mad 159 (160); 1954-2 Mad LJ 192. (Order 
rejecting petition on ground that Madra.s 
Act (IV or 1938) is not applicable does not 
amount to a decree and is not appealable.) 

3. “Court authorized to hear appeals.’'— 
(1) Section does not deal with jurisdiction 
of Courts but only with right of appeal. 
(•86) 13 Cal 232 (235) (DB). 

(2) It is only Court to which jurisdiction 
is given by an Act to entertain appeal in any 
particular matter that can hear appeal. 
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(1896) 18 All 375 (378) (FB) * AIR 1918 
Cal 435 (436): 45 Cal 926 (DB) “ (1897) 
24 Cal 249 (251) (DB). 

[See also AIR 1969 Punj 25 (26) (DB). 
(Appeal against order under Section 19, 
Hindu Marriage Act, lies to Single Judge — 
Letters Patent appeal under Clause 10 not 
barred.) ® AIR 1963 Piinj 131 (133): ILR 
(1962) 1 All 76. (Merely because the plaintiff 
had a right to file cross-objections to re-agi- 
tate the claim of Rs. 5900/ was not ground 
for compelling the defendant to file an ap- 
peal in the High Court.)] 


(3) Inherent waut of jurisdiction to enter- 
tain appeal — Cannot be cured by consent, 
waiver or acquiescence of parties. AIR 1962 
Cal 635 (637): 66 Cal VVN 690 (SB). (Party 
held not precluded from questioning juris- 
diction of appellate Court before High 
Court in revision.) 

(3A) Forum of appeal has to be determiried 
in accordance with provisions of this section 
read with S. 21. AIR 1958 Pat 430 (432): 
36 Pat 1123 (FB). 

[See AIR 1959 Punj 646 (648), (Suit for 
accoimts — Dismissal of — Appeal — Ori- 
ginal value is value for determination of 
forum of appeal.) ] 


(4) Suit for restitution of conjugal rights 
— Valued below Rs. 10,000 — Appeal 
from decree — Same value determines 
forum of appeal — Appeal lies to District 
Judge and not to High Court, AIR 1963 All 
476: ILR (1964) 1 All 185. (Valuation put 
l^y appellant m memo of appeal is imma- 
terial.) 


(5) Mun^iff disposing of suit originally 
instituted in District Court but subsequent- 
ly transferred to him — Forum of appeal 
is District Court. 1960 Ker LT 132/. 

(6) Following general rules have been ad- 
opted in the several Acts regarding appeal: 


(a) Appeal lies to High Court agamst 
decrees or orders of District Judge, Addi- 
tional District Judge or Sub-Judge m suits 
of value of over Rs. 5000. AIR 1955 Him 
Pra 50 (51) * (1892) 15 Mad 69 (70) (DB) 
® AIR 1937 Oudh 12 (15): 12 Luck 586 
(DB) ** (1879) 5 Cal 489 (493) (DB). 

(b) Other decrees and orders of Sub- 
ludces and District Munsiff — District 
Judge. AIR 1958 Pat 430 (432): 36 Pal 
1123 (DB) * AIR 1953 Sau 65 (06) AIR 
1931 Cal 159 (160): 59 Cal 829 (DB) • 
(1912) 36 Bom 360 (366) (DB) ® (1909) 33 
Bom 371 (372) (DB) * AIR 1914 Bom 32 
S 38 Bom 337 (DB) *» (1889) 12 Mad 
472 (473) (DB) * (1963) 1 Mys LJ 997 
ILR (19^) Cuttack 326 (DB) • 1960 Raj 

LW 670. 

(c) Assistant Judge or Sub-Judge when 
authorised by State Government can enter- 
tain appeals which otherwise would be 
heard by District Judge. (1913) 16 Oudh 
Cas 197 (198) (DB). 


(7) Failure to raise plea of want of juris- 
diction in Appellate Court does not clothe 
that Court with jurisdiction not given to it, 
AIR 1953 Kutch 28 (29) * (1889) 13 Bom 
650 (653) (DB) ® (1912) 16 Ind Cas 940 
(942) (DB) (Cal) * (1909) 34 Bom 171 (175) 
(DB) ♦ (1910) 35 Bom 24 (27) (DB). 

(8) Court is not precluded from hearing 
appeal by mere fact that at one time plaint 
had been presented in that very Court. AIR 
1915 All 5 (5) (DB). 

(9) Where after trial and decree by Court 
A venue of suit is transferred to Court B 
on account of re-distribution of districts, ap- 
peal from decree lies to Court to which ap- 
peals would lie from Court B. AIR 1915 
Mad 362 (363): 37 Mad 477 ® (1906) 28 
All 93 (94, 95) (DB) ® (1907) 34 Cal 036 
(640) (DB). 

[But see AIR 1957 Trav-Co 43 (46): ILR 
(1956) Trav-Co 1094 (DB).] 

(10) Vested right of a^eal perishes on 
abolition of appellate Court without a 
forum substituted for disposal of pending 
matters or for lodgment of appeals. AIR 
1956 SC 29 (30): (1955) 2 SCR 872 • AIR 
1958 Manipur 7 (10). 

(11) Right to continue appeal properly 
filed in proper Court cannot be taken away 
except by clear indication by Legislature. 

AIR 1953 Punj 94 (96). (AIR 1943 FC 24; 
1943-5 FCR 39: ILR (1943) Kar (FG) 21; 
(1850) 82 RR 436: 19 LJCP 297; AIR 1952 
Punj 186: ILR (1951) Punj 231: 1952 Cri 
L Jour 775, Rel. on.) * AIR 1959 Raj 45 
(46, 47): 1959 Raj LW 172. (Overruled on 
interpretation of S. 21, Raj. Civil Courts 
Ordinance (7 of 1950) in AIR 1959 Raj 246. 

4. Who can appeal. — (1) Section does 
not refer to or enumerate persons who can 
file appeal. (1956) 58 Pun LR 222 (223) * 
AIR 1949 Mad 91 (94) (DB). 

(2) Party desirous of appealing must have 
right of jmpeal and Court to which he 
would prefer appeal must have right to en* 
tertain it. (1886) 13 Cal 232 (235) (DB) ® 
AIR 1959 Tripura 6 (7). (Party cannot 
come in appeal unless formal decree is 
drawn up.; 

(3-4) A part>' to action or one who was 
treated as such or the legal representative 
of a party, or one whose privity in estate, 
title, or interest is apparent on face of record 
can alone appeal from decree. AIR 1949 
Bom 141 (143): ILR (1949) Bom 591 (DB) • 
AIR 1958 Raj 181 (182): ILR (1958) 8 Raj 
380 ® AIR 1919 Lah 180 (181): 1919 Pun 
Re No. 79 (DB) ♦ AIR 1935 Pat 261 (263): 

14 Pat 236 (DB) * AIR 1934 Mad 360 
(363): 57 Mad 670 (DB) ® (1899) 26 Cal 
539 (541, 542) (DB) * (1905) 9 Cal WN 584 
(588) ® (1910) 6 Ind Cas 244 (247) (DB) 
(Cal). 

(5) In order that a party may maintain 
appeal he must have been adversely affected 
bv determination which amounts to a “de- 
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cree." AIR 1952 Trav-Co 100 (100): ILR 
(1951) Tiav-Co 73 (DB) ® AIR 1951 Piiuj 
444 (445) * AIR 1950 Him Pra 30 (32) 
AIR 1950 Assam 22 (23): ILR (1949) 1 Assam 
191 (DB) ® AIR 1950 Maclh B 19 (20, 21) 
(DB) ® AIR 1949 Orissa 73 (74): ILR (1949) 
1 Cut 269 (DB) * (1905) 9 Cal WN 554 
(588) « AIR 1916 PC 14 (15, 16): 38 All 
440 (446): 43 Ind App 170 ® AIR 1965 
SC 1874 (1883, 1884); (1965) 3 SCR 550 
® AIR 1963 Cal 214 (215, 216, 217). 
(An erroneous admission by a coun- 
sel on a point of law is of no effect and 
does not preclude the party from claiming 
his legal rights in the Appellate Court.) ® 
AIR 1961 All 125 (127): 1960 All LJ 486 
(DB). (Order under S. 14 Religious Endow- 
ments Act (1863) amounts to decree.) • 1961 
All LJ 473: 1961 All WR (HC) 352 ® AIR 
1961 Punj 281 (284. 285) (DB). (A defen- 
dant has the rignt of appeal notwithstand- 
ing that the suit has been dismissed as 
against him, if he is aggrieved by the de- 
cree.) 

(6) A person is said to be aggrieved by 
an order if that order directly affects or 
prejudices his interest. 1961' All LJ 473. 

(7) ‘Parties’ are only those who are rang- 
ed on either side as plaintiffs or defendants 
and it is only they if they are adversely 
affected by decree, who have a right of ap- 
peal against it. (1913) 16 Oudh Cas 350 
(352, 353) (FB) * AIR 1937 Mad 843 (845): 
ILR (1937) Mad 970 (DB) * AIR 1956 Mad 
72 (74): ILR (1956) Mad 867 (DB) “ AIR 
1950 Assam 22 (24): ILR (1949) 1 Assam 
191 (DB) • AIR 1939 PC 201 (205); ILR 
(1939) Kar 350 * (1885) 7 All 608 (620) 
(FB) • AIR 1923 Cal 90 (91) (DB). 

(8) As a general rule a decision cannot be 
said to adversely affect unless it will operate 
as res judicata in future suit. (1956) 58 Pun 
LR 222 (223) * AIR 1957 Hyd 23 (23): ILR 
(1956) Hyd 760 (DB) • AIR 1954 J and K 
32 (32): 10 J and K LR 59 ® AIR 1952 Pat 
476 (477) • AIR 1951 Punj 444 (445) ® 
(1883) 7 Bom 464 (467) (DB) * AIR 1937 
All 368 (369) (DB), 

[See however AIR 1942 Cal 1 (17): ILR 
(1941) 2 Cal 434 (DB).] 

(9) Whether decision operates as res judi- 
cata and adversely affects party, depends on 
substance of decree and judgment, and not 
on the form. AIR 1951 Punj 444 (445) ♦ 
AIR 1950 Assam 119 (125): ILR (1950) 2 
Assam 225 (DB) ® AIR 1921 Mad 417 
(418), 

(10) Parties may go behind decree and 
see what the adjudication was to show whe- 
ther it operates as res judicata or not. (1956) 
58 Pun LR 222 (223) • (1913) 21 Ind Cas 
15 (18) (DB) (Mad). 

(11) That some findings are against him 
does not give right of appeal to party where 
decree is absolutely in nis favour. 1955-3 
WLR 145 (150): 1955-2 All ER 538 • AIR 
■1954 J and K 32 (32): 10 J and K LR 59 


• AIR 1951 Punj 444 (445) ® AIR 1950 
Him Pra 30 (32) ® AIR 1943 Mad 297 
(301): ILR (1943) Mad 357 (DB) * (1885) 
7 .Ml 606 (611) (FB) ♦ (1881) 3 All 152 
(157) (SB) * (1894) 18 Bom 597 (602) (DB) 

(1885) 11 Cal 301 (306): 12 Ind App 23 
(PC) • AIR 1929 Pat 586 (587): 8 Pat 617 
(DB) ® (1880) 6 Cal 319 (323) (FB) * AIR 
1915 Mad 294 (295); .37 Mad 25 (DB) ’ 
(1873) 6 NWPHCR 19 (24, 25) (FB). 

[See also AIR 1961 Cal 39 (49) (FB).] 

(12) Question who njay aijpeal is deter- 
minable by commonsense consideration that 
there can be no appeal where there is 
nothing to appeal about. (1905) 9 <2al WN 
584 (588). 

(13) Decision apparently in favour of 
defendant but really negativing his riglits 
against plaintiff does not deprive defendant 
of riglU of appeal. (1899) 21 All 117 (119) 
(DB) ® AIR 1950 Assam 119 (125): ILR 
(1950) 2 Assam 225 (DB) * (1907) 30 Mad 
447 (449) (DB) • (1878) 2 All 497 (499, 
500, 501) (FB). 

(14) As the compensation payable to land- 
lord under West Bengal Estates Acquisition 
Act of 1953 will vary in amount according 
to whether land is tenanted or khas the 
landlord is entitled to appeal against the 
decision in execution case holding that he 
could not eject the tenant because of the 
provisions of the West Bengal Non-Agricul- 
tural Tenancy Act, 1949, althougfi the land 
itself had vested hi the Government under 
the Acquisition Act and therefore he had 
no right to it. (1957) 61 Cal WN 607 (609) 
(DB). 

(15) Benamidar may appeal on behalf of 
real owner. (1906) 28 All 44 (46) ® AIR 

1915 Cal 454 (455). 

(16) Any individual member of firm 
against which decree for money has l>een 
passed can appeal against decree. .AIR 1940 
All 81 (82). 

(17) Where on a resignation of Partners 
of a firm a new firm is constituted, by the 
remaining Partners taking other new part- 
ners the new reconstituted can have no 
ridit to prosecute the appeal against an 
order passed against the original Enn. (1966) 

1 Andh LT 33 (35): (1966) 1 Andh WR 

1 /S. 

(18) Where there is challenge appellant 
has to establish his right to appeal. AIR 

1916 Cal 361 (304): 43 Cal 857 • (1936) 62 
CaJ 701 (705): 163 Ind Cas 75 (77). 

[See however (1911) 12 Ind Cas 745 
(747) (Cal.)] 

(19) In cases of doubt as to existence of 
right of appeal appellant should get bene- 
fit of the doubt. AIR 1950 Assam 22 (23): 
ILR (1949) 1 Assam 191 (DB) • .AIR 1926 
Cal 1113 (1114). 

(20) 'Hie alienee alone is entitled to pro- 
secute an appeal to the Supreme Court to 
protect her rights under the alienation chal- 
lenged. Her rights in no way depend on 
whether the alienor chooses to stand by the 
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alienation or not. AIR 1958 SC 199 (201): 

1958 SCR 948: ILR (1958) Punj 807. 

(21) Under the provisions of tlie Land Ac- 
quisition Act a collector can file an appeal on 
behalf of the State Government. AIR 1964 
Madh Pra 196 (199): 1964 MPLJ 220 (DB). 
(Reversed on another point in AIR 1969 SC 
255.) " 1959 Raj LVV 571 (573): ILR (1959) 
9 Raj 625. (Order of the tribunal holding 
that the appellant had no right of appeal 
set aside.) 

A. — Persons not parties to the suit. 

(22) Person not party to action may be 

allowed to appeal if adversely affected by 
order, in the discretion of appellate Court. 
AIR 1953 Mad 485 (490): ILR (1953) Mad 
808 (DB) " AIR 1958 Raj 181 (182): ILR 
(1958) 8 Raj 380 * AIR 1949 Bom 141 
(143): ILR (1949) Bom 591 (DB) ® AIR 
1964 Ker 235 (237): 1963 Ker LT 619 

(DB). (One test in granting leave is 
whether he could properly have been 
made a partv to the original proceed- 
ing.) * AIR 1962 Andh Pra 140 (145): (1961) 
2 Andh \VR 204 (FB) * AIR 1961 Ker 114 
(115): 1960 Ker LT 939 (DB). 

(23) Leave to a person to appeal from a 
decree or order in a proceeding to which he 
was not a party should not be ordinarily 
granted unless he establishes that he has an 
interest which is affected by the order or 
decree from which he proposes to appeal. 
If he establi.shes tliat he has such interest, 
it i.s not necessary for him to further esta- 
blish that if he does not institute an ap- 
peal with the leave of the Appellate Court, 
the consequence will be that the order or 
decree against which he proposes to appeal 
becomes conclusive without his being able 
to question such decree or order in other 
proceedings. AIR 1963 Mys 127 (128): 40 
Mvs LJ 990. 

(24) The question whether leave should 
be granted or not should depend upon the 
facts of each case and it is for the appel- 
late Court to decide whether the case before 
it is a fit case for the grant of such leave. 
AIR 1963 Mys 127 (128): 40 Mys LJ 990. 

(25) Person not party to suit or his legal 
representative cannot be affected by deci- 
sion in suit and hence cannot appeal. AIR 
1956 Mad 585 (588) (DB) * AIR 1918 Pat 
364 (365) (DB) * AIR 1934 Mad 360 (362, 
363): 57 Mad 670 (DB) * (1910) 6 Ind Cas 
044 (247) (DB) (Cal) * AIR 1937 Bom 63 
r64)- ILR (1937) Bom 425 (DB) ® AIR 1919 
Lah 180 (181): 1919 Pun Re No. 79 (DB). 

[See however AIR 1949 Bom 141 (143) 

^^(^y) Following persons are not ‘parties' 
for purpose of preferring appeal: 

(a) Defendants exempted from operation 
of decree. (1903) 30 Cal 134 (141) (DB). 

(b) Persons against whom suit is dismissed, 
in aoneal and case is remanded. (1912) 16 
Ind Cas 693 (694) (DB) (Mad) • AIR 1921 
Cal 156 (156) (DB). 

(c) Persons who ought not to be implead- 


ed. as pro forma defendants. AIR 1917 Pat 
585 (587) (DB) * (1882) 4 All 237 (238). 
(Overruled on another point in 13 All 575.) 

(d) Original plaintiffs substituted by 
Court of Wards for appeal against dis- 
missal of suit. AIR 1935 Oudh 486 (488) 
(DB). 

(e) Share-holder and creditors of a com- 
pany in their own right when company 
has gone in liquidation and where an official 
liquidator is appointed. AIR 1965 Ker 14 
(16); 1964 Ker LT 421 (DB). 

(27) Where decree has become final 
agauist party appeal by person who has only 
derivative interest from party is incompe- 
tent. ILR (1955) Madh B 335 (338) ® AIR 
1950 iMadh B 19 (20. 21) (DB) ® (1883) 6 
Mad 185 (186, 187) (DB) * AIR 1964 Madh 
Pra 262 (263, 264): 1984 Jab LI 495. (Te- 
nant and sub-tenant both deiondants — 
Decree for ejectment becoming final against 
them — Sub-tenant cannot appeal.) 

[See however ILR (1955) Punj 539 (545).J 

(28) Any member of joint Hindu family 
can appeal against decree passed against 
manager of that family, in his representa- 
tive capacity. AIR 1937 Mad 843 (845): 
ILR (1937) Mad 970. 

[But see AIR 1937 Sind 94 (95): 30 Sind 
LR 467.J 

B. — Legal representative. 

(29) Legal representative of deceased 
party affected by decree can appeal 
provided right of deceased survives 
to him and he gets impleaded as 
such. AIR 1918 Ail 309 (313) (DB) ♦ (1866) 

5 Suth WH 133 (134) (DB) * (1900) 22 
All 231 (232) (DB) • (1871) 15 Suth WR 
485 (485) (DB) “ AIR 1918 Mad 409 (410) 
(DB). 

[See also AIR 1965 Ker 303 (304): 1965 
Ker LT 236. (Legal representative compe- 
tent to file appeal against decree challeng- 
ing propriety of order dismissing his appli- 
cation.)) 

C. — Transferee of an interest. 

(30) Transferee of interest of party pending 
suit, who so far as such interest is concerned; 
is bound by decree, can appeal after he gets 
himself placed on record. AIR 1951 Raj 
108 (110) (DB) • (1871) 15 Suth WR 121 
(123) “ AIR 1935 Lah 640 (640) ® (1885) 

9 Bom 151 (155, 156, 157). 

(31) Defendant transferring interest in suit 
property to co-defendant pending suit can 
appeal against decree irrespective of whe- 
ther he had still subsisting interest in the 
result of the litigation. AIR 1947 Pat 477 
(479). 

(32) Person brought on record after decree 
as the real owner, cannot appeal. AIR 
1920 Pat 142 (143): 5 Pat L Jour 256 (DB). 

D. — Official Receiver in Insolvency 

proceedings. 

(33) Where pendii^ appeal appellant is 
declared insolvent. Official Receiver can con- 
tinue appeal. AIR 1919 Cal 1006 (1006) 

* AIR 1918 Mad 294 (294) ® (1913) 18 Ind 
Cas 922 (922) (Mad). 
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[See also AIR 1968 Kcr 154 (155>: 1967 
Ker LT 1156 (DB). (Adjudication during 
pendency of suit — Official Receiver ap- 
pointed — Receiver can file an appeal.) 

(34) Suit filed before adjudication — Ap- 
peal filed after adjudication — Section 28(2; 
Prov. Ins. Act not contravened — Apocal, 
continuation of suit — It is not necessary 
to take the leave of the court or to make 
the receiver a party to the appeal filed 
in the suit after adjudication. AIR 1960 
Cal 469 (473); 64 Cal WN 88 fDB). 

(35) Where after annulment of order of 
adjudication decree-holder seeks to execute 
decree by arrest of insolvent as well as 
by attachment and sale of his property in 
hands of Official Receiver, insolvent whose 
objection to execution is dismissed has a 
right to file appeal. AIR 1956 All 94 (96): 
ILR (1956) 1 All 586 (DD) “ AIR 1949 
Mad 91 (94) (DB). 

5. Co-plaintiffs. — (1) Matters which form 
subject of dispute between plaintiffs inter 
se and not also between plaintiffs and 
defendants are not "matters in controversy 

in the suit." (1887) 9 All 447 (450, 451) " 
(1913) 16 Oudh Cas 350 (353). 

(2) One plaintiff cannot appeal against 
his co-plaintiff in respect of matters which 
are not in dispute between them and defen- 
dants. (1891) 15 Bom 145 (147) * (1913) 
16 Oudh Cas 350 (353) (DB) * (1880) 5 
Bom 264 (266, 267) (DB). 

[See also AIR 1967 Madh Pra 3 (4); 1966 
Jab LJ 284. (Decree for possession jointly 
passed in favour of co-widows, A and B 
— Appeal by A — Appeal held was not 
competent, there being no conflict of inter- 
est and as such there was no right of ap- 
peal under Section 47.)] 


6. Co-dcf€ndanl.s. — (1) Where case is 
raised not only between plaintiffs and 
dclendants, but between defendants them- 
selves inter se and decision therein 
adversely affects a defendant, he is en- 
titled to appeal against his co-defendants. 
(1894) 18 Bom 520 (521) (DB) • (1912) 

16 Ind Cas 127 (128) (DB) (Lah) 


(2) Where in substance decision will ope- 
rate as res judicata between defendants it 
would be contrary to justice and equity to 
hold that a defendant cannot appeal against 
the co-defendants. AIR 1924 Mad 689 (690): 
47 Mad 633 • AIR 1935 All 984 (985) • 
(1904) 31 Cal 643 (646) (FB) ® AIR 1968 
Ker 154 (155): 1967 Ker LT 1156. 

(3) A defendant cannot appeal against 
co-defendant where decision on dispute in 
suit does not operate as res judicata against 
him. (1868) 10 Suth WR 326 (328) (DB) 
• (1881) 3 All 152 (157) (FB). 

(4) No appeal lies from findings between 
co-defendants which are not embodied in 
decree dismissing suit not necessarily im- 
plied therein. (1911) 12 Ind Cas 167 (169) 
(DB) (Mad). 
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(5) Single Appeal by defendants with dif- 
ferent defences to suit and with different 
grounds of appeal is irregular. (1901) 23 
.\11 137 (142); 27 Ind Anp 168 (PC). 

(6) in a suit for declaration of a title 
and possession A and his son B were im- 
pleacfed as defendants. On B's death A 
was also brought on record as his legal 
representative. A did not elect one of the 
two defences put up by .\ and B separately. 
It was therefore contended that A must be 
bound by his own written statement where 
lie did not clearly mention the property as 
his own, but asserted title in B and, that 
being so, had no locus standi to go in 
appeal against the decree passed in the suit 
in favour of the plaintiff. Held, that it was 
not_ obligatory for A to inform the Court 
which ol the two defences he would stick 
to; he could avail of both defences in the 
alternative and, therefore, A was competent 
(o file the appeal. AIR 1960 Madh Pra 
7.3 (74); 1960 Jab LJ 348; 1960 MPLJ 281. 

7. Appeal by minor. — (1) Where guar- 
dian-ad-lilem docs not choose to appeal 
against decree, no other person even natu- 
ral guardian, can assume guardianship and 
prefer appeal. AIR 1922 All 3-32 (333); 
41 All 619 (DB) * AIR 1924 All 79 (80): 
45 All 623 (DB) ® AIR 1923 Lah 271 (272); 
3 Lah 417 (DB,^. 

(2) Natural inference, when guardian-ad- 
litem does not prefer appeal is that he does 
not think it advisable in interests of minor 
to carry on litigation further. (1905) 2 All 
L Jour 489 (490, 491). 


8. Right of appeal, when lost.— (1) Party 
may agree not to appeal or may waive or 
forgo his riglit of appeal, or may be estop- 
ped by conduct from asserting such right 
(1871) 14 Moo Ind App 203 (207) (PC) ® 
(1859) 8 Moo Ind App 91 (102) Sc) ® 
AIR 1961 Andh Pra 71 (75): (1960) 2 Andh 
WR 172 (FB). 


ruriy will oe oound by his lawful 
agreement to abide by decision and not to 
appeal. (1875) 1 All 267 (269) (FB) ® AIR 
1925 All 503 (506); 47 AI! 637 (FB) * 
(1882) 8 Cal 455 (456) (DB) « AIR 1929 
Oudh 451 (452. 453); 5 Luck 391 (DB) 
“ (1886) 12 Cal 511 (514) (FB). 

(3) Agreement, by guardian of minor not 

to appeal being not to minors’ benefit is 
not binding on minor in law. (1889) 22 
OBD 577 (578). ^ 

(4) Agreement not to appeal must be a 
clear one. 1896 Bom PJ 424 (424) (DB). 

(5) Failure to abide by terms of decree 
does not disentitle party to appeal AIR 
1934 All 531 (533). 


(6) Where party waives or abandons his 
rights of appeal. Appellate Court will re- 
fuse to allow him to prosecute the appeal 
(1902) 29 Cal 577 (580) (DB) • (1902) 29 
Cal 306 (309) (DB). 

(7) Whether party has waived his right 
to appeal is a question of fact. AIR 194Q 
Mad 267 (268) (DB) » 1907 Pun Re No 
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31 p. 123 (124) (FB) « AIR 1919 Cal 447 
(448) (DB) * AIR 1923 PC 13 (20, 21) ° 
AIR 1917 Lah 28 (28): 1917 Pun Re (Cri) 
No. 17 (DB) ® AIR 1930 Oiulh 434 (437) 
(DB). 


(8) Party accepting order of Court and 
deriving its ]>enefits will lie estopped from 
questioning order later on. AIK 1952 Nag 
317 (319): ILR (1953) Nag 413 (DB) ® 
AIR 1917 Cal 546 (547) (SB) * (1913) 18 
Ind Cas 525 (526) (DB) (All) * AIR 1936 
Cal 424 (425, 426) (DB). 

(9) It is only acceptance of benefit of a 
term or condition imposed upon opposite 
party at whose instance order was made 
which would estop party so accepting from 
appealing against order. AIR 1949 Cal 427 
(429): ILR (1945) 1 Cal 474 ® AIR 1920 
Cal 796 (798): 57 Cal 386 (DB). 

(10) Plaintiff in partition suit taking pos- 
session of properties allotted under decree, 
is not precluded from appealing against 
decree to claim more. AIR 1935 Mad 465 
(466). 

(11) Withdrawal from Court of instal- 
ments paid by defendant does not preclude 
plaintiff from maintaining appeal against 
order granting instalments. AIR 1949 Cal 
427 (429): ILR (1945) 1 Cal 474. 

(12) Where vendee in pre-emption suit 
appeals and obtains stay of execution on 
inAing certain deposit but before appeal 
is heard withdraws deposit, he will lose his 
right of appeal. (1906) 1906 Pun LR No. 
76. p. 227 (230) (DB). 


(13) Right of appeal is a vested right 
which accrues to litigant and exists as on 
and from date lis commences and that right 
can be taken away only by subsequent en- 
actment so providing expressly or by neces- 
sary intendment. AIR 1957 SC 540 (553). 
1957 SCR 488 ® AIR 1958 Ker 251 (252): 
ILR (1957) Ker 1004 “ AIR 1958 Manipur 
7 (10) ® AIR 1957 Raj 336 (338): ILR 
(1957) 7 Raj 858. 


(14) Plaintiffs claim allowed in part 
against defendant no. 3 and dismissed 
against remaining six defendants. Held 
the plaintiff could waive his right of appeal 
against the third defendant to the extent 
the plaintiffs claim was disallowed. The 
plainiffs right to appeal against the dis- 
missal of his claim so far as the six other 
defendants were concerned, could not be 
defeated merely on the ground that he had 
chosen to abandon his right of appeal 
against the third defendant. AIR 1962 Raj 
99 (99): 1961 Raj LW 501 * AIR 1968 
Punj 298 (301): ILR (1967) 2 Punj 352. 


9. Execution proceedings. — (1) Section 

does not apply to orders passed in execu- 
tion which are not decrees. AIR 1954 Nag 
31 (32) ® AIR 1957 Mad 761 (761, 762) • 
AIR 1957 Punj 92 (94): ILR (1957) Punj 
938 • AIR 1924 Pat 346 (347) (DB) * AIR 
1924 Pat 683 (685) (DB) * AIR 1925 Cal 
318 (319) (DB) ® AIR 1967 Ker 86 (86): 


1966 Ker LT 160 ® 1960 Ker LT 729: 
1960 Ker LJ 639. (Order of the court that 
certain person was entitled to repre.sent the 
family of the defendants in the celebration 
of the annual festival could not he treated 
as decree under Section 47.) 

(2) Where order in execution amounts to 
decree it is appealable under this section. 
AIR 1954 SC 409 (411): 1955 SCR 150 ® 
AIR 1951 Mad 56 (63): ILR (1951) Mad 
393 (FB) * AIR 1958 Mad 460 (461) • 
AIR 1958 Pat 228 (229) ® AIR 1957 All 
558 (559) ** AIR 1957 Punj 92 (94, 95): 
ILR (1957) Punj 938 ® AIR 1955 Cal 295 
(296) (DB) * AIR 1954 Cal 105 (107, 108) 
(DB) * AIR 1949 Mad 91 (94) (DB) ® AIR 
1969 SC 575 (577, 578): (1988) 2 SCWR 
489 * AIR 1967 Assam 27 (27): ILR (1966) 
18 Assam 482 * AIR 1965 Tripura 10 (12) 

® AIR 1959 Mad 191 (194): (1959) 1 Mad 
LJ 181. 

10. Appeal against ex parte decree.— (1) 
An ex parte decree can be questioned both 
by application under Order 9, Rule 13 and 
appeal under this section. Both remedies 
can be prosecuted concurrently as long as 
no decision is given in either of them. Mere 
fact that one remedy has been resorted to 
will not ipso facto bar the other. AIR 1946 
Nag 393 (396, 397): ILR (1946) Nag 586 
• (1909) 3 Ind Cas 468 (469) (DB) (Cal) 

® 1966 Jab LJ 820 (822) (DB): 1966 MPLJ 
507. 

(2) Fact that no application has been filed 
under Order 9, Rule 13 will not affect 
maintainability of appeal against ex parte 
decree. (1886) 9 Mad 445 (446) (DB) • 
(J907) 30 Mad 54 (55) (FB). (See referring 
order.) * (1882) 8 Cal 272 (274) (DB) ® 
AIR 1922 Bom 267 (267): 46 Bom 184 
(DB). 

[But see (1882) 4 All 387 (394) (FB).J 

(3) After appellate Court gives decisions 
in appeal first Court cannot proceed with 
application to set aside the ex parte decree. 

AIR 1915 All 2 (3); 37 All 208 (DB) * 
AIR 1917 Nag 26 (28): 14 Nag LR 30. 

(4) Application to set aside ex parte decree 

filed in first Court, after decision in appeal 
may be withdrawn and dealt with by ap- 
pellate Court. (1912) 15 Ind Cas 565 

(566) (Nag). 

(5) Appeal against ex parte decree abates 
if first Court grants application under O. 9, 

R 13 during pendency of appeal. AIR 
1917 Nag 26 (28): 14 Nag LR 30. 

(6) Neither rejection of application under 
Order 9, Rule 13, nor omission to file ap- 
peal against that order bars appeal from 
the decree itself. (1878) 2 All 567 (568) 
(DB) ® (1909) 1 Ind Cas 86 (88) (DB) (Cal) 

<• (1901) 28 Cal 475 (478) (PC) • (1902) 
29 Cal 395 (399): 29 Ind App 90 (PC). 

(7) Where application under Order 9, 
Rule 13 is refused on merits by first Court, 
Appellate Court cannot in appeal against 
ex parte decree discuss propriety of e* 
parte order itself apart from the merits or 
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case on law and the evidence, because a 
special remedy by way of appeal against 
the order is provided for in the Code and 
where the law points out tlie rerne?dy in 
particular way, it is, in general, that way. 
AIR 1953 Trav-Co 416 (417) ® AIR 1920 
Mad 962 (963) (DB) * ('99) 23 Mad 445 
(446) (DB) ® AIR 1917 All 475 (476): 39 
All 143 (DB) ® (’09) 1 Iiul Cas 86 (88) 
(DB) (Cal). 

(8) Where application under Order 9, 
Rule 13 is dismissed in default of parties 
and there is no finding on merits. Appel- 
late Court can go into question of propriety 
of ex parte order. AIR 1937 Nag 268 (269): 
ILR (1937) Nag 519. 

(9) Where no application is filed under 
Order 9, R. 13 and only an appeal is pre- 
ferred against ex parte decree Appellate 
Court can question propriets’ of ex parte 
order and remand case for fresh decision 
on suiRciencv of cause for non-appearance. 

AIR 1919 Cal 727 (728) (DB) • (’07) 30 
Mad .54 (60) (FB). (Dissenting from 23 
Mad 260) AIR 1922 Bom 267 (270): 46 
Boiji 184 • AIR 1925 Pat 534 (535) * AIR 
1929 Pat 609 (612): 9 Pat 408 ® AIR 1920 
Upp Bur 37 (37): 3 Upp Bur Rul 198 * 
(1962) 40 Mys LJ 350: ILR (1901) Mys 
1096. 

[See also AIR 1923 All 287 (290): 45 
All 311 (DB) ® (1964) 68 Cal WN 1064. 
(Defendant in appeal against ex parte decree 
can urge that he was prevented from ap- 
pearing by sufficient cause.)) 

[But see (’53) ILR (1953) 3 Raj 179 (182) 
® AIR 1917 All 475 (476): 39 All 143 * 
AIR 1934 Oudh 131 (131) * (’01) 23 All 
167 (171, 174) ♦ AIR 1924 Rang 137 (138): 
2 Rang 108 ® (’09) 12 Oudh Cas 25 (28) 

® AIR 1925 Oudh 645 (646): 28 Oudh Cas 
85.) 

(10) If a suit is decided on merits under 
Order 17, Rule 2 there the remedy of the 
aggrieved party is by way of appeal under 
Section 96, C. P. C. and no application 
under Order 9, Rule 13 is maintainable. 
1966 Raj LW 81: ILR (1966) 16 Raj 573. 

11. Appeal against amended decree. — (1) 
Appeal lies against amended decree. AIR 
1927 Cal 114 (116) (DB) ♦ AIR 1958 Andh 
Pra 231 (232) " AIR 1931 Cal 578 (579) 
(DB) ® (1901) 24 Mad 646 (650) (DB) • 
AIR 1915 Nag 37 (39): 11 Nag LR 92 ® 
(189.3) 15 All 121 (122) (DB) • AIR 1928 
All 194 (196) (DB) • AIR 1961 Raj 13 (15): 
1961 Raj LW 126 ® AIR 1962 Ker 6 (8): 
1961 Ker LT 349. (Order amending decree 
without jurisdiction — Revision also lies.) 

(2) Appeal against amended decree — 
Appellant applying for amendment of decree 
after his appeal against it was dismissed 
a.s time barred — Amendment allowed — 
Appellant then filing appeal against amend- 
ed decree — Held though appellant had 
right of appeal again.st amended decree, 
scope of that appeal was confined only to 


matters covered by amendment and he was 
not entitled to reopen all matters including 
those in respect of which he had filed 
earlier appeal which was dismissed. AIR 
1966 Punj 531 (532): 68 Punj LR (D) 247 * 
AIR 1966 Punj 518 (52-3): 67 Punj LR 
1223. (ILR 6 Cal 22; 3 Cal LJ 188 and 
AIR 1923 Cal 323, DLssented from.) ® 1964 
Cur LJ 72: ILR (1964) 1 Punj 858. (Cor- 
rection of clerical and patent error in the 
decree — Appeal filed against the original 
decree and not against the corrected one, 
is not incompetent.) 

12. Decree passed without jurisdiction.— 
Appeal.— (1) Appeal is competent even 
against decree made without jurisdiction 
where in suits of character in which it is 
passed appeal is statutorily provided for. 
1956 Raj LW 195 (196) ® AIR 1917 Cal 
320 (325) (DB). 

(2) Appeal which would lie if order in 
question had been passed with jurisdiction, 
cannot be defeated because the order was 
made by Court usurping jurisdiction which 
it did not possess. AIR 1948 Mad 245 
(245) (DB). (AIR 1947 Mad 382, Dissent.) 

* (1910) 8 Ind Cas 26 (27) (DB) (Cal) ® 
(1891) 13 All 575 (576) (DB) ® (1912) 16 
Ind Cas 940 (942) (DB) (Cal). 

13. Appeal against consent decree. — ■ 
(1) Words “decree passed with consent of 
parties” in sub-section (3) imply and involve 
agreement between the parties. AIR 1952 
All 29 (30): ILR (1953) 2 All 544 (DB) ® 
1890 WN 116 (116) • AIR 1917 Cal 564 
(565) (DB). 

(2) Following are not consent decrees; — 

(a) Decree granting a relief not opposed 

by party; AIR 1918 Nag 66 (67): 15 
Nag LR .39. 

(b) Order offered by Court which has 

been merely accepted by party: 1890 
WN 116 (116) • (1893) 10 TR 139 
® AIR 1939 Cal 500 (502). 

(c) Decree passed ex parte upon absence 

of defendant. AIR 1943 Mad 133 
(133). 

(d) Court refusing to admit secondary 

evidence — Both parties making a 
statement that suit be dismissed 
under the circumstances — Dismissal 
of suit on basis of above statements 
is not a consent decree. AIR 1964 
Punj 443 (444): 66 Punj LR 535. 

(3) Consideration for agreement in con- 
sent decree was that both sides give up their 
right of appeal. AIR 1921 Mad 696 (700). 

(4) Judgment by consent operates as an 
estoppel. AIR 1941 Nag 271 (272): ILR 
(1942) Nag 498 ® (1895) 1 Ch 37 (49) ♦ 
AIR 1933 Sind 29 (31); 26 Sind LR 395 
® AIR 1937 Sind 177 (178): 31 Sind LR 
197 (DB). 

(5) Decrees, once established to be by 
consent are made unappealable. AIR 1948 
Pat 97 (99); 26 Pat 83 (DB) * AIR 1940 
All 190 (192): ILR (1940) All 185 (DB) * 
AIR 19.32 PC 251 (251, 252) ® (1901) 5 
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Cal WN 877 (878) (DB) ♦ AIR 1929 Oudh 
451 (452, 453): 5 Luck 391 (DB) ® (1838) 
4 M and C 215 (228). 

[See also AIR 1931 PC 107 (108); 27 
Nag LR 139.] ^ 

(6) Consent decrees are valid and bind- 
ing on parties, unless and until set aside by 
proper judicial proceeding. (1877) 6 Ch D 
297 (302) ® AIR 1937 Sind 177 (178): 31 
Sind LR 197 (DB) * (1896) 1 Ch 673 (676, 
680) * (1884) 10 Cal 612 (615) (DB) ® 
(1878) 9 Ch D 259 (268) * (1895) 2 Ch 
273 (284) ® (1897) 2 Ch 534 (550, 552) 
® AIR 1917 Mad 578 (580): 49 Mad 177 
(DB) * AIR 1920 Cal 724 (724) (DB) ® 
AIR 1920 PC 139 (140): 47 Ind App 200. 

(7) Some of plaintiffs absent — Decree 
in terms of compromise entered into by 
present plaintiffs on their own behalf — 
Absent plaintiffs cannot appeal — In res- 
pect of them there is dismissal for default 
Their remedy is to apply for restoration. 

AIR 1963 All 412: 1963 All LJ 256. 

(8) Decree passed under compulsion of 
Court cannot be called a decree passed with 
consent of parties. AIR 1923 Lah 129 


(130) (DB). . 

(9) Compromise decree falls within the 
ambit of sub-section (3) of Section 96. (1960) 

2 Andh WR 462. ,, , , 

(10) Where one party alleges and other 
denies or withdraws from a cornpromise 
entered into by the parties out of Court, 
and the Court finds in favour of compro- 
mise and passes decree, such a decree is 
“a decree passed with the consent of the 
parties.” AIR 1952 Trav-Co 91 (92) (DB) 
^ AIR 1921 Mad 696 (699, 700) (DB) ® 
AIR 1935 Cal 239 (240): 62 Cal 229 • AIR 
1922 Lah 309 (310, 311): 3 Lah 175 (DB) 
® AIR 1933 Pat 306 (427): 12 Pat 359 
(DB) ® AIR 1961 Mad 303 (304, 305); (1961) 

[But see AIR 1918 Nag 129 (130) * AIR 
1929 Sind 32 (35) (DB).] 


(11) If the Court adopts a special proce- 
dure. or if the matter i.s referred to the 
decision of the Court or to a certain per- 
son then, in that event, the decision arriv- 
ed at is a consent decree and no appeal 
would lie. But the question whether any 
special procedure had been adopted or not 
has to be considered in each individual case 
cpnaratelv and no broad proposition of law 
‘ra^ be laid down. AIR 1959 AI 22 (23 
24)- 1958 All LJ 526. (Held on facts that 
the decree was not a consent decree, but 
was one passed on merits after certain pleas 
had been given up and, therefore, the ap- 
peal from the decree to the lower appel- 
late Court was a proper appeal.) 

(12) Expression “a decree passed with 
the consent of parties” is not limited to 
decree passed with consent expressed at 
the moment decree is passed, but includes 
decrees based on consent proved to have 
been given out of Court, though subse- 
quently withdrawn or repudiated before 


Court. AIR 1921 Mad 696 (699) (DB). (AIR 
1915 Mad 322, Dissented from.) 

(13) Where compromise effected outside 
Court is proved and Court passes, as it 
ought to, decree as a matter of course in 
accordance with Order 23. Rule 3 decree 
passed is only a formal expression of the 
agreement of parties and is to be deemed 
to be passed with consent of parties. AIR 
1922 Lah 309 (311); 3 Lah 175 (DB). 

[See also (1910) 6 Ind Cas 857 (859) 
(All).] 

(14) Order 43, Rule (1) (m) construed 
with sub-section (3) of section 96, indicates 
clearly that Legislature intended to confer 
right of appeal only against “recording or 
refusing to record” alleged agreement and 
not a right to appeal from decree recording 
compromise. AIR 1954 J and K 54 (55, 
56) (DB) * AIR 1957 Pat 143 (144) ® AIR 
1948 Pat 97 (99): 26 Pat 83 (DB) ® AIR 
1944 Bom 239 (242): ILR (1944) Bom 403 
(DB) ® AIR 1914 Lah 112 (113): 1914 
Pun Re No. 96 (DB) * AIR 1933 Bom 205 
(207, 208): 57 Bom 206 (DB) AIR 1933 
Cal 94 (95) (DB). (AIR 1926 Cal 412, 
held overruled by AIR 1929 Cal 639: 57 
Cal 1013 (FB)®AIR 1916 Mad 1083 (1084) 
(DB) * AIR 1929 Pat 318 (320): 8 Pat 528 
(DB) * AIR 1922 Mad 446 (446) (DB). 
(Doubted in AIR 1925 Mad 606.) ® AIR 
1925 Mad 606 (607) (DB). 

(15) Order 43, Rule (1) (m) provides for 
an appeal against an order recording or re- 
fusing to record a compromise. That clause 
conveys the idea that there should be a 
controversy regarding the existence of an 
agreement to adjust the suit. That is the 
significance of the words recording or re- 
fusing to record a compromise.’ In the nature 
of things, a direct appeal will not be possible 
in such a case as mere will be no mate- 
rial upon which an adjudication could be 
made. (1960) 2 Andh WR 462: 1961 Andh 
LT 8. 

(16) An appeal against an order record- 
ing compromise is not competent where 
there was no contest between the parties 
regarding the recording of the compromise. 
1966 Cur LJ 91 (94) (Punj). 

(17) Proper method of questioning con- 
sent decree is by review or by regular suit 
and not by appeal. (1909) 2 Ind Cas 129 
(136) (DB) (Cal) • AIR 1932 PC 251 (252) 

• (1936) 62 Cal 642 ® (1896) 1 Ch 673 
(680) * (1894) 2 Ch 273 (284) ® (1897) 2 
Ch 534 (552) « (1960) 2 Andh WR 462. 

[See however AIR 1930 Bom 362 (363, 
364): 55 Bom 372.] 

(18) Consent decree can be set aside by 
suit on any ground which would invalidate 
an agreement. AIR 1939 Lah 439 (451): 
ILR (1939) Lah 433 (DB) “ AIR 1939 Sind 
251 (252): ILR (1939) Kar 580 (DB). 

(19) Where agreement relates merely to 
certain deviations in procedure of Courh 
and there is no clear agreement to be bound 
hy conclusions arrived at by Court decree 
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is not a “consent decree.” AIR 1927 Lah 
382 (382) (DB) * AIR 1957 Andli Pra 700 
(704) ® AIR 1934 Lah 67 (67): 15 Lah 305 
(DB) ® AIR 1923 Mad 444 (445, 446); 47 
Mad 39 (DB) ♦ AIR 1924 Sind 134 (136): 
18 Sind LR 306 (DB). 

(20) Whether agreement merely amounts 
to deviation from ordinary procedure or 
whether it constitutes Court an arbiter in the 
cause depriving parties their right of appeal 
IS a question of fact. AIR 1953 Aimer 
36 (36) AIR 1953 Ajmer 31 (32) * AIR 
1949 Mad 267 (268, 269). 

(21) Agreement between parties not to 
adduce oral evidence and allow the Court 
to write a judgment so that the party on 
whom the onus lies would lose is not an 
agreement to abide by the decision of Court 
even if it is wrong on the question of 
onus. AIR 1958 Pat 249 (252). 

(22) Court assuming jurisdiction extra cur- 
sum curiae as a result of clear agreement 
between parties to be bound by its con- 
clusions is in position of arbitrator, and its 
decision will be consent decree not open 
t^o appeal. 1956-1 Mad L Jour 234 (235) 

AIR 1957 Mad 95 (97) (DB) * AIR 1957 
Pat 16 (20, 21) (DB) ® AIR 1939 Pat 514 
(516): 18 Pat 261 (DB) • AIR 1926 All 
90 (92) ® AIR 1920 PC 139 (140): 47 Ind 
App 200 ® AIR 1923 Mad 444 (445 446)- 
47 Mad 39 (DB) • AIR 1961 Andh Pra 71 
(75) (FB) : (1960) 2 Andh WR 172. 

[See also AIR 1965 Cal 3 (9-10).] 

(23) Clear agreement between parties be- 
fore decision to be bound by it and not 
to appeal bars appeal even if Court did 
not proceed extra cursum curiae. AIR 1954 
All 789 (792) (DB) 1957-1 Andh WR 
11 (12) ® AIR 1928 Mad 127 (128) (DB) • 
AIR 1929 Oudh 451 (452, 453): 5 Luck 

i?/ « 

(24) Decree passed on oath of third 
party by which party has agreed to abide 

consent decree. AIR 1934 Lah 67 

1?^' 15 Lah 305 * AIR 1938 Nag 64 (65): 
ILR (1949) Nag 310. 

1961 Madh Pra 108 (109); 
1951 MPLJ 769. (Special oath by defen- 
dant)] 

(25) Under sub-section (3) of Section 96, 
there is no appeal from consent decree 
whether it related to subject-matter of suit 
or otherwise. But order recording com- 
promise is appealable. AIR 1929 Sind 32 
(36) (DB) ® (1910) 6 Ind Cas 857 (859) 
(DB) (All) • 1889 Pun Re No. 105, p. 368. 
[See p. 43. R. 1 (m).) • AIR 1961 Mad 
303 (304, 305): (1961) 1 Mad LJ 154 « 
AIR I960 Madh Pra 161 (162): 1960 MPLJ 
419 (DB). (Decree in terms of compromise 
does not take away the right to prefer an 
appeal against the order recording it) 

(26) Following constitute exceptions to 
rule of non-appealability of consent decrees; 


(a) Where dispute relates to natine of 

compromise. AIR 1928 Cal 108 (109) 
(DB). 

(b) Decree passed without recording com- 

promise. 1956 Raj LW 65 (67) ® 
AIR 1917 Cal 607 (607): 43 Cal 
85. 

(c) Appeal by person affected by decree 

although not party to it AIR 1928 
Mad 922 (922) (DB) • (1911) 9 Ind 
Cas 210 (211) (DB) (Cal) « AIR 
1916 Cal 783 (785) (DB) AIR 1918 
Lah 126 (127): 1918 Pun Re No. 83 
(DB) “ AIR 1925 Cal 421 (422) (DB) 
® AIR 1927 PC 57 (59): 51 Bom 442; 
54 Ind App 111, 

(d) Where fact of consent is denied. AIR 

1952 All 29 (30): ILR (1953) 2 All 
544 (DB) ® AIR 1931 PC 107 (108, 
109); 27 Nag LR 139 ® (1930) 125 
Ind Cas 587 (589) (DB) (All) * AIR 
1929 Oudh 385 (387, 388): 4 Luck 
562 (FB). 

[Sec AIR 1963 Raj 63 (67): 1962 Raj LW 
651 (DB).J 

[See however AIR 1933 Bom 205 (206, 
207, 208): 57 Bom 206 (DB).] 

(e) Decree passed on invalid con.sent. AIR 

1952 All 97 (98. 99); ILR (1953) 
2 All 807 (DB). (AIR 1946 PC 72, 
Rel. on.; AIR 1931 Cal 211, held no 
longer good law.) * AIR 1953 Raj 
153 (155); ILR (1952) 2 Raj 470. 

(27) Decree purporting to be on merits 
and not passed in terms of statements of 
parties recorded is not consent decree and 
is appealable. AIR 1954 Bilaspur 4 (4). 

(28) No appeal lies against consent decree 
passed by appellate Court AIR 1956 All 
94 (96); ILR (1956) 1 All 586 (DB). (AIR 
1951 All 236, Overruled.) 

(29) Section 96 (3) does not apply to 
orders passed by consent of parties. AIR 
1940 Rang 153 (155) (DB) • AIR 1916 
Mad 795 (797) (DB). 

(30) Tliere need not be any written terms 
of agreement between the ’ parties placed 
before the Court and it is enough if the 
judgment discloses that the decree or order 
(hat came to be passed in that case was 
on the basis of the consent of parties. AIR 
1968 Guj 301 (303): 10 Guj LR 61. (Order 
of remand without making an order as re- 
gards costs passed on the oral i-equest of 
the advocates of both parties.) 

14. Court-fee.— (1) Valuation of suit for 
purpo.ses of stamp duty is different from 
valuation of suit for fixing appellate forum. 
(1880) 5 Cal 489 (492, 493) (DB) • 1910 
Pun Re No. 41, p. 119 (122) (DB). 

(2) Appellate Court must see that pro- 
per court-fees are paid both in Appehate 
Court and in Court below, AIR 1918 Pat 
623 (624); 3 Pat L Jour 101 (DB). 

(3) When question arises as to sufficiency 
of coi^t-fee paid by appellant in Court be- 
low, it is generally desirable in order to 
avoid any question of jurisdiction to 
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97. [New] Appeal from final decree where no appeal from preliminary decree.— 
Where any party aggrieved by a preliminary decree passed after the commence- 
ment of this Code does not appeal from such decree, he shall be precluded from 
disputing its correctness in any appeal which may be preferred from the final 

decree. 


OBJECTS AND REASONS 


“Clause 97. — Tltc Cnmmillce have in- 
scrled an express provision to compel liti* 
ganls to appeal from preliminary decrees, 
and have e.«^lopped them, on their failure 
to do so, from raising objections to such 
decrees in appeals from linal decrees. On 
this point they accept the unanimou.s opi- 


Section 96 — Note 14 (contd.) 

admit appeal before point is decided. AIR 

1921 Pat 88 (89): 6 Pat L Jour 293 (FB). 

(4) Question as to sufficiency of court- 
fee paid in lower Court must be dealt with 
by appellate Court at the earliest possible 
moment so that parties may not be kept 
in suspense upon the question. (1912) 16 
Ind Cas 963 (965) (DB) (Cal) ® AIR 1921 
Pat 88 (89): 6 Pat L Jour 293 (FB). 

(5) Court in exceptional cases has aiscre- 
tion to postpone determination of question 
relating to sufficiency of comt-fees paid in 
lower Court. 16 Ind Cas 963 (965) (DB) 
(Cal) ® AIR 1921 Pat 88 (89): 6 Pat L Jour 

293 (FB). 

(6) Question of sufficiency of starnp on 
memorandum of appeal must always he re* 
garded as open until appeal is finally heard 
and disposed of. AIR 1933 Pat 234 (235): 

12 Pat 694. ^ f . , 

(7) Question of proper Court-fee to be 

paid on plaint is between plaintiff and Stale 
— Defendant has no right to move superior 
Court in appeal or in revision. AIR 1965 
Orissa 108 UlO): 31 Cut LT 61. 

15. Appeals under other laws. — (I.* Pro- 
visions of Code with regard to appeals will 
apply to appeals under other Acts in so far 
as they are made applicable by such Acts. 
But in so far as provisions of section are 
inconsistent with .Provisions of o**' 
thev will not apply. AIR 1946 All 89 (94, 
lOOh ILR (1946rAll 413 (FB) * 1954 A I 
L Tour 708 (709) ® AIR 1949 Kutch 9 (9) 
AIR 1949 All 201 (203): ILR (1949) All 
400 (DB) * AIR 1967 All 156 (157): 1966 
All LJ 833. (No provision of appeal under 
the Provincial Small Cause Courts Act. 
There can be no appeal from the decree 
of such court under Section 

® AIR 1967 Pun) 148 (151): 

Punj 695 (DB) * AIR 1964 Pun] 455 (455): 
1964 Cur LT 311. (There is no provision of 
anneal in the Punjab Town Improvement 

Act.) * AIR 1963 pU 32 (33): 64 Pun LR 
860. (Appeal under Arbitration Act falls 
under Section 39 of that Act and not under 
SecHon 96 C. P. C.) “ AIR 1962 Andh 
Prf 492 (494): (1962) 2 Andh WR 469 
^DB) (Anneal under Arbitration Act compc- 
'to,t unX Section 39 of that Act and not 
•ind^r .Section 17 read with Section 96, 
C P C ) * a962) 1 Andh LT 504 (508). 
(No provision of appeal under Sub-s. (3) of 


nion of the Calcutta High Court. Ihe.v 
think it unrca.sonable lliat parlies should 
allow proceedings to be carried on to Ihcir 
final .stage and large costs be incurred if 
they intend to rely upon objections which 

could be taken at an earlier stage”. 

— S. O. R. 


Section 47 of Hyderabad Jagirdars Debt 
Settlement Act.) * AIR 1959 Punj 398 
(4U0): ILR (1958) Punj 393 (DB). (No 
appeal lies from an order refusing to 
make direction under Section 15 of the 

Pavmcnt of Wages 

SECTION 97 — SYNOPSIS 

1. Scope. 

2. Preliminary decree. See Section 2 (2). 

3. Effect of not drawing up a prelimi- 

nary decree. 

4. Final decree passed pending appeal 

against preliminary decree — 
Effect. 

TOPIC INDICATOR 

Interlocutory order between preliminary 
and final decree — See Note 1. 

Finding recorded in form of decree — 

See Note 3. . 

Combined appeal against both prelimi- 
nary and final decrees — bee 

Note 4 

1. Scope.— * (1) Under this section the 
failure to appeal against a prcUminary 
decree is a bar to raising any ob.iectjon to 
it in the appeal against ‘h® final decree 

air 1954 Assam 33 ^91! 

Assam 415 (FB) * ^IR 19a8 Ker 158 (160) 

* AIR 1956 Ilyd 161 (162, 163) - ILn 

(19561 Ilyd 45 (I>B) ♦ AIR 
I'ii M521 ILR (1956) Madh 
(DB) • AIR 1933 Oudh 352 (354, 356) • 
9 Luck 51 (FB) ♦ AIR 1915 PC 116 (HJ); 
42 Cal 914 ' 42 Ind App 91 * AIR 1917 Cal 
701 (704) (bB, . AIR 1961 SC 790 (794), 
MQfill3SCR 769,(58 Punj LR 170, Aflirm- 
IdT* AIR 1969 Kcr 181 (183) 1968 Ker 

LT 264. (The whole obiect which S. 97 
intends to .achieve would be frustrated it 
it is held that only the factual correctness 
of the decree cannot be challenged but its 
legal validity can be, even though an ap- 
peal against the preliminary decree has 
!^ol been filed.) * ILR (1968) 1 Mad 682 

* AIR 19.59 Cal 76 (77) : 63 Cal WN 334 
(DB) * AIR 1963 SC 992 (996) : (1963) 
Supp 2 SCR 616 (Preliminary decree 
partition is ‘final decision. AIR 1956 
Mad 413, Reversed.) 

[See also AIR 1958 Pat 430 (432): 36 
Pat 1123 (FB).l 

(2) Bar under this section docs not ap- 
nlv to an interlocutory order (between me 
preliminary decree and final decree) 



[The Code of] Civil Procedure, 1908 


[S 98] 1079 


98. Decision where appeal heard by two or more Judges. — (1) Where an 
appeal is heard by a Bench of two or more Judges, the appeal shall be decided 
in accordance with the opinion of such Judges or of the majority (if any) of such 
Judges. 

(2) Where there is no such majority which concurs in a judgment varying or 
reversing the decree appealed from, such decree shall be confirmed: 

Provided that where the Bench hearing the appeal is composed of two Judges 
belonging to a Court consisting ot more than two Judges, and the Judges com- 
posing the Bench differ in opinion on a point of law, they may state the point of 


Section 97 — Note 1 (contd.) 
amountiiu;; to a supplemenlarv preliminary 
decree. .-ViR 1940 Pal 204 (207) : 19 Pal 
I IDR). 

(3) A Courl while passing* a final decree 
cannul re-otjea quesliuns delerniined by a 
preliminary decree. AIR 1929 All 2o2 
1253) (DB) * AIR 1966 Andh Pra 269 
(271) : (1966) 1 Andh WR 50 * AIR 1966 
Andh Pra 210 (212) : (1964) 2 .Andh WR 
219 ^ AIR 1959 Ker 116 (118) : 1958 Ker 
LT 782 (DB). 

(4) Under Art. 133 uf the Constitution, 
ua appeal will lie to the Supreme Courl 
from a preliminay decree declaring the 
liability of a party and directing accounts 
to be taken. AIR 1956 Madh B 151 (152): 
ILR (1956) Madh B 171 (DB). 

(5) Preliminary decree lor possession 
directing enquiry into mesne profits 
from institution of suit till delivery uf 
possession — Should be construed in ac- 
cordance with O. 20, R. 12 (1) (c) — 
The direction regarding mesne prolils 
does not make it such a part of preli- 
minary decree against which alone ap- 
peal could he filed — Judgment-debtor 
not precluded from contending in appeal 
from final decree that mesne profits 
could not be awarded for period exceed- 
ing three years from dale of decree — 
Neither S. 11, nor S. 97. applies. AIR 
1965 SC 1325 (1332): (1965) 2 SCR 661. 

(6) Suit for accounts between partners — 
Preliminary decree in favour of plaintiff 
not containing anv direction which can be 
made the foundation of an appeal by fhc 
plaintiff — Adverse finding on one mat- 
ter against plaintiff — Plaintiff can reagi- 
tate that matter in appeal from final 
decree. AIR 1960 .Andh Pra 168 (171). 

2. Preliminary decree. — Sec S. 2(2). 

3. Effect of not drawing up a prellmh 

nary decree — (1) Section 97 does not ap- 
ply unless a preliminary decree is actual- 
ly drawn up. AIR 1924 Rom 33 (34) 

(DB) • AIR 1924 Cal 1006 (1007, 1008) 
(DB). 

(2) No appeal will lie against a mere 
finding even if such finding is recorded 
in the form of a decree. AIR 1021 Bom 
220 (223. 224) : 45 Bom 627 (DB). 

4. Final decree passed pending appeal 
against preliminary decree — Effect. — (1) 
The passing of a final decree subsequent 
to the institution of the appeal against 
the preliminary decree will not affect the 
maintainability of the appeal. AIR 1956 
llvd 161 (162) : ILR (1956) Ilvd 45 (DB) 
• AIR 1948 Nag .56 (58): ILR (1947) Nag 


412 (DB) * AIR 1915 Mad 197 (199) : 37 
Mad 29 (DB) • AIR 1914 All 380 (380, 
3H1) : 36 All 532 (FB) • .AIR 1919 Cal 
S93 1894) (DB). 

LBul see (1912) 16 Ind Cas 380 (381) 
lURl (Mad).J 

(2) .An appeal can be preferred against 
the preliminary decree even after Ihe 
linal decree has been passed. AIR 1915 Mad 
1^7 (199) : 37 Mad 29 (DB) * AIR 1914 
All 380 (380) : 36 All 532 (FB) • AIR 

1930 Pat 177 (177) (FB) • AIR 1956 Hyd 
161 (163): ILR (1956) Hvd 45 (DB) • 
AIR 1934 Pesh .57 (60) (DB) • AIR 1935 
Lab 482 (483) : 17 Lah .53 (DB) • AIR 
1929 Nag 349 (350) : 27 Nag LR 197 * 
AIR 1938 Bom 222 (222) (DB) • AIR 1929 
Cal 689 (697) : 57 Cal 1013 (FB). 

[But sec AIR 1921 Lah 265 (266) * AIR 

1928 Lah 73 (74) (DB) * AIR 1916 Bom 
228 (229) (DB) ♦ AIR 1925 Sind 178 (180): 
18 Sind LR 133 (DB) * AIR 1922 Nag 179 
(180). J 

(3l The final decree is dependent on 
the prcliminarv decree and if the latter 
is set aside on appeal, the former falls 
wiih it. AIR 1940 Pat 668 (669) (DB). 

[See also AIR 1957 Andh Pra 330 (332). 
(Order refusing to extend time under 

O. 34. R. 2 and making final decree for 
foreclosure — Appellate Court setting 
aside order refusing to extend time — 
Effect is that the final decree based on 
such order also falls to ground).] 

(4) This section docs not prevent a 
party fiom filing a combined appeal 
against both the preliminary and final 
decrees if the dales permit him to do so. 
AIR 1916 Bom 202 (202) (DB). 

(5) .A final decree passed pending an 
appeal from the preliminary decree is not 
Iherebv rendered invalid, and if the ap- 
peal is dismissed, the final decree passed 
will not be affected in any wav. AIR 

1929 All 287 (289) : 51 .All 640 (DB). 

SECTION 08 — SYNOPSIS 

1. Scope nnd appllcabliily. 

2. Difference as to preliminary objection. 

3. Difference a.s to part ot decree. 

4. Point of law. 

6. Decision according to opinion of 
majority. 

6. Differing Judges not staling point of 

law — Effect. 

7. Sub-section (3). 

TOPIC INDICATOR 

Effect of clause .36 of Letters Patent — 
See* Note 7. 
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law upon which they diika and the appeal shall then be heard upon that point 
only by one or more ot the other Judges, and such point shall be decided accord- 
ing to llie opinion of llie majority (if any) of the Judges who have heard the ap- 
peal, including tliose who first heard it. 

“(3) Nothing in this section shall be deemed to alter or otherwise affect any 
j)ro\'ision ot the Letter.^ Patent of any High Court. 

[1882, 1877, S. 575; See Letters Patent.] 

[aj fnscitcd hy Ilic Ucpealing and Amending Act, 1928 (XVllI of 1928), Section 2 
and Sclicthile I. 


Seeliun 08 (eoiitd.) 

Incomc-Uix .Act relerence — Section ap- 
plicable \o — See Note 1. 

Land Aitiuisilion Act — .Appeals under — 
Applicabililv of the Section — See 
jNotc ]. 

Uueslion of fact — Difference of opinion 
on — See Notes 4 and 7. 

Second appeals — Applicability of Let- 
ters INilenl to — See Note 7. 

Senior Judge — Opinion of — When to 
prevail — See Note 7. 

Suits and references pending at time of 
introduction of Section 08 — See 
.Note I. 

1. Scope and applicability. — (1) Section 
98, which prescribes the procedure in re- 
gard to appeals, cannot be extended by 
S. 141 to miscellaneous proceedings such 
as ^e^’ision appHcalions. AIR 1915 Mad 
1193 (1196) ♦ AIR 1925 Mad 281 (285, 
287). 

(2) The provisions of S. 08 of the Code 
arc expressly made applicable by S. 66A, 
Income-tax Act to reference under S. CG 
of that Act. AIR 1931 Lah 578 (580) : 12 
Lah 725 (PR). 

(3) On a difference of opinion between 
Iwo Judges in a reference under S. 21(3), 
Bihar Sales lax Act, G ol 1944, a reference 
to a third Judge under S. 98 is not com- 
petent. but there being no procedure pro- 
vided by law in such a case, it is open 
to the Chief Justice to mould a convenient 
form of proctaiure and refer the case to 
a third Judge. AIR 1951 Pat 29 (31) : 
30 Pal 174 (FB). (Per Reuben J., in order 

of Reference.) , , , . 

(4) By virluc of S. 54 of Ihe Land Ac- 
quisition Act. 1894, section 98 «PPjjes to 
appeals in land acquisition cases. AIR 1919 
Mad G2G (G28): 41 Mad 943. 

(5) On a difference of opinion on a 
point of law, reference must be under 
S 98, C. P. Code and not S. 10 (2) of the 
Punjab Courts Act, as that .section applies 
onlv in the absence of aiiv other provi- 
sion. AIR 1916 Lah 113 (125) : 1917 Pun 

Re No. 71 (FB). ^ ^ 

(6) It cannot be held that after the Con- 
stitution and the extension of the Central 
Act of the Code of Civil Procedure to My- 
sore, the provision in S. 15(3) of the 
Mysore High Court Act must be deemed to 
liave been superseded as per Art. 254 (1) 
of the Constitution on the ground that 
this provision is repugnant to the provi- 
sion in S. 98 (2). AIR 1955 Mys 65 (67) • 
ILR (1955) Mys 43 (FB). 


(7) Mysore High Court Act (1 of 1884), 

S. 15 (3) — Reference under, lo Full 

Bend) valid — Subsequent accession of 
Stale lo Union of India — Constitution of 
Full Bench in accordance with S. 98(3), 
.Mysore Civil P. C. held not invalid for 
not being in accordance with Indian Civil 
P. C. AIR 1952 Mys 94 (97) : ILR (1952) 
.Mvs 234 IDB). 

(8) Applicability — Suit instituted long 
before extension of C. P. Code lo Hydera- 
bad Slate ~ Appeal in IligJi Court should 
he disposed of under Sec. 8, Hyderabad 
High Court Act and not under Sec- 
tion 98. AIR 1962 Mys 10 (11. 12) : 39 
Mvs LJ 472 (DB). 

2. Difference as to preUmlnary objec- 
tion. — (1) The decision of a preliminary 
objection to the hearing of an appeal is 
not a "hearing” of the appeal. Section 98 
docs not apply lo a difference of opinion 
in such a decision. (1889) 11 All 176 (181) 
(SB). 

3. DIfTcrence as to part of decree. — 
(1) Where Ihe Judges agree that a part of 
the decree should he reversed, but differ as 
lo the rest, then the part as to which the 
Judges agree should be reversed, and res! 
of the decree confirmed. AIR 1916 Cal 
582 (588) (SB) * AIR 1928 Mad 180 (188, 
190) : 61 Mad 291 (DB) * AIR 1933 All 
473 (474) : 55 All 564 * AIR 1926 Lah 65 
l71): 7 Lah 179 (DB). (Whole decree 
should be confirmed.) 

4. Point of law. — (1) Reference under 
S. 98 lo other Judges must be only on a 
question of law and not on a question of 
fact. AIR 1932 Nag 88 (88. 89) : 28 Nag 
LR 80 (DB). 

(2) Judges hearing Ihe reference can 
onlv hear arguments on the specific point 
and not the whole appeal. (1913) 35 All 
487 (498) : 40 Ind App 182 : 16 Oudh Cas 
247 (PC) • AIR 1958 Pat 290 (291) (DB). 
(Third Judge not to adiudicate on point 
on which there is no difference of opinion.) 

• AIR 1933 All 861 (874, 875) (DB) • AIR 
1914 Cal 592 (594). 

5. Decision according to opinion ol 
malorlty. — (1) Though the reference is. 
under the section, lo be heard by a Judge 
or Judges other than those who heard the 
case originally, the decision upon the point 
must be according to the opinion of the 
majoritv of the Judges who heard the 
appeal including those who first heard it 
(1904) 6 Bom LR 131 (211). 

(2) Where the Judges have disagreed as 
lo tiie meaning of the words ‘reasonable 
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99. No decree to be reversed or modified for error or irregularity not affecting 
merits or jurisdiction. — No decree shall be reversed or substantially varied, nor 
shall any case be remanded, in appeal on account of any misjoinder of parties or 
causes of action or any error, defect or irregularity in any proceedings in the suit, 
not affecting the merits of the case or the jurisdiction of the Court. 

[1882, S. 571; 1877, Ss. 577 and 578; 1859; S. 350; See O. 1, Rr. 1 and 3 
and O. 2, R. 3.] 

OBJECTS AND REASONS 


“Clause 99. — The CommiUce have ex- 
lended lliis clause in order to give llie 
Courts a large discretion in dealing with 
irrcgulaiilics in proceedings, and tliey have 

Section 08 — Note 5 (conid.) 
opportunity under Art. 311 of the Consti- 
tution and have referred to the third 
.Judge the question of law whether in the 
circumstances of the case the plaintiff had 
sufTiciont opportunity within Article 311 
of the Constilulion, as n question of law 
has been staled by the .Judges a duly de- 
volves upon the third Judge to decide the 
said question in accordance with the pro 
visions of the proviso to sub section {21. 
AIR 1959 Puni 402 (411) : 61 Puni LR 167. 

6. Differing Judges not slating point of 
law — Effecl. — (1) Under the proviso, it is 
discretionary for the members of the 
Bench hearing the appeal to stale the 
point of law on w'hich they differ. AIR 
1954 All 521 (522). 

(2) Where differing Judges do not stale 
the point for decision of other Judge or 
Judges, decree appealed from should be 
confirmed. AIR 1954 All 521 (522). 

(3) Where the differing Judges have, 
without stating the point as required by 
the section, delivered their judgments 
without any reservation, they cannot sub- 
sequently state the point of law. (1887) 9 
All 625 (643) (FB). (Such reference is ultra 
vires.) 

(4) According to practice of Patna High 
Court Judges note dowm the point of law 
on which they differ, in the order sheel 
for reference to a third Judge. It is not 
necessary' for them to stale the same in 
their respective judgments. AIR 1943 Pal 
4,33 (445) (DB). 

(5) Under S. 15(3), Mysore High Court 
Act it is not necessary that a material 
question or questions about which there 
is a difference of opinion should always 
be formulated before a reference is made 
to the Full Bench though such question 
may be formulated. AIR 1950 Mys 55 (56): 
55 Mys HCR 97 (FB). 

(6) Practice in Mysore High Court to 
refer cases under S. 15(3) of Mysore 
High Court Regulation after delivering 
differing opinions including final orders 
to be passed on such opinions — Prac- 
lice not strictly warranted by S. 15(3) — 
Meld, decision of Full Bench on such re- 
ference could not he attacked as wanting 
incompetence. AIR 1963 SC 1 (10. 20, 50): 
(1903) 3 SCR 22. (ILR 9 All 625, Overrul- 
ed.) 


inserted express words to meet the point 
decided in ILR 26 Bom 259 and ILR 27 
Mad 80 and in recent decision of Calcutta 
High Court.” — S. O. R . 

7. Sub-seclloD (3). — (1) After the amend- 
ment of the Letters Patent in 1928, the 
procedure under clause 36 of the Letters 
Patent on a difference of opinion is the 
same as that under S. 98 except that a 
reference under clause 36 is obligatory, 
while it is opiional under S. 98, and the 
reference under clause 36 may be on a 
point of fact as well as of law, while 
under S. 98 it can only be on a point of 
law. (1955) 59 Cal WN 320 (356) (DB). 

(2) Sub-seclion (3) shows clearly that 
the applicability of clause 36 is not in any 
wav controlled by this section. Clause 36 
applies to all appeals to Chartered High 
Courts whether from subordinate Courts 
or under the Letters Patent and S. 98 
applies only to High Courts other than 
Chartered High Courts, e.g., Chief Courts 
and Courts of Judicial Commissioners. AIR 
1929 Mad 641 (659) : 52 Mad 563 (FB). 
(If, at any time. cl. 36 ceases to exist, 
S. 98 w’ill come into operation.) • AIR 
1938 All 641 (647, 649) : ILR (1938) All 
972 (FB) * AIR 1934 Lah 371 (379) : 15 
Lah 425 (FB) • (1948) 27 Pat 332 (390) 
(DB) • AIR 1933 Pat 67 (68. 69) : 11 Pat 
772. 

(3) Chartered High Court — Difference 
between two Judges hearing appeal — In 
such case Cl. 28 of Letters Patent (Pat.) 
applies and not S. 98 — Clause 28 being 
wider than S. 98, case can be referred to 
third Judge even when two Judges differ 
on question of fact. AIR 1966 Pat 154 
1160) : ILR 45 Pat 1471. 

SECTION 99 — SYNOPSIS 

1. Scope and object. 

2. Misjoinder and non-JoInder. 

3. Instances of error, defect or Irregu- 

larity falling within section. 

3A. Instances of error, defect or Irregu* 
larlly not falling within this section. 

4. Objections to error, etc., when to be 

raised. 

TOPIC INDICATOR 

Affecting merits or jurisdiction — See 
Note 1. 

"Any proceedings in the suit'* — Pro- 
ceedings subsequent to institution— 
See Note I. 

Appeals from nppcllnlo decrees and S. 99 
— See Note 1. 
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Section 99 (contd.) 

Error, etc., in court-fee, stamp or valua- 
tion — See Note 1. 

“Jurisdiction.” — See Note I. 

Wrong order of remand — See Note 4. 


1. Scope and object. — (1) Section im- 
plies that the Court has inherent powers 
to remand a case. AIR 1960 All 655 (655); 
1960 All LJ 586. 

(2) Obiect ot S. 99 is to prevent tech- 
nicalities from overcoming the ends of 
justice, and from operating as a means of 
circuity of litigation. (1886) 8 All 365 
(375) (DB) * AIR 1937 PC 233 (234): ILR 
(1937) All 655 : 64 Ind App 254 : 31 Sind 
LR 590. 

(3) Contract Act (1872), S. 28 — Section 
not applicable to appeals from orders not 
amounting to decree. AIR 1964 Mys 147 
(155) ; (1963) 2 Mys LJ 513 (DB). 

(41 Section 99 is based upon the prin- 
ciple that the rules of procedure are made 
to subserve the ends of justice and not to 
defeat them. ILR (I960) 10 Raj 94. 

(5) A decision which is correct on the 
merits and is within the jurisdiction of the 
Court, should not be upset merely for 
teclinical and immaterial defects. AIR 
1954 SC 340 (342): 1955 SCR 117 ♦ AIR 
1967 Punj 163 (105): (1966) 68 Pun LR 
(D) 214 (DU) * AIR 1965 Mys 110 (112): 
(1965) 1 Law Rep 51 (DB) * AIR 1959 
Pepsu 7 (8) : I Pepsu LR 180. 

(6) The law that an error or irregula- 
rity cannot be raised as a ground of ap- 
peal only refers to errors, defects or ir- 
regularities of procedue, not to rules of 
law or conditions which affect the subst- 
antive rights of the parlies. (1861) 9 Moo 

Ind App 268 (282) (PC). 

(7) A non-compliance with every rule 
of procedure does not ipso lacto destroy 
the validity of the whole proceeding. The 
purpose of the rule violated must, in each 
case, be examined. AIR 1920 Cal 597 (598, 

599): 46 Cal 978 (DB). 

(8) The section clearly confers discre- 
tion upon an appellate Court. A trial 
Court cannot assume the rt>!c of an ap- 
pellate Court and condone material faults 
in its own proredure with ‘he help of 
this section. AIR 1954 Pepsu 115 (117): 
ILR (1953) Patiala 615. 


(9) .Administration ot special oath 
Record of statement of parties in order 
sheet is sufficient — Section 99 con- 
dones all irrcgularlies of form and PJ^oce- 
dure unless merits of the case are affect- 
ed. AIR 1961 Madh Pra 108 (109): 1961 

MPLJ 769. . . r 

(10) An error, defccl or irrogulanly of 

procedure must, in order to be a valid 
ground of appeal, be a material one, that 

is, should have either -7, , 

(a) affected the merits case. 

AIR 1928 Mad 919 921) (DB) • 

air 1925 Cal 98 (100 (DB) ♦ AIR 
1923 Nag 58 (59. 60) (DB), or 
lh\ affected the iiirisdiclion of the 
Court. AIR 1942 Pall (25): 21 Pat 
1 (FB) • AIR 1955 Bhopal 6 (7) • 


AIR 1950 Assam 163 (164): ILR 
(19.50) 2 Assam 351 (DB) • AIR 
1926 All 6.50 (652) * AIR 1918 Cal 
435 (436): 45 Cal 926 (DB) * AIR 
1930 Mad 714 (718) (DB). 

(11) The term “jurisdiclion” in Sec- 

tion 99 is used in the sense of pecuniary 
<*r local jurisdiction or jurisdiction 
relating to subject-matter; it does not 

mean the legal authority of a Court to 
do certain things. (1901) 28 Cal 324 

(330) (DB) » AIR 1964 Mys 147 (155): 
(1963) 2 Mys LJ 513 (DB). 

(12) A mere irregularity, which does 

not affect merits of case or jurisdiction 
of Court, is no ground for reversing 01 
varying a decision in appeal. AIR 1956 
Nindh Pra 1 (5) * AIR 1945 Nag 244 

|247l: ILR (1945) Nag 587 * (1913) 19 

Ind Cas 918 (919) (FB) (Cal) * AIR 1928 
Pat 4,38 (439) (DB) * AIR 1930 Bom 
225 (227) (DB) * ILR (1963) 13 Raj 1183 
111841 * 1963 Raj LW 653 (654) • AIR 

1961 Punj 325 (326): 63 Pun LR 499. 

(.\o prejudice to defendants — Decree 

will not he set aside.) 

[See also AIR 1955 All 4 (6): ILR 
(19.55) 1 All 523 (FB).3 

(13) Section 99 applies to all irregula- 
rities whether subsequent to the suit or 

not. But irregularities in prior suits and 
different proceedings are not within the 
section. AIR 1937 Pal 147 (148) (DB). 


(14) Section 99 applies to objections 
raised in appeals against original decrees 
as well as in appeals from appellate de- 
<*rees bv virtue of Section 108. AIR 1918 
Cal 435 (436): 45 Cal 926 (929) (DB). 

(15) Principle underlying the section 
should be applied to interlocutory orders. 
AIR 1945 Nag 97 (100): ILR (1945) Nag 

121 (DHI. , . 

(16) Section 99 does not apply to me 
ijrocedure followed by arbitrators in giv- 
ing awards. AIR 1953 Ajmer 49 (49). 

(17) The rule embodied in this section 

proceeds upon a sound principle, and is 
calculated to promote justice: the rule 

should be followed bv the 

also. AIR 1937 PC 233 (234): ILR (1937) 
All 655: 64 Ind App 250: 31 Sind LR 

590. 

(is) Per Beg, J. — Section 99 is not 
in conflict with Section 105, as the lattei 
relates to matters not affecting the merits 
of the case, and the former relates to 
mailers affecting the merits of the case 
or jurisdiction of the Court. .\IR 1967 
All 527 (5,32) |DB). 

(19) Defect in summons which does 
n«>( prejudice defendant in his defence 
should not be ground for nullifying or 
rendering inoperative provisions of Sec- 
tion 17 West Bengal Premises Tenancy 
Act (12 of 1956) regarding deposit or 
payment of arrears of rent bv defendant 
after service of summons. AIR 1959 Cal 
2.31 (236. 237): 63 Cal WN 216 (DB). 

2. Misjoinder and non-JoInder. — (1) 

Under Section 99 the Appellate Court 
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Section 09 — Note 2 (conld.) 
cannot dismiss a suit for misioinder o( 
parties or causes of action unless it 
affected the merits of the case or the 
jurisdiction of tlie Court. AIR 1955 All 
4 (6): ILR (1955) 1 All 523 (FB) * AIR 
1956 Pepsu 80 (83) (DB) • AIR 1953 Pat 
326 (329) (DB) » AIR 1937 PC 42 (45t: 
16 Pal 149 * AIR 1926 Cal 416 (417) 

(DB) * AIR 1915 Mad 320 (320) (DB) * 
(1913) 21 Ind Cas 438 (441) (DB) (Cal). 

(2) Appellate Court may in order to 

meet the ends of justice, allow a party 
lo amend plaint or to withdraw suit 
against the misjoined derendanis with 
liberty to bring a fresh suit. (1893) 15 

All 380 (381) (DBi * AIR 1964 All 350 
(352): 1963 All U 856. (Misjoinder of 
parties not affecting the merits of the 
case does not invalidate the decree pass- 
ed in such a .suit. ILR 18 AH 131 no 
longer gf)od law.) 

[Sec al.so 1959 Raj LW 187; ILR 
(1959) 9 Raj 271.1 

(3) Appellate Court may give a finding 
against each misjoined defendant sepa- 
rately. (1911) 34 Mad 55 (57) (DBj. 

(4) Section applies even in cases of 

mullifariousness. AIR 1926 Lah 145 (146) 
(DB) • AIR 1937 PC 42 (45): 16 Pat 

149. 

(5) Misjoinder in Section 99 includes 

non-joinder. 1954 Raj LW 578 (579) * 
(1910) .33 Mad 436 (4,38) (DB) * AIR 

1922 Mad 317 (320). 

[But see AIR 1933 Mad 664 (667).l 

3. Imslances of error, defect or Irregula- 
rity. falling wllhln section. — (1) Court 
of higher grade trying suit triable bv a 
Court of lower grade. (1885) 7 All 230 
(243) (FB). 

(2) Receiving a plaint presented on a 
Sunday or holiday. (1908) 30 All 136 
(137) (DB). 

(3) Applicalion for substitution of 

legal representative of judgment-debtor 
entertained by Court lo which decree is 
transferred for execution. AIR 1941 Pal 
139 (140): 19 Pal 838 (DB) • AIR 1926 
Lah 34 (35) (DB) • AIR 1965 Pat 52 
(53): 1964 BUR 212 (DB) * AIR 1959 

Mys 99 (99. 100): 36 Mys LJ 865 (DB). 

(4) Collector granting permission 
under Section 92 without adverting to 
the plaintiff’s interest in the trust. (1897) 
24 Cal 418 (428) (DB). 

(5) Leave not obtained lo try other 

causes of action in suit for immovable 
propertv. AIR 1941 Bom 247 (250. 259): 
ILR (1941) Bom 361 (DB) • AIR 1924 

Pat 613 (616): 3 Pal 244 (DB). 

(0) Institution of suit under a defec- 
tive power of attorney, or vakalatnama. 
AIR 1949 All 499 (500): ILR (1950) All 
136 (DB) • AIR 1957 Him Pra 16 (19) 

* AIR 1923 Bom 44 (44): 47 Bom 227 

(DB) • AIR 1931 All 507 (512): 64 All 

57 (SB) • AIR 1946 Bom 174 (179): ILR 
(1945) Bom 819 (DB). 

(7) Defeclive frame nr signature or 
verification of plaint or petition. AIR 


1944 Oudh 37 (38) (DB). (Defective 

frame of suit.) • (’57) AIR 1957 Assam 
22 (25): ILR (1957) 9 A.ssam 25 (DB) 
(Misdescription of parties.) • AIR 1948 
.Nfnd 369 (371) (DB). (Plaint filed with 
knowledge and consent of plaintiff hul 
not signed hv him.) * (1899) 22 All 55 
(59) (DB) (Do.) ♦ (1890) 18 All 396 (399. 
400) (SB). (Defective verification.) * .4IR 
1967 All 487 (488). (Invalid verification.* 
• AIR 1962 Punj 467 (469) ♦ AIR 1960 
Cal 15 (20) (DB). (Suit before Pancha- 
yat — Plaint not signed bv plaintiff him- 
self but by wife — Mukhtarnama in 
favour of wife not on record — Suit 
decreed without anv objection — Setting 
aside of decree bv District Judge not 
proper — Defects could be cured by 
Seclifni 99. Civil P. C.) 

(8) .Allowing amendment of plaint at 
a bile stage. AIR 1928 Cal 57 (58) (DB). 

(9) Enlarging time to file the docu- 
ments. (1909) 2 Ind Ca.s 946 (948) (DB) 
(Cal). 

( 10 ) Issues not framed or wronglv 
framed. AIR 1942 Pal 366 (368) (DB) • 
AIR 1926 Bom 384 (385) (DB). 

111! Refusal to summon witnesses at 
a late stage. (1894) 16 All 218 (220) 

(DB). 

(12) Delivery of judgment in the ab- 
sence of parties and without notice to 
them. AIR 1933 Nag 12 (12, 13): 28 Nag 
LR 308 (DB). 

(13) Omission to verify inventory of 
property in execution applicalion. (1906 
28 All 244 (245, 246) (DB). 

(14) Recognizing assignment of decree 
without a formal applicalion. (1899) 26 
Cal 250 (253) (DB). 

(15) Execution sale without attach- 
ment. AIR 1918 Mad 1262 (1263, 1264) 

(DB). 

(16) Appeal on behalf of minor decid- 
ed without knowledge of the fact of the 
death of the next friend pending appeal. 
(1906) 28 All 328 (330) (DB). 

(17) Refusal to issue a commission to 

examine a purdannshin lady. (1898) 25 

Cal 807 (815. 816): 25 Ind App 117 

(PC). 

(18) The issue of a commission behind 
tlie hack of the defendant. AIR 1938 Nag 
530 (532). 

(19) Service on partner without obtain- 
ing direclion.s under 0. 30, R. 3. .AIR 
1953 Trav-Co 209 (210): ILR (1953) Trav- 
Co 163 (DB). 

(20) Absence of a formal order of ap- 

pointment of a guardian ad litem for a 
minor party, when the minor was as a 
fact represented. (1910) 32 All 287: 37 

Ind App 77: 13 Oudh Cas 123 (PC) • 
(1886) 14 Cal 204 (209) (FB) • (1903) 
30 Cal 1021 (1032): 30 Ind App 182 

(PC). 

(21) .Absence of notice to the guardian 
when he nctuallv appears in the suit. 
AIR 1916 Pal 375 (378) (DB). 

(22) Want of a proper dc.scription of 
the minor as required bv O. 32, R 1 
(1886) 14 Cal 159 (163) (FB). 
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(23) Where minor is not represented, 

absence of an order of appointment as 
guardian ad litem would be fatal to suit. 
AIR 1921 Cal 534 (535) (DB) * AIR 

1964 Ker 244 (248): 1964 Ker LT 252 

(DB). 

(24) Major defendant represented as a 
minor but himself appearing and con- 
testing case without objection. AIR 1924 
All 94 (95): 45 All 608 (DB). 


(25) Allowing execution of preliminary 
mortgage decree to proceed without a 
final decree being passed. AIR 1927 Bom 
131 (133): 51 Bom 125 (DB). 

(26) Improper admission or admission 

in an irregular manner of additional evi- 
dence in appeal. .AIR 1915 Mad 762 (762) 
(DB) * AIR 1949 All 173 (174): ILR 

(1949) .All 414. 

(27) See also the undermentioned 
cases. AIR 1965 SC 1812 (1817): (1965) 
3 SCR 283. (Transposition of defendant 
as co-plainlilT — Courts failing to do so 
— Defences raised by other defendants 
fully considered — This technical de- 
fect is cured by Section 99.) * 1965 .All 
LJ 884 (886). (Ejectment suit dismissed 
on merits — On appeal case remanded 
for de novo trial after making landhol- 


der parly to suit— Landlord not a neces- 
sary party to the suit — Further appeal 
summarily rejected — Mistake in not 
going into merits apparent on face of 
record.) * AIR 1965 Ker 95 (96): 1964 

Ker LT 453. (Issue of second commission 
on same subject without setting aside 
report of first commissioner — No illega- 
lity but mere irregularity — Judgnienl 
not liable to be set aside in view of Sec- 
tion 99 C. P. C.) * 1963 Jab LJ 842 
(846): ILR (1962) Madh Pra 305. (Non- 
compliance with provisions of O. 13, 
R. 4.) * ILR (1960) 10 Raj 94. (Provi- 
sions of Order 13, Rule 4 not complied 
strictly.) * AIR 1959 Punj 586 (589): 61 
Pun LR 730. (Where although a Court 
has jurisdiction to entertain a lis, but 
the matter does not come before it in 
the proper wav, then in such a case, if 
a partv submits to its jurisdiction and 
does not raise an objection on that 
ground, the appellate or the rev.s.onal 
Court will not interfere.) * AIR lw9 
Punj 565 (566): 61 Punj LR 810 (DB). 
(A failure on the part of the Court to 
follow strictly the language of /he 
of decree is not necessarily fatally defec- 


[Sec also AIR 

fl969) 1 SCJ 344 * 1963 Ker LJ 543 
(546) :ILR (1963) 2 Ker 347. (Person 
mnlUdcd as subsequent en^cumbrancer 
raising plea and obtaining finding a^ 
verse to him - Contention in second 
thnt he was unnecessary party 
and his Hglils should not have been ad- 
indicated upon — Not permissible.) 

fn«lanccs of error, defect or 
IrreWlX not falHna wllhln ibU see- 


tion. — (1) Omission to obtain permis- 
sion to file a suit in representative capa- 
city and omission to issue notices under 
Order 1, R. 8 C. P. C. cannot be con- 
doned under Section 99, C. P. C. at ap- 
pellate stage. AIR 1962 Madh Pra 363 
(365): 1962 MPLJ 596 (DB). (The omis- 
sions could be remedied bv granting per- 
mission to plaintiffs and by issuing 
notice to creditors if nature of suit is 
not changed.) 

(2) Provision of Order 21, Rule 46 (2) 
being mandatory, the failure to comply 
with any one of the requirements thereof 
nullifies the whole proceeding and the 
defect is not curable under S. 99. AIR 
I960 Pat 132 (134). 

(3) Failure to comply with the 
provisions of Order 1. Rule 8 amounts 
to an irregularity which vitiates the en- 
tire proceedings in the lower Court and 
cannot be condoned under S. 99. C. P. C. 
AIR I960 Punj 26 (28). 

(4) Where under the terms of a statu- 
tory provision certain parties have to be 
impleaded and they h.ive not been so 
impleaded, the provisions of Order 1, 
Rule 9 or Section 99, Civil Procedure 
Code, cannot be pressed into service to 
cure the infirmity. Order 31, Rule 2 in 
express terms requires that all trustees 
should be impleaded in a suit and the 
terms of Order 1. Rule 9 should be read 
subject thereto. AIR 1964 Andh Pra 412 
(415): (1963) 2 Andh WR 1. 

4. Objections to error, etc., when to 
be raised. — (1) An objection as to 

error, defect or irregularity not raised 
at the earliest possible opportunity will 
be taken as waived. .AIR 1949 Ajmer 23 
(27) * (1886) 8 .All 576 (580) (FB) • 
AIR 1920 Cal 597 (598, 599): 46 Cal 
978 (DB) * (188.3) 10 Cal 626 (634): 11 

Ind App 26 (PC) • AIR 1960 All 584 
(584. 585). 

[See also AIR 1958 Punj 116 (121): 

ILR (1958) Punj 335 (DB). (Objection to 
production of sccondarv evidence.)] 

(2) Parties who have accepted an 

irregularity cannot object to or go back 
upon it afterwards. ILR (1954) 4 Raj 
617 (622) * AIR 1914 Lah 339 (341) 

(DB) • AIR 1924 All 94 (95): 45 All 608 
(DB). 

(3) There cannot be a waiver of a 
total want of jurisdiction. (1885) 7 All 
230 (243) (FB). (Per Mahmood J.) 

(4) The mere failure lo appeal against 

an illegal order cannot be taken to 
operate as a consent to the passing of 
such an order. (1909) 32 Mad 83 (85) 

(DB). 

(5) Under Order 1, Rule 13 objection 
as to non-joinder or misjoinder^ of par- 
ties should be taken at the earliest pos- 
sible opportunity. If it is not so raised 
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APPEALS FROM APPELLATE DECREES 

100. Second appeal. — (1) Save where otherwise expressly provided in the 

body of this Code or by any other law for the lime being in force, an appeal shall 
lie to the Hi^h Court from every decree passed in appeal by any Court subordinate 
to a High Court, on any of the following grounds, namely: — 

(a) the decision being contrary to law or to some usage having the force 

of law; 

(b) the decision having failed to determine some material issue of law or 

usage liaving the force of law; 

(c) a substantial error or defect in the procedure provided by this Code or 

by any other law for the time being in force, which may possibly have 

produced error or defect in the decision of the case upon the merits. 

(2) An appeal may lie under this section from an appellate decree passed ex 
parte. 

11882, 1877, S. 584; 1859, S. 372] 


STATE AMENDMENT 

Kerala'v 

III sub-section (1) of Section 100 of the Code of Civil Procedure, 1908 after Cl. (c). 
omit clause (d) as inserted by the Code of Civil Procedure (Travancore-Cochin Amend- 
ment) Act, 1951 (W'll of 1951), Sec. 2, and add the following as a new clause (d): 

"(d) the finding of the lower appellate Court on any question of fact material to 

the right decision of the case on the merits being in conflict with the finding 

of the Court of first instance on such question.” 

—Code of Civil Procedure (Kerala Amendment) Act, 1957 (XlII of 1957), Sec. 4. 
(1-10-1958). 

[a] Jurisdiction of Kerala High Court has been extended to the Union Territon- of 
Laccadive. Minicoy and Amindivi Islands — see Act 37 of 1956, S. 60 (1-11-1956). 


101. Second appeal on no other grounds. — No second appeal shall lie except 
on the grounds mentioned in Section 100 
11882. 1877. S. 585.] 


Section 99 — Note 4 (conld.) 
it ennnot be raised in appeal. AIR 1957 
Madh B 113 (114) * AIR 1964 Gui 174 
(177); (1964) 5 Gui LR 678 • AIR 1957 
Madh Bha 113 (114); Madh BLR 1955 
iCiv) 799. 

SECTIONS 100 & 101 — SYNOPSIS 

1. SCOPE. OBJECT AND APPLICABI- 

LITY. 

2. PROVISIONS OF CODE BARRING 

SECOND APPEAL. 

3. OTHER LAW BARRING SECOND 

APPEAL. 

4. APPEAL FROM APPELLATE DE- 

CREE. 

5. Su!bordinate Court. 

6. "Decree." 

7. Execution cases. 

8. Seoarate decrees. 

SA. GROUNDS OF SECOND APPEAL. 

SEE NOTES 9 TO 21. 

0. Contrary to law. 

10. Decision not on lenal evi- 
dence. 

11. Misconception of issue. See 
Note 9. 


12. Appellate Court assuming 
jurisdiction. 

13. Discretion by lower Court. 

14. Disbelievinc witnesses. 

15. Decision contrary to usage. 

10. Failure lo determine Issue of 
law or usage. 

17. Errors or defects Id nrocc- 
dupe. 

18. Errors or defects must be 
.substantial.. 

19. Omission to frame or try 
issues of facts. 

20. Defective iudement. 

21. Admission or rejection of evi- 
dence. 

22. QUESTION OF LAW, QUESTION 
OF FACT AND MIXED QUES- 
TIONS OF LAW AND FACT. 

2.3. Conslruction of documents. 

24. Legal effect of document or 

transaction. 

25. Meaning of words. 

26. Inference from proved facts. 

27-28. Relevancy and sufficiency of 
evidence. 
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Sections 100-101 — Synopsis (contd.) 

29. Nature of tenancy. 

30. Nature of possession. 

31. Nature of property. 

32. Nature of contract or transac- 
tion. 

33. State of mind, acquiescence, 
good faith, consent, intention, 
negligence, wilful neglect, mis- 
conduct, reasonable care, rea- 
sonable and probable cause 
and waiver. 

34. Existence of liability. 

35. Existence of custom. — See 
Note If). 

36. Status. 

37. Merger. 

38. Limitation. 

39. Existence of legal necessity for, 

and binding nature of, transac- 
tion. ^ 

10. Existence of nuisance. 

41. Interpretation and applicabi- 

lity of the law. 

42. Abandonment. 

43. Foreign law. 

44. Acquisition of easement and 

customary rights of privacy. 

45. Miscellaneous. 

46. FINDING OF FACT BINDING IN 
SECOND APPEAL, 

47. FINDING OF PACTS, WHEN NOT 
binding in SECOND APPEAL. 

48. CONCURRENT FINDINGS OF 
FACT. 

49. NEW CASE. 

50. New point Involving pure ques- 
tion of law. 

61. New case of mixed questions 
of law and fact. 

62. Plea going to the root of the 
case. 

63. Plea of jurisdiction, 

64. Plea of limitation, estoppel or 

res judicata. 

56. Plea abandoned or waived Is 
barred. 

66. WHO MAY APPEAL AND WHO 

may not — SEE s. 96. 

67. REMAND. 

68. EX PARTE APPELLATE DECREE. 

TOPIC INDICATOR 

\bftlement of appeal — Sec Order 22. 
Emission of ~ 

Amendment in second appeal - Sec 

ApplicabitUv- of S. 103 - Note 1. 
Bennmi Transaction - See Note 32. 


Change of law after decree — See 
Notes 41 and 50. 

Conclusion based upon primary evi- 
dentiary fact — See Note 22. 

Cost.s — See Note 13. 

Decision based on irrelevant evidence 
— See Notes 10 and 15. 

Dcci.sion under Hindu Marriage Act, 

19.55 — See Note 1. 

Decree on award — See Note 1. 

Dismissal of first appeal for default — 
See Note 6. 

Erroneous or perverse finding of fact 
— See Notes 17 and 46. 

Erroneous view of law — Sec Notes 9, 
18. 41, 47 and .50. 

Finding based on evidence — See 

Note 46. 

Finding based on no reasons or bad 
reasons — See Notes 17 and 47. 

Fir.sl appeal ineoinpelent — See 

Note 12. 

Forum — See Note 1. 

Granting declaration — See Note 13. 

Inference of fact — See Notes 22 and 
26. 

Instalment decree — See Note 13. 

Interpretation of leading cases — See 
Notes 41 and 49. 

Legal conclusions from finding of facts 
— See Notes 22, 23. 26 and 39. 

Legal elTecl of awards — See Note 23. 

Misjoinder of parlies or causes of ac- 
tion — See Notes 6, 18, 41 and 
49. 

Misreading of evidence — See Notes 10 
and 23. 

Mi.\ed question of law and fact — 
Instances — See Note 41. 

Mode of filing appeal — Sec Note 1. 

Pleas which can be taken for the 
first time in second appeal — See 
Notes 49 to 54. 

Question of bona fides — See Notes 33. 
45. 

Question of burden of proof — See 

Note 26. XT . JE 

Question of divorce — See Note 45. 

Oueslion of market value of properly 
— See Note 45. 

Question of quantum of damages — 
See Note 45. 

Question regarding licenses — See 

Note 44. 

Question of representation — See 

Note 45. 

Refusal or award of costs — See 
Note 13. 

Refusal to extend lime for flung first 
appeal — See Notes 13 and ,38. 

Refusal to summon witness or parly — 
See Notes 13. 21 and 55. 

Second appeal where there is no first 
appeal — See Note 1* 

.Special appeal under Bengal Rents Act 
— See Notes 1 and 3. 

Valuation and stamp — See Notes 6, 
17, 18, 20 and 49. 

1. Scope, object and appllcablllly. — 

1 1 ) Right of appeal is not a natural or m- 
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Sections 100>101 — Note 1 (conld.) 
herenl ri^ht to litigation, and 

dues nut exist and cannot be assumed 
unless expressly given by statute or by 
rules having the luree cd statute. Parties 
cannot conler a rigid of appeal upon the- 
mselves in Hiiv mutter by agreement or 
mutual consent. .\IH 1905 All 228 (231)- 

1904 All LJ 1057. (Direction in decrea 
allowing parlies to bear their own costs 

— No question of principle involved — 
No appeal lies.) * AIR 1942 Mad 73 (75): 
ILR 11942) Mad 230 • (1935) 02 Cal 701 
(705) (DR). 

[See also (1888) 11 Mad 20 (34. 35, 
30): 14 Ind App 100 (PC).J 

(2) Section 100 is an express provi- 
sion giving right of second appeal on 
grounds mentioned therein. AIR 1951 
Nag 8 (11): ILR (1951) Nag 301 • AIR 
1939 Rang 59 (03) (DR). 

(3) When a second appeal is brought 
up fur admissiun, the Judge has jurisdic- 
tion to sec whether the grounds men- 
tioned in (he section exist and to reject 
the appeal it nu such grounds exist. AIR 
1900 Mad 341 (341). 

(4) The right of appeal being a sub- 

stantive right is tu be regulated by the 
law in force at the time when the suit 
out ol which it arises was commenced 
and nothing that happens later can take 
away such right except by express enact- 
ment or necessary intendment. ILR 
(1954) 4 Raj 1019 (1023) * AIR 1959 

Punj 123 (120) (DR). (Pepsu Union 

Judicature Ordinance (20 uf 2005 RK) 
Section 49 (2).) 

(5) Where according to the law in 

lorce at (he lime of the institution of a 
suit right of second appeal exists on 
questions of fact, the subsequent coming 
into force of this section will not alfect 
that right. ILR (1954) 4 Rai 591 (596) 

* AIR 1958 Mvs 14 (10): ILR (1957) Mys 
120. (Mysore Civil Procedure Code (3 of 
1911), Section 100.) * AIR 1957 Him Pra 
10 (18). (Section 100, C. P. Code can- 
not be deemed to have repealed para- 

graph 32, liimachal Pradesh (Courts) 
Order (1948).) • AIR 1954 Hyd 34 (35): 
ILR (1951) Hvd 621 (DR) * AIR 1952 
Hyd 22 (22): ILR (1951) Hyd 570 * AIR 
1950 Madh R 85 (86) (DR) * AIR 1965 
SC 703 (704, 705): (1905) 2 SCJ 632. 

(Suit tiled in Hyderabad before 1-4-1951 

— Powers of High Court in second ap- 

peal — Section 002 of Hyderabad Code 
uf Civil Procedure attracted and not Sec- 
tion 100 of Civil P. C. — Appeal on 

questions of fact as well as questions of 
law competent.) • ILR (1958) Andh Pra 
106: (1958) 1 Andh WR 116 (119) 

(DR). (llvderabad Civil Procedure Code 
S. 002.) 

(6) Gwalior Stale Civil Procedure Code 
(Zabta Diwuni), Section 525 — Mi.xed 
question of law and fact — Second ap- 
peal arising out of suit instituted on 2nd 
February 1044, when Gwalior State Civil 
Proce<lure Code was in force — Appel- 


lant entilled to be heard on (luestions 
of fact. 1901 Jab LJ 491. 

(7) The appeal created bv .M. R. High 

Court of Judicature Acl. 1949 being an 
appeal created by that .special provision 
Section 100, C. P. C. has no applicability. 
AIR 1959 Madh Pra i:>l (108): i960 

MPLJ 334 (PR). 

(8) The provision restricting the 

grounds that may be taken in second 
appeal is based on the ground of public 
policy expressed in the maxim interest 
rcipublicae ul sit linis litium — it con- 
cerns the State (hat there be an end to 
litigation. AIR 1921 Oudh 98 (99): 24 

Oudh Cas 221. 

[See also AIR 1918 PC 92 (94): 40 

Cal 189: 45 Ind App 183.] 

(9) The conditions mentioned in the 

section must be siricllv fulfilled before a 
second appeal can be maintained and no 
Court in India or elsewhere has any 
power to add to or enlarge those 
grounds. (1891) 18 Cal 23 (30): 17 Ind 

App 122 (PC) ♦ (1889) 10 Cal 753 (755): 
10 Ind App 125 (PC) * AIR 1934 Cal 
033 (035): 01 Cal 305. 

(10) Where the High Court is called 
upon to decide a (luestion of law in 
second appeal it has no discretion in the 
matter and cannot decide the case on 
merely C(|uitable grounds if they come 
into conllict with or ignore the provi- 
.sions of law. AIR 1945 Lah 175 (177). 

(11) A second appeal will lie only on 

the ground of an error in law or proce- 
dure; it will not lie merely on the 
ground of an error on a (pieslion of fact. 
AIR 19.39 Pat 402 (403): 18 Pat 204 

(DR) • AIR 19.58 Madh Pra 413 (414): 
1958 Cri L Jour 1485. 

[See AIR 1934 Lah 291 (292).] 

(12) Only one memorandum of appeal 
against the decree is i)ermi.ssible even 
though the decree is a composite one 
giving distinct reliefs. Where there arc 
distinct siibiect-matters in the appeal, it 
is open to the Court to admit a part and 
dismiss the rest after giving reasons. AIR 
1953 Nag 56 (57); ILR (1952) Nag 504 
(DB). 

(13) Two appeals filed by two parties 
in litigation arising out of one suit — 
One second appeal alone need be filed 
against both the decisions. .AIR 1968 
Kcr 1.54 (1.55) :1967 Ker LT 1156. (AIR 
1966 SC 1.332. Foil.) 

(14) Although no second appeal can be 
preferred on questions of fact, when such 
an appeal is already before the High Court 
it may determine issues of fact when such 
Issues (I) have not been determined by 
the lower appellate Court or (2) have 
been wrongly determined by reason of 
any illegality. omission, error or defect 
such as is referred to in sub-section (1) 
of Section 100, Civil P. C. provided the 
evidence on record is sufficient for such 
determination. This is in view of the ex- 
press provisions of Section 10.3 of the 
Code. AIR 10.58 All 699 (702) (DB). 
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(15) Wlicn both the lower Courts, 
nnmciv the trial Court and the first ap- 
pellate Court, have not considered all the 
evidence in tlie case, it becomes necessary 
lor the second appellate Court to go into 
the evidence in detail. AIR 1963 Assam 


117 (121) (D13) 

(16) The rule that a finding of fact can- 

not be attacked in second appeal does not 
apply to second appeals to which the 

provisions of Sections 100 and 101 do not 
apply. 1956 Madh BLJ (Bhopal) 33 (35) 

* AIK 1952 Kulcli 25 (27) * AIR 1953 Kutch 

24 (25) * AIR 1927 Cal 802 (804, 805) : 
55 Cal 228 (DB) ♦ AIR 1963 Andh Pra 
447. (Letters patent appeal — Finding ol 

fact can be challenged as there is no 

prohibition like the one under S. 100.) 

[See also (1891) 18 Cal 302 (310) : 17 
Iml App 392 (PC) ^ ILR (1952) 2 Raj 

681 (683).] 

(17) The practice of filing second ap- 
peal and civil revisiori petition in the al- 
ternative by way of abundant caution is 
to be deprecated. .VIR 1954 Mad 66 (66). 

(18) An appeal is a continuation of the 
proceedings and the appellate Court has 
power to review the evidence subject to 
the stalulorv limitation prescribed. AIR 
1965 SC 1585 (1587) : (1965) 2 SCJ 461 

• AIR 1968 Manipur 42 (45). (Appeal is 
only a continuation of the suit.) 

(19) Application for restitution of pro- 
fits under Sections 144 and 151 Ap- 
peal and second appeal held maintainable. 

I960 Andh LT 303. 

(20) Appeal against order terminating 
service of Government servant under Rule 
5 of Central Civil Services (Temporary 
Service) Rules, 1949 — Motive behind 
order was alleged to have been false de- 
claration made by servant about his caste 
— Even if government servant is proved 
not to have made such declaration. High 
Court cannot direct Government to reopen 
case and to review its decision. 

Andh WR 85 : ILR (1967) Andh Pra 838. 


(21) It is the nature of the suit and not 
Ihe value of appeal lhal is material for 
purposes of Section 102. It is the character 
of the suit as it was ongmallv framed 
and presented to the Court and not which 
it may .assume in the course of or ^Mer 
the trial by virtue of the lindings of the 
Court or in the appeal that may even- 
tually be brought that determines the 
nature of the suit for the purposes of Sec- 
tion 102. Where neither the suit nor 
the grounds fakcii in appeal fall wRn|n 
the prohibited sphere ol Sections 100 to 
102 Ihe pica os to non-mainlainnbiUty o! 
the appeal is wholly devoid of substa^ncc. 
AIR 1069 Andh Pro 92 (93) : (1959) 1 
Andh WR 148 (DB). 


(22) Question of fitness has n^o 
connection whatever with question of sub- 

slantive question of law — 

not be compared wilh Scclion 100» C. P. 

Code (1904) 68 Cal WN 379. 


(23) Decree on award with certain modi- 
fications held to be one under Section 17, 
.Arbitration Act — Appeal and second ap- 
peal lay under Sections 96 and 100. C. P. 
Code, by virtue of Section 41, Arbitration 
Act — Section 17 only places limitations 
on right of appeal and does not confer 
any right of appeal — Chapter VI has 
no application to decrees — Appointment 
of Referee to make statement on vali- 
dity of award — Jurisdiction of Courl 
held remained unaffected — Statement of 
referee held binding on the partle.s. AIR 
1963 All 252 (255) : 1962 All LJ 999. 

(24) Appellate decree of Civil Court 
passed under Section 332 (4), U. P. 
Zamindari Abolition and Land Reforms 
Act (1951) — Second appeal lay to High 
Court. AIR 1966 All 196 (199) : 1965 All 
LJ 616. 

(25) Question between decree-holder 
and judgment-debtor in which auction- 
purchaser is interested — Auction-purcha- 
sers in prior litigation between common 
iudgrncnt-deblor and third parlies would 
not be parties to suit and no second ap- 
peal would lie from controversy rai.scd bv 
them. AIR 1968 Delhi 104 (107). 

(26) Scclion 67 (2) of Madras Act XIV 
of 1955 providing for refund of Court- 
fee is applicable only to appeals under 
Section 100 of Code and under Cl. 15 of 
Letters Patent and not to appeal under 
Order 43, Rule 1 (u). (1969) 1 Mad LJ 
127 : 81 Mad LW 292. 

(27) Mysore C. P. C., Sections 100 (1) 
(d) and 103 — Second appeal — Finding 
of fad — Finding of fact given by trial 
Court but not by lower appellate Court 

— Question of fact material for decision 
on merit.s — Scclion 103, applies and not 
Section 100 (I) (d), Mysore Civil P, C. 

— Finding of trial Court not binding. 
AIR 1963 Mys 5 (10) : 1962 Mys LJ 
(Supp) 73 (DB). 

(28) Karii under Madras Hereditary 
Village Offices Act prevented from dis- 
charging his functions bv recalcitrant atti- 
tude of Tahsildar — Suit for arrears of 
salary amounting to Rs. 1,000 at the rale 
of Rs 20 per month — Article 3 is appli- 
cable — Section 103, C. P. Codes does 
not apply — Second appeal and not re- 
vision is maintainable. (1969) 33 Cut LT 
1091 : (1968) 2 Lab LJ 326. 

(29) Judgment of affirmance need not 
repeat everything said by trial Court, It 
is enough that appellate Court has appli- 
ed its mind, to the evidence and materials 
on record. If the evidence has been dis- 
cussed in one context or another and 
conclusion has been recorded with refer- 
ence to such evidence, the judgment is 
not defective. ILR (1965) 44 Pal 782 
(DB). 

(30) As to Letters Patent appeal see the 
following cases. 

(a) Letters Patent appeal — Review of 
findings of fact — Appeal from first ap- 
peal heard bv Single Judge — 

Patent Bench can review findings of fact 
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Sections 100 and 101 — Note 1 (conid.) 
AIR 1967 Delhi 128 (131) : 69 Pun LR 297 
(DB). 

(b) Section 101 is independent provision 
and wider in scope than S. 100 (Obiter). 
(Per Narasimham. C. J. and Chaudhary, J.) 
AIR 1965 Pat 472 (477) : 1965 BUR 300 
(FB) • AIR 1965 Pat 196 (199) : 1965 
BUR 24 (DB). (Overruled in AIR 1965 
Pat 472.) • AIR 1965 Put 141 (141), 

(c) Original suit and appeal filed in 
Courts within jurisdiction of Bombay High 
Court prior to reorganization — Merger 
of area in Mysore State — Second ap- 
peal after merger in Mysore High Court 

— Right of appeal under cl. 15. Letters 
Patent (Bom) not lost. ILR (1961) Mys 
706. 

(31) As to appeals under Rent Control 
Acts see the following cases. 

(a) Saurashtra Rent Control Act (XXII 
of 1951), S. 28 — Second Appeal — Ap- 
pellate Court is bound by same restric- 
tions as are laid down in S. 100 of C. P. 
Code — Reappraisal of the eyidcnce 
on the ground of trial Courts error is not 
permissible. AIR 1967 SC 226 (228) : 
(1966) Supp SCR 180. 

(b) Order of eviction under S. 13 of 
Punjab Urban Rent Restriction Act — 
Order under S. 47, C. P. Code relating to 
execution of such eviction order — Second 
appeal does not lie. AIR 1966 Him Pra 
77 (78). 

(c) Second appeal lies to High Court 
under S. 31, of M. P. Accommodation 
Control Act on grounds mentioned in Sec- 
tion 32 and nut on grounds mentioned in 
Section 100, C. P. C. AIR 1965 Mudh Pra 
185 (187, 188) : 1965 MPLJ 211. 

(d) Nature of suit to be determined on 
allegations in plaint — Suit for arrears of 
rent and eviction — Withdrawal of lat- 
ter claim — Decree for arrears of rent 
only — Not a small cause decree — Ap- 
peal and second appeal lies. 1963 BLJR 
175. 

(e) Right to recover rent or to claim 
ejectment does not arise out of the Act 
but under other taws — Decree or order 
passed in such suit is not therefore ap- 
pealable by virtue of Sec. 22 of the Act, 
but under general law — A second appeal 
to High Court is, therefore, competent. 

1967 Rai LW 234. 

(f) Tenant taking protection under S. 6 
of Assam Urban Areas Rent Control Act 
“ Rent deposited in Court after ex- 
piry of due date — Landlord refusing to 
accept Court's notice for withdrawal 

— Second Appeal against Court's order of 

withdrawal competent. ILR (1966) 18 
Assam 26. , i 

(32) As to cases under Hindu Marriage 
Act and Charitable Endowments, see the 
following cases. 

(a) Second appeal under Section 28 of 
Marriage Act — Ambit of. AIR 

1968 Gu| 150 (151) : 8 Guj LR 888 (DB). 

*39 (145) : (1965) 6 Guj 
^14 (DB). (Right of second appeal is 

[Vol. 2.] 3 A. M. 69 


givcii by S. 28, Hindu Marriage Act — But 
it is subject to S. 100. Civil P. C.) • (1966) 
1 Mad U 102 : 78 Mad LW 698. (Second 
appeal lies against orders and decrees pass 
ed under Hindu Marriage Act. 1955.) • 
AIR 1965 All 280 (287) • AIR 1963 .Mys 
3 (5) : 40 Mys LJ 411. (Scope of appeal 
under Section 28 of Hindu Marriage Ad. 
(1955) is the same as that under any 
law for the time being in force which 
means Civil P. C. — Thus, in a second 
appeal there can be no interference on 
findings of fact.) * AIR 1962 Mys 172 
(173) : 40 Mys LJ 236. (Decision under 
Section 13 of Hindu Marriage Act (1955) 
— Second appeal — Maintainability — 
Right of appeal — Extent of — Decisions 
described as decrees under the Act — 
Second appeal lies.) 

(b) Under Section 44 (2), Orissa Hindu 
Religious Endowments Act (2 of 1952), 
the second appeal to tlie High Court can 
be both on facts and on law — The ap 
peal under the section is not subject to 
limitations placed on second appellate 
Court by Section 100. Civil P. C. ILR 
(1961) Cut 458. 

(33) Section 54 of the Land 
Acquisition Act does not contain any pro 
hibition against filing a second appeal — 
AIR 1963 Punj 221 (222, 223): 64 Punj LR 
870 (DB). 

(34) Punjab Town Improvement Act (4 
of 1922), Section 59 — Acquisition of 
land for Trust — Award of Tribunal — 
Not open to appeal. AIR 1964 Punj 455 
(450) : 1964 Cur LJ 311 (DB). 

(35) Suit to set aside sale on ground of 
fraud — Both Courts decreeing suit — 
Held, Second appeal was competent — No 
revision lay. 1961 BLJR 973. 

(36) Appellate and revisional jurisdic- 
tion — Distinctions — Appellate jurisdic 
tion is exercised only at the instance of 
the aggrieved party — Appellate authority 
can as a rule set right at any mistakes of 
law or fact committed by a subordinate 
authority — Revisional jurisdiction is ex 
ercised either at the instance of a party 
or suo motu — The revisional Court can- 
not substitute its own conclusions for that 
of the subordinate authoriy — It can be 
exercised only where there is a clear abuse 
of justice. 1967 Raj LW 1: ILR (1966) 16 
Raj 918. 

(37) If a party wants to avail himsell 
of the remedy provided by Art. 136 of Con- 
stitution in cases where the decree of the 
High Court under appeal has been passed 
under Section 100 Civil P. C. it is neces- 
sary that the party must apply for leave 
under the Letters Patent if the relevant 
clause of the Letters Patent provides for 
an appeal to a Division Bench against the 
decision of a Single Judge. AIR 1965 SC 
195 (197). 

(38) High Court in Letters Patent ap- 
peal con interfere with finding of fact of 
Single Judge but not lightly. AIR 1969 Mad 
235 (240). 
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2. Provisions of Code barring second 
appeal. — (1) A second appeal will always 
lie to the High Court Irom an appellate 
decree ot a Court subordinate to a High 
Court, unless precluded bv some express 
provision ol' law. AIR 1945 Lah 127 {130): 
ILR (1945) Lah 335 (FB). (A right given 
by Seclion 100 cannot be taken away by 
implication on analogies drawn from other 
provisions.) * AIR 1914 PC 87 (89) : 3/ 
Mad 443 : 41 Ind App 258. 

(2) Where any section of the Code has 
declared that any decision shall be iinal, 
no second appeal will lie from such deci- 
sion The following arc some of such 
provisions — (i) Seclion 96 (3) read with 
Section 108, (ii) Section 102. (hi) Section 
104- (iv) Order 47. Rule 7. AIR 1956 
Air94 (96) : ILR (1956) 1 All 586, (Sec- 
tion 96 (3) read with Section 108 — AIK 
1951 All 236, Overruled.) * AIR Cal 

464 (465) tDB). (S. W2 ) * r V 

838 (838) (S. 104.J ^ Mh 10^6 Cal --9 
(DB) (Do,) * AIR 1S35 Lah 962 
(962!. (Do.) * AIR 1935 Pat 109 (110) 

Do.) AIR 1936 Ail 

• AIR 1946 Cal 530 (534): ILR (1946) 2 
Cal 527 iFB). (O. 47, R. 7.) 

3. Other law barring second aPP®*** 

(1 The following are instances ol oinei 

laws barring second appeal— 

(a) Section 27 of the Provincial Small 

Cause Courts Act declaring that the decrees 
anS orders of a Snmll Cause Court are 
final. See S. 27, Provincial Small Cause 

^Tb'^I^^SeJtion 388 of the Succession Act, 
1925 corresponding to S. 20 of the Suc- 
cession Certificate Act. 1889. now repeal- 
ed (1894) 17 Mad 167 (168) (DB) (39) 
20’Cal 641 (642) .DB). 

[See also (1875) 1 Cal 127 (13(H-1 
Ic) Section 153 of the Bengal Tenancy 
AM of 1885). AIR 1941 Cal 58 (59) : 
ILR (1940) 2 Cal 334 * AIR 1936 Cal 323 

(323) (DB). 

(,\\ Seclion 39 (2) of the Arbitration 
Act 1940 MR 1955 Pol 277 (280) (DB) • 
Alii 1948 Pot 207 (207, 208) : 26 Pat 115 
(DB) * AIR 1965 Pat 66 (72)). (But a 
second appeal is not prohibited m regard 
to mailer falling with S. 17.) 

(e) Seclion 22 of the Rajasthan Prcmi- 

S' l'9^0rtR^ iM -H 

(1954) 4 Raj 958 (DB). 

(f) See also the following c«es. Am 

L rkt^ 1 AO fBhopiil ftnd Vinonyfi 

p*® He^h°?Courts * Act (1950), Section 31.) 
f ‘'i m "igSB Madh Pra 326 (330). (S^eclions 

of Bhopal and Vindhya Pradesh 
1950 do not curtail the 

o appeal conferred under the Civil 

P* C Sec"ron 31 of the Act only enlarges 

.vhirh can be taken in second 
the arises out of a suit of the 

P^cMed m the section ) * AIR 1952 
kind P .Q. (Rule under Delhi and 

^|Ser-Mer!v\lrn Rent Control Act (19 of 


1947), Seclion 14 (2).) * AIR 1952 Him 
Pra 51 (54). (Bilaspur Courts Order (1949), 
Para 32.) AIR 1945 Lah 127 (127, 129, 
130) : ILR (1945) Lah 335 (FB). (Section 
41, Punjab Courts Act.) • AIR 1943 Mad 
369 (370). (Section 75 (1) of the Provin- 
cial Insolvency Act.) * (1940) 44 Cal WN 
753 (754) (DB). (Decision by the Collector 
under Seclion 38 of the Bengal Landlord 
and Tenant Procedure Acid ^ AIR 1960 
Punj 639 (641). (Delhi and Ajmer Mer- 
wara Rent Control Act (19 of 1947), Sec- 
tion 14 — Rules under Rule 5.) 

4. Appeal from appellate decree. — (1) 
An appeal will lie to the High Court from 
every decree passed on appeal bv 8riy 
Court subordinate to the High Court, and 
the jurisdiction of the High Court in this 
respect cannot be limited without express 
words in any law to this effect. 1956 Raj 
LW 195 (196) • AIR 1954 Cal 163 (164) 
(DB) ^ (1883) 9 Cal 838 (839) |DB) * MR 
1914 Bom 30 (31) : 38 Bom 340 (DB) • 
AIR 1922 Mad 119 (121, 122) : 44 Mad 
697 (DB) • (1888) 11 Mad 309 (314) 

(FB) ♦ AIR 1916 PC 21 (23) : 39 Mad 617: 
43 Ind App 192 • AIR 1914 PC 87 (89) : 
37 Mad 443 ; 41 Ind App 258. 

[See AIR 1969 Mad 2^8 (219) : 81 Mad 
LW 565. (Lower Appellate Conn subslilu 
ting its own judgment and decree to that 
of trial Court and remanding case.) J 

[See also AIR 1958 Bom 345 (346) : ILR 
(1958) Bom 419 (DB).] 

(2) \ second appeal will lie from the 
decree of an Appellate Court disallowing 
the cross-objections of the respondeni. 
AIR 1933 Lah 400 (402) (DB). 

(3) A party who does not prefer an ap- 
peal against the decree of the lower 
Court cannot have a right of second ap- 
peal bv merely filing incompetent cross- 
obieclions in the first appeal by the other 
mrtv AIR 1943 Pesh 3 (4) (DB). 

[See also AIR 1954 All 49 (49).l 

(4) It does not matter in what charac- 
ter the appeal reaches the first Appellate 
Courr: as long as it is on ordinary Court 

of the country, oi* IqsL 

against its decision. AIR 1916 PC 21 (23). 

39 Mad 617 : 43 Ind App 192. 

(5) Seclion 9 of the Assam Urban Areas 
Rent Control Act (3 of 1946) gives a right 
of appeal to a landlord or tenant from 
certain decisions as if such deasion or 
order were a decree in a suit for eiect- 
ment of the tenant from the house. A 
second appeal would lie from the decree 
in appeal if the case is covered by the 
provisions of this seclion. AIR '9^ A^sani 
177 (180) : ILR (1953) 5 Assam 489 (DB). 

(6) Where the subiect-maller of the 
appeal is not a decree at 

appeal will lie. AIR 1930 Lah 125 (125). 

(7) A person who has obtained a de^® 

in his favour cannot prefer 
the ground that he is dissatisfied witft 
some particular expressions or ^^dijig 
Snst him. AIR 1951 Punj 444 (445). 
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Sections 100 and 101 — .Note 4 (contd.) 

(8) A parly must, il he wishes to ap- 
peal a^iainst the linding on u particular 
issue uKainst him, apply lor amendment 
ot Ihe decree by embodying Iherein the 
decision on the issue. (1881) 0 Cal 319 
(323) (FIJ). 

(9) Where a suit lor pre-einplion is 
brought against Ihe purchaser ol certain 
properly and Ihe veiulor Ihereot and the 
suit is dismissed on the ground that 
Ihere is no valid sale and that therefore 
the plainlill has no cause ot action, the 
purcitaser ol the properly is entitled to 
appeal against the decree although it is 
one dismissing Ihe suit against him. (1936) 
62 Cal 701 (706). 

(10) It a revision is rejected as incom- 
petent by the lligli Court the parly may 
subsequently tile an appeal against the 
decision of the lower Court. But he can- 
not do so when revision is dismissed on 
merits and the decision of the lower Court 
becomes final. AIR 1951 Madh B 60 (60). 

(11) Order under Order 21, Rule 
90 — Order is not a decree — Second Ap- 
peal does not lie — At Ihe most appeal 
lies as an appeal from an order. 1967 Ker 
IT 1061 : 1968 Ker LR 33. 

(12) Refusal to extend lime under Sec- 
tion 5 Limitation Act — Appeal dismissed 
as lime-barred — Amounts to a decree 
and is appealable — Revision filed can- 
not be treated as appeal when no formal 
decree is drawn up and signed. AIR 1959 
Tripura 6. 

6. Subordinate Court. — (1) Appeals with- 
in the Higli Court not being appeals to 
Ihe High Court from a subordinate Court, 
this section docs not apply to such ap- 
peals. AIR 1940 Nag 39 (39) : ILR (1940) 
Nag 141 (FB). 

6. “Decree.” — (1) It is only where the 
decision of the lower Appellate Court 
amounts to a decree that an appeal lies 
therefrom to the High Court under this 
section otherwise not. AIR 1953 Ajmer 32 
132) • 1957 BLJR 534 (536). (Determina- 
tion of question fulling under S. 144 is a 
decree.) • Madh BLJ 1954 HCR 1045 
(1046) • (1881) 6 Cal 319 (323) (FB) • 
AIR 1917 All 134 (135, 136) (DB) • AIR 
1915 Mad 322 (322) (DB) • Madh BLJ 

1955 HCR 1467 (1468) * AIR 1952 Pat 437 
(438) * AIR 1914 Cal 795 (795) (DB) • 
AIR 1933 Mad 695 (696) : 56 Mad 984 * 
AIR 1928 Lah 352 (353) : 9 Lah 176 (DB). 

[Sec (1882) 8 Cal 126 (129) (DB) * AIR 
1942 Mad 73 (74) : ILR (1942) Mad 230.] 

(2) Order deemed to be decree within 
meaning of Section 2 (d) — Order sub- 
ject to all incidents of Sections 96 and 100 
— Decision of first appellate Court on 
order immaterial — Second appeal main- 
tainable. 1968 MPLJ 246 : 1908 Jab LJ 640. 

(3) An order rejecting appeal as time 
barred after refusal lo extend time under 
Section 5, Limitation Act is a decree ap- 
pealable us such. AIR 1959 Manipur 13 
(14). 


(4) Decree for ejectment under the 
Delhi and Ajmer Rent Control .Act — 
Declaratory suit challenging its validity 

— Dismissal of appeal — No revision lies 
against appellate order — Revision peti- 
tion healed us second appeal, AIR 1901 
Puni 574 (575) : 63 Pun LR 007. 

to) Wliere wliilc passing an order of 
remand lor Iresh disposal, consequent 
on the direction lor amendment of the 
plaint the appellate Court records a find- 
ing adverse to the plaintiff appellant there 
being no decree a second appeal against 
such order would not be maintainable. 
AIR 1961 Mad 262 (263). 

7. Kxecution cases.~|l) Where an order 
in e.xcculioii amounts lo a decree under 
S. 2 (2) read with S. 47, a second appeal 
will lie therelrom. AIR 1947 Pal 454 
(459) : 26 Pat 340 (FB) * AIR 1955 Cal 
63 (64) * Madh BLJ 1955 HCR 1137 (1138) 
• AIR 1952 Pat 434 (434) * AIR 1952 Punj 
159 (161) (DB) * AIR 1933 Ail 57 (59) : 
54 All 1031 (DB) * AIR 1940 All 28 (28) 
’ AIR 1902 Mad 489 (490). 

[See also Section 104, cl. (2) and AIR 
1954 All 63 (64).] 

(2) Where a second appeal is barred 
in Ihe suit itself, e.g. suits of a small 
cause nature, no second appeal will lie 
from an order in execulion in such a suit 
though such order may fall under Sec- 
lion 47 and amount to a decree — See Sec- 
lion 102. 

(3) From every decree passed In appeal 

— Joint decree in favour of number of 
decree-holders — Execution ordered by ex- 
cculing Court as per application by joint 
decrce-Iiolders for substitution of heirs of 
deceased decree-holder — Held order pas- 
sed by execuling Court fell within S. 47 
and lienee it amounted to decree against 
which first appeal is provided and if Sec- 
tion 100 applied, second appeal would 
also lie — Held further, suit not being of 
small cause nature, Section 102, would not 
be bar to second appeal. AIR 1967 Assam 
27 (27) : ILR (1966) 18 Assam 482. 

(4) Execution of decree for mokarari 
rent — Appeal by decree-holder from 
appellate order allowing objection of judg- 
ment-debtor — Executor of will substitut- 
ed in place of deceased appellant without 
any objection — Objection with regard to 
lliis during hearing of appeal, not open. 
1963 BLJR 779. 

(5) Finding of fact — The finding that 
a certain plot of land was nol advertised 
for sale in execution of a decree is pure- 
ly a finding of fact. AIR 1963 Pat 60 (61): 
1963 BLJR 20. 

(6) Execution proceedings — Plea that 
objection to e.xeculion on ground of bar 
of limitation is barred by principle of 
conslruclive res judicata not raised before 
execuling Court — In absence of material 
facts plea cannot be allowed in second 
appeal. AIR 1963 Pal 412 (426) : 1963 
BLJR 802 (FB). 

(7) Execution of eviction order — 
Nature of — Objection under S. 47 — 
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SecUous 100 and 101 — Note 7 (contd.) 
First and second appeal lies under C. P. 
Code. (1962) 64 Punj LR 392. 

(8) Executing Court cannot go behind 
decree — Objection to the same can be 
raised even in second appeal. (1966) 68 
Pun LR 288 : 1966 Cur LJ 110. 


8. Separate decrees. — (1) Where, in ap- 
peals relating to the same matter between 
the same parties, the lower Appellate 
Court passes separate decrees, then sepa- 
rate appeals should be filed with respect 
to those decrees. (1888) 11 Mad 280 (282) 
(DB). 

(2) Where separate appeals were pre- 
ferred by parties to the suit in which the 
decree was passed and separate decrees 
were drawn up in the appeals it was held 
that only one decree should have been 
drawn up in the appeals and, therefore, 
only one second appeal would be main- 
tainable from the decrees. AIR 1954 Trav- 
Co 28 (28) : ILR (1962) Trav-Co 1027 

(DB). 

8-A. Grounds of second appeal. See 
Notes 9 to 21. 


9. Contrary to Law. — (1) A Court com- 
mits an error of law if it acts contrary to, 
or fails to apply the provisions of, any law 
or any legal principle. ILR (1949) 1 Cal 
444 (452) (DB) * AIR 1944 Sind 209 (212): 
ILR (1944) Kar 223 • (1905) 27 All 688 
(691) (SB) * AIR 1920 Lah 653 (654) (DB) 

• AIR 1932 Lah 56 (57). 

[See (1936) 164 Ind Cas 315 (316) 

(Pat).l 

(2) The word “law” is- not limited to 
statute law alone but will also include 
general principles of law. (1893) 20 Cal 
93 (99, 100) : 19 Ind App 228 (PC). 

(3) A misconception of issue or of the 
true auestions in controversy in the case 
is an error of law. AIR 1943 PC 208 

70 Ind App 225 : ILR (1944) Kar (PC) 40 

• AIR 1940 Mad 299 (301) (DB) * AIR 

1955 Lah 251 (251) • AIR 1919 PC ^ 

(31) : 47 Cal 107 : 46 Ind App 140 • AIR 
1938 Nag 470 (472): ILR (1938) Nag 635 

• AIR 1964 Bom 287 (294) : 66 Bom LR 
525. (Lower Courts misconceivii^ real quea- 
Hon of fact to be tried - Failure also 
to appreciate and determine a question of 
fact vitally affecting issue In the case 
Findings of fact arrived at by lower Courts 
not binding in second appeal.) 


(4) A finding based on no or 

in disregard of evidence or 

'"t‘’-Saui^' TareTo? of” Uw. ' AIR 
Rhnna? 22^ (23) * AIR 1954 Cal 90 (93) 
* AIR 1916 Cal 691 (691) (DB). 
^sumption of facts.) • AIR 1961 Punj 
275 (278) * AIR I960 All 534 (535). 

(5) Courts are bound to draw, for the 
Duroose of deciding the issue before them, 
?uch inferences of facts as are reasonable 
from the facts placed before them. A re- 
fusS to draw any inference from proved 
fflcS one wav or the other or the draw- 
InTor^ inference which cannot be 


drawn from, and is not warranted by the 
facts is an error of law. AIR 1980 Lah 
443 (444) ♦ (1866) 11 Moo Ind App 7 (23) 
(PC) • AIR 1962 Mys 47 (52): ILR (1962) 
Mys 151 (DB). 

[See AIR 1940 All 319 (350) (DB).] 

(6) Overlooking of the principle that 
the onus is on the appellant to show that 
the decision of the lower Court is wrong, 
is an error of law. AIR 1954 Orissa 40 
(44) (DB) ♦ AIR 1922 Lah 127 (130) 
(DB). 

(7) Where a Court arrives at a finding 
by placing the burden of proof on the 
wrong party it is an error of law. AIR 
1956 Nag 20 (22) : ILR (1055) Nag 1016 
* AIR 1955 Assam 23 (26) : ILR (1954) 6 
Assam 242 (DB). 


10. Decision not on legal evidence .^(1) 
A Court will, be committing an error of 
law — 

(a) If it bases its decision on no evi- 

dence at all, and on mere .surmises und 
coniectures. AIR 1952 Assam 69 (69) : ILR 
(1952) 4 Assam 89 (FB) • ILR (1949) 1 
Cal 444 (452) (DB). (Per Chatterjee J.) • 
1946 Jaipur LR 459 (462) (DB) * AIR 

1924 Pat 67 (68) (DB) * (1890) 17 Cal 
876 (882) (PC) • AIR 1932 Lah 293 (294) : 
13 Lah 116 (DB) * AIR 1919 PC 29 (30): 
47 Cal 107 : 46 Ind App 140 * AIR 1914 
PC 67 : (1871) 41 Cal 972 : 41 Ind App 
no * AIR 1948 Pat 247 (249, 251) (DB). 
(Surmise.) * AIR 1920 Pal 264 (266) (DB). 
(Do.) * AIR 1930 Lah 150 (151) (DBj. 

(Do.) * (1885) 7 All 649 (654) (FB). (Do.) 
— Case overruled on another point in 19 
Ind App 228 : 20 Cal 93 (PC) • AIR 1935 
Mad 190 (191) (DB). (Do.) 

[See also AIR 1942 Pat 386 (387) (DB).l 
[See however AIR 1914 Mad 118 (119) 
(DB).3 

(b) If it bases its decision on irrele- 
vant and inadmissible evidence as such 
evidence is no legal evidence. ILR (1949) 

1 Cal 444 (452) (DB). (Per Chatterjee J.) • 
(1912) 36 Mad 168 (176) 

1927 Pat 209 (212) : 6 Pat 698 (FB) • 
1886 Bom PJ 284 (DB). (Inadmissible evi- 
dence.) • AIR 1923 Lah 630 (631) (DB). 
(Inadmissible evidence.) • AIR 1920 Lah 
322 (323). (Do.) • AIR 1935 Oudh 41 (43): 
10 Luck 423 (DB) (Do). 

[See AIR 1947 Mad 345 (346) * (1874) 
22 Suth WR 272 (273) (DB).] 

[But see (1909) 24 Bom 591 (594. 696) 

(DB).] 

(c) If it misreads the evidence, i.e., as- 
sumes certain evidence to exist where 
there is none or vice versa. (1875) 24 Suth 
WR 119 (119, 120) (DB) • AIR 1932 Lab 
128 (128) • AIR 1928 Oudh 333 (334) • 
(1912) 15 Ind Cas 515 (516) (DB)^(Cja) • 
AIR 1946 Nog 152 (156, 157) : ILR (IW) 
Nag 73. (Conclusion reached on mislaKcn 
assumption that there is no evident.) 

AIR 1918 Cal 544 (544) (DB). (Do.) 

(1874) 22 Suth WR 278 (279) (DB). (Do.) 

(d) If it disregards or fails to consider 

material evidence in “t fte 

elusion. AIR 1963 Hyd 64 (65): IhM 
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(1952) Hyd 1036 (DB) ♦ AIR 1953 Raj 167 
(168) : ILR (1952) 2 Raj 54 ♦ ILR (1949) 

I Cal 444 (452) (DB). (Per Chaltcrjce J.) " 
AIR 1944 Oudh 201 (202) : 20 Luck 26 
(DB) * AIR 1940 PC 192 (196, 197) : ILR 
(1940) Kar PC 380 : ILR (1941) Bom 107 

♦ AIR 1940 Pat 137 (140) : 18 Pat 768 
(DB) * (1891) 16 Bom 477 (479) (DB) • 
AIR 1928 Cal 136 (137) (DB) * AIR 1922 
Pal 562 (563) (DB) • AIR 1935 Mad 701 
(703). 

(2) The mere non-menlion of a parti- 
cular evidence or document in the iude- 
ment will not mean that it has not been 
considered. AIR 1946 Oudh 72 (72): 21 
Luck 279 * AIR 1918 Pat 291 (294, 295) 

• AIR 1934 All 941 (942) • AIR 1939 Nag 
221 (223): ILR (1939) Nag 510 (DB) * 
1937 Mad WN 393 (395). 

(3) If evidence of obvious weight and 
importance, or the evidence relied upon 
by the first Court, has not been dealt 
with in the judgment, it may be regarded 
as sutTicient proof that the evidence has 
not been considered. AIR 1919 Oudh 
44 (45): 22 Oudh Cas 312 (DB). 

[See also AIR 1034 Pat 66 (67).] 

(4) High Court will not interfere in 
second appeal with the judgment of the 
first Appellate Court on the ground of 
the failure to consider material evidence, 
if such evidence had not been brought 
to the notice of the lower Appellate 
Court or if it had not been relied upon 
before the said Court. AIR 1944 Oudh 
206 (207) (DB) * AIR 1917 Pat 578 
(679): 2 Pat L Jour 231 (DB) • (1929) 

II Lah L Jour 381 (384) (DB). (Evi- 

dence not relied by lower Appellate 
Court.) 

(5) Where the view taken by the 
trial Court approximates nearer the truth 
and is more in accord with the probabi- 
lities the High Court in second appeal 
will not disturb the finding of the trial 
Court where the lower appellate Court 
has fallen into an error of record and 
has reversed that finding on a wrong 
^timate of the oral evidence. AIR 1954 
Orissa 17 (18): ILR (1953) Cut 558 
(DB). 

11. Misconception of Issue. — See 
Note 9. 


12. Appellate Court assuming Jurisdic- 
tion. — ( 1 ) An appellate Court acts 
l^ontrai^' to law if it acts without juris- 
diction in any matter. AIR 1918 Cal 435 
(436): 45 Cal 926 (DB) • AIR 1936 Lah 
675 (576) (DB) * (1965) 69 Cal WN 258. 


, (2) Second appeal is competent from 
fi^rst appellate decree which is ap- 
pealable under this section even though 
15 « made without jurisdiction. AIR 1918 
(436): 45 Cal 926 (DB) • AIR 
B 122 (123) ♦ AIR 1933 All 
• ^19*2) 16 Ind Cas 940 
^2' (DB) (Cal) • air 1931 Lah 96 
(w) • AIR 1926 Mad 1089 (1089) (DB) 


• AIR 1926 Pat 164 (165) (DB) • (1960) 
64 Cal WN 678. 

tSee also AIR 1950 Pat 90 (91).] 

(3) No Second appeal will lie from 
first appellate decree, made without juris- 
diction, where there is a definite prohibi- 
tion against a second appeal as in Sec- 
tion 102. AIR 1957 Madh B 122 (123). 

(4) No second appeal will lie from the 
decree of the first Appellate Court where 
the first appeal itself is not competent 
in law. AIR 1921 Mad 612 (614) (DB) • 
(1904) 28 Bom 458 (460) (DB) • (1902) 
6 Cal WN 614 (615) • AIR 1936 Pat 119 
(120) ♦ AIR 1968 Pat 181 (184). (Appeal 
wronglv entertained — Second appeal is 
maintainable.) 

[See however .AIR 1934 Lah 79 (80).] 
[But see AIR 1924 All 183 (185) • 

AIR 1926 All 401 (401, 402) • AIR 1925 
All 737 (738): 47 All 934 (DB) * AIR 

1939 All 22 (23) • AIR 1941 Cal 441 
(441) * AIR 1919 Cal 368 (369) (DB) • 
(1900) 27 Cal 362 (363) (DB) * AIR 1935 
Lah 319 (319) * AIR 1936 Lah 212 (213) 

* AIR 1942 Pat 369 (370) * AIR 1941 

Pat 616 (617) (DB) ♦ AIR 1930 Pat 280 
(282): 9 Pat 685 (DB) • AIR 1954 Trav- 
Co 118: ILR (1952) Trav-Co 275 (DB) • 
AIR 1943 Mad 185 (186): ILR (1943) 

Mad 297 (DB) • AIR 1942 Mad 741 (741, 
742).] 

(5) Even (hough a second appeal may 
lie from a decree passed in an incom- 
polent appeal, such a second appeal will 
not lie if the lower .Appellate Court has 
di.smisscd the appeal as incompetent. AIR 
1942 .Mad 741 (741. 742). 

[See also AIR 1943 Mad 185 (186): 

ILR (1943) Mad 297 (DB).] 

(6) Where the first Appellate Courl 
entertains without jurisdiction an appeal 
against an order, no second appeal will 
lie because no such appeal will lie under 
Section 104, Clause (2) even if the first 
Appellate Court had entertained the ap- 
peal with jurisdicllon. AIR 1921 Lah 
156 (157). 

(7) Where the lower Appellate Courl 

erroneously dismisses an appeal on the 
ground that no appeal lies to it, the dis- 
nii.ssal is nevertheless a decree and is 
open to second appeal. (1904) 8 Cal WN 
64 (65) * (1910) 5 Ind Cas 158 (160) 

(Cal). 

(8) Where the first appeal itself is in- 
competent. since the wrong order of the 
lower appellate Court interfering with 
order of the trial Court has to be set 
aside, even if a second appeal as such 
is not technically speaking maintainable, 
the High Court can exercise the powers 
of revision and quash the order of the 
lower appellate Court. AIR 1960 Andh 
Prn 131 (132). 

13. Discretion by lower Court. — (1) 
Where a discretion to do or not to do a 
particular act is vested in the Court by 
the provisions of the Code, refusal to exer- 
cise it or a non-exercise of it is an error 
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or defect in procedure within the meaning 
of the section. AIR 1949 Mad 374 (375): 
ILR (1949) Mad 589 ® AIR 1942 Oudh 
485 (486): 18 Luck 464 (DB) ® AIR 1940 
Pat 546 (547) (DB) ® AIR 1925 All 288 
(289); 47 All 412 (DB). 

(2) Where a Court exercises* its discretion 
it must do so judicially, i. e., on sound legal 
principles. AIR 1939 Nag 110 (112): ILR 
(1939) Nag 452 ♦ AIR 1959 Mad 12 (14) 
® AIR 1942 Oudh 485 (487): 18 Luck 464 
(DB). 

(3) An exercise of discretion in an arbi- 
trary, unreasonable or non-judicial manner 
or which is based on wrong conclusions of 
fact is an error of law which will be a 
valid ground of second appeal. AIR 1926 
Cal 677 (678). (Arbitrary.) AIR 1959 Mad 
12 (14). (Costs — Arbitrary and capricious 
exercise of discretion.) * AIR 1933 All 294 
(295) (DB) (Do.) ® AIR 1937 Sind 263 (271) 
(DB) (Do.) * AIR 1936 Lah 742 (743) (Do.) 
® AIR 1914 All 74 (75); 36 All 510 (512) 
(DB). (Unreasonable.) ® AIR 1949 PC 53 
(54). (Non-judicial manner.) ♦ AIR 1951 
Mad 612 (613). (Do.) ** AIR 1942 Ou^i 
485 (487): 18 Luck 464 (DB) (Do.) ** AIR 
1940 Pat 502 (504) (DB). (Do.) * AIR 
1923 All 455 (456): 45 All 432 (DB). (Do.) 
® AIR 1919 Pat 503 (505): 4 Pat L Jour 
381 (DB). (Wrong conclusions of fact.) 
AIR 1928 Pat 537 (538) (DB) (Do.) • AIR 
1934 All 469 (471) (DB). (Misapprehension 

o£ Fflct ) 

[See however AIR 1934 Cal 5 (6, 7) 
(DB).] 

(4) Where the Court has exerci.sed its dis- 
cretion in a judicial manner, there is no 
error either of law or of procedure and 
consequently, such e.xercise of discretion 
cannot be interfered with in second ap- 
peT AIR 1955 Raj 167 (173) « AIR 1954 
Cal 238 (240) (DB) “ (1955) 8 Sau LR 399 
(401) * AIR 1951 Simla (Puni) 231 (233) 
« ILR (1951) 1 Raj 618 (620) ^ ILR (194^ 
Bom 883 (889, 890) (DB) ♦ AIR 19o3 SC 
228^(234): 1953 SCR 1009 " AIR 1946 Nag 
139 (144): ILR (1946) Nag 116 (DB) ® 
AIR 1942 Oudh 485 (487): 18 Luck 464 
(Dh) * AIR 1940 Pat 423 (424) (DB) " 
(1899) 23 Bom 513 (517. 518) 

1929 Rang 221 (222): 7 Rang 561 (DB) 
“ (1905) 28 Mad 508 (512): 32 Ind App 
26 (PC) ‘ AIR 1922 All 335 (335) (DB) » 
fl901) 23 All 121 (122) (DB) * AIR 1935 
Pat 256 (260) (DB 1966 Jab LJ 1028 
• (1965) 67 Pun LR 491 (494) » ILR (1965: 
1 Puni 532: 1965 Cur LJ 32 • AIR 1964 
Bom 46 (47): 65 Bom LR 505. 

(A relief for specific performance, is 
a discretionary one. When the .discretion 
is exercised by the Courts below judiciou^y 
and on proper and reasonable grounds the 
appellate Court cannot interfere {he 

discretion even if it were to be said that 
enmp other view of the matter could have 
be?n takem) “ 1963 Jab LJ 779 » (1980) 
38 Mys LJ 622. (Suit for permanent in- 


junction based on sole ownership — ► Plain- 
tiff found co-owner with defendants — One 
of defendants found putting up house to 
the prejudice of plaintiff’s interest — In- 
junction granted on that ground •— * Exercise 
of discretion held not in excess — No inter- 
ference in second appeal.) 

(5) If on examination of the facts the 
exercise of the discretion is found to be 
vitiated the second appeal will be allowed. 
If, on the other hand, it is found to have 
been exercised judicially, the appeal would 
fail. AIR 1928 Oudh 224 (225) (DB). 

(6) The following are all discretionary 
matters in which the High Court will not, 
in second appeal, interfere imless the dis- 
cretion has not been exercised by the lower 
Appellate Court in a judicial manner and 
in accordance with legal principles: 

(A) Granting of adjouniments summoning 

and enforcing the attendance of wit- 
nesses. — Granting adjournment, en- 
forcing the attendance of a witness 
by any particular method of coercive 
process, refusing to punish a recusant 
witness, refusing to summon plaintiff 
as a witness for the defendant, and 
refusing to allow the calling of more 
witnesses after the case is closed. 
AIR 1914 All 230 (232). (Adjourn- 
ment.) • AIR 1937 All 284 (285). 
(Do.) * AIR 1927 Lah 424 (424). 

(Enforcing attendance of witness.) 
(1867) 7 Suth WR 460 (461). (Not 
punishing recusant witness.) * (1868) 
10 Suth WR 134 (134) (DB). (Not 
calling plaintiff as witness.) * (1869) 
12 Suth WR 455 (456) (DB). (Not 
calling witnesses after close of case.) 

(B) Admission or refusal to admit docu- 
ments. — Refusal of an adjournment 
in order to send for document, ad- 
mitting or refusing to admit docu- 
ments not produced *be figt hear- 
ing. (1881) 7 Cal 560 (565) (DB). 
(Refusal to adjourn.) 

(C) Admission or rejection of secondary 
evidence — Admission or rejection ot 
secondary evidence, disallowing pre- 
sumptive evidence; and drawing a 
presumption under Section 90 of the 
Indian Evidence Act for or against 
the genuineness of documents. AIR 
1946 Bom 193 (196). (Secondary ca- 
dence.) ® AIR 1930 All 550 (551) 
(DB). (Do.) ♦ AIR 1923 Cal 285 
(286). (Presumptive evidence.) ® AIR 
1926 Oudh 362 (363). (Presumption 
under Section 90, Evidence Act.) • 
AIR 1937 Lah 17 (18) (DB). (Do.) 

[See also AIR 1950 Raj 47 (49).]^ 

(D) Directions for local investigation or 
inquiry.— Directing local investigation 
or local enquir>’, or refusal to issue 
a commission, or refusal to reman 
the case for further enquiiy when toe 
Court is not satisfied with the Ic^* 
inquiry made. But where a 
commission to examine a witness b&a 
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Sections 100 and 101 — Note 13 (contd.) 
returned unexecuted, a refusal to exa- 
mine the witness on commission on 
the ground that his evidence was not 
important, was held to he a ground 
of second appeal. AIR 1933 Pat 542 
(543). (Refusal to issue commission.) 
* AIR 1919 Cal 672 (673) (DB). 
(Refusal to remand.) ® (1875) 23 

Suth WR 457 (457) (DB). 

[See O. 26. R. 9.] 

(E) Amendment of plaint and addition of 
parties. — Refusal of application to 
amend the plaint and refusal to add 
parties. (1868) 10 Suth WR 87 (88) 
(DB) ® AIR 1938 Nag 388 (389): 
ILR (1939) Nag 194 (DB) * (1868) 
10 Suth WR 108 (110) (DB). (Re- 
fusal to add party.) ® AIR 1935 Rang 
23 (24). (Do.) * 1965 All LJ 1147: 
1965 All WR (HC) 441. (Amendment 
of plaint — Discretion — Power of 
appellate Court to consider exercise 
or discretion by trial Court — Trial 
Court refusing permission to amend 
plaint on grounds which are irrele- 
vant or based as no evidence — 
Confirmation of order by appellate 
Court — Decision is vitiated by error 
of law.) 

[See AIR 1937 Mad 520 (522).] 

(F) Declaration and injunction. — Granting 
declaratory decree though not asked 
for, granting injunctions and refusing 
a specific performance of a contract 
on the ground of delay. AIR 1949 
PC 53 (54). (Declaratory decree not 
asked for.) ® (1905) 27 All 688 (691) 
(SB). (Injunction.) * AIR 1926 Cal 536 
(537) (DB). (Do.) ® (1884) 10 Cal 1061 
(1068, 1069) (DB). (Refusing specific 
performance.) 

(G) Award or refusal of costs. — Where, 
however, the lower Appellate Court 
interferes with the discretion pro- 
perly exercised by the trial Court in 
the matter of award of costs, a se- 
cond appeal will lie on the ground 
that the action of the lower Appel- 
late Court is contraiy to law. 1955 
Andhra WR 779 (783) • AIR 1957 
Pat 79 (82). (Costs.) ® AIR 1942 
Pesh 39 (40) (DB) ® AIR 1940 Mad 
589 (589) ® AIR 1928 Oudh 224 
(225) (DB) • AIR 1929 Oudh 406 
(412) (FB) ® (1903) 6 Oudh Cas 52 
(57) * AIR 1923 Lah 513 (514) ® 
AIR 1956 Andhra 113 (113). (Dis- 
cretion properly exercised — Inter- 
ference by appellate Court — Second 
appeal will lie.) ® AIR 1940 Mad 
620 (621). (Do.) • AIR 1928 Oudh 
224 (225) (DB). (Do.) ® AIR 1959 
Mad 12 (14): (1958) 2 Mad LJ 157. 

[But see (1866) 1 Agra 270 (271) * AIR 
1919 Lah 418 (418).] 

(H) Award or refusal of damages.^ Re- 
fusal to award damages in a suit for 

defamation, and award of damages 


under Section 10 of the Bengal Rent 
Act, A of 1859, which though ex- 
cessive is within legal limits AIR 
1955 Raj 167 (173) ® AIR 1952 Nag 
16 (17) ® (1876) 25 Suth WR 22 
(22) (DB). (Suit for defamation.) • 
(1870) 13 Suth WR 391 (392) (DB). 
(Damages under Section 10, Bengal 
Rent Act.) ® AIR 1960 Ker 264 (276). 
(Reduction of amount of damages on 
sound principle.) 

(I) Award of future interest. — ILR (1951) 

I Raj 618 (620, 621) ® AIR 1923 
Lah 513 (514). 

(J) Payment of decrees by instalments. — 

Directing payment of decree amount 
in instalments is a matter of discre- 
tion with which the High Court will 
not interfere where, at the time of 
second appeal the decree-holder has 
already recovered a substantial sum 
and there is no hardship. But a 
decree for pa>ment in instalments 
without any provision for interest is 
arbitrary and is liable to be set aside 
in second appeal. (1911) 11 Ind Cas 
736 (737) (DB) (Cal) • (1866) 1 Agra 
116 (117). (No provision for intere.st.) 

(See also AIR 1938 All 52 (53).] 

(K) Direction as to mode of execution. — 
Order for execution of a decree by 
arrest of the judgment-debtor instead 
of by sale and attachment of his pro- 
perty and direction as to the manner 
of execution of a joint decree. (1867) 
8 Suth WR 318 (320) (DB> ® (1875) 
24 Suth WR 286 (287) (DB). (Joint 
decree.) 

(L) Refusal to allow a guardian to go on 
with an appeal after the minor on 
whose behalf the appeal was filed 
had attained majority.— (1869) 3 Beng 
LR (App) 115 (116). 

(M) Refusal by the lower Appellate Court 
to allow a point not mentioned in 
the memorandum of appeal. — But al- 
lowing a point to be raised when 
the finding on it has not been appeal- 
ed from will be a ground of second 
appeal. AIR 1928 Lah 536 (537) 
(DB) ® (’82) 9 Cal 635 (6.36, 637) 
(DB). 

(N) Admission of additional evidence in 
appeal.— Where however, the lower 
Appellate Court had not exercised its 
discretion judicially but had refused 
to admit additional evidence on the 
ground that there would be no end 
to litigation, it was held that a refu- 
sal to admit additional evidence is, 
in no case, a ground of second ap- 
peal. AIR 1951 SC 1 (4): 1950 SCR 
840: ILR (1952) 1 Cal 111 • (1885) 

II Cal 139 (142, 143) (DB) ® AIR 
1937 Lah 115 (116) ® AIR 1919 
Mad 1166 (1171): 42 Mad 737 (FB). 
(Followed in AIR 1927 Mad 1099.) 

(O) Withdrawal of appeal. — Refusal to 
allow an appeal to be withdrawn and 
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Sections 100 and 101 — Note 13 (contd.) 
refusal to restore an appeal with- 
drawn. (1866) 6 Suth WR (Act X) 

24 (24) ♦ (1870) 13 Suth WR 167 
(168) (DB). (Refusal to restore.) 

(P) Discretion under O. 21, R. 32 — AIR 

1949 Mad 374 (375): ILR (1949) 
Mad 589. 

(Q) DiscretioD under O. 22, R. 9 — AIR 
1953 Punj 191 (192) (DB). 

(R) Discretion under O. 41, R. 4 — AIR 

1914 All 74 (75): 36 All 510 (DB) 
® (1885) 8 Mad 192 (195) (DB). 

(S) Discretion under S. 5. Limitation Act. 

AIR 1962 Punj 450 (456, 457). 

(T) Discretion allowing minor appellant 
to produce evidence. AIR 1960 Punj 
434 (435). 


14. Disbelieving witnesses. — (1) A deci- 
sion as to the credibility of the viitnesses is 
neither an error of law nor of procedure and 
will not be interfered with in second appeal 
unless the witnesses are disbelieved on 
ground which are opposed to law. AIR 
1950 PC 28 (29) ® AIR 1958 Raj 280 
(281) * AIR 1951 Him Pra 49 (51) ** AIR 
1914 Mad 106 (108) (DB) * (1875) 24 Su* 
WR 61 (61) (DB) ® AIR 1925 Ou^ 537 
(537) ♦ AIR 1917 All 35 (38, 39): 39 Ah 
426 (DB) AIR 1935 All 293 (294) ® AIR 
Uh Bom 371 (376) (DB) * AIR 1951 
Simla (Punj) 223 (224) (D^believmg wtaess 

on ground opposed to law.) (Io7o^ 

Suth® WR 137 (138). (Do.) ® (1915) 29 Ind 
Cas 673 (673) (DB) (U P B R). (Witness 
disbelieved on vague Error ot 

law) • (1875) 24 Suth WR 251 (252) (DB). 
(Do.) * (1872) 17 Suth WR 161 (161, 162) 
(DB). (Witnesses disbelieved because they 
belonged to particular class — • Error of 

law) ® (1911) 12 Ind Cas 751 (764) (DB) 
(Mad). (Do.) 

15. Decision contrary to usage.— (1) The 
expression “usage having the force of law 
means a local or family usage as (hsti^uish- 
ed from the generi law. (1893) 20 Cal 93 
(99): 19 Ind App 228 (PC). (Overrulmg 7 

AIR 1918 Mad 1168 (liej: 40 
Mad 1103 (DB). (7 All 649. Approved.)] 

(2) A usage is a rule obtaining in a parti- 
cular family or in a particular M area in 
derogation of the ordinary law. (1875) 3 Ind 
Lp* 259 (285) (PC) • AIR 1917 Mad 255 

(258) (DB). 

(3) A decision on the question whether 
parties in a particular case belong to one 
Astern of law and not “«*er is not a 
<l4>rision on any usage. AIR 1915 Mad 711 
m6): 38 Mad 1052 (DB) • AIR 1916 Lah 

97 (98) (DB). 

(4) A usage to have the force of law, 

be ancient, invariable, certam and 
i^cmable AIR 1942 Cal 26 (30): ILR 
nfl4D 2 Cal 258 (DB) • AIR 1941 PC 21 
32)- ILR (1941) Lah 154: ILR (1941) Kar 
(PC) 22: 88 Ind App 1 * (187^ 3 Ind App 
259 (285) (PC) ® (1872) 14 Moo Ind App 


570 (585, 586) (PC) * (1960) 2 Andh WR 
519. 

(5) Questions as to existence of a custom 
or usage having the force of law are gene- 
rally questions of mixed law and fact, the 
Judge first finding what were the things ac- 
tually done in the alleged pursuance or cus^ 
tom and then determining whether these 
facts so found satisfy the requirements of 
law. AIR 1950 PC 56 (57): 76 Ind App 271: 
29 Pat 1. (Existence of village custom). • 
AIR 1950 All 699 (702) (DB) * AIR 1954 
Andhra 54 (55). (Existence as to customary 
right.) * ILR (1954) Trav-Co 1075 (1085) • 
AIR 1952 All 527 (528) • AIR 1951 Orissa 
327 (330): ILR (1949) 1 Cut 312 (DB) • 
1951 All L Jour 252 (253) (DB) • AIR 1950 
Nag 54 (56): ILR (1950) Nag 128 ♦ AIR 
1942 Cal 26 (28): ILR (1941) 2 Cal 258 
(DB) ® AIR 1942 Oudh 213 (214): 17 Luck 
567 (DB) • AIR 1917 PC 33 (39): 40 Mad 
709: 44 Ind App 147 • AIR 1933 Mad 390 
(391) (DB) ® AIR 1931 All 499 (502): 54 
All 6 (SB) • AIR 1922 Mad 290 (298) (DB) 
« AIR 1938 Bom 492 (494) (DB) ® AIR 
1939 Oudh 210 (213): 14 Luck 515 * AIR 
1947 Mad 71 (71) (DB). (AIR 1917 PC 33: 
40 Mad 709: 44 Ind App 147, Rel. on.) * 
51 Cal WN 179 (182) • AIR 1937 Cal 245 
(250):ILR (1937) 2 Cal 86 (DB) ♦ AIR 1934 
All 890 (891) (DB) • AIR 1964 Manipur 
14 (16) ® AIR 1961 J & K 31 (32) (DB) • 
(I960) 2 Andh WR 519: 1960 Andh LT 
1000. (Question whether on the facts found 
by the first appellate Court, a custom sel 
up in a given case is established or not, is 
a question of law which may be canvassed 
in Second Appeal.) ^ , 

[See AIR 1929 Lah 426 (427): 10 Lah 
868 (DB) • AIR 1935 Oudh 208 (208) • 
AIR 1935 All 751 (755) ♦ AIR 1935 PC 
71 (72) 1 

[See also AIR 1935 Bom 371 (375) (DB) 

• AIR 1935 All 501 (501).] 


(6) What were the tilings done in Ae 
alleged pursuance of custom is a quesbon 
of fact. AIR 1950 PC 56 (59): 76 Ind Apg 
271* 29 Pat 1 • 1956 BLJR 150 (152) * 
1955 Andh WR 308 (315) • AIR 1950 Nag 
54 (56); n.R (1950) Nag 128 * AIR 1946 
All 384 (38^ ® AIR 1946 Oudh 188 (192, 
193) (DB) • AIR 1930 PC 234 (235): 53 
Mad 597: 57 Ind App 264 ® AIR 1930 Pa! 
562 (563) (DB) ^ (1909) 31 All 557 (570): 
36 Ind App 210 (PC) • (1891) 18 Cal 448 
f457): 18 Ind App 59 (PC). 


(7) Question whether the things done in 
ursuance of custom, satisfy the requlre- 
\ents of law is one of law. So is 4e ques- 
bn whether a practice prevalent for some 
ears has the essential attributes of a legal- 
/ binding custom. AIR 1950 PC 56 (5^: 
6 Ind App 271: 29 Pat 1 ♦ AIR 1^ An^ 
•ra 997 (1000): ILR (1956) Andhra ^6 
DB) • AIR 1950 Nag 54 (56): ILR (1950) 
Jag 128 • AIR 1946 All 410 (413): ILR 
1946) All 240 (DB). 

(8) Where a question relating to usage 
lavlng the force of law is raised in second 
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Sections 100 and 101 ~ Note 15 (contd.) 
appeal the High Court cannot interfere 
with the findings on all facts from which 
the custom or usage having the force of law 
was inferred, or with the credibility or suffi- 
ciency of the evidence in support of those 
facts. AIR 1947 Oudh 139 (141): 22 Luck 
220 (DB) • AIR 1918 Mad 1 (14. 15. 16): 
41 Mad 374 (FB). (Overruling 29 Mad 24.) 

• AIR 1935 Bom 371 (375) ® AIR 1939 
All 500 (501) (DB) ® AIR 1946 Oudh 188 
(192, 193) (DB) * AIR 1942 Cal 26 (28): 
ILR (1941) 2 Cal 258 (DB) ® AIR 1918 
Mad 1166 (1167): 40 Mad 1108 (DB) * 
AIR 1924 All 146 (147) (DB) ® AIR 1926 
All 153 (155) • AIR 1926 Oudh 460 (460. 
461) « AIR 1935 Oudh 459 (460): 11 Luck 
397 ♦ AIR 1968 Mad 105 (107): 80 Mad LJ 
388. 

[See AIR 1936 All 443 (449); 58 All 
889 (DB).] 

(Q) High Court cannot interfere with the 
findings as to the instances adduced for or 
against the custom, or as to the prevalence 
of a certain practice. AIR 1918 Mad 1 (14, 
15): 41 Mad 374 (FB). (Overruling 29 Mad 
24.) * AIR 1918 Cal 979 (981. 982); 45 Cal 
285 (DB) • AIR 1937 All 290 (291) (DB; 

AIR 1933 All 306 (307) (DB). (Findings 
as to prevalence of certain practice.) ® AIR 
1936 Nag 95 (97): ILR (1936) Nag 13. (Do.) 

(10) The question whether the facts found 
establish the essential legal elements of cus- 
tom can be gone into in second appeal. 
1951 All L Jour 252 (254) (DB) ® AIR 
1947 Mad 71 (71) (DB) • AIR 1943 PC 
111 (113): ILR (1943) Nag 705: ILR (1943) 
Kar (PC) 152 • AIR 1942 Cal 26 (29): ILR 
(1941) 2 Cal 258 ^B) • AIR 1941 Oudh 
468 (471): 16 Luck 626 • (’97) 21 Bom 
110 (115, 116) (DB) • AIR 1933 All 306 
(307) (DB) • (1884) 7 Mad 3 (10, 16) (FB) 

• air 1918 Cal 979 (982): 45 Cal 285 (DB 

• AIR 1937 Cal 245 (250): ILR (1937) 2 
Cal 86 (DB) ♦ AIR 1967 Mad 164 (167); 
(1968) 1 Mad LJ 110. (Question whether 
on facts found conclusion of customary right 
wuld be drawn is a question of law — 
Question can be considered bv High Court 
in second appeal unfettered by restrictions 
of S. 100.) 


.1 W, W ™ “ 

[See also (1898) 22 Bom 430 (437) (DB).] 

(Ip 'The High Court can see whether the 
^.J^ber of instances adduced show' invari- 
abmty and ancient origin of the practice 
aiw whether they are reasonable and cer- 

All 410' (413): ILR (1946) 
All 240 (DB) ® AIR 1916 Cal 67 (68) (DB) 
* (1906) 29 Mad 24 (28) (DB). 


(12) Even the findings of fact of the low'er 
Appellate Court can be attacked in second 
^peal where they are based on no evi- 
dence, or on irrelevant or on illegal evi- 
or on the improper rejection of any 
^dence or on the misinterpretation of a 
document, or on a misconception of well- 


established principles of law, or where the 
evidence does not warrant the finding ar- 
rived at. AIR 1932 Lah 61 (62) ^DB). (No 
evidence.) ® AIR 1918 Mad 1 (16): 41 Mad 
374 (FB). (Irrelevant evidence.) * AIR 1954 
Trav-Co 1075 (1085). (Irrelevant evidence.) 

* AIR 1918 Cal 979 (981, 982): 45 Cal 
285 (DB). (Do.) ♦ AIR 1925 Bom 380 (382) 
(DB). (Do.) ® (1909) 2 Ind Cas 490 (491) 
(DB) (.All). (Illegal evidence.) * AIR 1922 
All 241 (242). (Do.) ® AIR 1931 All 104 
(105): 53 All 308 (DB). (Do.) • AIR 1941 
Oudli 468 (472): 16 Luck 626. (Improper 
rejection.) ® AIR 1922 All 88 (89) (DB). 
(.Misinterpretation of document.) • (1897) 21 
Bom 110 (115) (DB). (Misconception of laws.) 

* (1909) 3 Ind Cas 6 (6) (DB) (All.) (Find- 
ing not warranted by evidence.) * AIR 1914 
Cal 289 (289) (DB). (Do.) ® AIR 1916 Mad 
700 (702. 705): 39 .Mad 664 (DB). (Do.) • 
AIR 1925 All 718 (718). (Do.) AIR 1925 
Bom 380 (382) (DB) (Do.) * AIR 1925 Nag 
179 (179). (Do.) « AIR 1924 Pat 147 (157) 
(DB). (Do.) ® (1908) 30 All 311 (313) (FB). 
(Do.) * AIR 1931 All 583 (584) (DB) (Do.) 
AIR 1939 All 500 (501). (Do.) 

[But see AIR 1933 All 503 (506) (DB).] 

(13) Where the lower Court has held that 
no question of custom is involved in the 
case the High Court can see whether such 
a question w-as involved or not. AIR 1925 
Lah 82 (82) (DB). 

(14) In the Punjab, a question of custom 
cannot be taken up in second appeal with- 
otit a certificate under Section 41, Cl. (3) 
of the Punjab Courts Act, 1918. AIR 1936 
Lah 115 (116) (DB) • AIR 1938 Lah 191 
(192, 193) (DB) • AIR 1959 Bom 241 (242): 
60 Bom LR 1022. (A finding tliat the part- 
ies are governed by the customary law of 
the Punjab in the matter of inheritance be- 
ing one of fact cannot be challenged in 
second appeal.) 

16. Failure to determine issue of law or 
usage.— 41) Failure to determine an issue of 
law' or usage having the force of law is a 
ground of second appeal. (1868) 5 Bom 
HCR (AC) 57 (59) (DB) • AIR 1925 Oudh 
384 (385). 

17. Errors or defects in procedure. — (1) 
Where an error or defect could not or 
does not affect the merits of the case, the 
Appellate Court cannot upset the decision 
of the original Court. See Section 99 and 
Notes thereon. 

(2) Section 100, Cl. (c) provides that an 
error or defect in procedure w'hrch is sub- 
stantial enough to have possibly produced 
an error or defect in the decision of the 
case on the merits is a ground of second ap- 
peal. (1885) 7 All 649 (659) (FB). (Per 
Mahmood J. — Overrueld on another point 
in 19 Ind App 228: 20 Cal 93 (PC).) ® AIR 
1917 Cal 573 (573) (DB) • (1968) 81 Mad 
LW 618. 

(3) The word ‘procedure’ as used in clause 
(c) must be understood in its most generic 
sense, as including all the rules contain^ 
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in the Civil Procedure Code or any other 
law regulating the investigation of cases 
bv the Civil Courts. AIR 1943 All 209 
(209): ILR (1943) All 196 * (1885) 7 All 
649 (657) (DB). (Per Mahmooct J. — Over- 
ruled on another point in 19 Ind App 228: 
20 Cal 93 (PC).) 

(4) An erroneous finding of fact is a dif- 
ferent thing from an error or defect in proce- 
dure. AIR 1929 PC 190 (193): 56 Ind 
App 280: 25 Nag LR 121. 


(5) The fact tliat the lower Appellate 
Court believed witnesses on the one side 
in preference to those on the other is not 
an error of procedure even if the reasons 
therefor are bad. AIR 1924 Oudh 265 
(266) * (1872) 18 Suth WR 110 (110, 111) 

^^fsee also AIR 1950 Nag 241 (242i: ILR 
(1950) Nag 509.] 

(6) The following are examples ot errors 
in procedure: 

(i) Basing the decision against the admi- 

.sion of parties or on a point not 
raised by them and as to which no 
evidence has been adduced. AIR 
1917 Lah 297 (300): 1917 Pun Re 
No. 106 (DB). (Decision against ad- 
mission.) ** AIR 1950 East Punj 256 
(257): ILR (1950) Punj 249 (DB). 
(Point not raised.) * (1904^ 29 Bom 
1 (12): 21 Ind App 154 (PC). (Do.) 
® AIR 1924 Pat 341 (342), (Do.) 

(ii) Basing the decision on the report of 

a Commissioner to whom no regular 
commission was issued or determin- 
ing a case without awaiting the re- 
turn of a commission regularly issued. 
AIR 1922 Lah 47 (49): 3 Lah 209 
(DI3) ® (1894) 16 All 342 (343) (DB). 

(iii) Trying together distinct and indepen- 

dent causes of action. (1868) 10 Suth 
WR 279 (279). , . 

(iv) Allowing a party to change the 
nature of his case in lower Ap- 
pellate Court. (1879) 4 Cal 46 (50) 

(v) Disposing of an appeal after the party 

is dead. AIR 1929 Lah (fl^^ 

(vi) Rejpctaig an anpeal on the gromid 
(hat no appeal lies. {1904; o Lai 

WN 64 (65). j r. . . 

(vii) Dismissing an appeal for deficient 
court-fee without giving the party an 
opportunity to make good the defi- 
ciency and directing the party after 
the disposal of the appeal to pay 
Court-fee. (1870) 5 Mad HCR 330 
m3) (DB) * (1885) 7 All 528 (&33, 

534) (DB). (Directing payment after 
disposal of appeal.) ^ 

(viii) Rejecting the Commissioners report 
without directing further enquiry in 
a case requiring investigation. AIR 
1917 Cal 573 (5^73) (DB)/ 1938 

Pat 569 (670): 17 Pat 358 (DB). 
rSee also AIR 1950 Nag 241 (242): ILR 
(1950) Nag 509.] 


(ix) Admitting a review without enquiy 
as to the existence of the grounds 
therefor. (1876) 25 Suth WR 324 
(325) (DB) ♦ (1873) 20 Suth WR 
84 (85, 86) (FB). 

(x) The lower Appellate Court requiring 

a standard of proof higher than that 
laid down by Section 3 of the Evi- 
dence Act. AIR 1950 Madh B 1 

(7) (DB) ® AIR 1943 Mad 38 (39). 

(xi) Lower Court wrongly directing dele- 
tion of relevant issues — Lower ap- 
pellate Court further applying princi- 
ple of estoppel when material pieces 
of evidence had been wrongly ex- 
cluded — Held, decision of lower 
appellate Court involved substantial 
error of law in procedure which 
might have possibly produced an er- 
ror in decision of case on merits. 

1960 MPLJ 388. 

(xii) If the lower appellate Court ignorp 
some material evidence, which might 
possibly have the effect of reversing 
the conclusion it would be an error 
or defect in procedure of the same 
category as the discarding of evi- 
dence on the ground that it is in- 
admissible. AIR 1964 Pat 452 (457). 


18. Errors or defects must be substantial. 
-(1) An error or defect in procedure will 
lot be a ground of second appeal unless 
t is substantial and unless it is likely to 
lave caused an error or defect in the deci- 
ion of the case on the merits. AIR 1940 
>at 33 (36) * (1871) 15 Suth WR 8 (8) 
DB) * (1886) 8 All 111 (115) (FB) • AIR 
929 Pat 609 (612): 9 Pat 408 (DB) * AIR 
915 Bom 68 (71): 39 Bom 149 (DB) 
HR 1969 Pat 128 (129). (1968 BLJR 374 
leld no longer good law in view or AIR 
963 SC 302.) • (1968) 70 Punj LR 292 
' AIR 1967 Orissa 92 (94): 33 Cut LT 72. 

Misappreciation of evidence — j Failure of 
ower appellate Court to take into account 
ertain pieces of evidence amounts to sub- 
tantial defect in procedure affecting the 
lecision on merits — Such findings are not 
>inding in second appeal and can be inter- 
ered with.) * (1967) 33 Cut LT 601: ILR 
1967) Cut 163. (Not admitting evidence is 
lefect in procedure — AIR 1963 SC 302, 
7o\l) ® (1966) 32 Cut LT 994: ILR (I960 
:;:ut 598. (Defendant's version as given in 
»vidence not disclosed in written statement 

Lower appellate Court failing to imtice 

emission — Evidence of some of defence 
.vitnesses also not scrutinised — Such taii- 
jre introduces substantial defect in 
Jure — Finding of lower appell/e Coi^ 
lot binding on High Court)* 1966 Raj LW 
192. (Statement of important witnesses lost 

sight of by Tower Courts — 

stantial error of Cal 

binding on High Court) * AIR 1965 Cal 

199 (201): 68 Cal WN 1043. 

pellate Court disregarding report of Com 
missioncr holding other evidence on record 
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sufficient for disposal of case — Disregard 
of report constitutes no error or defect in 
procedure nor affects the merits of the case 
(within meaning of Section 100 (c) to justify 
interference in second appeal when there 
is proper exercise of discretion.) * AIR 1965 
Mad 205 (206, 207): 77 Mad LW 67iJ^ 

(“Substantial error or defect in procedure” 
— Proof of document — Dispute as to date 
of death — Extract from death register, made 
admissible under Section 35, Evidence Act, 
erroneously rejected as not proved — Error 
vitiates finding.) * (1965) 2 Mys L] 128: 
(1965) 2 Law Rep 346. (Errors or defects in 
procedure — Adoption — Decision about, is 
finding of fact — Decision arrived at by 
placing onus on wrong party — Second ap- 
pellate Court can examine question of ad- 
option.) • AIR 1963 Orissa 133 (135). (As- 
sertion in plaint that plaintiff was 20 years 
old on date of suit not challenged in writ- 
ten statement — No clear finding by lower 
Courts — Held that in the absence of de- 
nial in the written statement and an issue 
on the point, it was incumbent for both 
the Courts to record a clear cut finding that 
plaintiff was 20 years old at the lime of 
institution of the suit — On the bare as- 
sertion in the plaint not challenged in thc 
written statement it was open to the ap- 
pellate Court in second appeal to record 
a finding that plaintiff was 20 years old or» 
the date of the suit.) ® ILR (1962) Cut 191. 
(Suit for eviction — Plea under Section 236, 
Orissa Tenancy Act not taken by defendants 
before trial Court — Inference drawn by 
lower appellate Court dismissing the suit, 
insufficient to entitle defendant to protec- 
tion under Section 236 — Suit dismissed 
— Lower appellate Court held conimitted 
serious error.) * 1959 BLJR 117. 

(2) The judgment of the lower Appellate 
Court which is meagre and not in accord- 
ance with the rules is an irregularit>’; but 
unless the error is substantial and is likely 
to htivc affected the decision on the merits 
i. e., unless it can be shoum that the said 
Court failed to apply its mind properly to 
the case or to tne evidence or that the 
appellants are prejudiced in any way, the 
error will not be a ground of second appeal. 
AIR 1918 Mad 811 (812) (DB). 

(3) In the following cases of errors or de- 
fects, it has been held that no second 
appeal will lie, unless it is shown that they 
have affected the decision on the merits; 

(0 Basing decision on evidence recorded 
in another suit without recording rea- 
sons therefor. (1878) 2 Cal L Rep 
33 (38) (DB). 

(ii) Making a mistake regarding the ap- 
plicability of a rule of law. (1862) 

Sulh WR 16 (16, 17) (SB) « (1866) 
5 Suth WR (Misc) 29 (29, 30) (DB), 

(Hi) Misjoinder or non-joinder of parties 
(1881) 3 Mad 359 (v363) (DB) * AIR 


1917 Lab 96 (96): 1916 Pun Re No. 
18 • (1870) 2 NWPHCR 443 (444) 
(PB) ® (1874) 22 Suth WR 288 (288) 
(DB). (Non-joinder.) ® (1877) 3 Cal 
26 (29) (DB). (Do.) 

(iv) Misjoinder of claims or cau.’^es of ac- 
tion. But where an objection on 
ihe ground of misjoinder or causes of 
action taken in first aj^peal is allow- 
ed and (he suit is dismissed, a second 
appeal will lie. (1864) 1 Sulh WR 
114 (114) (DB) ® AIR 1929 All 148 
(149) (DB) ® (1873) 20 Suth WR 240 
(241) (DB). 

(v) Omission to frame issues. (1871) 13 

Moo lud App 573 (583). 

(vi) Failure to take down the deposition 
of a witness in the manner prescribed. 
(1872) 18 Suth WR 112 (113) (DB). 

(vii) An irregular order of remand. See 
O. 41, R. 23. 

(\in) Where a big suit was taken up after 
Court hours and on defendant’.s vakil 
not being prepared to cross-examine 
the plaintifi's untnesses the suit was 
clecreed, the High Court declined to 
interfere in second appeal in the 
absence of an affidavit in the lower 
Appellate Court explaining the facts 
and showing how the appellant was 
prejudiced. AIR 1017 Mad 408 (409) 
(DB). 

(ix) Finding of fact based on misreading 
of evidence and considering irrelevant 
matters and ignoring relevant matters. 

1905 All IJ 794 ® 1965 All WR 
(MC) 721: 1966 All LJ 7. (Finding 
of fact based on misreading of vital 
evidence — High Court can reverse 
it in second appeal.) ® AIR 1962 Cal 
78 (81, 82): 65 Cal WN 626 (DB). 
(Error or defect in procedure — 
Lower Court proceeding upon case 
not made by pailie.s.) 

(4) In the following case.s, the error m 
defect was held not likely to have affected 
the decision on the merits: 

(i) Omission to write judgmtmt till after 

the decree is passed. (1866) 4 Bom 
HCR (AC) 109 (109). 

(ii) Basing decision on eviderree recorded 

by piedecessor-in-office. See O. 18, 

R. 15. 

(Hi) Admitting document insufficiently 
stamped. (1875) 23 Sulh WR 170 
(170). 

/iv) Admitting sccondar\’ evidence of a 
lost deed not stamped. But where 
n copy of the deposition of a dead 
person in a previous suit was admit- 
ted without proof that the copy was 
a correct one and where the original 
deposition was not in the records of 
the previous suit, it was held that 
such admission was a ground of 
'lecond appeal cspecialK’ when great 
weight had been attached to such 
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evidence. . (1873) 20 Suth WR 63 
(63) (DB) ® (1874) 21 Suth WR 257 
(257) (DB). 

(v) Omission to draw the witnesses at- 

tention to previous contradictory 
statements. (1875) 24 Suth WR 312 
(313) (DB). 

(vi) Refusing to allow local investigation 
when both parties have gone into 
evidence. (1903) 30 Cal 536 (537) 
(DB). 

(vii) Omission to employ a regular officer 
of Court for making local enquiry. 
\^ere the appointment of an amin 
as Commissioner to effect partition 
was acquiesced in, in the first Court 
no objection to such appointment 
should be allowed to be taken in 
appeal. The allowing of such an ob- 
jection in first appeal was held to 
be a ground of second appeal. (1867) 
8 Suth WR 6 (7) (DB) ® (1881) 7 
Cal 318 (321) (DB). 

(viii) Hearing an appeal before the date 
fixed in the presence of the pleaders 
of the parties. (1864) 1 Suth WR 
246 (246h , .. 

(ix) Committing an error as to valuation 
not affecting the jurisdiction. (1868) 

10 Suth WR 32 (33) ® (1868) 5 Bom 
HCR (AC) 153 (155) (FB) * 24 Mad 

43 (45) (DB). ^ , f 

(x) Additional evidence — Denial of op- 

portunity — Denial of opportunity 
to adduce additional evidence can- 
not be urged in second appeal when 
party has failed to apply under O. 41 
R. 27 in first appellate Court. AIR 
1968 Assam 61 (62). 


(xi) Transfer of appeal by District Judge 
to Additional District Judge — Even 
if the order of transfer is irregular 
that would not affect the inherent 
jurisdiction of the Additional District 
Judge to hear the appeal. Even if 
the case was not regularly transfer- 
red to him. that would be an irregu- 
larity not affecting the merits of the 
case and would, therefore, not come 
under Section 100 (1) (c) 1962 

Cal 265 (268, 269): 65 Cal WN 

1165 (DB). ^ ^ , , 

(xli) Finding as to absence of reasonable 
and probable cause — Fmmng is 
one of fact — Finding partly based 
on trivial error of record committed 
by lower appellate Court with regard 
to evidence of one witness — Rest 
of material on record sufficient to 
justify finding even if evidence of 
that witness is discarded Finding 
is not vitiated and is bmding m 
second appeal. (1963) 29 Cut LT 

357. 

(5) The following have been held to be 
no errors or defects in procedure, 
much less substantial errors or de- 
fects: 


(1) Omission to make specific mention of 

a document in the judgment AIR 
1952 All 191 (192) • (1912) 13 Ind 
Cas 495 (495) (DB) (Cal). 

(ii) Refusal by the lower Appellate Court 

to take notice of a question not 
raised in the memorandum of appeal. 
On the other hand, if the lower Ap- 
pellate Court takes up any such 
question, it will be a ground of 
second appeal. AIR 1919 Mad 130 
(132) (DB) ^ AIR 1921 Lah 228 
(229). 

(iii) Dismissing a suit for misjoinder of 

parties. (1873) 20 Suth WR 147 

(148) (DB\ 

(iv) Making a mistake in the matter of 
accounts or making a mistake in the 
calculation of the claim decreed. 
(1874) 22 Suth WR 310 (310, 311) 
(DB) ♦ (1876) 25 Suth WR 63 (04). 
(Mistake in calculation.) 

(v) Erroneous finding of fact by lower 

appellate Court — Not substantial 
error or defect in procedure so as to 
justify High Court to go into ques- 
tion and arrive at its own conclu- 
sion by re-appreciating evidence — 
High Court will be justified in inter- 
fering with finding only when find- 
ing is based on no evidence or is 
based on evidence which is inadmis- 
sible. ILR (1967) Guj 117. 

19. Omission to frame or try issues of 
acts. — (1) An omission to frame proper 
ssues or framing wrong issues is an error 
)r defect in procedure, and if it womd 
lave possibly affected the decision on the 
nerits, it would be a ground of second ap- 
)eal. AIR 1932 PC 28 (30): 59 Ind App 
'9 • AIR 1932 Cal 351 (353) * AIR 1920 
.ah 322 (322) * (1872) 13 Moo Ind App 
;73 (583) (PC) ® (1897) 21 Bom 325 (327) 
DB). 

(2) An objection that a matter was 
lot raised in the pleading and did not pro- 
)erly form the subject of an issue, will 
lot be allowed to be taken in second ap- 
ical when the parties had let in evidence 
in the point and the matter had been argu- 
'd in the lower Courts and no prejudice 
vas established. AIR 1926 Mad 156 (156) 

' AIR 1931 Lah 220 (221) (DB). 

(3) The failure to try, determine and 
lecide a material issue is a good ground of 
econd appeal. (1867) 8 Suth 

333) (DB) ® (1871) 16 Suth WR 1^0 (151) 
DB) ® (1881) 7 Cal 148 (150) (DB) ® (1892) 
L6 Bom 545 (547) (DB) • (18^ 17 M\ 
L17 (120) ® AIR 1924 Nag 91 (94): 20 
sjag LR 17. 

(4) Trial Court omitting to frame 
ssues — Matter however fou^t out 
Dv the parties in the trial — Omission 
)f the Appellate Court to record a finmng 
>n the ground that no issues have 
ramed is not error of record — Such nnd- 
ng can be interfered with in Second Ap- 
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peal. AIR 1967 Orissa 99 (100): 33 Cut 
LT 995. 

20. Defective judgment. — (1) Parties to 
a suit are entitled to the benefit of a pro- 
per discussion of the materials on record 
based upon a correct view of the law ap- 
plicable to them. (1908) 11 Oudh Cas 264 
(266, 287). 

[See AIR 1935 Mad 803 (807): 58 Mad 
893 (FB).] 

[See also AIR 1941 Rang 76 (78): 1940 
Rang LR 777 (DB).] 

(2) A judgment of the first Appellate 
Court which does not contain the parti- 
culars required by O. 41, R. 31 is no judg- 
ment at all and will be set aside in second 
appeal. AIR 1953 Hyd 179 (179): ILR 
(1952) Hyd 373 (DB) ® AIR 1950 Ajmer 
53 (54) • AIR 1943 Pat 177 (180): 22 Pat 
154 (DB) • AIR 1941 Mad 539 (545 : 
ILR (1941) Mad 785 (FB) * (1887) 9 All 
26 (27, 33) (DB) ♦ AIR 1923 Cal 278 (278) 
(DB) • AIR 1917 Pat 443 (445) (DB) * 
AIR 1927 Oudh 95 (96): 29 Oudh Cas 
330: 1 Luck 458 * AIR 1938 Pat 330 
(332) (DB) • AIR 1938 Pat 609 (610) * 
AIR 1937 Mad 282 (283): ILR (1937) Mad 
299 • AIR 1969 Delhi 197 (198): (1969) 
71 Pun LR (D) 59. 


(3) Where a suit was dismissed arbitra- 
rily on the ground that the subject-matter 
involved was very small the dismissal was 
set aside in second appeal. AIR 1917 Lah 
210 ( 210 ), 

(4) Where the lower Appellate Court re- 
versed the decision of the first Court mere- 
ly saying that the evidence was meagre, a 
second appeal was held to lie. AIR 1952 
Assam 69 (69): ILR (1952) 4 Assam 89 
(FB) • 1955 Raj LW 538 (539) * AIR 1925 
Cal 408 (410) (DB). 


(5) The mere fact that the judgment does 
not deal with all the evidence or all die 
circumstances relied upon by the first Court 
or the fact that the discussion of the evi- 
dence is unsatisfactory, or diat the judg- 
ment contains certain mis-statements 
or that the judgment is written in a few 
lines, or that the judgment omits to discuss 
each point separately and to record a find- 
ing merely stating that the Appellate Court 
agrees with the conclusions of the trial 
Court is not a nound of second appeal 
if it does not affect the decision on the 
merits. AIR 1963 SC 302 (306): (1963) 
3 SCR 604. (AIR 1941 Mad 393, Overruled.) 
('40) 42 Pun LR 94 (95). (Certain docu- 
ments not referred to in the judgment.) • 
AIR 1925 Cal 993 (994). (All evidence not 
dealt with.) • AIR 1922 Lah 140 (141) 
(DB). (Do.) • AIR 1925 Oudh 313 (314). 
(Circumstances relied on by first Court not 
dealt with.) • AIR 1915 Cal 99 (99) (DB). 
(Not disposing seriatim of all the reasons 


given by the first Court.) ® ILR (1954) 6 
Assam 53 (56). (Absence of detailed dis- 
cussion of evidence on point.) • AIR 1915 
Mad 463 (464) (DB). (Discussion of evidence 
unsatisfactory.) * AIR 1927 Mad 1181 
(1183). (Judgment containing mis-statement.) 
® AIR 1952 Trav-Co 560 (561) (DB). (Bre- 
vity of judgment.) ® AIR 1939 Pat 267 (268) 
(DB). (Do.) • AIR 1954 Mad 9 (10). (Non- 
discussion of each point.) 


(6) The fact that the reasons for differing 
from the lower Court’s jud^ent are not 
specifically stated in the judgment, is not 
in itself a ground of second appeal where 
the reasons are evident and it is otherwise 
clear that the evidence has been consider- 
ed in arriving at the finding. (1869) 12 
Sulh WR 272 (273) (DB) ♦ AIR 1916 PC 
126 (128): 43 Cal 1104: 43 Ind App 172 
• (1886) 12 Cal 199 (203) (DB). 

(7) The following have also been held to 
be defects in judgnjent which will justify a 
second appeal; 


(i) Where the judgment is uncertain in its 

meaning. AIR 1914 Cal 784 (784) 
(DB). 

(ii) Where from the judgment it is dif- 

ficult to discover wbat the conclu- 
sions are which have been arrived 
at on evidence. AIR 1924 Mad 
710 (711). 

(iii) Where a findmg is vague and inde- 
finite or not legal. AIR 1948 Nag 
122 (123). (Vague finding.) • AIR 
1925 Lah 357 (358). (Do.) • (1926) 
92 Ind Cas 30 (30) (Mad). (Findmg 
not legal.) 

(iv) Where the decision of a lower Appel- 
late Court is based on an objection 
to Court-fee taken for the first time 
^fore it. (1874) 22 Suth WR 433 
(434) (DB). 

(v) ^yhere additional evidence is admitted 

in appeal without recording reasons 
as required by O. 41, R. 27. AIR 
1925 Cal 98 (100) (DB), 

[See AIR 1938 Sind 198 (200) (DB).l 


(vi) The orders of subordinate Courts 
which are either subject to appeal 
or subject to revision by the High 
Court should contain a sufficient 
statement of the contention of the 
parties and the reasons in support of 
the conclusions of the Court; as it 
is part of the duly of Courts to assist 
superior Courts also in coming to 
conclusions on appeals or revisions 
directed against their orders. Hence 
where the order is such that on a 
reading of the order alone the revi- 
sional Court finds it impossible to 
hold one way or the other it must 
set the order aside as defective in 
material particulars. (1968) 1 Mvs 
LJ 363: (1968) 15 Law Rep 175. 


21. Admission or rejection of evidence.^ 
(1) The admission and rejection of docu- 
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mcnts is a matter of procedural law. In 
this sense the admissibility of evidence is 
question of law. AIR 1952 Raj 91 (92): 
ILR (1951) 1 Raj 166 ® AIR 1958 Orissa 
26 (32) (DB) AIR 1951 Pat 641 (643) 
(DB) * AIR 1918 PC 92 (94): 46 Cal 189: 
45 Ind App 183 ® AIR 1926 Cal 727 (727) 
(DB). 

[See AIR 1936 PC 258 (259).] 

(2) An error or defect in admitting or 
rejecting documents is a ground of second 
appeal provided it is one which may pos- 
sibly have affected the case on the merits. 
AIR 1952 Raj 91 (92); ILR (1951) I Raj 
166 ° (1889) 16 Cal 753 (755); 16 Ind App 
125 (PC) * AIR 1916 Cal 691 (692) (DB) 

♦ AIR 1941 Pat 118 (127) (DB). 

[See AIR 1965 Orissa 113 (114): 31 

Cut LT 889. (Objection not to ad- 
missibility of documentary evidence 
but as regards mode of its proof — Objec- 
tion not taken in trial Court — Objection 
cannot be allowed for first time in appeal.) 

* ILR (1963) Cut 451. (Municipal death 
register — Admissibility in evidence as 
public document — Finding is contrary to 
law and not binding in second appeal.) 
® (1961) 63 Pun LR 904. (Appraisal of evi- 
dence by trial Court cannot be ignored 
lightly.) ] 

[See also AIR 1968 Assam 61 (62). (Ad- 
ditional evidence — Denial of opportunity 
Denial of opportunity to adduce addi- 
tional evidence cannot be urged in secoiid 
appeal when party has failed to apply 
under Order 41, Rule 27 in first appellate 
Ciurf.) " AIR 1934 Cal 269 (270) - (*68) 
9 Suth WR 517.] 

(3) Where the objection to the admission 
of evidence is based on a formal defect, 
or where the lower Court has arrived at 
the decision independently of the evidence 
wrongly admitted, the High Court will not 
Tuterfere in second appeal. AIR 1945 Nag 
‘>12 (213): ILR (1945) Nag 728. (Doci^ 
ment not duly stamped.) * AIR 1^^ PC 
83 (87): ILR (1943) Kar (PC) 69 ^Obiec- 
tion that the mode of proof put forward 

"rregular or insufficient^ • AIR 1936 Lah 
788 (789). (Document not properly tender- 
ed ) ® AIR 1948 Pat 185 (186). (Decision 
infWnendently of evidence wrongly admit- 

pfn " AIR 1941 Pat 253 (254): 20 Pat 
^56 IDB) (Do.) * (1881) 7 Gal 293 (296) 
foB) (Do.) ° AIR 1934 Nag 124 (126). 
no 1 ® AIR 1965 Pat 300 (304). (What 

weight should be attached to particular piece 
of evidence is for final court of fact to de- 
liAn — No interference possible in second 

anpeal.) * 1963 Cur LJ 425 (Punj). 

[See AIR 1939 Nag 220 (221): ILR (1940) 

Nag 671 (DB). 

High Court will not interfere whei;e 
♦111 imnroDer admission of evidence object- 
, due to the conduct of the party 

nlplarning‘ of it- AIR 1951 Simla (Pun,) 


223 (225) ® AIR 1941 Pat 253 (254): 20 
Pat 556 (DB). 

[See AIR 1940 Lah 308 (309).] 

(5) The improper rejection of evidence 
i.s an error in procedure which ordinarily 
is likely to affect the decision of the case 
on the merits, and is therefore a good 
ground of second appeal. AIR 1943 Nag 
265 (266); ILR (1943) Nag 340 ® AIR 1934 
Pat 48 (49) (DB) * AIR 1934 Nag 44 (45) 
® AIR 1924 Pat 208 (208) ® (1908) 8 Cal 
L Jour 147 (151) (DB) * AIR 1928 Cal 
408 (410) (DB) AIR 1935 All 293 (294). 

[But see (1865) 2 Mad HCR 418 (419) 
(DB).] 

(6) A party cannot urge a plea that the 
lower Court has wrongly rejected evidence 
where such rejection was due to his own 
conduct. AIR 1939 All 663 (665) ® AIR 
1938 Sind 206 (209); ILR (1939) Kar 140 

(7) Though in Second Appeal, Court is 
not to go into pure questions of fact un- 
less they fall under Section 100 by virtue 
of Order 42, Rule 1 read with O. 41, R. 27, 
additional evidence can be admitted either 
for enabling Court to pronounce judgment 
or for any other substantial cause. AIR 
1967 Guj 87 (90): 8 Guj LR 386. 


22. Question of law, question of fact and 
mi.xed questions of law and fact. — (1) Ques- 
tions of law and fact are sometimes dif- 
ficult to disentangle. AIR 1918 PC 92 
(93): 46 Cal 189; 45 Ind App 18 •AIR 
1927 PC 102 (104): 54 Ind App 178: 8 
Lah 573 • AIR 1917 PC 77 (77) • AIR 
1932 Lah 328 (329) * AIR 1938 Pat 413 
(421): 17 Pat 507 (DB). • AIR 1962 Cal 
78 (81): 65 Cal WN 626 (DB). 

(2) Under Section 3 of the Evidence Act, 
‘Tact” means and includes — 

(1) any thing, state of thing, or relation 

of things capable of being perceived 
by the senses; 

(2) any mental condition of which any 

person is conscious. 


A question whether any such fact exists 
)r does not exist is a question of fact and 
i finding thereon is a finding of fact. AIR 
1956 Cal 593 (595) • AIR 1957 Mad 320 
322): ILR (1957) Mad 529 (DB) • 1956 
Vladh B LJ 980 (983) • AIR 1954 Mad 
>13 (214) • (1953) 6 Sau LR 383 (384) • 
\IR 1948 Nag 162 (166): ILR (1947) Nag 
331 (DB) ® AIR 1947 Pat 402 (403): 25 
Pat 729 (DB) • AIR 1946 Pat 110 (111): 
>5 Pat 134 (FB) ® AIR 1942 All 233 (234 : 
[LR (1942) All 832 (FB) • AIR 1942 AU 
308 (314): ILR (1942) All 478 (DB) * AIR 
1942 Mad 622 (623): ILR (1^3) Mad 15 
FB) • AIR 1942 Pat 479 (480) (DB) 
\IR 1938 PC 34 (35): 65 Ind App 93: ILR 
1938) Mad 551: 32 Sind LR 328. 

(3) A finding which has to draw on a rule 
jf law for the recording of it or tor tne 
ascertainment of its truth is a finding on 

a question of law; any ^ 

a question of fact. AIR 1952 All 54 ( 
;DB) ♦ AIR 1960 All 395 (396). 
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(4) An inference of fact must be distin- 
guished from an inference of Jaw. Where 
From evidentiary facts and documents, an 
inference is drawn as to (lie existence or 
non-existence of another fact then the infe- 
rence is one of fact and the question as 
to the inference, a question of fact. AIR 
1945 All 227 (230): ILR (1945) All 148 
AIR 1957 Andh Pra 841 (843) ® AIR 1957 
Andh Pra 824 (826, 827) (DB) * AIR 1957 
Andh Pra 604 (606) AIR 1942 Cal 505 
(508): ILR (1942) 2 Cal 427 “ AIR 1918 
PC 92 (93, 94): 46 Cal 189: 45 Ind App 
183 ® AIR 1920 Cal 361 (362, 363) (DB) 
® AIR 1930 All 218 (219) (DB) * AIR 1925 
Pat 748 (750) (DB) * AIR 1928 Nag 76 
(78): 23 Nag LR 156 (DB) ** AIR 1931 
Nag 67 (67): 27 Nag LR 8 * AIR 1956 
Bom 204 (205) (DB) * ILR (1954) Nag 
404 (406) * AIR 1952 Cal 585 (586) (DB) 
* AIR 1942 Pat 170 (174) (DB) * AIR 1926 
All 542 (543): 48 All 588 (DB) * AIR 1924 
Cal 562 (563): 51 Cal 110 (DB) * AIR 1930 
Pat 319 (320) ® AIR 1928 PC 243 (245, 
247, 248): 55 Ind App 380 « AIR 1940 
Bom 263 (264): ILR (1940) Bom 505 ♦ AIR 
1940 Sind 43 (47): ILR (1940) Kar 174 
(DB) * AIR 1936 Nag 186 (188) ® AIR 
1933 All 603 (606) (DB) • AIR 1959 SC 
1204 (1205): (1960) 1 SCR 271. (Question 
whether trust deed was fictitious is a ques- 
tion of fact.) 

(5) Where a finding is given on a ques- 
tion of fact based upon an inference from 
facts, that is not always a question of law. 
The proposition that an inference from facts 
is one of law will be correct in its applica- 
tion to mixed question of law and fact but 
not pure questions of fact. Inferences of 
fact may themselves be inferences of fact 
and not law and such inferences are not 
open to review. Inferences from facts 
would be a question of fact or of law ac- 
cording as the point for determination is 
one of pure fact or mixed question of law 
and fact. AIR 1957 SC 49 (59): 1956 SCR 
691 ® AIR 1958 All 54 (61) (DB). 

(6) When the finding is one of fact, the 
fact that it is itself an inference from other 
basic facts will not alter its character as 
one of fact. AIR 1957 SC 49 (65): 1956 SCR 
69. 

(7) When the question is whether certain 
facts mve rise to a legal right or liability, 
the inference is one of law, and the ques- 
tion of such inference, a question of law. 
AIR 1953 SC 153 (153); 1953 SCR 934 ® 
AIR 1954 Orissa 40 (44) (DB) • 1953-2 
Mad L Jour 241 (241) « AIR 1952 Sau 
86 (87) * AIR 1951 Pat 641 (643) (DB) • 
AIR 1950 Nag 127 (129): ILR (1949) Nag 
882 « AIR 1949 Nag 300 (301): ILR (1949) 
Nag 224 (DB) ♦ AIR 1947 Bom 49 (53): 
ILR (1946) Bom 984 ® AIR 1947 Mad 426 
(428) ® AIR 1946 Nag 268 (270): ILR 
(1946) Nag 301 (DB) * AIR 1943 Pat 169 
(176); 22 Pat 55 (DB) * AIR 1942 Lah 
42 (45) (DB) ® AIR 1940 Bom 263 (264); 


ILR (1940) Bom 505 * Am 1918 PC 92 
(93;: 46 Cal 189: 45 Ind Aop 183 ® AIR 
1927 PC 102 (104): 54 Ind App 178 ® 
AIR 1924 Cal 92 (95) (DB) “ (1903) 25 All 1 
(17): 29 Ind App 203 (PC) * AIR 1928 Nag 
87(88); 23NagLR 192 ® (’97) 21 Bom 91 
(94) (DB) • AIR 1931 Bom 371 (372, 376) 
(DE; ® AIR 1928 PC 243 (245): 55 Ind App 
380 ® AIR 1959 Punj 117 (119): ILR (1959) 
Puni 626 (DB). 

(8) The proper legal elfect of a proved 
fact is essentially a question of law'. When- 
ever an inference is drawn from certain 
conclusion on facts, that inference is a 
question of law in its essential nature. AIR 
1958 Cal 273 (275) * AIR 1963 Bom 165 
(169): 64 Bom LR 752 (DB). (The finding 
of legiliiiiacy is a question of fact and mere- 
ly because the determination ot fact de- 
pends upon inferences to be drawn from 
finding of other facts, it does not become 
a question of law.) 

(9) Even an inference of fact must be 
drawn in a legal manner, i.e., in a manner 
neither unreasonable nor illogical nor un- 
warranted by the facts from which it is 
drawn. If not so drawn, it is an error of 
law. The question, therefore, whether an 
inferenve of fact is reasonable or is war- 
ranted by facts is also a question of law. 
AIR 1952 Cal 585 (586) (DB) ® AIR 1951 
Him Pra 49 (50) « AIR 1950 Assam 216 
(216): ILR (1950) 2 Assam 137 * AIR 1949 
All 699 (702) ® AIR 1944 Mad 465 (468) 
* AIR 1940 Pat 201 (203) (DB) • AIR 
1919 PC 60 (61): 42 All 152: 46 Ind App 
197 ® (1893) 20 Cal 93 (99): 19 Ind App 
228 (PC) • (1909) 36 Cal 1 (18): 35 Ind 
App 193 (PC). 

(10) When the point for determination is 
a iiiLved question of law and fact, while the 
finding on the facts found is final the deci- 
sion of the Court as to the legal effect of 
those findings is a question of law which 
can be reviewed. AIR 1957 SC 49 (05): 
1956 SCR 691 ® 1957 Pat LR 259 (272). 
(Money-lending as profession.) 

(11) The question of custom is one of 
mixed law and fact. .AIR 1958 All 699 (702) 
(DB). 

See also Note 15. 

(12) A question of adverse possession is a 
mixed question of law and fact. See Note 30. 

(13) Whether the interpretation of a parti- 
cular order is a question of fact, or a ques- 
tion of law, or a mixed question of fad 
and law depends on the circumstances of 
each particular case. The general rule is 
this. Where intention is to be inferred from 
the terms of a document, in this case the 
order, the question is one of law, or mixed 
of fact and law; where the intention is to 
be inferred from the other facts and cir- 
cumstances tending to show what was the 
real intention of the Judge in passing that 
particular order, then the question may be 
either a question of pure fact or, again, may 
be a question of mixed fact and Taw AIR 
1941 Lah 62 (63) (DB). 
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(14) A mixed question of law and fact 
will be open to second appeal where the 
lower Appellate Court has committed an 
error on the matter of law involved in the 
mixed question of law and fact but not if 
it has committed an error only on the mat- 
ter of fact so involved. AIR 1952 All 527 
(528) ® AIR 1951 Pat 190 (194) (DB) * 
AIR 1950 Nag 54 (56): ILR (1950) Nag 
128 * AIR 1930 Cal 392 (396): 57 Cal 25 
* AIR 1925 Mad 768 (768) (DB) ® AIR 
1939 Oudh 210 (213): 14 Luck 515. 


[See also AIR 1942 Oudh 213 (214): 17 
Luck 567 (DB) * (1912) 16 Oudh Cas 76 (77) 
(DB).] 

[But see AIR 1929 Lah 266 (267).] 

(15) For other examples of mixed ques- 
tions of law and fact, see the following 

cases. AIR 1955 Mad 369 (377) (DB). 

(Whether person can claim kudiwaram and 
'nelwaram interest.) ® AIR 1955 Pat 432 
(441): 34 Pat 661 (DB). (Question of vis 
major.) * AIR 1954 Rai 17 (22): ILR (1953) 
3 Raj 720 (DB). (Whether a person is a 
necessary party.) ® ILR (1954) 6 Assam 187 
(189). (Bona fide requirement of land.) 
AIR 1952 Orissa 31 (32) (DB). (Exclusion 
from enjoyment of joint family property.) * 
AIR 1952 Punj 284 (286) (DB). (Whether 
person is partner or agent.) • AIR 1951 
Pat 190 (194) (DB). (Whether person is sub- 
lessee or licensee.) * AIR 1947 All 16 (17). 
(Legal cruelty.) ® AIR 1943 Nag 77 (79): 
ILR (1943) Nag 226. (Structure whethei 
permanent,) * AIR 1940 Lah 35 (35). (Whe^ 
ther an application is a fresh application 
within S. 48.) ® AIR 1931 Bom 430 (43U 
(Constructive notice.) ® AIR 1931 Cal 383 
(384): 58 Cal 259 (SB). (Question of domi- 
cile.) * AIR 1935 All 1008 (1010) (DB). 
(Whether partnership is dissolved.) AIR 
1935 PC 1 (2): 13 Rang 63. (Question whe- 

ther misdescription in insuram^ 
material.) ** AIR 1936 Lah 1^2 (193) 
(Validity of gift.) * AIR 1939 Ml 1^63 (164): 
ILR (1939) All 167 (DB). (^ether Acre 
has been a failure of jushce.) • 

SC 605 (610): (1963) Supp 1 SCR W. 

(Tenant acquiring landlord s interest 
Question whether raiyali interest suhswh 

after purchase is a mixed 

and fact) ® AIR 1967 Assam 61 [63). Ro 

ITR 389 (DB). (QuesUon whether a trust is 

charitable or not^- ^Question - “ 
one of law and fact.) * AIR 1967 Cuj 
K 8 Gui LR 418 (DB). (Question oflaw 
and fact — Construction of docui^nts 
Land acquisition proceedings — 
whether two documents m question are 
really two separate awards or only one js a 
mixed question of law and fact,) ILn 
n966) 1 Mad 206. (Question about com- 
pliani with S. 240 (3) of Government of 
India Act, 1935 is of law “dfact.) 

« air 1965 Assam 42 (45): ILR (^64) lo 
Assam 423 (DB). (Competence of Registrar 

to order registraHon of 

mixed question of law and fact — Cannot 


be allowed to be raised for the first time 
in second appeal.) * AIR 1963 Mys 39 (46): 

1962 Mys LJ (Supp) 377. (Legality of award 
— Question of interest and damages refer- 
red to arbitrator — Decision by aroitraor on 
such question involves question of fact and 
law.) * 1963 Cur LJ 65 (Punj.) (Conclu- 
sions based on primary evidentiary facts — 
Interference in second appeal cannot be 
done unless there is error of law.) • AIR 

1963 Raj 119 (125): 1963 Raj LW 167 
(DB). (Registration of Patta compulsorily — 
It is mixed question of law and fact.) ^ 
1962 Raj LW 679: ILR (1963) 13 Raj 41. 
(Question of time requisite for obtaining 
copy of decree or order — Decision Involv- 
ing question of principle and not confined 
to calculation of time only — Question is 
a mixed question of law and fact.) * AIR 
1962 Cal 78 (81, 82): 65 Cal WN 620 
(DB). (Whether structure permanent or tem- 
porary — Mixed question of law and fact.) 

• AIR 1961 All 173 (174). (Agreement sHfl- 
ing prosecution — Mixed question of law 
and fact.) • 1960 Raj LW 197 (199): ILR 
(1959) 9 Raj 1080. (Whether premises are 
required by the owner reasonably and bona 
fide.) 

[See also AIR 1936 Oudh 143 (145): 11 
Luck 481. (Finding that sale took place in 
e.xecution of both decrees held not to be 
a pure finding of fact.) ] 

(16) The question whether trade is car- 
ried on by a person at a given place must 
be determined on a consideration of all the 
circumstances. Tbe question thou^ of mix- 
ed law and fact must be determined on a 
consideration of the nature of trade, va- 
rious steps taken for carrying the trade and 
other relevant facts. AIR 1968 SC 739 
(741): (1968) 2 SCR 530. 

(17) Whether accident arose out of smd in 
course of employment is question of ww 
and depends on facts of case. 1962 MPLJ 
454. 

(18) What would be the profit of a par- 
ticular concern when ri^ts of third parties 
were not involved could never be a i)i^ 
question of law. It would be governed by 
what the parties had contracted for oi 
could be deemed to have agreed upon as 
profits either by express agreement or as 
could be implied from the manner in which 
they had been crediting themselves with the 
profits. AIR 1966 Mad 60 (61): 78 Mad 
LW 610. 


(19) Question of election is a mixed ques- 
ion of law and fact. AIR 1967 Mad 404 
108): (1967) 1 Mad LJ 90. 

(20) Question of law — Acceptance ol 
vidence given by party against its o\ra 
headings is a mistake of law. AIR 1969 
>at 110 (111): 1968 Pat LJR 597 (DB). 

(21) Unless there is an error of law in ar- 
iving at the conclusion on a question w 
nixed law and fact, the conclusion thou^ 
»ased upon the primary evidentiary racu 
annot be challenged in second appeal. 
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Tlie oODclusion on the question of non- 
existence of partnership being a finding of 
feet cannot be reversed on second appeal, 
where the decision is not vitiated by an 
error of law. AIR 1063 Punj 05 (08, 09) 
(DB). 

(22) Question of Inam fair Register is 
a question of law. (1067) 2 Andh LT 190, 

23. Construction of documents. — 

The expression 'construction of a ducumen 
Involves several questions: 

(i) The meaning of the words used Is a 
question of fact AIR 1955 Nag 272 (275): 
ILR (1955) Nag 042 (DB) • AIR 1953 Trav- 
Co 584 (585): ILR (1953) Trav-Co 568 ® 
AIR 1943 Cal 565 (568) ® AIR 1914 Cal 
836 (838. 839) (DB) ♦ AIR 1934 Cal 461 
(463): 61 Cal 45 (DB) ® AIR 1926 Lah 21 
(22) ® 1966 Raj LW 438. 

(il) Inference of fact from evidentiary 
documents is a question of fact AIR 1952 
Ajmer 25 (2) (25) • AIR 1950 Pat 252 (252) 

• AIR 1945 Pat 453 (457): 24 Pat 379 (DB) 

• AIR 1943 Bom 447 (448) ’ AIR 1943 
Bom 146 (148) (DB) AIR 1943 Nag 117 
(128): ILR (1943) Nag 176 (FB) • AIR 
1923 PC 187 (187) ® AIR 1926 All 542 
(543): 48 All 588 (DB) ® AIR 1933 PC 
171 (175): 60 Ind App 231: 29 Nag LR 
210 * AIR 1934 PC 5 (7): 61 Ind App 93: 
13 Pat 254 AIR 1934 PC 112 (113): 61 
Ind App 163: 57 Mad 652 ® AIR 1938 
Lah 445 (446, 447) (DB). (Letters Patent 
appeal reversing AIR 1937 Lah 410.) * AIR 
1039 Mad 564 (568) ® AIR 1928 PC 243 
(247): 55 Ind App 380 • AIR 1967 Pat 
246 (249) (DB). 

(iil) The legal effect of the words used 
In a document is a question of law. AIR 
1956 Mad 514 (517): ILR (1956) Mad 1004 
(DB) ♦ AIR 1957 Pat 278 (285): 36 Pat 
471 (DB). (Legal effect of words in docu- 
ment is question of law.) * 1956 Andh WR 
746 (747) * AIR 1953 Bilaspur 1 (3) ® AIR 
1953 Trav-Co 584 (585): ILR (1953) Trav- 
Co 568 • AIR 1952 Punj 181 (183) ® AIR 
1052 Punj 82 (88) (DB) ® AIR 1946 Bom 
454 (455) ® AIR 1945 PC 165 (187): 72 
Ind App 211: ILR (1945) Kar (PC) 314: 
ILR (1946) Mad 225 ♦ AIR 1943 Nag 117 
fl28): ILR (1943) Nag 176 (FB) • AIR 1963 
SC 884 (887): (1963) 2 SCR 208. OLegal infer- 
ence from the proved facts will raise a 
question of law.) • 1961 MPLJ 410: 1962 
Jab LJ 220 • AIR 1953 Bila^ur 1 (3). (The 
question whether a transaction amounts to 
a sale or merely creates occupancy rights 
depending upon an inteipretation of the 
deed is not a question or fact but one of 
law.) 

(2) Misconstruction of a document is a 
ground of second appeal. AIR 1955 Nag 
*72 (275): ILR (195^ Nag 942 (DB) ^ AIR 
1957 Pat 278 (285): 36 Pat 471 (DB) • 
air 1954 Orissa 40 (44) (DB) ♦ ILR (1954; 
6 Assam 63 (65) ® AIR 1953 Nag 337 
• AIR 1952 Pimj 82 (88) (DB) ♦ AIR 
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East Pimj 179 (180) (DB) • AIR 1948 Mad 
195 (196) (DB) • AIR 1939 AU 672 (677): 
ILR (1939) All 713 (DB) • AIR 1928 PC 
44 (47): 6 Rang 113 • AIR 1963 Ori 121 
(124. 125): ILR (1963) Cut 175 (DB). 

(Construction of documents — - Miscon- 
struction of document which is foundation 
of suit is question of law — * Mistake as to 
meaning of portion of document no ground 
for second appeal.) ® AIR 1969 Punj 244 
(247): 71 Pun LR 152. 

[But see AIR 1919 Lah 246 (247).] 

(3) The construction of a document as 

regards its legal effect will only arise where 
the document is an instrument of title or 
is a contract or is otherwise the dirccl 
foundation of legal rights. AIR 1962 SC 
1314 (1310): (1962) Supp 3 SCR 549 * AIR 
1907 Andh Pra 64 (6^: (1967) 1 Andh LT 
164 (^estion of the resting on construc- 
tion or particular document — • It Ls not a 
question of law — » Concurrent finding that 
plaintiff has established his title to an un- 
divided one-sixth share and possession with- 
in 12 years prior to suit — Finding cannot 
be interfered in second appeal.) ® 1956 
BLJR 8 (12) ® 1955 BLJR 293 (296) • AIR 
1954 Assam 95 (96) ® AIR 1954 Pat 326 
(331) (DB) ® AIR 1951 Sau 50 (51) • AIR 
1949 AU 493 (496) AIR 1945 PC 165 

(167): 72 Ind App 211: ILR (1945) Kai 
(PC) 314: ILR (iSfe) Mad 225 • AIR 1940 
Lah 486 (487): ILR (1941) Lah 601 (DB) 
® AIR 1923 PC 187 (187) ® AIR 1924 Oudh 
266 (268): 27 Oudh Cas 77 • AIR 1926 All 
542 (543): 48 All 588 (DB) « AIR 1937 Nag 
230 (233). (Partition deed.) 

(4) While the construction of a docu- 
ment by itself may be a question of law, il 
becomes a question of fact if it is one which 
is to be decided on the document together 
with other circumstances or extraneous evi- 
dence. AIR 1952 Pat 98 (98) ® AIR 1951 
Sau 50 (51) ♦ AIR 1947 Lah 320 (321) • 
AIR 1940 Bom 225 (226): ILR (1940) Bom 
453 (DB) * AIR 1917 Lah 156 (157) ® AIR 
1925 Cal 656 (658, 659) (DB) * ATR 1932 
Bom 230 (231). 


(5) Where two interpretations are possible, 
the fact that the lower Appellate Court has 
adopted one rather than the other is no 
error of law or procedure and is no ground 
of second appeal AIR 1951 Sau 50 (52) ® 
AIR 1931 Mad 137 (138) (DB) ® AIR 1931 
Lah 594 (595) (DB). 


(6) A finding that a document Is so 
worded as to obscure its meaning and pre- 
vent parties from understanding its nature 
or effect is a question of fact having noth- 
ing to do with construction of the docu- 
ment AIR 1929 Nag 343 (345). 

rSee AIR 1928 PC 243 (245, 247): 55 
Ind App 380.] 

S O A conclusion based on a misreading oi 
ocument is like one based on a misread- 
ing of evidence and as siu^ Is an error oi 
law wdiich can be correct in second ap- 
peal AIR 1940 Lah 278 ^279) • AIR 1946 


1106 [Ss 100 and 101 N 24-26] 


tlbe Code ofl CSvfl Frooediir^ 1908 


Sections 100-101 — - Note 23 (contd) 

Sind 74 (75) (DB) ® AIR 1931 AU 499 
(502, 504): 54 AU 6 (SB) « AIR 1927 Mad 
1167 (1179) (DB) * AIR 1963 SC 884 (887): 
(1963) 2 SCR 208. (A construction of docu- 
ments (unless they are documents of title) 
produced by the parties prove a question of 
fact does not invmve an issue of law, unless 
it can be shown that the material evidenoa 
contained in them was misunderstood by the 
Court of fact.) « AIR 1965 AU 202 (205): 
1963 All LJ 952. (Alterations in pronote — « 
Consideration of — Error in such construc- 
tion amounts to misreading of evidence 
raising question of law.) 

(8) Where the question is whether it is 
open to a person to plead the existence ol 
a transaction at variance with the tenor o£ 
a deed to which he was a party it is purely 
a question of law. AIR 19^ Nag 103 
(104): ILR (1942) Nag 349 (DB). 

(9) Misconstruction (or misinterpretation) 
of a document means that the Court has mis- 

trued Ihe legal effect or nature of a 
document For example, if the document 
creates a lease but die Court wrongly thinks 
it as a license, or if it is an agreement ot 
guarantee but the Court holds it to be one 
of indemnity this is a misconstruction of the 
document. But it a document contains al- 
legations or recitals of facts and a party re- 
lies on dicse recitals in proof of nis own 
allegation of facts, and the Court either re- 
jects the recitals as incorrect or misunder- 
stands dicir effects, this is not a miscon- 
struction of the document but an erreneous 
view of the facts stated in the document. 

AIR 1968 All 184 (185). 

(10) Finding diat writing and signatures 
in certain documents are writing and sima- 
tures of 1st defendant — That Is a finding 
of fact and lower Appellate Court is com- 
petent to arrive at — It cannot be inter- 
fered in second appeal. AIR 1967 Andh Pra 
64 (65): (1967) 1 Andh LT 104. 

(11) Whether a document can be read dif- 
terendy from v^at its tenor justifies is a 
question of law. AIR 1963 Madh Pra 265 
(270): 1963 Jab LJ 174 (DB). 

(12) Question of fact — Construction of 
documents of title in light of extrinsic evi- 
dence — Question is one of fact No in- 
terference. AIR 1964 Orissa 63 (64): 29 Cut 
LT 666 (DB). 

24 Legal effect of document or brans* 
action. — (1) The legal effect of documents, 
or of proved facts, or of transactions, is a 

question of law. 1952 iq ?7 

nLeeal effect of document.) • AIR W57 

An5i Pra 445 (447). 

Naff 404 (406). (Legal effect of proved facts.) 
o yviR 1952 Sau 86 (87). (Do.) AIR 1951 

PC 


effect of transaction.) ® (1910) 6 Nag LR 
78 (80). (Do.) ♦ AIR 1929 All 519 (520) 
(DB). (Do.) ^ ^ , 

(2) Ibe effect of a document, as merely 
evidence of a question of fact, is not a 
question of law. (1895) 22 Cal 609 (618): 
22 Ind App 51 (PC) ® AIR 1952 Pat 429 
(430). 

(3) Questions relating to the facts of the 
execution of documents or the existence of 
facts or transactions are questions of fact 
AIR 1945 PC 105 (107): ILR (1945) Kar 
(PC) 225 ® AIR 1958 Pat 434 (436): 37 
Pat 658 (DB). (Benami nature of transac- 
tion.) ILR (1958) Kar 713 (727) (DB) • 
AIR 1957 Rai 299 (300, 301) ® ('57) 1957 
Tab LT 831 (832) ® AIR 1956 Pimj 145 
(145): ILR (1956) Punj 157 * ILR (1955) 5 
Raj 793 (796) • AIR 1953 Mad 925 (926) 

0 AIR 1952 Ajmer 25 (2) (25) • ILR (1949) 

1 Assam 12^ (129) ® AIR 1965 Pat 73 (75): 
ILR 44 Pat 825 (DB). (Finding based on 
document admitted on record without objec- 
tion in trial Court — No interference in ap- 
peal on ground that mode of proof was ir- 
regular or insufficient.) 

(4) Questions of the genuineness of do^- 
ments are questions of fact AIR 1958 Orissa 
26 (32) (DB) • DLR (1956) 1 Cal 150 (152) 

« (1956) 34 Mys LJ 5 (6) " AIR 1954 Raj 
49 (50): ILR (1952) 2 Raj 525 • AIR 1951 
Mys 31 (32): ILR (1951) Mys 374 (DB) • 
AIR 1950 Mad 560 (561) ® AIR 1950 Nag 
226 (227): ILR (1950) Nag 336 (DB) • AIR 
1948 Nag 110 (115): DLR (1947) Nag 510 
(DB) ® AIR 1945 All 28 (29): ILR (1944) 
AU 714 AIR 1935 Pat 349 (350) (DB). 

[See also (1937) 166 Ind Cas 531 (532) 
(Pat) • AIR 1939 Pat 276 (277) (DB) * AIR 
1939 Pat 229 (230) (DB).] 

(5) Question of int rpretation of docu- 
ment or contract can be agitated in second 
appeal — » Question is answerable without 
notice to respondent 1964 Jab LJ 342. 


25. Meaning of words. — (1) The ordi- 
laiy meaning of words is a question of fact 
>ut the effect of the words is one of law. 
UR 1928 PC 243 (245): 55 Ind App 380 

* ADR 1950 East Punj 90 (91) (DB). 

[See also ADR 1941 Pat 488 (489) (DB) 

* AIR 1923 All 337 (337). (Effect of words.) 

* AIR 1926 Oudh 360 (361): 2 Luck 216 
DB). (Do.) • ADR 1937 Oudh 295 (297). 

Do.) ] , ^ 

(2) The meaning of the word assess- 
nent” in a resolution is a question of fact 
UR 1926 Cal 607 (608): 53 Cal 453 (DB). 

(3) In the case of words having a techni- 
jal or scientific or special legal significance, 
the interpretation wiU be a question of law. 

UR 1954 Mad 149 (151) • AIR 1926 Nag 

135 (439). ^ ^ , 

(4) The question wheffier a word has 

been used in a restricted ® 

jf law. AIR 1922 Bom 416 (417, 419): 47 

Bom 18 (DB). 

26. Inference from proved factav — (1)^ 
Court is bound in law to draw the nccaa- 
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sary inferences, whether of fact or ot law, 
m coming to a conclusion on the question to 
be decided. A failure to draw any inference 
at all one way or the other is an error of 
law. AIR 1938 Nag 470 (472): ILR (1938) 
Nag 535 ♦ AIR 1958 All 54 (61) (DB) * 
1950 Bur LR (HC) 93 (96, 98) * (1963) 
1 Lab LJ 334: (1962) 5 Fac LR 379 (All). 

(2) Where only one inference is possiblo 
from proved facts, the failure to draw it is 
an error of law. AIR 1956 Bhopal 22 (23) 
* ril) 9 Ind Cas 169 (171) (DB) (Mad) • 
(1896) 21 Bom 91 (95) (DB). 

(3) Where one out or two possible infer- 
CTces is drawn there is no error of law. 
(1911) 9 Ind Cas 169 (171) (DB) (Mad) ® 

^R 1930 Nag 200 (203) (DB) • AIR 1930 
Lah 936 (936). 

(4) Drawing of an inference which is not 
improper, or the omission to draw an infer- 
ence which does not necessarily follow, are 
not enors of law and are not grounds of 
^cond appeal. (1872) 17 Suth WR 418 (418) 

(finproper inference.) ® AIR 1921 

84 (DB). (Do.) * 
(1876) 25 Suth WR 503 (504) pB). (Omis- 
sion to draw inference which does not fol- 
low.) • (1968) 81 Mad LW 618 * AIR 1967 
Runj 252 (255). (On given set of circum- 
stances, two inferences possible — The on© 
adopted Court of first appeal is binding 
on High Court in second appeal.) 

(5) A presumption of fact is really an 

mterence of fact depending on the facts and 
wcumstances of each case and where a 
Court draws such a presumption or refuses 
to <^w it on a consideration of the facts 
ot the c^e. it will not be interfered with 
5 appeal. AIR 1952 Assam 43 (44); 

ILR (1951) 3 Assam 237 pB) ® AIR 1951 

(34§: ILR (1951) Nag 909 • AIR 

1113 (1119): 39 
1932 Mad 343 (340, 
350) (DB) * ^ 1966 Orissa 66 (70); 32 
Cut LT 194. presumption of fact — Ques- 
non of ite rebut^ is also a question of 
tact — ^dmg by lower Court ^ Final 
tor second appeal and revision.) 

(6) Where the Court fails to direct «a 

mind to the question whether it should 
draw the presumption or not, it commits an 
error of law inasmuch as it is its legal duly 
to make up its mind to draw the presump- 
ton or not to draw it for reasons to bo 
f&fj ^ 1952 Bila.spur 13 (14) • 

®89 (573) » AIR 1940 Bom 
193 (196) • AIR 1930 Lah 443 (444). 

^ A Court will commit an error of law 
If it de^ improperly with the presumptions 
whiA toe law raises. (1868) 9 Suth WTl 338 
(3^) (DB) « AIR 1932 Lah 56 (57) • 

19^ All 618 (619). (Misappreciation of 

c presumption under 

114, mm. (p, Evidence Act — Findings 
^y^bated ) ^ (1964) 66 PunJ LR 515^ 
19^ Bom 63 (64): 59 Bom LR 1205. 
(Where toe lower Court has failed tn 




and give any effect to the statutory presump- 
tion which must be drawn from the entries 
in the record of ri^ts questions of fact will 
be open to the High Court in second ap- 
peal.) • AIR 1952 Bilaspur 13 (14). (Failure 
to draw a presumption under S. lU, Evi- 
tonw Act, if such a presumption could 
validly be drawn, would amount to an 
error of law.) 

[See also AIR 1932 Mad 415 (415) (DB).] 

(8) In toe cas© of a presumption of law 
where a Court “may presume" a particulai 
ibing, e. g., toe genuineness of an ancient 
document xmder S. 90 of the Evidence Act, 
the matter is in the discretion of the Court 
and, unless such discretion is exercised in 
a non-judicial manner, it cannot be inter- 
fered with in second appeal. ILR (1953) 3 
Raj 292 (294) * AIR 1958 Orissa 26 (35) 
(DB) ® AIR 1952 Bilaspur 13 (14, 15) • AIR 
1950 Raj 47 (49) (DB). 

(9) If toe finding arrived at as a result 
of the rebuttal of a statutory presumption is 
a finding on a question of fact, that finding 
would be final tor purposes of a second ap- 

E eal, but if .on the other hand that ^ding 
e a finding on a question of law, it would 
be open to question in a second aoDeaL 
AIR 1958 All 54 (62) (DB). 

(10) The question whether a statutory 

resumption is rebutted is a question of fact 

1956) 60 Cal WN 149 (150) ® AIR 1954 

Cal 90 (93) (DB) ♦ AIR 1954 Nag *>^3 

(224): ILR (1954) Nag 457 (DB) • AIR 

1952 Punj 52 (53) ® AIR 1947 Pat 475 

^76) ♦ AIR 1930 PC 91 (93): 11 Lah 199: 

57 Ind App 86 ® AIR 1963 Orissa 121 

124, 12^: DLR (1963) Cut 175 (DBV (Re- 

juttal of statutory presumption arising out 

of entry in settlement record of rights) 

[See also AIR 1935 Pat 415 (416) (DB) 

• AIR 1937 Lah 468 (470) (DB) ® AIR 

1939 Cal 366 (368) • (1886) 165 Ind Cm 
763 (764) (DB) (Pati] ^ aw ina uas 

question of burden of proof is 
one of law and if it has been placed on 
the wong party it is a ground of second 

20 (22); ILR (195^ 
Nag 1016 AIR 1955 Assam 23 (26)* ILR 
(1954) 6 Assam 242 (DB) ® 1951 Rai LW 
160 (163) • AIR 1949 Pat 214 (214) » Affi 

1921 lA U8 (128): 2 lUh ^9^(DB)5 

^ Cd 351 (353) • AIR 1938 Rang 
256 (260): 14 Rang 2^ CTO) • 1966 An 
WR M 587: 19el M 
ot Burden of proof — Question relating 
to, IS a question of law.) ® ELR (1965) Cut 

4U. (Question \stoetoer onus of proof is 

nghUy pUced on a party is one of law — » 

But question whether onus is discharged is 

AIR 1930 PC 91 

y 391. (Findtog 

ot fact arrived at from a wrong point of 

view about bmden of proof, not binding to 
second appeal.) * 

[See Ani 1937 Nag 280 f2S.3 • 

^ 1939 Nag 78 (^): 
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[See also AIR 1936 Rang 262 (265) • 
Am 1932 PC 28 (30): 59 Ind App 29: 
59 Col 1012.] 

(12) Where the parties have adduced evi- 
dence in support of their cases, the ques- 
tion of onus ^appears and, therefore, does 
not arise in second appeal. (1941) 45 Cal 
WN 177 (180) * (1909) 3 Ind Cas 431 (431) 
(DB) (Cal) ® Am 1932 PC 228 (230): 13 
Lah 687: 59 Ind App 386 ® (1968) 34 Cut 
LT 890 * (1961) 1 Mad LJ 385. 

(13) The finding that onus has shifted has 
to draw on the rules of pleading and proof, 
of procedure and evidence, for the record- 
ing of it as well as for the ascertainment of 
its truth. It is therefore a finding on a ques- 
tion of law. AIR 1958 All 54 (64) (DB). 

(14) Inference of fact from other primary 

facts proved — A question of fact unless it 
involves application of some principle of 
law. 1962 All LJ 967: 1962 AU WR (HC) 
791 * AIR 1967 All 221 (223): 1968 All 
LJ 656. (Inference to be dmwn from evi- 
dentiary facts — Question is a question of 
fact — Cannot be interfered in second ap- 
peal.) , . 

(15) Interference in second ap^al — 
Finding becoming final on date of decision 
— Not affected by subsequent change in 
law — ’ Finding as to actual possession of 
property — Is one of fact 1961 Ker LT 
1142: 1961 Ker LJ 712. 


(16) Whether the plaintiff has succeeded 
on the evidence of die admitted facts in 
discharging his burden is a question of fact 
but the question whether the burden of 
proof shifts back to the plaintiff in die dr- 
cumstances of the case is a matter- of law: 
Am 1963 Madh Pra 15 (16): 1963 Jab LJ 
113. (1938 Nag LJ 459: Am 1939 Nag 78, 
Rel. on.) 

(17) Question whether proved or admitted 
facts lead to inference of dissolution of part- 
nership is question of law. Am 1963 Madh 
Pra 155 (158): 1962 Jab LJ 796. 

(18) Mixed question — Inference about 
waiver of notice to quit ts mixed question 

Such inference can be drawn from facts 

But whether inference like that be 

drawn from particular set of facts is not 
purely question of fact and, therefore can 
be scnitinised in second appeal. Am 1966 
Pat 434 (437): I960 BT.TR 808 (DB). 

(19) If an inference from facts does not 
logically accord with and follow from them 
Aen one must say that there is no evidence 
to support it and to come to a conclusion 
to wnich there Is no evidence to support 
is to make an error of law. Such conclusions 
arc open to ciiicstion on second appeal. 
ILR ^965) 2 Puni 590. 


27-28. Relevancy and sufficiency of evt- 
jpnre— 1 (1) The relevancy of evidence is a 
nnestion of law. ATR 1946 Bom 193 (196) » 
Tm 945 Cal 492 (493, 494): H.R (1946) 
1% 149 (DB) * (1897) 19 AU 76 (92): 

23 Ind App 106 (PC). 


(2) The question whether there it any 
evidence to support a finding is one of law. 
Am 1950 Nag 127 (129): ILR (1949) Nag 
802 Am 1958 All 54 (61) (DB) • APR 
1935 AU 720 (722) ♦ Am 1935 Mad 28 
(26). 

(3) The question whether there has been 
omission to consider material evidence is a 
question of law. 1958 Ker LJ 390 (400). 

(4) Where there is evidence from which 
a conclusion of fact can be drawn, the 
weight of the evidence or the sufficiency of 
proof is a question of fact. Affi 1957 Raj 
299 (300, 301) ® ILR (1956) Hyd 52 (57). 
(Weight of evidence.) ® Am 1953 Orissa 
98 (98) (DB). (Do.) * Am 1951 Him Pra 
49 (51). (Do.) • Am 1951 Simla (Punj) 223 
(224). (Do.) • Am 1947 Pat 475 (476), (Do.) 

• Am 1932 Mad 415 (415, 410) (DB). (Do.) 

• Am 1919 Cal 721 (721): 46 Cal 152 
(DB). (Do.) ® Am 1939 Nag 78 (80): ILR 
(1939) Nag 160. (Do.) • Am 1952 Assam 
52 (W) (SB). (Sufficiency of proof.) • AJR 
1955 Andhra 209 (211). (Do.) ® Am 1955 
Cal 226 (228) (DB). (Do.) • Am 1955 Mys 
8 (5): ILR (1954) Mys 413. (Do.) * (1955) 8 
Sau LR 146 (147). (Do.) ® 1954 Andh LT 
(Civil) 35 (39). (Do.) AIR 1953 Trav-Co 
41 (43) (DB). (Do.) • 1953 AMLJ 69 (69). 
(Do.) • Am 1918 PC 92 (93): 46 Cal 189: 
45 Ind App 183. (Do.) ® Am 1963 SC 1633 
(1637-1638): (1964) 2 SCR 673. (Am I960 
Andh Pra 397, Reversed.) • 1964 AU WR 
(HC) 115. (CredibiUty of witness and relia- 
ability of testimony — Questions as to — 
Cannot be agitated in second appeal.) ® 1964 
AU LJ 747: 1964 AU WR (SC) 537, (No 
question of law arises in second appeal 
when the oral testimony of a witness or anv 
part of it is rejected by the lower Appel- 


late Court on the ground that it cannot bo 
believed.) * (1904) 68 Cal WN 752 ® 

(1964) 68 CaJ WN 379 * Am 1964 Punj 
323 (324): 1964 Cur LJ 50 * Am 1964 
Raj 88 (90): 1963 Raj LW 627. 

29. Nature of tenancy. — (1) The Ques- 
tion of tenancy is a mixed question of law 
and fact It is one of fact so far as the 
length of the tenancy, the fixity of rent and 
offier similar matters are concerned and it is 
one of law in so far as the inference as 
to the nature of tenancy from the facts 
found is concerned. Am 1946 Pat 298 (299): 
25 Pat 84 (DB). (Question of rent.) • AIR 
1934 Pat 31 (32). (Fair rent.) ® Am 1933 
Cal 319 (320). (Rent whether payable in 
money or kind.) ® 1957 AU L Jour 435 
(435). (Length of tenancy — Question of 
fact.) ♦ Am 1932 Lah 43 (44). (Length of 
the tenancy.) ® AIR 1930 PC 221 (223). 
(\^ether a particular tenure existed prioi 
to permanent settlement.) ® AIR 1938 Pat 
96 (96). (Questions regarding area of land 
and payment of rent.) * ATO 1936 Cal 58- 
(584) (DB). (Whether tenant has held ^ 
uniform rate for numl>er of years.) ^AIH 
1953 SC 153 (153): 1953 SCR 930. anfer- 
enoe as to nature of tenancy — 

law.) * Am 1954 Bom 100 (101): ILR 
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(1953) Bom 069 (DB). (Do.) ♦ AIR 1954 
Pat 326 (331) (DB). (Do.) * AIR 1945 CaJ 
283 (283): ILR (1947) 1 Cal 270 (DB). (Do.) 
® AIR 1940 PC 192 (196): ILR (1940) Kai 
PC 380: ILR (1941) Bom 107. (Do.) • AIR 
1927 PC 102 (104); 54 Ind App 178: 8 Lah 
673. (Do.) ® (1968) 2 Mys LJ 62: 15 Law 
Rep 165. (Rent due from tenant is a ques- 
tion of fact — No investigatioo in revision 
before Hi^ Court) ® 1968 BLJR 626 (DB). 
(Finding as to nature of tenancy being for 
non-agricultural purposes and a homestead 
holding is one of fact) ® 1967 Punj LJ 
273: 1967 Cur LJ 725 “ (1966) 79 Mad LW 
630 • AIR 1965 Andh Pra 474 (478): 
(1965) 1 Andh WR 268 (DB). (Courts below 
holding plaintiff to be in possession of land 
for certain period — > Hiis is finding of fad 
and cannot oe interfered with in second ap- 
peal.) • AIR 1965 Pat 311 (313) (DB). 
(Question whether purpose of tenancy and 
nature of land were agricultural is a ques- 
tion of fact Cannot be entertained in 
second appeal.) ® 1963 All LJ 1005. (Find- 
ing as to the nature of tenancy in disregard 
of effect of S. 107, T. P. Act — Not bind- 
ing in second appeal — Question is one ot 
law.) • AIR 1903 Cal 470 (471): 67 Cal 
WN 522. (Question whether there was one 
tenancy and not two is one of fact — Con- 
cunent finding bv both lower Courts — ■ 
Matter is concluoed for second appeal.) • 
(1961) 63 Punj LR 71. (Question as to ex- 
tinguishment of occupancy tenancy — Con- 
current finding of fact by lower Courts — 
No interference in second appeal.) ® AIR 
1960 All 395 (396) * (1960) 62 Pun LR 723; 
ILR (1961) 2 Punj 262. (Concurrent finding 
about dates of commencement and ending 
of tenancy — Being fiudinc of fad, binci- 
ing on High Court in secona appeal.) 


(2) Though a second appeal will lie on 
the question as to the nature of tenancy, 
the High Court will not interfere with an 
inference drawn or with a refusal to draw 
an inference by the lower Court, unless 
^ch inference or the refusal to draw the 
inference, as the case may be, can be shown 
to be demonstrably wrong, AIR 1926 Cal 
592 (593) (DB). 

(3) The incidents of a “joti” tenancy are 
in the nature of a contract and consequently 
a decision on the question wlietber a certain 

is a tenure or a raiyati bolding is a 
finding of fact AIR 1918 Cal 517 (518) 
(DB). 


(4) A finding as to joint tenancy, or as to 
tile date of commencement of a traancy, or 
u to whetiier tiie tenant has held at a uni- 
form rate for 20 years or more or as to whe- 
ther a tenancy has been forfeited by denial 
of tiie title of the landlord, or as to whe- 
ther certain charges are parts of rent or not 
is a finding of fact AIR 1924 All 231 (232). 


Qoint tenancy.) • AIR 1941 Cal 368 (370 
(DB). (Date ot commencement of tenancy 


'1 


• AIR 1923 PC 187 (187. 189), (Do.) 
AIR 1926 Cal 850 (360) (DB). (Whether 


tenant held at uniform rent) ® AIR 1933 
Lah 377 (378). (Forfeiture of tenancy by 
denial of title.) • AIR 1915 Cal 17 (18) 
(DB). (Whether charge u part of rent) 

(5) The question whether a new tenancy 
has been created is essentially a question of 
fact AIR 1955 Cal 229 (230): ILR (1956) 
1 Cal 136 (DB). 

(6) If the finding arrived at as a result of 
the rebuttal of statutory presumption is a 
finding on a question whether a tenanc>' is 
permanent or precarious, which is a question 
of law, the finding would be open to ques- 
tion in second appeal AIR 1958 All 54 

mjjDh). 

(7) The question whether the legal right 
of a tenant has been determined is a ques- 
tion of law. (1912) 15 Ind Cas 857 (859) 
(Oudh). ® 1960 Raj LW 103. (The question 
whether a tenancy ceased by mutual agree- 
ment is a question of fact which cannot be 
raised in second appeal for the first time.) 

(8) The question whether korfa (under- 
raiyati) right is heritable by custom is a 
mixed question of law and fact. AIR 1954 
Pat 32 (33). 

(9) Question whether rent was enhanced 
is one of fact, AIR 1953 All 316 (317). 

(10) Whether a land held under “Buta 
Hak” has been forfeited for mis-management 
or not is a question of fact AIR 1953 Sau 
94 (95). 

(11) An inference as to whether the land 
in question constituted a service tenure 
draum from the entries in the record ol 
rights, is one of fact AIR 1950 Pat 252 
(252). 

(12) The purpose of a tenancy, i.e., whe- 
ther it was for agricultural purpo.se or not 
is purely a question of fact AIR 1947 Cal 
139 (140). 

(13) Finding that lessee admitted liability 
to pay rent from a certain date is one ol 
fact. AIR 1946 Dudh 144 (145): 21 Luck 
292. 

(14) Question that a p^on is settled rai- 

yat, raised for first time in second appeal 

Not allowed as it depended on evidence. 
AIR 1941 Pat 11 (13). 


(15) Whether jote lands purchased by 
proprietor become his khas lands undei 
S. 22, Bengal Tenancy Act is question oi 
fact AIR 1939 Cal 593 (594) (DB). 

(16) Whetiier a new tenancy has been 
create can never be said to be a pure ques- 
tion of law; it is a question of mixed fact 
and law and a question which certainly de< 
pends upon a number of facts. AIR 1936 
Pat 411 (412). 

(17) Tenant acquiring landlord’s interest 
— Question whether raiyati interest subsists 
after purdiase is mixed question of law and 
fact AIR 1963 SC 605 (610): (1963) Supn 
1 SCR 13. 

(18) Question of fact — Question whe- 
ther land is sir and khudkhast is question 
of ftict — Such question cannot be assail- 
ed in second aoDcal. 1966 All LI 109.7. 
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1966 AU WR (HC) 495 • 1966 All WR 
(HC) 518. 

(19) Conversion by tenant or verandah 
into a room is a breach of clause (m) oi 
S. 108 of T. P. Act and is a question ol 
law. AIK 1962 Cal 78 (82): 65 Cal WN 
626 (DB). 

(20) Landlord and tenant — Holding ovei 
— Lamages — Lease for ten years — 
Lessee holding over — Lower Courts grant- 
ing compensation to lessor by way ol rent 
for period of holding over — No circum- 
stances to show that rent would have ap- 
preciated considerably after expiry of ten 

years High Court will not interfere. 

(1964) 1 Mad LJ 110. 

(21) Service tenure Question whether 
hoiUer of tenure refused to pertorm the ser- 
vices is one of fact ^ Cannot be assailed 
in second appeal. 1962 BLJR 698. 


30. Nature of possession, — (1) A ques- 
tion as to the factum of possession or dis- 
possession is a quesUon of tact. .^1954 

Mi 493 (495): ILK (l9o5) 1 AQ 113 (hB) * 
AIR 1952 Pat 341 (349): 31 Pat 446 (8B) 

• AiR 1958 Pat 530 (634) * AIK 1968 Punj 
333 (034): ILK (l9o7) Punj 1^997 (UB). 
IKinclinii as to occupation of land.) 1907 
AU WAi (HC) 567 (568) * AIK 1956 All 207 
So9) ' Ailt 1956 Pat 345 (347) (DB) • 
1955) 34 Pat 235 (239. 240) (DB) « 19M 
BLIK 20 (23) * 1954 All L Jour 693 (b9o) 

• (1954) 7 Sau LK 137 (139) * (1954) 7 
Sau 1-K 70 (75) * ILK (1953) 3 Kaj 5^ 
(590) • AIK 1951 Bom 22 (24): Ipt 19ol 
Bom 169 (DB) * AIK 1950 Mad 39 (39) ♦ 
rsm 1950 AU L Jour 44 (45) • (1967) 33 
Cut LTeOLlLR (1967) Cut 163 - (1965) 

6 Guj LR 529: ILK (1965) Guj 691. (8uil 

to establish ownership of Government land 
by adverse possession — Questions whether 
there is evidence of possession as 
guisbed from that mere user and whether 
mere user amounts to adverse pos- 
session are questions of law.) * (1^65) 

31 Cut LT 288. (Concurrent finding 
of both Courts — No interference in jecond 
aopeal except on sufficient reason.) • Am 

1965 Punj 415 (420): M 

07 (FB) • (1964) 30 Cut LT 325: ^ 
(1964) Cut 132 • ILK (1964) Cut 111 
1963 BLJR 90. (Question of powession arriv- 
ed at after full consideration of aU relevant 

materials on record is a 
u/hpn binding m second appeal) • 1960 All 
LI 145 mo AU WR (HC) 98 • 1960 

mVs 87 (90): 37 Mys LJ 905 (DB ; AIR 
1959 Rai 148 (147): 1959 Raj LW 175. 

[See Sso AIK 1926 AM 465 (466).] 

(2) The question whether possession ifl 
adWrse or not though o^ one of fact 
“ay also be a question of law or a mni^ 
question of law and fact when it d^en^ 
^ wnnpr lecal conclusion to be 

finXgs as to facts. 1050 

W BLl^ « (4® • ^ 1958 Pun} 335 
Ma* Sy P.mi 1739 OJB) * 1953.9 


Mad L Jour 241 (241) • AIR 1949 Bom 
137 (138): ILK (1949) Bom 135 (FB) • AIR 
1949 Nag 300 (302, 303): ILR (1949) Nag 
224 (DB) ♦ AIR 1947 Pat 99 (104): 25 Pal 
412 (DB) ® (1892) 19 Cal 253 (262, 263): 
19 Ind App 48 (PC) • AIR 1968 Tripura 5 
(10) • AIR 1969 Ker 222 (225): 1969 Ker 
LT 121 *» 1967 Raj LW 135 • AIR 1963 
Orissa 96 (98): 31 Cut LT 272 (DB) • AIR 
1964 Pat 510 (514). (Decision of appellate 
Court that defend^t's possession was ad- 
verse — Decision is an inference from facts 
in the Courts below — » The correctness of 
the decision, as a legal conclusion to be 
drawn or not, is a question open to second 
appeal.) • AIR 1964 Punj 187 (190, 101); 
66 Pun LR 141 (DB) • 1963 BLJR 339. 
(Trial Court rejecting defendant's plea of 
adverse possession — First appellate Court 
reversing that finding without going into en- 
tire material on record and without any dis- 
cussion on the matter — Finding of first 
appellate Court held perverse and not main- 
tainable in law.) * AIR 1962 Andh Pra 518 
(519): (1962) 1 Andh LT 494 » 1960 AU 
LJ 126: 1960 AU WR (HC) 113. (Finding 
or fact — Interference — Finding that de- 
fendant acquired title by adverse possession 
— No evidence — Plea not set up — No 
issue framed — Second appellate Court has 
power to interfere.) 


(3) Where both the facts and tibe legal 
inference to be drawn therefrom are in dis- 

E ute, the question wiU be one of mixed 
iw and fact AIR 1951 Madh B 80 (80) • 
AIR 1942 Pat 341 (342, 343): 21 Pat 441. 


[See also 1944 AU L Jour 344 (346) 
(DB).I 

(4) Where die question of adverse pos- 
session is a matter of evidence merely, it is 
one of fact AIR 1954 Mad 772 (770): ILR 
(1954) Mad 980 (DB) • AIR 1958 Pat 530 
(534) • AIR 1952 J and K 24 (25): 10 J 
& K LR 186 (DB) • AIR 1945 AU 394 
(394) • AIR 1942 All 221 (222):. ILR (1042) 
All 667 (FB). 




[See also AIR 1944 PC 24 (26): ILR 
944) Kar (PC) 170 * AIR 1943 Fesb 37 
:4o).] 

(5) Whwe the facts are not in dispute 
he legal inference to be drawn from mem 
is a question of law, which is open to exa- 
cnination in second appeal. AIR 1958 Madh 
Pra 200 (201) (FB) ^ 1953-2 Mad L Jour 
2A1 (241) • Am 1947 Pat 99 a04): 25 
Pat 412 (DB) * AIR 1942 Mad 725 (725) 
» Am 1942 Nag 75 (78): ILR (1942) Nae 
781 (DB) • Am 1919 PC 60 (61): 42 AU 
152: 46 Ind App 197 • Am 1922 Cal 54 

^Se?Sso Am 1939 Nag 260 (261).] 

(6) Even where the question is one of 
legal inference from the facts found, die 
Hi^ Court wiU not interfere unless such 
nference is obviously wrong or unless the 
mding could not be legaUy arrived at upon 
he evidence. (1895) 21 Bom 91 (96) (DB) 

All 757 


(1911) S3 


(763) (FB). 
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(7) A ^ding on the question whether a 
person in possession is an ostensible owner 
or as to who is the true owner» is a finding 
of fact Am 1914 AU 232 (234): 36 AD 
808 (812) (DB) ♦ 1957 AU L Jour 435 (435) 
• Am 1921 Lah 117 (118) (DB). 

(8) That the person was or was not a 
tenant of the premises or was a licensee, is 
a finding of fact AIR 1963 SC 361 (364): 
C1963) 2 SCR 693. (Landlord and tenant — 
Ejectment suit — Status of defendant as 
tenant denied by plaintiff Finding as to 
status of defendant is finding of fact and 
cannot be set aside in second appeal.) * 
Am 1958 Cal 179 (180) • AIR 1957 Tri- 
pura 8 (9). (Licensee.) • 1957 All L Jour 
486 (487) • 1957 AU L Jour 435 (435). 


81. Nature of property. — (1) The ques- 
tion as to the nature of a particular proper- 
is one of fact unless it involves a consi- 
eradon of legal principles, in which case 
it will be a question of mixed law and fact 
Thus, the question whether a particular pro- 
perty is ancestrd property or self-acquired 
woperty or a grove or a ‘"parjaut” land or 
toims part of an estate or is an unenfran- 
chised service inam, or is a separate sub- 
division or was tiirown into partnership as- 
sets or is joint famUy property or is move- 
able property, is a pure question of fact 
Am 1958 Pat 115 (116). (Finding that cer- 
tain properly was not a separately acquired 
property of the coparcener.) ® AIR 1951 
Pimj 358 (358, 359): ILR (1950) Punj 313. 
(Whether property is ancestral or self-ac- 
quired.) • Am 1921 Lah 138 (138). (Do.) • 
m 1934 Lah 351 (352): 15 Lah 791 (DB). 
^Q.) ® Am 1931 Cal 606 (667) (DB). (Do.) 
, ILR (1955) Mys 320 (323). (Do.) • ILR 
a954) Madh B 123 (125). (Do.) • Am 1924 
Oudh 306 (300): 27 Oudh Cas 26. (Whether 
■ove.) • Am 1926 AU 83 (84) (DB). (Whe- 
, ler parjaut land.) • Am 1924 Mad 117 
(118) (DB), (Wheier part of estate.) * Am 
im Cal 457 (458). (Do.) ® (1954) 20 Cut 
LT 691 (593), (Whether enfranchised service 
^xn.) * Am 1934 Lah 424 (425). (Whe- 
WT separate sub-division.) • AIR 1951 
Simla (Punj) 182 (182). (Whether yiUage 

ib-oivisi 

. .Vhelhei ^ 

Am 1940 Lah 205 (208). (Do.) 




£ 


^mprises recognised sub-division.) ® AIR 

1928 PC 135 (137). (Whether partnership 
assets.) * atr iqjo t ai. on? /oc\a\ a 


Am 1953 AU 541 (542). (vi^ether joini 



- -r 

movable 

o 


Am 1952 Sau 107 (108). (Whether 
property.) • Am 1922 All 45 (45) 
gJB) • Am 1963 Pat 384 (386): ILR 44 
5?i ODB). (Finding that certain property 
not upon partition faU to the share of 
^ based upon proper consideration of evl- 
tiwice.) • Am 1959 Bom 491 (493): 59 Bom 
LR 1144. (Finding tiiat suit property be- 
Jwjged to a Math which was a public insti- 
tnUpn and was trust prpp^ty is a 
of fact) ^ ^ 

(S«> AIR 1038 P«t 872 (374) (DB).] 


IMU 


[See however Am 1950 East Punj 170 
aSO) (DB).] 

(2) A finding that tiie property was mort- 
gaged is one of fact AIR 1958 Raj 269 
(272): ILR (1958) 8 Raj 233. 

(3) The question whether a property is a 
**talukdari property" or a "sulxa striohana" 
or has ceased to be part of a mahal or is 
saleable or transfer^Ie, or has bf'come 
parti, has been held to involve questions of 
law. AIR 1914 Oudh 206 (207) (DB). (Whe- 
ther taluqdari propert>'.) ® AIR 1929 AU 25 
(27) (DB). (Whether sulka.) ® AIR 1914 AU 
517 (517): 36 AU 231 (DB). (Whether ceas- 
ed to be part of mahal.) • AIR 1025 AU 
652 (652): 47 AU 900 (DB). (Whether sale- 
able.) ® Am 1928 All 721 (724): 50 AU 
894 (DB). (Transferability.) ® 1950 AU 

16 (17). CV^ether land has become partL) 

(4) The question whether a property has 
been dedicated to a religious or chariiable 
purpose is a question of fact AJffi 1927 All 
877 (377) • Am 1957 Andb Pra 824 (826, 
827) (DB) “ (1911) 9 Ind Cas 650 (650) 
(Cal) ® Am 1921 Lah 343" (343) (DB) ♦ 
(1892) 33 Pun LR 288 (289) ® Am 1933 
Lah 342 (342) • Am 1931 Lah 170 (172) 
(DB). 

(5) The question whether a properly has 
been dedicated to religious or charitable pur- 
pose is one of law or at any rate a mixed 
question of law and fact (1912) 16 Oudh 
Cas 76 (77) (DB) ® AIR 1938 Oudh 238 
[240) (DB) ® Am 1936 Oudh 154 (155) 

•B) • Am 1946 Mad 209 (212): ELR 
1946) Mad 707. (It is not pure question of 
iw.) 

[See also Am 1937 Sind 230 (281); 81 
Sind LR 510 (DB).] 

(6) The question whetiicr a particular pro- 
perty is w^ property or not is a question 
of law where it involves a question of legal 
inference to be drawm from proved facts. 
1956 Andhra WR 922 (925) (DB). 

[But see Am 1957 Andh Pra 941 (943) 
(DB) ® Am 1957 Andh Pra 824 (820, 828). 
(Question whether temple is dedicated to 
public or not is one of fact) ] 

(7) The question as to the scope of the 
dedication is a mixed question of law and 
fact the decision of which must depend on 
the application of legal concepts of a public 
and private endowment to the facts found 
Am 1957 SC 133 (136): 1950 SCR 756:* 
ILR (1957) 1 AU 171. 

(8) A finding as to ownership is a finding 

of fact Am 1955 Bhopal 7 (8) ° 1955 An^ 
WR 617 (619) ♦ Am 1953 AU 251 (253) • 
Am 1951 All 634 (634) ® Am 1947 Bom 
394 (395) • AIR 1923 Lah 611 (612) ® (1928) 
113 Ind Cas 886 (887) (Nag) ♦ (1965) 1 

Andh Wm 361. (Whether bed of natural 
stream belongs to Government) 

(9) Where he finding as to ownership de- 
prads upon legal presumptions. It will be a 
mixed question of law and f^t Am 1914 
Cal 811 (811) (DB). 

(10) Whether a waU erected by a co- 
owner on top of a joint waU is joint or 


Ilia [Ss 100 and 101 N 82] 


[The CSode oQ Cbfl Brocedure^ 1906 



Sections 100-101 — Note 31 (contd.) 

not is a question of law. AIR 1939 Lah 28 

(29), 

(11) Question whether land is private land 
or ryoti under Madras Estates Land Act is 
essentially one of fact unless it involves 
applicability of correct test AIR 1952 Mad 
323 (328); ILR (1952) Mad 741 (FB). 

(12) Question whether property was 
damaged after the decree for possession is 
essentially one of fact AIR 1955 All 22 A 
(225) (DB). 

(13) Whether the railway which carries 
the city's refuse is the property of the Cor- 
poration or is an independent organisation is 
a question of fact A& 1955 Cal 307 (300) 
(DB). 

(14) Finding on question whether land in 
suit was proprietor’s private land or settled 
with respondent for cultivation is one of 
fact AIR 1955 Pat 393 (396): 34 Pat 624 
(DB). 

(15) Finding that a particular plot is still 
a tank is fin&g of fact 1955 All L Jour 
585 (586). 

(16) Finding that certain accretion to 
land was gradual and not a reformation in 
situ — Finding is one of fact — No inter- 
ference in second appeal. AIR 1964 Pat 
348 (350, 351): 1964 BLJR 19 (DB). 

(17) Question whether structure is peima- 
uent or not within S. 108 (p) T. P. Act is 
mixed question of law and fact AIR 1965 
Ca! 408 (411). 


32. Nature of contract or transaction.-^l) 
Whether a contract can be implied from 
certain facts may be a question of fact or 
of law according to circumstances. If it 
is based on offer and accOTtance, for in- 
stance, it is a question of fact If it is a 
matter of inference of law to be drawn from 
proved facts or documents, it will be a 
question of law. (1911) 9 Ind Cas 41 (4^ 
ft)B) (Mad) “ AIR 1936 Rang 383 (385). 


(2) The question whether certain repre- 
sentations made amount to a warranty, is 
a question of law. (1912) 14 Ind Cas 135 
(135) (DB) (All). 

(S) If the presumption to be drawn for 
or against the contoct being implied is one 
depending 


case, the lower Courts decision drawing or 
0 draw the presumption will be 

of law. (1894) 17 Mad 43 (47) 


no error 
(DB). 

(4) The following findingB with reference 
to contracts gener^y are findings of fact: 

(i) A finding as to Aether a contract has 
been superseded or not 1886 All 
WN 18 (19) (DB). 

m) A finding as to the legal origin of a 
presumed contract AIR 1030 Mad 
339 (340). 

(ill) A finding as to whemer time was 
of the essence of a contract AIR 
1949 Cal 661 (663) • AIR 1915 Mad 
546 (54'^ (DB) * AIR 1931 606 

[Se. W Lah 862 (853).] 




ut see AIR 1063 Fat 254 (269) (DB).] 
W) A finding as to whether a contract is 
hard and unconscionable or not bind- 
ing. AIR 1918 Lah 264 (265) • 

AIR 1929 Mad 673 (673). 

(v) A finding as to ^o committed breadi 
of a contract ILH (1952) 2 ]^j 1 
(2) • AIR 1921 Lah 316 (317) (DB) 
• AIR 1985 Nag 111 (112): 31 Nag 
LR 250. 

(vi) A finding as to the damaged condi- 
tion of goods in a contract for sale 
of goods. AIR 1924 Pat 240 (240 

m. 

(vii) A rinding as to whether a tender 
was or wms not within time. A^ 
1925 All 353 (854). 

(viii) A finding as to whether certain 
money was received as a deposit or 
by way of loan. AIR 1934 Nag 219 

( 220 ), 

(ix) A finding as to the consideration fer 
the contract being die love and af- 
fection between the parties. AIR 1934 
Pat 44 (45) ® AIR 1964 Raj 72 (74): 
1963 Raj LW 351. 

(z) Finding as to adequacy of consldera- 
boD. AIR 1960 Pat 478 (480) (DB) 

® 1958 Ker LT 396 (402) • AIR 1949 
Nag 389 (390): ILR (1949) Nag 849 
(DB). 

(zi) Question whether a party to contract 
is ready and willing to perform his 
>art of the contract is a question of 
■act AIR 1968 Andh Pra 190 (198). 

(5) The question whether an agreement 
is m restraint of trade within the meaning 
of Section 27 of die Contract Act, is one 
of law. AIR 1934 Lah 110 (111). 

(6) See also the following cases for 

further illustrations: AIR 1950 PC 
28 (29). (Finding that transaction was 

benami is one of fact) ® AIR 1957 
Assam 188 (190, 191) (DB) • AIR 
1957 Mad 715 ^16): ILR (1957) Mad 
987 (DB). (That me payment of a cert^ 
sum was simultaneous with the execution 
of the promissory note, that diere was no 
advance prior to the execution of die pro- 
missory note and that the momissory note 
had been materially altered uy the plaintiff 
creditor are findings of fact) ® (1955) 21 
Cut L Tim 364 (368). (Whether certain 
transaction is benami is mixed question of 
law and fact) • AIR 1956 Madh B 25 (27): 


Fa 


(Question 

^ . substitute 

i new contract for the old one is a ques- 
ion of fact in each case depending to 
ts decision on the dreumstanoes of the 
aseT ♦ AIR 1956 Pat 53 (54). (A fin<tog 
hat there was no benefit to the minor 
jy die transaction of a sale Is a finding ^ 
I question of fact) ® AIR 1953 Cai ^ 
22) (DB). (Finding as to genuinOT^ of 
igreement is one fact.) • AIR 1954 ^ 
19 (50j: ILR (1952) 2 Raj 
19 ^ Pat 406 (406): 21 Pat 300 (DBX (W 
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• Am 1954 Assam 05 (96). (Question whe- 
ther contract is void on ground of perpe- 
tuity depending on construction of document 
of title — ■ Question is one of law.) " AIR 
1963 Bllaspur 1 (3). (Deed — Construction 
— Whether transaction amounts to sale or 


merely creates occupancy rights is a ques- 
tion of law.) • Am 1952 Ajmer 43 (1) (43), 
(Finding that one of two transactions was 
ne nam i and the other fraudulent, is one 
of fact.) ® AIR 1952 Ajmer 25 (2) (25). 
(Existence of certain agreement between 
parties — » Finding on, is one of fact — • 
Appreciation of evidentiary value of certain 
documents relating to agreement is also 
question of fact and not of law.) ® AIR 
1952 J and K 29 (30): 11 J and K LR 75. 
(Question whether tnnsaction is sham is 
one of fact) * AIR 1944 Mad 121 (122) 
(FB). (Do.) ® Am 1952 Punj 181 (183). 
(Qui^tioD whether transaction is mortgage 
by conditional sale or sale with a condi- 
tion of repurchase can be gone into in 
second appeal.) ® Am 1951 Pat 299 (303): 
29 Pat 610 (DB). (Question whether there 
is a completed agreement between the part- 
ies is one of fact.) * Am 1950 Pat 541 
(542). (Finding that transaction was benami 
is one of fact) * (1936) 38 Pun LR 590 
(592) (SB). (A conclusion of the lower Ap- 
pellate Court that a certain contract was 
not acted upon by the parties is a finding 
of fact) (1968) 2 Andh WR 46: ILR 
(1967) Andh Pra 968. (Findings that sale 
deed was not a nominal or sham document 
and was supported by consideration is a 
finding of fact) • (1965) 31 Cut LT 499. 
(Question of benami is a questiou of fact 
and not a mixed question of law and fac^ 
• Am 1965 Pat 214 (216): 1965 BLJR 1115. 
fl^Mspute whether pai^cular contract is of 
hire purchase or or sale — Plea to deters 
mine irature of contract not taken in courts 
below could not be t^en in appeal.) ^ Am 
1964 Madh Pra 224 (225): 1964 MPLJ 326 
(DB). (Registration of partnership firm — 
Inference about existence and genuineness 
of partnership — * Is a mixed question of 
law and fact — It was held that there was 
no mateorial, on \^ch the finding that the 
firm was not genuine could be rested.) * 
1963 Eer LT 1105. (Question wbetb^ a 
particular transaction Is kanam or kanam 
Kuzhikanam or wbeder aj^rson is a tenant 
Is a mixed question oF fact and law.) " 
AIR 1962 Pat 319 (322): 1962 BLJR 549 
(DB). (Finding that a transaction of sale 
was not genume is one of fact — Finding 
even if erroneous cannot be interfered wim 
in secood appeal.) * Am 1962 Fat 165 
U68); 1961 BLJR 775. (Handnote amount- 
ing to pxtmaissory note ~ Lower Appellate 
Court holding mat handnote was not ge- 
nuine and Biat 2 U> consideration passed « 
Second appeal ^ Finding will not be dis- 
turbed.) • AIR 1959 Andh Pra 70 (74); 
(1050) 2 Andh WR 140 (DB). (Benami 
transaction ^ Purchase of property being 


benami U question of fact.) * Am 1960 
Pat 420 (421)) 1960 BUR 148 (DB). 

(Benami transaction — Question of 
benami Is question of fact) ® Am 1960 
Punj 575 (578) (DB). (Benami — Cannot 
be raised in second appeal.) ® (1959) 
1 Orissa JD 377. (Benami — . Con- 
current findings of fact — In common 
parlance, it is often said that the ques- 
tion of benami is a question of fact — 
The fact, however, is that a question of 
benami is one of mixed law and fact, 
and accordingly a finding thereon is open 
to review.) 


[See however AIR 1969 Orissa 67 
(69): 36 Cut LT 98. (Plea of “benami” 

— It is mixed question of law and fact 

— Cannot be raised for first lime in 
second appeal.) 

33. Slate of mlnd^ aequiescenee, good 
faith, consent, intention, negligence, wdful 
neglect, mlseondnct, reasonable care, 
reasonable and probable cause and 
waiver. — (I) The stale of mind of a 
person is a fact und a question relating 
thereto is a question of facL AIR 1950 All 
202 (204) • AIR 1944 Cal 4 (12) (DB) • 
AIR 1935 Cal 168 (174): 61 Cal 1005 

(DB) * ILP (1967) 2 Punj 804 • 1967 
Raj LW 413 * 1963 Cur U 66 (Punj). 
(Finding on question whether person 
executing will was of competent under- 
standing when he executed the will — 
Finding is one of fact — High Court 
cannot interfere in second .appeal.) * .AIR 
1960 Raj 219 (221): ILR (1960) 10 Raj 
360 (DB). 


(2) A finding as to the intention, or 
state of mind of a person, or his good 
or bad faith or a finding as to mis- 
representation or the fraudulent nature 
of a transaction, or the position to domi- 
nate the will in case of undue influence, 
or a finding as to notice, or consent or 
knowledge or wilful default, is a finding 
of fact and will not be Inteifered with 
in second appeal unless the inferences 
are not warranted by the facts from 
which they are drawn. AIR 1958 Bom 
426 (427): ILR (1958) Bom 372 (DB). 

(Bona fldes.) * AIR 1968 Pimj 190 (199, 
20(H: ILR (1958) Punj 481 (DB). (Utters 
Patent Appeal Finding of undue influ- 
ence. Am 1937 Oudh 254, Dissented 
from.) * AIR 1057 Andh Pra 1041 (1041). 
(Genuineness of lease.) * AIR 1957 Andh 
Pra 781 (784). (Misrepresentation.) * AIR 
1967 Tripura 1 (4). (Fraud.) • 1967 All 
L Jour 436 (436). (Notice.) « ILR (1956) 
1 Gal 160 (152). (Collusive transaction.) 
■ AIR 1956 Madh B 25 (27): ILR (1956 
Madh B 13 (DB). (Intention.) * Ain 

1952 Pat 98 (98). (Do.) • Am 1949 Cal 
661 (663). (Do.) • AIR 1943 Mad 369 
(370). (Do.) • AIR 1940 Oudh 324 (326): 
16 Luck 586 (FB). (Do.) • AIR 1938 PC 
34 (35): ILR (1938) Mad 551: 65 Ind 

App 93: 32 Sind LR 328. (Do.) * AIR 
1936 Rang 256 (260): 14 Rang 242 (FB). 
(Do.) • (1966) 8 Sau LR 110 (116). 

(State of mind.) • (’44) AIR 1944 Nag 
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232 (234): ILR (1944) Nag 698. (Do.) • 
AIR 1936 Lah 685 (687). (Do.) * AIR 

1938 PC 91 (97). (Do.) • AIR 1952 Bom 
106 (113): ILR (1952) Bom 226 (DB). 

(Good or bad faith.) ♦ AIR 1948 Nag 
367 (369): ILR (1948) Nag 506. (Do.) • 

AIR 1946 Sind 14 (15): ILR (1945) Kar 
293 (DB). (Do.) * AIR 1916 Lah 232 

(233): 1916 Pun Re No. 75 (DB). (Do.) 

* AIR 1934 Pat 121 (122) (DB). (Do.) • 

AIR 1921 Mad 198 (199) (DB). (Misrepre- 
sentation.) ♦ AIR 1923 Cal 165 (165) 

(DB). (Do.) • AIR 1926 Mad 39 (39. 40). 
(Do.) * AIR 1935 Bom 326 (327): 59 

Bom 502. (Do.) ♦ 1956 Andhra WR 771 
(772). (Fraudulent transaction.) * ILR 
(19.55) Cut 163 (166). (Do.) • AIR 1952 
Ajmer 43 (1) (43). (Do.) ♦ AIR 1952 Mys 
47 (51): ILR (1952) Mys 151 (DB). (Do.) 

♦ AIR 1919 PC 39 (41). (Do.) * AIR 1932 

PC 89 (90): 5» Ind App 147: 7 Luck 64. 
(Do.) • AIR 1950 Nag 71 (75): ILR 

(1950) Nag 105. (Do.) • AIR 1955 Cal 

21 (22) (DB). iNolice.) • 1956 Raj LW 
238 (239). (Do.) • (1956) 59 Cal WN 

430 (432). (Do.) • AIR 1952 Pat 434 

(434). (Do.) • AIR 1950 Cal 467 (469)j 
ILR (1951) 2 Cal 143 (DB). (Do.) • AIR 
1932 All 640 (542): 54 All 557 (DB), 

(Do.) • 1955 Andh LT (Civil) 382 (384). 
Consent or knowledge.) * (1955) 34 Pat 

156 (160) (DB). (Do.) • AIR 1954 Orissa 

219 (220): ILR (1954) Cut 256 (DB), 

(Do.) • 1955 AMLJ 101 (103). (Wilful 

default.) • AIR 1950 All 202 (204). (Infer- 
ence not warranted by fact — Finding 
will be interfered with in second appeal.) 

• AIR 1933 Lah 458 (459). (Do.) • AIR 

1938 Pat 147 (148). (Do.) • AIR 1968 

Mad 256 (258): (1968) 1 Mad LJ 513. (Sale 

whether fraud on creditors — Normally 
a (pieslion of fact.) • (1967) 8 Guj LR 
766 ♦ AIR 1967 Guj 7 (11): (1965) 6 Guj 
LR 893. (Promissory note — Negotiabi- 
lity — Intention as to — Is a Question 
of fact and cannot be revised In second 
appeal.) * AIR 1965 Mad 337 (338): 77 
Mad LW 683. (The Question whether an 
ilienalion was in fraud of creditors or 
not is a pure Question of fact a finding 
UDon which is conclusive in second ap- 
oeal ) (1965) 67 Pun LR 1021. (Finding 
about 'due diligence' in Section 14, Limi- 
tation Act (1908), is flnd-ng of fact and 
caimol be interfered With in second ap- 
Ma! ) • AIR 1964 Pat 452 (457, 458) • 
1963 Raj LW 90: ILR (1963) 13 Raj 458. 
(In a suit for eviction of a tenant on the 
ground of personal need of the land- 
lord, the (Tuestion whether the disputed 
premises are reasonably and bona fide 
reQuired by the landlord, for his per- 
sonal use Is essentially one of fact.) • 
AIR 1901 Pal 76 (78). (Finding as 

to fraud.) • AIR 1901 Punj 299 (301). 
CBona ftdes' — Finding on Question — 
High Court will not in appeal 

review the evidence.) • AIR 1969 Ker 
237 (239): 1968 Ker LT 1062 (DB). (The 
presence or absence of Rood laitb and 


due dihgence is a Question of fact 
to the extent it is not canvassed in the 
Court below it is not open to the party 
to raise it for the first time in appeal.) 

LBut see AIR 1938 Lah 704 (706). 

(Question whether party acted in good 
faith within the meaning of Section 14, 
Limitation Act, on facts found by lower 
Appellate Court is mixed Question of law 

1937 Oudh 254 (255, 

256) (DB). (Finding that bond was exc^ 
cuted owing to undue influence is one 
of law being a legal inference from the 
facts of the case — • Submitted not cor- 
rect.)] 

[See however AIR 1968 Mad 362 (3651 1 
11968) 1 Mad LJ 1.] 

(3) The Question whether a transac- 

tion is collusive is one of fact. AIR 1945 
Pesh 28 (28) * (1939) 41 Pun LR 462 
(466) (DB) • AIR 1933 Cal 18 (22). 

(Finding that certain compromise decree 
was brought about collusively and frau- 
dulently is Question of fact •— Not pro- 
per to set a.side such finding in second 
appeal.) 

(4) The Question as to the existence 
of malice is one of fact. AIR 1953 All 
302 (306) (DB) • AIR 1952 Sau 16 (17) 

• AIR 1952 Sau 9 (9) • AIR 1951 Raj 
160 (160): ILR (1951) 1 Raf 78 • 1950 
All L Jour 44 (46) • AIR 1947 Mad 236 
(236) • AIR 1938 PC 91 (97) • AIR 1934 
Lah 907 (908) * AIR 1960 Orissa 29 
(33): 25 Cut LT 366. 

[But see AIR 1939 Pat 13 (14).3 

(5) The Question whether the facts 
alleged are sufficient to constitute undue 
influence, duress or coercion is a Ques- 
tion of law but the Question whether the 
facts alleged existed is one nf fact. AIR 
1954 Mad 213 (214) • AIR 1959 Madh 
Pra 11 (12): 1958 MPLJ 648. (Ordinarily 
the finding of fact on the Question of 
fraud would be concluded in second ap- 
peal, but where the lower Courts com- 
mit an error by excluding from consi- 
deration the circumstantial evidence al- 
together the High Court would be justi- 
fied in interfering with the finding.) 

[See also AIR 1953 Sau 68 (55) .J 

(6) Questions of waiver, acquiescence 
and estoppel are not questions of fact 
but inferences of law from facts proved 
and are, therefore, open to examination 
m second appeal. AIR 1955 Cal 504 (596) 

• (1951) 4 Sau LR 71 (72) • AIR 1949 

Aimer 2 (5) • AIR 1929 Cal 437 (439): 
66 Cal 201 (DB) • (1899) 21 All 496 

(604); 26 Ind App .58 (PC) ♦ AIR 1926 
Cal 288 (289) • AIR 1926 Nag 416 (422) 

• AIR 1917 Mad 47 (49) • (1913) 37 Bom 
480 (483) (DB) • (1903) 27 Bom 1 (13) 
(FB) • (1966) 70 Cal WN 135. (Question 
of fact and question of law — Question 
of consent is not always a question of 
fact — It becomes a question of law 
when it is to be inferred from facts.) * 
AIR 1065 Pat 489 (490): 1965 BLJR 420 
(DB). (Question as to whether the other 
co-sharers had given any consent or not 
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was a mixed question of law and fact 
which could not be considered in second 
appeal.) 

[See aUo Madh BU 1955 HCR 522 
(528).] 

[But see AIR 1936 Lah 159 (161) 

(DB) * AIR 1958 Mys 10 (11): ILK 

(1957) Mys 72 (DB). (Waiver is a ques- 
tion of fact.) ♦ AIR 1919 Oudh 384 (385) 

• AIR 1915 All 255 (256): 37 AU 350 
(DB).] 

(7) The question of negligence is a 
question of fact, AIR 1945 PC 168 (169): 
72 Ind App 206: ILR (1946) Mad 73: 
ILR (1945) Kor (PC) 310 • AIR 1953 
Mad 726 (726) • AIR 1920 PC 88 (90) • 
AIR 1933 All 214 (215) * AIR 1927 Mad 
443 (444) (DB) • AIR 1924 Lah 594 (594) 

• AIR 1936 Pat 84 (85) * AIR 1967 Mad 

818 (322): (1966) 2 Mad U 226 • 
(1966) Cur LJ 817: 31 FJR 131 * AIR 
1961 Pat 301 (301): 1901 BLJR 132 

(DB). (Suit against Railway — Finding 
as to defective packing of goods or as 
to negligence or misconduct by Railway 
administration — Finding is one of fact 
— No interference in second appeal.) 

[See AIR 1943 Nag 252 (253): ILR 

(1943) Nag 577 • AIR 1936 AU 771 (775): 
68 All 771 (DB).] 

[See also AIR 1933 AU 158 (159) 

(DB).] 

(8) Whether an inference as to the 

negUgence is warranted by the facts is 
a question of law. AIR 1949 Pat 110 
(111) (DB) • AIR 1932 AU 139 (139) 

(DB) • AIR 1937 Mad 472 (474) • 

AIR 1969 Mys 8 (10): (1968) 2 Mys LJ 
42 • AIR 1963 Pat 316 (317). (Finding 
on negligence arrived at without consi- 
dering aU materials on record • — Not 
binding and conclusive in second appeal.) 

[See AIR 1935 Mad 81 (86) (DB).] 

(9) Where there is a special legal 

aUpiiUcance attached by statute to the 
word '^negligence” the question whether 
there has been such negligence is a ques- 
Uon of law. AIR 1921 AU 314 (316):^ 43 
AU 29 (DB) • AIR 1924 AU 613 (613) 

(DB) • AIR 1928 Lah 774 (776): 10 Lah 
360 (DB) • AIR 1928 Lah 837 (838): 10 
Lah 329 (DB). 

(10) The legal standard of reasonable 

care required by Section 151 of the Con- 
tract Act, or by Section 41 of the Trans- 
fer of Property Act, is a question of law. 
AIR 1924 Cal 92 (95) (DB). (Section 151, 
Contract Act.) • AIR 1952 Nag 106 (109): 
ILR (1953) Nag 684. (Section 41, T. P. 
Act.) • AIR 1949 Cal 666 (673) (DB). 

(Do.) • AIR 1948 Mad 320 (322) (DB). 

(Do.) • AIR 1927 AU 168 (159) (DB). 

(Do.) (Mixed question of law and fact.) 

[But see AIR 1940 Pat 480 (481) (DB) 
* AIR 1027 Nag 41 (42). (Section 41, 

T. P. Act.)] 

(11) The question of laches is a mixed 
Question of law and fact as the Infer- 
unce of laches based upon finding s of 


fact is an inference of law. AIR 1956 
Pat 63 (54). 

(12) The question whether the pro- 
cess-ser\'er had allixed the summons alter 
using all due and reasonable diligence to 
lind the parly to be served is one of 
lact. AIR 1952 Pal 05 (05. 66) (DB). 

(13) Whether misconduct can be in- 
ferred from a set of tacts is n question 
of law, AIR 1936 Pal 68 (69) • AIH 1955 
Madh B 70 (74) (DB). 

[See aUp AIR 1952 Pat 435 (4.37) 

(DB).] 

(14) The question of the existence or 

otiiervv’ise of reasonable and pmbable 
cause tor the doing of a Uhng is a ques- 
tion of fact AIR 1956 Andhra 174 (176) 
♦ AIR 1955 Mad 562 (567) * AIR 1953 

Madh B 269 (270) ♦ AIR 1952 Sau 16 

(17) • AIR 1952 Sau 9 (9) • AIR 1951 
Raj 160 (160): ILR (1951) 1 Raj 78 • 
(1901) 25 Bom 332 (336) (PC) • AIR 

1935 Bom 355 (356) • AIR 1933 Lali 263 
(264): 14 Lah 46. (It is a question ot 
fact.) • AIR 1939 AU 554 (557): ILR 

(1939) AU 424 (DB) * AIR 1959 Pal 490 
(497). (Bona tide belief of existence ot 
cause of action.) ♦ AIR 1959 Raj 37 
(40): 1958 Raj LW 434. (The question 
of want of reasonable and probable 
cause in a suit for malicious prosecution 
is not altogether a question of fact) 

[See also AIR 1946 AU 204 (210): ILR 
(1945) AU 685 (DB).] 

[But see AIR 1916 Pat 174 (175): 1 

Pat L Jour 149 • AIR 1932 Pat 91 (92): 
10 Pat 842 • AIR 1939 Pal 13 (14) • AIR 
1932 Lah 183 (185) * AIR 1935 Lah 765 
(767): 17 Lah 190 (DB).] 

(15) The question whether Ihe proved 
facts warrant the inference of a reason- 
able and probable cause is one of law. 
AIR 1942 Lah 94 (95) • AIR 1940 Oudh 
320 (322): 15 Luck 404 • (1001) 24 Mad 
549 (552, 653) (DB) * (1901) 26 Cal 591 
(593) (DB) * AIR 1930 Cal 392 (396): 57 
Cal 25 « AIR 1933 Nag 23 (26): 28 Nag 
LR 312 • AIR 1932 All 386 (389) (DB) • 
AIR 1939 Mad 783 (786). 

[See also 1946 Jaipur LR 416 (417) 

(DB) • AIR 1944 Cal 4 (11) (DB) • AIR 
1932 Mad 601 (603).] 

[But see AIR 1947 Mad 236 (236). 

(AIR 1939 Mad 783, Not foU.)] 

(16) Whether the plaintiif is entitled 

to the deduction of period during which 
the suit remained pending in Uie trial 
Court depends on the question whether 
the suit was prosecuted in good faith 
which is a question of fact and if the 
lower appellate Court decided it in 
favour of the plaintiiT after adverting to 
the evidence bearing on it the question 
cannot be allowed to be raised in 
second appeal. AIR 1959 Cal 78 (81): 

1958 Cal LJ 199 (DB). 

(17) Whether there was due diligence 
Is a question of fact. AIR 1950 Nog 37 
(38): 61 Cri LJ 427: 1950 Nag LJ 384. 
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(18) Forgery, finding as to — Finding 
of lower appellate Court that the cheque 
was forged based upon expert and other 
evidence is not open to challenge in 
second appeal. AIR 1961 Punj 571 (672). 

34. Existence of liability. — (1) Ques- 
tions relating to the existence of liability 
depend upon principles which are gene- 
rally principles of law. Consequently, 
such questions involve questions of law. 
(1906) 33 Cal 1047 (1061): 33 Ind App 
106: 2 Nag LR 130 (PC) • AIR 1928 Cal 
123 (124) (DB) * AIR 1930 Cal 816 (816): 
58 Cal 585 (DB). 

35. Existence of custom. — See Note 15. 


36. Status. — (1) Where the question 
of status depends upon certain legal 
conditions being made out, it is a ques- 
tion of law. AIR 1952 Punj 284 (286) 
(DB) * AIR 1951 Pat 190 (194) (DB) ♦ 
AIR 1951 Raj 136 (137) (DB) • AIR 1926 
Cal 1238 (1239) (DB) • AIR 1927 Pal 
209 (212): 6 Pat 698 (FB) * (1911) 38 
Cal 278 (281) (DB) • AIR 1925 Mad 
768 (768. 769). 


(2) Where the question of stat^ does 

not depend upon any legal condition be- 
ing made out, it is a question of tact. 

AIR 1952 SC 29 (37): 1952 SCR 241 • 

AIR 1958 Ker 178 (181): ILR (1958) Ker 
389 (FB). (Status as members of 

tarwad.) * AIR 1952 Pat 341 (349): 31 

Pat 446 (SB) • AIR 1957 Andh Pra 604 
(606) • AIR 1957 Madh Pra 238 (239) * 
AIR 1957 Pat 70 (72). (Whether person 

is Hinduised.) • (1958) 60 Pun LR 132 

(132) (DB). (Finding that a person has 
been appointed heir by another.) * AIR 
19.56 Hyd 131 (132): ILR (1966) 1 Hyd 
477 (DB) • AIR 1956 Sau 110 (111) • 

AIR 1955 Andhra 209 (211) • ILR (1955) 
Mys 241 (243) ♦ ILR (1966) Punj 653 
(560) (DB) • 8 Sau LR 240 (241) • AIR 
1954 Bhopal 3 (4) • AIR 1954 Mad 218 
(220) • ILR (1954) Madh B 166 (168) • 
(1955) 8 Sau LR 146 (149) • AIR 1953 
Nag 19 (19) * AIR 1951 Raj 136 (137) 

(DB) * 1951 Raj LW 160 (163) • AIR 

1953 Madh B 242 (242) • AIR 1963 Pat 
316 (316) * 1953 BLJR 447 (449) ♦ ILR 
(1954) Cut 140 (143) • AIR 1952 All 191 
(192) • AIR 1952 All 427 (427) • AIR 

1962 Bom 327 (340): ILR (1952) Bom 
795 • AIR 1952 Cal 263 (254): ILR (1951) 

2 Cal 263 • 1961 Raj LW 123 (124) ♦ 

AIR 1940 Pat 310 (310): 19 Pat 382 

(DB) • AIR 1926 PC 49 (60, 61): 52 Ind 
Aop 83: 48 Mad 254 • AIR 1936 Pat 129 
(m) (DB) • AIR 1935 Bom 333 (336) 

• AIR 1938 Cal 724 (728) (DB). 

[But see AIR 1934 Nag 13 (14).] 

(3) Where the principles of law ap- 
plicable to the question of status have 
been misconceived, or where there has 
been a misapprehension of the evidence, 
or an entire misconception of the real 
question that has to be tried, there will 


be an error of law. AIR 1926 Nag 389 
(390): 24 Nag LR 68. (Principles of law 
misconceived.) • AIR 1967 Tripura 8 (9). 
(Whether person is permanent licensee.) 

* AIR 1934 Nag 44 (46). (Misapprehen- 
sion of evidence.) • AIR 1934 Pat 48 
(49) (DB). (Do.) • AIR 1925 Nag 234 
(287). (Misconception of question.) 

(4) The question whether a certain 
wom^ is a public prostitute’ within the 
meaning of a particular enactment (e. g.« 
Section 152 (2) of the Punjab Municipal 
Act), is a question of law. AIR 1926 Lah 
461^^(462} • AIR 1930 Lah 824 (826) 

^. Merger. — (1) The question as to 
whether there has been a merger of in- 
terest or not is a mixed question of law 
and fact. AIR 1927 CaJ 136 (139) (DB) 

♦ AIR 1918 Pat 651 (662) (DB). 

[See (1935) 39 Cal WN 694 (696).] 

[See also AIR 1942 Mad 716 (717).] 

38. Limitation. — (1) Questions of 
limitation are ordinarily mixed questions 
of law and fact. AIR 1956 Assam 85 
(95): ILR (1956) 8 Assam 51 (DB) • 
AIR 1927 Cal 30 (31) (DB) * AIR 1939 
R&ng 42 (44) (DB). 

[See AIR 1935 All 716 (717).] 

(2) The question whether the facts 
proved come within any provision of 
the Limitation Act is a mixed question 
of law and fact. AIR 1927 Pat 256 (256) 
(DB). 

(3) The following questions are ques- 
tions of fact: 

(i) Whether a plaintiff filed a prior suit 

in a wrong Court in good faith 
and conducted it diligently so as 
to secure exclusion of time under 
Section 14 of the Limitation Act. 
AIR 1950 Nag 37 (38); ILR (1949) 
Nag 743 * AIR 1946 Oudh 116 
(117, 118): 21 Luck 350 * AIR 
1927 Lah 909 (910). 

(ii) Whether a person bad attained 
maiority at any particular time. 
(1908) 31 Mad 540 (543) (DB) * 
(1907) 29 All 29 (32): 34 Ind App 
1 (PC). 

(iii) The time requisite for obtaining 
copies which has to be deducted in 
calculating the time for preferring 
an appeal. AIR 1918 Lah 29 (29, 
30): 1918 Pun Re No. 100 • AIR 
1922 Lah 423 (423). 

fly) Whether there is sufficient cause 
for extending time under S. 5 of 
the Limitation Act. (1955) 8 Sau 
LR 399 (400) • AIR 1931 All 28 
(28) (DB) • (1930) 123 Ind Cas 83 
(83) (Lah). 

[See AIR 1930 Lah 1068 (1070) * AIR 
1930 Oudh 184 (184).] 
fv) Whether the legal representatives 
of a deceased party were joined 
within time. AIR 1953 Assam 206 
(206): ILR (1952) 4 Assam 367 
(DB). 

fir) Whether there were acknowledg- 
ments other than the one producM 
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in suit. ILR (1955) 6 Raj 793 
(806). 

(4) Whether a certain pa>'ment and 
an endorsement amount to tui acknow- 
ledgment within Section 19, Limitation 
Act, is a guestion of law. AIR 1957 Andb 
Pra 445 (447). 

(6) Erroneous finding as to sulTiclency 
of cause for delay in filing appeal after 
accepting facts alleged — It is an error 
of law which could be corrected in 
second appeal. AIR 1969 Al 21U (213). 

50. Existence of legal necessity lor, 
and binding nature of transaction. — (1) 
The question of legal necessity for an 
alienation is ordinarily a question of 
fact. AIR 1956 Bhopal 66 (69) * 1958 
B:er U 396 (402) • AIR 1954 Bom 311 
(312); ILR (1954) Bom 686 • ILR (1954) 
Cut 140 (143) • ILR (1953) Pimj 333 
(336) (DB) • AIR 1950 Mad 560 (561) • 
(1948) 63 MvsHCR 69 (01) (DB) • (’48) 
AIR 1948 Nag 170 (172) ♦ AIR 1943 All 
63 (64); ILR (1943) All 171 (DB) * AIR 
1943 Cal 203 (204) (DB) • AIR 1936 Pat 
276 (278) (DB) • ILR (1964) Cut 298. 
(Question whether sale was for legal 
necessity or not Question is pure ques- 
tion of fact which has to be delermincd 
on basis of evidence on record.) * AIR 
1959 Pat 657 (559): 1959 Pat LR 152. 

(Overruled on another point in AIR 1963 
Pat 277 and AIR 1962 Pat 436.) • AIR 
1961 Pat 416 (418): 1061 BUR 137. 

(Finding by lower appellate Court that 
deeds of agreement were neither for 
legal necessity nor for benefit of estate 
Findings based on proper considera- 
tion of evidence cannot be reversed.) • 
AIR 1960 Mys 260 (261): 38 Mys U 476. 

[See AIR 1936 Pat 426 (428).] 

[Sec also AIR 1950 Cal 368 (369) 

(DB)J 

(2) When the application of any 
principle of law is in question, the ques- 
tion of legal necessity for an alienation 
wilt be a question of law. AIR 1949 Oudh 
§7 (87) • AIR 1925 Oudh 667 (557): 27 
Oudh Cas 329 • AIR 1927 Lah 896 (897) 

• air 1936 Pal 276 (279, 280) (DB). 

(3) The propriety of the inference 
drawn from facts is always a question 
of law and can be examined in second 
appeal. AIR 1926 Nag 332 (333). 

(4) The question whether a guardian 
vas justified in entering into u compro- 
mise on behalf of a minor Is one of 
fact. AIR 1925 Mad 1285 (1287) (DB). 

(6) The question of the sufficiency of 
Potice in connexion with an objection 
^at an award is not binding is question 
of fact. AIR 1927 Cal 619 (621) (DB). 

(6) The question whether a family 
arrangement, or an alienation by the 
guardian is binding on a minor, is a 
^estion of fact. AIR 1921 Lah 291 (291) 
]"*})• (Family arrangements.) • AIR 
1951 Simla (Punj) 297 (300). (Alienation 
*>y a guardian.) 


[See AIR 1934 1^ 329 (330). (Whe- 
ther guardian is justified in aUenating 
minor's property for necessity is mixed 
question of law and fact.) * AIR 1941 
Oudh 226 (228) (DB). (Do.) • (1906) 34 
Cul 36 (38) (DB). (Do.)j 

1 7) The existence of an antecedenf 
debl is also a question of tact AIR 1926 
Oudh 33 ( 33. 34). 

j8) A finding that an elder brother 
hud no uulhurity to bind his younger 
brother with a promise to pay a burred 
debl is one of fact AIR 1943 Ah 63 
(64); ILK (1943) AU 171 (DB). 

(9) 3on incurring debt — Father olive 
— Son, il had power to bind entire joint 
lumily — Question is one of facL /UR 
196U Cal 368 (369) (DB). 

40. Existence of nuisance. — (1) The 
following are the findings of fact; 

fi) A finding that no nuisance has 
been proved AIR 1925 Liih 424 
(424). 

(ii) A huding that a public lane has 
not been narrowed so as to cause 
damage to tbe residenb in the 
lane. .UR 1929 All 504 (505). 

(ill) A finding that a latrine is not 
likely to cause poUution to the 
water of a welL AIR 1926 Nag 
50 (50). 

(iv) A finding that a latrine would 
constitute a nuisance, AIR 1941 
Mad 650 (660). 

(v) A finding that water flowLug 

through a municipal drain into the 
plaintiff's lake is polluted and 
would cause injury to crops and 
fish. AIR 1941 All 78 (79): ILR 

(1941) AU 141 (DB). 

(vi) Whether a certain act is a pub- 
lic nuisance or not is a question 
of fact which ought to be pleaded at 
the earliest opportunity and cannot 
be allowed to be raised as a ques- 
tion of law at the stage ol the 
second appeal. AIR 1902 Mud 431 
(432): (1962) 2 Mad U 201. 

(2) A question whether certain proved 
facts establish a nuisance is a question 
of law. AIR 1943 Lah 306 (307). 

41. Interpretation and appUcobUlty of 
the law. — (1) The foUowing are ques- 
tions of law. 

(i) WheUier correct tests have been 

applied in determining the in- 
fringement of legal rights. AIR 
1914 PC 45 (47): 42 Cal 46: 41 

Ind App 180. 

(ii) Whether on the facts proved a re- 

Uef prayed for should be granted. 
(1913) 35 All 487 (498): 40 Ind 

App 182 (PC). 

(iii) Whether in the circumstances of 
a case an appeal lies. AIR 1914 
Cal 592 (594) (DB). 

(iv) What constitutes exclusion from a 
joint estate. AIR 1917 PC 77 (77). 

(v) Whether on estoppel arises on the 
facts found. AIR 1949 Nag 300 
(301): ILR (1949) Nag 224 (DB). 
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(vi) Whether the requisites for res 
judicata are proved. AIR 1933 Lab 
606 (609). 

(vii) Whether on the facts proved a 

person can be called a “tres- 

passer.” AIR 1916 Pat 381 (382): 1 
Pat L Jour 47, 

(viii) Whether the . occasion on which 
a libellous statement is alleged to 
have been made was a privileged 
one. AIR 1939 Pat 190 (193) (DB). 

(ix) Whether a particular section of an 

Act applies or not to the facts 
proved in a case. AIR 1951 SC 16 
(20): 1950 SCR 852 * AIR 1952 
Nag 106 (108): ILR (1953) Nag 
684 ♦ AIR 1942 Oudh 499 (501); 

18 Luck 484 (DB). 

[See (1913) 20 Ind Cas 363 (364) (DB) 
(Cal).] 

[See also AlR 1954 Pat 40 (40) (DB)J 

(x) Whether a stipulation in a deed is 
by way of penalty under S. 74 of 
the Indian Contract Act is a ques- 
tion of law. AIR 1921 Lah 212 
(213) • AIR 1925 Mad 84 (84). 

[See also AIR 1923 Mad 177 (179,)] 

(xi) Whether the cause or the reason 
alleged by the plaintur landlord to 
eject the tenant is “satisfactory’* 
within the meaning of the proviso 
to Section 10 of the Punjab Urban 
Rent Restriction Act, 1941. AIR 
1944 Lah 477 (479). 

(2) The following questions have been 
held to be mixed questions of law and 
fHCl* 

(i) Whether an alteration in a docu- 

ment is ‘material* or not, AIR 
1925 Nag 243 (244). 

(ii) What is the reasonable time for 
presentment for payment of a bill 
of exchange. AIR 1929 Lah 577 
(577): 11 Lah 34 (DB). 

(iii) "^niat are “necessaries within 
the mening of the term, under 
Section 68 of the Indian Contract 
Act. AIR 1924 Nag 360 (361). 

(iv) Whether there has been a proper 
investigation of a claim preferred 
under Order 21, Rule 68 of the 
Code so as to make an order 
therein binding on the claimant 
AIR 1917 Oudh 99 (100); 19 Oudh 
Cas 357. 

(v) Whether a deposit of decretal 
amount by an imregistered pur- 
chaser of a transferable under- 
tenure is sufficient under the Sale 
of Under-Tenures Act (VIII of 
1865). (1913) 20 Ind Cas 337 (339) 
(DB) (Cal). 

fvi) Whether there was a partnership 
as defined in the Contract Act 
AIR 1922 Nag 96 (97). 

(vii) Whether the parties, who are of 
non-Hindu origin, have been suffi- 
ciently Hinduised so as to attract 
provisions of the Hiodn Law 


in matters of inheritance and sue* 
cession. AIR 1956 Pat 123 (124). 

(viii) Question whether family or tribe 
of non-Hindu origin is governed 
by Hindu Law. AIR 1946 Pat 218 
(223): 24 Pat 727 (DB). 

(3) Where the law and its application 

are dear and the only question relates 
to facts and their proof, the flnHinp ^I 
be a Onding of fact. Madh BLJ 1956 
HCR 1023 (1025) * AIR 1958 Cal 85 (91) 
(DB) * AIR 1952 All 934 (935) ♦ AIR 

1946 Nag 131 (132): ILR (1946) Nag 
709 (DB) • AIR 1942 Pat 279 (281) (DB) 

* AIR 1922 Cal 429 (434): 49 Cal 477 

(DB). 

[See AIR 1926 All 1 (3}i 48 AU 126 
(DB)J 

[See also AIR 1931 Oudh 344 (344) 

(DB).3 

(4) There is no provision in the 
Kerala Act (13 of 1967) amending the 
Civil P. C. depriving then existing deci- 
sions of their finality or extending the 
operation of the Act U all pending 
second appeals. 1961 Ker LT 1142: 1961 
Ker LJ 712. 

(6) Kerala Act 29 of 1958 coming info 
force during pend<Jicy of appeal in 
lover appellate Court — » Appellant not 
raising plea regarding award of claim 
for improvements to her — Appel’ant 
held was not entitled to raise same plea 
in second appeaL AIR 1065 Ker 32 (35); 
1964 Ker LT 676. 


(6) While disposing of an appeal a 
court may take into consideration the 
change in law brought about by the 
Legislature after ihe decree appealed 
against AIR 1963 Orissa 130 (131, 132) 
(DB). 


42. Abandonment — (1) Abandonment 
is a question depending on the nature of 
evidence adduced in each case. (1910) 6 
Ind Cas 840 (841) (Lah) » AIR 1935 Cal 
80 (82): 61 Cal 937. 

(2) Abandonment ts lai^ely a question 
of fact m the sense that the lower Court's 
inference for or against abandonment 
will not ordinarily, be interfered with in 
second appeal. ILR (1954) Punj 719 (721) 
• AIR 1958 Andh IPra 99 (100). {Aban- 

donment of contract) • 1950 AU WR 16 
(18) * (1913) 20 Ind Ca 198 (199) (DB) 
(Cal) • AIR 1925 Pat 741 (743): 4 Pat 
838 (DB) • AIR 1928 Lah 924 (925): 9 
Lah 487 (DB) • AIR 1966 Assam 129 
(134) (DB). 


(3) Whether the facts found warrant 
the inference of abandonment wiU be a 
question of law. AIR 1930 Lah 215 (215) 
• AIR 1028 Cal 891 (891) (DB) * AIR 

1936 All 653 (554) • AIR 1935 Cal 80 
(82): 61 Cal 937. 


, (4) Waiver means an intentional relinq* 
uishment of a known right It implies be- 
ing conscious of one’s right and giving it 
up. AIR 1962 Andhra Pra 600 (505): (1962) 
2 Andh WR 71 (FB) • AIR 1966 Assam 
129 (133, 134): ILR (1966) 17 Assam 166 
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(DB). {Abandonment What constitutea 
— Finding that raiyat left the place 
without arranging for payment of rent 
is Question of fact ^ High Court will 
not interfere in second appeal,) 

43. Foreign law. — (1) What a foreign 
law is on any particular point is a ques- 
tion of fact AIR 1926 Mad 218 (219). 

44. Arqulsllion of easement and custo- 

mary rights ol privacy. — (1) A finding 
as to Uie acquisition of a right of ease- 
ment or as to the infringement thereof 
is a qruesUoD of fact AIR 1957 Madh Pra 
203 (204); ILR (1967) Madh Pra 106 • 
(1954) 7 Sau LR 146 (148) • AIR 1953 
Sau 39 (41) • AIR 1951 Sau 35 (37) • 

AIR 1947 Nug 175 (176); ILR (1947) 

Nag 254 » AIR 1946 Mad 168 (168) • 
AIR 1942 Cal 505 (507): ILR (1942) 3 
Cal 427 • AIR 1924 Lah 488 (489) * 
(1963) 2 Mys LJ 74. (Right of support 
to wall.) * AIR 1960 Pal 498 (499): ILR 
40 Pal 20 • AIR 1959 Raj 235 (239): 1959 
Raj LJ 400. 

[See also AIR 1935 Lah 346 (346) ■ 

AIR 1931 Mad 128 (131) (DB). (Infringe- 
ment) • AIR 1935 Lah 558 (559). (Do.)l 

(2) A questioii as to whether an ease- 

ment is one of necessity or as to whe- 
Uier a customary righi of privacy exists 
in a pairlicular p'uce or as to whether 
such right has been infringed is a ques- 
tion of fact AIR 1927 Mad 963 (963). 

(Easement whether of necessity.) * AIR 
1921 Sind 155 (156); 16 Sind’ LR 17. 
(Customary right of privacy.) • AIR 1954 

608 (609). (Infringement of customary 
right of privacy.) • AIR 1929 Oudh 535 
(536) (DB). (Do.) 

(3) The question whether there has 
been a substantial Increase in the ease- 
ment u one of tact (1955) 8 Sau LR 
250 (253). 

(1) The question whether a licence Is 
transferable or not is not a pure ques- 
Bon of law and In the absence of speci- 
fic plea in the trial Court, which alone 
can give the defendants an opportimi^ 
to meet it and adduce evidence, the con- 
tention cannot be allowed to be raised 
in second appeal. AIR 1969 Ker 23 (25). 

(6) Right of easement •— Enjoyment 
whether continuous and for reqnisile 
period — Question of fact — Not to 

^ second appeal AIR 
1064 Mys 214 (216): (1963) 2 Mys U 

471 • AIR 1966 Mys 124 (127). (Finding 
jy to^er appellate Court that defendants 
had been baling out water from picota 
from certain point for irrigating fields 
for about 30 years and had acquired 
prescriptive right on that basis is one 
Of fact — Finding based on considera- 
iion of evidence — Finding cannot be 
interfered with in second appeal.) 

Finding by lower appellate Court 
evidence produced, defen- 

lo ® prescripUve right 

w use water from a tank for irrigation 


purposes — Contention that flnHing was 
vitiated because there was no plea and 
no issue iramed with regard to Ease- 
ments Act — Held that on the evidence 
the provisions of the Easements Act 
were attracted to the case and if the 
lower appellate Court had adverted to- 
wards the same, it could not be said 
that there was any error of substantial 
nature so as to vitiate the finding — 
When once the provisions of an euact- 
meut are attracted, the Court is not 
absolved from its duty of following the 
clear provisions of law which are appli- 
cable to the case. AIR 1965 Mys 124 (127, 
128). 




(1) VViiere llie lacts are knowa, the ques- 
tion whether a Hindu son was ellectively 
represented in a former suit is an inter- 
ence of law from facts, and is Iherelore 
a quesUon of law. {'27) AIK 1927 Mad 
406 (408). 

[See however AIR 1957 Pat 174 (176) 
(DB j.J 

- (2) The question whether one heir of 
a tenant represents another or the ten- 
ancy, is a question of fact (1911) 10 Ind 
Cas 116 1116] (DB) (Cal) * AIR 1929 
Cal 28 (30). 

(3) Th* question whether in a rent 
reduction proceeding a tenant represents 
Hie whole body of tenanU. s a mixed 
QuesUon of law and fact AIR 1948 Pal 
463 1164); 26 Pat 692 (DB). 

[See however AIR 1952 Pat 61 (52).J 

Quantum of damages. — (4) The mea- 
sure ol damages awardable in a parti- 

^ question of fact AIR 
}?5o AB 694 (694) (DB) • AIR 1958 

19^2 Nag 

* air 1952 Sau 16 (18) • AIR 

H7 (149) • AIR 1946 Nag Nag 
392 (393) • AIR 1934 Pat 16 (18) • AIR 
1933 Nag 29 (30): 28 Nag LR 320 • 
(1909) 31 AU 333 (334, 336) (DB) * 

(1911) 9 Ind Gas 984 (985) (DB) (AU). 

[See also AIR 1945 PC 168 (169); 72 
tod App 206: ILR (1946) Mad 73; ILR 
(1945) Ear (PC) 310J 

[But see AIR 1914 Lah 63i (6341i 

1915 Pun Re No. 1] ‘ 

(4-a) Assault and battery — Damages — 
Assessment of — Question of fact AIR 
1967 Madh Pra 48 (49); 1966 Jab JL4 

[See also 1966 All U 317. (Suit for 
damages — Finding as to absence of rea- 
sonable cause is one of fact.)] 

[But see 1963 Mys U (Supp) 368J 

(6) Where the principle on which 
damages are to be assessed is involved. 

question of law. AIR 1946 Nafl 
(M*) * air 1958 Madh Pra 48 (61) 

property^ 

|o) Ihe quesUon of the market-value of 
a property is a question of fact atr 
1953 NaR 376 (376): ILR (1954) Nkg 1^ 

■ AIR 1929 Oudh 244 (246); 4^Luch 
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643 (DB) • AIR 1930 AU 363 (305) j 62 
AU 632 (DB). 

[See also ILR (1949) 1 Cal 444 (461) 

(7) The following have also been held 
lo be questions of fact: 

(i) Whether a caste was split up or 
not. AIR 1926 Bom 69 (701; 60 

Bom 124 (DB). 

fii) Whether two houses have a com- 
mon entrance. AIR 1926 Lah 257 
(258) (DB). 

(iii) Whether a person is the owner 
of a particular property. AIR 1953 
All 251 (253) • AIR 1926 Mad 1052 
(1053) (DB). ^ ^ ^ 

Civ) Whether a particular standard of 
measurement prevails in a parti- 
cular place. AIR 1918 PC 92 (93, 
94): 46 Cal 189: 45 Ind App 133 
* AIR 1921 Cal 220 (222) (DB). ^ 

(v) Whether certain lands appertain 
to one village or another. (’64) 
AIR 1954 Cal 90 (93) • AIR 1934 
Oudh 449 (450) (DB). 

(vi) Whether parties agreed lo a cer- 
tain decree being passed. AIR 
1929 Bom 68 (69) (DB). 

(vii) Question as to what portion of a 
property is mortgaged. AIR 1934 
All 152 (155): 66 AU 496 (DB). 

fviii) Whether a kotha was built 
within 12 years. AIR 1934 Lah 629 


(530) (DB), 

fix) Whether a partnership was dissolv- 
ed, AIR 1952 Bom 337 (340): ILR 
(1952) Bom 795 • AIR 1933 Pal 73 
(79) : 12 Pat 139 (DB) • AIR 1934 
Lah 657 (657) (DB) • AIR 1935 AU 
1008 (1010) (DB). 

fx) Question of non-access. AIR 1934 
Nag 124 (125) * AIR 1935 Lah 628 

(629, 630). . V , , 

(xi) Whether a certam unpublished 
manuscript was handed over to a 
party and whether it was improperly 
used bv him in breach of confid- 
ence. AIR 1933 PC 26 (27) (PC). 


(8) See also the following cases, for il- 
lustrations of what are questions of fact, 
AIR 1956 SC 693 (698) : 1956 SCR 451 i 
ILR (1956) Mys 162. (Question whether 
a particular proceeding was coUusive or 
not.) * AIR 1949 PC 30 (31). (Question 
whether certain words constituted libel is 
one essenliaUy for jury — Finding cannot 
he disturbed — But verdict must be one 
as would be reached by reasonable men.) 
• AIR 1958 All 363 (356) : ILR (1967) 2 
All 280 (FB). (Finding that the plaintiff 
hod an opportunity of showing cause 
against the charges which had been level- 
led against him is a finding on a ques- 
tion of fact.) • AIR 1958 Assam 34 (38) 
(DB) (Conclusion that the distribution of 
the accreted land made by the Revenue 
Authorities cannot be regarded as unrea- 
sonable or unequitable.) * AIR 1958 Madh 
Pra 413 (414) : 1958 Cri U 1486. (The 
whether the inquiry ii4 respect of 


a complaint against a Government servant 
was closed or not is a question of fact.) ■ 
AIR 1958 Pat 637 (638). (Benaml.) • AIR 
1968 Pat 434 (436): 37 Pat 658 (DB). (Do.) 

* 1958 Raj LW 867 (368). (Finding about 
payment of money by debtor, is not of 
fact.) • AIR 1957 All 396 (396). (Marzul- 
maut.) • AIR 1957 Andh Pra 968 (959). 
(That the goods were lost while in transit 
as result of robbery.) * AIR 1967 Andh Pra 
841 (843), (Inference that a particular 
amount paid to the decree-holder was not 
taken into account by the Court when the 
decree was scaled down.) » AIR 1967 Cal 
177 (178) (DB), (Findliig of benami.) • 
AIR 1957 Madh Pra 238 (239). (Fioding 
A« a Hindu widow, has remarried with B.) 

• AIR 1957 Madh Pra 84 (86): ILR (!967) 

Madh Pra 10 (DB). (A finding that the 
building which was being constructed was 
more than 20 feet in height from 
ground to the apex of the building.) * 
1957 Jab LJ 831 (832). (Where there was 
partition of house.) • AIR 1956 Bom 749 
(762) : ILR (1956) Bom 61 (DB). (Com- 
pany whether bogus or reaL) • AIR 1955 
All 192 (192) (DB). (Question whether the 
company did or did not obtain the appio- 
val of the Central Government to change 
its name as provided by suh-secti^ (4) 
of Section 11 of Companies Act) * 
AIR 1955 Cal 290 (290) (DB). (Question as 
to rate of salary.; * AIR 1956 Punj 63 
(64) (DB). (That trees were planted by 
ancestors of party.) • il966) 84 Pat 269 
(273). (Finding that person is resident of 
certain place.) * ILR (1956) 6 Raj 412 
(417). (Question wheth^ tne workman 
was forbidden to go to the site by the 
Master or his Circle Manager.) * AIR 1954 
Raj 26 (28) : ILR <1951) 1 Raj 558. (Find- 
ing as to genuineness of signature.) * 
AIR 1954 Trav-Co 392 (894) (DB). (As 
to how much land is required for the 
plaintiff for building a residential house 
is a question of fact.) * AIR 1956 Madh 
B 195 (196). (Whether certain place is re- 
quired for shop, or for business or for re- 
sidence.) * AIR 1953 Mad 864 (855). (Whe- 
ther prevailing rent in respect of suit 
lands is the cropwar rate.) * AIR 1953 
Nag 337 (3^). (Finding that a particular 
amoimt was offered cjid was reused.) * 
AIR 1953 Punj 191 (192) (DB). (Fin^ 
as to when marriage took place.) * AIR 
1952 Assam 5 (10) : ILR (1951) 3 Assam 
332 (DB). (Question whether property it- 
self or right, title and interest of judg- 
ment-debtor is sold in execution.) • AIR 
1952 Mad 377 (384) (DB). (Finding on 

question of substantial injury due to irre- 
gularity in execution sale.) * AIR 1952 
Mvs 47 (51) : ILR (1952) Mys 161 (DB). 
(That execution sale was vitiated by 
fraud and irregularity.) • AIR 1952 Nag 
103 (104). (That the house was built in 
certain year.) * AIR 1952 Pat 426 (427). 
(That there was no reclamation of land.) 

• AIR 1952 Trav-Co 148 (149) : 1950 Trav- 
Co LR 235 (DB). (Whether grant is for 
future service ^ Whether grantee's family 
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has become extinct.) * AIR 1951 All 578 
(579) (DB). (Question whether particular 
locality forms part of a particular mohallu.) 

* AIR 1951 Cal 269 (271); ILR (1951) 2 

Cal 76. (What is reasonable notice.) • AIR 
1950 Mad 586 (590) (DB). (Whether parti- 
cular grant comprised both Kudiwaram 
and Melwaram or only Melwaram.) • AIR 
1950 Pat 391 (391) (DB). (Question whe- 
ther person is interested in tenure.) * 
1950 Bur LR (SC) 113 (118). (When and 
by whom document was presented for 
registration.) * AIR 1968 SC 615 (618) : 
(1968) 2 SCR 117. (Proceedings under 
Land Acquisition .Act (1894) — Question 

as to mala fides of Government or the Gov- 
ernment having misused its power or 
having acted in fraud of statute is entire- 
ly a question of fact — Concurrent find- 
ing on that question by Trial Court and 
District Court — High Court observing 
that ‘prima facie' there is no reason to 
differ from findings made by lower Courts 
— Held, that by expression ‘pfima facie’ 
High Court meant that finding being con- 
current was binding on it and that no con- 
tention as to finding being perverse having 
been urged there was not even a prima 
facie case to justify re-opening of that 
finding — Hence allegation as to mala 
fides or abuse of power by Government 
was conclusively negatived and it could 
not be canvassed in appeal before Supreme 
Court.) • AIR 1966 SC 1953 (1955) : (1965) 
3 SCR 708. (Instalment decree with a de- 
fault clause — Question whether its be- 
nefit is waived by the decree-holder is one 
of fact and cannot be raised for the first 
time in second appeal.) * AIR 1966 SC 902 
(904) : (1966) 2 SCR 918. (Question of 
valuation of property is one of fact — 
High Court not entitled to go into it in 
second appeal.) * AIR 1963 SC 1890 (1892): 
(1964) 3 SCR 186. (Public purpose — De- 
claration of Government — Colourable 
exercise of power — It is question of fact.) 

* AIR 1969 Bom 40 (46) : 70 Bom LR 
195 (DB). (Date of institution of suit — 
Concession regarding the date on which 
plaintiff lodged the plaint in a suit in ac- 
cordance with Rules 104 and 105 of Bom- 
bay High Court Original Side Rules — 
Held that concession related to question 
of fact and was binding on party in second 
appeal.) « AIR 1969 Mad 257 (260). (Find- 
ing as to non-reconstitution of firm after 
its dissolution is one of fact.) * AIR 1969 
Mys 222 (224) : (1968) 2 Mys LJ 581 (DB). 
(Finding as to service of notice under S. 6 
Mysore Motor Vehicles (Taxations on 
Passengers and Goods) Act (1961) is a 
finding of fact.) • (1968) 1 Andh WR 429. 
(Whether a will is properly attested or 
not is a question of fact and point cannot 
be raised for first time in second appeal.) 

* AIR 1968 Cal 391 (394) (DB). (Claim 

referred to arbitrators — Question whe- 
ther^ items of claims included later for 
consideration by arbitrators fall within the 
scope of entire claim — Is one of fact.) • 

[Vol. 2.] 3 A. M. 71 


AIR 1968 Delhi 79 (80| (DB). (Findings 
about impotency at the lime of the mar- 
riage and of its continuance unli! institu- 
tion of proceedings are essentially find- 
ings of tact, primarily based on <iral evi- 
dence.) • AIR 1968 Mys 288 (293) : 12 
Law Rep 580. (Question whether a daugh- 
ter claiming maintenance under the Hindu 
Maintenance .Act (1956) has any earnings 
out of her own properly is a question of 
fact.) * AIR 1968 Orissa 36 (38) : 33 Cut 
LT 974 : 1968 Cri LJ 336. (Transfer whe- 
ther genuine or benami — Finding can- 
not be assailed in second appeal.) • (1968) 
34 Cut LT 890. (Finding that alleged adop- 
tion of defendant is not proved is one of 
fact — Finding on consideration of en- 
tire evidence is binding in second appeal.) 
• AIR 1968 Pal 222 (224) (DB). (Ques- 
tion whether a person is a money lender 
is a question of fact.) * .AIR 1968 Pal 496 
(500) : 1969 BL.IR 208 (DB). (Execution of 
gift deed by Purdanashin lady — Thai 
she had independent advice and under- 
stood effects of transaction are questions 
of facts and cannot be raised in second 
appeal.) ♦ 1968 BLJR 74 (DB). (Construc- 
tion of a document is a question of law — 
But construction in the light of evidence 
of the circumstances and conduct of par- 
ties is one of fact.) * 1968 BLJR 143 (DB). 
(Finding as to validity of marriage arriv- 
ed at bv first appellate Court affirmed bv 
single Judge of High Court after consider- 
ing entire evidence — Finding cannot be 
rever.sed in Lctlcrs Patent Appeal.) ♦ AIR 
1968 Tripura 5 (10). (Finding as to exis- 
tence of agreement set up by defendant — 
Finding is one of fact.) • .AIR 1967 All 
488 (489. 490) : 1967 All LJ 8 (DB). 

(Question of adoption, i.e., whether cer- 
tain person was adopted son of another, 
cannot he challenged in Second Appeal 
because therein no question of law is rais- 
ed.) * AIR 1967 All 423 (425). (Finding 
as to whether a custom which would dis- 
place opc-ralion of personal law governing 
a Hindu Widow's right to 5Ucccssion on 
re-marriage, has been established is a 
question of fact.) ♦ AIR 1967 All 278 (280). 
(Status of the plaintiff under an agree- 
ment — Is a question of fact.) * 1967 All 
LJ 371 : ILR (1967) 2 AU 49. (Whether a 
letter was received or not by particular 
person is question of fact.) * AIR 1967 
Andh Pra 64 (65) : (1967) 1 Andh LT 

104. (Finding of lower appellate Court as 
to maintenance of accounts in usual course 
of business — Finding cannot be interfer- 
ed in second appeal.) * AIR 1967 Cal 255 
(2551. (Ejectment suit — Whether pre- 
mises were required by owner for own use 
is question of fact — Finding cannot be 
interfered with in second appeal.) • AIR 
1967 Mad 404 (408) : (1967) 1 Mad LJ 
96 • (1967) 11 Law Rep 469 (Mys). 

(Finding as to genuineness of will is 

one of pure fact — Finding is binding in 
second appeal.) • AIR 1967 Orissa 57 
(58) (DB). (That certain person is adopt- 
ed son of another is finding of fact and 
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ScctioDs lOO-iOl — Note 45 (coold*) 
is concluded in second appeal.) * AIR 1967 
Pat 93 (94) ♦ AIR 1967 Punj 328 (329) : 
68 Pun LR 866. (Finding that an 
admission made by one of the parties 
is erroneous and Ihe finding that such 
parly is tenant ut land in dispute 
arc pure findings of fact — Such find- 
ings arc binding in second appeal.) 

• (1967) 69 Punj LR (D) 260. (Question of 
bona fide requirement of landlord is one 
of fact.) * 1967 Raj LVV 199 : ILR (1966) 
16 Raj 1140. (Question as to whether pro- 
perty has been resumed by the Slate 
under the Rajasthan Land Reforms and 
Resumption of Jagirs Act 6 of 1952 is a 
question of fact.) * AIR 1967 Raj 251 
(253) : 1967 Raj LW 509. (Finding as to 
surrender of land and execution of receipt 
and rent notes are pure findings of fact.) 

• 1967 Raj LW 51 (54). (Finding that the 
guardian had not borrowed the money for 
benefit of minors is a finding of fact.) * 
1966 All LJ 909 : 1966 All WR (HC) 698. 
(Finding as to 'A' being the mother of 
'B' — No interference in second appeal.) * 
AIR 1966 Andh Pra 240 (243) : (1965) 1 
Andh WR 233. (Madras Pawn Brokers Act 
(23 of 1943), S. 2 (8) — Existence of 
pledge — Question of fact — Concurrent 
finding is binding in second appeal.) • AIR 
1966 Andh Pra 197 (200) : (1965) 2 Andh 
WR 457 (DB). (Finding that suit temple 
is public temple and suit properties be- 
long to the deity and not to defendant 
warranted by evidence on record — Find- 
ing cannot be interfered with in second 
appeal.) • AIR 1966 Assam 56 (58) (DB). 
(Finding that facts failed to prove that 
landlord was prevented by fraud from en- 
forcing his right in court of law — Find- 
ing is one of fact and cannot be interfered 
with in second appeal.) • (1966) 68 Bom 
LR 891 : 1966 Mah LJ 446. (Onerous nature 
of agreement — Purely a question of fact 
— Cannot be raised for the first time in 
second appeal.) * AIR 1966 Madh Pra 318 
(320) : 1966 Jab LJ 1133. (Question of 
plaintiff being bona fide purchaser for 
value and without notice is question of 
fact — Finding of lower appellate court 
based on appreciation of evidence — Find- 
ing is binding in second appeal.) • AIR 
1966 Madh Pra 207 (209) : 1965 Jab LJ 
905. (Landlord and tenant — Question of 
genuine need either for residential or non- 
residcntial purposes is finding of fact — 
In the absence of illegality or misappre- 
hension on the part of Courts below, the 
finding is not open to challenge in second 
appeal.) * AIR 1966 Mad 419 (421) : (1966) 

1 Mad LJ 333. (Finding as to truth of ar- 
rangement between co-owners is finding 
of fact binding in second appeal — Error 
not vitiating finding — Not sufficient to 
disturb finding.) * AIR 1966 Orissa 228 
(229) : 32 Cut LT 881. (Equal division of 
entire properties between the parties and 
their exclusive and separate possession 
thereafter — Finding, one of fact — No 
interference in second appeal.) • AIR 1966 


Orissa 24 (26) : ILR (1965) Cut 756. (Ap- 
plication to set aside ex parte decree — 
Dismissal for default — Restoration — 
Whether there was sufficient cause for 
non-appearance is question of fact.) • 
(1966) 32 Cut LT 181 : ILR (1965) Cut 
885. (Question of divisibility of contract is 
a question of fact.) • (1966) 68 Pun LR 
619. (Finding that breach of contract is 
committed by vendee is a finding of fact.) • 
AIR 1966 Raj 111 (114, 115) : 1960 Raj 
LW 29 (DB) * AIR 1965 All 586 (689). 
(Question of bona fide mistake or misap- 
prehension is question of fact.) • AIR 1965 
All 154 (155). (Lower (Courts finding that 
disputed property belonged to plaintiff 
and also that no notice under section 80, 
Civil P. C. was sent bv plaintiff — Find- 
ing being of facts cannot be assailed in 
second appeal.) • 1965 All LJ 118 : 1964 
All WR (HC) 746. (Finding by trial Court 
under U. P. Control of Rent and Eviction 
Act (III of 1947) that parts of certain pre- 
mises are hew — Finding cannot be re- 
viewed in second appeal.) * 1964 All WR 
(HC) 746 : 1965 All LJ 118 ♦ * AIR 1965 
Andh Pra 136 (141) : (1965) 1 Andh WR 
60 (DB). (Forward contracts of wager — 
Determination of nature — Tcsl — There 
must be intention of both parties not to 
transfer goods — Ascertaining of intention 

— Pucca Adithiya — Position of — For- 
ward contract in groundnut oil through 
pucca adithiya — Goods not actually 
transferred — Pucca adithiya paying dif- 
ference to seller of goods — Suit by adi- 
thiya to recover amount from purchaser 

— Transaction found by lower courts as 
wagering contract — Conclusion held was 
finding of fact — Held further that con- 
tract was prohibited also by Vegeable Oils 
and Oil Cakes (Forward Contracts Prohi- 
bition) Order, 1944.) ♦ AIR 1965 Andh Pra 
98 (100) : ILR (1963) Andh Pra 931 (DB). 
(Sufficient evidence to substantiate find- 
ings on record — No valid reasons adduc- 
ed to disturb them — Findings will not be 
disturbed.) • (1965) 6 Guj LR 529 : ILR 
(1965) Guj 691. (Adequacy and sufficiency 
of evidence is question of fact — Same 
cannot be argued in second appeal.) * 
1965 MPLJ 97: 1964 Jab LJ 620. (Ques- 
tion as to whether landlord genuinely re- 
quires accommodation is a question of 
fact — Interference in second appeal is 
permissible only if finding is based on no 
evidence or if the finding is perverse.) • 
AIR 1965 Mad 389 (390) : 78 Mad LW 86. 
(Finding on question of partition being of 
fact is binding in second appeal.) * AIR 
1965 Mad 200 (205) : 77 Mad LW 697. 
(Question whether the wife was divorced, 
or whether the child bom was legitimate, 
are questions of fact — High Court will 
not interfere in second appeal.) * AIR 1965 
Pat 184 (185) : (1966) 1 Lab LJ 769 (DB). 
(Finding of lower appellate Court that re- 
solution of executive committee of Wor- 
ker's Union was ratified by general meet- 
ing will not be interfered with in second 
appeal if the finding is not shown to be 
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Sections 100-101 — Note 45 (contd.) 
perverse.) * AIR 1965 Punj 479 (480). 
(Finding as to wliether payment was made 
is one of pure fact — Cannot be attacked 
in second appeal when it is based on evi- 
dence on record.) • .AIR 1905 Punj 119 
1120) : 66 Puni LR 1174. (Question whe- 
llier purpose of which licence was grant- 
ed was abandoned within S. 02 cl. (f), 
Easements Act, is one of fact — Question 
cannot be raised for first time in second 
appeal.) • (1965) 67 Pun LR 362. (Trial 
Court giving finding that occupancy leii- 
aids who were mortgagors died before 
year 1948 — It being finding of fact is 
binding in second appeal.) * .AIR 1904 All 
3-18 (349). (Suit for recovery of arrears of 
rent — Finding as to agreement between 
parlies regarding rale of rent — Finding 
of fact — Cannot be reviewed in second 
appeal.) • AIR 1964 All 228 (230). (Find- 
ing that appcdlant was not negligent in 
filing appeal — Finding of fact — Not to 
be interfered with in second appeal.) * 
11964) 2 .Andh \VR 136. (Question as to 
genuinene.ss of will is one of fact — 
Finding of lower appellate Court that will 
is not genuine based on consideration of 
all evidence — Finding is binding in second 
appeal when it is not vitiated by error of 
law.) • (1964) 1 Andh WR 233. (Madras 
Pawn Brokers Act (23 of 1943), S. 2(8) 

— E.\istcnce of pledge — Question of fact 

— Concurrent finding is binding in second 
appeal.) • (1964) 2 Mad LJ 242 : 76 Mad 
LW 431. (Question of fact — Finding of 
lower appellate Court — No error of law 

— No interference in second appeal.) • 

(1964) 1 Mad LJ 86. (Genuineness of 

document — Finding that document is 
genuine and that there is ample proof 
thereof — Finding is one of fact.) ♦ AIR 
1904 Orissa 224 (225) : 32 Cut LT 985. 
ILR (1964) Cut 406. (Finding about execu- 
tion of a deed — is a finding of fact — 
Not assailable in second appeal.) * 
30 Cut LT 490; (1904) 6 Orissa 
JI) 223. (Finding that there was 
relationship of landlord and tenant be- 
tween plaintiff and tenant — Pure find- 
ing of fact — Cannot be assailed in second 
appeal.) • (1964) 66 Pun LR 988 : 1964 
Cur LJ 427. (The finding that A is the 
son of D is a finding of fact and when 
no ground has been made for disturbing 
the same in second appeal cannot be in- 
terfered with.) • 1964 Cur LJ 427 (Punj). 
(Pre-emption — Suit for, brought by 
minor son of one of vendors — Defence 
that suit was collusive at the instance of 
vendors — Onus on vendees to prove that 
suit was for vendor's benefit — Finding 
lhat vendees failed to establish it is find- 
ing of fact.) * AIR 1903 All 206 (206) : 
1963 (1) Cri LJ 502. (Question whether 
person has migrated to Pakistan is one of 
fact.) • air 1963 Assam 137 (141) : ILR 
(1903) 15 Assam 120. (Question as to ser- 
vice of notice is one of fact — Finding 
on. by lower Court i.s binding in second 
appeal.) • AIR 1903 Assam 176 (178) : 


ILR (1963) 15 Assam 315. (Suit for redemp- 
tion — Mortgagee's pica thal .Mortgage 
was already redeemed by plainlifl’s father 
who was the original mortgagor — Plea 
accepted by lower appellate court — Held 
lhat it w'as a iinding of fact binding on 
High Court in second appeal.) * AIK 1963 
Bom 225 (229, 230) : 64 Bom LH 602. 

(Wliether a thing is purported to be done 
under the .Act is substantially a question 
ol tact and must be examined with refer- 
ence to the act complained of.) * (1963) 
67 Cal VVN 617. (Whether deterioration 
in the condition ot premises is material is 
question of fact — High Court cannot in- 
terfere with it in second appeal.) • AIR 
1963 Madh Pra 234 (237) : 1963 Jab LJ 
415. (Question whether document is pro- 
perly executed is a question of fact.) • AIR 
1963 Puni 402 (403). (Finding of fact — 
rinding that gilt by husband to his wife 
was intended to be only lor her life time 
and that she had no power of disposal 
over it — Finding is one of fact — High 
Court cannot in second appeal interfere 
with the same.) * AIR 1963 Punj 363 (364): 
65 Pun LR 362 (DBj. (Finding of fact — 
Compromise in execution — Decree made 
payable in instalments — Instalment not 
paid — Execution taken out — Finding 
that in compromise interest was not ^an- 
doned by decree-holder being iinding of 
fact cannot be assailed in second appeal.) 

• (1962) 1 Andh LT 442. (Question as to 

probative value of entries in document— 
No issue of law involved — Finding.*^ 
cannot be interfered with in second ap- 
peal.) • (1962) 66 Cal WN 470 : 1963 (1) 
Cri L Jour 117. (Suit to recover specific 
movable property seized by police in cri- 
minal case — Finding of the lower appel- 
late Court with respect to ownership and 
possession of such properly — High Court 
will not interfere in second appeal ) • 
AIR 1962 Pat 420 (426) ; 1962 BLJR 323. 
(Finding on non-existence of relation be- 
tween two persons — It is question of 
iact.) » AIR 1962 Pal 125 (129): 1962 

BLJR 159 (FB). (Performance of forma- 
lities of pre emption is a finding of fact ) 

* (1961) 2 Guj LR 572. (Ques- 

lioa whether inquiry was held by 
Government — Essentially a question 

.of fact.) • (1961) 2 Guj LR 268. (Finding 
thal the services of a temporary Govern- 
ment employee were terminated and that 
he was not dismissed by way of punish- 
ment or removed from service by way of 
punishment, is a finding of fact.) • 1961 
Jab LJ 1516 * 1961 Jab LJ 1359. (Concur- 
rent finding lhat defendant is agriculturist 
— Finding is one of fact and cannot be 
disturbed in second appeal.) • AIR 1961 
Mad 413 (414): 73 Mad LW 666. (Question 
concerning identity of property mortgag- 
ed and thal sought to be redeemed — 
Question is one of fact and finding on 
the question cannot be challenged in ap- 
peal.) * AIR 1961 Punj 329 (330). (Find- 
ing lhat exercise of option by plaintiff 
was a provisional one Is one of fact 
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Sections 100-101 — Note 45 (conld.) 
Ordinarily such finding cannot be disturb- 
ed in second appeal.) • AIR 1961 Punj 
414 (415, 416); 63 Pun LR 90 (DB). (Find- 
ing that there was obstruction to flow 
of natural water by defendant is one of 
fact — Cannot be attacked in second ap- 
peal.) • AIR 1960 Madh Pra 223 (225): 
1960 MPLJ 54 (DB). (The finding that the 
relationship between certain persons was 
that of principal and agent and not that 
of a seller and a buyer is a finding of fact 
and is not open to challenge in second 
appeal.) ♦ 1960 MPLJ 631 : 1960 Jab LJ 
427. (Question whether house is required 
for use of plaintiff is one of fact and can- 
not be disturbed in second appeal.) * AIR 
1960 Pat 289 (291) : 1960 Pat LR 65 

(DB). (Finding that lease was created, 
during particular years cannot be chal- 
lenged, unless it is perverse in second 
appeal.) * AIR 1960 Punj 575 
(580) (DB). (The question whether the 
owner of self-acquired properly has volun- 
tarily thrown it into the joint slock 
with the clear intention of abandoning all 
separate claims on it must, normally 
speaking, be one of fact to be decided in 
the light of all the attending circum- 
stances.) ♦ AIR 1959 Bom 287 (288): 60 
Bom LR 675 * AIR 1959 Bom 61 (63) : 
60 Bom LR 1422 (DB) * AIR 1959 Cal 755 
(758) : ILR (1960) 1 Cal 701. (Finding 
as to value of goods consigned is one of 
fact — It is binding in second appeal.) • 
1959 MPLJ 517 : 1959 Jab LJ 173. (The 
ascertainment of the price on a particular 
dale is a finding of fact.) * AIR 1952 Punj 
52 (53). (The question whether the pre- 
sumption arising from the Jamabandi has 
been rebutted is a question of fact.) 


[See AIR 1957 Nag 73 (76 (DB). (Whe- 
ther debt is bad debt and at what lime it 
became bad debt — Income-ta.x Act case.}] 

[See also AIR 1957 Mad 320 (322): ILR 
(1957) Mad 529 (DB). (Finding that candi- 
date at election committed illegal practice 
within meaning of Section 125 (3), Repre- 
sentation of the People Act, 1951,)] 


46. Fiodlng of fad binding in second ap- 
peal.— (1) Sections 100 and 101 taken 
together distinctly prohibit second appeals 
on questions of fact, unless in the pro- 
cess of arriving at a finding of lad the 
Court has committed an error of law or a 
substantial error of procedure. AIR 19u8 
All 353 (350): ILR (1957) 2 All 280 (FB) * 
AIR 1958 All 335 (337) * AIR 1958 Assam 
34 138) (DB) * AIR 1958 Pat 537 (538) * 
AIK 1958 Pal 211 (217): 37 Pat 88 (DB) * 
air 1958 Punj 333 (334): ILR (1957) Punj 
1997 (DB)*ILR (1958) Ker 713 (727) (DB) 
♦ AIR 1957 All 395 (396) * AIR 1957 All 21 
(22): ILR (1957) 1 All 220 (DB) * AIR 1957 
Assam 188 (190, 191) (DB) * AIR 1950 
Pal 5.3 (64) * AIR 1954 Pat 455 (456) (DB) 
- AIR 1051 All 578 (579) (DB) * AIR 1914 
PC 87 (88): 37 Mad 443; 41 Iiul App 258 * 


(1892) 19 Cal 249 (252); 19 Ind App 1 (PC) 

* AIR 1952 Mad 323 (328): ILR (1952) 
Mad 741 (FB) • AIR 1954 Cal 90 (93) (DB) 

* ILR (1954) Punj 719 (721) * ILR (1951) 

1 Raj 284 (286) (DB) * ILR (1950) Ajmer 
50 (51) AIR 1967 SC 1786 (1789): (1967) 
3 SCR 454. (Finding of fact — Is binding 
on High Court in second appeal.) * AIR 
1966 SC 1718 (1721) * AIR 1969 Mad 252 
(253, 266): 81 Mad LW 561 • AIR 1969 
Mad 172 (175) * AIR 1969 Orissa 134 (135) 

* AIR 1968 Delhi 5 (0) * (1968) 70 Punj 

LR 973 * AIR 1967 Delhi 158 (159. 160): 
69 Pun LR (D) 228 ♦ AIR 1967 Delhi 70 
(71): 69 Pun LR 137 (Delhi) * (1966) 7 
Guj LR 421: ILR (1966) Guj 401 ♦ 1966 
Jab LJ 279 * (1966) 79 Mad LW 368: ILR 
(1967) 3 Mad 550 ♦ ILR (1965) Andh Pra 
142. (Finding as to dale of birth is a 
question of fact and interference is not 
ordinarily called for in second appeal.) * 
AIR 1965 Manipur 10 (12) * AIR 1963 

Orissa 133 (134, 135) * AIR 1963 Raj 212 
(214); 1963 Raj LW 195 • AIR 1962 Madh 
Pra 69 (72): 1962 Jab LJ 429. (Finding 
of fact based on material on record — It 
is final in second appeal.) * 1962 Jab LJ 
211 * (’62) 64 Pun LR 825 (826) ♦ (1962) 

2 Ker LR 611: 1961 Ker LT 972 * 1961 Jab 
LJ 1334: ILR (1960) Madh Pra 486 * AIR 
1960 Manipur 16 (17) * AIR 1959 All 13 
(14) (DB) * (1959) 37 Mys LJ 551. 

(2) The High Court can neither investi- 
gate the grounds on which the finding has 
been arrived at nor interfere with it. either 
at the instance of the appellant or at the 
instance of respondent. AIR 1958 Punj 333 
(334): ILR (1957) Punj 1997 (DB) * Madh 
B LR 1956 (Civ) 838 (838) • AIR 1949 Cal 
204 (205). (No investigation of grounds 
of finding.) * AIR 1927 PC II7 (119): 54 
Ind App 196; 54 Cal 586. (Do.) ♦ AIR 1930 
Mad 590 (592). (Do.) * AIR 1954 All 493 

(495): ILR (1955) 1 All 113 (FB). (No in- 
terference with finding of fact.) * AIR 1956 
All 205 (209). ■ (Do.) * AIR 1956 Bom 

204 (205) (DB). (Do.) ♦ AIR 1966 Bom 

143 (144). (Do.) • AIR 1956 Orissa 79 (80) 
(DB). (Do.) • AIR 1956 Punj 145 (146): 

ILR (1956) Punj 157. (Do.) * AIR 1956 

Sau 110 (111). (Do.) ♦ AIR 1955 Bhopal 

7 (8). (Do.) * AIR 1955 Cal 229 (230): 

ILR (1950) 1 Cal 136 (DB). (Do.) * AIR 

1955 Cal 21 (22) (DB). (Do.) * AIR 1955 

Pat 393 (396): 34 Pat 324 |DB). (Do.) • 

(1955) 38 Pat 235 (235, 240) (DB). (Do.) 

* 1954 Andh LT (Civ) 35 (39). (Do.) * 

ILR (1954) Cut 547 (552). (Do.) • AIR 

1953 All 251 (253). (Do.) * AIR 1953 Pal 

316 (316). (Do.) • AIR 1952 Ajmer 52 

(52). (Do.) • AIR 1950 Madh B 85 (87) 

(DB). (Do.) * AIR 1918 PC 92 (94): 46 

Cal 189: 45 Ind App 183. (Do.) * AIR 1951 
Nag 8 (11): ILR (1951) Nag 301. (No in- 
terference at the instance of respondent or 
appellant.) * AIR 1961 SC 174 (177): (1902) 

3 SCR 910. (Finding of fact — Interference 
- - Trial Court giving a finding on question 
of possession but first appellate Court giv- 
ing no proper finding on that question — 
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Seclloos 100-101 — Note 46 (contd.) 
no proper finding on that question — 
High Court requiring first appellate 
Court to give fresh finding on such question 
— High Court in doing so cannot be said to 
be reversing finding of fact given by first 
appellate Court.} * 1965 Jab LJ 507 (SCI. 
(Where case is remanded to the trial Court 
for taking evidence on some issues and 
recording its findings thereon, the finding 
so given by trial Court is not binding on 
High Court.) * AIR 1968 Punj 289 (290): 
II, R (1967) 2 Puni 772 (DB) * AIR 1967 
Mad 410 (413): (1967) 2 Mad LJ 265 
(1967) 1 Mad LJ 177: 79 Mad LW 705. 
(Conclusion of Court below fully in con- 
sonance with evidence cannot be impeached 
in second appeal.) * (1967) 33 Cut LT 

1077 * AIR 1967 Pat 428 (430) * AIR 1967 
Pat 338 (339). (Conclusion of lower 

appellate Court as to where the contract 
has been entered into cannot be interfer- 
ed with in second appeal.) • AIR 1967 
Punj 259 (259) * 1966 All WR |HC) 392; 
1966 All LJ 486 * 1966 All WR (HC) 170 * 
1966 All WR (HC) 651 * 1966 Cur LJ 
526 (Punj) ♦ (1966) 68 Pun LR 6 (Delhi) * 
AIR 1966 Raj 70 (74): 1964 Rai LW 412 * 
AIR 1966 Mad 32 (35): (1965) 2 Mad LJ 
)23 (DB). (Finding of fact — No inter- 
ference in second appeal.) * (1966) 2 Mad 
LJ 49: 79 Mad LW 440 • (1966) 2 Mad LJ 
223: 79 Mad LW 358 • (1966) 2 Mad LJ 
577: 78 Mad LW 728 • (1966) 32 Cut LT 
766: ILR (1966) Cut 307 • AIR 1965 Pat 
73 (75): ILR 44 Pat 825 (DB) • 1965 BLJR 
675 • AIR 1965 Punj 351 (354) * (1965) 67 
Pun LR 97 • AIR 1964 All 300 (301). 

iQuestion whether purchase of house was 
benami is one of fact — Finding by ap- 
pellate Court based on evidence — Cor- 
rectness cannot be challenged in second 
appeal.) * AIR 1964 Mad 80 (81): (1964; 

I Mad LJ 352 * AIR 1964 Pat 401 (403): 

1964 BLJR 583 (FB) • AIR 1963 All 121 
(122): 1963 All WR (HC) 295 ♦ AIR 1963 
Assam 190 (193). (Finding of fact — 

Lower Appellate Court finding that there 
was acknowledgment of liability by the 
defendant — This being finding of fact 
same is binding in second appeal.) * (1963) 
29 Cut LT 55 • ILR (1963) Cut 901 * 
(1963) 65 Punj LR 559. (Finding of fact 
cannot be assailed in a writ petition — 
Finding about existence of a dairy farm 
is a finding of fact.) * (1962) 4 Orissa JD 
27. (Lower Courts coming to conclusion 
that the husband kept a concubine and 
the wife was entitled to separate mainten- 
ance and residence as claimed by her — 
No interference, in second appeal, with 
decision of lower Courts based on findings 
of facts.) • 1962 BLJR 258 * AIR 1962 
Punj 496 (495): ILR (1962) 1 Punj 376 * 
air 1961 Punj 398 (400): 63 Pun LR 319 
(DB) • (1961) 63 Pun LR 195: 1963 Cur 
LJ 523 * AIR 1961 Raj 136 (137): 1961 
Baj LW 570 • 1961 Raj LW 31; ILR (1961) 

II Raj 818 • AIR 1960 Pat 533 (535) 


(DB) • AIR 1960 Pat 156 (157) • 1960 

All LJ 308; 1960 All WR (HC) 206. (Suit 
for ejectment — Finding by lower appel- 
late Court that disputed plots had been 
U5ufructuarily mortgaged to defendant and 
that plainliiTs were sir or khudkasht 
holders at that time — Finding held one 
of fact and binding in second appeal.) * 
AIR 1959 All 22 (24): 1958 All LJ 526, 

(3) It may be that the evidence is un- 
satisfactory or in.sulTicient or that it lias 
not been properly appreciated; it may be 
that the High (Zourt is inclined to take 
a different view or that the deci.sion is 
open lo doubt; it may even be that the 
finding may seem to be grossly and in- 
excusably erroneous; still if there is some 
legal evidence for the finding, and there is 
no such error or defect as mentioned 
above, then Ihc High Court cannot enler- 
tain a second appeal on the finding. AIR 
1957 SC 49 (50): 1956 SCR 691. (High 
Court inclined to take dilTerent view.) * 
AIR 1958 Cal 434 (436) (DB). (Evidence 
not properly assessed.) *“ AIR 1958 Cal 179 
(180). (Finding based on consideration of 
evidence.) * AIR 1958 Pat 211 (217): 37 
Pat 88 (DB) • AIR 1958 Raj 280 (281). 
(Finding on credibility of witness.) * AIR 
1957 Cal 177 (178) (DB). (Finding of 
benami based on cogent evidence — 
Absence as lo motive — Finding is not 
negatived.) * AIR 1957 .Madh Pra 238 
(239). (Finding ba.sed on legal evidence.) * 
1957 BLJR 414 (415) (DB). (.Appreciation 
of evidence.) * 1954 All WR (HC) 522 
(.524). (Unsatisfactory or insufficient evi- 
dence.) * ILR (1953) 1 Cal 101 (103). (Do.) 

• AIR 1943 Pal 180 (181): 22 Pal 99 

(DB). (Do.) * AIR 1942 Pat 429 (430). 

(Do.) * ILR (1956) Hyd 52 (57). (No pro- 
per appreciation of evidence.) • AIR 1955 
Aimer 14 (15). (Do.) • AIR 1954 Ajmer 

63 (1) (63). (Do.) * AIR 1954 Raj 26 

(28): ILR (1951) 1 Raj 558. (Do.) ♦ AIR 
1953 Orissa 98 (98) (DB). (Do.) * AIR 

1952 Nag 317 (320): ILR (1953) Nag 413 
(DB). (Do.) ♦ AIR 1951 All 634 (634) 

(Do.) • AIR 1939 Lah 548 (553) (DB|. 
(High Court inclined to take different 
view.) * AIR 1929 All 885 (886) (DB). 
(Do.) • AIR 1933 Nag 185 (186). (Do.) * 

AIR 1940 Lah 118 (119) * AIR 1917 Lah 
363 (364): 1917 Pun Re No. 89 (DB). 
(Decision doubtful.) * AIR 1939 Lah 12 
(13). (Do.) • AIR 1939 Pat 386 (386). 

(Do.) • AIR 1951 SC 193 (196); 1951 SCR 
258. (Grossly erroneous finding.) * AIR 
1952 Assam 52 (54) (SB). (Do.) • 1956 

Madh BLJ 154 (155). (Do.) * AIR 1955 

All 694 (595) (DB). (Do.) * AIR 1954 

Aimer 75 (76). (Do.) * AIR 1952 Bom 

106 (113): ILR (1952) Bom 226 (DB). 
(Do.) ♦ AIR 1950 East Punj 90 (91) (DB). 
(Do.) • AIR 1929 PC 152 (I55j: 56 

Ind App 223: 52 Mad 538. (Do.) * AIR 
1950 PC 28 (29). (Existence of some legal 
evidence.) * AIR 1952 Pat 341 (349): 31 

Pat 446 (SB). (Do.) * AIR 1955 Mad 562 


1126 [Ss 100-101 N 46] 


[The Code of] Civil Procedure, 1908 


Sections 100-101 — Note 46 (contd.) 

(567). (Do.) * AIR 1954 Nag 103 (105): 

ILR (1954) Nag 96 (DB). (Do.) ♦ AIR 

1954 Orissa 40 (44) (DB). (Do.) AIR 

1954 Sau 79 (80). (Do.) * ILR (1953) 

Punj 333 (336) (DB). (Do.) AIR 1952 

All 191 (192). (Do.) * AIR 1946 Cal 326 

(329): ILR (1946) 1 Cal 325 (DB). (Do.) » 
AIR 1935 Lah 765 (769): 17 Lah 190 (DB). 
(Do.) * AIR 1961 SC 1720 (1729, 1730): 

(1962) 2 SCR 509. (The High Court has 
no jurisdiction to entertain a second appeal 
on the ground of erroneous finding of fact, 
however gross the error may be.) * AIR 
1961 SC 1097 (1099): 1960 Jab LJ 870. 

(When all the questions at issue had to be 
tried in the light of oral evidence and sur- 
rounding circumstances, if the appellate 
Court recorded dehnite findings it is not 
open to the High Court to attempt to 
reapprcciale that evidence. S. A. No. 151 
of 1958, dated 13-11-1958 (MP), Reversed.) 

» AIR 1959 SC 1204 (1205): (1960) 1 SCR 
271. (A High Court on second appeal can- 
not go into questions of fact, however 
erroneous the findings of fact recorded by 
the Courts of fact may be.) * AIR 1959 
SC 57 (59): 1958 Andh LT 834 * AIR 1968 
Delhi 79 (80) (DB). (In the matter ol 
appreciation of oral evidence, the appellate 
Court attaches a great deal of weight to 
the opinion of the trial Judge who had the 
benefit of observing the demeanour of the 
witnesses in the box.) * (1968) 34 Cut LT 
890. (Finding arrived at after considering 
material pieces of evidence — Mere fact 
that lower Court has not referred to some 
non-essential fact is not sufTicicnl to hold 
tliat finding is arrived at after ignoring 
important evidence so as to juslily inter- 
ference in second appeal.) ♦ (1968) 70 
Punj LR 553 * AIR 1967 Bom 80 (88, 89): 
67 Bom LR 837. (Finding of fact — Find- 
ing recorded by appellate Court cannot be 
questioned in second appeal.) * (1967) 71' 
(2al WN 302. (Lower Appellate Court 
holding a sale deed proved by secondary 
evidence — High Court cannot interfere 
with 5 uch finding even if the lower Court 
falls into an error of a fact in arriving 
at such finding) * (1967) 2 Mad LJ 302: 
80 Mad LW 44 * (1967) 80 Mad LW 434: 
ILR (1968) 1 Mad 465. (AIR 1959 SC 57; 
17 lA 122. 29 CWN 281, Foil.; AIR 1960 
Pal 420, Expl.) * AIR 1967 Orissa 139 (140, 
141): 33 Cut LT 1163 * AIR 1967 Pat 250 
(253). (Finding of fact by lower appel- 
late Court though erroneous cannot be in- 
terfered with in second appeal.) * AIR 
1967 Pal 254 (256); 1967 Cri LJ 1042. (No 
interference on the mere ground that judg- 
ment refers only to some of the witness- 
es No presumption that Court was un- 

mindful of the other evidence can ari.se.) • 
1907 Raj LW 413 * AIR 1966 Andh Pra 
305 (308): (1965) 2 Andh LT 187. (Finding 
of fact — Binding in second appeal — 
Court will not rc-valuatc evidence to find 
out whether conclusion of lower appellate 
Court is correct or not.) * (1966) 68 Bom 


LR 891: 1966 Mah LJ 446 ♦ 1966 Jab LJ 
1028 ♦ ILR (1966) Cut 193. (Evidence 
not considered by Courts of fact as con- 
fufed — High Court will not consider it so 
in second appeal.) * ILR 1966 Cut 139 ♦ 
AIR 1966 Raj 229 (230): 1965 Raj LW 

346 * AIR 1965 Guj 152 (155): (1965) 6 

Oiij LR 27 (DB) * AIR 1965 Madh Pra 
102: 1965 Jab LJ 1167 * (1965) 2 Mad LJ 
220: 78 Mad LW 388 * AIR 1965 Orissa 
130 (131): ILR (1964) Cut 886 • ILR 
(1965) Cut 695. (Finding of fact — Find- 
ing based on discussion of relevant evi- 
dence — Interference by High Court not 
permissible.) ♦ AIR 1964 Mad 373 (374): 
(1964) 2 Mad LJ 237. (Factual finding 
supported by evidence — No misdirection 
by the lower appellate Court on the correct 
principle of law applicable — Finding can- 
not be interfered with in second appeal.) 

* AIR 1964 Pat 348 (350): 1964 BLJR 19 
(DB) * 1964 BLJR 147 * (1964) 66 Pun 
LR 444 * (1964) 66 Pun LR 91 • (1964) 
66 Pun LR 24: ILR (1964) Punj 299 * AIR 
1964 All 416 (417): 1963 All WR (HC) 553. 
(Finding based on consideration of evi- 
dence.) * AIR 1963 Assam 184 (186): ILR 
(1963) 15 Assam 325. (Appreciation of evi- 
dence — Powers and duties of appellate 
Court — Court comparing evidence of both 
parties and coming to its own conclusion 
— Failure lo write elaborate judgment is 
no error in procedure — No interference 
in second appeal.) * (1963) 29 Cut LT 
357. (Question as to sulTiciency or 
adequacy of evidence in arriving at a find- 
ing — Interference in second appeal not 
permissible.) * ILR (1963) Cut 901 * AIR 
1961 All 430 (431): 1962 All WR (HC) 64. 
(Erroneous finding based on evidence — 
.No interference.) * 28 Cut LT 506: (1962) 

2 Orissa JD 269 * AIR 1962 Punj 457 
(402); 64 Pun LR 651 (DB) * 1962 Raj LW 
478: ILR (1962) 12 Raj 83 * 1962 Raj LW 
588: ILR (1962) 12 Raj 925 * AIR 1961 
Mys 242 i244): 39 Mvs LJ 155 * AIR 1961 
Pat 314 (317): 1960 BLJR 277. (That the 
findings of the final Court of fact are 
vitiated by errors of record and misreading 
01 evidence, without mentioning the specific 
error of record is loo vague a ground to 
be taken into consideration in second 
appeal.) * AIR 1960 Bom 543 (547, 548): 

62 Bom LR 341 * AIR I960 Pat 420 (421): 
1960 BLJR 148 (DB) * AIR 1959 Bom 78 
(80): 60 Bom LR 457 • (1956) 60 Cal WN 
149: ILR (J957) 1 Cal 176 * ILR (1954) 1 
Cal 207 (DB). (Finding of fact — Suffi- 
cient evidence on record, if believed, 
justifying finding on actual fact of appoint- 
ment of one K as .shebnit by previous 
shebait — Finding of fact must be consi- 
dered lo be final finding of fact binding in 
second appeal.) 

(See AIR 1933 Mad 460 (460). (Civil 
Miscellaneous appeals stand on the same 
fooling as second appeals — They can be 
argued only on question of law.)] 

fSee also AIR 1950 FC 21 (30): 1949 

FCR 441. (Appellate Court not to inter- 
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fere where evidence as a whole can reason- 
ably be regarded as justifying the conclu- 
sion.)] 

(4) The findings to be binding in second 

appeal, need not be concurrent. The lari 
that the trial Court and the lower .Appel- 
late Court have difTcred on the point is 
immaterial. AIR 1928 Rang 303 (308): (> 

Rang 580 • AIR 1937 Oudh 165 (106): 12 
Luck 516 (DB) * AIR 1955 Cal 21 (22) 
(DB) ♦ AIR 1947 Lah 172 (172) * AIR 
1946 Pal 120 (121) (DB) * AIR 1910 Sind 
89 (93): ILR (1945) Kar 475 * AIR 1969 
Pal 203 (205). 

fSce also AIR 1937 Sind 36 (36). 

(Lower appellate Court considering a rase 
frem a different a.spcct from that of the 
trial Court.)] 

(5) The fart that the finding has been 

based by the lower Appellate Court on 
additional evidence recorded by it, or on 
evidence treated as inadmissible by the 
trial Court, would not give the High Court 
a light to interfere with it. (1885) 12 Cal 
37 (38) (DB). (Finding based on addilion- 
o! evidence.) * .AIR 1915 Cal 568 (.569) 

(DB). (Do.) * AIR 1935 Pal 105 (107). 

(Do.) * AIR 1933 Rang 35 (36. 37). (Trial 
Court treating evidence inadmissible.) 

(6) Though the lower Appellate Court 

should not ordinarily reject witnesses ac- 
cepted by the trial Court in respect of 

credibility, still the fact that it has reject- 
ed witncs.ses accepted by the trial Court 
^^ilI be no ground for interference on a 
question of fact, when the lower Appellate 
Court has given satisfactory reasons for 
doing so. AIR 1925 Rang 117 (117) * 
AIR 1923 PC 156 (158): I Rang 451. 

(7) If the finding arrived at as a result 

of the rebuttal of a statutorv presumption 
is a finding on a question of fact, that find- 
ing would be final for purposes of second 
appeal. AIR 1958 All 54 (62) (DB) * 

(1968) 72 Cal WN 796. (Presumption rais- 
ed by Record of Rights, if rebutted or not 
is a question of fact — Cannot be raised 
in second appeal.) 

(8) If a finding of fact given by the 
trial Court has not been challenged in 
the first appeal, it cannot be challenged 
in second appeal on any ground. ILR 
(1955) 7 Assam 544 (549) • AIR 1954 All 
310 (312) (DB) • (1948) 53 Mys HCR 59 
(63) (DB). 

(See also AIR 1955 Punj 117 (117): ILR 
(1955) Punj 365 • AIR 1933 Pat 270 
(271).] 

(9) Where a finding on one point neces- 
sarily involves a finding on another point, 
the finding cannot be challenged because 
the Court failed to give a definite and 
express finding on the latter point. AIR 
1952 Assam 52 (53, 54) (SB). 

(10) Where findings arc remitted to the 
High Court by the first Appellate Court 


under Order 41, Rule 25 of the Code the 
appeal in the High Court continues to be 
a second appeal and in the ab.sencc of 
apccial provisions in law, the findings oi 
facts, when they are before the High Court, 
are imnnine from attack, except on the 
ground of error of law or procedure with- 
in Ihe meaning of Ihis section. AIR 1954 
Cal 90 (94) (DB) * AIR 1902 .\Ivs 61 (65): 
39 .Mys LJ 715 (DB). 

Ill) (Kerala) Trial Court coming to deci- 
sion on one question in particular way on 
several grounds — Lower appellate Court 
coming to same decision on some of those 
grounds alone but disagreeing with trial 
Court on remaining grounds not sufTicienl 
to }»ive right of second appeal. AIR 1966 
Ker 294 (296): 1966 Ker LT 707. 

47. Finding of facts when not binding In 
second appeal. — ( 1 ) W'liere in the process 
of arriving at the finding of fact the lower 
.Appellate Court has committed an error 
of law or has adopted an erroneous or 
dei'cclive procedure, the finding of fart will 
be open to attack on the ground of such 
error or defect. AIR 1950 Bhopal 22 (23) 

* AIR 1958 All 54 (61) (DB) * AIR 1955 

A.ssam 23 (26); ILR (1954) 6 Assam 242 
(DR) * AIR 1954 Ajmer 75 (76) ♦ AIR 

1051 Oris.sa 17 (18): ILR (19.53) Cut 558 
(DB) ♦ AIR 1954 Pat 562 (565): 33 Pat 
638 (DB) * AIR 1953 Bilaspur 17 (18) • 
AIR 1952 Bilaspur 13(14) ♦ AIR 1952 Kulch 
87 {88) * AIR 1952 Punj 340 (343) * AIR 
1952 Raj 91 (92); ILR (1951) I Raj 166 • 
AIR 1951 Cal 320 (321) * AIR 1951 Punj- 
Siinla 223 (224) * 1951 Raj LW 160 (163) 

* AIR 1950 Nag 71 (75): ILR (1950) Nag 

10.'« * AIR 1950 Pat 293 (295) ♦ AIR 1966 
SC 1652 (1653): (1964) 5 SCR 965. (Error 
of law — Misconstruction of document on 
which claim of parly based — High Court 
competent to correct such error in second 
appeal.) • AIR 1966 Raj 172 (176): 1960 
Raj LW 50. (Judgment vitiated by error 
of law — Question whether a widow had 
con.scnlcd to act as guardian of her infant 
son — Second Appellate Courl can decide 
the question on evidence.) * AIR 1966 All 
39 (41): 1965 All LJ 339. (Wrong 

approach with regard to onus of proof.) • 
(1962) 64 Punj LR 165 • 1960 MPLJ 673: 
1960 Jab LJ 700 • AIR 1060 Mvs 97 (100) 
(DB) * AIR 1954 Cal 90 (93): 91 Cal LJ 
327 (DB). 

[See AIR 1946 Pal 440 (441).] 

[See also AIR 1935 Pat 415 (416) (DB).] 

(2) A finding of fact can be set aside in 
second appeal in the following coses: 

(a) Where it is not based on any evi- 
dence or on legal evidence, or on mere 
conjectures or surmises or on a judicial 
considcralinn of the evidence adduced or 
bv placing a wrong onus of proof. AIR 
1957 SC 49 (56): 1956 SCR 691. (Finding 
not hosed on evidence or legal evidence.) 

* AIR 1958 All 699 (702) (DB). (Failure 
to consider important evidence.) * AIR 
1058 All 335 (337) * AIR 1958 All 54 (61) 
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(DB). (No legal evidence — Mere con- 
juctures and surmises.) * AIR 1958 Mad 
527 (530). (Wrong onus.) * AIR 1958 Pat 
211 (217): 37 Pat 88 (DB) * ILR (1958) 
Ker 713 (727) (DB) * 1958 Kcr LJ 396 
(4C0). (Material evidence not considered.) 

* AIR 1957 All 21 (22): ILR (1957) i All 

220 (DB). (No evidence.) * AIR 1957 
Andh Pra 1041 (1041). (Lower appellate 
C«. urt not examining material evidence.) * 
AIR 1957 Pat 174 (176) (DB) ♦ AIR 1951 
SC 193 (196): 1951 SCR 258. (Finding not 
brsed on evidence or legal evidence.) * 
AIR 1952 Pat 341 (349): 31 Pat 446 (SB). 
(Do.) * AIR 1955 Raj 45 (49): ILR (1955) 
5 Rai 191 (DB). (Do.) * AIR 1954 .Andhra 
29 (33). (Do.) * Madh BLJ 1954 HCR 

1046 (1050). (Do.) * AIR 1952 Nag 106 

(109): ILR (1953) Nag 684. (Do.) * AIR 

1952 Pal 9 (10): 30 Pal 317 (DB). (Do.) * 

AIR 1952 Puni 284 (286) (DB). (Do.) * 

AIR 1950 Nag 127 (132): ILR (1949) Nag 
862. (Do.) * (1890) 17 Cal 875 (882): 17 

Ind App 65 (PC). (Do.) * AIR 1919 PC 

29 (30, 31): 47 Cal 107: 46 Ind App 140: 
15 Nag LR 97. (Do.) * AIR 1927 Pal 209 

(212): 6 Pal 698 (FB). (Do.) ♦ (1904) 29 

Bom 1 (12): 31 Ind App 154 (PC). (Do.) 

*(1937) 39 PunJ LR 361 (363) * AIR 1955 
Ajmer 14 (15). (Evidence not judicially 
considered.) * AIR 1954 Orissa 40 (44) 
(DB). (Do.) * (1954) 7 Sau LR 130 (I31l. 

(Do.) * AIR 1953 Rai 167 (168): ILR 

(1952) 2 Raj 54. (Do.) * AIR 1952 Pal 

435 (437) (DB). (Do.) ♦ AIR 1950 .All 202 

(204). (Do.) ♦ AIR 1950 Nag 71 (76): 

ILR (1950) Nag 105. (Do.) * AIR 1922 

Lah 149 (153) (DB). (Do.) * (1967) 2 

SCR 686. (Court ignoring .statutory pre- 
sumption arising out of entry in settle- 
ment Khatian — Finding not binding on 
High Court in second appeal.) * AIR 1963 
SC 1917 (1919): (1963) Supp 1 SCR 55. 
(Buna fide purchase in good faith — Find- 
ing not based on evidence — Impact of 
Section 41, T. P, Act, also not consider- 
ed by lower appellate Court — Finding 
cannot bind the High Court in second 
appeal.) * AIR 1963 SC 1279 (1288): 

(1964) 1 SCR 270. (Decision of the first 
appellate Court reached after placing the 
onus wrongly or based on no evidence, or 
where there has been substantial error or 
defect in the procedure, producing error or 
defect in the decision of the case on the 
merits.) ♦ AIR 1959 Raj I (7): ILR (1958) 

8 Raj 717 (FB) * AIR 1968 Cal 532 (536) 
(DB) * AIR 1968 Guj 287 (289): 9 Guj LR 
1000. (Suit for injunction restraining ad- 
joining owner from using open space in 
front of his (defendant’s) house — Burden 
of proof — Lower Courts ignoring aspect 
Interference in second appeal justified.) 

* (1968) 13 Law Rep 627 (Mys). (Finding 
that adoption has not been established 
being contrary to law by reason of 
omission on part of appellate Court to con- 
sider valuable corroboration afforded by 


registered instrument of adoption in 
support of oral evidence must be set aside.) 
* 1968 PLJR 442 * AIR 1968 Punj 60 (62/: 
(1966) 68 Pun LR (D) 276 (DB) ♦ (1067) 
2 Mys LJ 499: 12 Law Rep 423 * AIR 1967 
Punj 259 (261) ♦ 1966 All WR (HC) 651. 
(Finding based on irrelevant evidence.) '■* 
(1966) 68 Bom LR 874: 1967 Mah LJ 51. 
(Determination of mesne profits — Finding 
made without there being evidence in res- 
pect ol ba.^is ol rent and in disregard of 
other evidence in case — Held, ordinarily 
Court would not have interfered with 
determination of mesne profits, it being 
a question of fact, but in circumstances of 
esse finding could not be sustained.) ♦ 
ILR (1966) Cut 81G; 1966 Raj LW 148 ♦ 
(1965) 67 Pun LR 1194: 1965 Cur LJ 716 * 
A {R 1964 Guj 174 (181, 182): (1964) 5 Guj 
LR 6/8. {Question whether particular sale 
deed was sham — Burden of proof put on 
wrong parly — Irrelevant matters taken 
consideration — Finding held was 
vitiated in law — High Court could deter- 
mine such question of fact in second 
appeal.) * 1964 BLJR 483 * 1964 Cur LJ 
409: (1964) 66 Punj LR 985 * 1964 Raj LW 
7. ILR (1963) 13 Raj 1158 * AIR 1963 
Andh Pra 72 (74, 78) (DB). (Finding lhat 
there was undue influence — No evidence 
to support finding — High Court can 
interfere in second appeal.) * ILR (1963) 
Guj 806. (Notice under Section 260, 
Bcmbay Provincial Municipal Corporation 
Act signed by Junior Assistant, to Estate 
Officer — No evidence of delegation of 
ptwer by Commissioner — Notice invalid 

— Finding of fact of delegation of power 

based on no evidence — Can be interfered 
with in second appeal.) ♦ AIR 1963 Pat 216 
(220) * 1962 BLJR 404 ♦ AIR 1961 All 418 
(120) (DB). ;.A finding of fact based on 

no evidence.) • AIR 1961 Mys 146 (148, 
149, 150): 39 Mys LJ 54 (DB) ♦ (1960) 62 
Bom LR 94: ILR (I960) Bom 412 * AIR 
1960 Cal 264 (267): 64 Cal WN 272 (DB). 
(Failure to consider evidence by final 
Court of fact — Finding vitiated by error 
of law — High Court can look into evi- 
dence in second appeal.) * (1960) 62 Pun 
LR 29: ILR (1959) Punj 1269. (A finding 
which is based on part only of the evi- 
dence which is legally on the record, is 
not a legal finding and is not binding on 
parlies in appeal. AIR 1929 Lah 145, 
Foil.) * 1959 Andh LT 67. (Wrong onus 

— Reversed on another point in AIR 1961 
Andh Pra 390.) * AIR 1959 Manipur 32 
(33). (Findings of fact not based on legal 
evidence.) ♦ I960 Raj LW 595: ILR (1960) 

10 Raj 1256 ♦ AIR 1952 Pun] 284 (286) 
(DB). (In deciding question oif fact Court 
not taking into consideration documents 
having important bearing on such que.^J- 
tion — Finding on question not binding in 
second appeal.) * AIR 1952 Sau 44 (441 
(DB). 

(b) Where it is based on a misconcep- 
tion of the real point in controversy in 
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the case. (1954) 20 Cut L Tim 432 (435) * 
AIR 1958 SC 1042 (1045) AIR 1958 All 
335 (337). (Wrong approach to the case.) 
» AIR 1940 Oudh 87 (88) * AIR 1947 Mad 
203 (204) * AIR 1939 Lah 455 (456) * AIR 
1915 Lah 477 (478) * AIR 1920 Mad 251 
(255) (DB) ♦ AIR 1919 PC 29 (31): 47 Cal 
107: 46 Ind App 140 * AIR 1926 Oudh 353 
(354) * AIR 1930 Pal 405 (405) * AIR 

1931 All 547 (548) (DB) * AIR 1938 Nag 
470 (472): ILR (1938) Nag 535 * 1964 Raj 
LW 587: ILR (1965) 15 Raj 149 * 1963 Jab 
U 994 * (1961) 63 Pun LR 228 * 1960 
MPLJ 673 ^ AIR 1952 Myi> 47 (52): 31 

Mys LJ 7o (DB). (.Misconcepllon ol evi- 
dence.) 

(c) Where the conclusion ot [act is not 

warranted by the tacts on which it is based, 
or is inconsistent with the other findings 
in the case, or is opposed to the case set 
up by the party in whose favour it is 
drawn, or is contrary to pleadings and 
evidence in the case. 1957 AH WR (IICl 
567 (568). (Not warranted by evidence.) * 
ILR (1955) Mys 250 (252). (Conclusion of 
fact not warranted.) • ILR (1953) 5 .Assam 
508 (612) (DB). (Do.) * AIR 1952 Mys 47 

(51): ILR (1952) Mys 151 (DB). (Do.) * 

AIR 1950 Assam 216 (216): ILR (1950) 2 

Assam 137. (Do.) ^ ILR (1949) 1 Cut 534 

(537) (DB). (Do.) ♦ AIR 1949 Cal 286 
(287) (DB). (Do.) * AIR 1949 Nag 21 
(23): ILR (1948) Nag 299 (DB). (Do.) * 

AIR 1948 Mad 481 (487): ILR (1949) Mad 
41 (DB). (Do.) * (1878) 3 Cal 198 (204): 

4 Ind App 247 (PC). (Do.) • (1903) 5 

Bom LR 174 (176) (DB). (Do.) * AIR 

1925 Nag 211 (214). (Inconsistent conclu- 
sion of facts.) * AIR 1920 Pal 285 (286) 
(DB). (Do.) » AIK 1926 Lah 535 (536). 

(Opposed to case .<>et up.) * (1937) 39 Pun 
LR 361 (363). (Do.) * AIR 1954 Nag 337 

(338): ILR (1955) Nag 45 (DB). (Finding 
contrary to pleading.) * AIR 1969 Orissa 
18 (21) AIR 1966 Punj 502 (504) ♦ 1960 
MPU 673: 1960 Jab LJ 706 • AIR 1960 
Mys 231 (232): 38 Mys LJ 13 (DB). (Ques- 
tion whether sale was beneficial to estate 
— Finding vitiated — High Court will in- 
terfere and arrive at proper finding.) 

(d) Where it is contrary to the facts 

found, or is inconsistent with the state- 
ment of reasons therefor in the judgment, 
or is based on quaint reasoning, or is vague 
or indefinite. AIR 1956 Bom 155 (158). 
(Finding contrary to facts found.) * AIR 
1952 Sau 44 (44) (DB). (Do.) * (1913) 

18 Ind Gas 814 (816) (DB) (Cal). (Do.) * 
1890 Unrep Print Judgt. 358. (Inconsistent 
y^ilh statement of reasons.) AIR 1926 
Oudh 386 (387). (Finding based on quaint 
reasoning.) * AIR 1934 All 902 (903). (Do.) 
• AIR 1943 PC 24 (25): 70 Ind App 18: 
ILR (1943) 1 Cal 372: ILR (1943) Kar (PC) 
39. (Vague finding.) • AIR 1943 Oudh 
274 (276) (DB). (Do.) • AIR 1951 Pal 508 
(510) (DU). (Indefinite finding.) • AIR 

1925 Cal 903 (994). (Do.) * AIR 1963 All 


239 (240). (Finding of fact — Findjng in- 
consistent with another correct finding — 
High Court is not bound bv inconsistent 
finding.) 

(e) Where the finding has been given in 

reversal of the decision of the first Court 
either without properly appreciating or dis 
cussing the reasons given by the latter 
Court, or on unsatisfactory grounds. 1955 
Raj LW 538 (539) * AIR 1958 Orissa 7 |9): 
ILR (1957) Cut 574 (DB) * AIR 1957 
Andh Pra 1041 (1041) * AIK 1957 

Orissa 86 (88): ILR (1956) Cut 393 (DHl * 
AIR 1952 Mad 176 (176) * AIR 1949 All 
173 (175): ILR (1949) All 414 ♦ (1902) 4 
Bom LR 822 (822) (DH) » (1936) 40 Cal 
WN 769 (772) (DB) AIR 1936 Cal 178 
(180): 63 Cal 846 (DB) AIR 1946 Mad 
147 (149). (Finding in reversal of first 
Court’s decision based on unsalisfaclorv 
ground.) ’ AIR 1923 PC 62 (64). (Do.) 

(1968) 2 Mys LJ 179; 15 Law Rep 376 * 
1968 BLJR 374: 1968 Pat LJR 359 * (1966) 
70 Cal WN 37 * (1964) 66 Pun LR 189. 

(f) Where it is arbitrary, or vitiated by 

prejudice, or is based on a distorted view 
of the evidence, or where no reasons have 
been given for the finding. AIR 1958 All 
699 (702) (DB). (Mi.'-rcading and misinler- 
prelalion of evidence.) * AIR 1923 ’All 199 
(201). (.Arbitrary finding.) * 1931 Mad 
WN 102 (103) (DB). (Do.) ♦ 1940 Oudh 
WN 550 (553). (Prejudice.) * AIR 1922 
Bom 296 (299) (DB). (Finding based on 
distorted view of evidence.) AIR 1930 All 
510 (511) (DB). (Do.) * AIR 1948 Oudh 

27 (28): 22 Luck 363. (No reasons given.) 

* (1885) 9 Bom 452 (454) (DB). (Do.) * 

AIR 1921 Pat 18 (20): 6 Pat L Jour 72 
(DB). (Do.) ♦ AIR 1937 Mad 282 (283) 

(Do.) • AIR 1963 All 260 (264, 265): 1963 
(1) Cri LJ 724. (Decision of appellate 
Court based on ambiguous statement with- 
out giving party concerned opportunity to 
explain .nmbiguily — Court also importing 
into evidence its own opinion on contro- 
versial situations — Finding cannot stand.) 

* AIR 1963 All 413 (415): 1963 All WR 
(HC) 518. (Finding of appellate Judge 
based on misreading of pleadings * — High 
Court can review decision in second ap- 
peal.) * AIR 1963 Cal 399 (401): 67 Cal 
WN 279 • (1963) I Ker LR 408. (Erroi 
of law — Overlooking material evidence on 
record is error of law.) * AIR 1961 Assam 
15 (14): ILR (1958) 10 Assam 34 (DB) 
(Finding of fact based upon wrong hypothe- 
sis or w'rong presumption — High 
Court will correct that finding.) * 1958 Kei 
LJ 396. (A finding arrived at without con 
sidering material evidence.) 

(g) Where material facts have been 

ignored in arriving at the conclusion of 
fact. AIR 1952 Pat 435 (437) (DB) •* 

AIR 1952 Punj 284 (286) (DB) * AIR 1944 
Mad 121 (122) (FB) * AIR 1932 All 603 
(60C) (DB) * AIR 1968 SC 466 (468, 470): 
(1968) 1 SCR 617. (Lower Appellate Court in 
arriving ut its conclusion ignoring import- 
ant evidence on record — Its conclusion is 
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not binding in Second Appeal.) * AIR 1968 
Cal 91 (99): 72 Cal \VN 717. (Failure 

to consider material evidence — Amounts 
to error of law.) » AIR 1063 All 194 (198) * 
AIR 1963 Madh Pra 155 (158): 1962 Jab U 
706 * AIR 1960 All 482 (483): 1960 All LJ 
579. (.‘\ppcllate Court refusing to considei 
material evidence — Finding vitiated by 
error of law.) * AIR 1959 Assam 189 (190): 
ILR (1957) 9 Assam 199 (DB). 

[See also AIR 1955 Bom 413 (419): ILR 
(1955) Bom 856 (DB).] 

(h) Where the finding is perverse in the 
sense that no normal person could have 
arrived at that finding. AIR 1957 SC 49 
(56): 1956 SCR 691 * AIR 1957 Pat 168 
(172): 35 Pat 986 (DB). (Powers under 
Section 25, Provincial Small Cause Courts 
Act are similar to those under Sec. 100 
of Ihc Code.) * AIR 1956 Bhopal 22 t23) * 
1968 Cri LJ 988 (Delhi): (1968) 70 Pun 
LR (D) 142 * 1960 Pun LR 29: ILR (1959) 
Puni 1269. 

(i) Judgment of Appellate Court — 

Presumption as to Court having dealt with 
all points urged — Presumption rebuttable 
by filing an alTidavil by advocate. AIR 
1968 Apdh Pra 223 (227. 228): (1968) 1 

Andh WR 374. 

(3) A finding based on the opinions ot 
experts is not necessarily a finding based 
on facts proved or directly demonstrated 
and the sufTiclency of the facts observed or 
of the inferences or opinions formed, can 
be examined in second appeal. AIR 1925 
All 24 (25); 47 All 243 (DB). 

[But see AIR 1935 All 501 (501).] 

(4) An error of law on one point is not 
sufficient iustificalion for rc-opeiiing a 
finding ol fact which has been mainly de- 
cided by applying correct principles of law. 
AIR 1927 Mad 331 (335). 

(5) Where a finding of fact has become 
irrelevant by reason of a change in the 
law at the time of the second appeal, the 
High Court can consider the evidence in 
the light of the altered aspect of the find 
ing. AIR 1926 All 725 (727) (DB). (Over- 
ruled on another point in AIR 1927 All 1: 
49 All 25 (FB).) * AIR 1926 Nag 49 (50). 

(6) Whether a transferee took reason- 
able care to ascertain that the transleroi 
had power to make the transfer has no 
doubt to be determined with reference to 
the circumstances of the particular case the 
test being whether he acted like a reason- 
able man of business and with ordinary 
prudence. But the question whether that 
test has or has not been properly applied in 
any particular case cannot be regarded as 
one of pure fact not open to review in a 
second appeal. AIR 1959 Assam 15 (19): 
ILR (1957) 9 Assam 465 (DB). 

( 7 ) Suit for declaration and possession — 
The plaintiff brought a suit for a declara- 
tion that the land in question constituted 
accretion to his land and plaintiff’s title as 


periodic settlement-holder be declared in 
respect of such land and for khas posses- 
sion. On the question of title both the 
Courts below found that accretion to the 
land of the owner becomes part of his land 
under the Assam Lana and Revenue Regu- 
lation. Held that the finding on the ques- 
tion of title could be canvassed in second 
appeal. AIR 1963 Assam 188 (190). 

(8) Certified copy of public document — 
Admissible in evidence without being prov- 
ed by calling a witness — No objection 
raised to mode of proof either in trial 
Court or in appellate Court — High Court 
commits error of law in rejecting such docu- 
ment on ground that it had not been prov- 
ed. Supreme Court would interfere. AIR 1963 
SC 16.33 (1637): (1964) 2 SCR 673. 

(9) The following categories of findings 
may be regarded as coming within the 
scope of Clause (1) (a) of Section 100, 
Civil P. C. : 

(1) Where the decision is based on no 
evidence; 

(2) Where the decision is based on evi- 
dence which no reasonable individual hav- 
ing regard to Section 3 of the Indian Evi- 
dence Act would consider a sufficient basis 
for the decision; 

(3) Where the decision is based on evi- 
dence which the High Court considers in- 
sufficient in law to support it; 

(4) Where en apparent illegality has 
been committed; 

(5) Where an expre.^s provision of law 
has been disregarded which affects the 
merits of the decision; 

(6) Where the decision of the lower ap- 
pellate Court is otherwise against law and 
hence legally unsustainable. AIR 1960 
Andh Pra 397 (404): 1959 Andh LT 554. 

48. Concurrent findings of fact. — (1) A 

finding of fact is conclusive in second ap- 
peal unless it is arrived at bv committing 
an error ot law or of procedure. The same 
principles apply with greater force in the 
case of concurrent findings of fact by two 
Courts. AIR 1952 Bilaspur 13 (14) * AIR 
1958 Cal 434 (436) (DB) * AIR 1957 Andh 
Pra 958 (959) * ILR (1956) 1 Cal 150 (152) 

* AIR 1944 Lah 1 (3) (DB) * AIR 1963 SC 
1203 (1207): (1963) 1 SCR 456. (Finding 
that there was partition and separation in 
the joint family — Finding based on evi- 
dence — Finding having direct impact on 
main question to be decided in case — 
Finding being finding of fact based on evi- 
dence is binding in second appeal.) * AIR 
1069 Pat 233 (235) (DB) • 1968 All WR 
(HC) 163 * AIR 1968 Manipur 12 (14) * 
AIR 1967 Cal 354 (355) * AIR 1967 Cal 
204 (205). (Suit for eviction — Defend- 

ant setting up claim of rival title to pro- 
perty — Concurrent finding of Courts be- 
low negativing claim — In circumstances 
of cose held matter must be held to be con- 
cluded against defendant.) * AIR 1967 Mad 
404 (408): (1067) 1 Mad LJ 96 * AIR 1966 
Cal 502 (.503) * (1965) 67 Pun LR 1164 * 
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AIR 1964 Mad 474 (475): 77 Mad L\V 115. 
(Exislence of enforceable conlracl — Ques- 
tion is of fact — Concurrent finding there- 
on is binding in second appeal.) * 1963 
Ker LT 125 (Mad) * AIR 1960 Punj 471 
(473): 62 Pun LR 442 (DB). 

[See AIR 1940 Rang 120 (127, 128): 1940 
Rang LR 180 (DB).] 

t2) Concurrent findings of fact will be 
conclusive in second appeal. AIR 1956 SC 
593 (598): 1956 SCR 451; ILR (1950) Mvs 
152 * AIR 1952 SC 29 (37): 1052 SCR 241 

* AIR 1958 Ker 178 (181): ILR (1958) Ker 

389 (FB) * (1958) GO Pun LR 132 (DR) * 
AIR 1958 Pal 530 (534) » 1958 Raj L\V 
367 (368) • AIR 1958 Rai 269 (272): ILR 
(1958) 8 Raj 233 * AIR 1957 Andh Pra 781 
(784) • AIR 1957 Bom 201 (206): ILR 

(1957) Bom 302 (DB) * AIR 1957 Orissa 
124 (125): ILR (1957) Cut 334 (DB) * AIR 
1957 Raj 175 (176): ILR. (1956) 6 Raj 406 

* AIR 1956 Bhopal 13 (14) * AIR 1956 

Madh B 74(75) * AIR 1956 Qrissa 61 (62): 
ILR (1955) Cut 697*AIR 1956 Pal 345 (347) 
(DB) • 1956 Andh \VR 994 (996) * (1956) 
34 Mvs L Jour 5 (6) • (1955) 59 Cal \VN 
430 (432) * Madh BLJ 1955 IICR 1013 
(1014) * ILR (1955) Mys 241 (243) * 

(1955) 8 Sau LR 146 (147) * AIR 1954 Mad 
681 (683): ILR (1954) Mad 775 (DB) * 
AIR 1954 Orissa 219 (220); ILR (1954) Cul 
256 (DB) ♦ AIR 1954 Pcpsii 1 (2): ILR 
(1952) Paliala 151 (DB) • AIR 1954 Raj 
49 (50): ILR (1962) 2 Raj 525 * AIR 1954 
Tiav-Co 478 (486): ILR (1954) Trav-Co 627 
(FB) • ILR (1954) 6 Assam 53 (56) * AIR 
1953 Madh B 184 (186) (DB) * AIR 1963 
Trav-Co 321 (322): ILR (1953) Trav-Co 326 
(DB) * (1953-54) 12 J and K LR 108 (109) 

• (1953) 6 Sau LR 446 (449) * AIR 1951 
Mvs 31 (32): ILR (1951) Mys 374 (DB) * 
AIR 1950 Mad 761 (762) • AIR 1950 Pal 
178 (179) ^ AIR 1942 All 221 (222): ILR 
(1942) All GG7 (FB) * AIR 1942 All 233 
(234): ILR (1942) All 832 (FB) * AIR 1914 
PC 87 (89): 37 Mad 443; 41 Ind App 258 

♦ AIR 1917 PC 33 (39): 40 Mad 709: 44 Ind 
App 147 * AIR 1918 PC 182 (183): 42 Mad 
400: 46 Ind App 44 * AIR 1922 PC 159 
(160); 48 Cal 856: 48 Ind App 144 » AIR 

1928 PC 243 (245): 55 Ind App 380 * AIR 

1929 PC 63 (64) * AIR 1930 PC 232 (234) 

• AIR 1903 SC 1203 (1206): (1903) 1 SCR 

456 * AIR 1959 SC 1204 (1207): (1960) I 
SCR 271 * AIR 1959 SC 960; 1959 Cri LJ 
1223. (Supreme Court accepts concurrent 
findings of fact.) ♦ (1969) 73 CWN 88 

(91) • AIR 1969 Ker 9 (10): 1968 Ker LR 
2C8. (The question as to whether or not 
the accident was cau.scd by Ihe tiegligcncc 
on the part of the driver of a motor-car 
is purely one of fact and a concurrent find- 
ing entered thereon by the Courts below 
U not ordinarily liable to canvassed before 
the High Court in second appeal.) * AIR 
1969 Orissa 140 (141) • AIR 1968 Andh 
Pra 61 (62): (1007) 1 Andh WR 64 * 1968 
BLJR 626 (DB) ♦ AIR 1907 Assam 99 
(100) • AIR 1967 Guj 87 (90): 8 Gui LR 


386. (Issue of ownership of certain wall 
— Concurrent finding of lower Court.s that 
wall was joint wall, based on evidence — 
Finding even if grossly errojjcous, no in- 
terference therewith lies in second appeal.! 

* 1967 Ker LT 74: 1967 Ker LJ 80 * AIR 
1967 Mad 318 (322l: (1966) 2 Mad LJ 220 

(1967) 10 Law Rep 798 (Mvs) * (1967) 
ILR 46 Pal 970 * AIR 1967 Punj 447 (448). 
(Concurrent finding — Nature ot properly, 
as to whether particular propertv was an- 
cestral — Bolh the Courts arriving at a 
correct finding on examining the revenue 
records — Finding not interfered with in 
Second Appeal.) * AIR 1967 Punj 252 
(255). (Abandonment of possession is a quc.'*- 
tion of fact — Concurrent decision of lower 
Courts is binding on High Court in second 
appeal.) AIR 1966 All 234 (236): 1965 
•All LJ 651. (Concurrent finding on ques- 
tion whether possession was with consent 
or without consent, cannot be interfered 
with in second appeal.) * .AIR 1066 All 367 
(369); 1965 .Ml LJ 549. (Concurrent find- 
ing of fact supported revenue extracts on 
record — Finding is binding in second ap- 
peal.) * AIR 1966 All 185 (187): 1965 All 
LJ 446 • 1966 All LJ 1057: 1966 All WR 
(HC) 736 • ILR (1966) 18 Assam 285 * 

AIR 1966 Mad 130 (132): (1965) 2 Mad LJ 
113 * (1966) 32 Cul LT 478: ILR (lyCGl 
Cul 284 • 1966 BLJR 103 * 1965 Cur LJ 
665; (667): 68 Pun LR 191: ILR (1966) 1 
Punj 291 * 1965 Mad 432 (434): (1965) 2 
Mad LJ 371 (DB; * (1965) 67 Pun LR 1164 

* AIR 1965 Raj 217 (219): 1965 Raj 

LW 242 ♦ (1964) 2 ITJ 505 (Guj) * 1964 
Jab LJ 279 ♦ ILR (1964) 1 Punj 84 (DB) 

* AIR 1964 Raj 71 (72): 1903 Raj LW 302 

* AIR 1963 J and K 14 (15): 1962 Kash 
LJ 123 (DB). (Concurrent finding that 
plainlifl had not waived his right to pre- 
empt — Finding is conclusive in second ap- 
peal.) • 1963 Ker LT 937: 1963 Ker LJ 
543 * (1963) 2 Mad LJ 528; 76 Mad LW 
725 * (I960) 2 Mys LJ 275 (DB). (Con- 
current findings that cndor.semciits for pay- 
ment of interest made on the mortgage- 
deed were genuine — Question as to 
genuineness of endorsements cannot be 
raised in second appeal.) * ILR (1963) Cut 
610 • AIR 1963 Pal 146 (149): 1963 BLJR 
160 (DB). (Findings that sale was collu- 
sive, without consideration and with notice 
of prior contract of sale cannot be reopen- 
ed.) * AIR 1962 Rai 227 (228): 1961 Raj 
LW 644 * ILR (1961) 2 All 90 * AIR 1961 
Assam 70 (71): ILR (1961) 13 Assam 101 
(DB) * 1961 Jab LJ 1175: 1961 MPC 826 ♦ 
1961 Jab LJ 513; ILR (1961) Madh Pra 
856 • AIR 1960 Andh Pra 70 (74): (1959) 

2 Andh WR 140 (DB). (Bcnami Iransac- 
Uon — Purchase of properly being bcnami 
is a question of fact — Concurrent find- 
ings binding in second appeal.) * AIR 1960 
Mad 568 (571): (I960) 2 Mad LJ 262 (DB). 
(Concurrent finding of fact — No inter- 
ference merely on the ground that a 
dilTcrcnl inrcrcncc is possible on the 
evidence recorded from that drawn by 
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the Courts below.) * AIR 1959 All 631 
(633): 1959 All LJ 522 (DB) * AIR 1959 
Andh Pra 153 (154): 1959 Andh LT 67. 

(Reversed in AIR 1961 Andh Pra 
390 on another point.) * AIR 1959 J and 
K 107 (109, 110) (DB) * AIR 1959 Orissa 
65 (68) (DB). (Concurrent finding; of fart 
— Finding that there was severance in sta- 
tus — Finding is binding in second ap- 
peal.) * (1959) 1 Orissa JD 558. (Benami 
nature of transaction — Concurrent finding 
— No interference by High Court in second 
appeal.) * (1958) 60 Pun LR 132 * AIR 

1950 Mad 761 (762): (1950) 1 Mad LJ 209. 
(Concurrent finding of fact — Finding as 
to delivery of possession — No inter- 
ference.) 

(3) If an error of law or of procedure is 
committed in arriving at the findings the 
findings are not conclusive in second ap- 
peal. AIR 1929 PC 38 (38, 39, 40| * AIR 

1951 Mys 38 (40): ILR (1951) Mys 259 (FB) 

* AIR 1953 Madh B 184 (186) (DB) * AIR 

1952 Bilaspur 13 (14) * AIR 1929 PC 20o 
(209) * AIR 1967 Mad 85 (88): (1966) 2 
Mad LJ 263 (DB) • 1959 Andh LT 67. 
(W'rong onus of proof — Reversed on 
another point in AIR 1961 Andh Pra 390.) 

(4) If the finding is based on no evi- 

dence, or on an improper rejection of mate- 
rial evidence or on a misconstruction oi 
documents, or on inferences not warrant- 
ed b}' the facts, it can be set aside in 
second appeal. AIR 1914 PC 67 (71): 41 
Cal 972: 41 Ind App 110. (No evidence.) * 
AIR 1952 J and K 24 (25): 10 J and K LR 
186 (DB). (Do.) * AIR 1916 Mad 692 

(693): 39 Mad 597 (DB). (Do.) * AIR 1918 
Bom 161 (161): 42 Bom 352 (DB). (Do.) 

• 1954 Raj LW 488 (492). (Ignoring 

material evidence.) * AIR 1941 Oudh 468 
(472): 16 Luck 626. (Do.) ♦ AIR 1922 Nag 

52 (55): 18 Nag LR 163. (Miscoiistruclion 
of document.) * AIR 1935 Oudh 304 (306) 
(DB). (Do.) ♦ (1949) 54 Mys HCR 451 

(479) (DB). (Unw'arranted inference.) * 

AIR 1949 Nag 21 (23): ILR (1948) Nag 
299 (DB). (Do). 

[See also ILR (1953) Madh B 18 (23).] 

(5) A litigant who seeks before a second 
appellate tribunal to reverse findings of 
fact which have been arrived at by the 
trial Judge and have, after consideration, 
been confirmed on appeal, comes always 
with a very heavy burden upon his shoul- 
ders, AIR 1934 PC 127 (129). 

(6) The circumstance that the lower Ap- 

pellate Court and the trial Court, in arriv- 
ing at the same conclusion, have not been 
influenced by the same considerations, will 
not detract from the binding nature of the 
concurrent finding. (1893) 20 Cal 847 

(852): 20 Ind App 95 (PC). 

(7) Where the lower Appellate Court 
does not deal with the question and fails 
to give independent opinion thereon, then 
the finding is not “concurrent". AIR 1954 


Pepsu 1 (2): ILR (1952) Patiala 151 (DB) 
• AIR 1954 Trav-Co 297 (299) * ILR 

(1953) Madh B 299 (301). 

[See AIR 1916 PC 126 (128); 43 Ind App 
172< 43 Cal 1104 • 1955 Andh WR 308 
(312).] 

(8) Where the plainliiT’s evidence has 
been believed by both the Courts below, 
even though it was not in conformity with 
his statement in the plaint, the High Court 
in a second appeal has no jurisdicion to 
make a different estimate of that evidence. 
But it can examine the question whether 
that evidence, if accepted would establish 
the plaintiff's case. AIR 1957 Cal 357 (358, 
359) (DB). 

(9) Concurrent findings of fact based on 
appreciation of evidence — No interference 
with them by Supreme Court. AIR 1967 
SC 1044 (1045. 1046); (1967) 2 SCR 618. 

49. New case. — (1) Parties are bound 

by the case which arisc.^ on their pleadings 
and which has been enquired into by the 
trial Court. AIR 1915 Lah 399 (400) * 
(1957) 23 Cut L Tim 473 (475). 

(2) Parlies should not be allowed to de- 
part from Die facts and grounds of relief 
originally pleaded by them, or to change 
their case and present it in an entirely new 
shape. (1953) 6 Sau LR 380 (382) * AIR 
1958 Pat 467 (470) • AIR 1957 Madh Pra 
138 (139) (DB) • AIR 1957 Raj 375 (377): 
ILR (1957) 7 Raj 423 • AIR 1957 Raj 175 
(176): ILR (1956) 6 Raj 406 * AIR 1957 
Tripura 8 (9) * (1957) 23 Cut L Tim 473 
(475) * 1956 All L Jour 730 (732). (Alter- 
ing nature of defence.) ♦ AIR 1952 AH 934 
(936) * (1866) 6 Sulh WR 57 (58) (PC) * 
.AIR 1932 Cal 77 (79) (DB) * AIR 1927 

Mad 1197 (1198, 1199) ♦ AIR 1954 Madh 
B 134 (135). (Change of case.) * AIR 1952 
.All 996 (1001): ILR (1952) 2 All 984 (DB). 
(Do.) ♦ AIR 1940 Pat 161 (162): 18 Pal 
8.54 (DB). (Do.) .* AIR 1935 Cal 817 (820) 

(DB). (Do.) * AIR 1934 Mad 639 (640) 
(PB). (Do.) » (1888) 10 All 495 (497) 
(DB). (Do.) * AIR 1936 Pat 275 (282) 

(DB). (Do.) 

[Sec also AIR 1936 Pat 49 (50): 15 Pat 
219 (DB).] 

(3) A party will not in appeal be per- 
mitted to put forw'ard a new plea contrary 
to the one taken by him in the trial Court. 
AIR 1958 Andh Pra 322 (324) • 1968 BUR 
74 (DB). (Suit all along fought on the 
ground that title had passed upon execu- 
tion and registration of sale deed — Even 
upon existing averments in the plaint and 
findings of (rial Court a relief based on 
specific performance held could not be 
claimed.) 

(4) If there is any defect in the case of 
the parlies it is not the function of the 
High Court to remedy it. AIR 1952 Kutch 
55 (58) • AIR 1922 Bom 150 (152): 46 Bom 
213 (DB). 

(5) A new plea not being one of pure 
law. which is inconsistent with, or different 
from, the one set up in the Courts below, 
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will not be allowed in second appeal. AIH 
1958 Manipur 7 (11) * AIR 1955 Punj 31 
(33, 34); ILR (1955) Punj 274 (DB). 

(Inconsistent plea.) • Madh BLJ 1954 HCR 
457 (459). (Do.) * AIR 1953 Orissa 17 

(19): ILR (1952) Cut 493 (DB). (Do.) * 

AIR 1953 Pepsu 101 (102). (Do.) * AIR 

1953 Punj 38 (40). (Do.) * AIR 1951 Bom 

22 (24): ILR (1951) Bom 169 (DB). (Do.) 

• AIR 1923 Cal 177 (178) (DB). (Do.) • 

AIR 1929 Mad 349 (350) (DB). (Do.) • 

AIR 1955 Cal 503 (506) (DB). (DiiTerent 
plea.) ♦ AIR 1954 Nag 334 (334): ILR 

(1954) Nag 866 (DB). (Do.) • ILR (1954) 

1 All 563 (567). (Do.) * AIR 1953 Ajmer 

53 (1) (53). (Do.) • AIR 1953 Sau 39 (42). 
(Do.) • AIR 1951 All 850 (850) (Do.) * 
AIR 1951 Raj 120 (127). (Do.) • AIR 1951 

Sau 63 (54). (Do.) ♦ AIR 1950 Pepsu 42 

(42). (Do.) * AIR 1946 PC 97 (99): 73 lad 
.App 98; ILR (1946) Kar (PC) 94: ILR 
(1946) Bom 694. (Do.) • (1869) 12 Moo 

Ind App 470 (475): 11 Suth WR 27 
(28) (PC). (Do.) * (1892) 15 Mad 503 

(511): 19 Ind App 179 (PC). (Do.) * AIR 

I9fil SC 1720 (1729, 1730): (1962) 2 SCR 
509. (Plea of being the holder of the 
olfice of •^arulipad' set up for lirst time m 
second appeal.) • AIR 1969 Raj 11 (14, 15): 
1968 Raj L\V 501 * AIR 1967 All 481 (483): 
1V67 All LJ 92 • AIR 1960 Guj 116 (120): 
(1965) 6 Guj LR 458 * 1964 BLJR 59 * 
1963 BLJR 44. 

iSee also AIR 1943 Bom 447 (448). 
(Second appeal — PlaintilT's allegation 
that consideration was cash, found nut true 
— Plaintid can prove what real considera- 
tion was.)] 

l6) In the ca.se of new pleas which are 
in the nature of additional pleas, the 
general rule is that the parlies are not 
entitled to relief on facts or grounds not 
staled or referred to in their pleadings. 
AIR 1960 SC 213 (216): (i960) 1 SCR 861 • 
AIR 1966 Andh Pra 225 (226). (Pure 
Question of law — - Not raised in 
Courts below — Can be raised 
in second appeal.) • AIR 1954 Andh 29 
(30) • AIR 1950 Orissa 64 (67): ILR (1949) 

1 Cut 611 * AIR 1942 Cal 133 (136) • 

(1867) 11 Moo Ind App 468 (473, 474) 

(PC) • (1868) 12 Moo Ind App 470 (475» 
(PC). 

(7) Except upon very strong grounds, or 
under very special circumstances, a party 
will not be allowed to urge new pleas in 
the nature of additional pleas in second 
appeal. (’82) 6 Bom 107 (110) (DB). (There 
must be strong grounds or special circum- 
stances.) * (1883) 7 Bom 146 (150). (Do.) 

• AIR 1956 Pat 441 (444) • AIR 1954 

Andhra 15 (16, 17) • AIR 1953 Trav-Co 
563 (667) (DB) • AIR 1952 Assam 5 (10): 
ILR (1951) 3 Assam 332 (DB) • (1951) 4 

Suu LR 201 (207) * AIR 1915 Lah 169 
(1/0) (DB) • AIR 1920 Cal 499 (500) (DB) 

• AIR 1921 All 405 (400) * AIR 1922 Bom 
329 (331): 46 Bom 966 (DB) * ,\IR 1937 


Nag 205 (208): ILR (1937) Nag 367 * AIR 
1967 Orissa 81: ILR (1906) Cut 913. (New 
plea arising out of admitted cose and lind- 
ings of lower Courts — Sucli plea permit- 
ted to be raised lor (irsl time in .second 
appeal.) * (1966) 70 Cal WN 925: (1967) 2 
Lab LJ 782. (Per Datla. J. ; Point depend- 
ing on undisputed documents before the 
High Court — Point should be allowed to 
be agitated in the ends of justice.) * 1966 
MPLJ 1124; 1967 MPWR 258 • AIR I96G 
Punj 310 (312): 67 Pun LR 735 (DBj. 

(Questions of fact cannot be raised in 
second appeal.) * AIR 1965 Punj 494 (495): 
67 Pun LR 1053. (New point involving 
determination of questions of facts — Can- 
not be raised in second appeal.) * AIR 
1965 Punj 479 (480). (Disputed (|uestion 
of fact as to previous permission of Court 
— Cannot be allowed to be raised for first 
time in second appeal.) 

(See also AIR 1936 PC 139 (141).] 

(8) Even if the new plea is in the 
nature o| an alternative case arising out 
of the lower Appellate Court’s decision, it 
will not be allowed to be urged in second 
appeal, except upon very strong grounds. 
AIR 1950 All 421 (423) • (1957) 23 Cut 

L Tim 473 (475) * AIR 1926 Pat 156 (158) 
(DB) » AIR 1969 SC 204 (208): (1969) 1 

SCJ 538. (AIR 1964 Pat 254, Reversed.) 
AIR 1964 Raj 50 (55): 1963 Raj L\V 491. 

l9) An alternative title not urged bctoie 
can nevertheless be allowed it the facts 
are so plain that it will be doing an 
injustice to tlie party to deny him a right 
to which he is entitled on that ba.^^is. AIR 
1923 All 176 (179): 45 All 59 (DB) • ILR 
(1957) 7 Raj 101 (109). 

(See also AIR 1938 All 188 (191): ILR 
(1938) All 218 (DB).j 

(10) A new prayer may be allowed if it 
naturally arises from the findings of the 
lower Appellate Court. (1872) 18 Suth WR 
424 (432. 433) (DB). 

(11) A new prayer will not be allowed, 

if it would change the frame or nature 
of the suit, even if it naturally arises from 
the findings of the lower Appellate Court. 
AIR 1942 Sind 81 (82): ILR (1942) Kar 32 
(DB) • (1913) 19 Ind Cas 661 (662) (DB) 
(All). ' 

(12) A prayer for consequential relief 
may be allowed if its omission in the first 
in.<tance was through a bona fide mistake. 
AIR 1924 Pal 310 (311): 2 Pal 919 (DB). 

(13) Sec also the following cases; 

(a) Plea of rale of interest being usurious 
cannot be raised for first lime in second 
appeal. 1956-2 Mad L Jour 286 (288/. 

(b) Suit for possession of Zainiiidari 
share decreed — Suit dismissed in appeal 
on ground that zamindari had vested in 
Slate during pendency of appeal — Appel- 
lant can pul forward his claim for com- 
pensation in second appeal though nut rais- 
ed in lower Appellate Court especially when 
it would avoid multiplicity of litigation 
AIR 1954 All 751 (752). 
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(c) Dcleiidant not pleading waiver of 
notice or of a condition of a contract, in 
written statement — He cannot be allowed 
to raise the contention in second appeal. 
Madh BLJ 1954 HCR 730 (734). (Waiver 
of notice.) AIR 1953 Mys 10 (II): ILR 
(1957) Mys 72 (DB). (Waiver of condi- 
tion in a contract.) 

(d) Suit for recovery of possession — 
Plaintifl’s claim to dispossessed lands under 
deed of settlement — Case of prescriptive 
rights not raised in pleadings — High Court 
refused to construe issue of title raised as 
covering plea of title by prescription or 
entertain that point in second appeal. 
AIR 1951 Mad 008 (609). 

le) Plea based on Section 41, Transfer 
of Property Act — Plea not raised in 
Courts below — Plea cannot be allowed to 
be raised for the first time in second ap- 
peal. (1949) 28 Pat 542 (550) (DB) * AIR 
1959 Cal 69 (70). 

(f) Plea not taken in pleading but rais- 
ed in course of arguments — Objection to 
new case being set up not taken in lower 
Courts and before single Judge of High 
Court — Objection about new case not to 
be entertained by Division Bench. AIR 
1949 East Punj 325 (327) (DB). 

(g) Point that decree was not for pay- 
ment of money and was not executable 
raised throughout — Contention that there 
is no reference to defendant in decree and 
therefore, decree is not money decree is 
not new and can be raised in second 
appeal. AIR 1942 Mad 748 (750). 

(h) Suit for possession — Claim for 
damages made for first time in second 
appeal cannot be decreed. AIR 1941 Pal 
247 (248) (DB), 

(i) Suit for ejectment of defendant — 
Second appeal — Plea that defendant was 
not actually in arrears when notice was 
served not indicated in written statement 
— Defendant would not be allowed to 
raise plea in second appeal — U. P. 
(Temporary) Control and Eviction Act (III 
of 1947), Section 3. 1965 All LJ 249; 1965 
All WR (HC) 161. 

(j) Plea of part performance against 
transferee for consideration — Cannot be 
allowed to be raised in second appeal for 
first lime. AIR 1904 All 300 (301). 

(k) Suit for ejectment of tenant after 
expiry of lease on ground that he was a 
tenant at will — Defendant pleading pro- 
tection of Section 5, Assam Act (12 of 
1955), which came into force pending suit 
No specific plea that he had constructed 
a building within five years of the new 
tenancy created by virtue of Section 116, 
T. P. Act — Decree for eviction on ground 
that tenant had not built any construction 
within five years from date of original 
lease and was entitled to protection under 
Section 6 — Defendant cannot be allowed 
to plead protection under Section 5 on 


basis of new tenancy created under Sec- 
tion 116, T. P. Act. AIR 1963 Assam 137 
(139): ILR (1963) 15 Assam 120 (DB). 

(l) Suit for ejeclmenl after notice 
terminating tenancy — Date of commence- 
ment of tenancy not mentioned in plaint 

— Point that notice was invalid not raised 
in Court below — Appellant not allowed 
to raise it in second appeal. AIR 1965 
A.<;sam 55 (58): ILR (1964) 16 Assam 435 
(DB). 

(m) Suit tor eviction — Damages not 
c.'uimed by plainlifF — Issue not raised on 
point — No witness proving any damages 

— High Court in second appeal assessing 
damages merely on guess work — Assess- 
ment and award of damages held were 
beyond jurisdiction. (1963) 67 Cal WN 
617. 

(n) New point — Suit to recover posj^cs- 
sion of land from lessees — Averments 
that first defendant alone was the lessee 
who had surrendered possession by en- 
dorsement on lease deed and that deien 
dant 2 was only a surety for defendant 1 
— In second appeal surrender by defendant I 
held not operative — Thereupon counsel 
for defendant 2 slating that defendant 2 
has surrendered whatever rights he had in 
lease -- Held, that such submission would 
prejudice rights of other parties and the 
High Court could not lake note of it at 
such late stage. (1964) 2 Mad LJ 242: 76 
Mad LW 431. 

(14) In the case of new points or 
objections, the following propositions may 
be laid down: 

(a) A point or objection not raised in 
the Courts below or in the grounds of ap- 
peal — that is, as to which the res- 
pondent has had no notice that it is going 
to be urged — will not be allowed to be 
argued in second appeal. AIR 1954 Ajmer 
57 (2) (60) • AIR 1958 SC 199 (202): 1958 
SCR 948: ILR (1958) Punj 807 • AIR 1968 
Andh Pra 427 (435) (DB) • 1956 All L 
Jour 730 (732) * AIR 1954 Sau 8 (9) * 

ILR (1954) 1 All 563 (567) * 1954 All VVR 
(HC) 522 (523) * AIR 1953 All 236 (238) • 
AIR 1953 Bom 412 (415): ILR (1953) Bom 
948 (DB) • AIR 1953 Trav-Co 360 (361) 
(DB) ♦ AIR 1950 All 1 (8) • AIR 1950 Cal 
467 (469): ILR (1951) 2 Cal 143 (DB) ♦ 
AIR 1949 Assam 22 (22) (DB) • AIR 1943 
Mad 322 (324) * AIR 1966 SC 1024 (1024): 
(1966) 1 SCJ 601 * AIR 1969 Ker 19 (21): 
1968 Ker LJ 614. (Suit for redemplion and 
possession of mortgaged properly — 
Amendment seeking to convert it into one 
for possession on basis of title — Cannot 
be allowed in second appeal.) * AIR 1969 
Pat 24 (25) * AIR 1968 Bom 208 (214): 69 
Bom LR 394 (DB) • AIR 1968 Madh Pra 
175 (177): 1968 MPLJ 180 * AIR 1968 Pal 
496 (499): 1969 BLJR 208 (DB) • 1968 
BLJR 850 * 1968 Raj LW 354 * 1967 Ker 
LT 596: 1987 Ker LJ 718 * 1967 Raj LW 
255; ILR (1966) 16 Raj 1229 * 1966 Ker 
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LT 1125: 1966 Ker LJ 337. (Cuiilenlion 
that plaint was not properly verilled — 
Contention not raised in lirst appeal — 
Appellant not allowed to raise the conteii- 
ticn in second appeal.) * 1966 Ker LT 
1031: 1966 Ker LJ 1014. (Flea ot debtor 
that he was not an aftiieullurist — Flea 
not taken in objection to execution ol 
decree and case dealt with by lower Courts 
us il Kerala Act XWl ol 1056 applied to 
debtor — Flea cannot be allowed in 
second appeal.) * AIH 1966 iSIadh Fra 307 
(309): 1966 Jab LJ 1112 AIK 1966 Mys 
299 (304): il965) 2 My.s LJ 692 AIK 1966 
Orissa 76 (79): ILK (1965) Cut 807 '' 
(‘1966) 33 Cut LT 892: ILK (1966) Cut 619 
* (1966) 32 Cut LT 148: ILK (1966) Cut 
486 * AIK 1966 Fun] 36 (40): 67 Fun LK 
849 * (1966) 68 Fun LK 874 ♦ 1966 Kaj 
L\V 498. (Flea not taken in written slate- 
rcenl — Fact conslilutiiiK plea mention- 
ed in the document executed by detendant 
in favour of plaintilf and relied on by the 
latter to prove his claim — Facts con- 
slitutinfT Die plea cannot be held proved 
— New plea cannot be allowed.) * 1966 
Kaj LW 492 * 1966 Kaj L\V 141: ILK 
(1966) 16 Kaj 454 * 1965 All WK (lIC) 544. 
(A plea as to identiliabilily of plots not 
raised belore the Courts below cannot be 
allowed to be raised in second appeal.) ^ 
AIK 1965 Andh Fra 98 (100): ILK (1963) 
Andh Pra 931 (DB) » (1966) 67 Fun LK 
707 • AIR 1964 Guj 174 (177): (1964) 6 
Guj LK 678. (Plea of misjoinder not taken 
in suit — It cannot be allowed for lirst 
time in second appeal.) * AIK 1964 Pal 66 
(71) * AIR 1963 Cal 325 (328, 329): 67 
Cal WN no (DB) ♦ AIR 1963 Guj 244 
(249) * AIR 1963 Oris.«^a 97 (99) * ILK 
(1963) Cut 146 • AIR 1963 Ka| 241 (244, 
245): 1963 Raj LW 497 • AIR 1962 All 233 
(237) • AIR 1962 Ker 36 (37): 1900 Ker LT 
1080. (Plea of non-joinder of parly can- 
not be allowed for lirst time in second 
appeal.) • 1962 Cur LJ 287 (Punj) * 
(1901) 65 Cul WN 1110 • 

(1961) 39 Mys LJ 936. (Plea us 
to abandonment not raised before — 
Parly cannot be permitted to raise il for 
lirst lime in second appeal.) * ILR (1961) 
Mys 221 * 1960 Jab LJ 549: 1960 MPC 

420. (New ground taken regarding defect 
in quit notice — Point not urged either 
in trial Court or in first appeal — It can- 
not be allowed to be urged in Second 
Appeal.) • (1960) 2 Orissa JD 367: ILR 
(1900) Cut 92 * AIR 1959 Cal 328 (331): 

ILR (1959) 2 Cal 325 (DB) • AIR 1959 
Madh Pra 389 (390): 1959 MPLJ 884 * AIR 
1959 Pal 477 480) • AIR 1957 Madh Pra 
138 (139): 1957 MPLJ 308 (DB) * AIR 1952 
Orissa 165 (106): 17 Cut LT 209. (Suit 
for cjectmeiil of sub-tenant — Plea of want 
of valid notice to quit cannot be raised 
in second appeal for first time.) 

[See however AIR 1942 Mad 317 (318).] 

(b) A point or objection which, if it 
had been taken in the first Instance, could 


have been cured or met by the other side 
adopting a course ol action which is not 
open to him at the stage oi second appeal, 
will not be allowed. AIR 1956 fivd 170 
(171); ILR (1956) llyd 321 * AIK 1958 
Punj 116 (121): ILK (1958) Punj 335 (DB). 
(Objection as to adinissihilily ol secondary 
documentary evidence.) • 1956 All L Jour 
730 (732) * 1956 Madh BLJ 269 (272, 273) 

* AIK 1952 All 996 (1006, lOilj: ILK (1952) 

2 All 984 (DB) » 1951 All L Jour 145 (147) 
(DB) ♦ AIK 1948 Nag 293 (296): ILR 

(1947) Nag 710 (DB) ^ AIK 1945 All 202 
(204): ILR (1945) Ail 676 (FK) ’ AIH 1963 
Ail 250 (251): 1963 All LJ 25. 

(c) .\ new point or objeclion involving 
flesh invesligalion on fads will not be 
allowed. AIK 1956 Andhra 105 (107, 108): 
ILK (1955) Andhra 393 * AIK 1957 .Andh 
Pra 604 (606) * AIK 1957 Pat 408 (417) 
(DB) ’ 1956 All L Jour 355 (356) * 1956 
Kaj LW 238 (239) * AIR 1955 All 192 
(192) (DB) * AIR 1955 Pal 375 (379) 

(DB) ♦ AIH 1955 Pat 189 (192) * AIR 1957 
Andh Pra 604 (600) ♦ Madh BLJ 1955 lICK 
2194 (2196) * AIR 1954 .Ml 441 (442) (DB) 

* AIR 1954 Pal 8 (9) (DB) * AIK 1954 
Tiav-Co 392 (394) (DB) * 1954 All LJ 580 
(581) ♦ AIR 1951 Orissa 105 (110) (FB) * 
AIR 1951 Pat 502 (503) (DB) * (1965) 67 
Pun LR 887 * 1961 Jab LJ 1359 * 1961 
Jab LJ 1175; 1961 MPC 826. 

(15) A point not taken in the Court 
below, whether the omission is by the 
appellant in that Court, or whether the 
respondent failed to support his decree by 
taking the point, will not be permitted to 
be raised, except possibly where the point 
nray be described as involving a question 
of public policy, e. g.. involving jurisdiction, 
involving the principle of res judicata or 
when the decision of the point would pre- 
vent future litigation. Where the plaint 
discloses no cause of action, or the wrillen 
statement, no ground of defence, it is not 
a ground for permilUng a new point to 
be argued, merely because it was omitted 
by oversight in the Court below, or the 
materials are all on record and the answer 
to the point is plain. This does not, how- 
ever, preclude Ihe Court itself from decid- 
ing the case on such new point. AIR 1931 
All 35 (38): 53 All 65 (FB) * AIR 1931 All 
490 (494): 54 All 25 (FB). 

[See AIR 1938 Rang 468 (470) (DB).] 

[See also AIR 1934 Bom 316 (317): 58 
Bom 544 (DB).] 

[But sec AIR 1947 Mad 360 (360) (DB).] 

(16) The following are some of the 
objections which were not allowed to be 
raised for the first time in second appeal: 

(i) Objections to the admission of evi- 
dence or to the reception of secondary evi- 
dence luiless such objeclion is one which 
could not have been cured even in the 
fir.«t instance. Further, an erroneous omis- 
sion to object to evidence in the (rial 
Court will not make an irrelevant evidence 
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relevant in second appeal. AIR 1958 Punj 
IIG (121/: ILR (1958) Punj 335 (DB)'. 
(Admissibility of secondary evidence.) * 
AIR 1955 Nag 170 (172): ILR (1955) Nag 
151 (DB). (Admission of evidence.) * ILK 
(1954/ 0 Assam 63 (65). (Do.) * AIR 1949 
Ajmer 23 (27/. (Do.) » (1890) 14 Bom 372 
(377) (DB). (Do.) * AIR 1914 Cal 534 

(534) (DB). (Do.) * AIR 1924 All 709 

(710) (DB). (Do.) * AIR 1927 Mad 1107 

(1108). (Do.) * AIR 1953 Him Pra 52 

(53). (Objection as to mode of receiving 
secondary evidence.) * AIR 1951 Punj 
(Simla) 223 (225). (Do.) * (1869) 12 Suth 

WR 13 (14) (DB). (Do.) ♦ AIR 1925 Cal 

1034 (1036) (DB) * AIR 1916 Cal 278 (278) 
(DB). (Omission to object — Irrelevant 
evidence does not become relevant.) * 
(1966) 2 Mys LJ 61: (1966) 7 Law Rep 
106 * I960 Raj LW 111: ILR (1959) 9 Raj 
1059. 

[But sec AIR 1936 Lab 1005 (1006). 
(Question of admissibility not raised in 
lower Courts can be raised in second 
appeal — AIR 1927 Lah 448: 8 Lah 651, 
Followed — But the view of Agha Haider, 
J., personally was contrary to that which 
he had to follow.)] 

(ii) Objections to reception, proof and 
admissibility of documents. .'\iR 1953 Him 
Pra 52 (53). (Reception of evidence.) * 
AIK 1950 .Assam 133 (137): ILR (1950) 2 
.Assam 257 (DB). (Objection as to proof.) 

AIR 1946 Bom 193 (196). (Do.) ♦ AIR 

1922 Pat 122 (143) (DB). (Do.) * AIR 

1940 Bom 63 (64) (DB). (Objection as to 
admissibility.) * AIR 1916 Mad 147 (150). 
(Do.) * AIR 1916 All 11 (12) (FB). (Do.) 

* AIR 1918 Cal 394 (395) (DB). (Do.) ♦ 

AIR 1969 Mys 103 (105): (1968) 2 My.s LJ 
410 • 1962 Cur LJ 425 (Punj). 

(a) An objection to the admissibility of 

a document on the ground of want of 
registration has been held to be allowable. 
(1947) 82 Cal L Jour 183 (186) ♦ (1873) 

19 Suth WR 22 (23) (DB) * AIR 1925 Cal 

370 

[See however AIR 1932 PC 118 (120, 
121): 10 Rang 242: 59 Ind App 161.] 

[But see (1869) 3 Beng LR App 125 (127) 
(DB) * (1869) 11 Suth WR 381 (381) 

DB) • AIR 1915 Lah 217 (217, 218.)] 

(b) Objections on the ground of invah- 

dilv of registration or no the ground of 
want of sulHcieiit stamps will not be allow- 
ed. AIR 1927 Mad 92 (93). (Invalidity of 
registration.) * (1909) 37 Cal 63 (65): 2 
Ind Cas 414 (415) (DB), (Insufficiency of 
stamps.) * AIR 1935 Lah 172 (173). (Do.) 

* AIR 1961 Mys 62 (64): 38 Mys LJ 589. 

(c) An instrument not duly stamped will 

not be admitted in second appeal on pay- 
ment of stamp duty and penally, when 
there is no evidence that such stamp duly 
and Dcnalty were tendered in the lower 
Courts. (1896) 20 Bom 791 (792, 794) 

Objections as to the sufficiency of 
evidence, or ns to the construction of evi- 


dentiary documents, or an objection that a 
document has been materially altered. AIR 
1922 Pat 167 (169): I Pat 350 (DB). 

(Sufficiency of evidence.) * (1869) 12 Suth 
WR 244 (245/ (DB). (Do.) * AIR 1929 

Rang 213 (214). (Do.) * AIR 1924 Cal 353 
(354) (DB). . (Construction of document.) 

• AIR 1927 Mad 791 (791). (Do.) ♦ AIR 

1929 Mad 622 (624). (Alteration of docu- 
ment.) * 1963 Raj LW 621: ILR (1963) 13 
Raj 1188. 

(iv) Objections relating to the burden of 
proof. (1875) 23 Suth WR 324 (325) (DB) 

* AIR 1965 Raj 115 (120): 1965 Raj LW 
37. 

(v) An objection that a witness who* 
ought to have been examined by the trial 
Court has not been examined. (1882) G 
Bom 524 ^527) (DB) * (1871) 15 Suth WR 
87 (88) (DB). 

(vi) An objection that the decision has 
been given by the District Court on evi- 
dence recorded by the Munsif before the 
transfer of the suit to the District Court. 
(1874) 6 NWPHCR 80 (83) (DB). 

(vii) An objection that the plaintiff 
should have, but has not asked for, an- 
other or consequential relief. (1890) 14 
Mad 46 (48) (DB) • (1878) 2 All 134 (135) 
(DB). 

(viii) Objections on the ground of mis- 
joinder or non-joinder of parlies. But the 
question whether a particular defendant 
is necessary party and could contest the 
suit can be allowed if no further evidence 
is thereby rendered neces.^^ary. AIR 1941 
Mad 506 (507). (Joinder of parties.) * 
AIR 1925 Lah 65 (65). (Objection allowed 
if no evidence is necessary.) 

(ix) Objections on the ground of misdes- 
cription of parlies. (1893) 16 Mad 317 
(319) (DB). 

[See (1869) 12 Suth WR 117 (118) (DBl.3 

(x) Objections on the ground of the mi>' 
joinder of causes of action. See Order 1. 
Rule 7. 

(xi) Objections to the frame of i.«su&s. 
AIR 1917 Lah 68 (69) (DB). 

(xii) An objection that the suit is net 

maintainable or that it is premature ii it 
depends on facts. AIR 1947 Mad 194 
(195). (Plea that suit is not maintain- 
able.) * AIR 1945 Pat 286 (287) (DB). 

(Do.) * AIR 1917 Mad 177 (177) (DB) 

(Do.) * AIR 1930 Cal 267 (269) (DB). 

(Do.) * (1878) 2 All 134 (135) (DB). (Do.- 
♦ AIR 1932 All 661 (662) (DB). (Dof) * 
AIR 1935 Bom 254 (255). (Do.) * AIR 

1924 Lah 328 (328, 329) (DB). (Objection 
that suit is premature.) 

[See however AIR 1952 Punj 387 (388): 
ILR (1952) Punj 539.] 

(xiii) Objections based on the ground of 
illegalilv and insufficiency of notice to quil. 
AIR 1950 Mys 63 (64) * AIR 1918 Mad 

980 (982) (DB) • AIR 1917 Pal 469 (470): 

2 Pal L Jour 595 (DB) * AIR 1929 Mad 
617 (620) (DB). 
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[See also (1878) 1 CnI L Hrij 4L>1 (423. 
424) (DB).! 

[Bui see {1880} 2 Mud 310 (a*)!) lUBi.J 

(xiv) Objections to court lee und to Ihe 
vuluidion ol the suit ior purposes oi <-ourl- 
lees. (1862) I Bom HCB 62 (03) (DM* * 
AIR 1025 Lah 241 (241 1 (DB) AIR lO-JT 
Xas 321 (322). 

(xv) For other ('ases <il objections, see 
the fullowinj* cases. 1050 .Madh BI,.I .508 
(570). (New plea as to inin-i cKislration o. 
dociiincnl.) (1055) 8 Sau I.R 240 (244). 
(New plea as to reunion cannot lx* taken 
lor first lime in second appeal.) * ,-\lR 
10.53 Assam 206 {20Gi: II. R (1052i 4 Assam 
3,^*7 (UHi. (Whether Icf'al repiesenlalives 
were joined within lime.) * .AIR 1050 Fast 
Punj 278 (281) (DB). (The objection lhal 
there wa.< de'cci in title ol the seller il not 
raised in the plaint cannot be raised in 
appeal.) * AIR 1950 Raj 47 (49). (Plea 
t))at an <jld document should have been 
piesuimd ti) be t'enuine under Section 00, 
Evidence .Acl — It is lor the lower Courts 
to have exercised the discretion under Sec* 
li-m 00. Eviden.e Acl.) AIR 1943 Mad 
288 (200,: ILK (1043) Mad 500 (DBi. 
(Oblcctioii as to absence ol notice lo cer- 
tain persons beb)re cancellation of securitv 
bond.) • AIR 1032 Bom 255 (255). (Plea 
of purchase in ^ood lailh and fur con 
si'ieralion from oslen.srble owner.) * ILH 
\1065) 2 PunJ 419. (Ohjcclion disallowed 
by the lower appcllule Court on llic ground 
that it was never plainlifi's case, cannot 
he allowed to be raised in second appeal.) 
• AIR 1962 Pat 273 (275): 1962 BLJR 11. 
(Commissioner for measuring land — 
Report of — Admissible in evidence and 
fcims part of record — Fact lhal Commis- 
sioner is not examined is not material — 
Objection as lo its admissibility — Cannol 
be raised for first lime in second appeal.) 
'* .VIR 1059 Bom 475 (477); 60 Boin I.R 
1083. (A new pica that the suit being 
collusive the doctrine of lis pendens did 
not apply, will not be allowed lo be rais- 
ed for the first time in second appeal.) 

(17) A point which, though, mcnlioncd 
in the pleadings, was nol pul forward or 
agitated in the Courts below, will not be 
allowed lo be raised in second appeal. 
AIR 1947 Oudh 122 (127) • AIR 1042 Cal 
586 (587): ILR (1943) 1 Cal 123 (DB) ^ 
AIR 1941 Mad 012 (614) AIR 1917 PC 
23 (25). 

[But see (1913) 18 Ind Cus 367 (308) 
(Oudh).] 

(18) A point put forward in the trial 
Court hut not urged in the first appeal 
will not be allowed in second appeal. AIR 
1950 East Punj 325 (320): ILR (1950) PunJ 
308 * AIR 1921 All 232 (233): 43 All 555 
(DB) AIR 1910 PC 166 (108) • AIR 1936 
Oudh 52 (53. 54): 11 Luck 675 (DB) * .AIR 
1937 Oudh 243 (244): 13 Luck 167 (DB) * 
AIR 1939 Cal 593 (594) (DB) * AIR 1935 
Lah 590 (591): 17 Lah 84 (DB) • ILR 
(1960) 10 Raj 00. 

[Vol. 2.] 3 A. M. 72 


(19) Where one party sets up a new 
case in lirst appeal, the other side .should 
ask the lower .Appellate Court for an op- 
portunity lo meet it. if he fails lo do so, he 
♦ annot raise the objection in second appeal. 
AIR 1048 All 382 (391): ILR (1049) All 26 
iFB) * AIR 1020 Cal .325 (32G) (DB). 

(20) Where an unsuccessful defendant 
was content to rest his ca.se in lirst appeal 
on a ((ucstion of la^v without challenging 
llie trial Court’s findings on other points, 
it was held that, when the point of law 
was decided aguin.si Jiim in second appeal, 
he could not be all(.)Wed lo meet the case 
on the Ollier points. (1909) 32 .Mad 76 
(82) (DH). 

(21) The plainliir cannot be precluded 
from putting forward a lesser case in 
second appeal because he had bargained 
for a much higher claim in the Court of 
the first appeal. .UR 1056 Mad 514 (517); 
ILR (1056) Mad 1004 (DB). 

(22) A plea that the judgment appealed 
against is erroneous under a Full Bench 
ruling of the High Court given during the 
pendency of (he second appeal, will nol 
be allowed to be raised in the second ap- 
peal. (1869) 3 Beng LR 271 (272) (DB). 

(23) Suit having been originally contest- 
ed on different grounds, il is nol open for 
first lime in secunu appeal lo ask for the 
dismissal of the suit on the strength of the 
Full Bench decision given in another case, 
[)en(ling the second appeal. (1869) 11 Sulh 
WR 430 (431) (DB). 

[See also (1875) 24 Suth WR 0 (7) (DB) 

» 11875) 24 Suth WR 72 (72).l 

(24) Suit for enforcement of vendor’s 
lien — Second appeal — Omission lo im- 
plead necessary parties — Flea cannot be 
allowed to be raised for the first lime in 
second appeal lo enable defendant to avoid 
liability.) AIR 1962 Mad 423 (425): 1962 
Mad WN 355. 

(25) An appellant cannot raise, for the 
tir.st time in appeal a so-called constitu- 
tional point, namely, lhal the Central Legis- 
lature or the Central Government, acting as 
a Legislature, could iegi.slalc only witli re- 
spect to <*)ntracls to be performed wholly 
within India whic-li he had never thought 
of before and o( which he had not given 
any warning lo respondent at any stage. 
AIR 1959 Cal 328 (331): ILR (1959) 2 Cal 
325 (DB). 

(26) Whether a point raised by means 
ot a new ground taken in a second appeal 
is arguable is obviously for the Court 
lo decide, and it would certainly be failing 
in its duly if it takes the line of least 
resistance and admits the case for hearing 
as a matter of course. 1960 Jab LJ 549: 
1900 MFC 420. (AIR 1953 SC 282. Disting.) 

(27) As lo the power of appellate 
Court to lake notice of subsequent events 
or changes in law. See Order 41, Rules 23, 
27 and Rule 33. 

50. New point Involving pure question 
ol low. — (I) A point of pure law ap- 
parent on the face of the record and in* 
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\chin« no lurthcr dcvelopmenl by evi- 
dence may be lakcii in second appeal, even 
though it may not have been raised in the 
Courts below. AIR 1965 SC GOl (C07): 
1965-2 SCR 874 AIR 1968 Andh Pra 280 
(282) (DBj AIR 1967 Tripura 1 {6} * 

AIR 1966 Pal 345 (348) (DB) * 1965 .\ndh 
LT (Civil) 22 (24) * AIR 1964 Assam 102 
(106): ILK (1964) 6 Assam 95 (DB) * AIR 
1964 Punj 159 (162): ILR (1954) Punj 602 

♦ 1964 All \VR (IIC) 647 (649) * (1954) 33 

Pat 894 (899) * AIR 1931 Mad 632 (633) * 
(1968) 81 Mad L\V 623 * AIR 1968 Punj 
473 (474): 1968 Cur LJ 567 (DB). (.New 
point — Contention that no suit for re- 
dfinplion is competent can be urged in 
second appeal.) * 1968 Cur LJ 247: 1968 
Service LR 399 (Puni) 1968 Cur LJ 203: 
(1968) 70 Pun LR 526 * .\IR 1967 Guj 267 
(262): ILR (1966) Guj 930 * AIR 1967 
Orissa 142 (143): 33 Cut LT 244 (DB) » 
AIR 1967 Raj 199 (202, 203): 1967 Rai LW 
13 * AIR 1966 Assam 118 (120): ILR 

(1965) 17 Assam 285. (Raising question ol 
law — Allowed to be argued in second ap- 
peal.) * AIR 1966 Cal 97 (98): 69 Cat WN 
833. (Whether certain provision of an .Act 
is ultra vires is pure question of law’ — It 
can be raised lor the first lime in second 
appeal.) * AIR 1966 Ker 276 (278): 1966 
Ker LT 440 (DB). (Point about constitu- 
tionality of special provisions in favour of 
banking companies in Kerala .Vgriculturisls 
Debt Relief Act raised for first lime with- 
out adequate data as to basis or otherwise 
o:' classification permitting differential 
treatment — Point left open.) * AIR 1965 
Mad 221 (223): 77 Mad LW 727. (Con- 
Unlion raised for first lime in appeal — 
C(*Jilenlion involving question of law — II 
was allow’od to be raised In appeal.) * ILR 
(1965) 2 (Punj) 419. (Objeclion regarding 
validilv of Rule G(.A) of Delhi Land Reform 
Rules nol raised in lower Courts — Such 
((Ueslion can be peiinittcd to raise in 
second appeal since it relates to the very 
validitv of rules itself.) * AIR 1963 Ker 
356 (357); 1962 Ker LT 801. (Suit under 
Order 21, Rule 63 — .Allegation that deed oJ 
a.s‘^ignmenl in lavour of transferee was in 
fraud of creditors — Relief lor selling aside 
d«*cumenl — Point that action should have 
been brought as a iepre.sentalive one on be- 
half ol all creditors after complying 
with provisions of Order I, Rule 8 — 

Question held was pure question of law 
and could he dealt w’ilh in second appeal.) 

* AIR 1963 Orissa 183 (184): 29 Cut LT 

460 * .AIR 1960 Cal 597 (600). (Adoption 
— Question of capacity to give, take and 
be taken, in adoption, is one of law, open 
for eoii.sideralion by High Court in second 
appeal.) * AIR 1900 J and K 35 (36). 

(Question as to maintainability of suit is 
essentially one of law’ — Point though not 
pressed in lower appellate Court can be 
allowed to be raised in .second appeal.) * 
AIR 1900 Punj 176 (177, 178) * .AIR 1959 
Raj 162 (163): 1959 Raj LW 4,59. 


(2) A point ol law not depending upon 
ar* examination of the evidence and nol 
rerfuiring fresli investigation of facts, may 
be taken for the first lime in the second 
appeal. AIR 1958 Andh Pra 280 (282) 
(DB) * AIR 1958 Pal 553 (556) * AIR 1957 
lai 729 (730;: 36 Pal 1139 (DB). 

(Question of lis pendens.) * (1889) 16 

Cal 33 (36) (DB). (Not requiring cxuniina- 
linii of evidence.) * AIR 1938 Bom 291 
(293). (Do.) * AIR 1955 Cal 169 (170). 

(Not requiring fresh investigation of fact.) 

Madh BLJ 1955 HCR 2194 (2196). (Do.) 

* 1955 BLJK 20 (23). (Do.) * AIR 1923 

Bom 82 (83): 47 Bom 128 (DB). (Do.) * 

.AIR 1937 All 99 (100). (Do.) * 1966 Cur 
LJ no + (1964) 1 Mad LJ 110; 77 Mad 
LW 651. (New point raising no new facU 
— It can be allowed to be raised in second 
appeal.) * AIR 1961 Punj 157 (160); 63 

Pun LR 294. (Debatable point cannot be 
allowed for lirsl lime in second appeal.) 

^ (1960) 1 Guj LR 5. 

(3) .A new point of law will be allowed 
where it arises on the findings of the 
low’er Court, or where it arises on the 
facts fou.ud by the said Court, or where it 
arises on adinilled facts or facts not in dis- 
pute. (1893) 17 Bom 303 (305) (DB) * AIR 
1920 Lah 489 (491) * AIR 1953 Bom 

50 (54. ,55): ILR (1953) Bom 339 (DB) * 
AIR 1951 Punj 129 (131) • AIR 1938 

All 396 (397): ILR (1938) All 563 (FB) * 
AIR 1956 Assam 100 (103); ILR (1956) 8 
Assam 215 (DB) * ILR (1955) Hvd 20 
(22) * AIR 1954 Cal 539 (539) * AIR 1951 
Punj 129 (131) * AIR 1944 Bom 50 (52) 
(DB) * AIR 1938 Mad 405 (410) * AIR 

1038 Rang 236 (238); 1938 Rang LR 356 
(DB). 

[See also AIR 1951 Pat 641 (643) (DBj * 
AIR 1950 Hvd 58 (58): ILR (1951) Hvd 
283 (DB) * Air 1950 Mad 367 (,369)' * 

AIR 1949 Cal 546 (548): ILR (1945) 2 

Cal 623 (DB) * AIR 1949 Mad 689 (690) 

^ AIR 1949 Pat 405 (406); 27 Pat 143 (DBl 
* AIR 1946 Nag 266 (270): ILR (1946) Nag 
301 (DB) AIR 1942 Bom 95 (96) (DID • 
AIR 1917 Cal 681 (684) (DB) * AIR 1916 
Oudh 199 (201) * AIR 1922 Pal 252 (253): 

6 Pat L Jour 050 (DB) * AIR 1925 All 78.^ 
(784): 47 All 9.32 (DB) ♦ AIR 1925 Cal 370 
(372) * (1968) 9 Guj LR 1082 * 1961 BLJR 
74.5.)] 

(4) In respect of points of law’ arising on 
the findings of the lower Court, or on the 
facts found by it, or on the admitted facts, 
it is nol necessary that they should have 
been mcnlioncd in the appeal grounds if 
there can be no legitimate objectiom on the 
grounds of surprise to the other side. .AIR 
1953 Bom 50 (54, 55): ILR (1953) Bom 
.339 (DB). 

[See AIR 1940 Mad 577 (579).] 

[See also AIR 1942 Bum 95 (96) (DB).] 

(5) The power of allowing new’ points 
of pure law to be raised for the first time 
in second appeal is discretionary though as 
a general rule, the discretion will be excr- 
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ciscd in favour of allowing Ihem lo bt- 
raised. AIH 1931 Cal 565 (567) (DH) * 
AIR 1930 All 885 (886) iDU) * AIK I9‘il 
All 337 (339): 43 All 193 (SK) ♦ AIK 1918 
Cal 13 (17, 18) (SBj. (Point ^liould be 
allowed.) * AIR 1951 Punj 129 (131). 

(Do.) ♦ AIR 1917 Cal 710 (718): 44 Cal 
47 AIR 1925 Oudh 500 (507) * AIR 1902 
Puni 147 (149): 33 Pun LR 710. 

(6) When a question of law or a con- 
stitutional issue is raised for the first lime 
in the Court of (lie last resort upon (acts 
eiher admiltod or proved beyond contro 
versy, it is not only expedient but hif'hly 
essential in the interests ol jiisliee to enter 
tain the same. AIR 19.50 ll\d 120 (121): 
ILR (1950) Ilyd 565. 

(Sec AIR 1957 Cal otiU (503) (DR). 

(Point ol law Koiny to the rt)ot of the juri.s- 
diction of the trial (iourt.)] 

t7) Question reKardin;; applieabilily oj 
Section 53 A, T. P. Act not raised by the 
defendant in his proeeediiiK, but gone into 
at the hearing:; by the (.iourls below aiui 
liudin^ Kiven — lleld Court will not 

be justified in relusin^^ to allow defendant 
to avail biinsclf of pro\islon.s ol Sec. 53-A, 
T. P. Act. AIR 1959 Mvs 173 (175): 35 .Mvs 
U 260 * AIR 1900 Mvs 80 (89): (1905) 2 
Mys LJ 229. 

(8) Plea under Seclion 43, T. P. .\cl not 
taken by plaintilfs in plaint and necessary 
element ol Section 43 not pleaded or prov- 
ed — PlainlilT.s are precluded from rai.slnj» 
plea in second appeal. ILR il9(>3) Cut 140. 

(9) Plea under Section 39 of the Orissa 
Pstales Abolition Act — Maintainability ol 
suit — Plea not taken in any oi ibe 
C(;urls — Not permissible in second appeal. 
ilk (1903) Cut 140. 

(10) Second appeal -- New plea avail- 
able as a result ol latter iudieial pn)- 
nouneemeni mav be taken. .\IH 1967 Pal 

35 (40). 

51. New ease of ml.xed questions of law 
and fact. — (l) A plea involving a ini.xed 

<|Ueslion of law and fact and depending 
on fresh invcsli(;alion cjf facts will not be 
allowed to be taken lor Ibi* first time in 
second appeal. AIR 1954 Mad 829 (830); 
ILK (1955) Mad 654 (DB) * AIR 1958 SC 
199 (202): 1958 SCR 948; ILR (1958) Punj 
H07 ♦ Madh BLJ (1955) IlCR 522 (528) * 
AIR 1951 Mad 417 (418) ^ AIR 1942 All 

36 (38) (DB) * AIR 1933 .Na« 299 (301): 
30 Nan LR 101 * AIR 1934 All 092 (693) 

• (1885) 9 Bom 285 (287, 288) (DB) * AIK 
1923 Cal 247 (248) * AIR 1924 Bom 469 
(469) (DB) * AIR 1924 Pal 440 (447): 3 
Pat 236 (DB) * AIR 1950 Lah 62 (65) (DB) 

• .MR 1947 Cal 398 (401) ♦ AIK 1936 Lah 
629 (634): 17 Lah 737 (DB) • AIR 1967 
Cal 354 (355) * AIR 1966 Mys 13 (14); 
(1965) 1 Mys LJ 389 • AIR 1963 Cal 470 
(471): 07 Cal WN 522 AIR 1963 Raj 241 
(244): 1903 Rai LW 497. 


For specific questions not allowed on lhj‘ 
Kround, .see the following cases: 

1956 Madh BLJ 43 (46) » AIR 1955 

C.il :>94 (596) » AIR 1955 Mad 309 (377) 
(DB) * AIR 1955 Raj 167 (172) • AIR 1954 
Pal 40 (40) iDB) * AIR 1954 Raj 243 (246) 
(DB) * ILR (1954) 1 All 722 (720) * .\IH 
1953 Bom 129 (133): ILR (1953) Bom 98 
(DB) » .\1R 1953 Punj 304 (304) (DB) ’ 
AIR 1952 Orissa 31 (32) (DB) "" AIK 1952 
Sau 107 (108) • AIR 1907 Raj 199 (202, 

203): 1967 Raj LW 13 * AIR 1965 Pal 
192 (195) * AIR 1965 Punj 117 (118); 66 
Punj LR 1201. (Plea ol part performance 
cannot be laised lor tirsl lime in second ap- 
peal.) » ILR (1964/ Cut 111. (Question ol 
applicability of Seclion 107. T. P. Act can- 
noi be raised for first lime i.n second ap- 
peal, queslion bein;' mi.\i-d (|uestion ol law 
and fact.) * .\1R 1964 Pal 288 (289): 1964 
BLJR 39 |DB) * (1964) 66 Punj LR 12 ' 
AIR 1964 Raj 232 (234): 1964 Raj LW 362 
* AIR 1963 Oris.sa 217 (220): (1963) 5 OJD 
30l * 1963 Ra) LW 92. (Transler Iroin 
ostensible owner — Burden of proof or 
transferee — Pica should be raised in trial 
Court and not in second appeal for the 
first lime.) .VIR 1962 Pat 218 (219): 1961 
BLJR 795. (The point that the title of 
a certain person in regard to the land in 
dispute was mutated by adverse possession, 
when not raised in the two Courts below, 
cannot be allowed to be aKilaled for llie 
first lime in second appeal.) • AIR 1961 
(iuj 151 (159): (1961) 2 Guj LR 343 (DB). 
(Preliminary objection to second appeal 
based on mixed question of law and tael 
— Not allowed lo be raised for the lirsl 
lime.) AIR 1961 Ori.ssa 94 (95) * AIR 

1961 Pat 164 (168/: 1961 BLJR 554 » AIR 
1961 Raj 241 (243); 1961 Raj LW ,330 * 
AIR 1960 Pal 502 (502, 503): I960 BLJR 
490 (DB) * AIR 1900 Pal 410 (411): 1960 
BLJR 382. (.New point that suit by Union 
o! India is not maintainable in view of Sec 
lion 172 (1), Government of India Act, 
1935 and .\rlicle 294 ol the Constitution in- 
volves a mi.xed (juestion oi law and fact 
and cannot be allowed for first lime.) * 
1960 BLJR 403 * AIR 1959 Cal 400 (401) 
(DB) * AIR 19a9 Mys 43 (44); 36 Mys LJ 
455 ^ AIR 1959 Punj 318 (319); Ol' Punj 
LR 245 • AIR 1952 Sau 107 (108). 

(2) Pleas of mixed question of fact and 
law — Plea raised for first lime in Sup- 
reme Court — Not allowed. AIR 1963 SC 
1227 (1233): (1963) Supp 1 SCR 750 • 
AIR 1963 SC 1703 (1707); (1963) Supp 
(2) SCR 834. (Point involving; mixed 
(|uestion of fact and law raised 
before Supreme Court — No exceptional 
grounds for deviating from usual prac- 
tice of Court — Appellant will not be al- 
lowed to raise tlic point when he failed 
lo do so in Courts below.) 

(3) Subrogation — Presumption in 
favour of — Plea that presumption was 
discharged raised in argument before Sup- 
reme Court - Plia being one of question 
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of fact held could not be raised. AIR 1963 
SC 1607 (1610): (1964) 2 SCR 324 * AIR 
1965 SC 1812 (1816); (1966) 2 SCJ 310. 

(Case of family settlement never set up by 
party either in trial Court or in Higb 
Court — It cannot be allowed to be set up 
before Supreme Court for the first lime.) 

52. Plea going to the root of the case. — 

(1) A plea of law which goes to the root 
of a case can be taken up even for the 
first time in second appeal, if it arises from 
the evidence on record and does depend on 
other facts or further enquiry on facts. 
AIR 1956 Madh B 209 (211) * AIR 195« 
All 54 (60) (DB)='=AIR 1958 Manipur 7 (11) 
• AIR 1957 Tripura 1 (6) * AIR 1952 Punj 
387 (388): ILR (1952) Punj 539 * .\IR 1950 
Hvd 58 (58|: ILR (1951) Hvd 283 (DB) 
AIR 1949 Mad 127 (131) (DB) * AIR 1942 
Bom 273 (274): ILR (1942) Bom 649 ^ 
(1887) 14 Cal 586 (590) (DB). (Arising 
from evidence on record.) * AIR 1923 Lali 
491 (492). (Do.) * AIR 1942 Pat 79 (80l 

(DB). (Not depending on other facts or 
further enquiry.) * AIR 1927 Bom 15/ 
(158): 51 Bom 231 (DB). (Do.) * .AIR 1961 
Bom 221 (223): 63 Bom LR 58 * AIR i960 
Manipur 49 (51). (A pure question of law 
such as the incompetency of the plainlifT 
to bring a .'^uit in tort, which goe.s to the 
very root of the matter can be allowed to 
be 'raised for the first time at the stage 
of arguments in second appeal.) 

[But sec 1962 Raj LW 667; ILR ll962t 
12 Raj 875. (New plea — Plea going to 
the root of plainlill’s case — Not taken in 
trial Court — Not allowable to be raised 
in appellate Court.)] 

(2) Where the objection is one which, il 
it had been taken in the lower Courts. 
mighl have been cured, it will not be al- 
lowed to be taken for the first lime in 
second appeal. AIR 1942 Pesh 81 (82) * 
AIR 1939 Mad 918 (919) * (1843) 3 Moo 
Ind App 229 (242) (PC). 

(3) A plea of want of cause of action 
which is merely technical and capable ol 
being cured if the objection had been taken 
in the lower Court cannot be allow- 
ed to be raised in second appeal. (18691 
11 $uth WR 350 (351) (DB) * AIR 1958 
All 54 (60) (DB). (E.xislence of legal evi- 
dence.) * (1890) 13 Mad 277 {281} (DB) ^ 
AIR 1020 Mad 965 (967) (DB) • (1895) 19 
Bom 43 (45, 46} (DB). 

( 4 ) Where the plea is one which is 
fundamental and incurable, it can be allow'- 
ed to be raised for the first time in second 
appeal. (1899) 21 All 341 (345) (FB) ‘ 
(1893) 18 Bom 110 (113) (DB) =• AIR 1917 
Ca! 081 (684) (DB). 

(.5) An objection that the appellant in 
the lower appellate Court w’as not compe- 
tent to file the appeal or that there being 
no decree the appeal to the lower appellate 
Court was not competent goes to the very 
root of the appeal and can be raised foi 
the fif.sl lime in .second appeal. Where 


such a plea is allowed, the opposite party 
may be given an opportunity to meet it. 
AIR 1953 Kulch 28 (29) * AIR 1934 All 
677 (679) * (1879) 2 Mad 346 (350, 351) 
(DB) * AIR 1925 Mad 67 (68) (DB). 

[See AIR 1957 Cal 560 (563) (DB).] 

(6) An objection that the suit had abat- 
ed by reason of defendant’s death during 
the pendency of appeal in the lower ap- 
pellate Court, even though not raised there, 
can be allowed to be raised in second ap- 
peal as it is one alfecting the very jurisdic- 
tion of the Court to pass the decree. 1949 
Trav-Co LR 11 (14) (DB). 

63. Pica of Jurisdiction. — (1) A plea of 

jurisdiction is a point of law and excepi 
in cases covered by Section 21 of the Code 
and Section 11 of the Suits Valuation Act. 
1887, can even as a new plea be raised in 
second appeal, unless such plea cannot be 
determined on the facts found by or ad 
milled in the lower Court, or on the facts 
already in evidence. AIR i956 Madh B 209 
(211) AIR 1958 Manipur 7 (11) AIK 
1931 All 556 (557) (DB) * AIR 1927 Nag 
161 (165) * (1894) 21 Cal 249 (252) (DB) 

* AIR 1933 Nag 318 (321. 322): 29 Nag LR 
342 * (1895) 18 Mad 418 (420) (DB) 

AIR 1956 Bom 687 (689) * AIR 1955 Bom 
7.5 (76): ILR (1954) Bom 1227 (DB) * AIR 
1953 Nag 236 (237); ILR (1952) Nag 150 * 
AIR 1950 Him Pra 36 (39) * AIR 1949 PC 
171 (171) » AIR 1943 Bom 427 (429); ILR 
(1948) Bom 534 (DB) * (1888) 12 Bom 155 
(157) (DB) * AIR 1924 PC 95 (101); 20 
Nag LR 33: 51 Ind App 72: 51 Cal 301 * 
AIR 1914 PC 140 (143): 42 Cal 116: 41 Ind 
App 197 ^ AIR 1932 All 273 (276): 54 All 
,573 (FB) * ILR (1954) Cut 277 (282) ^ 

(1862) 1862 Sulh WR (Supp) No. 31 (32. 
33) (FB) ♦ (1895) 22 Cal 483 (48G| (DB) » 
(1967) 2 Mys L.I 629. (Decree of low'er 
appellate Court passed w'ithoul jurtsdiction 
— Decree U contrary to law' and must be 
set aside in second appeal.) 1965 .411 L.I 
1045; 1965 All WR (HC) 521. (Finding 
under Section 1-A of U, P. (Temporary; 
Control of Rent and Eviction Act (3 of 
1917) on question whether building wa.s 
constructed after 1st January 1951 or not 
is a finding on jurisdictional fact — Find- 
ing can be challenged in second appeal.) ^ 
AIR 1963 Bom 179 (181): 64 Bom LR 541. 
(Jurisdiction of High Court — Question of 
fact — Notice of ejectment — Question of 
waiver raised for first time in writ peti- 
tion — Decision necessary for disposal ol 
petition — High Court could decide it in 
the circumstances.) ♦ AIR 1961 All 150 
(151). (Suit for restitution of cunjug.-il 
rights — Munsif has no jurisdiction to 
entertain suit — Suit tried by Mun.^if — 
Trial is nullity — Objection to jurisdiction 
in second appeal can be allow’ed.) • AIR 
1961 Punj 24 (28): 62 Pun LR 916 (DB) * 
AIR 1959 Punj 206 (206, 207): 61 Pun LR 
208 • AIR 1964 Pal 348 (350): 1964 BLJR 
19 (DB). 

[See AIR 1957 Cul .560 (.50.3) (DR).] 
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[See also AIR 1943 Oudh 365 (366) " 

AIR 1935 Bom 254 (255).] 

(2) Second appeal — New point — Point 
not raised before lower appellate Court — 
Point raising a question of iiirisdirlion over 
the suit — Being purely a question of 
law can be allowed to he raised even for 
the first lime in second appeal — No 
estoppel because of non-raising of the p«)int 
in lower appellate Court. AIR 1966 All 
370 (376): 1966 All L.T 426 (FB) » AIR 
1966 All 367 (368): 1965 All L.T 549. (New 
point — Point involving question of juris* 
diclion and capable of disposing of on 
finding of facts recorded by trial Court — 
Point can be allowed in second appeal.) * 
AIR 1965 All 589 (590): 1965 All L.T 849. 
(Queslion of wani of jurisdiction in lower 
appellate Court ( an be raised for first time 
in second appeal in case of inherent want 
of jurisdiclioii.) * 1963 All WR (HC) 32 
• AIR 1962 All 248 (251): 1961 All IJ 991 
(DB). (Question as to power of Civil 
Court to remit an issue to revenue Court 
for determination — Queslion. even if 
raised lor first time in .second appeal 
should not onlv be pcrmitled to be raised 
but .should be determined. -AIR 1960 All 
573: 1960 All L.J 314. Overruled.) 

[See however AIR 1968 All 285 (288): 
ILR (1967) 2 All 917 (DB). (U. P. Town 

Areas Act (2 of 1914). Section 15-B (3) — 
No allegation in plaint that notification as 
required by Section 15-B (31 of U. P. 
Act was not issued — AVritlen statement 
not referring to any such notification — 
There being no .such plea in plaint. High 
C{mrt would not decide whether such noli- 
fleation was ever issued.) * AIR 1965 All 
309 (310). (Plea of want of iurlsdictioii — 
Neither urged before lower appellate Court, 
nor made a ground in memorandum of ap- 
peal — Pl(;a not allowed to be raised in second 
appeal. )*AIR 1964 All 136 (138. 139). (The 
Court has an inherent power to prevent tlie 
abuse of the right of appeal bv refusing 
to hear an appeliani who raises a question 
of law or jiirsdiction for the first time 
in second appeal and cannot give anv ex- 
planation why he did not do so be- 
fore the trial Court or the lower appellate 
Court.) * AIR 1963 All 117 (118). (Plea 
of waul of jurisdiction raised for first 
time in second appeal — No reasons given 
fer conceding point at trial stage — Fair 
trial to appellant in Courts below — Court 
may refuse to entertain plea.) * AIR I960 
All 573 (675). (Second appeal — New 
plea as to jurisdiction — High Court has 
inherent power to refuse to entertain.)] 

(3) Suit for accounts — Parties leading 
evidence on issues relating to merits — 
Preliminary decree passed — Question of 
jurisdiction — Appellate Courts In appeal 
against preliminary decree cannot go into 
such question in the absence of failure of 
justice. AIR 1987 Punj 163 (166): (1966) 
08 Pun LR 214 (DB). 


54. Plea of llmllatlon, estoppel or re.s 
Judicata. — 111 Pleas of limilalion or of 
estoppel or o! res judicata are all pleas 
raising (|Ucstion of law and can l^e rai.'.cd 
for the first lime in second appeal. .AIR 
1949 PC 302 (.3041 * AIR 1951 SC 16 (20): 
1050 SCR 852 AIR 1948 Nag 308 (310): 
ILR (1947) Nag 683 * AIR 1945 All 76 
(78i: ILR (19441 All 601 * AIR 1922 Lah 
240(241) (DBrilOOTl 34Cal941 (946) (SB)- 
AIR 1928 Cal 870 (871) (DB) * AIR 1929 
Pal 173 (175): 8 Pat 107 (DB) * AIR 1936 
Cal 497 (503i; ILR (1937) I Cal 1 (FB) 
AIR 1938 Lah 5.58 (559) AIR 1965 Punj 
415 (426): ILR (1965) 2 Punj 97 (FB) 
AIR 1960 Pal 85 (87) ^ (1968- 0 fiuj LR 
220 (DB). (Partilifui decree of agricullu- 
ral land — Question whether Civil Court 
can offecl partition bv metes and bounds 
being purely a (luestion ot law was allow- 
ed to raise in appeal.) * AIR 1968 Raj 
81 (83); 1968 Rat L\V 62 ^ AIR 1967 Pai 
93 (95) * 1966 All L.l 389; 1966 All WR 
(HC) 266 * (1966) 32 Cut LT 766: ILR 
(1966) Cut 307 AIR 1965 .Madb Pra 102 
(107): 1965 .lab LJ 1167. 

[See AIR 1935 Mad 947 (953).] 

[Sec also .AIR 1947 Oudh 122 (127): 22 

I.uck 37 * 1898 All WN 104 (104).] 

[Sec however AIR 1942 Lah 217 (219); 

ILR (1943) Lah 101 (FB) * AIR 1963 Pat 
4.55 (458).] 

(2) Pleas of limilation or of estoppel or 
of res judicata cannot be raised for first 
lime in second appeal in Ihc following 
cases : 

(a) Where they depend on fact.s which 
arc not admitted or undisputed. AIR 1040 
Pal 480 (482) (DB) * AIR 1914 Sind 27 
(28): 8 Sind LR 272 (DB) * AIR 1918 Lah 
388 (389) (DB) * AIR 1937 Nag 184 (185): 
ILR (1938) Nag 167. 

[See AIR 19.52 Kutch 55 (58) * AIR 1944 
Nag 37 (40): ILR (1943) Nag 764 (DBt * 
AIR 1939 Pat 19 (20) (DB).] 

[See also AIR 1949 All 54 (.56) • AIR 
1943 Lah 129 (137) • AIR 1967 Ori.ssa 55 
(67): 32 Cut LT 510 * 1960 Raj LW 29: 
ILR (1959) 9 Raj 938.] 

(b) Where they involve questions of fart 

requiring further evidence. AIR 19.55 Vind 
Pra 28 (30) * AIR 1957 Tripura II (13). 
(Estoppel and res judicata.) ♦ (1951) 55 

Cal WN 21 (26. 27) * AIR 1946 Pat 365 
(369): 25 Pal 145 (DB) * AIR 1923 Bom 
264 (265) (DBt * AIR 1928 Nag 203 (204) 

• AIR 1916 PC 182 (185): 44 Cal 759: 41 
Ind App 65 • AIR 1929 Mad 775 (776) • 
AIR 1939 All 194 (196) * AIR 1961 All 
558 (.569): 1961 All WR (HC) 111. (.Ap- 

plication under Section 20, Arbitration Act 
— Plea of limitation — Que.stion is one 
of fact and cannot be allowed for first 
time in second appeal.) * 1960 BLJR 112. 

See AIR 1936 PC 268 (250).] 

Sec also AIR 1946 Lah 134 (141): ILR 
(1946) Lah 672 (FB) * AIR 1942 Cal 586 
(587): ILR (1913) 1 Cal 128 (DB).] 

(c) Where they depend on a possible 
question regarding which the party ad- 
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versely afTeclcd might have adduced evi- 
dence. AIR 1916 Mad 535 (535) (DB) * 

AIR 1958 Orissa 145 (148): ILR (1957) Cut 
725 (DB) » (1967) 69 Pun LR 1021. (Bar 
is however not absolute — Court has dis- 
cretion to allow.) 

[See also AIR 1934 Oudh 55 (55): 9 

Luck 365 (DB).] 

(d) Plea of liniilalion involving mixed 
question of fad and law raised for the 
first time in the arguments by the non-con- 
testing defendant who had not filed the 
written statement should not be allowed. 
AIR 1963 SC 1165 (1170): (1964) I SCR 
316. (AIR 1956 All 660. Reversed.) 

(e) Plea of res judicata not raised before 
the High Court — Plea will not be allow- 
ed to be raised before the Supreme Court. 
AIR 1966 SC 1024 (1024): (1966) 1 SCJ 
601. 

<f) Plea of res judicala — Pica cannot 
be raised for first time in second appeal 
cspecinllv when no sufficient material on 
record. AIR 1960 All 519 (526) * (1961) 
2 Guj LR 264: (1961) 2 Guj HCR 158. 

(Plea of estoppel neither raised nor prov- 
ed in lower Courts cannot be raised for 
tir.st time in second appeal.) * AIR 1961 
Manipur 25 (27). (Point of limitation not 
raided in first appeal — Cannot be allow 
ed.) 

(g) The question whether the claim as 
laid by the plaintiff is not barred bv limi- 
tation bv reason of certain acknowledg- 
ment is a question which rests on allega- 
tions oi fact. Where tho.se allegations are 
not made in the Courts below the question 
cannot be allowed to be raised for the first 
time in second appeal which is not con- 
cerned with question of fact. 1961 MPLJ 
38; 1960 Jab LJ 808. 

(h) New point — Estoppel not pleaded 

in lower Courts — New point cannot be 
allowed to be set up in second appeal when 
it is one of fact — Evidence Act (18J2). 
Section 115. 1962 MPLJ 290: 1962 Jab LJ 

920. 

(3) Even a plea which could be raised 
for the first lime in second appeal cannot 
be heard at the hearing of the appeal 
unless it has been .set out in the memoran- 
dum of appeal or unle.ss the Court grants 
leave under Order 41, Rule 2. AIR 1955 
Vlnd Pra 28 (30) * AIR 1949 Pat 214 (214» 

• (1893) 15 All 123 (128) (SB) * (1882) 4 
All 69 {70, 71. 72| (FB) * AIR 1961 Cal 
155 (159, 160): 64 Cal WN 734. (Deposits 
under Order 21, Rule 89 — Question 
whether made within limitation — Decision 
dependent on investigation of facts — 
Question held not of law only and could 
not be allowed to be raised for the first 
lime in second appeal.) 

(4) Pleas of bar of suit and res judicata 

given up in lower appellate Court cannot 
be reviewed in second appeal. (1967) 69 

Pun LR 1002. 

^5) Revision petition before Director 

whether lime barred — Plea cannot be 


taken before High Court for (he first time. 
1968 Punj LJ 64. 

55. Plea abandoned or waived is barred. 

— (I) No amount of con.scnt by parties 
(an give jurisdiction and there can be no 
waiver or abandonment of such a plea. 
AIR 19.36 Pat 177 (178) (DB). 

[Sec also AIR 1927 Mad 273 (271) ^ 
1963 All WR iHC) 602. (Que.s 
lion of jurisdiction expressly given up 
before lower appellate Court — Decision 
given on merits by consent — Question 
of jurisdiction should not be allowed to 
be raised in second appeal.)] 

(2) Where a plea, whether of fact or of 

law is one which could he waived or 
abandoned and is so abandoned, it cannot 
be raised again in .second appeal. AIR 1956 
Assam 1.54 (1581 * AIR 1956 Bom 196 

(197) * AIR 19,54 Trav-Co 57 (.59) * Madh 
BLJ 1954 HCR 1097 (1098) * AIR 1951 Pal 
457 (459) (DB) ♦ AIR 1951 Simla 239 
(2401: ILR (1950) Puni .347 * AIR 1926 Nag 
160 (161) AIR 1967 Delhi 125 (128i (DB). 
(Pleas conceded by counsel in low'er Court 

— Surh pleas cannot be agitated in 
appeal.) * AIR 1961 Rai 271 (272): 1961 
Raj LW 170 * 1960 Raj LW 676: ILR 
(I960) 10 Raj 1453 * AIR 1953 Ajmer .52 
(52): 195.3 AMLJ 11,3. 

(3) Whether a plea has been abandoned 
or waived has to be gathered from the 
conduct of the party in the Courts below. 
(1902) 26 Bom 410 (413) (DB). 

[See 1954 Raj LW 682 (683).] 

(4) In the following cases, the pleas will 
be taken to have been abandoned or waiv 
cd and cannot be raised in second appeal: 

(a) Where points taken in the pleading.s 
or in the memomndtim of first appeal are 
not pressed in the trial Court or in the 
lower Appellate Court, as (he case may be. 
(1954) 93 Cal L Jour 151 (165) * AIR I941 
Mad 612 (614) * AIR 1941 Pesh 69 (72) 
(DB) * AIR 1918 PC 53 (55): 40 All 497 * 
AIR 1967 Cal 461 (468): (1969) 1 Lab LJ 
290 (DB) * 1966 All WR (HC) 615: 1956 
All LJ 1016. 

(b) Where parties conduct the case in 
the lower Courts as if certain facts arc 
admitted. AIR 1952 Snu 107 (108) * AIR 
1945 Mad 256 (256. 257). 

(c) Where the findings of the trial Court 
arc not challenged in the first Appellate 
Court. ILR (1955) 7 Assam 514 (549) * 
(1948) 53 Mys HCR 59 (63) (DB) * AIR 
1943 .\11 196 (197): ILR (1943) All 493 
(DB) * AIK 1960 All 584 (584, 585). 
(Illegality of procedure — Objection not 
raised in trial Court and lower appellate 
Court — Objection in second appeal can- 
not be allowed.) 

(5) Objections as to the admissibilitv or 
exclusion of evidence if not raised in the 
trial Court, or in the lower Appellate Court, 
cannot be raised in second appeal. AIR 
1940 Bom 63 (64) (DB) * (1968) 10 Sulh 
WR 50 (50) (DB) * AIR 1923 Cal 378 (379) 
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(DB) * AIR 1927 Mad 1107 (1108) * {1912) 
16 Ind Cas 213 (214) (DBi (Cal). 

(6) The more fact that the lower Appel- 
late Court has not referred to a rerlain 
point docs not nccessarilv menu that the 
point was abandoned. AIR I0J3 Mad 4.).> 
(457) * AIR 1929 Lah 81 (82l. 

[See AIR 1953 Ajmer 52 (52|.] 

(7) Compromise sijjned bv tlefendanl 
oniy — Compromise between parties prov- 
ed as a fact — Compromise rerorded and 
made a decree of Court — AfTirmed fn 
appeal — Not disturbed in serond appeal. 
19G8 Jab LJ 443: 1958 .MPLJ 420. 

56. Who may appeal and who may not. 

— See Section 96. 

67. Remand. — (t'l M'lieve. in ai)peal 
frrtm an order of remand, the IIi?h Court 
determines a question of law. the derision 
of the question will he final for all pur 
po.ses and in anv appeal that mav l)e 
subsequenllv made to the High Court. 
(1893) 15 All 413 (4141 (DRi. 

[See also Order 41. Rr. 23 and 25.1 

(2) Where Ihe Ajjpclla’e Court reverse.s 
the decree passed by Ihe trial Coort oji 
the ground that Ihe suit as framed wes 
not maintainable in law. wilhr>ut derifling 
the questions of fart raised, and Ihe High 
Court in serontl appeal re^’ersps lhai de''i- 
Sion, it cannot co into Ihe queslions of fart 
left undecided but ’-hoiild remand the ca^e 
to the lower Appellate Court. .AIR 19.52 
Madh B 168 (170). 

(3) Trial Court .slating that rerfain 
is.sues were not pressed bv counsel for 
defendant — Uerree in favour of plaintiff 

— Appellate Court deriding appeal on basis 
of statement — New point in second apnea' 
that counsel was not romnelent to mdee 
such conec.ssion — High Court remanded 
the case for fresh disposal after deciding 
the point of rompefency of counsel, AIR 
1955 Trav-Co 193 (195). 

(4) Remand in sceond appeal — Suit 
for possession — Issues involving question 
of fact requiring reconsideration and fresh 
findings with reference to all relevant 
material on record — Case remanded lo 
lower appellate Court for rehearing. AIR 
196.5 All 313 (319). 

(5) Execution of will — t.owe** Cou'*' 
not going beyond the finding that 'he will 
Was duly executed and af'psffd — No fintl- 
Ing on the question wliether the fc^»alor 
had testamentary capacity and the wi” wa.s 
result of his own act and wish — He'd, 
lhat it was not necessary to remand the 
ra.se and it could be raised in second 
appeal. AIR 1968 All 425 (427). 


|G) Suit for ejectment — Defaults in 
payment of rent — Dccisioji of Courts 
below based on oral evidence — Docu- 
mentary evidence, e. g.. rent counterfoils 
and letters Iiaving bearing on payment and 
receipt of rents, not adverted to — Find- 
ing, neid not on consideration of ail re e- 
vant materials — Case remanded to first 
appellate Court for fresh consideration. 
AIR 1967 Cal 441 (442). 

(7) Civil Revision and not second appeal 
lies against order of remand — (Second 
appeal treated as l•e^'ision as higher Court- 
fee than that required for rcvi.sion had 
been paid). ILR (1953) Cut 182. 

(8) Remand in appeal — Specific 
direction to e.xainine ((ueslion of lille — 
PlainlilT not challenging settlement plead- 
ed by defendant — Lower Court e.xainin- 
ing evidence on the question and holdiiig 
that defendant failed to prove settlement 
and injuncting them completely from cul- 
tivating land in dispute — Question was 
a pure question of law on proved or 
admitted facts — Question though not 
specifically raised in lower Coiiris can be 
rai.sed in .second appeal — Lower Courts, 
held, erred in injuncting defendants who 
were entitled to use land in reasonable 
manner. ILH 46 Pal 977: 1968 BLJR 515. 

(9) Remand in .second appeal — Inhe- 
rent power <»f rcmaml — Finding gi\cn 
by lower Court without consideration of 
evidence — Remand by High Court for 
submitting fresh finding is one under Sec- 
tion 151 and not under Order 41, Rule.s 23 
Ic 25 — Contrary finding given after 
remand to he taken into consideration in 
diiposing of appeal. AIR I960 Pal 41 
(43): 19,59 BLJR 316. 

(10) New point raised for first time in 
second appeal — Proper issues not obtain- 
ed on pleadings — Point requiring evi- 
dence — Case cannot be remanded for 
framing fresh issue for trial. AIR 1965 
Punj 13 (14): 1964 Cur IJ 382: ILR (1964, 

2 Punj 338. 

(11) Question wJiethcr defendants could 
claim protection under Section 5. .A.ssam 
Non-agriciiUural Urban .Areas Tenancy .Acl 
(1955) — No definite finding given on ques- 
tions of facts which were essential for 
airiving at conclusion by Court below 
High Court remand the c:i.«c to give the 
necessary findings. ILH (1964) 16 .Assam 
354 (357). 

68. Ex parte appellate decree. — (Ii 
Under sub-scclion (2) to Section 100 a 
second appeal from an ex parte appellate 
decree Is competent. (1886) 8 All 354 (.‘>57. 
358) (FB) * (1892) 16 Bom 117 (118) 

(DB) * AIR 1922 L.ah 439 (440i: 3 Lah 
357 (DB) * (’25) AIR 1925 Cal 497 (498) 
(DB). 
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102. No second appeal in certain suits. — No second appeal shall lie in any 
suit of the nature cognizable by Courts of Small Causes, when the amount or value 
of the subject-matter of the original suit does not exceed atone thousand rupees.] 

[1882, 1887, S. 586; 1861. S. 27.] 

[a] Substituted f-ir "five hundred rupees" by the Code of Civil Procedure (Amend- 
ment) Act, 1956 (66 of 1956), S. 10 (1-1-1957). 

STATE AMENDMENT 

Uttar Pradesh. 

In Section 102, for the words "five hundred rupees" occurring at the end of the sec- 
tion the words "two thousand rupees" shall be substituted. 

— U, P. Act 24 of 1954, S. 2 and Sch., Item 5, entry 6 (30-11-1954). 


SECTION 102 — SYNOPSIS 

1. Scope. 

2, Small Cause suits. 

8. Effect of trying Small Cause suits as 
ordinary suits. 

4. Suit includes execution proceedings. 

5. Appeal from order of remand — See 

also O. 43, R. 1 (u). 

6. Appeal from order of review — See 

also O. 43, R. 1 (w). 

TOPIC INDICATOR 

Appeal from order refusing to re-admit 
an appeal — See Note 1. 

Effect of decision when question of title 
is raised. — See Note 2. 

It is the character of the suit as ori^ally 
framed that determines whether 
second appeal lies or not — See 
Note 2. 

Pecuniary value of the suit is determined 
from plaint allegations — See Note 2. 

Prayer for declaration does not alter the 
nature of the suit — See Note 15. 

Return of plaint involving question of 
title — See Note 2. 

Suit for recovery of excess amount * of 
tax paid — See Note 2. 

Suit for return of document — See Note 

1 . 

1. Scope.— (1) Where a suit of a small 
cause nature is tried not by a Small Cause 
Court, but by a Court in its ordinary juris- 
diction the decree or order is not open to 
a second appeal, when the value of the 
original suit does not exceed the 
value prescribed in Section 102. AIR 1941 
Mad 665 (665) ® AIR 1935 Bom 254 (255). 

(2) An order, passed by executing Court 
in execution of a decree in a suit of a small 
cause nature, is not open, to second ap- 
peal though it may be within section 47. 
AIR 1953 Sau 18 (17) (FB) * AIR 1921 
All 55 (55): 43 All 403 (DB). 

[See however AIR 1922 Lah 290 (291): 
3 Lah 141 (DB).] 

(3) This section does not apply to an 
order refusing to re-admit a first appeal dis- 


missed for default as an appeal lies from 
such order under Order 43, Rule 1 (t). 
1883 Pun Re No. 100 p. 311 (312) (DB). 

(4) An objection as to bar under this 
section can be raised in Letters Patent ap- 
peal for the first time. AIR 1940 Cal 528 
(528) (DB). 

(5) Suit for mesne profits of immovable 
property is exempt from the jurisdiction of 
Small Cause Court — Second appeal lies 
from such suit. AIR 1967 Assam and Naga- 
land 53 (54) (DB). 

(6) Mere breach of contract by Govern- 
ment or any of its officers does not amount 
to an act referred to in Art. 3 of Sch. II of 
Provincial Small Cause Courts Act 1887. 
Hence suit for recovery of balance of cost of 
paper supplied to the Election Department 
and utilised by it is not excepted from 
cognizance of the Court of Small Causes. 
(1966) 32 Cut LT 383: ILR (1966) Cut 102. 

(7) Since a suit for return of document 
could not be entertained by a Court of 
Small Causes under the Hyderabad Small 
Cause Courts Act, the suit could not be 
held to be one of a Small Cause nature so 
far as the area to which the Hyderabad 
Act applies. Hence the appeal and also 
a second appeal would lie and High Court 
had jurisdiction to entertain the second ap- 
peal and deal with it in accordance with law. 

(1967) 1 Andh WR 370. 

2. Small cause suits.— (1) The test for 
finding out whether a particular suit is 
a small cause suit within Section 102 is to 
see whether it is excepted undei Sch. II 
to the Provincial Small Cause Courts Act. 
AIR 1945 Pat 417 (419): 24 Pat 307 (DB) 

“ AIR 1935 Rang 386 (386): 13 Rang 633 
(FB) • (1967) 33 Cut LT 1091: (1968) 2 
Lab LJ 326 • (1960) 64 Cal WN 172. 

(2) Suit not excepted from Sch. II, Pro- 
vincial Small Cause Courts Act — No second 
appeal lies when its value does not exceed 
sum prescribed. AIR 1948 Pat 97 (98) • 
AIR 1945 Bom 197 (198, 199): ILR (1945) 
Bom 382 (FB) AIR 1939 Sind 35 (35): 
ILR (1939) Kar 134 (DB). 

(3) Character of suit as originally framed 
and presented to Court that will determine 
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Section 102 — Note 2 (contd.) 
nature of suit and not the defence which 
may be set up or the character which it 
may assume. (1900) 23 Mad 547 (556) 

(FB) ♦ AIR 1915 Nag 124 (125); 12 Nag 
LR 47 ® (1891) 15 Bom 400 (405) .'DR) « 
(1908) 32 Bom 356 (360) (DB) * (1910) 35 
Bom 29 (32) (DB; « (1913) 40 Cal 537 (540' 
(DB) ® AIR 1918 Mad 162 (162) (DB) * 
1963 BLJR 175 (175, 176) AIR 1959 
Andh Pra 92 (93); (1959) 1 Andh WR 148 
(DB). 

[See also AIR 1967 Mad 298 (299): (1965' 
2 Mad LJ 543. (The (-laiin was based on 

the failure of the defendants to pay aecord- 
ing to the terms of the contract and was 
cognizable by a Court of Small Causes. 
The claim was not for rent, nor one for 
specific performance.)] 

(4) V'alne of suit is to he <letermined 
on allegations in plaint and not npoti defence 
pleaded or relief granted. .AIR 1924 Cal 
405 (406): 51 Cal 62 * (1904) 27 All 200 
(202) (DB) (1906) 30 Mad 212 (213) (DB). 

(5) The mere fact that a Small Cause 
Court returns a plaint under Section 23, 
Provincial Small Cause Courts Act, 1887, to 
he presented to another Court on ground 
that it involves a question of title will not 
alter nature of suit. AIR 1943 Cal 464 
(465) (DB) ® AIR 1929 Mad 389 (390). 

(6) Suit exclusively cognizable by Small 
Cause Court does not change its nature by 
reason of its having been registered and 
tried as regular suit. AIR 1961 Bom 221 
(223): 63 Rom LR 58. 

(7) Nature of suit not affected by fact 
that Small Cause Court decides a question 
of title incidentally raised. AIR 1925 All 
821 (822) ® (1901) 25 Bom 625 (628, 629) 
^DB) « (1913) 37 Bom 675 f68()) (FB) ® 
(1881) 3 Mad 192 (195, 199) (FB). 

(8) For purposes of Section 102 it is not 
necessary that a Court of Small Causes 
mould exist in the area or that its pecuniary 
iurisdiction must be at least Rs. 500. 1956 
Madh B LJ 253 (255). 

(9) The mere fact that Munsiffs in the 
State are not empowered to try suits under 
the Provincial Small Cause Courts Act up 

the valuation of Rs. 500 cannot affect 
the minimum amount or value of the sub- 
icet-matter of the original suit in which 
a second appeal will lie. AIR 1954 Vind 
fra 16 (10). (S. A. No. 216, DA 20-12- 
1952 (Vind Pra), Dissented from.) 

(10) Plaintiff is entitled to file a suit in 
regular Coiirt even though part of claim 

Small Cause Corirt. AIR 
1952 Cal 195 (196) • AIR 1917 Mad 128 
(129) (DB). 

(11) A collateral claim to which the plain- 
tiff Is not entitled but put forward in plaint. 
Will not deprive suit of the character of a 
^all cause. (1901) 24 Mad 508 (511) (DB) 

(1906) 28 All 293 (294) (DB). 

(12) If the principal cUttn is of a small 
cause nature the Interest on the sum due 


on that claim will also be of a small cause 
nature. AIR 1944 Mad 442 (443). 

(13) Suit not of .small cause n.iture when 
filed, but it subsequently assuming that 
fbaracter ]>x’ virtue of comin'T jnlo force 
of an Ordinance — It was held that the 
new Ordinance could not be given a retro- 
'•pcclive effect so as to take away the right 
of appeal v^hich had vested in the plain- 
liffs when lhe\ insliluted their suit. ILR 
0954' 4 Raj 1019 (1023. 1024). 

(14) The .unendment of Section 102 by 
Act (LXVT of 1956) does not take away the 
rieht of second appeal in a suit instituted 
prior to 1st January 1957. on which the 
amendment came into effect: Il^R (1962) 
Marlh Pra 119 020. 121): 1961 Lab LJ 410. 
09.56 .MBLT 253. Disting.) ® AIR 1967 Guj 
7 (H): 0965) 6 Guf LR 893 ® AIR 1962 
Orissa 35 136): 27 Gut LT 177. 

05) Central amendment prevails over 
.^tate amendment — Suit for recovery of 
Rv. 1.700 filed in 1956 — Decree passed 
after 1-1-57 — Second appeal and not re- 
vision !ie.s. AIR 1962 All 299 (300): 1961 
All LI 996 (DB). (AIR 1961 All 320, Over- 
ruled.) (Amendment of Section 102 by Cen- 
tral .Act of 1936 prevailed over the amend- 
ment by U. P. Act of 1954, the Ccmtral 
Act being later in date.) 

06) Decree in ejectment and for rent in 
r.ivour of a number of decree-holders. 
Suit not being of small cause nature second 
appeal was not barred, .AIR 1967 Assam and 
Nagaland 27 (27); ILR (1966) 18 Assam 482. 

(17) Suit for rccovcrx' of exce.ss amount 
of Octroi tax and for a declaration that the 
realisation of excess tax was highhanded, il- 
legal and wrongful. Meld suit was of a 
nature cognizable bv the Court of Small 
Causes 1966 All WR (HO 211 (212): 1966 
All LJ 141. 

(18) Suit against Railway for non-deli- 
very of goods — Claim for Rs. 484 and oda 
— Suit held was of nature cognizable by 
Court of Small Causes — Second appeal by 
defendant held was not competent under 
.Section 102. AIR 1962 Madh Pra 190 (193): 
1961 MPLJ 159 (DB). 

(19) Averments in plaint made against 
defendant charged him with offence punish- 
able under Chap. XVII of Penal Code (theft 
or misappropriation) and hence Art. 35 (h) 
(ii) of Provincial Small Cause Courts Act 
of 1887 applied and the suit was not at 
all of the nature cognizable liy a Court of 
.Small Causes. (1968) 81 Mad LW 296. 

3, Effect of tr>ing small cause suits as 
ordinary suits.— (1) A small cause suit 
though tried as regular suit, will neverthe- 
less be sub)ect to all incidents of a small 
cause suit and a decree or order in such 
a suit will not admit of a .second appeal. 
AIR 1956 Punj 233 (234) * AIR 1957 Madh 
B 122 (123) ® AIR 1945 Pat 417 (419): 24 
Pat 307 (DB) ♦ (1913) 40 Cal 537 (540) 
(DB). 
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Section 102 (contd.) 

4. Suit includes execution proceedings.— 

(1) The term suit includes execution pro- 
ceedings. AIR 1953 Sau 16 (17) (FB) ® 
AIR 1949 Bom 115 (116) ® AIR 1946 Nag 
165 (168): ILR (1946) Nag 26 * AIR 1918 
Cal 925 (926): 45 Cal 519 (DB) ® (1896) 
18 AH 481 (482) (FB). 

(2) An order passed in execution of a 
decree in a suit cognizable by a Small Cause 
Court is not subject to second appeal when 
the amount or value of suit does not exceed 
prescribed value. AIR 1955 Pat 316 (317) 

" AIR 1953 Sau 16 (17) (FB) * AIR 1949 
Bom 115 (116) ® AIR 1946 Nag 165 (167): 
ILR (1946) Nag 26. 

(3) Small Cause Court decree transferred 
to regular side for execution — Order pass- 
ed in execution not open to second appeal 
though it may be open to first appeal. AIR 
1950 AH 580 (581): ILR (1951) 2 All 375 
(FB) ♦ 1957 Andh LT 584 (585) « AIR 1928 
Bom 534 (537): 53 Bom 46 (DB). 

(4) The test in all cases is what was the 
nature or value of the suit the decree in 
which is sought to be executed and not 
the actual amount affected by the order 
sought to be appealed against. (1885) 11 
Cal 169 (172) (DB) ® (1907) 30 Mad 212 
(213) (DB) “ AIR 1922 Lah 290 (291): 3 
Lah 141 (DB). 

5. Appeal from order of remand. — (1) No 
appeal lies against an order of remand made 
in a suit of a small cause nature AIR 1916 
All 125 (125) * AIR 1921 All 55 (55): 43 
All 403 * AIR 1916 Cal 581 (581) 'DB) ® 
AIR 1914 Lah 328 (331): 1914 Pun Re No. 
85 (DB). 

[See also O. 43. R. 1 (u).) 

6. Appeal from order of review. — (1) 
Where an Appellate Court passes a decree 
on review in a suit of a small cause nature, 
no second appeal lies against that decree on 
the merits though an appeal will lie against 
the order granting review under O. 43. R. 1 
(w) and O. 47, R. 7. AIR 1921 Lah 124 
(125) • (1895) 22 Cal 734 (737) (DB) « 
AIR 1916 Pat 370 (370): 1 Pat L Jour 193. 

[See also O. 43, R. 1 (w).] 

Section 103 — Note 1 


PC 29 (31); 47 Cal 107; 15 Nag LR 97: 
46 Ind App 140 * AIR 1927 Bom 228 (229, 
230); 51 Bom 258 (DB) AIR 1966 Mad 
32 (3o, 36): (1965) 2 Mad LJ 123 ♦ (1966) 
32 Cut LT 478; ILR (1966) Cut 284 (299). 
(Question of fact wrongly determined by 
lower appellate Court.) • (1965) 31 Cut 
LT 349 (353). (Question of fact not deter- 
mined.) 

(2) Power under Section 103 can be exer- 
cised in cases where a case is remanded 
under Order 41, R. 25 and the lower Ap- 
pellate Court fails to give the findings or 
its findings are incomplete. AIR 1920 PC 
67 (69); 43 Mad 567; 47 Ind App 76 ® 
AIR 1930 Mad 489 (490) (DB) • AIR 1922 
PC 292 (297); 45 Mad 586: 49 Ind App 
286 ® AIR 1936 Nag 140 (142): ILR (1936) 
Nag 188. 

(3) Where the necessary finding has ac- 
tually been given it cannot be said that it 
was not given merely because a correct 
issue was not framed. (1897) 21 Bom 325 
(327) (DB). 

(4) Where the lower Appellate CJourr 
determines an issue of fact but it is vitiate:! 
by an illegality such as an improper admis- 
sion or exclusion of evidence, etc., (he High 
Court can itself determine the issue of fact. 
AIR 1954 Pat 326 (333) (DB) • AIR 1958 
AH 54 (63) (DB) • AIR 1949 All 493 (498) 

® AIR 1933 Oudh 28 (30) (DB) • AIR 
1941 Pat 118 (128) (DB) • AIR 1927 Cal 

1 (8-10) (SB) ® AIR 1930 Cal 235 (238) 
(DB) ® AIR 1964 Guj 174 (181, 182): (1964) 

5 Gui LR 678. (Burden of proof put on 
wrong party — Irrelevant matters taken into 
consideration — Finding held was vitiated 
in law.) » AIR 1960 Mys 231 (232): (1961) 

2 Mad LJ 235. 

(5) Where the lower Appellate Court has 
relied on inadmissible evidence as also other 
evidence in arriving at its finding, the High 
Court has, generally, no power to decide 
whether the evidence other than that which 
has been improperly admitted warrants the 
finding of the lower Court and the proper 
course for the High Court in such cases 
is to remand the case to the lower Court. 

AIR 1937 Cal 537 (540): ILR (1937) 2 Cal 
661 (DB). 


(1) Section 103 enables the High Court in 
second appeal to determine a question of 
fact, if mere is sufficient evidence on the 
record, in the two cases mentioned therein. 
AIR 1946 Sind 10 (11); ILR (1945) Kar 
301 (DB) * AIR 1920 PC 67 (69. 70); 43 
Mad 567: 47 Ind App 76 • AIR 1928 All 
220 (221): 50 All 640 (DB) * AIR 1919 


(6) Lower Appellate Court not applying 
its mind to points in controversy — Second 
Appellate Court is competent to decide 
question without remanding the case — 
Existence of power of remand does not 
mean order of remand must necessarily be 
made. ILR (1965) Guj 262 (275. 276); 
(1965) 6 Guj LR 342. 
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APPEALS FROM ORDERS 


104, Orders from which appeal lies.— (1) An appeal shall lie from the follow- 
ing orders, and save as otherwise expressly provided in the body of this Code or 
by any law for the time being in force, from no other orders;— 

a ^ o o o o 


^l(ff) an order under Section 35A]: 

(g) an order under Section 95; 

(h) an order under any of the provisions of this Code imposing a fine or 
directing the arrest or detention in the civil prison of any person ex- 
cept where such a.rcst or detention is in execution of a decree; 

(i) any order n:a;Ie under rules from which an appeal is expressly alio ved 

bv rules: 

# 

^IProvidcd that no appeal shall lie against any order specified in clause (ffj 

save on the ground that no order, or an order for the payment of a less amount, 
ought to have been made.] 


(2) No appeal shall lie from any order passed in appeal under this section 

[1882. S. .588, para 2; 1877, S. 5S8; 1559, Ss. 363 to 36.5. See O. 16, Rr. 10 

and 12; O. 38. R. 1; O. .39. R. 2; O. 43. R. ].] 

[a] Clauses (a) to (fl (ho:h inclusive^ -if suh-sec. (1) were repealed l)y the Arbitration 

Act, 1940 (\ of 1040', Sch. Ill Tor corn sponding provisions in the above Act, 

.see Section .39 thereof. 

[h] Inserted liy the Civil Procedure (.Amendment) Act, 1922 (IX of 1922), Section 3. 
See also Note I of Section .35A. 


Section 103 — Note 1 (contd.) 

(7) Where there was no specific finding 
of the lower appellate Court on some of the 
important i.ssues which had a direct hear- 
ing on the decision of the case, it is open to 
u® hligh Court in second appeal to examint* 
the evidence in the case .so far as thos<* 
issues are concerned. AIR 1964 Orissa 123 
a25): (1963) 5 OJD 350 (DB) • AIR 1964 
Orissa 233 (235): 31 Cut LT 1082. (Lower 
appellate Court not answering the main 

i.ssue of fact.) 

(8) Though in second appeal Court is 
not to go into pure questions of fact unle.ss 
mey fall under Section 100, by virtue oif 
O. 42. R. 1 read with O. 41, R. 27 ad- 
ditional evidence can be admitted either 
tor enabling Cotirt to pronounce judgment 

wr any other substantial cause. AIR 
1967 Guj 87 (88. 89): ILR (1967) Guj 199. 


.. (9) Mysore C. P. Code, Ss. 103 and 1 
^ H' TT Second appeal — Finding of h 
1 *^ ^‘nding of fact recorded by trial Coi 
nut not by lower appellate Court — Qu< 
tion of fact material for decision on mer 
— Section 103 applie.s and not S. 100 (1) (* 

73%m^^ Mys 5 (10): 1962 Mys LJ (Su 

Finding as to question of possessii 
i ^®*^ 5 nission of error of record and ov( 
loolang important pieces of evidence amou 

c c prqcedure within S. 100 6 

^uch finding of fact is not binding in .secoi 

reviewed under S. 10 
air 1969 Orissa 18 (21). 


SECTION 104 — SYNOPSIS 

1. SCOPE. 

2. RETROSPECTIVE EFFECT. 

3. NON-APPEALABLE ORDERS. 

3A. "SAVE AS OTHERWISE EXPRESS- 
LY PROVIDED '• See Note 4 

to 6. 

4. Letters Patent Appeals. 

5. Execution proceedings. 

6. Appeals to Supreme Court. 

7. CLAUSE (FF). 

8. CLAUSE (G). 

9. CLAUSE (H). 

10. CLAUSE (I). See also O. 4.3, R, 1. 

11. PROVISO TO SUB-SECTION (1). 

12. SUB-SECTION (2). 

TOPIC INDICATOR 

Appeal under S. 202, Companies Act, 1913 
— See Note 1. 

Interlocutory orders — See Note 3. 

Orders under Hindu Marriage Act 

See Note 1. 

Order fixing standard rent — See Note 1. 
Order striking off execution case — See 
Note 5. 

Order of single Judge of High Court 

See Note 8. 

Second appeal — See Note 12. 

1. Scope.— ^1) Section 104 is restrictive 
in character. By sub-section (1) it limits 
a party's rights of appeal against an order 
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Section 104 — Note 1 (contd.) 
to the cases specified in Clauses (ff) to (i) 
and by sub-section (2) that riijht is further 
restricted to only one appeal (1911) 33 
All 479 (480) (DB). 

(2) Where an order is one not specified 
in the section but is a “decree” within the 
meaning of Section 2, Clause (2), this sec- 
tion will have no application. AIR 1942 
Lah 95 (99): ILR (1942) Lah 491 (FB) * 
AIR 1950 Cal 582 (583): ILR (1951) 1 Cal 
216 ® AIR 1965 Ker 303 (304): 1965 Ker 
LT 236. (Order declaring suit to have 
abated — Amounts to decree.) 


(3) The right of appeal conferred by Sec- 
tion 202, Companies Act, 1913, on an ag- 
grieved party, to appeal against an order 
or decision’ given by a Court in winding 
up, and depriving him of his right or af- 
fecting the same, cannot be cut down by 
imposing a condition that such order or 
decision should also be appealable, either 
as a decree or order, under the provisions 
of this Code, when passed by a District 
Judge, or as a “judgment” under Cl. 15 
of the Letters Patent, when passed by a 
Judge on the Original Side of the High 
Court. AIR 1955 Bom 355 (356, 357): ILR 
(1955) Bom 550 (DB). 

[But sec AIR 1956 All 222 (223): 1956 
Cri L Jour 369 (DB).] 

(4) An order refusing to set aside a sale 
on the ground of fraud is appealable under 
Section 104 and O. 43, R. 1 as an order 
and therefore no second appeal will lie, 
though the order may be one within S. 47. 
AIR 1918 All 209 (210): 40 All 122 (DB) 
® AIR 1920 Bom 60 (61): 44 Bom 472 
(DB) * AIR 1923 Lah 592 (593): 4 Lah 
243 (DB) • AIR 1917 Cal 443 (444) (DB). 

(5) A decree as defined by Section 2 ex- 

cludes an order appealable as an order 
even though it is witnin Section 47. (1911) 

38 Cal 339 (340) (DB). , ^ 

(6) Section 104 and O. 43, R. 1 deal 
only with right of appeal and not grounds 
of appeal. The absence of anything in the 
body of the section, in limitation of the 
right of appeal, cannot have the effect of 
enlarging tne grounds where they are limiL 
ed and specified under the rules. AIR 
1946 Cal 530 (534): ILR (1946) 2 Cal 527 

(FB). 


(7) Orders passed by District Court or 
by the Single Judge are appealable under 
Sec. 202 of the Companies Act, 1913 inde- 
nendently of provisions of Sections 96 and 
104 of Civil P. C. AIR 1965 SC 507 (513. 
514): (1964) 1 SCR 717. 

(8) Decrees and orders under Hindu 
Marriage Act — Right of appeal is pro- 
vided by Section 28 of that Act — Refer- 
ence to C. P. Code not necessary — Order 
cranting alimony under Section 25 — Ap- 
peal lies under Section 28. AIR 1961 Gui 
202 (204. 205): (1961) 2 Giij LR 536 » 
(1964) 68 Cal WN 316 (320, 321). (Order 
on application for maintenance pendente litc 
Appeal against order is competent.) 


(9) Order fixing standard rent passed in 
suit consolidated with rent application under 
Section 11, Bombay Rents, Hotel and 
Lodging House Rates Control Act — Order 
is appealable. (1964) 5 Guj LR 982 (986). 

(10) Section 104 and Order 43 do not 
apply to Provincial Small Cause Courts. 
(1966) 7 Guj LR 401 (402). 

(11) Mysore Arbitration Act (12 of 1949), 

Sections 47, 48, 14 — Award in arbitration 
without intervention of Court long before 
coming into force of Act — Filing of award 
— Act does not apply — Law applicable 
is one under Mysore Arbitration Regulation 
(1 of 1917) — Order refusing to file award 

i.s appealable under Section 104 (1) (0 of 
.Mvsore Civil P. C. of 1911. 1962 Mys LT 

fSupp) 211 (212) (DB). 

2. Retrospective effect. — (1) A disabling 
provision of law such as this section can- 
not be so interpreted as to have a retro- 
spective effect. (1910) 5 Ind Cas 103 (105) 
fSB) (Mad). 

[But see Madh B LT 1955 HCR 3 (5) * 
ILR (1955) Madh B 159 (160, 161) (DB).] 

3. Non-appealable orders. — (1) Orders not 
being “decrees” and not falling within 
Clauses (ff) to (i) of this section nor within 
Order 43, Rule 1 arc not appealable. AIR 
1953 SC 23 (27); 1953 SCR 136 • 1958-1 
Mad L Jour 99 (100). (Order appointing 
Commissioner to ascertain mesne profits.) 

* AIR 1957 Cal 135 (136) (DB). (Order 
holding that Court has jurisdiction to try 
suit.) • 1955 Andh WR 178 (180) ® AIR 
1957 Cal 67 (68) (DB) * AIR 1953 Mad 485 
(487): ILR (1953) Mad 808 (DB) • AIR 
1951 All 564 (566) (DB) * AIR 1951 Assam 
147 (148): ILR (1951) Assam 383 (DB) • AIR 
1951 Pat 364 (365) (DB) * AIR 1950 Mad 
212 (212, 213) (DB) * (1902) 24 All 532 
(537) (FB). (Order on application to be 
brought on record as legal representative.) 

(2) Order rejecting application under Sec- 
tion 4, Partition Act is not decree under 
Section 8 and is not appealable — Same 
also is not appealable as order under O. 43 

— Validity of order can be questioned only 
in appeal from final partition decree. 1967 
All LJ 379 (380). 

(3) Order under Section 8, Arbitration Act 
is not appealable. AIR 1965 All 269 (271): 
1964 AH LJ 771. (Reversed on another 
point in AIR 1969 SC 474.) 

(4) Order of Single Judge of High Court 
refusing interim injunction — Order is not 
appealable either under Clause (15) or under 
Order 43, Rule 1 and Section 104 of C. P. 
Code. AIR 1967 Bom 56 (59, 60): 68 Bora 
LR 209 (DB). 

(5) Suit in Special List under Chap. 10, 
Rule 35, Calcutta High Court Original Side 
Rules, struck out for want of prosecution 

— Application to set aside order, dismissed 

— Appeal against dismissal order is not 
maintainable. AIR 1965 Cal 547 (549). 

(6) Interlocutory orders — Only decree and 
orders such as are appealable under S. 104 
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SecJion 104 — Note 3 (contd.) 

and Order 43 of Civil P. C. are appcalaMc 

— Order directing parties lo he pr<‘S('nt foi 
examination is revisahle and not appealable 
AIR 1965 J and K 88; 1065 Kash LJ 11. 

(7) Order under S. 24 of Hindu Marriage 
Act — Not appea!a])le. AIR 1968 Mvs o 
(10. 11): (1967) 2 Mys LJ 44 ® AIR U)G0 
Bom 315 (317); 62 Bom LR 17. 

[But see AIR 1967 Andh Pra 323 (331) 
(FB). (AIR 1960 Andh Pra 30, OVER- 
RULED.) ] 

(8) Order rejecting application that pro- 
ceedings ceased to be unaer the Rent Con- 
trol Act — Order not within the anibit of 
appealable orders as mentioned in O. 43. 
a. 1. or S. 104, C. P. Code. .MR 1962 Punj 
369 (370); 64 Punj LR 65. 

(9) Application for sta\’ of proceedings 
under Hindu Marriage Act made under 
Ss. 10 and 151, Civil P. C. — Order re- 
fusing stay is not appealable under Civil P. 
C. or under S. 28 of the Hindu Marriage 
Act. AIR 1967 Punj 148 (151, 152); ILR 
(1967) 1 Punj 695 (DB). 

(10) Order refiLsing to set aside abatcmejit 
ot appeal — Not competent. AIR 1967 Punj 
70 (71. 72); ILR (1967) 2 Punj 751. 

(11) Madras Co-operative Societies Act 
(6 of 1932) S. 49 — Order of District Judge 
refusing to set aside surcharge order passetl 
by Registrar, Co-operative Societies — It is 
neither a decree nor an appealable order — 
Order is revisahle under S. Mo, C. P. 
Code as it amounts to a decision of a case 
by a Court subordinate to High Court 
1962 Ker LT 393 (394. 395). 

(12) Section 40, Special Marriage Act 
(1954) attracts the provisions of Civil P. C. 

— Order refusing affidavit evidence in di- 
vorce proceedings by mutual con.scnt is 
interlocutory in nature — Maintainability of 
appeal against swell order is doubtful. AIR 
1968 Cal 48 (49) (DB). 

3A. “Save as otherwise expressly provid- 
ed ” — See Notes 4 to 6. 

4. Letters Patent Appeals. — (1) An ap- 
peal may lie from an order under the Let- 
ters Patent, although such order may he 
unappealable under this section by virtue of 
the saving clause. AIR 1940 Bom 216 (224); 
ILR (1940) Bom 426 (DB) * AIR 1924 Cal 
1025 (1026): 51 Cal 905 (DB) * AIR 1922 
Lah 380 (383): 3 Lah 188 (DB) * AIR 1916 
Cal 361 (362. 365): 43 Cal 857 (872) (SB) 

* AIR 1921 PC 80 (82); 48 Cal 481: 48 
I^tid App 76 • 1966 BLJR 230. (Order of 
t>*ngle Judge disposing of appeal and re- 
ujanding case is ‘judgment’ and is appeal- 
able.) • (I960) 2 Andh WR 462. (Clause 15 
Q Letters Patent is a special law. Therefore 
104 does not modify or limit or take 

away right given by Cl. 15 of Letters 
Patent.) 

[See AIR 1940 Nag 39 (39): ILR (1940) 
Nag 141 (FB).] 

AIR 1923 All 356 (357): 45 All 
^ (638) (DB), (Section 104 har^ an appeal 


umliT Lellers Patent if order is unappeal- 
able under S. 104.)] 

(2) .^llllo^gh an order may fall under this 
.serlioij read with O. 43, R. 1, a Letter.^ 
Patent appeal will not lie from siich an 
order unless it amounts lr> a ‘judgineiit’ witli- 
::: flic meaning of the Letters Patent. AIR 
19.53 All 647 (6.50) (DB) * AIR 1961 Punj 
421 (425, 426): ILR (I960) 2 Punj .386, 
(Order settijig .aside abatement under O. 22, 

R. 9. Civil \\ C. i.s not ‘judginefit’ under 
Cl. 10.) 

(3) Where in an appeal to the High Court 
from an order appealable under thi.s section 
the High Court pas.ses a judgment therein a 
furtlicr or second appeal will lie against 
that jndgment on the ground that it is also 
a “judginenl” within the meaning of the 
letters Patent. AIR 1937 All 165 (167)- 
ILR (1937) All 386 (DBl ® AIR 1956 Nag 
215 (217) (DB) ® AIR 1956 Nag 211 (213)- 
ILR (1956) Nag 226 (DB) * AIR 1954 Sau 
152 (154. 155) (DB) « AIR 1940 Bom 216 
(218. 224): ILR (1940) Bmn 425 (DB). 

[But see AIR 1917 All 325 (326): .39 All 
191 (DB).] 

(4) A special appeal under Chap. 8, R. 5 
Allahabacf Rules of Court (1952) from an 
order passed by a Single Judge under 

S. 104 (1) is not barred under S. 104 (2) as 
it is a speci.d provision to the confrarv 
AIR 1962 All 54.3 (545): 1962 All LJ 729. 
(14 .-Ml 226 held not good law.) 

(Note— AIR 1962 All 543 and AIR 1937 
.All 165 held lo lie impllediv overruled 
in view of AIR 1962 SC 256 in AIR 
1964 All 235.) 

(5) Although liar imposed by S. 104 does 
not operate to prevent the appeal lieing 
filed hnt the bar imposed by Ch 8. R. .5 of 
Allahabad Rule.s of Court namely that it 
cannot be filed without special leave of 
the Judge stands. If there are two bars on 
maintainability of appeal and onlv one is 
removed, the appeal is still not maintain- 
nble on account of the other. AIR 1964 All 
2-35 (236): ILR (1963) 1 All 867 (DB). 

5. E.xeculion proceedings. — (1) Where 
an order in e.xccution neither falls under 
S. 47 nor is specified in this section, then 
there will be no appeal at all. AIR 1953 
.SC 23 (27): 1953 SCR 136 * AIR 1953 All 
708 (709): ILR (1954) 2 Ail 94 (DB). 

[See also AIR 1960 Bom 334 (336): 61 
Bom LR 1591 (DB). (Order under S. 24, 
Bombay Money l.enders Act (31 of 1947) 
is not one under S. 47 but is decree within 
S. 2 (2) and hence appealable.) ] 

(2) An appeal against an order in execu- 
tion which is appealable under this .section 
is not barred by the mere fact that the order 
is only a preliminary one. and that a final 
order has been passed at tlie time of ap- 
peal. AIR 1915 Mad 197 (199): .37 Mad 
29 (37) (DB). 

(3) Application under O. 21, R. 2 for re- 
cording full satisfaction of decree — Dis- 
missal for default — Application for resto- 
ration under O. 21. R. 105 (2) — Court 
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Section 104 — Note 5 (contd.) 
imposing terms for restoration after hearing 
petitioner — Order neither final nor appeal- 
able. (1968) 1 Andh LT 321. 

(4) Order allowing application of decree- 
holder under O. 21, R. 66 for reduction of 
upset price in sale proclamation — Order 
does not fall under S. 47 — Order is nol 
appealable. AIR 1966 Andh Pra 152 (153): 
(1965) 2 Andh WR 481. 

(5) An order striking off execution case, 
though comes within S. 47, is neither a 
decree nor an appealable order. Such an 
order does not come within purview of 

S. 104. ILR (1965) Cut 823: 32 Cut LT 
628. 

6. Appeals to Supreme Court. — (1) This 
section does not govern appeals to the 
Supreme Court. See AIR 1924 PC 95 (100, 
101): 51 Cal 361: 20 Nag LR 33: 31 Ind 
App 72 ® AIR 1934 Oudh 291 (292) (DB) 
* (1913) 40 Cal 645 (647, 648): 40 Ind App 
140 (PC). 

7. Clause (ff). — (1) The fact that an 
order under S. 35A is appealable as an ordei 
in terms of this clause does not mean that 
such an order even where it forms part of 
a decree cannot be a decree within the 
meaning of S. 2 (2). AIR 1954 Nag 272 
(274): ILR (1954) Nag 418 (DB). 

8. Clause (g). ■ — (1) Section 104 read 
with S. 95 shows that an order for compen- 
sation for obtaining an improner arrest oi 
attachment is appealable. (1911) 11 Ind Cas 
349 (349) (DB) (Mad). 

(2) An “order under S. 95” will include 
an order either granting or refusing com- 
pensation and, in either case, will not be 
open to second appeal. AIR 1919 Mad 20 
(20) (DB). (Order refusing compensation.) * 
AIR 1942 All 261 (262): ILR (1942) All 360. 
(Order allowing compensation.) 

(3) Where an order under S. 95 is passed 
l)y a Court of Small Causes, no appeal will 
lie against the order. AIR 1919 Mad 23 
(23) (DB). (Dissenting from the obiter dic- 
tum to the contrary expressed in .MR 1913 
Mad 1072.) * AIR 1937 Nag 126 (127): ILR 

(1938) Nag 361. , , ^ 

(4) Section 104 contemplates appeals from 
one Court to another Court to vyhich ap- 
peals are preferred from its orders. The 
Code does not contemplate appeal from 
order of Single Judge of a High Court to 
another Bench of High Court. Hence an 
order under S. 95 passed by a Single Judge 
of High Court is not appealable under 
S. 104. AIR 1958 All 105 (106) (DB;. 

9. Clause (h). — (1) This clause applies 
onlv to orders made under the provisions of 
the Code. (1880) 5 Cal 311 (313, 314) (DB). 
(Order imposing fine under the Stamp Act is 

not appealable.) c r , . 

(2) A negative order of refusal is not ap- 
pealable under this clause. Nor is an order 
for arrest or detention appealable under this 
clause if it is in execution of a decree. AIR 
1943 Pesh 58 (58) * AIR 1932 All 523 (.524) 
(DB). 


(3) An order for attachment for contempt 
is not within this clause. (1883) 7 Bom 5 
(12) (DB). 

(4) Order refusing arrest or attachment 
under O. 39, R. 2 is appealable under O. 43, 

R. 1 though not under S. 104. AIR 1917 
Mad 448 (449, 450): 39 Mad 907 (914) (DB). 

(5) A conditional order of arrest, though 
not appealable under O. 43, R. 1 is appeal- 
able under Section 104. AIR 1924 Rang 
361 (361): 2 Rang 362 (DB). 

(6) Even apart from O. 43, R. 1, a ri^t 
of appeal from orders is provided for py 

S. 104 and this right has not been curtail- 
ed by O. 43 of the Code. Hence an order 
of detention of a person in civil prison for 
breach of an order of injunction passed 
under R. 2A of O. 39 as amended by the 
Allahabad High Court would therefore be 
.'ippealable under S. 104 (1) (h) and that 
right would not be affected by any failure 
to make a consequential amenAiient in 
O. 43, R. 1 after the introduction of new 
R. 2-A in O. 39 by the High Court. AIR 
1958 All 641 (642) (DB). (AIR 1938 All 639. 
Foil,: 1951 All WR (HC) 636 and Civil 
Revn. No. 838 of 1955, D/- 17-1-1958 (All), 
Overruled.) * AIR 1958 All 639 (640): ILR 
(1957) 2 All 240. 

10. Clause (i). — See also Order 43, R. 1. 

(1) An order vacating an interim injunc- 
tion though appealable under O. 43, R. 1 
(r) read with S. 104 to the Subordinate 
Court, is revisable by the Hi^ Court even 
though no appeal has been filed before the 
subordinate Court. AIR 1966 Mad 370 (371): 
(1966) 1 Mad LJ 451. 

(2) Order refusing to set aside an ex 
parte decree is appealable under O. 43. AIR 
1967 Bom 361 (365): 68 Bom LR 857. 

(3) Order dismissing application for res- 
toration of another application dismissed for 
default is not appealable but revision lies. 
AIR 1961 Manipur 35 (37). (AIR 1937 Oudh 
344, Diss. from; AIR 1924 All 682 (2), 
Uel. on.) 

11. Proviso to sub-section (1). — (1) The 
effect of proviso is that an appeal against 
an order under S. 35A lies only when the 
order is one awarding compensatory costs. 
When the order is one refusing to award 
compensatory costs, no appeal will lie. 
(1935) 162 Ind Cas 860 (860) (Nag). 

12. Sub-section (2). — (1) An order pas- 

sed on appeal under sub-sec. (1) is not open 
to any further appeal. AIR 1954 Nag 125 
(126) 1958-1 Andh WR 369 (370) • AIR 

1954 Pepsii 49 (50): ILR (1953) Patiala 343 
(DB) • AIR 1947 Nag 75 (75) (DB) ® AIR 
1942 All 261 (262): ILR (1942) All 360 
* AIR 1942 Bom 82 (84): ILR (1941; Bom 
629 (DB) ® AIR 1942 Oudh 370 (371) (DB). 

(2) The sub-section is general and bars a 
second appeal against any order passed in 
an appeal under this section and not merely 
against an order deciding an appeal on the 
merits. AIR 1941 All 338 (339). 

(4) An order rejecting a Civil Miscella- 
neous appeal as incompetent cannot be re- 
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u (1) Save as otherwise expressly provided, no appeal 

shall he from any order made by a Court in the exercise of its original or appel- 
late jurisdiction; but, where a decree is appealed from, any error, defect or irregu- 

larity in any order, affecting the decision of the case, may be set fortli as a ground 
of objection in the memorandum of appeal. 

(2) Notv\ithstanding anything contained in sub-section (1), where any party 

aggrieved by an order of remand made after the commencement of this Code 

from which an appeal lies does not appeal therefrom, he shall thereafter be pre- 
cluded from disputing its correctness. 

11882, S. 591; 1877, Ss. 580, 591; 1861, S. 26; 1859, S. 360, last para.] 


OBJECTS AND REASONS 


Clause 105. — Though, llu* reinaik« of 
the Privv Council in .Molicsluir v. Tlie 
nengal Government i7 Moo Ind App 283) 
are wide enough to embrace an appeal 
from an order ol remand the Commillee 
think that those orders were probably not 
in llieir Lordships' contemplalion when 
they condemned the view that a failure to 
appeal Irom an interlociilorv order should 
deprive the person aggrieved ol his rigid 
lo objeet to such an order when subse- 
quently appealing from the decree. And 


the Committee think there are good rea- 
sons on the score of delay and expense for 
treating an appeal from order o| remand 
as a special case and precluding an appel- 
lant Iroin taking, on an appeal Ironi decree, 
any objection that might have been urg- 
ed by way o| appeal from an order fif re- 
mand. The Committee have deleted the 
word ‘such* to remove a difficulty it 
create.s (10 Moo Ind App .310, 41.3; 12 Moo 
Ind App 157)’'. _S. O. l\. 


Section 104 — Note 12 (contd.) 
garded a.s an adjudication or a final order, 
in the Civil Miscellaneous Aiipeai coming 
within S. 104 (2) and as such a second ap- 
peal is not barred. AIR 1961 Andh Pra 112 
(113): (1960) 2 Andh WR 4. 

(5) Appeal preferred to District Judge 
from interlocutory order made by trial Court 
in suit — - Application made in appeal pray- 
*1^8 for intermeutory order — Application 
dismissed — Nature of such dismissal order 
mdicated — Appeal preferred to High 
Court from dismissal order — Appeal held 
barred under S. 104 (2), AIR 1964 Ker 23 
(24. 25): 1963 Ker LT 502. (AIR 1941 Ail 

and 1958 Ker LT 829. Rel. on; AIR 
1981 Andh Pra 112, Diss, from.) 

(6) Order under S. 95 C. P. Code — 
Second appeal does not lie. (1967) I Mys 
LJ 181 (182): (1967) 9 Law Rep 387 (DB). 

SECTION 105 — SYNOPSIS 

1. Scope and object. 

2. Order must be one under the Code. 

3. “Where a decree is appealed from.” 

4. Error, defect or irregularity. 

fl* tlie decision of the case.” 

6. Compliance with order. 

7. Sub-section (2). 

8. Supreme Court appeals. 

9. Letters Patent appeals. 

10. Order granting review. 

11, Revision. 


TOPIC INDICATOR 
Appeal apparently against decree, but not 
really directed against interlocutory 
order — See Note 3. 

Applicable and non-applicahle orders — 
See Note 1. 

t rehminary decree — See Section 97. 
aave as expre.s.sly provided — See Note 2. 


Section does not control O. 47. Rr. 7 and 
9 — See Note 10. 

Ibis section and Section 36, Stamp Act 
— See Note 1. 


1. Scope and object. — (1) Section 105 
only makes a negative provision and is not 
meant to create a right of appeal from orders 
other than those mentioned in S. 104 (1); 
it merely provides a remedv. It cannot l)e 
said that in such cases the order i.s one from 
which an “appeal lies” so as to preclude 
a revision. AIR 1955 Pepsu 113 (114): ILR 
(1956) Patiala 41 (DB). 

(2) In view of S. 105 no appeal lies from 
any order under C. P. C. which is not 
covered by S. 104 or O. 43, R. 1. C. P. C 
AIR 1953 SC 23 (27): 1953 SCR 136. (An 
order under S. 151, Civil P C. is not ap- 
pealable.) 

(3) Section 105 applies to appealable as 
well as to non-appealable orders AIR 1943 
Oudh 288 (290) (DB) • AIR 1958 .Andh Pra 
494 (496) (DB) ® AIR 1957 Raj 367 (371)- 
ILR (1957) 7 Raj 460 * ILR (1955) 1 Cal 
299 (311). (Order refusing leave to defend 

a 37, R. 3.) • (1896) 18 All 19 (21. 
22) (FB) • AIR 1952 Bom 80 (84)- ILR 
(1952) Bom 323 (DB) ® AIR 1950 Mad 541 
(542) (DB) * AIR 1954 Mad 334 (336): ILR 
(1954) Mad 354 (DB) ® (1897) 24 Cal 725 
(736, 738) (FB) ® AIR 1935 Rang 245 (246)- 
13 Rang 239 (DB) ♦ (1968) 2 Mad LJ 266- 
(1968) 81 Mad LW 387. 

(4) This section and S. 99 are not mutual- 
ly destructive. AIR 1927 Rang 150 (154): 

5 Rang 80 (DB). (Overruled on another 
pr>int in AIR 1937 Rang 334: 1937 Ranc 
LR 207 (FB).) • AIR 1957 All 527 (532). ® 

(5) An interlocutory order which is other- 
wise appealable can be appealed against 
after the decree in the suit has been passed 
AIR 1951 Mad 883 (1)(883): ILR (1951) 
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Mad 835 (DB). (Party aggrieved by remand 
order is entitled to appeal against it even 
if suit is disposed of — AIR 1949 Mad 377. 
Reversed.) ♦ AIR 1951 Mad 218 (219) ® AIR 
1940 Nag 104 (105, 106) (DB) • 1966 Lab LJ 
820 (822, 823): 1966 MPLJ 507 (DB). (The 

error, defect or irregularity must be either 
in law or procedure but not in matter of 
fact.) 

[But see (1905) 32 Cal 1023 (1029) (DB) 
^ (1909) 36 Cal 762 (763) (DB).] 


(6) Rejection of document — Order not 
final — S. 36 of Stamp Act does not over- 
ride S. 105, Civil P. C. 1961 MPLJ 169 

(7) Where an order under O. 11, R. 21 
was passed against the defendant and the 
defendant did not file an appeal against the 
order and did not comply with the order 
and eventually a decree against him was 
passed it was held that an appeal from the 
decree was competent and the defendant 
could raise in view of S. 105 the error or 
irregularity of the order made under O. 11, 
R. 21, C. P. C. AIR 1968 Punj 298 (299. 
300): ILR (1967) 2 Punj 352. 

(8) Section 105 allows an appealable 
order which has not been appealed from to 
be made a subject of appeal in an appeal 
from the decree. AIR 1952 Bom 80 (84): 53 
Bom LR 793 (DB). (Case under Bombay Ag- 
ricultural Debtors’ Relief Act ) ^ ILR (1963) 

1 Ker 473. (Interlocutory order Plaintiff 
acting in pursuance of it — Plaintiff not 
precluded from objecting to it in final ap- 
peal against the decree.) 196- Mys LJ 
(Sup) 211 (DB). 

(9) The language of S. 105 makes it clear 
that it is open to a party not to prefer an 
appeal against an order which is appealable 
under Civil Procedure Code and yet, to 
challenge its correctness in an appeal pre- 
ferred against the final decree where that 
Older has affected the decision of the^se. 
Bv virtue of S. 108, Civil Procedure Code, 
provisions of S. 105 will apply to a ^ of 
an appeal against final order also. (1968) 2 
Mad LJ 266; (1968) 81 Mad LW 387 

(10) Bv virtue of S. 108, C. !• tne 

provisions of S. 105 will apply to a case 
of an appeal against final order (1968) 

2 Mad L] 266: (1968) 81 Mad LW 387. 

(.\ppeal from an order dismi,ssing to set 

aside sale.) 

2 Order must be one under the Code.— 
The word “order” refers to order.s pass- 
ed Ser the Code. (1895) 17 All 438 (443) 

^^(2^) The words “save as otherwise express- 
ly provided” contemplate appeals from orders 
of a character provided for elsewhere than 
in the Civil Procedure Code and include 
'inneals allowed under other laws. AIR 

80 (84): ILR (1952) Bom 323 
mB) • ILR (1956) 1 Cal 317 (322) • (1895) 

17 All 438 (440) (DB). 

(.3) As section 43 of the Delhi Rent Con- 
trol Act (59 of 1958) makes a provision con- 


trary to the provision of S. J05. G. P. C. 
that section does not apply to appeal.s from 
orders passed under S. 38 of that Act. (1964) 
66 Punj LR 586 (588). 

3. "Where a decree is appealed from.”— 

(1) An erroneous order of remand passed 
In* an Appellate Court cannot be attacked 
i;i an appeal from a decree of the trial 
Court passed on such remand. (1909) 32 
Mad 318 (320) (DB). 

[But see AIR 1940 Mad 756 (757): ILR 
(1940) Mad 901 (DB).] 

(2) A final decision by a Division Bench 
of High Court against an interlocutory order 
of lower Court passed in a revision cannot 
he agitated in an appeal against the decree 
in the same suit to another Division Bench 
of High Court. AIR 1951 Hvd 132 (134): 
ILR (1951) Hyd 798 (DB). 

(3) An appeal will lie from a decree where 
the only ground of appeal is the defect, 
error or irregularity of an order made in the 
suit. (1890) 14 Bom 232 (235) (DB) * (1881) 

7 Cal 148 (149) (DB) * (1910) 34 Mad 228 
(230) (DB). 

[But see AIR 1928 All 194 (196) (DB) 

♦ (1896) 18 All 19 (22) (FB) ® (1900) 22 All 
366 (367) (DB).] 

(4) What the section means is that the 
ground of objection is open to the aggrieved 
parly when appealing from the decree and 
should be considered and disposed of in 
deciding the appeal if taken. AIR 1956 Pat 
244 (251) (DB). (AIR 1923 Mad 147: 46 
Mad 47 (DB). Foil.) 

(5) The principle of this section would 
apply not only to decrees and interlocutory 
orders but als« to orders and interlocutory 
orders which lead up to the final order. AIR 
1952 Trav-Co 316 (316): ILR (1951) Trav- 
Co 369 (DB) ® AIR 1917 Mad 404 (405) 

air 1936 Mad 936 (937). 

[But see (1936) 164 Ind Cas 730 (731) 
(DB) (All) ® AIR 1944 Pesh 33 (34).] 

(6) Sub-s. (1) of S. 105 only postpones 
the challenge to an interlocutory order till an 
appeal is preferred from the final decree. 
But the challenge must be in an appeal 
from the final decree filed not in the Court 
making the interlocutory order attached 
but in appeal ultimately taken to the higher 
Court from the final decree. AIR 1964 
Madh Pra 288 (294); 1964 MPLJ 502 (DB). 

(4) Error, defect or irregularity. — (1) 
Error, defect or irre^arity must be one in 
law or procedure and not in matters of fact. 
(1890) 12 All 200 (202) (DB) * AIR 1930 
Pat 266 (269): 9 Pat 102 (DB) * AIR 1929 
Cal 26 (27) (DB) ® 1966 Jab LJ 820 (823): 
1966 MPLJ 507 (DB). 

5. “Affecting the decision of the case.” 
— (1) An error, defect or irregularity in 
any order should have affected decision o| 
case. AIR 1955 Pepsu 113 (115): ILR (1956 
Patiala 41 (DB) * AIR 1943 Oudh 288 (290) 
(DB) ® AIR 1929 Pat 609 (612): 9 Pat 408 
(DB). 

(2) Words "affecting the decision of the 
mean affecting ^he decision of the 


fTho Code of] Civil Procedure, 1908 


[S 105 N 5| 1158 
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case on the merits. AIR 1956 All 218 (218) 
® ILR (1953) 3 Raj 880 (882) (DB) * AIR 
1946 Mad 344 (345) (DB) ® AIR 1925 Lah 
466 (467): 6 Lah 94 (DB) * AIR 1936 Na« 
8 (11): 31 Nag LR (Sup) 72 ® AIR 1931 
All 294 (297, 298. 299): 53 All 612 (FB) 
* 1968 Jab LJ 370; 1968 MPWR 163 * 
(1967) 9 Law Rep 400 (404) (Mys> 

(3) The following are examples of orders 
affecting decision of case on the merits: 

(a) Order setting aside award and direct- 
ing case to be tried by Court. AIR 1915 All 
247 (248): 37 All 456 (DB) * AIR 1933 
Oudh 563 (564) (DB). (AIR 1929 Cal 322. 
Followed.) • AIR 1939 Sind 241 (245); ILR 
(1940) Kar 22 (FB) ® AIR 1929 Cal 322 
(323, 324); 56 Cal 21 (DB). 

(b) Order extending time for payment of 
money under a preliminary mortgage decree. 

(1911) 7 Nag LR 162 (164). 

(c) Order in a suit for the dissolution of 
partnersrip that a particular party was a 
partner. 0896) 23 Cal 406 (409) (DB). 

(d) Order admitting or excluding a docu- 
ment. AIR 1925 Cal 711 (713) (DB). 

(e) Order allowing or refusing amendment 
of plaint. ILR (1953) 3 Raj 880 (884) (DB) 
^ AIR 1914 Mad 17 (17) (DB). 

(f) Order giving directions for preparation 
of a final decree. (1913) 35 All 159 (162) 
(DB). 

[See also AIR 1958 Mad 462 (462): ILR 
(1958) Mad 417.1 

(a) Order deciding that mortgagor was 
liable to pay interest only at a particular 
rate. (1869) 2 Beng LR 44 (48): 12 Moo 
Ind App 157 (PC). 

(h) Order making a person respondent in 

appeal. (1887) 9 All 447 (451) (DB). 

(i) Order refusing to set aside at)alement. 

AIR 1933 All 294 (295) (DB). 

(j) Order entertaining a claim after the 
period of limitation. AIR 1943 Oudh 288 
(290) (DB) • AIR 1967 All 459 (463): 1957 
All LJ 61 (DB). (AIR 1951 All 614, Over- 
ruled; AIR 1943 Oudh 288, Foil.) 

(k) Order holding a suit as not barred by 
time. ILR (1953) 3 Raj 880 (881) (DB). 

(l) Order wrongly allocating burden of 
proof. AIR 1954 Raj 83 (83): ILR (1953) 
3 Rai 1003 (FB). 

(m) Order passed, after prelimin^ de- 
cree for partition, regarding plaintiffs liabi- 
lity to pay amount representing moiety 
share of defendant in the usufruct of the 
land under suit. AIR 1956 Pat 244 (250) 
(DB). 

(n) Order striking out defence. AIR 1957 
Raj 367 (372): ILR (1957) 7 Raj 460. 

(o) Order deciding questions as to limi- 
tation and maintainability of application 
under S. 33, Arbitration Act. AIR 1963 Raj 
193 (194. 195): 1963 Raj LW 183 (DB). 

(4) The following are orders not affecting 
decision of case on merits: 

(a) Order allowing to sue in forma pau- 
peris. (1901) 20 All 364 (305) (DB). 

[Vol. 2,] 3 A. M. 73 


(b) Order setting aside dismissal of an ap- 
peal for default. AIR 1946 Mad 344 (345) 
(OB). 

(c) Order of remand passed in appeal from 
order returning a plaint for presentation 
to proper Court. AIR 1926 Mad 900 (902) 
(DB). 

(d) Order refusing to record adjustment 
of suit. AIR 1936 Nag 8 (11): 31 Nag LR 
(Sup) 72. (This case is overruled on another 
point in .\IR 1940 Nag 349: ILR (1940? 
.\ng 538 (DB).) 

(e) Order rejecting a petition for amend- 
ment of issues. AIR 1951 Ilvd 132 (137): 
IL,R (1951) Hyd 798 (DB). 

(f) Order relating to court-fee. AIR 1953 
Madh B 151 (152): ILR (1952) Madh B 
Mo (DB). 

(g) Order passed, after preliminary de- 
cree for partition, dismissing an application 
by one of defendants claiming his share. 

ILR (1955) 5 Raj 588 (592) (DB). 

(h) Order dismissing plaintiff's objection 
to an application by one of defendants to 
set aside preliminary decree. AIR 1954 Raj 
246 (247): ILR (1953) 3 Raj 1028 (DB). 

(5) According to the High Courts of 
.Allahabad, Bombay, Calcutta, Lahore, and 
Rangoon and the Judicial Commissioner's 
Court of Oudh an order .setting aside an ex 
parte decree does not affect the decision of 
the case on the merits, but only ensures the 
re-hearing of the case on the merits. AIR 

1931 All 294 (297): 53 All 612 (FB) AIR 
1927 Bom 455 (455): 51 Bom 495 (DB) ® 
(1895) 22 Cal 981 (984) (DB) AIR 1925 Lah 
466 (467): 6 Lah 94 (DB) * AIR 1937 Rang 
334 (334, 335): 1937 Rang LR 207 (FB) 
® (1916) 34 Ind Cas 713 (713) (Oudh). 

[But see (1912) 34 All 592 (595) (DB).] 

(6) See also the undermentioned cases: 

1968 MPWR 163: 1968 Jab LJ 378. 

(\n interlocutory order setting aside an ex 
parte order does not affect the decision ol 
the case on merits.) ® 1964 Ker LT 32: 
1963 Ker LJ 1184. (Held that the decision 
as to the right to represent the estate, was 
one which could not affect the decision ol 
the case on the merits within the meaning 
of S. 105, Civil P. C. and viewed as an 
order under O. 22, R. 5, its propriety was 
not open to challenge in the appeal from 
the decree.) * (1963) 29 Cut LT 256: ILH 
(1963) Cut 226 (Orissa). (In second appeal 
objection that State could not be allowed to 
be made party under O. 22, R. 10 taken 
— Objection held could not be raised in 
arguments in second appeal — S. 105 held 
had no application — Mere addition of the 
State as a co-plaintiff held had nothing to 
do with the merits of the case itself.) 

(6A) It is open to a defendant who has 
filed an appeal against an ex parte decree 
under S. 96 (2) to show from the record 
as it stands, that is, in the order proceeding 
ex parte against him. any error, defect or 
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irregularity which has affected the decision 
of the case. 1966 Jab LJ 820 (825): 1966 
MPLJ 507 ® AIR 1962 All 107 (108) (DB). 
(Garnishee proceedings — Notice under 
O. 21, R. 131 — Ex parte order dismissing 
objections for non-compliance with certain 
directions subsequently recalled — Order 
recalling order of dismissal cannot be chal- 
lenged, because merits of the matter were 
not affected.) 

(7) According to the High Court of Mad- 
ras, where a decree against two defendants 
ex parte was set aside in totn on an appli- 
cation by one of them only, the order can 
be attacked in an appeal from the final 
decree. (1903) 26 Mad 604 (605) (DB). 

(8) The Madras High Court has held that 
when the result of setting aside the ex 
parte decree is not the hearing of the suit 
de novo on the merits but to burke such a 
decision altogether as where the ex parte 
final decree alone is set aside retaining the 
ex parte preliminary decree, the order is 
one which will affect the decision of the 
case, and can be attacked in an appeal 
from the decree. AIR 1924 Mad 890 (892) 
(DB). 

(9) An order improperly refusing an ad- 
journment and placing a defendant ex parte 
is one affecting decision of case. AIR 1925 
Pat 534 (534, 535) (DB). 

(10) An order setting aside an ex parte 
decree only against some of defendants, is 
one affecting decision of case. AIR 1930 
Pat 266 (269): 9 Pat 102 (DB). 

(11) An order under O. 9, H. 9 restoring 
a suit to file cannot be challenged in ap- 
peal against the decree under this section. 
AIR 1941 Oudh 367 (368) (DB). (AIR 1933 
Oudh 331, Overruled.) ® AIR 1956 All 216 
(218) * AIR 1959 Pat 225 (227, 230): 1958 
BLJR 848 (DB). 

(12) According to High Courts of Calcutta, 
Lahore and Pepsu an order setting aside an 
abatement under 0. 22, R. 9 does not affect 
decision whether the order is made simul- 
taneously or not. The decisions of the High 
Court of Lahore are conflicting. AIR 1925 
Cal 766 (768): 52 Cal 472 (DB) ® AIR 
1957 Raj 68 (71): ILR (1957) 7 Raf 501 
(DB) • AIR 1933 Cal 498 (500) * AIR 
1925 Cal 473 (474) (DB) • ILR (1954) 
Patiala 501 (508) “ AIR 1933 Lah 152 (153): 

14 Lah 361 (DB). 

[But see AIR 1923 Lah 230 (232) (DB).] 

(13) The Allahabad High Court has held 
that an order setting aside abatement affects 
the decision of case if the order is made 
simultaneously with the decree in the suit, 
but otherwise not. (1900) 22 All 430 (432). 

[See AIR 1933 All 294 (295) (DB) • AIR 
1917 All 434 (435) (DB) ® AIR 1925 All 
426 (427): 47 All 555 (DB).] 

(14) An order under O. 22, R. 5 implead- 
ing a person as the legal representative of 
tlie deceased plaintiff does not affect the 
decision of the case and cannot he challeng- 


ed in an appeal from the final decree. (1909) 
27 Bom 162 (187, 188) (SB) ® AIR 1933 
Cal 498 (500) * AIR 1919 Mad 971 (971) 
(DB) ® (1967) 9 Law Rep 400 (404) (Mys). 

[But see AIR 1965 Ker 303 (304); 1965 
Ker LT 236 ’ AIR 1918 Mad 1055 (1055) 
fDB).] 

6. Compliance with order, — (1) Compli- 
ance with directions contained in an inter- 
locutory order does not preclude a party 
from objecting to it in an appeal against 
the final decree. AIR 1919 Lah 38 (39): 1 
Lah 54 * 1891 Pun Re No 89. page 431 
(433) (FB) •» AIR 1927 Cal 733 (735) (DB). 

(2) Dismissal of an appeal against an 
order which is non-appeaJable does not 
affect party's right to object to it in appeal 
against final decree. AIR 1922 All 118 
(119): 44 All^ 534 (DB). 

7. Sub-section (2). — (1) A non-appeal- 
able order of remand can be challenged in 
the appeal from the final decree. AIR 1926 
Mad 900 (901) (DB) “ AIR 1938 All 37 
(38): ILR (1938) All 79 (DB) * AIR 1918 
Pat 680 (682): 2 Pat L Jour 663 (SB) ® AIR 
1962 Raj 57 (65); 1962 Raj LW 7 (FB) * 
AIR 1964 Orissa 83 (85). 

(2) Where an appealable order of remand 
has not been appealed against, the pro- 
priety or correctness thereof or of any of 
the incidental findings and decisions which 
are a material part oF the basis of that order 
cannot be challenged in an appeal from the 
final decree, or by the lower Court. AIR 
1943 Mad 706 (708) * AIR 1921 Lah 154 
(155): 2 Lah 252 (DB) ® AIR 1928 Rang 
297 (298): 6 Rang 506 ® AIR 1917 All 144 
(145) (DB) • AIR 1919 Cal 65 (65): 46 
Cal 738 (DB) * AIR 1914 Nag 58 (59, 60): 

10 Nag LR 28 * AIR 1923 Pat 226 (228) 
(DB) * AIR 1921 Nag 129 (130) ® AIR 
1930 Lah 719 (721) (DB) “ AIR 1969 Andh 
Pra 45 (46) « (1969) 1 Mad LJ 64: ILR 
(1968) 2 Mad 653 * AIR 1966 Cal 580 
(584) (DB) * 1961 Ker LJ 1367; ILR (1962) 

1 Ker 205 • AIR 1960 Bom 543 (544. 545, 
546): 62 Bom LR 341. 

(3) Order of remand — Finality — Issue 
No. 1 decided by trial Court but issue No. 

2 left undecided — Appellate Court revers- 
ing decision of trial Court on issue No. 1 
and giving anticipatory and provisional rea- 
soning in respect of matter of issue No. 2 
in support of its finding on issue No. 1 — 
Finality will attach to decision of Appel- 
late Court on issue No. 1 and not issue 
No. 2. AIR 1960 Bom 543 (547, 548): 62 
Bom LR 341. 

(4) In order to determine the question of 
finality under S. 105 (2) it is not the deci- 
sion of trial Court which is material. Fina- 
lit>' does not attach to that decision but 
attaches to the decision of the first appel- 
late Court and it is to the decision of that 
Court to which one must turn for deter- 
mining the question as to what part thereof 
is finm and conchisive. AIR 1960 Bom 543 
(547): 62 Bom LR 341. 
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106. What Courts to hear appeals.— Where an appeal from any order is 

allowed, it shall lie to the Court to which an appeal would lie from the decree in 

tlie suit in which such order was made, or where sucii order is made by a Court 

(not being a High Court) in the exercise of appellate jurisdiction, then to tfie High 
Court. 
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(5) To prevent obvious injustice, High 
Court can refuse to be bound by a reiuand 
order of a subordinate Court though nei- 
ther party can question it by reason of its 
not having been appealed therefrom. AIR 

1929 All 421 (428); 51 All 780 (DR). 

(6) An order of remand passed without 
jurisdiction is outside sub-section (2) and 
open to question in an appeal from tlie 
final decree. (1910) 6 Ind Cas 464 (465» 
(DB) (All). 

(7) A failure to appeal from order of re- 
mand does not affect right of appeal from 
final decision on remand. (1910) 37 Cal 552 
(558) (DB). 

(8) Older of remand illegal — Order not ap- 
pealable — Irregularity or the order can be 
challenged in an appeal from the final decree 
in the case — Bar under Section 105 (2) 
does not apply. AIR 1969 Orissa 67 (69): 35 
Cut LT 98 • AIR 1960 Pat 47 (50). (Order 
of remand not under O. 41, R. 23 and hence 
not appealable.) 


[See also AIR 1962 Manipur 36 (39). 
(Order not falling under O. 41, R. 23.) ] 

(9) Sub-sec. (2) of S. 105 contains a spe- 
cial provision which is an exception to the 
provision contained in sub-s. (1). In view 
uf thi.s exception no Court (other than a 
higher Court) can entertain any challenge 
to the correctnes.s of any final decision in 
the order of remand made by the Iligli 
Court. AIR 1969 Pat 16 (20) (DB) AIR 
1966 Pat 209 (214): 1966 BLJR 270 (FB) 
® AIR 1963 Madh Pra 344 (347); 1903 
MPLJ 542 (DB). 

(10) Provision of sub-sec. (2) of Sec. 105 
cannot be read to the effect that an issue 
about which nothing is said in tlie order of 
remand cannot be agitated thereafter before 
the same judge when the case comes to 
him in appeal for the second time from the 
order or decree made after remand. AIR 
1969 Pat 16 (20) (DB). 

(11) Section 105 (2) does not lay down 
any rule of general application to other 
proceedings not governed by Civil P. C. 
as for example proceedings before hierarchy 
of quasi-judicial Tribunal under a tax enact- 
ment. ILR (1965) 2 Mad 397 (DB). 


8. Supreme Court appeals. — (1) Sub-sec 
tion (2) of S. 105 doe.s not apply to appeal: 

Supreme Court. See AIR 1915 Mac 
423 (423, 424): 38 Mad 509 (DB) * AH 
*933 Bom 251 (252) (DB). (Principle oi 
J. 105 (1) will however apply.) * AIR 1925 
Nag 349 (349); 22 Nag LR 132 (DB) ‘ 
1^80 SC 941 (946); 1960 SCR 590 

u remand passed hy High Court car 

he challenged.) 


9. Letters Patent appeals. — (1) Clause 1.5, 
Letters Patent is not controlled by S. 105. 
An order of remand, though not appealed 
against, can be challenged in Letters Patent 
Appeal against final judgment. AIR 1929 
Mad 349 (351) (DB) • AIR 1963 Madh Pra 
344 (.347); 1963 .MPLJ 542 (DB). 

[See jiowever 1960 BLJR 230 (235). (Sec- 
tion 105 applies to appeal iituler the Letters 
Patent and the judgment of a single Judge 
remanding a case if lu^t appealed against 
cannot be questioned in Letters Patent 
Appeal.) “ AIR 1963 Pat 165 (167): 1962 
BLJR 985 (DB).] 

(2) In appeal filed against judgment of 
Single Judge, the Letters Patent Bench can 
decide all points decided by Single Judge 
in his interlocutory order. S. 105 (2) does 
not apply to such a case. AIR 1969 SC 
560 (563): 1969 Mali LJ 495. 

10. Order granting review.— (1) An order 
granting review can be challenged in an 
appeal from final decree only on grounds 
specified in O. 47, R. 7. AIR 1941 Nag 
308 (309, 310;: ILR (1942) Nag 487 * 
(1908) 31 Mad 49 (50. 51) (DB) * (1905) 
27 All 695 (696) (DB) * (1913) 19 Ind 
Cas 481 (485): 1913 Pun Re No. 109 (DB). 

(2) Where an application for review ii 
rejected matters raised in such application 
can be pressed again in appeal from final 
decree passed. AIR 1941 Nag 308 (310); 
ILR (1942) Nag 487. 

11. Revision. — (1) High Court will not. 
as a rule, interfere in revision witli inter- 
locutory orders which can be challenged 
under S. 105. AIR 1914 iMad 17 (17) (DB) 

** (1912) 34 All 592 (594) (DB) ♦ AIR 1963 
Mad 428 (431); (1963) 2 Mad LJ 220 (DB). 
(Objections to findings should be raised in 
appeal against final decree and not in revi- 
sion against findings.) 

(2) In exercise of its powers of superin- 
tendence High Court may interfere in pro- 
I)er cases in order to avoid irreparable in- 
jniy being caused. AIR 1920 Pat 131 (136)- 
5 Pat L lour 550 (DB). 

(3) High Court of Pepsii ha.s held that a 
revision against an interlocutory order is 
competent even tliough the order can be 
challenged under this section. TI»e fact 
that it can be so challenged is, one of the 
matters that fall for consideration for exer- 
cising the discretion in favour of or against 
petitioner. AIR 1955 Pensu 113 H20)- ILR 
(1956) Patiala 41 (DB). 

Section 100 — Note 1 

(1) Wliere the value of the subject-mattet 
of suit does not exceed Rupee.s 5,000, the 
appeal from the order lies to District Judge 
and where the value of the .suit exceeds 
Rs. .>.000 the appeal lies to High Court 
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107. Powers of appellate Court.— (1) Subject to such conditions and limita- 
tions as may be prescribed, an Appellate Court shall have power — 

(a) to determine a case finally; 

(h) to remand a case; 

(c) to frame issues and refer them for trial; 

(d) to take additional evidence or to require such evidence to be taken. 

(2) Subject as aforesaid, the Appellate Court shall have the same powers and 
sliall perforin as nearly as may be the same duties as are conferred and imposed 

by this Code on Courts of original jurisdiction in respect of suits instituted 
therein. 
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(1890) 17 Cal 680 (682, 683) (DB) ® 1968 
Mah LJ 284: ILR (1969) Bom 25. 

(2) Where the order appealed from is 
passed by a Court in the exercise of appel- 
late jurisdiction, the appeal lies to the High 
Court. (1903) 25 All 174 (177) (Ffl) * (1899) 
26 Cal 275 (279) (DB). 

(3) Order rejecting an application iindei 
O. 9, R. 13 to set aside ex parte decree 
passed in a .suit under S. 16, West Bengal 
Premises Rent Control (Temjporary Provi- 
.sions) Act, 17 of 1950, would be appealable 
and such an appeal would lie, in view ol 
this section, to the Court specified in S. 32 
(6) of the Rent Control Act. ILR (1956) 1 
Cal 362 (365) (DB). 

(4) The forum of appeal is to be decided 
vN’ith reference to Court which decided the 
proceeding, notwithstanding the fact that 
the proceeding is originally instituted in a 
Court of higher jurisdiction. AIR 1964 Ker 
37 (38) (DB). (Proceeding under O. 21, 
R. 90.) 

(5) When first appeal was filed before the 
Dharwar District Court, the appeal was 
within four coiners of S. 106. The provi- 
sions of the Mysore Civil Courts Act, though 
slightly different cannot be made the basis 
for making a difference between appeals 
against decrees and appeals against inter- 
locutory orders. Held District Court, Dhar- 
war had jurisdiction to hear and dispose of 
the appeal. (1965) 2 Law Rep 439 (Mys). 

SECTION 107 — SYNOPSIS 

1 SCOPE. 

2 ! “PRESCRIBED.” See S. 2, Clause (10). 

3. POWER TO DETERMINE CASE 

FINALLY— CLAUSE (a). See O. 41, 
Rr. 4, 24 and 33. 

4. POWER TO REMAND CASE — 

CLAUSE (b). See O. 41. R. 23. 

6. POWER TO FRAME ISSUES AND 
REFER THEM FOR TRIAL — Cl- 
AUSE (c). Sec O. 41, R. 25. 

6 POWER TO TAKE ADDITIONAL 
EVIDENCE— CLAUSE (d). Sec O. 41, 
Rr. 27. 28. 

7. Power to summou witnesses. See 
O. 41, Rr. 27 and 28. 

8. SUn-SECTION (2). 

9. Inherent powers. 


Rr. 23, 25, 27, 28, 33.] 


10. Interference with the discretion 
of the Court below. 

11. Powers in mailers of evidence. 

12. Appreciation of evidence by 

the appellate Court. 

13. Powers regarding court-fee. 

14. Power to direct slay of pro- 
ceedings, grant interim injunc- 
tions and pass Inlerloculory 
orders. 

15. Power to refer to arbitration. 

10. DUTIES OF THE APPELLATE 
COURT. 

TOPIC INDICATOR 

Appellate Court to exercise same powers 
and perforin same duties as origi- 
nal Court — See Note 8. 

Appellale Court, powers of — Admis 
sion and rejection of documents. 
See Note 11. 

.Appellate Court, powers to raise objec- 
tion to court-fee on plaint suo motu. 
See Note 13. 

Power of Appellate Court to direct local 
investigation. See Note 8. 

Power of Appellate Court to pass a 
decree for an amount larger than 
that claimed. See Note 13. 

Power of Appellate Court to decide on 
points not raised or covered by is- 
sues. See Note 9. 

Power of Appellate Court in cases of 
assignment, creation or devolution 
of any interest, pending appeal. 
See Note 8. 

Power of Appellate Court to add, trans- 
pose or substitute parties. Sec 
Note 8, S. 151 and 0. 1, R. 10. 
Power of Appellate Court to allow 
amendment. See S. 153, O. 1, R. 10. 
O. 6. R. 17, O. 41, R. 2. 

Power of .Appellate Court to allow time 
to pay deficit court-fee. See Note 
13 and O. 7, R. 11. 

power of Appellate Court to decide new 
point suo motu. See 0. 41. R. 2. 
Power of .Appellate Court to entertain 
application to set aside ex parte 
decree. See 0. 41, R. 21. 

Power of Appellate Court to expunge 
remark.s from judgment. See O. 6. 

R. 16. 
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Power of Appellate Court to Interfere 
with appointment of receiver. See 
O. 41. R. 1. 

Power of Appellate Court to make a 
new case. See O. 41. R. 1. 

Power of Appellate Court to mould re- 
lief. See Note 8. 

Power of Appellate Court to permit 
withdrawal of proreedinc- See 
O. 28, R. 1. 

Power of Appellate Court to reiecl 
memorandum of appeal for presen- 
tation to proper Court. See 0. 7, 
R. 10. 

1. Scope. — (1) Suh-seclion (2) provides 
Hint an Appellate Court shall have the 
same powers as (he orieinal Court under 
this Code and iherebv comprehensively 
makes the relevant provisions of the Code 
.npplicnhle to appeals. (1894) 18 Mad 94 
(08) (DB) • (188.')) 7 All 69.3 (698. 699) 
(FB). 

(2) Certain provisions of the Code 
which are not applicable to the original 
side of the High Court arc equally in- 
applicable to the appellate side of that 
Court. (1890) 12 All 129 (151. 152) (FB). 

(3) A second .\ppelate Court has the 
same powers and duties as the first Ap- 
pellate Court. (1907) 29 All 535 (536) 
IHBI ^ (1961) All U 597 (DB). 

(4) The powers and duties contemplat- 
e<l in this section are such as arc provid- 
ed for in the Civil Procedure Code, and 
not in any other enactment, such as the 
Limitation .Act. (1886) 12 Cal 590 (593) 
(FB). 

(5) Per Mudholkar .1. — Appellate 
Court's power under S. 107 of the Civil 
Procedure Code to remand a case or to 
frame issues and refer them for trial, or 
to take additional evidence or require 
such evidence to be taken is regulated bv 
the provisions of O. 41. Rr. 23 to 25 and 
27. AIR 1965 SC 364 (399) : (1964) 9 SCR 
267. 

(6) The power given to an appellate 
Court under S. 107 is only a part of its 
appellate jurisdiction. It cannot be char- 
acterised as an original iurisdiction in an 
appellate Court. It confers power on the 
appellate Judge not only to dispose of the 
appeal on merits but also to pass any in- 
eidental or interlocutory orders deemed 
necessary* in the circumstances of the case 
to maintain the status quo or to preserve 
Ihc subject matter of the appeal till the 
disposal of the appeal. AIR 1964 Ker 23 
(24) : 1963 Ker LT 502. 

(7) An appellate authoritv has no power 
of remand under the provisions of Kerala 
Buildings (Lease and Rent) Control Act 

S. 107 C. P. C. has not been made 
npplicable to such authoritv bv S. 23 of 
that Act. 1903 Ker LJ 66 (68). 

(8) Bench dealing with a Letters Patent 
Appeal has all powers which can be exer- 

by Single Judge in first appeal. AIR 
1966 Pat 61 (681 : 1965 BLJR 367 (DB). 


(9) The powers of the Sales Tax Appel- 
late Tribunal under the Sales Tax .\ct arc 
niiicli wider than llie powers given under 
S. 107 C. P. C. to an appellate Court. 
(1961 I 12 STC 677 (Orissa). 

2. "prescribed.” — See Section 2. clause 
06}. 

S. Power lo delernilne case finally — 
Clause (a) — See O. 41. Rr. 4. 24 and 38. 

4. Power (o remand case — Clause (b). 

-- Sec O. 41. R. 28. 

5. Power to frame issues and refer them 
fO|. trial— Clause (c) — .See 0. 41. R. 25. 

C. Power to lake additional evidence — 
Clause (d).— See O. 41. Rr. 27 and 28. 

7. power lo summon Mitnesses. — Sec 
O. 41. Rr. 27 .and 28. 

8. Sub-section (2).— (I) Sub-section (2) 
is based on the general principle that an 
.Appellate Court has the same powers as 
the original Court, and can do, while the 
appeal is ponding, what the original Court 
could have done, while the suit was pend- 
ing. AIR 19:)4 Pat 497 (499) (DB) * AIR 
I9:)7 All 527 (.534) (DB) • AIR 1958 All 
97 (09) (DB) * AIR 1958 Assam 30 (32): 
ILR (1952) 4 Assam 363 (DB) * AIR 1968 
Cal .528 (531). (Exercise of initial power 
hv such authorities is a responsible task.) 

* AIR 1901 Pal 178 (186) : ILR 39 Pal 909 
(DB). (O. 22 applies lo appeals.) * .AIR 
1061 Raj 187 (188): 1960 Raj LW 678 
(Leave to sue under Section 20 (b).) • 
AIR 1901 Raj 51 (52): 1960 Raj LW 667. 
(Power under Section 24 Hindu Marriage 
Act. 1955.) 

[See AIR 1960 All 252 (258): 1960 All 
LJ 97. (After a dismissal of the suit no 
ad interim iniunction under Order 39. 
Rule 1 purporting to be for tlie benefit 
of the suit itself can he passed in an ap- 
peal against the order refusing ad interim 
iniunction.)] 

[Sec also AIR 1967 SC 1241 (1250): 

(1967) 3 SCR 134. (Effect of doctrine of 
merger.) • AIR 1967 SC 681 (684): (1967) 

1 S(3R 732. (Doctrine of merger as ap- 
plied lo Sales Tax priu-eedings.) • .AIR 
1968 Mad 187 (142): (1966) 2 Mad LJ 

829 (DB). (Doctrine of merger.) • .AIR 
1964 J and K 54 (.57): 1963 Kash LJ 

192 (DB) * 28 Cut I.T 414: (1962) 4 

Orissa JD 266 (DB). (Case luuler Sec- 
tion 158, Orissa Municipal Act. 1950.) • 
(1961) 3 FLR 25 (29) (All). (Doctrine of 
merger not applicable to executive 
orders in proceeding for dismissal of 
Government servant.)] 

(2) The provisions of the Code relating 
to incidental proceedings in original 
Courts are equallv applicable to an Ap- 
pellate Court. AIR 1931 LaJi 610 (611): 

13 Lah 195 (DB) • AIR 1923 Nag 310 
(311) * AIR 1932 Cal 482 (484, 486): 59 
Cal ,388 (DR) • AIR 1916 Mad 641 (641) 
(DB) » (1888) 10 All 223 (234) (FB). 

[See also .AIR 1962 Andh Pra 10 (10, 

11): (1962) 2 Andh WR 4.32 (DB). (Ap- 

pellate Court can restore appeal for sulTi- 
cient cause.)] 



1158 [S 107 N 9] 


[The Code of] Civil Procedure, 1908 


Section 107 — Note 8 (cootd.) 

(3) The words "as nearly as may be” 
mean, “so far as may be necessary, to 
carry into eflecl tlic requisite reliefs” 
(1885) 7 All G93 (097) (FB). 

(4) The powers which the appellate 
Court will exercise must be determined 
in relation to flie state of facts at the 
time when the appellate Court is called 
upon to exercise the powers under Sec- 
tion 107. AIR 1954 Cal 365 (366) (DB) 

AIR 1968 Tripura 5 (11). (.Appellate 
Court has power to lake note of subse- 
quent events.) 

(5) The appellate Court is free to 
mould the relief according to the circum- 
stances of the case and requirements ot 
justice in a manner permissible under 
law. AIR 1957 All 527 (530) (DB) * AIR 

1968 All 79 (81) * (1966) 70 Cal WN 131 
131. (The Court of appeal can always 
decide as to whether Lower Court deci- 
sion express or implied is correct or not 
and grant ncce.ssarv reliefs.) 

[See also AIR 1962 Pun] 158 (162): 

ILR (1961) 1 Punj 450 (DB) * (1966) 
68 Pun LR 787. (Subsequent events can- 
not divest a vested right except in case 
where statute expressly so provides.)] 

(6) Where there is an appeal from an 
order refusing to set aside an award, it 
is open to the appellate Court, while 
disposing of the appeal, to set aside any 
consequential or incidental order passed 
by the trial Court. AIR 1958 All 720 
(728): ILR (1958) 1 All 614 (DB). 

(7) Appellate Court bound to take 

into account stale of law on the date of 
hearing of appeal. See Houses and Rents 
— U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 15. AIR 
1967 All 214 (217): 1963 All LJ 185 
(FB) * AIR 1966 SC 1423 (1427): (1966) 

3 SCR 275. (Case under Punjab Relief 
of Indebtedness Act 7 of 1934.) 

(8) Appellant has unconditional right 

to withdraw appeal and if he makes an 
application to the Court, it has to gran! 
it. This right flows either from S. 107 

(2) or O. 23. R. 1. AIR 1963 SC 1566 
(1571): (1964) 2 SCR 638. 

(9) It is true that Section 107 

(2) gives the appellate Court the same 
powers and the same duties as nearly as 
may be ns are conferred by C. P. C. on 
Court of original jurisdiction in respect 
of suits insliluted in them. But when 
subsection (I) and the matters men- 
tioned theroiii are kept in view, the 
power of the appellate Court under sub- 
section (2) should be understood not as 
widely ns it may prima facie appear to 
justify. Assuming that appellate Court has 
power of a Commissioner for inspection 
the power should be very sparingly used 
and only in the interest of justice. AIR 

1969 Mad 144 (145): 81 Mad LW 374. 

(10) Where the appeal from an order 
of the Subordinate Judge properly lay 
to the High Court but it was wrongly 
entertained by the District Judge and 


allowed by him the proper course to be 
followed in appeal to the High Court 
from the order of the District Judge is 
to direct the lower appellate Court to 
return the memorandum of appeal foi 
presentation to the proper Court apply- 
ing the provisions of O. 7, R. 10 read 
with Section 107. C. P. Code. AIR 1961 
Andh Pra 327 (328) * (1967) 2 Mys LJ 
629. 

(11) Section 107 (2) read with 0. 1, 

Rule 10, C. P. C. enables the appellate 
Court to add parties in appeals in 
suitable cases, but this power must be 
exercised within the period of limitation. 
AIR 1959 Punj 277 (287): 61 Pun LR 

326 (FB). 

(12) Leave to file Letters Patent Ap- 

peal refused to one of respondents — He 
cannot be transposed as appellant in 
Letters Patent Appeal by the other res- 
pondent. (1964) 66 Punj LR 985: 1964 

Cur LJ 409. 

(13) Where a civil miscellaneous appeal 
is rejected as incompetent, S. 107 (2) read 
with 0. 7, Rule 11 C. P. C. will bring 
it within definition of decree under Sec- 
tion 2 (2) and an appeal will lie from 
it. AIR 1961 Andh Pra 112 (113): (I960) 

2 Andh WR 4. 

9. Inherent powers. — (1) Every 

Court trying civil causes has inherent 
jurisdiction to take cognizance of ques- 
tions cutting at the root of the subject- 
matter in controversy. (1912) 35 Mad 

607 (612): 39 Ind App 218 (PC). 

(2) An appellate Court has inherent 
powder to add, as a party respondent, a 
person who was not a parly to the suit. 
(1910) 6 Ind Cas 912 (918) (DB) (Cal). 

(3) An appellate Court has inherent 
power to allow to Ogure as an appellant 
a person who was not a party to the 
suit. AIR 1918 Mad 409 (410. 411) (DB). 

(4) Two suits disposed of by lowei 
Court by common judgment — Appeal 
filed only in one such suit — Appellate 
Court cannot claim jurisdiction undei 
inherent pow'ers to pass order in con- 
nection with the other suit in which 
there is no appeal before it. AIR 1965 
Manipur 24 (26). (Counter suits by A 
and B disposed of bv one judgment — 
.Appeal filed by A alone — No appeal 
filed by B as he had been prevented by 
the fact that the Court did not draw up 
a separate decree in his suit — Appel- 
late Court allowing A to amend the 
plaint in his own suit and also his writ- 
ten statement in B’s suit — Held, the 
order allowing the amendment of the 
written statement was without jurisdic- 
tion.) 

(5) Records of Court lost in appeal — 
.Appellate Court has inherent power to 
reconstruct the records. 1967 Cur LJ 
781: ILR (1968) 1 Punj 314. (It remains 
dutv of unsuccessful parly to displace 
judgment appealed from and to lead 
secondary evidence with regard to mat- 
ters on which he places reliance, since 
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successful party cannot be deprived ot 
fruits of decree from which appeal is 
taken.) 

10. Interference with the discretion of 
the Court below. — (!) Ordinarily a 
Court of nopcal will not interfere wiln 
the exercise of discretion by the lower 
Court and substitute for it its own dis- 
cretion. AIK 19.o8 Rom 25.3 (255); ILR 

(1958) Rom .300 (DBl * AIR 1957 Pat 
1.31 (1.33) * AIR 1957 Pimj 312 (311): 

ILR (1957) Piini 1454 (DR) * AIR 19,53 
Kulch .52 (.5.3) * AIR 1953 Mys 1.37 (137): 
ILR (19.5.3) Mys 105 ♦ AIR 1952 Nag 10 
(17) • AIR 1952 Puni 308 (371) * AIR 

1917 PC no 1118): 42 Bom 380: -15 Ind 
App 61 • AIR 1910 Cal 564 (.500) (SB) * 
AIR 1922 PC 71 (72): 48 Ind App 280: 
44 Mad 0.50 • II.R (1905) 2 All 71 * 

AIR 19.59 Pal .384 I, 387. 388): 19.58 BL.IR 
447. 

[See also AIR 1908 .1 and K 2 (7): 

1967 Kash L.I 392 (DBl. (Assessment of 
damages — No error in principle — Ap- 
pellate Court will not interfere.) • AIR 
1907 .Mad 201 (204); 78 Mad LW 081, 
(When discretion was exercised bv trial 
Court against arbitration appellate Court 
should not lightly interfere witli it.)l 

(2) Though ordinarily, the discretion 
exercised by the trial Judge is not inter- 
fered with in appeal, that rule is not 
an absolute one and it has its exceptions. 
AIR 1900 Cal .582 (589): 04 Cal WN 861 
(DB). (Wliere the order of the trial 
Judge was very brief and contained no 
di.scusslon and no reason for variation 
and modification of the order of interim 
iniunction granted previously: 

Held, that having regard to the form 
of the order the case fell within the 
exception.) 

(3) The Appellate Court cannot lay 
down anv rules with a view to indicate 
the particular groove in which the dis- 
cretion of tiic lower Court should run. 
AIR 1928 Pat 030 (633): 8 Pat 235 (DB). 

(4) This power of interference should 
not be exercised lightly, or except for 
preventing gro.ss mischief or miscarriage 
of justice, but. subicct to that, the ap- 
pellate court’s power in this behalf is 
wide, ample and unrestricted and may 
and always sh«)uld be exercised to relieve 
the aggrieved partv. .AIR 1900 Cal 47 (51): 
63 Cal WN 717 (DB). 

(5) A Court of appeal would not inter- 
fere with the exercise of discretion by 
Court below, if the discretion has been 
exercised In good faith after giving due 
weight to relevant matters and without 
being swayed bv irrelevant matters. AIR 

(FB^l 

(6) An interference will be justified in 
the following cases; 

(a) where the lower Court acts arbi- 
trarily or perversely or capriciously. AIR 
1047 Lab 76 (78) • AIR 1957 Punj 312 
(314); ILR (1957) Punj 1454 (DB) • AIR 


1042 Mad -187 (493): ILR (1942) Mad .562 
(DR) * AIR 1917 PC 110 (118i: 42 Bom 
380 (.389): 45 Ind App 01 • AIR 1925 
Cal 71! (71.31 |DR) * AIR 1907 Rom 382 
(.387); 09 Rom LR .5.59 ' 1901 All LJ 720: 
II. R (19011 2 All 409. (Where the discre- 
tion vested in Ihc Original Cdurt is not 
exercised on recognised judicial and 
e((ui(able principles, the impugned order 
cannot be sustained and must be set 
aside.) » AIR 19C0 Mvs 59 (04): 37 Mvs 
IJ 358 (DR). 

[See also AIR 1908 Rom 267 (272): 69 
fh-m LR 818 (DRi. (W)iere damages 
assessed appear lo be wholly inadequate, 
then the appellate Court must do its dutv 
of (lelermining of what .should be the 
correct amount of damages.)] 

(bl wlicie the lower Court acts in dis- 
regard of sound legal principles. AIR 
1949 Lah 121 (123): Pak LR (1948) Lah 
202 (DR) • AIR 1917 PC 110 (118): 42 

Rom 380 (389): 45 Ind App 61 * AIR 
1925 Cal 1027 (1029) (DR) • AIR 19.35 
Mad 280 (282) (DB) * 19G9 Lab IC 767 
1709) (.\iulh Pin) * AIR I9G8 Cal 532 
(.5.36) (DB) • (19G7) G9 Punj LR 578 
(.585) • AIR 190G Madh Pra 239 (243): 
1966 MPLJ 464 (DB) * (1965) 67 Punj 
LR 887 • AIR 1063 Andh Pra 3.53 (357): 
(1903) 1 Andh WR 124 (DB) • (1963) 
14 STC 947 (Mad) (DB) ♦ AIR 1962 
Andh Pra 435 (437): (1962) 1 Andh WR 
218 (DB) * AIR 1960 Cal 47 (51): 63 

Cal WN 717 (DB). (It is clearly the 
dutv of the Court to interfere in such 
cases.) * AIR 1959 Cal 150 (153): 63 Cal 
WN 201 (DB). 

(c) where the discretion has been 

exercised where it ought not to have 
been exercised. (1911) 12 Ind Cas 139 

(139) (DB) (Mad) * (1965-06) 70 Cal 
WN 199. 

(d) where the Judge misdirects him- 
self bv wrongly assuming that there is 
no general rule lo guide him in the 
exercise of his discretion. AIR 1917 PC 
1.56 (1.59): 45 Cal 94 (107): 44 Iiid App 
218. 

|e) where the discretion which is vested 
in the Judge and which he ought in law 
to cxenise has not been exercised at 
all. AIR 1922 Pat 47 (48): 6 Pat L Jour 
444 (DR) • AIR 1926 Lah 223 (224) • 

(1963) 5 Ori.ssa JD 21.3: ILR (1963) Cut 
351 • 1961 Jab LJ 469 (470). 

(f) Where the exercise of discretion by 
lower Court is manifestly wrong. AIR 1964 
All 534 (535) : 1964 All LJ 353 (FB). 

[See 1963 Kcr LT 362 : 1963 Kcr LJ 
.3.38. (It is for the appellant to show that 
the decision of the trial Court is wrong.) ] 

[See also AIR 1966 Mad 308 (309) : 
(1965) 2 Mad LJ 548.] 

(7) The mere possibility of Ihc appellate 
Court coming lo a different conclusion 
on the same facts and evidence will not 
justify interference. AIR 1949 Lah 121 
(123. 124) : Pak LR (1948) Lah 202 (DR) 

• AIR 1949 Nag 256 (256) : ILR (1948) 
Nag 989 (DB) • AIR 1927 Cal 830 (831) 
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(DB) * AIR 1028 Mad 489 (491) (DB) * 
AIR 1916 All 181 (182) (DB) * AIR 1920 
PC 132 (136) * AIR 1968 Delhi 26 (28) : 
1968 Lnb IC 24 (DB) * AIR 1964 All 534 
(635): 1964 All LJ 353 (FB) * AIR 1963 
Madh Pra 323 (326): 1963 MPLJ 325 
(DB) • AIR 1960 Cal 47 (51): 63 Cal WN 
717 (DB). 

(8l An Interference will not be lustl- 
ried in the lollowinc cases. 

(a) Where lower Courts decision is bas- 
ed on judicious considerations. AIR 1967 
Punj 152 (153). 

(b) Where the lower Court has applied 
correct standard in computing damages. 
AIR 1960 Raj 224 (235) : 1960 Raj LW 
284 (DB). 

[See also AIR 1959 Pat 490 (499).] 

(c) Where questions of fact alone arise. 

AIR 1960 Raj 224 (235) : 1960 Raj LW 
284 (DBl AIR 1960 Bom 418- (422): 

61 Bom I.R 1549. (Reversed on facts in 
AIR 1964 SC 40.) 

(d) Conclusion arrived at bv first Court 
based on firm premises. .AIR 1960 Madh 
Pra 73 (75. 76): 1960 MPLJ 281. (1950 
.SCJ 583, Followed.) 

(9) Lower appellate Court, relying on a 
certain document in preference to other 
commits no error of law — Interference 
with the findings bv High Court therefore 
not permissible. AIR 1967 All 278 (279). 

(10) Final order passed by High Court 
in exercise of rcvisional or appellate 
jurisdiction — Finalilv cannot be upset 
in exercise of powers under Art. 226 of 
the Consfilulion. AIR 1963 All 532 (534). 

(11) Mere errors of law can be reached 
and corrected by aufhorities constituted 
under Statutes in exercise of appellate and 
rcvisional jurisdiction vested in them. 
AIR 1968 Goa 105 (116). 

11. Powers in mafters of evidence. — 

(1) An Appellate Court will not interfere 
with the decision of !hc lower Court as 
to admissibililv of evidence. (1892) 19 Cal 
438 (442) : 19 Ind App 79 (PC) ♦ (1904) 
26 All 581 (5871 : 30 Ind App 217 (PC) * 
AIR 1952 Madh B 95 (95, 96) * AIR 1965 
Pat 73 (75) : ILR 44 Pal 825 (DB). 

[But see AIR 1926 All 537 (537) • AIR 
1914 Mad 473 (474) : 37 Mad 455 (457) 
(DB).] 

(2) The decision of Ihc lower Court as 
to the admissibililv of evidence will be 
interfered with to prevent a clear miscar- 
riage of justice. (1892) 19 Cal 438 (442) ; 

19 Ind App 79 (PC) * AIR 1952 Madh B 
95 (95. 96) * AIR 1926 Mad 1003 (1004) 
(DB) * (1968) 2 Andh WR 567 * AIR 
1961 Andh Pra 361 (367) (DB). (Original 
document not lost or destroyed — No 
steps taken to recover original or to pro- 
duce it before Court — Allegations of 
fabrication of original. Trial Court cnlcr- 
Inining great doubts about its execution — 
ilcld it would be mi.scarriagc of justice to 
admit socondarv evidence.) 

(3) The queslion of the relevancy of evi- 
dence is alwavs open to reconsideration 


m appeal. AIR 1928 Cal 512 (512) • AIR 
1927 Mad 60 (60) * AIR 1964 Andh Pra 
53 (55) : (1963) 2 Andh WR 307 (DB). 

12. Appreciation of evidence by the ap- 
pellate Court. — (1) Generally speaking, 
when a case comes up before the appel- 
late Court, it is the correctness and pro- 
priety of the judgment under appeal which 
is its primary point for consideration. 
,1955) 59 Cal WN 430 (432, 433) • AIR 
1957 All 527 (536) (DB). 

[Sec however AIR 1950 Kulch 67 (67).] 

(2) .-Vppraisal of evidence is a function 
not of revision Courl but of appellate (^ourt. 
(1965) 67 Ptinj LR 488: 1905 Cur LJ 256. 

(3) WJierc the appreciation of oral lesli* 

monv is concerned, the Appellate Court 
lias lo reconcile two conflicting view points 
nnmclv. on Ihc one hand, the undoubted 
dutv of the Court of appeal to review the 
recorded evidence and to draw its own 
inferences and conclusions and on the 
olher hand, the unquestionable weight 
which must be attached lo the opinion of 
Ihe Judge of the primary Court who had 
the advantage of seeing the witnesses and 
noticing their look and manner. AIR 1949 
PC 32 (33) ; 75 Ind App 262 : ILR (1949) 
•Mad 487 • AIR 1958 Orissa 4 (5) : ILR 
(1957) Cut 437 * AIR 1957 Andh Pra 744 
(750) (DBl • AIR 1951 SC 120 (121) : 
1950 SCR 781 * AIR 1956 Orissa 58 (61) : 
ILR (1956) Cut 42 (DB) * AIR 1954 Pat 
53 (54) (DB) • AIR 1954 Trav-Co 10 (17) 
(DB) * AIR 1951 Pat 356 (359): 28 Pat 

447 (DR) ♦ AIR 1950 Nag 71 (75) : ILR 

1 1950) Nag 105 * AIR 1921 Cal 677 (684): 

47 Cal 1043 (DB) • AIR 1916 Cal 964 
(971) : 43 Cal 833 * AIR 1936 PC 154 
(155) * AIR I960 Him Pra 70 (72) ; 1966 
Cri LJ 1438. 

[Sec also AIR 1959 All 264 (274) : 1958 
.All LJ 780 (DB). (The appellate Court has 
to bear in mind that It has not the advan- 
tage Ihc trial judge had in having the wit- 
ness before him and observing the man- 
ner in which they deposed in Court.) ] 

(3A) When there is an irreconcilable 
difference between the evidence of the 
parties and the trial Court has accepted 
the evidence of the plaintiff and rejected 
that of the defendants in so far as it was in 
conflict with Ihc evidence of the plaintilT 
a Courl of review should be slow to 
dilTer from the opinion of the trial 
Judge as to crcdibililv, in respect that he 
has seen and heard the witnesses and 
should not differ without convincing rea- 
sons. 1961 MPLJ 992: ILR (I960) MP 
117. (AIR 1931 PC 265, .AIR 1936 PC 60 
and .AIR 1951 SC 120, Rel. on.) 

(4) On queslions of fact largely depend- 
ing on oral teslimonv the conclusions of 
the trial Judge will not be lightly interfered 
with. AIR 1951 SC 120 (121) : 1950 SCR 
781 ♦ AIR 1958 Cal 434 (436) (DB) • AIR 
1958 Madh Pra 48 (51) (DB) * AIR 1958 
Pal 211 (214) : 37 Pal 88 (DB) • 1957 Ker 
L Tim 521 (524) (DB) * AIR 1950 FC 21 
(30. 35) : 1949 FCR 441 ♦ AIR 1949 PC 32 
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(33) : 75 Ind App 252 : ILR (1949) Mml 
487 * AIR 1948 PC 20 (21. 22l ’ AIR 1950 
Trav-Co 55 (55) (FB) * AIR 1956 Nac 225 
(228) (DB) * AIR 1955 Mad 542 (543) * 
AIR 1954 Orissa 67 (68): ILR (1953) Cul 
682 (DB) • AIR 1954 Orissa 17 (18) : ILR 
(1953) Cul 558 (DB) ♦ AIR 1967 Andh Pr« 
64 (65, 66) : (1967) 1 Andh LT 104 * AIR 
1967 Goa 88 (91) (DR) • ILR (1966) 1 Cal 
216 (DB) * (1961) 63 Punj LR 117. (Appel- 
late Court is slow to interfere with find- 
inc of fact. I ♦ AIR 1962 Guj 197 (199) : 
(1962) 3 Guj LR 492 (DB). (Question is one 
of fart — .Appellate Court has no jurisdic- 
lion to enquire into it.) * (1962) 28 Cut 

LT 506 ; (1962) 4 O.ID 269. 

[See however AIR 1918 PC 10 (11) : 21 
Oudh Cas 104.1 

(5) When there is c<*nfllct of oral evi- 
dence ol the parties on any matter in is- 
sue and the decision hinges upon the ere- 
diliilitv of witnes.ses then unless there is 
sfiine .special feature about the evidence of 
a particular witness whicli has escaped the 
trial Judge’s notice or there is a sufficient 
balance of iinprohabililv If) displace his 
opinion as to where the credibility lies, 
the appellate Court should not interfere 
with llie finditig of the Trial Judge on a 
queslif.n of fact. AIR 1959 .All 264 (2741 : 
1958 All LJ 780 (DB) * AIR 1964 Madh 
Pra 137 (144) : 1963 MPLJ 498 (DB) * AIR 
1961 Orissa 22 (26) : ILR (1960) Cul 512 
(DB)* AIR 1961 Punj 288 (290): ILR (1961) 

1 Punj 751 (DB). (When after consider- 
ing all the circumstances the appellant can 
only show some nicely balanced calcula- 
tions which lead to the cqu.al possibility 
of the judgment on either side being cor- 
rect. he cannot be held to have discharg- 
ed the burden.) • AIR 1961 Punj 181 (183): 
ILR (1900) I Punj 579 * AIR I960 Punj 
422 (425): 62 Punj LR 127. (No nicely- 
balanced calculation can ordinarily justify 
reversal at Ihe decision f)f the Court on 
facts.) 

(6) The diitv of the appellate Court is 
to see wliclher tlic evidence taken as a 
Nyliolc can reasonably justify the conclusion 
arrived at or whether there is an clement 
of improbabililv arising from proved cir- 
cumstances which in the opinion of the 
(•ourt outweighs such finding. AIR 1951 
•SC 120 (121. 123) : 1950 SCR 781 * AIR 
1958 Pal 211 (214) : 37 Pat 88 (DB) * 
1957 Ker L Tim 521 (524) (DB) * AIR 
1954 Orissa 44 (47) ; ILR (1953) Cut 630 
(DB) * AIR 1952 Puni 147 (151) (DB) • 
(1961) 27 Cut LT 353 (355, 360) * AIR 
I960 Puni 117 (II9) (DB). 

[See also AIR 1963 SC 1728 (1736, 
1737): (1963) 3 SCR 722. (Uuse of unduly 
strong words in expressing conclusions or 
ftdopilon of intemperate or extravagant 
criticism, against contrary view to be 

avoided).] 

(7) The rule that on a question of fact 
jne ronclu.sinn of Ihe trial Judge will not 

witl» shouhl nol be lieate»l 
us having a loo general a|>pIicalion. AIR 


1949 PC 207 (222) : 76 Ind App 17 ; ILR 
(1949) All 531 • AIR 1952 Punj 120 (122) * 
AIR 1915 Cal 225 (231) iDB) ^ .MR 1922 
Cal 260 (267) : 49 Cal 132 (DBl * AIR 
1936 All 537 (544) (DB) • AIR 1936 Rang 
399 (-100) (DB) ‘ AIR 1963 All 194 (198i • 
AIR 1962 Puni 180 (182. 183). (The rule 
that an appellate Court should nol dis- 
turb a finding of fact is not a universal-- 
Rule of law.) 

(8) .An .Appellate Onirl is entitled to 
interfere >\ith (pieslions (*f fact In the fol- 
ca.se.s: 

|a) Where Ihe conclusions of the trial 
Judge depend 'ui inferences fnim facts 
an<l not on Ihe credibililv of oral evidence 
of sncli facts. AIR 1950 PC 90 (94) : 77 
Ind .\p|) 76 : ILR (lOoOi Bom 606 * AIR 
1957 Madh Pra 222 (222) * AIR 1945 PC 
111 (113) : ILR 11945) Kar PC 250 * AIR 
1945 PC 35 (37) : ILR (1945) Kar PC 174 

* AIR 1954 Mad 713 (724) (DB) • AIR 

1915 Cal 225 (231) IDB) * AIR 1960 SC 
115 (1181 : 11960) 1 SCR 663 • AIR 1963 
Pat 229 (231) (DB) • AIR 1961 Orissa 22 
(26) : ILR (1960) Cul 512 (DBl ^ AIR 

1961 Punj 521 (524) : 63 Pun LR 446 • 
AIR 1960 Bom 418 (422) : 61 Bom LR 

1549. (Reversed on facts in .AIR 1964 SC 
40) • AIR 1959 .A.ssam 200 (203) : 19 Elec 
LR 175. 

[See also AIR 1967 SC 868 (874) : 

(1967) I SCH 227.] 

(b) Where an iinporlanl fact of which 
llic Appellate Court is in possession was 
not known to the trial Judge. .AIR 1921 PC 
93 (97) : 42 All 487. 

(c) Where the Judge giving the judg- 
ment did nol examine the witnesses him- 
.self or the bulk of the evidence was taken 
on commission. .AIR 1928 Sind 179 (185): 
23 Sind LR 97 (DB) * AIR 1932 PC 13 
il9) ; 6 Luck 556 : 59 Ind App 1. 

(d) Where the finding of the lower 
(hunt is manifcsllv erroneous. AIR 1928 
PC 122 (126) • AIR 1952 Trav-Co 445 
(445) (DB) * AIR 1918 Pat 1 (35) : 3 Pal 
L Jour 633 (FB) * AIR 1036 PC 60 (01) * 
(1963) 2 Andh I..T 59. (No interference in 
appeal unless it is shown to be palpably 
unrelated to the wastage normally caused.) 

• 1963 Mys LJ (Supp) 368 (375). (There 
was difference of opinion between the 
lower Courts regarding the amount of 
damages. High Court interfered with 
lower appellate Court’s decision In the in- 
terest of justice.) • ILR (I960) 10 Raj 1256 
(1257) (DB). (Finding of fact bv trial 
Court, reversed in appeal bv ignoring 
principles — Appellate judgment is not 
in accordance with law — Finding can- 
not be sustained in second appeal.) 

[Sec also AIR 1966 Mad 67 (71) : 78 
Mad LW 352.] 

(c) Where the finding of the lower 
(h)urt is nol safe. .AIR 1941 PC 16 (20): 
ILR (1941) 1 Cal 468 : ILR (1941) Kar 
(PC) 54 : 68 Ind App .34. 

(f) AVIutc Mu* finding is based on no 
evidence. .MR 1948 P(' 7 (8) • .AIR 1958 
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Pat 211 (214} : 37 Pat 88 (DB) * AIR 1951 
Madh B 92 (94). 

(ff) Where the Judge has misdirected 
himself bv applying wrong standards of 
probability or has committed an error in 
procedure. AIR 1949 PC 207 (222) : 76 
Ind App 17 : ILR (1949) All 531 ♦ AIR 
1953 Madh B 180 (180) * AIR 1926 PC 29 
(30, 31} : 4 Rang 513. 


(h) Where there is a deliberate suppres- 
sion of evidence by one party. AIR 1929 
PC 95 (98, 99). 


(i) Where the finding is opposed to ex- 
perience of life and course of business. 
AIR 1915 PC 50 (51). 


(i) Where the case is one of conflicting 
evidence and the conduct of parties, effect 
of documents or the weight of probabili- 
ties reduce the value of the opinion of the 
Judge. AIR 1923 Mad 103 (104) (DB) * 
AIR 1918 PC 10 (11) : 21 Oudh Cas 104 
* (1909) 31 All 116 (127, 135) : 36 Ind 
App 9 (PC) • AIR 1969 SC 395 (399;: 
(1969) 1 SCJ 786 • (1968) 81 Mad LW 618. 
(AIR 1951 SC 120 and AIR 1960 SC 115, 
Foil.) * AIR 1963 Pat 362 (369) : ILR 44 
Pat 502 (DB). (Assessment mostly depen. 
dent upon an incorrect view taken of the 
documentary evidence on the record.) 

(9) In appreciating evidence generally, 
discrepancies on material points should not 
be disregarded. AIR 1914 PC 38 (40) : 
36 All 187 (194). 


(10) The failure of the Appellate Court 
to tackle the crucial question between the 
parties and consider the evidence in the 
case amounts to a substantial error of pro- 
cedure. AIR 1920 Pat 359 (362). 

(11) Appreciation of evidence — Powers 
and duties of appellate Court — Court 
comparing evidence of both parties and 
coming to its own conclusion — Failure 
to write elaborate judgment is no error in 
procedure — No interference in second 
appeal. AIR 1963 Assam 184 (185, 186): 
ILR (1963) 15 Assam 325. 

(12) While considering the evidence of 
both parties it is not incumbent upon the 
appellate Court to consider each and every 
circumstance separately which has been 
considered by the trial Judge. If the ap- 
pellate Court has applied its mind to the 
evidence properly and has given reasons 
which are cogent and which can be sus- 
tained on the evidence, the judgment of 
the appellate Court cannot be assailed sim- 
ply because some of the reasons given bv 
the trial Judge either have not been con- 
sidered or have escaped the notice of the 
appellate Court, especially when, even if 
those reasons stood, there will be no dif- 
ference in the decision. AIR 1957 Pal 64 
(64). 

13. Powers regarding court-fee. — (1) 
An Appellate Court cannot deal with the 
appeal until the court-fee payable on the 
memorandum of appeal is paid. AIR 1954 
Ajmer 1.5 (15) • AIR 1954 Bom 43 (45) : 
ILR (1953) Bom 1176 (DB) * (1912) 16 
Ind Cas 46 (47) (DB) (Cal). 


(2) An Appellate Court cannot in the 
generality of cases, award an amount in 
excess of that in respect of which the ap- 
peal is brought and court-fee paid. (1903) 
30 Cal 516 (519. 526) • (1911) II Ind Cas 
198 (200) (DB) (Lah). 

(3) In view of Section 107, the appel- 
late Court has the duty to see whether 
the appeal memorandum is properly valu- 
ed and duly stamped and in case the court- 
fee paid is insufficient it should fix a 
reasonable time for payment of the deficit. 
AIR 1952 Trav-Co 6 (6) ; ILR (1951) Trav- 
Co 275 (DB) ♦ AIR 1957 Pat III (112). 

(4) Section 149 C. P. C. read with Sec- 
tion 107 gives discretion to the Court to 
permit making up the deficit in the 
court-fees on the memorandum. But the 
discretion has to be exercised judicially. 
AIR 1968 Bom 309 (310) : 70 Bom LR 50. 
(.Vcgligence of tlie party his counsel or 
his clerk — No good reason for exercise 
of discretion in his favour.) 

14. Power to direct slay of proceedings 
grani Infcrlm injuocflons and pass Inler- 
loculory orders. — (1) An Appellate 

Court having seisin of an appeal has po- 
wer to pass all such interlocutory orders 
as are necessary In the interest of justice, 
such as an order granting an interim in- 
junction. (1904) 14 Mad L Jour 471 (473, 
474) (FB). 

(2) An Appellate Court has power of ap- 
pointing a temporary guardian in a pend- 
’ng appeal from an order of appointment 
under the Guardians and Wards Act. 
(1906) 3 Cal L Jour 29 (36) (DB). 

(3) An .Appellate Court has the power 
to stay further proceedings or proceedings 
in execution. (1907) 34 Cal 1037 (1049) 
(FB) * AIR 1956 Raj 49 (50) : ILR (1955) 

5 Raj 175. 

(4) Under Seclion 62 of the Madras 
Hindu Religious and Charitable Endow- 
ments Act, 19 of 1951. the original Court 
has no power to stay the Commissioner's 
order during the pendency of the suit. The 
prohibition will continue till the disposal 
of the appeal. .MR 1958 Andh Pra 156 
(157). 

(5) .\n iniunclion is a discretionary re- 

lief and ordinarily a Court of Appeal will 
be slow to interfere with the exercise of 
discretion by a trial Court, but this prin- 
ciple will not hold good if it be found that 
the trial Court has ‘clearly acted on some 
wrong principle, committed some error of 
law or failed to consider matters which 
demanded consideration'. (1965) 69 Cal 

WN .369 : (1965) 1 Comp LJ 112. 

(6) Appointment of guardian or next 
friend of a person who is incapable of pro- 
tecting his interests — Enquiry as to, can 
be held even at appellate stage. AIR 1968 
Mad 346 (347) : (1968) 2 Mad LJ 150. 

16. power to refer to a*'bilrallon. — (I) 

The word “Court" as defined in the Arbi- 
tration Act of 1940 does not include an 
appellate Court and, therefore, sub-section 
(2) of Section 107 will not apply to pro- 
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ceedinf!s under the Act and consequently, 
there is nothing in the Act which empowers 
the Appellate Court to refer the matters 
in dispute to arbitration. AIR 1947 Cal 
93 (95): ILR (1946) 2 Cal 492 (DB) • 
(1949) 2 Sail LR 44 (47) (DB) ♦ AIR 1952 
Him Pra 48 (50). 

[But see AIR 1954 Pat 106 (107): 32 
417 (DB) * AIR 1957 Ra} 278 (279): 
^ * air 1955 

fl®55) 1 All 500 
‘PB)- ^AIR 1947 All 304 (307) : ILR (1947) 

* air 1955 Mad 693 
(693. 694) ; ILR (1956) Mad 204.] 

16. Dulles of the appellate Court. — ( I ) 
Before an Appellate Court reverses the 
finding of the lower Court it should ap- 
I*** niind to a consideration of the 
whole of the evidence in the case. AIR 1942 

* A*” 689 

(690) (DBI • 1967 Ker LT 773. (Appellate 
i^ourt must reler to the reasoning of trial 

Court on findings of facts for reversing 
them.) 

(2) \Vhere the appellate Court differs 
irom the conclusions of the trial Court 
It can enter its own findings and reverse 
tJie decree. It has to go into the evidence 
on record to see if it iustfied the conclu- 
sions of the trial Court. If the conclusion 
was right, even if the reasoning given 
herefor was not satisfactory, the appel- 
late Judge ought to accept the decision 
Riying Its own reasons therefor. A total 
relusal, however, to advert to the evidence 
on record bv the Court of first appeal is 

loftQ®!- function and duty. 

1963 her LT 362 : 1963 Ker LJ 338. 

(3) The Appellate Court should bring 
on the record all the necessary parlies, to 
‘o® appeal. AIR 1916 Mad 828 (829) (DB). 

(3A) It is the duty of the Appellate Court 
correct principles of law. AIR 

664) (DB) • AIR 1915 
Cal 618 (619) : 42 Cal 451 (454) (DB) * 

311 (315) : (1968) 1 Mad 

(4) The Appellate Court should give 
136o') ?DB)"^'^ 

(5) The directions given by the Appel- 

Mcfft?Por* should be free from doubt. 
(1907) 31 Mad 28 (32) (DB). 

f appellate Court should recti- 

V I*’® Court. AIR 1946 

me “t 'fs'g’ ^( 160) . 

(7) It is the duly of the Appellate Court 

JO decide an appeal according to law, giv- 

ng findings on all the issues decided by 

the lower Court against the appellant, 

noweyer, small the subject-matter of the 

be. AIR 1917 Lah 210 (210). 

t») Where the appellant waives his ob- 

findings against him. the 

Appellate Court should accept those find- 

4 J 0 ‘4 (15. 16): 38 All 

'»‘»0. 43 Ind App 179. 


(9) An Appellate Court is not entitled 
to call for a private report from the trial 
Court for its own information. The .Ap- 
pellate Court can only act in the manner 
provided by the Code. AIR 1940 Pat 54 
(54. 55); 18 Pat 649 (DB). 

(10) The first and foremost principle of 
modern appellate procedure is that in the 
absence of an error on the face of the 
record the Appellate Court should proceed 
on the assumption that the lower Court 
has acted wholly within law. Secondly, 
an Appellate Court should be slow to in- 
terfere with an order of the trial Court 
when the error complained of has not re- 
suited in a miscarriage of iuslice. Minor 
and technical errors of procedure should 
be disregarded particularly when a judg- 
ment is right on the law and facts and 
the error does not affect the substantial 
righls of the parlies. Thirdly, a decision 
right in result should not be set aside on 
the ground only that the reasons which 
form the basis of the decision are not 
correct. AIR 1957 Punj 312 (314): ILR 
(1957) Punj 1454 (DB). 

(11) It is not only the law but the duly 
of every Court, including the Appellate 
Court, to see Ihiil its procedure, if it is 
found defective does not harm a litigant. 
AIR 1958 Madh Pra 257 (2.59) (DB) * 
(1964) 2 Andh LT 421 (DB). (Filing of 
additional written statement bv way of 
amendment.) 

(12) Lower Appellate Court not bound to 
give a list of documents considered by it 
— Overall impression that findings of 
lower Court arc based on a consideration 
of evidence, documentary as well as oral 
in the case, is enough. AIR 1967 All 278 
(279). 

(13) When appellate Court agrees with 
trial Court's view of evidence, it need not 
restate effect of evidence or reiterate rea- 
sons given bv trial Court — Expression of 
general agreement is generally enough. AIR 
1967 SC 1124 (1129) : (1967) 1 SCR 93 • 
AIR 1967 Pat 157 (160) : 1966 BLJR 386* 
AIR 1966 All 367 (369) : 1965 All LJ 540. 

(14) Appeal against an order of the 
District Judge — High Court holding the 
appeal not tenable. It is unnecessary 
for the High Court to make observation 
about the merits of the order of the 
District Judge. AIR 1968 Madh Pra 196 
(197): 1968 MPLJ 356 (DB). 

(15) When an appeal from ex parte 
order fails on merit the appellate Court 
cannot direct the lower Court to allow the 
party to proceed under O. 9, R. 13 because 
after the appeal fails there remains 
nothing in that order to be set aside by 
the primary forum whoso order it was 
(1967) 71 Cal WN 262 (268). 

(16) Court will not pass an order which 
would lead to the anomalous result of re- 
quiring the party to go to the same Court 
for the same relief which he has already 
got. Courts are meunl to do substantial 
luslice and not to put complications in 
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sions of this Part relating to appeals from original decrees shall, so far as may be, 
apply to appeals — 

(a) from appellate decrees, and 

(b) from orders made under this Code or under any special or local law 
in which a different procedure is not provided. 

[1882, 1877, Ss. 587 and 590; 1859, S. 366; Cf. O. 42, R. 1 and O. 43, R. 2.] 
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the wav of a suitor. AIR 1966 All 234 
(236): 1965 All LJ 651. 

SECTION 108 

1. Appeals from appellate decree. — (1) 
By virtue of this section and O. 42, R. I, a 
Court of second appeal has indirectly all 
the powers of a Court of first appeal (so 
far as may be.) (1904) 14 Mad L Jour 471 
(473) (FB). 

(2) A Court of second appeal can re- 
mand a case for finding on an issue. 
(1913) 20 Ind Cas 35 (36) (DB) (Cal) • 
AIR 1917 Cal 233 (234) (DB) * AIR 1920 
Pat 642 (643). 


(3) A Court of second appeal has the 
power to entertain a groiind of obieefion 
not taken in the grounds of appeal (1890) 
12 All 461 (464) (FB). 

(4) A Court of second appeal has The 
same powers with respect to the dismissal 
of an appeal for default as a Court of 
first appeal. (1893) 15 .411 359 (361, 362) 
(DB). 

(5) With regard to the documents to ac- 
company a memorandum of appeal, a 
Court of second appeal is governed by the 
same rules as a Court of first appeal. (1908) 
32 Bom 14 (24) (FB) * (1882) 4 Mad 419 
(420) (FB). 


(6) A Court of second appeal has the 
power to entertain objections as to mis- 
joinder of causes of action. (1905) 2 Cal 
L Jour 602 (607, 609) (DB). 

(7) A Court of second appeal can enter- 
lain cross-objections. (1899) 21 All 297 
(300). 

(8) A Court of second appeal enjoys the 
same powers as the Court of first ap- 
peal with regard to the bringing on record 
of the legal representatives of the deceas- 
ed parties. (1907) 29 All 535 (536) (DB) * 
(1905) 28 Mad 498 (499). 


(9) The expression "so far as may be 
makes it clear that the provisions relating 
to first appeals can be applied only sub- 
icet to the principles governing the enler- 
iflinment and disposal of second appeals. 

18W) 7 All 765 (768, 769) (FB) * (1884) 
7 Mad 52 (54) (DB) • (1886) 9 All 26 

(30, 31) (DU)- 

(10) No appeal against any decree pass- 
ed on the basis of the consent of the par- 
jicQ is competent under this section read 
with Section 96 (3). AIR 1988 Guj 301 
(304) : 10 Guj LR 61. 

(11) The general description of the 
noweis of tlie appellate authority in the 
rules is not such as to take away the ef- 


fects of this section. (1967) 10 Law Rep 
392 : (1967) 2 Mvs LJ 132. 

(12) Parlies agreeing to have their 
claim instituted in one of two Courts 
having jurisdiction — Orders of District 
Judge completely overlooked this condi- 
tion of the valid contract — The orders 
being under the Arbilralion .Act which 
does not prescribe a different procedure 
for appeals against such an order. S. 108 
applies to an appeal against such an 
order. AIR 1964 Mvs 147 (155, 1.56): (1963) 
2 Mvs LJ 513 (DB). 

2. Appeals from orders. — (1) It is not 
open to the Appellate Court in an appeal 
from an order of remand under 0. 41, 
R. 23 to enter into the merits of the whole 
case as in a regular appeal. (1885) 7 All 
136 (138) (DB). 

(2) An appellate Court has inherent 
jurisdiction to grant an interim injunc- 
tion pending an appeal from an order re- 
fusing temporary injunction. (1904) 14 
Mad L Jour 471 (473) (FB). 

(3) The procedure as to appeals from 
original decrees is not applicable to ap- 
peals from orders under the Provincial 
Insolvency Act, as a special procedure is 
provided for such matters. (1886) 12 Cal 
628 (634) (DB). (By Section 73 of Provin- 
cial Insolvencv Act.) • (1893) 17 Bom 334 
(340) (DB). 

(4) Where an interlocutory order is fol- 
lowed only by an appealable final order 
and not a decree Section 108 docs not per- 
mit, by the application of Section 105, chal- 
lenge being made to the interlocutory 
order in the appeal against the final order. 
AIR 1944 Pesh 33 (.34). 

(5) By Section 29 of Ihe West Bengal 
Premises Tenancy .Art of 1956 all final 
orders of the Rent Controller have been 
made appealable to specified authorities 
and Section 29 (3) provides that such ap- 
peals will be dealt with according to the 
procedure applicable to apeals from orders 
under C. P. C. AIR 1968 Cal 170 (173) : 
1968 Cri LJ 478. 

(6) Neither the Defence of India Act, 
1939 or rules framed thereunder prescribe 
any speial procedure for disposal of ap- 
peals under Section 19(1) (f) of that Act. 
Appeals under that Act have to be dispos- 
ed of in the same manner as other ap- 
peals to the High Court. AIR 1968 SC 384 
(386, 387) : (1968) 1 SCR 372. 

(7) By virtue of this section provisions of 
Section 105 will apply to the case of o” 
appeal against final order also. (1968) i 
Mad LJ 266 : 81 Mad LW 387. 
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APPEALS TO THE [SUPREME COURT]“ 

ru '''‘r; “PPf ‘‘f [S«P>-enie Court.]"— a[Subject to the provisions in 

Chaptei I\ of Part \ of the C-onstitution and such rules] as may, from time to 
time be made by '>[the Supreme Court] regarding appeals from the Courts of 

Undiaj, to the provisions hereinafter contained, an appeal shall lie to bfthe 
Supreme Court] — ^ 

(a) from any 'i[judgmeiit, decree or final order] passed on appeal by a 
High Court or by any other Court of final appellate jurisdiction; 

(h) from any ‘‘[judgment, decree or final order] passed by a High Court in 
the exercise of original civil jurisdiction; and 


(c) trom any ‘^[judgment, decree or final order] when the case, as hereinafter 
provided, is certified to be a fit one for appeal to "^[the Supreme Court]. 

[1882, 1877, S. 595; See O. 45 and Cl. 39 of tlie Letters Patent.] 

'Tlu-re is no specific adaptation by substitution of the words ‘'Supreme Court” for the 

words "King in Council" in A. L. O., 1950 but this is an obvious oversiglit. In 
o. 110 such siih.stilution has specifically been made. 


[a] Substituted for 

[h] Suhstitulod for 

|c] Suhstitutecl b> 
1951), fur "the 
I^rov inces.” 


"Mihject to such rules” by A. L.O., 1950 [26-1-1950]. 
His .Majesty in Council,” ibid. 


S. 3 of 

State.s” 


the Code of Civil Procedure (Amendment) Act, 1951 (2 o( 
which words were substituted by A. L. O., 1950 for "the 


[cl] Substituted for "clecrec or final order" by 

|e] Substituted for "decree oi order” by the 
Act, 1950 (00 of 1950). S. II [1-1-1957J. 


A. L. O.. 1950 [26-1-1950]. 

Code of Civil Procedure (Amendment) 


SI-CTIOX 109 — SY.NOPSIS 

Sec al.so Constitution of India, Arti- 
cle i:v2. 

L Scope. 

2. “Judgiiicm”, 

;i. ‘•Decree,” meaning of. 

4. •*rina| order”, meaning of. 

5. “Order |)a.ssed on appeal^. 

0. “Any other Court of final appellate 
Jurhidiction“. 

7. Orders passed liy the High Court In 

the cxcrclsc of original civil Jiirlsdlc- 
lion. 

8. CerUfieute of flliiess — Clause (e). 

9. Appeal in proreedlng.s for eontcmnl of 

Court. 

TOPIC INDICATOR 

Appeal against industrial award — See 
Note 1. 

Uai of appeal under the Code not applic- 
able to the Privy Coutu-il appeals -- 
See Notes .3 and 6. 

Cu.ses where nu appeal lies — See Note J 

Cxira-judleial det i.vioiis — .See Note '2. 

Porm of eeiiilicate — See Order -la. 
Rule .1. 

Income-tax appeal — .See Nolo I 
Insolvency Acts - Appeal under — See 
Nolo 2. 

jnlerloeulorv orders - .See Note 8. 

I-enve lo appeal in forma pauperis — See 

Nole 2. 


Order by District Judge on appeal under 
Section If) — Provincial Insolvcncv 
Act — See Nole 0. 

Jhelimiiiiiry decree — Appeal agaiiisl — 
See Notes 1 and 3. 

This section and .\rticlc 133 o| the Con- 
slilution ~ See Nole 1. 

Remand order — See Note 4. 

I. Scope. — (1) Section 109 docs not 
apply where the decision is not that ot 
"Court". (190G) 33 Cal 219 (254. 255): 3.1 
nd App 1 (PC) ♦ (1CJ05) 32 Cal 1 ,4. 5): 
M Ind App 239 (PC). 

(2) Section 109 doe.s nc)t apply where 

tJic decision of the Court is an e.vlra 
Judiiial one. AJH 1919 Pat 279 (2H0)- 4 

Pal L Jour 423 (DB) * (l84Cj 4 .Moo Ind 
App 220 (221) (PC). 

(3) An (irder ol tlie Iligli Court in its 
admin istra live and disciplinary jurisdiclion 
as lor instance, against legal practitioners, 
IS an extra judicial act and not within scc- 

41 Cal 

A14 (DB) * (1908) 32 Bom lOG (107) (DB) 

* AIR 1922 Mad 440 (441) (FB) * AIR 
1030 Rang 150 (150. 151): 8 Rang 40 (DB) 

* (1884) 0 All 163 (104) (FB). 

(4) No appeal would Ik* under Sec- 
tion 109 frrnn a consent decree passed hv 
the High Court. AIR 1920 Pat 721 (722)- 
5 Pat L Jour 383 (DH) • AIK 1932 PC >51 
(251. 262). 

(5) Where the suit itself has become 
non-existent, no appeal would he under 
Section 109. AIR 1925 PC 174 (I7.5). 

(Order n| (he High Courl on review set 
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Section 109 — Note 1 (contd.) 

aside by the Privy Council and suit dis- 
missed — i\o more appeal to the Privy 
Council.) 

(C) No appeal would lie from an order 
by the Higii Court on review it it is not 
appealable under Order 47, Rule 7. .AIR 
1920 Oiidli 17 (18) (DB). 

(7) Section 109 would not affect any 
special law or any special jurisdiction coii- 
I'crred by any other law lor the lime being 
in force. AIR 19;i2 Oudh 163 (164) (DB). 


(8) Appeals from orders passed under 
Section 00 of the Income-tax Act cannot 
be regulated by Sections 109 and 110. AIR 
1941 Pat 225 (226): 20 Pal 561 (SB) * 
AIR 1955 Mad 624 (624) (DB) * AIR 1962 
Andb Pra 391 (392): (1962) 1 Andh WR 
184 (DB). 

(9) The expression “so far as may be” 
in Section 66 (3) of the Income-tax Act 
would not attract the provisions of Sec- 
tions 109 and 110, Civil P. C. It Is only 
in cases where a ceiiilicale of fitness is 
granted by the High Court under Sec- 
tion 66 A (2) and in no other case would 
an appeal lie to the Supreme Court against 
the decision on a reference under Sec- 
tion 66 of the Act. AIR 1962 Andh Pra 
391 (393): (1962) 1 Andh WR 184 (DB). 

(10) Finding of fact by Income-tax 'Iri 

bunal is final and no reference to High 
Court w'ould lie. Supreme Court will not 
interfere. AIR 1967 SC 401 (404): (1967) 

1 SCR 784. 


(11) The provisions of Sections 109 and 
110 are not coiilined to suits only. AIR 
1919 FC 60 (62): 1948 FCR 228: ILR (1949) 
2 Cal 496. 

(12) Where the petitioner priina facie 
satislle.s the conditions prescribed by this 
section leave to appeal must be granted. 
The chance of success of the appellant in 
the proposed appeal is immaterial. AIR 
1932 Mad 46 (52) (DB). 


(13) Clauses (a) and (b) of Ibis section 
provide for an appeal as of right but 
Clause (c) provides for an appeal in the 
discretion of the High Court. AIR 1950 
Nag 177 (184, 186): ILR (1950) Nag j 32 
(FB) AIR 1953 .Madh B 209 (213): ILR 
(1952) Madh B 536 (FB). 


(14) A person who satisfies the High 
Court that his case is a lU one for appeal 
under Section 109 (c) has the same right 
of appeal to the Supreme Court as a 
person who satisfies the High Court that 
he has complied with the provisions of 
Section 110. AIR 1952 Puni 103 (108, 109): 
ILR (1951) Pun.) 395 (FB) * .AIR 1952 Pat 
341 (346): 31 Pal 446 (SB). 

(15) The provisions of the section arc 
subject to the privisions in Chapter IV of 
Part V of the Constitution and hence the 
secUon is to be read subject to Article 133 
of the Constitution though both deal wilh 
the same subject-mailer. AIR 1955 Orissa 
71 (72): ILR (1955) Cut 25 (DB) * AIR 
1957 Ail 28 (32. 33) (DB) * AIR 1957 Raj 


173 (173): ILR (1956) 6 Raj 327 (DB) * 
AIR 1953 Mad 79 (83): ILR (1953) Mad 
862 (DB) * AIR 1960 Cal 77 (80): 64 Cal 
WN 52 (DB). 

(16) In case of conflict belw'ccn Arti- 
cle 133 of the Conslitulion and SecUon 109. 
Civil P. C. the former alone will prevail. 
Where Ihere is no right of appeal under 
Article 133, the Civil P. C. cannot be read 
as a supplementary enactment conferring 
such a right of appeal. AIR 1962 Mad 508 
(509, 510): (1963; 1 Mad LJ 127 (DB). 

(17) A point which was not raised at llie 
hearing of the appeal from which leave 
for appeal is sought cannot be considered 
a.v a ground for allowing leave under Ihi.i 
secUon. AIR 1953 Assam 101 (102) (DB) * 
AIR 1953 Assam 70 (73) (DB). 

(18) Neither Section 109 nor SecUon 110 
contemplates a right to file cross-appeal 
or cross-objection and there would be no 
jii.'^tiflcation to introduce into those pro- 
visions this right. AIR 1957 Andh Pra 352 
(354): ILR (1957) Andh Pra 144 (DB). 

(19) The Special Appellate Tribunal Con- 
stituted under Madras Act 30 of 1956 can- 
not be called a Court of final appellate 
jurisdicUon within meaning of SecUons 109 
and 110. AIR 1962 Mad 508 (510); (1903) 

1 Mad LJ 127 (DB). 

(20) Appeal against an industrial award 
brought by special leave is not an appeal 
as of righl. AIR 1967 SC 1175 (1179): 
(1967) 2 SCR 463. 

(21) An appeal against an indushia) 
award by special leave is not intended h' 
be an appeal on every ground of fact and 
law unless the Supreme Court considers 
it fit to examine the matter from any 
special angle. AIR 1967 SC 1175 (1179): 
(1967) 2 SCR 463. 

(22) Applicants wanted to withdraw 

(heir application under Secs. 109 (b) and 
110 for leave to appeal to the Privy 
Council. No notice to opposite parlies. 
The application for leave was accordingly 
dismissed. As there was no decision on 
merits the order of dismissal did not create 
any bar to subsequent suit. ILR (1964) 2 

All 191 (345.346) (DB). (Heversod in AIR 
1969 SC 135 on another point.) 

(23) Concurrent lindings of fad based 
on appreciation of evidence — Supreme 
Court will not inlerfere. .AIR 1967 SC 
1044 (1045, 1046): (1967) 2 SCR 618. 

(24) Contcnlion not raised at any 
earlier stage belore the Tribunal on llic 
High Court cannot be urged before the 
Supreme Court for the first time. AIR 1967 
SC 1131 (1134): (1967) 1 SCR 627. 

(25) A peUtioii asking for a certificate 
under Article 133, in addition to slatemeiit 
of grounds of appeal must contain a 
prayer stating clearlv the provl.sion or pro 
visions of that Article under w'hich the 
certificate is asked for. AIR 1959 All 572 
(573) (FB). 

2. *^Judginear\ — (l) The word ‘judg- 
nicnr In thi.s section must lie dlffcrentialcd 


[The Code of] Civil Procedure, 1908 


[S 109 N 3-4] 1167 



SrcHon 109 — Nolc 2 (contd.) 
both from ‘decree’ and (inal c)rd{M'. Allt 
1951 Cal 300 (302) (Dll) * AIR 1051 Piinj 
412 (413): ILR (1950) Puiij 447 (OR). 

(2) To be appealai)le under this 

the ‘judgmenl’ must be Ilnal. AIR 1053 
Sau 100 (108) (FB) * AIR 195K All H(HI 
(802) iDB) ♦ AIR 1057 All 110 (117) (DBi 

♦ AIR 1951 Pal 29 (37. 38); 30 Pal 174 
(FB) * AIR 1950 Aimer 10 (10) * AIR 

1950 Andhra 150 (159) (I)B) * AIR 1955 
Raj 203 (213): ILR (1955) 5 Raj 711 (DB» 

* AIR 1954 Cal 424 (429) (DR) ^ AIR 1951 
Pal 241 (241. 242): 32 Pal 8S() (DRi ^ 
AIR 1954 Raj 127 (128i; ILR (1954) 4 Raj 
016 (DR) ♦ AIR 1952 Ihun 470 l48li: ILR 
(1953) Bom 549 (DB) AIR 1951 Punj 412 
(413): ILR (1950) Punj 447 (DB). 

(3) A jud^'meiii wliich Ihe Ili^li c:»nirl 
pronoimces under Seelicm 21 (5) of llie 
Bihar Sales Ta.x At I (0 of 1944) in regard 
lo (lUestion.s o]' law referred to it bv the 
Revenue Aulhorities is nol a judRiiienl 
'vilhin the meaniiiji of tliis set lion. AIR 

1951 Pal 29 (37. 38): 30 Pat 174 (FB). 

;4) 'Ihe words “JudKinenl. decree or 
niial onler ’ occurring in Sections 109 and 
no as adopted must he read as n judjjrnenl, 
decree or linal order made after the 
adaptation other than those in respect of 
wluch a vested riglit of appeal existed 
heiore the atlaplalion ami whiclj were 
preserved by tlie Adaptation Order of 1950 
AIR 1957 SC 540 (556): 1957 SCR 488. 

(5) The reversal Ly the Ili«h ('ourt of 
11)0 decision of the trial Court on the plea 
o| limilulioii doe.s nol come within the 
purview of the term • jiulKinenl'’. AIR 

(IMi)*^'*' **^"’'** *’ ■*“' 

(6) The decisitin of Die Ilik'h Comi in 
the appeal under Section 19 (1) (f) ol the 
Defence ol India Act. 1939, is nol a judtf- 
wi'^nl, decree or order within Sections 109 
and no. AIR 1958 SC 947 (952). 

(7) Each of the words “Judgment”, 
decree ’ or “linal order” has a dilTerenl 

connotation. But all of them l)ave refer- 
ence lo adjudication, dcterininalion or dis- 
posal of a proceeding, suit or rights of the 
parties. AIR 1957 Punj 117 (122): ILR 
(1957) Punj 255 (FB), 

l8) ‘Judgment’ in Article 133 of the Con- 
stitution contemplates; 

(1) It should terminate the proceedings 
*)• the High Court. 

should determine the rights and 
_““Bities ol the parties on merits and 
should be linal and conclusive .so a.s lo 
cover llie entire range, of substantive 
II?..® 2*^d liabilities of the parties. AIR 
1961 All 245 (260); 1900 All LJ 897 (FB). 

(9) ‘Judgment’ meaning of — Adjudica- 
u«n should put an end to a suit or pro- 
ceeding so far a.s the Court before wliieh 

)s pending — High Court reversing deci- 
lon of lower Court and remanding case 
oi Iresli disposal — Pro<eeding in Iligli 


Court lenniiiated .so 
concerned — Order 
witliin the ambit 
(.Madra.s), Clause 15. 

9 111) (DR). 


far as (bat (!ourl i.s 
passed is jurlgmenl 
of I.elters Patent 
AIR 1963 .\mlh Pra 


3. “Decree”, meaning of. — ( l ) 

ii'ination of an incidental (|uestion 
‘>I^‘l^ccree. AIR 1949 East Punj 222 


DeteJ - 
is not 
(224) 


( 2 ) 


'void “decree” will iiichale 


preliminary decree. AIK 1956 .Madh B 151 

i (1956) Madb B 171 (DBi 

AIR 1942 Cal 537 (538) iDB) * AIR 19>> 

PC 237 .,9 ’,o8 49 CM 


l3) Ihe woitl ■‘decree” will not 
an act of Slate. (1905) 32 Cal 1 
31 Ind App 2.39 (PC) * AIR 1967 

(o8): 1966 All LJ 698 iFB) 


im lud<- 
(4. 5): 
All 51 


•41 A judgmeni given in e.seculion pro- 
ceedings cannot b.. split up so as lo treat 
(he hndings on some of the points, namelv. 
ul hnutation and jurisdiction, as decrees 
and those (HI objections to publication and 
conduct ol sale us mere orders aIR iQ 43 
LaJi 140 (143) (FB). 


(5) A decision Riven In' lla- IIIr), Coui-I 
under Seelion 2l ( 5 ) o) II, e Hil,,,, SMes 
iax Act IS nol a decree. AIR 19 ''ii p.i 
29 (35): 30 Pal 174 (FB). ‘ 


Pal 


lO) Tile determination Ijy 
the plea of limilalion in a 
amount to a decree. AIR 
(174): ILR (1956) 6 Raj 327 


llie Court of 
suit does n<il 
1957 Raj 173 
(DB). 


4. *‘111101 order”, iiieaiilug of. — in 'Lhe 
woids final oidei ’ in (he section are used 
ii: conliadislinclion to the words “iulcilo- 

luZy 1939 FC 43 (48); ILR 

(19^9) Lah 400; ILR (1939) Kar FC 132 * 

AIR I9j 6 All 457 (458): ILR (1956) 1 All 

o93 (FB) * (1901) 23 All 220 (227): 28 liul 

L Rep 354 

(35/, .4o8). 

(2) 'Lhe I^ivv Council did nol, as a rule, 
inlcrlere witli interlocutory orders AIR 
19.34 Lah 26 (2G) (DB). 

(3) An order is final if it finally dis- 
poses of the rights of the parties.' AIR 
1920 PC 86 (87): 47 Cal 918:^4 Sind LR 
191; 4/ Ind App 124 * AIK 1958 All 800 
(802) (DB) * AIR 1958 Mad I5I (164) 
ILR (1958) Mad 117 (DB) AIR 1958 Punj 
313 (313) (DB) • AIR 19.57 Andh Pra 538 

WN 52 foB) 


(4) The finality, must be a finality in 
relation lo the suit. If after the order 
the suit is still a live suit in whicli the 
rights of the parties have still to be deter- 
mined no appeal lies ugaiii.st it under Sec- 
tion 109 (a). The fact that the order 
decides a matler and even a vital issue 
is by itself nol materia! unless the deci- 
sion puts an end to the suit. AIR 1933 
PC 58 (60): 11 Rung 58: Oo Ind App 76 
* AIR 1958 Punj 313 (313) (DB) * AIR 
1961 Andh Pra 402 (404): (1061) J Andh 
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\VR 71 (DB) * AIR 1961 Mys 98 {99}: 88 
Mys LJ 1035 (DB). 

[Sec alsu AIR 1962 Cal 417 (420): 1902 
(I) Cri L.I .321 {DB). {Criminal case under 
Aiiicle 134 (1) ol' ConstiluUon.)] 


l5) The decision ol' a cardinal poinl may 
m many cases linallv dispose of Ihe riKhls 
of Ihe parlies in Ihc suit; bid the test to 
rind out whether an order is a final one is 
not whelhcr the poinl decided thereby is 
a eardinal one, but whcllicr the riglits of 
Ihe parlies in the suit arc finally dispos- 
ed of bv it. AIR 1950 FC 77 (79): 1949 
FCR 842 * AIK 1949 FC 1 (5): 1947 FCR 
180: 49 Cri L Jour 625 * AIR 1956 All 457 
hl.'iS): ILR (1956) 1 All 593 (FB) * AIR 
1953 Sau 160 (108) (FB) * AIR 1956 

\ndlira 126 (128) (DB) * AIR 1955 Na« 
287 (288): ILR (1955) Nag 675 (DB) " 

AIR 1955 Orissa 71 (72): ILR (1955) Cut 25 
(DB) * AIR 1954 Pat 241 (241, 242): 32 
Pal 880 (DB) * AIR 1952 Bom 479 (480: 
ILR (1953) Bom 549 (DB) * AIR 1949 East 
Puni 222 (224, 225) (DB) AIR 1949 Mad 
220 (221): ILR (1949) Mad 584 (DB) * 

AIK 1943 Lab 140 (145, 146) (FB). 


(6) 11 in substance no rights of the par- 
ties arc outstanding to be decided in Ihe 
suit, a mere pendency of a suit on the 
file of a Court will not deprive the other- 
wise final adiudication of the rights of the 
parlies by the High Court ol il.s linalitv. 
AIR 1956 .Andhra 126 (128) (DB)- 

(7) The finality of an order depends 
upon the elTect of the order that is actual 
iv made and not of the one that might or 
i.s sought to be made. AIR 1958 Puni 31.1 
(313) (DB) 1962 Jab LJ 599. 


(8) The mere fact that an order decide.s 
one issue on the rights of the parties does 
not make it a final order if there arc other 
issues lett lo be decided later on. AIR 
1916 All 243 (243, 244): 38 All 150 (FBj ; 
AIR 1942 Cal 537 (539) (DB) * AIR 1942 
Oudh 283 1284) (DB) * AIR 1939 FC 43 
(44): ILR (1940) Lah 400: ILR (1939) Kar 
FC 132 * AIR 1933 PC 58 (60): 11 .Rang 
58' 60 Ind App 76 * AIR 1968 Delhi 240 

243L (1968) 70 Pun LR (D) 277 (DB) * 
AIR 1968 pLi 81 (83): 69 Pun LR 93 
(DB) * AIR 1964 All 49 (51. 52) 

IdB). (1960 All LJ 244(DB), held imphcd- 
Iv overruled by AIR 1933 PC 58.) 

I But see i960 All LJ 244 (245) : 1960 All 
WR (HC) 177 (2) (DB). (Note: Held im- 
nlicdlv overruled in AIR 1964 .All 49 (DB) 
bv AIR 1933 PC 58.)] 

(9) Where an order merely gives direc- 
tion as to procedure or where it doe.*^ not 
dispose of the suit or proceeding but re- 
serves some further question for further 
determination, it is only an interlocutory 
and not a final order. AIR 1956 Andhra 
159 (159) (DB) * AIR 1955 Raj 208 (213): 
ILR (1955» 5 Raj 711 (DB) * AIR 1951 
Pal 619 (621): 30 Pat 85,3 (DB) * AIR 


1950 Mad 215 (210) (DB) * AIR 1926 Al! 
263 (263, 264): 47 All 335 (DB) ♦ AIR 1961 
SC 794 (796): (1961) 3 SCR 7.54 • ILR 

(1961) Cut 128 (DB). 

(10) An order of remand under Order 41, 
Rule 23, wiiich decides an imporlanl issue 
i»ul leaves the suit alive to be tried in the 
ordinary way, is not a final order. AIR 
1950 FC 83 (93): 1949 FCR 849 • AIR 1967 
Raj 173 (175): ILR (1956) 6 Raj .327 (DB) 
♦ AIR 1953 Sau 166 (168, 169) (FB) • AIR 
1954 Cal 424 (432) (DB) * AIR 1952 Ajmer 
15 (16) * AIR 1951 Cal 300 (301) (DB) * 
AIR 1949 .Mad 220 (221); ILR (1949) .Mad 
584 (DB) * AIK 1945 All 401 (404. 40.5): 
ILR (1945) All 443 (DB) * AIR 1933 PC 
58 (60): 11 Rang 68: 60 Ind App 7ft * 
(1901) 23 All 220 (227): 28 Ind App 28 
(PC). 

(11) If all Ihc inalerial issues have been 
decided and there is nothing more to be 
done after remand by (he trial Court e.\- 
cept lo pass a decree, tlie order of Ihe ap- 
pellate Court is a final order. .AIK 1956 
Andhra 126 (128) (DB) * AIR 1967 All 51 
(56): 1966 All LJ 698 (FB) * AIR 1964 
All 26 (26): 1963 All LJ 279 * AIR 1961 All 
245 (253): I960 All LJ 897 (FB). 

(12) Where the Appellate Court held that 
a certain award was not binding on the 
persons against whom it had been set up 
and remanded the case to the lower Court 
for the investigation of (heir claims it wa.s 
held that this was a *Tinal order" as il 
finally' disposed of (he rights of .sucli per 
sons to prosecute (heir claims in (he .suil. 
AIR 19.38 Rang 3.33 (.334. 335): 19.38 Rang 
LR 330 (DB). 

(13) 'Ihc following orders arc all inlei- 
loculoi'Y orders and are nol appealable 
under Section 109 ; 

(a) An order granting leave lo sue in 

forma pauperis, (1904) 8 Cal W.\ 296 

(297) (SB). 

(b) An order selling aside an order 
granting leave lo sue in lorina pauper>.>. 
AIR 1952 Vind Pra 31 (32). 

(c) An order refusing leave to sue in 
forma pauperis. AIR 1942 Oudli 422 (423) 
(DB) ♦ (1935) 157 Ind Cas 39 |.39i (Rang) 

AIR 1927 Pat 175 (176): 6 Pal 67 iDBl 
* AIR 1925 Oudh 548 (549) (DB). 

(d) An order refusing lo restore an ap- 
peal dismissed for default of prosecution. 
AIR 1966 All 457 (459. 460): ILR (1956) 1 
.All 593 (FB). 

(e) An order extending lime for present- 
ing an appeal under Section 5, Limitation 
Act. AIR 1926 Pat 102 (102) (DB). 

(f) An order granting a review for re- 
hearing an appeal. .AIR 1923 .Mad .57 (57) 
(DB) * .AIR 1932 AH .318 (318): 54 All 401 
(DB) ♦ AIR 1901 Mys 98 (99. 101): 38 
Mys LJ 1035 (DB). 

(g) An order rejecting an application by 
a legal representative to be brought on re- 
cord. AIR 1914 Bom 6 (8): .38 Bom 421 
(DB). 
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(h) An order refusing to interfere in re- 
vision with an order allowing a co-decree- 
holder to join in executing llie decree. Allt 
1922 Pat 611 (613) (DH). 

(i) An order directing the lower Court 

to proceed with the execution and deter- 
mine the ((uestion.s in dispute in execution. 
AIR 1943 Luh 140 (143, 14G) (FB) * AlH 
1953 M.adh B 45 (46); ILR (1953) .Madh B 
5 (DB) * AIR 1951 Assam 73 (74) (OB) 
AIR 1951 Mad 1051 (10.53, 1054): ILR 

(1953) Mad 65 (DB). 

(i) An order granting stay under Sec- 
tion 34. Arbitration Act. AIR 1951 Pat 619 
(621): 30 Pat 853 (DB). 

(k) .An order in appea) against an order 
directing appointment of receiver. AIR 
1956 Andhra 159 (159) (DB) * AIR 19.55 
Orissa 71 (72); ILR (1955) Cut 25 (DB). 

(l) An order appointing or refusing to 
appoint provisional liquidator. .\IR 1949 
East Punj 261 (261, 262) (DB). 

(m) .\n order holding that an appeal was 
n(rl barred by time and directing that the 
printing of the record be proceeded with. 
AIR 1958 Puiii 313 (313) iDR). 

(n) Remand of case for retrial under 
Section 151, Civil P. C. AIR 1961 SC 794 
(796): (1961) 3 SCR 754. 

(o) Order passed on petition for setting 
aside sale remitting matter for finding out 
whether properly was sold for inadequate 
price on account of material irregularity in 
e.vecution proceedings. AIR 1967 Mad 75 
(70): (1966) 2 Mad LJ 494 (DB). 

ip) ‘Judgment’, or ‘Final order* — 
Order of Fligh Court in appeal setting aside 
order of trial Court recording compromise 
— Order Is neither final onler nor judg- 
ment. AIR 1961 All ‘245 (248, 261): 1960 
All LJ 897 (FB). 

(14) Where an application to set a.slde 
an ex parte decree is rejected and on ap- 
peal the order is set aside, the appellate 
order is a “llnal order" within this section. 
AIR 1933 All 15 (17); 54 All 941 (DB). 

(15) A decision that a suit is not barred 
by res judicata or by limitation is a 
"final order" where the question as to bar 
by res judicata or limitation disposes ot 
the rights of the parlies in the suit. .AIR 
1919 Oudh 256 (257): 21 Oudh Cas 336 
(DB) * AIR 1921 Cal 177 (178) (DB). 

(16) A decision given by the High Court 
under Section 21 (5) of the Bihar Sales Tax 
Act (6 of 1944), is not a final order. AIR 
1951 Pat 29 (35): 30 Pat 174 |FB). 

(17) Where in proceedings seeking writs 
against order of income-tax authorities, the 
High Court held that the proceedings under 
Article 220 of the Constitution were not 
appropriate because the applicant had an 
alternative remedy, it was held that the 
order of the High Court was neither a 
judgment nor a final order. AIR 1958 All 
800 (803) (DB) * AIR 1968 Punj 81 (83): 
09 Pun LR 93 (DB). 
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(18) An order allowing amendment of 
decree by reducing decretal amount in ac- 
cordance with formula under Section 4 ol 
U. P. Zamindars’ Debt Reduction Act 1953 
is a linal order, as only routine work wa.s 
lelt over in iniplemenlalion of the order. 

1 19) Letters Patent Bench afTirnung in 
appeal order ot lower appellate Court 

remanding case to be decided on merits 

No finality attached to such judgment — 
Judgment is interlocutory in nature 1968 
Cur LJ 123 (Punj). 

5. “Order passed on appeal.” — (1) An 

order cannot be deemed to have been pass- 
ed on appeal unless it is an order by 
a superior Court reversing, modifying or 
coniinnlng the order of an inferior Court 
(1911) 10 Ind Cas 444 (445) (DB) (Cal) 
AIR 1925 Mad 243 (243, 244) (DB). 

(2) riic words "linal order passed on ap- 
peal" arc not equivalent to "final order 
passed in (he exercise of final appellate 
jUfisdiclion but iuiply orders disposing ol 
an appeal at the hearing. ILR (1948) 2 Cal 
202 (207. 208) (DB) AIR 1946 Oudh 1^1 
(103): 21 Luck 43 (DB) ♦ AIR 1942 

Oudh 362 (363) (DB) • AIR 1936 Pal 465 
(467): 15 Pat C59 (DB) 


(3) Where A applies to the High Court 
to review its decision in an appeal before 
it and the High Court passes an order re- 
lusing the application for review, the order 
Is not one "passed on appeal." AIR 1946 
Cal 10 (11) (DB) * AIR 1914 Oudh 41 (42): 
16 Oudh Cas 264 (DB). 

(4) All Order ol tbe High Court refusing 
stay of execution of a decree is not an 
order passed on appeal. (1911) 10 Ind Cas 
444 (445) (DB) (Cal). 


(а) An order relusing to restore an ap- 
peal dismissed for default cannot be held 
to be an order passed on appeal. AIR 1917 
All 313 (313) (DB) • AIR 1937 All 566 
(566, 567): (DB). 

(б) An order refusing to set aside an ex 
parte appellate decree is not one passed 
on appeal. AIR 1942 Mad 357 (357) (DB). 

(7) An order rejecting an application for 

amendment of an appellate decree is not 
an order passed on appeal. (1903) 30 

Cnl 679 (681) (DB). 

(8) An order dismissing an appeal for 
non-prosecution is not a final order pass- 
ed on appeal. AIR 1942 Oudh 362 (305) 
(DB). 

IBut see AIR 1048 All 375 (377): ILR 
(1949) Ail 49 (DB) • 1962 Jab LJ 599.] 

(9) Where A applied to the High Court 
to pass a final decree according to the 
preliminary decree of tlie Privy Council, 
the order of the High Court on such ap- 
plication. it was held, was not one "passed 
on appeal." AIR 1925 Mad 187 (187) (DB) 

* AIR 1932 Bom 90 (91 to 93): 55 Bom 
785 (DB). 


(10) Where the Privy Council remanded 
Ihe case to the High Court with a direc- 
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tion that certain accounts be taken on a 
certain footing and the Division Bench of 
the High Court took the accounts and made 
a final decree it was held that appeal lav 
to the Privy Council from the decree of the 
Division Bench. (1905) 32 Cal 963 (965 
(DB). 

(11) A applies to the High Court for 
leave to appeal in forma pauperis and the 
application is dismi.ssed. He subsequent- 
ly files another aplication to be allowed to 
deposit the Court-fees and that is also 
dismissed. The last order of dismissal is 
not an order “passed on appeal.” AIR 
1919 All 331 (331) (DB). 

(12) An order rejecting an appeal for 
failure to furnish securiiy for costs under 
Order 14, Rule 10 is not an order pass- 
ed “on appeal.” AIR 1914 All 54 (54): 36 
All 325 (DB) ♦ (1910) 13 Oudh Cas 59 (61): 
5 Ind Cas 940 (941) (DB). 

[But see AIR 1932 All 312 (314): 54 All 
390 (DB).] 

(13) An order refusing to admit an ap- 

peal alter the period of limitation under 
Section 5 of the Limitation Act is not an 
order passed ‘on appeal.’ AIR 1942 Mad 
357 (357) (DB) • (’08) 32 Bom 108 (109) 
(DB) * AIR 1936 Oudh 110 (112): 11 Luck 
699 (DB) • ILR (1948) 2 Cal 202 (205) 
(DB) • AIR 1921 Cal 415 (416) (DB) • 

AIR 1926 Pat 102 (102) (DB). (Obiter.) * 
AIR 1917 Lah 448 (448). 

(14) An order passed by the High Court 
in the exercise of its powers of revision 
under Section 115 of the Code is not one 
passed on appeal. AIR 1946 Oudh 101 
(104): 21 Luck 43 (DB) • AIR 1944 Sind 
220 (221, 222): ILR (1944) Kar 216 (DB) • 
AIR 1934 All 198 (201) (DB) * AIR 1936 
Pal 466 (468): 15 Pat 659 (DB) ’ AIR 1939 
Pesh 26 (27) (SB) * AIR 1963 All 191 (192, 
193). 

[But see (1911) 9 Ind Cas 183 (186, 187) 
(DB) (Cal).] 

(15) Section 109 (c) is wide enough to 
cover an order passed under Section 115 
or the Code. AIR 1949 PC 239 (241): 76 
Ind App 131: ILK (1950) I Cal 446 * .\IR 
1953 Nag 145 (146): ILR (1953) Nag 243 
(DB). 

(16) Article 133 (1) (a) of the Constitu- 
tion is wider in scope than Clause (a) of 
this section. The words “passed on ap- 
peal” are omitted from Article 133. An ap- 
peal under that article from an order pass- 
ed by the High Court in the exercise of 
its revisional jurisdiction is, therefore, com- 
petent. AIR 1955 Nag 287 (288, 289): ILR 
(1955) Nag 675 (DB) • AIR 1952 Pal 450 
(451): 30 Pat 1274 (DB). 

[But see AIR 1962 Ajmer 16 (15).] 

6« ^Any other Courl of final appellate 
jurlsdlcllbn.”— (1) An order passed by 
the District Court on appeal under Sec. 75 
of the Provincial Insolvency Act is not 
the order of a Court of final appell-ate 
lurisdiclion within the meaning of Cl. (a) 


of this section. AIR 1937 Mad 930 (932, 
934). 

(2) It is not correct to say that Sec- 
tion 109 gives a right of appeal in civil 
proceedings which originate in a suit; the 
word suit’ is not used in the section but 
instead the words 'flnal appellate jurisdic- 
tion’ are used. They certainly exclude 
orders passed in exercise of the revisional 
jurisdiction, but they are the only orders 
excluded from the scope of Section 109. 
AIR 1957 All 28 (33) (DB). 

7. Orders passed by the High Court la 
the exercise of original civil jurlsdictton.— 

(I) Where the High Court refused to issue 
a writ of certiorari to the Board of Reve- 
nue against enhancement of rent under 
the Madras Estates Land Act, it was held 
that the order was one passed under the 
original jurisdiction of the High Court and 
came under Clause (b) of this section. AIR 
1938 Mad 722 (722. 723): ILR (1938) Mad 
8!6 (DB). 

(2) The proceedings for the issuing of a 

writ of certiorari are original civil proceed- 
ings as oppo.^ed to criminal proceedings 
and leave to appeal to the Supreme Court 
can be granted under Section 109 (b) 

against an order dismissing an application 
under Article 226 of the ConsliiuJon for a 
writ in the nature of certiorari against the 
Income-tax Officer. 1955-28 ITR 392 (393) 
(DB) (Punj). 

(3) If the proceedings taken establish or 
negative a man’s office or would affect his 
right to property of any kind it is a civil 
proceeding. AIR 1963 Cal 364 (367) (DB). 

8. Cerflflcale of ftlneat — Clause (c). — 
(1) An order by the High Court made in 
revision may come under this clause. AIR 
1949 PC 239 (241): 76 Ind App 131: ILR 
(1950) 1 Cal 446. 


(2) This clause is intended to meet spe- 
cial cases such as those in which the point 
in dispute is not measurable in money 
though it may be of great public or private 
importance. ILR (1951) Mys 423 (425) 

(DB) » .AIR 1943 Oudh 266 (268) (DB) • 
AIR 1941 AU 211 (212): ILK (1941) 

All 364 (DB) * AIR 1968 Delhi 83 (85) 

(DB). 

[But see AIR 1953 Raj 42 (44): ILR 

(1952) 2 Raj 755 (FB) • AIR 1953 Assam 
101 (102) (DB) • AIR 1947 Lah 304 (305): 
ILR (1947) Lah 696 (FB).] 


(3) The grant of a certificate is in the 

discretion of the Court. AIR 1957 All 28 
(36. 37) (DB) * AIR 1953 Mad 66 (69): 

1953 Cri L Jour 256 (DB) * Madh BU 
(1954) HCR 896 (898) (DB). 

(4) The discrclion to grant a certificate 
must be judiciallv exercised. AIR 1953 
Mud 66 (69): 1953 Cri L Jour 256 (DB) * 
AIR 1957 All 28 (37) (DB) ♦ Madh BLJ 

1954 HCR 896 (898) (DB) * (1911) 10 Ind 
Cas 444 (445) (DB) (Cal) * AIR 1964 Raj 
277 (278): 1964 Raj LW 220 (DB). 

(5) The discretion to grant a certificate 
uader Clause (c) must be sparingly used. 
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AIR 1953 Mad 66 (69): 1953 Cn L Jour 
256 (DB) * Madh BLJ 1954 HCR 890 (898) 
(DB) * AIR 1940 All 38 (40): ILR (1940) 
All 11 (DB) * AIR 1933 All 4 (0): 54 All 
459 (DB). (23 All 227, Followed.) 

(6) The exercise of discretion in fjranl- 
a cerlificale under Clause (c) is imi 

final and is open to review by the Privy 
Council (now Supreme Court) if necessary. 
(1901) 23 All 415 (420): 28 Ind App 182 
(PC) * (1901) 2;i All 227 (231, 232): 28 Ind 
App^ a (PC). 

(7) The mere assent of the respondent lo 
an appeal docs not juslify the grant of an 
erroneous certificate. (1901) 23 \11 ‘>21 
(232); 28 Ind App 11 (PC) =* AIR 1932 
Rang 189 (190): 10 Rang 499 (DB). 

(8) Fitne.^s of the case for an appeal lo 
the Supreme Court must be considered with 
regard to the points that will arise for de- 
termination betore the Supreme Court and 
not with regard to the points which may 
arise in the Courts below if on a disagree- 
ment with the decision of the High Court 
the Supreme Court were to remand the 
case. AIR 1954 Him Pra 24 (25, 20). 

i9) The lest to determine whether a ease 
is a fit one to be certified under Clause (c) 
is lo see : 

(a) whetlier the point involved is of 
great public or private importance. AIR 
1953 Ra| 42 (45): ILR (1952) 2 Raj 755 
(FB) • 1955-28 ITR 392 (393) |DB) (Punj) 

♦ AIR 1952 All 548 (550): ILR (1952) 2 

All 354 (DB) * AIR 1952 Punj 191 (194) 
(DB) * AIR 1942 Cal 498 (505) (SB) ♦ 

AIR 1964 Raj 277 (279): 1904 Raj LW 220 
(DB). 

(b) whether it is of such a nature that 

decision thereon might result in a prece- 

ilent governing numerous cases. AIR 1953 
Haj 42 (45): ILR (1952) 2 Raj 755 (FB) ♦ 
AIR 1954 Madh B 150 (150) * AIR 1951 
l^unj 313 (318): ILR (1950) Punj 377 (DB) 

ILR (1951) Mys 423 (425) (DB) ’ ILR 
(1950) Punj 363 (365) (DB) * AIR 1943 
Nag 76 (77): ILR (1943) Nag 580 (DB) =*= 
AIR 1942 All 258 (259): ILR (1942) All 753 
(DB) • AIR 1923 Mad 125 (126) (DB). 

(c) whether there are any other excep- 
honal circumstances justifying the grant 
of a certificate. AIR 1954 Madh B 150 
(150) • (‘39) 181 Ind Cas 947 (948) (FC). 

id) whether the award is defective by 
reason of an excess of jurisdiction or of a 
substantial error in applying the law or 
some settled principle or of some gross 
and palpable error occasioning substantial 
I»iusUce^^^AIR 1967 SC 1175 (1179): (1967) 

^ ^ r^i are several .suit.«- in 

'yhich the same question is involved and 
the grant of a certificate in some only of 
Ihose cases would result in contradictory 
decrees, a certificate should be granted. 
AIR 1946 All 181 (187, 189): ILR (1946) 
All 221 (DB) • AIR 1944 Sind 190 (192); 

(10-14) Kar 163 (DB) • AIR 1919 Cal 
118 (119, 120) (DB). 


(11) The fact that ■ point was of gene- 

was not enough to support 
the grant of a cerificale under this clause 
il it had been settled by the Privy Coun- 
‘-■‘V air 1945 All 401 (405); ILR (1945) 
All 443 (DB) * AIR 1944 Oudh 238 (239) 
(DB) * AIR 1940 All 38 (40): ILR (1940) 
A(I 11 (DB) * AIR 1929 All 339 (340, 341) 
(DB). (Question ol cow sacrifice.) AIR 
1929 Mad 780 (781) (DB). 

(12) If a point ha.s been settled by the 
Full Bench of the High Court concerned, 
no certificate will be granted even if the 
question is of general importance AIR 
1928 Mad 448 (450) (DB) ♦ (1913) 18 Ind 
Las 305 (306) (DB) (All) » AIR 1937 Sind 
217 (218) (DB). 

ll3) Where point is already settled by 
Supreme Court, cerlilicate cannot be 
granted. AIR 1968 Punj 216 (217) (FB). 

(14) While granting a cortificato thd 
Court must keep in view the consideration 
that litigulion is not made oppressively ex- 
pensive and the elucidation of the real 
issues in the case by a trial of the suit is 
not unduly postponed or delayed. AIR 
1947 Lah 304 (305. 300): ILR (1947) Lab 
696 (FB) * AIR 1945 Oudh 241 (241, 242): 
20 Luck 259 (DB) * AIR 1936 Mad 311 
(313) (DB). 

(15) A question will be one of public im- 

portance if it affects not merely the par- 
ties to the case but also large bodies of 
persons or communities. AIR 1954 Madh 
B 150 (151) * AIR 1953 Mad 66 (69): 1953 
Cn L Jour 256 (DB) * AIR 1952 Him Pra 
14 (16) • AIR 1964 Raj 277 (279): 1964 Raj 
LW 220 (DB). ■' 

(16) The mere existence of a substantial 
question of law is not sulficient lor grant- 
ing a certificate. AIR 1953 Raj 42 (45): 
ILR (1952) 2 Raj 755 (FB) • AIR 1954 
Him Pra 24 (25) ♦ AIR 1954 Madh B 150 
(150) ♦ AIR 1953 All 129 (131) (DB) • AIR 
1953 Assam 21 (22) (DB) ♦ AIR 1953 Mad 
66 169): 1953 Cri L Jour 256 (DB) • AIR 

1952 Punj 379 (380) (DB) » AIR 1951 Pal 
439 (1) (439) (DB) • AIR 1949 Mad 741 
(742) (DB) • AIR 1946 Cal 10 (12) (DBi 
* AIR 1945 Oudh 241 (241): 20 Luck 259 
(DB ) . 

(17) A question of private importance 
means private importance to both parlies 
to the litigation and not merely lo one of 
them. AIR 1954 Madh B 150 (150) • AIR 

1953 Mad 79 (84): ILR (1953) Mad 862 

(DB) • AIR 1953 Mad 66 (69): 1953 Cri 

L Jour 256 (DB) • AIR 1952 Punj 379 
(380) (DB) • ILR (1951) Mys 423 (425) 
(DB) • AIR 1943 Oudh 266 (268) (DB) • 
AIR 1923 Mad 232 (234) (DB) • AIR 1924 
Mad 231 (231, 232) (DB) • AIR 1922 Mad 
34 (35) (DB). 

(18) The fact that the question raised 
affects third parlies is no ground of fitness 
AIR 1953 Mad 66 (69): 1953 Cri L Jour 
256 (DB) • AIR 1929 Mad 696 (698) (DB). 

(19) The following questions have been 
held to be of public importance : 



1172 [S 109 N 8] 


[The Code of] Civil Procedure, 1908 


Section 109 ~ Note 8 (contd.) 

I a) Right of procession claimed bv Maho- 
medans against Hindus. AIR 1930 All 
121 (122): 52 All 329 (DB). 

(b) Construction of an agreement be- 
tween two rival temples affecting rights of 
gieat importance. AIR 1924 Mad 231 1232) 
(DB). 

(c) The nature of the constitution ot a 
community and whether the constitution 
amounts to a trust. AIR 1928 Nag 202 
(203) (DB). 

(d) The nature of the resolution to be 
passed by a company for the alteration of 
its memorandum of association. (1903) 27 
Bom 415 (418) (DB). 

(e) Whether certain kinds of permanent 
tenures in Malabar carry with them the 
incident of forfeiture on alienation. AIR 
1923 Mad 443 (444) (DB). 

(f) The extent of control acquired by one 
who has built a Parsi Fire Temple. (1905) 
5 Bom LR 286 (287) (DB). 

(g) The status and legal position of one 
who has collected the debts of a deceased 
person in relation to the beneficiaries and 
others by virtue of his holding a succes- 
sion certificate. AIR 1916 All 253 (253): 
38 All 188 (DB). 

(h) The necessity or otherwise for regis- 

tration of documents containing an option 
of re-purchase. AIR 1927 Bom 9 i20, 

21): 50 Bom 753 (DB). 

(i) The burden of proof of family neces- 
sity for a debt contracted by the manager 
of joint Hindu family and the liability of 
the mortgagor's share alone for such debts. 
(1913) 18 Ind Gas 305 (305, 306) (DB) 
(All). 

(j) WTiethcr the fraud of the mortgagor 
alone in registration proceedings would 
afl'ect the mortgagee’s right of suit. AIR 
1919 All 34 (35): 42 All 176 (DB). 

(k) Whether a suit by a Hindu widow is 
one of a representative character. AIR 
1934 All 198 (201) (DB). 

(l) The form of ritual in an important 
public temple. AIR 1939 Mad 847 (848): 
ILR (1939) Mad 967 (DB). 

(m) The question of jurisdiclion of a 
Civil Court. AIR 1939 Mad 95 (95) (DB). 

(n) The question whether in a suit for 
partition, the value for purposes of appeal 
to the Privy Council was the value of the 
entire property or the value of the share 
claimed. AIR 1935 Pat 266 (*267) (DB). 

(o) The question of the validity of Sec- 
tion 20 of the U. P. Zamindarl .Vbolilion 
and Land Reforms .\ct. 1 of 1951. .MR 
1957 All 116 (118) (DB). 

(p) When an appeal lo vote in favour 
of a candidate or to refrain from voting 
in favour of the other can be said to he 
on appeal made on the ground of religion 
or community; (2) whether Mahatma 
Gandhi’s photograph can be called a 
national symbol and (3) whether the omis- 
sion by the candidate himself to keep and 
maintain accoiint.s as provided bv Sec. 77. 
Rcpresentalion of the People Act, was a 


corrupt practice. AIR 1959 All 607 (OH): 
19.59 Ail LJ 727 (DB). 

(q)^ Hindu widow remarrying according 
to ‘Kerwa’ form of marriage — Question 
whether she can be regarded as ‘widow’ 
after such marriage fit for grant of leave 
to appeal, under Section 109 (c). AIR 1965 
Punj 32 (33): ILR (1964) 1 Punj 844. 

(I9-A) The questions raised in tJie follow- 
ing cases were held not sufficient to justify 
the grant of a cerlificalc under this clause : 

(a) Where it would not be right to call 
upon a party whose financial interest 
in the mailer is loo small to incur the 
risk of the costs of the appeal. AIR 1923 
Mad 232 (233, 234) (DB) * (1909) 3 fnd 
Cas 786 (787) (DB) (Cal). 

(b) Where the question is merely a 

matter of practice, such as an order for 
the inspection of documents. (1872) 9 

bom HCR 398 (401. 402) (SB). 

(c) Where the question is merely the 
sufficiency of evidence in proof of a parti- 
cular fact. AIR 1942 Mad 368 (.369) (DB) 

• AIR 1919 All 97 (98) (DB) * AIR 1929 
Nag 85 (87). 

(d) Where the case merely resis upon 
evidence and there are concunent find- 
ings of fact. AIR 1949 East Punj 370 (371) 
(DB) ♦ AIR 1941 PC 106 (109) * AIR 1916 
Lah 87 (88): 1916 Pun Re No. 61 (DB) * 
(1889) 16 Cal 753 (755); 16 Ind App 125 
(PC) * (1891) 18 Cal 23 (30): 17 Ind App 
122 (PC) * (1902) 25 Mad 215 (219, 220): 

29 Ind App 38 (PC) * (1901) 24 All 174 
(177, 178): 20 Ind App 40 (PC). 

(e) Whether the non joinder of certain 
parties is latal lo the suit or appeal. AIR 
1919 All 104 (104) (DB). 

(f) Whether a valid acknowledgment was 
given for the purpose of Article 1 of Sche- 
dule 1 ol the Stamp Act. AIR 1924 Mad 
616 (617) (DB). 

(g) Where the discretion of the High 
Court was properly exercised in refusing (o 
excuse the delay of the appellant. AIR 
1921 Cal 94 (95) (DB). 

(h) The right of a parly lo open 
windows in a loft. AIR 1929 Bom 341 
(343): 53 Bom 552. 

(i) Whether a suit to set aside a fraudu- 
lent decree could be brought bv a person 
not a parly to the decree. (1912) 14 Ind 
Cas 626 (626) (Low Bur). 

(i) Whether a suit is maintainable to set 
aside a decree on the ground that it was 
obtained by perjured evidence. AIR 1920 
Pal 119 (121) (DB). 

(k) Whether a certain interpretation of 
a decree by a Court operates as res judi- 
cata between the parlies. (1911) 8 Ind 
Cas 486 (485) (DB) (AD). 

(l) Whether a receiver should be ap- 
pointed in a particular case. AIR 1950 Mad 
215 (216) (DB) * (1911) 10 Ind Ca.s 439 
(441) (DB) (Cal) • AIR 1933 Pal 293 (295): 

12 Pal 723 (DB). 

(m) Failure to record reasons for grant- 
ing a review. (1900) 27 Cnl 333 (3.35): ‘2* 

Ind ,\pp 70 (PC). 
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110. Value of subject-matter.— In each of the cases mentioned in clauses (a) 
and (b) of Section 109, the amount or value of the subject-matter of the suit in 
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the amount or value of the subject-matter in dispute on appeal to ^fthe Supreme 
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or the cfjudgment, decree or final order] must involve, directly or indirectly, 
some claim or question to or resoecting property of like amount or value, 

and where the ^[judgment, decree or final order] appealed from affirms the 
aecision of the Court immediately below the Court passing such c[judgment. 


Sccllon 109 — Nolc 8 (conid.) 

'fhe roiistruclion o( n serlion of an 
Art (llie Tennncv Arl) not dirorllv afTcrt- 

parlies. AIR 

1921 Pat .t3 (34): 6 Pat I, Jour 12^ (DR) 

(o) An order reversing the decision of 
the lower Court refusing to set aside a 

default. AIR 1914 Oudh 223 

(p) The dismissal of an appeal m a suit 

l.)r defamation. AIR 1928 Rang 187 |l88i; 
9 Rang 43 (DR). • 

(<|) The inlerprelation of a document 
winch IS not of general or public import- 
ance. AIR 1953 A.ssam 21 (22l (DB) * VIR 
1934 AH 58 (60): 56 All 277 (DB| 

(r) WHielher Article 142 or Article 144 
<>t the Limitation Act of 1008 applies (o a 
parhcular case. ILR (1961) Cut 128 (DBK 

(s) \a!iditv of an order of High Court 

vlcclarmg the Andhra Pradesh Buildings 
Control Act (I960I to be valid. (1967) *> 

Andh \VR 135 (140) (DB). 

(20) In the case of orders suspending ad- 
vocoles from practice, the practice of the 
Allahabad High Court ha.s been to grant 

A? under Clause (r). AIR 

(901): 56 All 702 (DR) ♦ AIR 

^933 All 225 

(1C8)’ foB)" 

(21) The conslructlon of Clause (c) ol 

oection 109 cannot be bodily imported into 
the construction of sub-clause (c) of Arti- 
* Constitution. AIR 1957 

Andh Pra 

441: 1957 Cn L Jour 1213 (DB). 

(22) Certificate .*-IiouId not be granted un- 

11”. .1"® "'as of the view 

that the decision to be 

constituted a judgment, 

order. AIR 1967 All 51 

098 (FB). 

(23) Proceedings arising oiil of election 
pelilion are proceedings of a civil nature 
and High Court can issue certificate for ap- 
peal to Supreme Court. AIR 1959 All 607 
(010): 1959 All LJ 727 (DB). 

(24) Pecuniary value of joint mulavaU- 
snip or joint Iruslceship is incapable of valua- 
tion. Question relates only to the appeal 
and not to the properties involved. 
Leave to appeal cannot be granted AIR 

L?482*1db^)‘^ (314. 315): (1965) 2 Mad 

(25) Suit for eviction against the tenant 
Subjecl-matler in dispute is the tenancy 

and nol the demised properly — Test for 


appealed against 
decree or final 
(55): 1966 All L.I 


granting certificate is the v.aluc of its ten- 
ancy. AIR 1968 Cal 316 (321, 322) (DB). 

(26) Que.'^tion whether lease money paid 
t<' Government for land taken on lease in 
ccnnection with lime business amounted to 
capital expenditure or revenue expenditure 
within Section 10 (2) (x). Income-tax Act 
(1922) — Held a serious question of law 
was involved and ccrlifirate should be 
granted. AIR 1964 Raj 277 (279): 1964 Raj 
L\y 220 (DB). 

0. Appeal In proceedings for contempi 
of Court.— ( 1 ) Where certain persons 
were fined by the High Court for contempt 
of the High Court in having published an 
article in a newspaper which contained an 
“unwarranted and defamatory asper.^^ion on 
the character and ability of a number of 
Judges of the High Court" and those per- 
sons applied for leave to appeal to Ihc 
Prisw Council it was held that no leave 
could he granted. AIR 1935 All 811 (813): 
57 All 910 (DB). 

(2) Section 109 does not apply to orders 
in contempt proceedings and an order re- 
fusing to punish a person for contempt of 
Court could nol be appealed against to the 
Pfi\-y Council. AIR 1941 All 211 (212); 
ILR (1941) All 364 (DB). 

(3) A committal for a finding of con- 

tempt for breach of an injunction is not 
criminal in its nature and is properly dealt 
with under tlie Civil Procedure Code and 
hence, there could be an appeal to the 
Privy Council in such cases under the Civil 
Procedure Code. AIR 1938 PC 295 (298)* 
17 Pat 770: ILR (1939) Kar 42. (1913 App 

Cas 417, Followed.) 

SECTION 110 — SYNOPSIS 
See also Conslitiition of India, Art. 133. 

1. Scope of the section. 

2. Valuation of the subject matter Id the 

Court of first instance. 

3. Mesne profits, Interest and costs all«r 

dale of suit. 

4. Sum actually at stake may not re- 

present the true value. 

5. Valuation of subject-matter In dispute 

on appeal. 

6. Several appeals from a single decree. 

7. “Or the Judgment, decree or final 

order must Involve, directly or In- 
directly, some claim or question to 
or respecting properly of like amount 
Or value.'’ 

8« Appeal from decree of afTirmance must 
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dewee or final order], the appeal must involve some substantial question of 

[1882, 1877, S. 596; See O. 45, Rr. 3, 4 and 5.] 

[at Substituted for "the thousand” by A. L. O,, 1950 [26-1-1950], 

[b] Substituted for "His Majesty in Council,” ibid. 

[c] Substituted for “decree or final order.” ibid. 


Seellon HO — Synopsis (contd.) 

involve a subsfantial questiaa af 
law. 

i. Affirmance — Meaning af. 

9-A, Doctrine of merger. 

10. “Involve.” 

11. Sabstantial question of law. 

12. “Court immediately below”, meaning 

of. 

Id. “Judgment, decree or final order”. 

TOPIC INDICATOn 

‘‘Claim or question” in futuro. Sec 
Note 7. 

Consolidation of appeals for valuation. 
See Order 45, Rule 4. 

Costs, Supreme Court practice as to. See 
Section 112. 

Execution matters. Sec Note 1. 

Form of application for leave. See 
Order 45, Rules 2 and 3. 

Powers of High Court subsequent lo 
granting of leave. See Order 45, and 

Section 112. 

Section 110, how far governs Section 100. 
Clause (c). See Section 109. 

Subject-matter being not capable of 
valuation. See Note 1. 

Subject-matter of suit, meaning of. See 
Note 2. 

This section and Article 133 of Constitu- 
tion of India. Sec Note 1. 

V’aluation — Alteration and estoppel. 
See Note 2. 

Valuation — Varialion pendente lite. Sec 
Note 5. 

Value — Co.sts, if part of. Sec Note 3. 

Value — Meaning of. Sec Note 4. 

Word “and" in first paragraph — Mean- 
ing of. See Note 1. 

1. Scope of ihc sccllon. — (i) The sec- 

tion does not confer anv right of appeal 
but merely lays down further conditions 
in the case of appeals mentioned in 
Clauses (a) and fb) of Section 109. AIR 
1946 Nag 424 f425, 426): ILR (1946) Nag 
482 (DR) * AIR 1968 Andh Pra 239 (248): 
(1968) 2 Andh WH 301 (FB). (Subiecl- 

matler incapable of valuation — Leave to 
appeal to Supreme Court cannot be a.^^ked 
as a matter of right but only under speci- 
fic provisions for granting leave.) 

(2) The subject-matter in di.spulc must 
hj of the appealable value both in the 
Court of first instance and on appeal to 
the Supreme Court. (1901) 24 All 174 
(177): 29 Ind App 40 (PC) ♦ AIR 1931 PC 
125 (126, 127) * AIR 1954 Nag 267 (208) 
(DB) • AIR 1052 Assam 134 (137) (DB). 


(3) The terms of this section must be 
strictly construed. | AIR 1925 PC 159 
(IGO): 52 Cal 650: 52 Ind App 207 • AIR 
1932 Mad 46 (47. 52) (DB) * (1901) 23 All 
415 (419); 28 Ind App 182 (PC) * (1903) 
31 Cal 57 (74); 30 Ind App 238 (PC) * 

31 Cal 305 (310): 31 Ind App 24 

(4) “Subjecl-maltcr of the suit” must be 

deemed to include proceedings other than 
suits which may result in an appealable 
decree or order. AIR 1949 FC 60 (62): 

1948 FCR 228: ILR (1940) 2 Cal 496 • 
(1881) 3 All 633 (635) (FB) * AIR 1956 All 
735 (735, 736); ILR (1957) 1 All 258 (DB). 

(5) Once a proceeding reaches the High 
Court further rights of appeal arc govern- 
ed bv the provisions of the Code and if the 
requirements of Section 109 and this sec- 
tion are satisfied a further appeal will lie. 
AIR 1949 FC 60 (62); 1948 FCR 228: ILR 
(1949) 2 Cal 496. 

(6) When there is a conflict between the 
provisions of this section and the provi- 
sions of Article 133 of the Constitution the 
latter will prevail. AIR 1952 Pal 450 (452): 
30 Pal 1274 (DB) * AIR 1957 All 28 (32, 
33) (DB). 

(7) Where the suit is instituted before 
the date of the Constitution the parties 
thereto have from the date of institution 
of the suit a vested right of appeal upon 
terms and conditions then in force. Such 
a vested right of appeal is a matter which 
docs not fall within Article 133 of the Con- 
stitution. AIR 1953 Nag 313 (313); ILR 
(1953) Nag 822 (DB) * AIR 1967 SC 540 
(564): 1957 SCR 488. (AIR 1954 SC 355. 
Dist.. AIR 1951 Mad 1051; AIR 1953 Mad 
878 (FB); AIR 1954 Cal 289; AIR 1956 All 
321; AIR 1956 All 638 and AIR 1956 Punj 
228, Overruled.) * AIR 1952 Bom 303 
(305): ILR (1952) Bom 906 (DB) ♦ AIR 
1959 All 249 (250): 1958 All LJ 845 (DB). 

(8) Where an application for leave lo 
appeal has been filed before the Constitu- 
tion came into force, Art. 133 of the Con- 
stitution has no application and the right 
of appeal would be governed by the pro- 
visions of Sections 109 and 110 as they 
stood on the date of the application. AIR 
1952 Mad 81 (82): ILR (1952) Mad 1 (FB) 

• AIR 1951 Orissa 141 (142): ILR (1950) 
Cut 663 (DB) * AIR 1950 Nag 222 (223); 
ILR (1950) Nag 830 (DB). 

(9) Section 110 provides for an appeal 

to the Supreme Court only from appellate 
order of High Court and not against a 
revisional order. .4IR 1963 All 191 (193) 

(DB). 
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(10) The requirements of Section 110 arc 
embodied in Clauses (a) and (b) of Arti- 
cle 133 and the concluding sentence cf 
Article 133 (1). AIR 1950 All 572 (573): 
1959 All LJ 358 (FR). 

2. Valuation of the subject-matter In the 
Court of first instance.— (1) In order that 
an appeal may lie to the Supreme Court 
imder the first paragraph of this section, 
the value of the subject-matter of ilie suit 
in the Court of first instance should be 
Rs. 20,000 or upwards. AIR 1953 Madh B 
209 (216): ILR (1052) Madh B 536 (FB) • 
AIR 1954 Him Pra 81 (81). 

(2) The value must be the value at the 
dale of the suit and not a future increase 
or decrease thereof. AIR 1954 Nag 26G 
(269) (DB) * AIR 1951 Cal 409 (410) (DR) 
•AIR 1916 Mad 985 (987): 39 Mad 84.3 
(DB) * AIR 1931 PC 125 (127). 

(3) The value must be the market value as 
ascertained by ordinary commercial stand- 
ards. of the properly or of the detriment 
to the applicant’s interests if the right 
claimed is negatived. (1880) 4 Bom 515 
(527) (FB) * AIR 1910 Pal 305 (307): 4 
Pat L Jour 415 (DB) * (1903) 31 Cal 301 
(304) (SB) • AIR 1918 Mad 632 (633, 634) 
(DB) • (1939) 43 Cal WN 432 (434) (DB) 
•AIR 1937 Bom 181 (182): ILR (1937) 
Bom 705 (DB). 

(4) A sues for partition and possession 
of his one-third share of certain ioint pro- 
perly worth Rs. 15,000. The value of the 
subject-matter of the suit is the market 
value of the plaintid’s share of the proper- 
ties. i.e., Rs. 5,000. AIR 1944 PC 65 (66): 
71 Ind App 142: ILR (1941) Kar (PC) 235: 
ILR (1944) Bom 745 * AIR 1925 Bom 137 
(138): 49 Bom 140 (DB) * AIR 1920 Bom 
418 (419): 44 Bom 104 (DB). 

(6) The applicant for leave to appeal is 
not bound by the fiscal standards under 
the_ Court-fees and Suits Valuation Acts, by 
which he has valued the suit, but is onlill- 
ed to show the actual or market value of 
the claim made. AIR 1949 Mad 739 (740); 
ILR (1950) Mad 10 (FB) • AIR 1957 Orissa 
109 (111); ILR (1957) Cut 215 (DB) • AIR 
1956 Raj 169 (170): ILR (1956) 6 Raj 531 
(DB) • ILR (1954) Hyd 964 (967) (DB) * 
AIR 1949 Pal 91 (93): 26 Pal 614 (DB) * 
AIR 1933 All 15 (16): 54 All 941 (DB) • 
AIR 1932 Mad 126 (127): 55 Mad 106 (DB> 

• (1904) 31 Cal 301 (303) (SB) • ILR 

(1964) 2 Mad 517 (518). (It would 
be open to the parly to go behind the 
valuation adopted in the plaint or in the 
memorandum of appeal and show the real 
value there of.) 

(0) Where the applicant has once valued 
the claim at its market value, or where 
he. having a discretion to value his claim 
in alternative ways, chooses to value his 
claim in a particular way, he cannot, 
thereafter, be allowed to show that such 
value did not represent that real value. 
AIR 1954 Cal 280 (294) (DB) • AIR 1954 


Orissa 114 (115) (DB) * AIR 1923 Mad 125 
(126. 128) (DB) * AIR 1934 Cal 809 (810) 
( DB ) . 

(7) A valuation of the property by the 
plaintiff which is admitted or is not r)l)je' I 
cd to by the defendant, cannot be question 
ed by him subsequcntlv for the purpo.se 
of securing admission of .an appeal to 
the Supreme Court, or of «q)posing an 
application for leave to appeal to the 
Supreme Court. AIR 19.50 Nag 226 (22Sj: 
ILR (1950) Nag 330 (DB) * AIR 1950 Pal 
305 (306) (DB) * AIR 1927 Mad 882 (862) 
(DB) * AIR 1923 Oudh 93 (96): 26 Oudh 
Cns 24 (DB) * AIR 1941 Pat 269 (270): 
20 Pat 459 (SB) * AIR 1955 Punj 144 
(1-141 (DB) • AIR 1068 Delhi 83 (84) 
(DB) » AIR 1962 Orissa 159 (161). 

[But see AIR 19G1 Mad 611 (518): (1962) 

1 .Mad LJ Go (FB). |\’aluation adopted in 
plaint and accepted for appeal by defen- 
dant — Party applying for rerliricatc can 
show higher and real value of subjerl- 
matter — He is not precluded from doing 
so by provi.sions of Section 11. Order 7. 
Rule 1, Order 8, Rule 1, Order 8. Rule 2 
or Order 41. Rule 1 (2), C. P. Code or Sec- 
tion 115 of Evidence Act becau-^i^c statutorj* 
right of appeal cannot be curtailed bv 
erroneous statement as to valuation. S C. 
Pcin. Nos. 7 and 8 of 1958 (Mad.). Over- 
ruled.)] 

(8) Under Article 133 of the Constitution 
the relevant value is not the value of the 
subject-malter of the suit but the value 
of the subject-matter of the dispute. The 
language of Article 133 appears to be 
more appropriate and accurate. AIR 1954 
Cal 289 (292) (DB) • AIR 1958 Cal 189 
(190) (DB) * (1955) 69 Cal WN 681 (683) 
(DB). 

[See AIR 1961 Him Pra 27 (30).] 

(9) Suit for eviction against the tenant 
— Subject-matter of the suit is tenancy 
and not demised properly — Value of sub- 
ject-matter is value of tenancy — Unless 
the tenant’s interest is of value more than 
Rs. 20,000 certificate cannot be granted. 
AIR 1968 Cal 316 (318) (DB). 

(10) The value of the subject-matter in 
a suit for specific performance of a con- 
tract for sale or purchase of property is 
value of properly and not the difTerence 
between actual market price and contract 
price. AIR 1966 Cal 205 (211, 212): ILR 
(»9G6) 1 Cal 237 (FB). 

(11) Question of joint mutavalliship — 
Subject-mutter is incapable of pecuniar)* 
valuation — Question relates to ofTice and 
not wakf-properlics — Petition for leave 
to appeal to Supreme Court is not main- 
tainable. AIR 1966 Mad 313 (314, 315): 
(1965) 2 Mad LJ -182 (DB). 

(12) The expression ‘subject-matter of 
suit,’ refers in a mone)' suit to the amount 
claimed and in a suit relating to property, 
to plaintiffs right or title alleged to have 
been infringed. In a case in which a 
plaintiff has the option to value the relief 
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al any amount such value mav also be 
considered to be the value of the subjcct- 
malter of the suit. AIR 1963 Him Pra 9 
{10 to 12). 

3. Mesne profits, interest and costs after 
dale of suit. — (l) Neither interest nor 
mesne pi'ofils after the date of suit can be 
included for the purpose of ascertaining 
the value of the subiecl-maller of the suit 
under Section 110. AIR 1930 PC 44 (44, 
45): 53 Mad 167: 57 Ind App 56 * AIR 
1916 Mad 985 (989): 39 Mad 843 * AIR 
1954 Cal 289 (293) (DB) * AIR 1937 All 
169 (170): ILR (1937) All 405 (DB). 


prejudice suffered cannot be taken into 
accounl.) 

(3) Where an appeal is sought to be 
hied against a decree allowing a claim for 
money or mesne profits against the appel- 
lant, interest or mesne profits up to the 
dale of the decree should be taken into 
accounl in calculating the value of the 
appeal. But interest or mesne profits after 
the date of the decree cannot be taken 
into account. AIR 1941 Pat 255 (256): 20 
Pal 481 (PB) * AIR 1961 Pal 612 (613): 
30 Pat 438 (DB) ♦ AIR 1926 Bom 265 
(•i65): 50 Bom 160 (DB) * AIR 1918 Mad 
1178 (1178) (DB). 


(2) The costs of the suit ought not to 
be added to (he subject-matter in order to 
bring the valuation up to the appealable 
amount. AIR 1942 Pesli 6 (7) (DB) * AIR 
1941 Pat 255 (258): 20 Pat 481 (FB) * 
(1892) 15 Mad 237 (240) (FB). 

4. Sum actually al stake may not re- 
present tbe true value. — (1) The sum of 
money actually at stake may not represent 
the true value. The proceeding, may, in 
many cases, raise the entire question of 
the contract rebations between the parlies 
and that question may, settled 
one way or the other, affect a 
much greater value, and its determination 
may govern rights and liabilities of a 
value beyond the limits. AIR 1922 PC 257 
(258): 45 Mad 475: 49 Ind App 211. 

5. ^'aluatlon of subjcct-mafter to dispute 
on appeal. — (1) The amount or value of 
the subject-matter in dispute on appeal to 
the Supreme Court must be Rs. 20,000 or 
upwards. Such amount or value is the 
amount or value of the subject-mailer in 
dispute al the date of the decree of llic 
High Court under appeal. AIR 1932 Lah 52u 
(527) (DB) * (1967) 1 SCWR 328 (329;. 
(When the amount or value is Rs. 20.000 
or upwards and the judgment is of reversal 
the appellant is not required to show 
that appeal raises a substantial question 
of law.) * AIR 1964 Mad 314 (317): (1964) 

1 Mad U 7 (DB) * AIR 1964 Tripura 23 
(25). (Value of .^ubject-matlcr in dispute 
in Judicial Commissioner’s Court not 
malerial.) * AIR 1959 All 249 (251): 1058 
All LJ 845 (DB). 

(2) The true test as regards the amount 
or value of the subject-matter in dispute 
on appeal is, what is really al slake in 
the appeal itself. It docs not mean the 
amount or value of Ihe siibjecl-matler of 
all dispute.'^ between the parlies. AIR 19.53 
Cal 509 (512) iDB) * AIR 1966 .Madh Pra 
92 (95): 1905 MPLJ 787. (Application for 
leave to appeal to Supreme Court by pur- 
chaser from mortgagee — Mortgage 
amount less than twenty thousand — Pur- 
chase price of purchaser more than 20 
thousand — It is the value of properly in 
di.'^piUc purchaser of mortgage that must 
be considered.) * AIR 1965 Andli Pra 13 
(10): (1904) ! .\ndh LT 305 (DB|. (Portion 
of subiecl-matter in relation to which no 


(4) Where a suit is decreed by the 
trial Court but dismissed by the High 
Court in appeal and the plaintiff seeks to 
appeal to the Supreme Court, interest 
after the decree of the trial Court cannot 
be taken into accounl in valuing the appeal 
to the Supreme Court. AIR 1942 Mad 
535 (538): ILR (1942) Mad 618 (DB) • 
AIR 1941 Pat 255 (259): 20 Pat 481 (FB). 

(5) Where a suit is decreed by the trial 
Court and dismissed by the High Court on 
appeal, in valuing a proposed appeal by 
the plaintiff to the Supreme Court the 
costs awarded by the trial Court cannot 
be taken into consideration. AIR 1942 
Pesh 6 (7) (DB). 

(6) Suit for compensation on breach of 
contract — Compensation claimed in the 
shape of loss of profits — Necessary 
expenses must be deducted from gro.'^s pro- 
fits for valuation of subject-matter. .4IR 
1965 Andh Pra 13 (16): (1964) I Andh LT 
305 (DB). 

6. Several appeals from a single decree. — 
(I) Where, in a suit to set aside different 
alienations by a Hindu widow, the plain- 
tiff revecsioner obtained a decree in his 
favour’ in the first Court and on separate 
appeals being filed by the alienees, the 
High Court drew up one decree and the 
plaintiff applied for leave to appeal to 
His Majesty in Council, it was held that 
the application must be considered as if a 
separate decree had been passed in each 
appeal, and that, accordingly, leave could 
be granted onb' in those appeals in which 
the subjccl matter was over Rs. 10,000 in 
value. AIR 1919 Mad 275 (275): 42 .Mad 

228 (DB) (1902) 6 Cal WN 41 (42, 43) 
{DB}*» AIR 1916 Mad 943 (944) (DB). 

[But see AIR 1936 All 832 (833): ILR 
(1937) All 105 (DB).] 

(2) A wife sued to set aside several 
alienations in favour of several defendants 
on the ground that they were made by her 
husband when he was of unsound mind 
and under undue infiuence. The High 
Court decreed the suit on appeal. Some 
of the alienees applied for leave to appeal. 
The aggregate value of the properties con- 
veyed to these alienees being above 
Rs. 10,000, the High Court granted leave in 
spite of the fact that the value of the pro- 
perly transferred to each of them was 
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below Rs. 10,000. It was hold bv Ihcir 
Lordships of the Privy Council that leave 
was rightlv Rranted by the IliRh Court in- 
asmuch as there was indeed but one mailer 
in dispute in appeal. AIR 1948 PC 97 
(98): 75 Ind App 153: ILR (1949) Mad ‘Ji\. 

7. ^Or the judgment, decree ar Mnal 
order must involve, directly or indirectly, 
some claim or question to or respecting 
property of like amount or vnluc'\ — (it 
Where the value of the subject-matter of 
the suit in the Court of fust instance or 
the value of llie subject-matter in dispute 
on appeal to tlie Privy Counril is less than 
Rs. 10,000, a certificate can be granted even 
in such a ca.se under the second paragraph 
of the section if the decree or final oriler 
involves some claim or question to or res- 
pecting properly of the amount or value 
of Rs. 10,000 or upwards. AIR 1938 Mad 
352 (353) (SB)*^* AIR 1958 Pal 20 (27, 
AIR 1956 All 348 (.349) (DHi'- AIR 1939 
Mad 742 (743): ILR (1939) Mad 8.38 (DB). 

[See however AIR 1960 Andh Pra 286 
(292): (1961) 1 Andh WR 82 (FB). (In 
execution of a money decree for Rs. 10,000. 
objection to attachment of propertv hav- 
ing failed a suit under Order 21, Rule 63 
C. P. C. was filed — It was decreed in p-iit 
hut on appeal the High Court gave full 
decree — On application under Section 110, 
filed by the decree-holder alleging the pro- 
perty to he worth Rs. 20,000, it was held 
that the subject-matter of suit or of appeal 
Was not properly attached and the decree- 
holder was not entitled to invoke Sec- 
tion no. Para. 2. AIR 1937 All 169 ami 
AIR 1948 All 51 and AIR 1941 Pat 288, 
Dissented from.)] 

(2) The words "some claim or question 

to or respecting properly" must be inter- 
preted to mean "some claim or question 
to or respecting, properly additional to. or 
other than, the actual .subjecl-malter in 
dispute in the appeal. AIR 1956 All 348 
(349) (DB) * AIR 1955 Ilvd 209 (211): ILR 
(1955) Hyd 478 (DB) • AIR 1953 Pal 377 
(378) (DB) ♦ AIK 1953 Raj 36 (37): ILR 
(1951) 1 Raj 832 (DB) * AIR 1916 Mad 
985 (988): 39 Mad 843 (DB) * AIR 1930 
PC 44 (4.5): 55 Mad 167: 57 Ind App 56 
^ AIR 1962 Orissa 154 (156): 28 Cut LT 

159 (DB). (Suit for ejectment barred by 
rent control legislation and dismissed by 
High Court — Total valuation on calcula- 
tion of rent far below Rs. 20,000 — Leave 
to appeal to Supreme Court could not be 
granted.) 

(3) A claim or question to or respecting 
other property cannot be said to be involv- 
ed under this paragraph unless the dC'-rce 
or order has the effect of estopping, either 
by the rule of res judicata or otherwise, 
a party from claiming rights in or agitating 
the same question in respect of such other 
properly. AIR 1932 Mad 125 (128): 55 Mad 
106 (DB) • AIR 1922 Pal 611 (613) (DR) * 
AIR 1923 Cal 451 (452) (DB) * (1907) 31 
Cal 466 (469) (DB). 


[Rut .see 1904 Pun Rc No. 75, p. 255 
(257).] 

(4) A claim or question whi( h is not 

cs.'cnlral or relevant for the decision or is 
loo remote or is in gremio fuluri and may 
ut-Acr materialise cannot be said to be 
involved directly or indirecllv in the decree 
oi Older. AIR 1950 All 242 (244): ILR 

(1951) All 157 (DB) * AIR 1952 Punj 379 
(380) (DB) AIR 1925 PC 159 (160): 52 
Cal 650 (654): 52 Ind App 207 * (1938) 42 
Cal Wi\ 298 (300) (DB) * AIR 1950 Ea.st 
Punj 195 (201) (DB) * (1902) 24 All 236 
(2.38) (DB) AIR 1933 All 8 (10): 54 All 
431 (DB). 

(5) A sues for partition and pos.session 
of his share in family properly. The deri- 
sion in the suit docs not involve a claim 
or (luestion to or respecting the olh‘r 
.shares. AIR 1920 Bom 418 (419): 44 Bom 
104 (107) (DB) * AIR 1957 Him Pra 0 
(11) * AIR 1938 Mad 666 (66G, 067); ILR 
(1038) Mad 923 (DB) * AIR 1944 PC 65 
(66): 71 Ind App 142: ILR (1944) Bom 
745: ILR (1944) Kar (PC) 235. (Implled- 
)v overrules .AIR 1933 All 177 and 3 (]al 
LJ 257.) » AIR 1956 All 321 (322) (DB) * 
(52) AIR 1952 Raj M (12): ILR (1951) 1 
Raj 358 (DB). 

(6) Second p.nragraph «>f this section w:i.s 
intended to apply to c.ascs where the 
subject-mailer of tlie di'-pute was not a 
sum of money or a specific piece of pro- 
perty but was something whicli was incapa- 
ble of a precise or arithmetical valuation 
and which Iherelore, fell outside the ambit 
of the first paragrapli. AIR 1956 Raj 169 
(170): ILR (19561 6 Raj 531 (DB) • AIR 
1953 Pat .377 (378) (DB) * AIR 1968 Delhi 
83 (85) (DB). 

(But see AIR 1957 Orissa 109 (111): ILR 
(1957) Cut 215 (DB).] 

(7) Where tlie prayer in the petition for 
leave is limited to a cerlifiralc under Sec- 
tion 109 (c) the petitioner cannot be 
allowed to stale, at the stage of argument, 
that the appeal fulfils the requirements of 
.second paragraph of this section, particu- 
larly when the petition contains no allega- 
tion as to the value of the property at the 
date of the decree of the High Court. .\IH 
19.53 As.sam 21 (22) (DB). 

(8) Petition under Article 226 question- 
ing validity of Act dismissed — Subjecl- 
matler of dispute cannot be said lo have 
value in terms of money — Held applica- 
tion was not maintainable. (1967) 2 Andh 
WR 135. 

B. Appeal from decree of nfrirmaiiee must 
involve a sub-stanllnl question of law. — (1) 
Where the judgment, decree or final order 
appealed from is one of affirmance, there 
must exist a substantial question of law in 
addition lo the requirements as to value 
mentioned in the first ami second para- 
graphs of the section. AIR 1954 Orissa 
114 (115) (DB) * (1912) 34 .All 455 (403): 
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39 Ind App 156: 15 Oudh Cas 271 (PC) * 
23 All 227 (231): 28 Ind App 11 
(PC) * (1901) 23 All 415 (418, 419); 28 
Ind App 182 (PC) » AIR 1914 Oudh 41 
(42): 16 Oudh Cas 264 (DB) * (1902) 25 
Mad 215 (219): 29 Ind App 38 (PC) * 
AIR 1938 PC 165 (166): 65 Ind App 182: 
ILR (1938) All 601: 32 Sind LR 531 


(2) The alTirmanre of a “decision ' means 
the affirmance of (lie decree and not neccs- 
sarily of the judgment. AIR 1956 Pat 325 
(328): 35 Pat 499 (FB) * AIR 1924 Pat 468 
(470) (DB) * (1903) 25 All 109 (114): 30 
Ind App 35 (PC) * AIR 1935 All 374 (377): 
57 All 873 (FB). 

[Sec however AIR 1951 Punj 313 (316, 
317): ILR (1950) Punj 377 (DB).] 


(3) Where the decree of the Court below 
is affirmed by the decree or final order 
appealed from, the latter will be a decree 
of affirmance even though it is based on 
grounds different from those adopted by 
the lower Court or even where the appeal 
has been dismissed without any hearing 
as for example, for default, non-prosecu 
tion, etc. AIR 1956 Pat 325 (328): 35 Pat 
499 (FB) * AIR 1949 Bom 134 (135) (DB) 

♦ (1903) 25 All 109 (114): 30 Ind App 35 
(PC) ♦ AIR 1933 Pat 703 (704) (SB) * 
AIR 1948 All 375 (381): ILR (1949) Air49 
(DB) * (1898) 20 All 367 (368. 369) (DB) 

* (1912) 16 Ind Cas 486 (486) (DB) (Mad) 

• AIR 1915 All 327 (327) (DB). (Dismis.sal 
for default.) 

[But see (1889) 16 Cal 287 (299).] 

9. Afi’Irniance — Meaning of. — (l) The 
alfirmance must he as regards the subject- 
matter of ihc suit dealt with by the Court 
below. AIR 1927 Pat 379 (381) (DB) * 
AIR 1915 All 327 (327) (DB) * AIR 1936 
Mad 881 (883): ILR (1937) Mad 121 (DB). 


(2) Where (here Is .such nlTirmance of :i 
decree of (he Court below, a reversal or 
variation merely on a matter which is 
not the subject-matter of Ihc suit will not 
take the appellate decree out of the class 
of decrees of affirmance. AIR 1955 All 680 
(682, 683) (DB) * AIR 1944 Mad 269 (271): 
ILR (1944) Mad 890 (DB). 


(3) A varialinn of the lower Court's 
decree in Ihe matler of costs ()r grant or 
extension of time for payment of the 
amount decreed or the correction of an 
error in the lower Court’s decree due to 
oversight docs not prevent (he appellate 
decree from being a decree of affirmance. 
AIR 1953 SC 521 (523): 1954 SCR 506: ILR 
(1954) 1 All 168 * AIR 1956 Mndh B 145 
(150): ILR (1956) Madh B 192 (DB) ♦ 
AIR 1943 All 358 (360): ILR (1943) All 
840 (DB) ♦ AIR 1928 Pat 190 (191) (DB) 
AIR 1927 Pat 379 (381) (DB) * AIR 1956 
Hvd 145 (145): ILR (1956) Hyd 377 (DB) * 
AIR 1901 SC 1795 (1804): (1962) 2 SCR 
452. (^'a^ialion as to costs.) 


(3-.A) Unlike the order of costs which is 
entirely in the di.scretion of the Court, an 
order as to interest under Section 34, forms 
part of the dispute between the parties, and 
if a variation is made in regard to it, 
it is an integral part of Ihe decision or the 
decree and would affect the character 
of the appellate decree. AIR 1961 SC 1795 
(I804I: (1962) 2 SCR 452. 

(3 R) ,\ny variance with reference to 
extraneous matters or on matter conse- 
quential on the final order therein will not 
be sufficient to take the case out of the 
class of orders of affirmance. AIR 1965 
Mad 478 (479. 480): 77 Mad LW 439. (The 
directions as to the disposal of the matter 
bv tlic Appellate Tribunal on the quashing 
arc extraneous to the subject-matter of the 
writ proceedings and relate to the conse- 
quences of the quashing.) 

(3-C) In determining whether the appel- 
late decree passed by the High Court is 
one of affirmance, the appellate decree 
must be considered as a whole in relation 
to the decision of the trial Court similarly 
considered as a whole. That is the pro- 
per approach in applying the test of af- 
firmance. If there is a variation made in 
the appellate decree it is not a decree of 
affirmance and this is not affected either 
by the extent of the variation made or by 
the fact (hat the variation is made in 
favour of the intending appellant and not 
against him. AIR 1961 SC 1795 (1797, 

1801): (1962) 2 SCR 4.52 * AIR 1962 Mad 
490 (492): 75 Mad LW 480 (DB). 

(4) Law prior to AIR 1961 SC 1795 
which must be treated as impliedly over- 
ruled after the S. C. deci.'iion — Where the 
decree of the Court below comprises 
different matters and the decree of the 
High Court affirms the lower Court’s 
decree in respect of some of these matters 
and varies or reverses such decree in res- 
pect of other matters, then, if the pro- 
posed appeal to the Supreme Court is in 
respect of a matter in regard to which Ihc 
lower Court’s decree has been affirmed, the 
case would come within the third para- 
graph of this section and no leave for 
appeal to the Supreme Court can be grant- 
ed unless such appeal involves a substan- 
tial question of law. AIR 1952 All 942 
(951): ILR (1952) 2 All 605 (FB). (AIR 
1946 All 262: ILR (1946) All 328, Overrul- 
ed.) * AIR 1952 Mad 771 (774, 776): H.R 
(1953) Mad 1 (FB) * AIR 1956 Madh 
145 (147): ILR (1956) Madh B 192 (DBj ' 
AIR 1955 Hyd 216 (218): ILR (1955) Hyd 
39 (DB) * Air 1953 Nag 249 (249, 250): 
ILR (1953) Nag 784 (DB) » AIR 1944 Lah 
458 (460): ILR (1945) Lah 242 (FB). (.‘VIH 
1944 Lah 329: ILR (1945) Lah 156 (FB); 
Reconsidered and approved.) * AIR 1935 
Cal 146 (146): 62 Cal 257 (DB). 

[But see AIR 1956 Pat 325 (329. 338. 
3^0): 35 Pal 499 (FB). (AIR 1936 Pat 
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553: 15 Pat 637, Overruled.) * 54 Cal WN 
538 (539) (DB) » AIR 1948 Lah 1 (4) 
(DB) * AIR 1943 Pesh 45 (46) * AIR 1941 
Pat 269 (276): 20 Pat 459 (SB). (AIR 
1936 Pat 553: 15 Pat 637, Overruled.) * 
AIR 1935 Oudh 489 (490): 11 Luck 320 
(DB). (Note: Thes-e cases, alter the deci- 
sion ui .\IR 1961 SC 1795, must be trertlci 
as good law.)] 

(5) Law prior to AIR 1961 SC 1795 

which must be treated as impliedly o\er- 
ruled after the S. C. decision — Where 
the appeal to the Supreme Court invohes 
also the matters in regard to which the 
lower Court's decree has been reversed or 
varied, the third paragraph of this sec- 
tion will not apply and no substantial 

question ul law need be shown to be 
involved in the appeal. .\IR 1952 .\11 942 
(951): ILK (1952) 2 All 605 iFBi * AIR 
1952 Mad 771 (774. 776); ILR il953) .Mad 

1 (FB) « AIR 1950 .Mad 124 (128. 134. 

135): ILR (1950) .Mad 381 (DB) • AIR 1916 
Mad 539 (541, 542): ILR (1947) Mad 6 
(FB). (,\IR 1926 Mad 1024, Overruled.) 

(See however AIR 1957 Punj 117 (1*20. 
121): ILR (1957) Pun] 255 (FB). (AIR 
1951 Punj 313. Overruled. Note : These 
cases, after the decision in AIR 1961 SC 
1795, must be treated as good law.)] 

(6) The plaintiff sues the defendant for 
Rs. 20,000 on a promissory note. The 
lower Court passes a decree in favour of 
the plaintiff for Rs. 8000 disallowing his 
claim for the balance, viz., Rs. 12,000. 
The High Court on appeal varies the decree 
by enhancing the amount decreed lo 
Rs. 9000. The plaintiff wants to appeal to 
the Privy Council on the ground that he 
is entitled lo the balance of the amount 
also viz., Rs. 11,000. The High Courl’.s 
decree cannot be said to be one of affirm- 
ance of the lower Court’s decree. .MR 
1925 PC 60 (60): 51 Ind \pp 319: 51 Cal 
969 • AIR 1941 All 66 (68): ILR (1941) All 
180 (FB) • AIR 1956 Hvd 145 (145): ILR 
(1936) Hyd 377 (DB) * AIR 1932 Nag 118 
(120): 28 Nag LR 142 (DB)».MR 1961 SC 
1795 (1797, 1798, 1802): (1962) 2 SCR 452. 
(8 Cal WN 294, Overruled.) 

(7) Where the appellate Court makes a 
variation in the decision of the trial Court 
^ither because a concession has been made 
in that behalf or the variation has been 
obtained bv parties by consent or a part 
of the subject-matter covered by the decree 
has been withdrawn, such variation does 
not affect the character of the appellate 
decree. Variation or affirmance by the 
sppeal Court should be an act of adiudi- 
cation. AIR 1961 SC 1795 (1804): (1962) 

2 SCR 452. 

(8) The expre.ssion of a different view 
in appeal as to consequences flowing from 
particular adjudication on merits between 
parties in writ petitions cannot make deci- 
sion in appeal one of variance with that 
of Orst Court as required under Article 133 


(1) (c). Thus where Ihc High Court 
quashes the orders of the Tribunal in a 
writ appeal and there is a reference in the 
judgment that all the appeals before the 
Tribunal will get revived, such reference 
will not make the decision in the writ 
appeal one of variance on the ground that 
even the appeals from which no writ 
appeals were filed would get revived. .^iR 
1965 .Mad 478 (479, 480i: 77 Mad LW 439 
(DBi. 

9-.\. Doctrine of merger.. — ) I ) Where 
there arc two orders, one bv the inferior 
authority and the other bv a superior auth- 
ority. passed in an appeal or revision the 
question whether there is a fusion or 
merger ol the two orders by the applica- 
tion of the doctrine of merger depends on 
the nature of the appellate or rcvisional 
order in each case and the scope of the 
statutory provisions conferring the appei- 
laic or revisional jurisdiction. .4IR 1967 
SC 681 (683): il967) 1 SCR 7.32. 

[See also .\1R 1963 .Mad 337: 76 .Mad 
LW 313. (.Appeal — .Merger of lower 
Court's order — .Appeal merely rejected as 
not maintainable — .\o merger.)] 

(2) See also .Notes under Sections 11. 38, 
96. 115 and 148. 

10. ‘‘Involve”. — (1) Where there are 

concurrent finding.*^ of fact and no question 
of law would arise unless the findings of 
fact are also re-opened, no question of 
law can be said to be involved in the 
appeal. (1901) 23 All 94 198) (DB) • 

(1894) 16 All 274 (275. 276) (PC) * (1891) 
18 Cal 23 i30l: 17 Ind App 122 (PC). 

(2) The mere circumstance that a ques- 
tion of law is raised in a case would not 
juslify the inference that the proposed 
appeal involves a substantial question of 
law unless it is necessary lo decide the 
question of law for a proper decision of 
the case. AIR 1950 .Madh B 81 (82) (DB) 

• AIR 1949 .All 6.32 (6.34): 50 Cri L Jour 
958. 

(3) The mere fact that a question of 
law seems lo arise in the appeal is not 
sufficient for granting leave under the sec- 
tion. It mu.sl definitely and clearly arise. 
AIR 1943 Mad 67 (69) (DBj * (1902l 25 
Mad 215 (219, 220): 23 Ind App 38 (PC). 

11. Subslautial quesMon of law. — (1) It 
is not enough if a mere question of law 
Ls involved. U must be a substantial one. 
AIR 1951 Punj 313 (315): ILR (1950) Punj 
377 (DB) ♦ .AIR 1957 All 28 (36) (DB) * 
AIR 1949 Bom 134 (135) (DB) • AIR 1923 
M.ad 30 (31) (DB). 

(2) Proper test for determining whether 
a question of law is substantial would be 
whether it is of general public importance 
or whether it directly and substantially 
affects the rights of the parties. If the 
question is settled bv the highest Court or 
the general principles lo be applied in 
determining the question are well settled 
and there is mere question of applying 
those principles or that the plea raised 
is palpably absurd, the question would not 
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SccUon no — Note 11 (conlO.) 
be a substantial question of law. Thus a 
construction of document of title or of 
document which is the foundation of rights 
of parlies necessarily raises a question of 
law. AIR 1962 SC 1314 (1318): (1962) 

Supp 3 SCK 549. 

(3) The function of the Privy Council 
being on8 to declare Iho law and not to 

^ question of law which has been 
defimlely settled by the Privy Council, the 
Supreme Court or the High Courts or on 
which there is or may be no difference of 
opinion is not substantial question of law. 
AIR 1917 PC 71 (76): 40 Mad 793: 44 Ind 
App 261 AIR 1951 Mad 969 (973): ILR 
(1952) Mad 264 (FB) ♦ AIR 1956 .Madh B 
145 (149): ILR (1956) Madh B 192 (DBj * 
AIR 1952 Madh B 149 (151) (FB) AIR 
1956 Pal 526 (527) (DB). 

(4) Although a point has not been direct- 
ly decided by Courts, if the principles 
Clearly applicable to the case are well 
established, the question is not a substan- 
tial question of law, and the difficulty in 
the application of such principles to the 
case cannot render it substantial. AIR 

Mad 969 (973): ILR (1952) Mad 264 
* AIR 1956 Him Pra 65 (68) * AIR 
PunJ 191 (193) (DB) * AIR 1949 
134 (135) (DB) * AIR 1948 Mad 111 
(DB) * AIR 1964 Him Pra 17 (19). 

The words ‘substantial question of 
law mean a substantial question of law as 
between the parlies in the case involved, 
and not merely a question of general im- 
portance. AIR 1953 SC 521 (523): 1954 
SCR 506: ILR (1954) 1 All 168 * AIR 1951 
Mad 969 (972): ILR (1952) Mad 264 (FB) 

* AIR 1927 PC 110 (110): 2 Luck 93: 54 
Ind App 126 * AIR 1928 PC 172 (173): 55 
Cal 944: 55 Ind App 235. 

(6) The mere appreciation of the efTcct 
of documentary evidence or the meaning of 
entries and terms in a document do not 
raise substantial questions of law. (1895) 

22 Cal 600 (617, 618): 22 Ind App 59 (PC) 

* AIR 1952 Raj 11 (12): ILR (1951) 1 Raj 
358 (DU) * AIR 1928 PC 243 (245): 55 Ind 
App 380 ♦ AIR 1926 Nag 245 (245) (DB) * 
(’28) AIR 1928 All 19 (20) (DB). 

(7) The existence of a custom or the 
nature of a tenure may under proper con- 
ditions involve substantial questions of law. 
AIR 1917 PC 33 (39): 40 Mad 700 (721): 

44 Ind App 147 * AIR 1926 Nag 215 (215. 


1951 
(FB) 

1952 
Bom 
(113) 

( 5 ) 


210 ) 

App 


(DB) * 

195 (PC 
♦ 


1909) 36 Cal 1 (18): 35 Ind 
• AIR 1923 Mad 443 (444) 
(DB) ♦ AIR 1917 Cal 496 (496): 44 Cal 
119 (125, 129). 

(8) A question whether a tcstanientary 
disposition by a Hindu in favour of female 
heir confers on her only a limited estate 
in the absence of evidence that he intend- 
ed to confer on her an absolute interest 
in the properly is a substantial question of 
law. AIR 1954 SC 355 (357): 1955 SCR 
51. 

,9) Questions relating to ordinary items 
of accounting in the taking of accounts 


between a principal and agent do not form 
proper subject-matter for an appeal to Hi.? 

1945 PC 35 (36, 
(38): ILR (1945) Kar (PC) 174. 

(10) Question as to the inclusion or 
exclusion of the ordinary items of account- 
ing in the taking of a partnership account 
do not involve any question of principle 
and are not proper subject-matter for an 

^iajesty in CouneiJ. AIR 

(E?Bf (PC) 10 * AIR 1957 AH 28 (36) 

whether certain items 
should be allowed on one side or other 
m taking accounts of partnership is pure 
question of fact. AIR 1942 PC 61 (62)- 
ILR (1942) Kar (PC) 157. 

(12) When the entirety of the claims of 
one p.'irty against the other was actually 
referred to the arbitrators the question 
whelhcr tbo items of claim which were 
included lalcr for consideration by the 
aibitrators fell within the scope of this 
entirety was more or less a question of 
fart. There was no substantial question of 

)*nvolved. AIR 1968 Cal 391 (394) 

(13) Whether a contract is in the nature 
Oi a wagering contract depends upon the 
facts and circumstances of each case and 
IS largely a question of fact. The princi- 
pIc on wliich an inference of wager can 
be based are well settled and does not 
involve a question of general importance. 
1961 Raj LW 490: ILR (1961) II Raj 735. 

(14) Right of High Court to act in revi- 
sion and to cancel the permission given by 
the lower Court to sue in forma pauperis 
is not a question of public importance and 
therefore, not a .substantial one. AIR 1952 
Vin Pra 31 (32). (AIR 1942 Oudh 422, 

Rcl. on.) 

12. “Court Immediately below”, — (I) 

The tost for determining the right to appeal 
to Supreme Court is not whether the judg- 
ment appealed from is of a Court subordi- 
nate but whether the judgment is of a 
Court immediately below. AIR 1963 SC 
1279 (1287): (1964) I SCR 270. 


(2) A single Judge of the High Court 
hearing cither a proceeding as a Court of 
original jurisdiction or in exercise of appel- 
late jurisdiction is a Court immediately 
below the Division Bench of the same 
High Court which hears an appeal against 
his judgment \indcr Letters Patent. Appeal 
with certificate under Article 133 (1) (a) 
and (b) is therefore competent. (Differ- 
ence in meaning of expressions “Court 
immediately below” and “subordinate 
Court’' explained.). (AIR 1944 Lah 458 
and AIR 1962 Andh Pra 346, Overruled.; 
AIR 1962 Mad 490 (492) (DB). Impliedly 
overruled.). AIR 1963 SC 1279 (1288): 
(1964) 1 SCR 270 * AIR 1963 SC 1322 
(1323): (1961) 1 SCR 475 • 1962 Jab U 
253. 



[The Code of] Civil Procedure, 1908 [S HI — $ 112 N 1] 1181 

1X1. Bar of certain appeals. — [Omitted by the Adaptation of Laws Order 

1950 [26-M950].] 

IIIA. Appeals to Federal Court. — [Omitted by the Federal Court Act XXI 
of 1941, Section 2 [w. e. f. 1-9-1942].] 

112. Savings. — a[(i) Nothing contained in this Code shall be deemed — 

(a) to affect the powers of the Supreme Court under Article 136 or any 

other provision of the Constitution, or 

(b) to interfere with any rules made by the Supreme Court, and for the 

time being in force, for the presentation of appeals to that Court, or 
their conduct before that Court.] 

(2) Nothing herein contained applies to any matter of criminal or admiralty 

or vice-admiralty jurisdiction, or to appeals from orders and decrees of Prize 
Courts. 


[1882, 1877, S. 616; See O. 45.] 

[а] Sub-section (1) was substituted by A. 

SccUuD no (could.) 

13. ^^Judgmeot, decree or final order”. — 
(IJ Order of remand passed by the 
Court where the principles iinally deter- 
mining Ihe substantive rights of the parties 
are laid down is linal within the meaning 
of SecUoii HO. Tlie inure lad tlial the 
implementation of sucli order of remand is 
to be done by the lower Court will not 
militate against its finality. .AIR 1967 .All 
(56): 1966 All LJ 698 (FB). 

(2) High Court in appeal upholding 
award and making it a rule of Court qikI 
directing decree to be prepared in accord- 
ance with it — Order amounts to judg- 
ment or a final order. AIR 1961 Ail 25 
(27): 1963 All LJ 279 (DB). 

\3) Order of High Court in appeal 
selling aside order of trial Court recording 
compromise — Order is neilher “final 
order" nor “Judgment". AIR 1961 All 215 
(254. 200): I960 All LJ 897 (FB). 

(4) References answered by High Court 
under Income-tax Act — Decision on, is 
not Judgment. AIR 1962 Andh Pra 391 
(392): (1962) 1 Andh \VR 184. 

(б) Order on application under Sec. 34, 
Arbitration Act is not Judgment, dei •ree or 
final order. AIR 1961 Mys 98 (100): 38 
Mys LJ 1035 (DB). 

(6) Order dismissing writ petition in 
limine is not a final order. AIR 1968 Puni 
81 (83): 69 Pun LH 93. 

(7) Decision rendered by High Court 
under Section 19 (1) (f) of the Defence of 
India Act 1939 is not decree, judgment or 
final order — Provisions of .Article 133 not 
attracted. AIR 1968 SC 384 (388): (1968) 1 
SCR 372. 

Section 112 — Note 1 

(1) The Supreme Court will not ordinari- 
ly inlerfeie with concurrent findings on 
pure questions of fact and review the evi- 
dence for the third time unless there arc 
exceptional circumstances {ustifying a de- 
parture from this normal practice. AIR 
1956 SC 446 (455): 1956 .SCR .325: 35 Pat 
573 • AIR 1954 SC 743 (745) * AIR I9:)7 


.O., 1950 [26-1-1950]. 


SC 280 (293): 1956 SCR 889: ILR (1957) 
Puiii 819 * AIR 1954 SC 601 (602) * AIR 

1954 SC 579 (oSO): 1955 SCR 86 AIR 

1954 SC 506 (509l: 1955 SCR 467 » AIR 

1953 SC 235 |238): 1953 SCR 789 * AIR 

1951 SC 214 (217): 1951 SCR 332: ILK 
(1952) 2 Cal 91 * AIR 1951 SC 288 (293): 
1951 SCR 534: 30 Pat 931 * AIR 1951 SC 
177 (179): 1951 SCR 277: 30 Pal 673 * AIR 
1968 SC 859 (865): (1968) 2 SCR 211. 

(Calculation of house lax on basis of Car- 
pet area — Question is one of fact.) * AIR 
1967 SC 569 (571): (1967) 1 SCJ 830 * AIR 
1964 SC 818 (821): 1963 Supp 2 SCR 995 
* AIR 1963 SC 1719 (1721): (1964) 2 SCR 
165. (Appeal from award of Industrial 
Tribunal.) * AIR 1903 SC 1756 (1758): 

(1964) 2 SCR 104. (Question whether the 
workman is a protected workman or not 
— Finding of Labour Court will be accepl- 
ed us conclusive.) 

(2) Though an appeal under S. I16-.A. 
Rcpresenlulion of the People Act (1951) is 
an appeal as of right and is open both 
on facts and law, still the practice of the 
Court has uniformly been to give the 
greatest assurance to the a.ssessinent of 
evidence made by the Judge who hears the 
witnesses and watches their demeanour 
and Judges of their credibility in the first 
instance. AIR 1909 SC 395 (399): (1969) 

1 SCJ 786. (Ground of credibility of wit- 
nesses — Appellate Court is ut a disad- 
vantage.) 

(3) Where the findings have been reach- 
ed by the Court below on extraneous con- 
siderations or by violating rules of proce- 
dure or by committing any breach of some 
provision of law, llic Supreme Court will 
interfere with Ihe concurrent findings of 
fact. AIR 1954 SC 601 (602) • AIR 1953 
SC 235 (239): 1953 SCR 789 * AIR 1950 SC 
172 (179): 1950 SCR 391. 

(4) Closure of undertaking within the 

meaning of Section 25-FFF. Industrial Dis- 
putes Act, 1947 — Essence of matter is 

factum of closure by whatever reasons 
motivated — Question regarding closure 
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Section 112 — Note 1 (contd.) 

not considered by industrial tribunal in 
proper manner — Decision set aside by 
Supreme Court. AIR 19G9 SC 90 (98 99)- 
(1969) 1 SCJ 671. 

(5) The question whether from the 
Wajib-ul-arz entries an inference of surreii- 
der or relinqni.shment of a sovereign right 
by Government can be properly drawn is 
not a pure question of fact and therefore, 
the Supreme Court can examine the en- 
tries and consider their true scope and 
legal cflect. AIR 1957 SC 286 (293); 1956 
SCR 889: ILR (1957) PunJ 819. 


(6) W'here the value of the claim in the 
trial Court as well as before the Supreme 
Court is more than Rs. 20,000 and the 
judgment of the High Court under appeal 
has reversed the decree of the trial judge, 
the appellants are entitled to agitate both 
questions of fact and of law in the Sup- 
reme Court. AIR 1958 SC 512 (514); 1959 
SCR 213. 


(7) According to the practice of the Sup- 

reme Court, a point not raised in the 
lower Courts will not ordinarily be allowed 
to be raised before it. AIR 1952 SC 205 
(207): 1952 SCR 775 ♦ AIR 1958 SC 255 

(263): 1958 SCR 895 * AIR 1958 SC 239 

(244): 1958 SCR 1067 » AIR 1955 SC 298 

(302): 1955 SCR 1311 * AIR 1954 SC 263 

(266) » AIR 1954 SC 139 (143): 1954 SCR 
842: ILR (1954) Cut 398 * AIR 1968 SC 
1281 (1292): (1968) 3 SCR 512. (Appellants 
submitting to jurisdiction of revisioiial 
authority under U. P. Sales Tax Act on 
the question of validity of certain provi- 
sions of that Act — They cannot in the 
appeal before Supreme Court raise the 
question of jurisdiction.) * AIR 1967 S(^ 

1131 (1134): (1967) 1 SCR 627 * AIR 1967 
SC 276 (278): 1967 Cri LJ 285: (1966) Supp 
SCR 473 * AIK 1967 SC 844 (846): (1967) 

2 SCR 7 * AIR 1966 SC 605 (613): (1966) 

1 SCR 758 ♦ AIR 1959 SC 488 (490): (1959) 

Supp (1) SCR 922, (Objection as to nu- 
missibilily of evidence — Not allowed.) * 
AIR 1959 SC 135 (138); 1959 SCR 1350. 

(Point conceded in appeal before High 
Court — Cannot be raised in Supreme 
Court.) 

(8) There U nothing to preclude a ques- 
tion, if it is purely one of law, being re- 
opened, although previously abandoned, be- 
fore Ihe Supreme Court with its leave when 
it happens to be one of considerable im- 
portance. AIR 1955 SC 817 (819); (1955) 

2 SCR 541 * AIR 1967 SC 465 (468): 
(1967) 1 SCR 489 . (Question as to rate of 
intere.st payable under Section 28, Land 
Acquisition Act is a pure question of law.) 

♦ AIR 1904 SC 907 (910, 911): (1964) 1 
SCR 495. (Question of limitation raised 
not one purely of law but a mixed ques- 
tion of fact and law — Leave refused.) * 
AIR 1959 SC 559 (502): 1959 Supp (1) SCR 
769. (Plea that by reason of illegality in 
contract of partnership the members can 
have no remedy against each other raise.s 
a pure question of law.) 


• • , t contentions, though not 

specifically urged in. the High Court or in 
the statement of case filed by the appellant 
in the Supreme Court, will still be allowed 
by the Supreme Court to be argued, if they 
are necessarily involved in the question 

subject-matter of the appeal. 
1959 SC 135 (142): 1959 SCR 1350. 

(10) Where the determination of the 
question raised required evidence in regard 
to the same, it would not be Icgtimate to 
allow those questions to be agitated for 
the first time in the Supreme Court AIR 
1958 SC 239 (245): 1958 SCR 1067 


(11) Disputed questions ar© decided on 
basis of affidavits and it is within discre- 
tion of High Court whether to allow a per- 
son who has sworn affidavit before it to 
be cross-examined or not — Exercise of 
discretion by High Court would not be 
lightly interfered with while hearing appeal 
by Special Leave. AIR 1907 SC 295 (300, 
301): 1960 Supp SCR 311. 

(12) Where the respondent’s attitude was 
not bona fide and the main pleas taken by 
him were rejected by th© Courts and the 
ground on which he succeeded was taken 
for the first lime in appeal, the Supreme 
Court ordered the parties to bear their own 
costs throughout. AIR 1958 SC 512 
(518): 1959 SCR 213. 


(13) Where the employer failed to make 
out a claim for deduction of one of the 
items constituting a prior charge substan 
tiallv as a result of th© previous awards 
passed in its favour, the Supreme Court re- 
manded the case to allow the employer an 
opportunity to make out a specific claim 
in respect of that item and lead evidence 
in support of the said claim. AIR 1958 SC 
928 (933). 


(14) New point raised before Supreme 
Court — Question raised one of construc- 
tion of surely bond — All facts on which 
the appellant seeks to rely upon to be 
found only in Ihe order sheet and there 
cannot be any facts outside the record — 
Remand in such a case would serve no 
useful purpose — Further, where the 
respondent also had not contended before 
the lower Court that he had sources other 
than the order sheet to prove his case he 
would not be prejudiced by allowing the 
appellant to raise the question for the first 
lime ill the Supreme Court. AIR 1964 SC 
859 (862): (1964) 2 SCR 152. 


(15) Delay in making application for 
preparation of list under Rule 394 of Rajas- 
than High Court Rules — High Court 
can condone delay in proper cases under 
Older 12, Rule 3 of Supreme Court Rules 
— Order 12, Rule 3 even overrides provi- 
sions of Civil P. C. by virtue of Section 112 
of the Code. ILR (1961) 11 Raj 30. 


(16) The High Court has a discretion in 
proper case to e.vtend the lime even be- 
ond the limit provided by Order 45, R. 7» 
ccnusc of the provisions of Order 12, R. 3 
f the Supreme Court Rules, read with Sec- 
ion 112 of the Code of Civil Procedure. 
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PART VIII 

REFERENCE, REVIEW AND REVISION 


113. Reference to High Court— Subject to sucli conditions and limitations 
as may be prescribed, any Court may state a case and refer the same for the 

it^th°k ' 


“[Provided that where the Court is satisfied that a case pending before it 
involves a question as to the validity of any Act, Ordinance or Regulation or of 

‘ I" •'^ct. Ordinance or Regulation, the determination of 

O^iin" disposal of the case, and is of opinion that such ^ct. 

Ordinance, Regulation or provision is invalid or inoperative, but has not been so 

CourrtheVo*"! subordinate or by the Supreme 

-inH rK ‘ ^ *®d>ng out its opinion and the reasons therefor, 

and refer the same tor the opinion of the High Court. 

‘■^'ogulation- means any Regulation of the 

Act^ lM? regulation as defined in the General Clauses 

Acr. iByy, or in the General Clauses Act of a State.] 

[1882. 1877, S. 617; 1861, S. 28; See Order 46.] 

tS S,''2‘fi) Stmi] (Amendment) Act (24 of 


Section 112 — Note 1 (conid.) 

AIR 1958 Pat 23G (237) (DB) * AIR 195G 
Tripura 20 (21). 

(17) Section 112 reud in conjunction with 

Article 135 ot the Constitution makes it 
Clear that the power of review confernd 
py the Civil P, C. cannot be allowed to 
interfere with the Rules made by the 
Supreme Court. AIR 1951 Punj 43 (44): 

ILR (1951) PuDj 265 (DB). 

(18) Supreme Court Rules (1950) O 12 
Rule 3 and Orders 33 and 45 — Cancella- 
iion of leave to appeal to Supreme Courl 
— Neither review of order nor fresh appli- 
calion for leave is competent. AIR 19G2 
Andh Pra 245 (246): (1962) 1 Andh WR 

SECTION 113 — SYNOPSIS 

1-A. Scope. 


would abate or not. ILR (1963) 2 Puni 
442 (DB). ^ 

1. “Court,” meaning of.— (l) The De- 
puty Conimissioner of Oudh is not a 
Court within the meanin« of Section 113 
AIR 1928 Oudh 485 (485) (DB). 

(2) A Collector hearing an application 
under the Bombay Mamlatdars’ Courts Act 
IS not a “Court” within the meaning of 
this section and rannol state a case for 
the opinion of the Iligli Court. (1912) 14 
lud Cas 782 (783) (DB) (Bom) * 1896 Bom 
PJ 217 (217). 

(3) The Tribunal under U. P. Town Im- 
provement Act VIII of 1919 is a Court wilh- 
in the meaning of Section 113 of the Code 
ot Civil Procedure. AIR 1959 All 513 (514j: 
1^9o9 All LJ 133 (DB). (AIR 1932 Cal 660, 
Rel. on.) 


1. “Courl,” meaoiug of. 

2. Proviso. 

3. New plea aud new case. 

TOPIC INDICATOR 

Case involving question of validity of 
notification. See Note 2. 

Case involving question of interpretation 
of Constitution. See Note 2. 

Reference under Section 18, Land Ac- 
quisition Act. 

»• — (1) A reference under Sec- 

tion 18 of the Land Acquisition Act (1894) 
cannot be equated with a reference under 
Section 113 of Civil P. C., because the 
hos to be made by the Courts below 
under certain specified circumstances eiiii- 
nierated in that section. Therefore 
u ® reference under the Code does 
riot abate, it would have no relevancy 
or deciding as to whether a reference 
under Section 18 of Land Acquisition Act 


(4) Election Commis.sioner under .Madras 
Village Panchayats Act (10 of 1950) is not 
a ‘Court’ and cannot make reference. 19G0 
Andh LT 793: ILR (1961) 1 Andh Pra 531. 

(5) Mun.<^iir not being a Court of appeal 
or revision over a Magistrate any order of 
the Magistrate contrary to law and unsatis- 
factory should be brought to the notice of 
the High Court. AIR 1968 Orissa 82 (84)* 
1968 Cri LJ 646: 34 Cut LT I8I. 

(6) Sections 113 and 115 of the Code 
make it clear that “the Court immediately 
below” in Article 133 (1) of the Constitu- 
tion as well as in Section 110 of the Code 
has reference to the Court only subordi- 

?492)*°DB^ High Court. AIR 1962 Mad 490 

2. Proviso.— ( 1 ) A reference under the 
proviso can only be made as to the vali- 
dity of an Act, Ordinance or Regulation. 
AIR 1953 Hyd 52 (53): ILR (1952) Hyd 
1039 (FB) • AIR 1954 Ra| 233 (234)* ILR 
(1954) 4 Raj 1 (DB) • AIR 1952 Raj 10 
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STATE AMENDMENTS 

Andhra Pradesh 

In the Exijlanation, after the words "any Regulation of the Bengal, Bombay or 
Madras Code ’ insert "or any Regulation of the Madras Code in force, in the State of 

Andhra as it existed ininiediately before the 1st November, 1956.” 

—Andhra A. L. (Second Amendment) Order, 1954 (w. r. e. f. 1-10-1953] 
and Andh. Pra. (Amendment) Order, 1957 [w.r.e.f. 1-11-1956], 

Tamil Nadu^^ 

In the Explanation, after the words "any Regulation of the Bengal, Bombay or 

Madras Code insert the words "or any Regulation of the Madras Code in force in the 

territories specified in the Second Schedule to the Andhra Pradesh and Madras (Altera- 
tion of Boundaries) Act, 1959 (LVI of 1959).” 

— Mad. (Added Territories) A. L. O., 1961 [1-4-1960], 

[a] Jurisdiction of tlie High Court of Madras has now been extended to the Union 
Territory of Pondicherry by the Pondicherry (Administration) Act, 1962 (49 of 


1962) [16-9-1962]. 


Section 113 — Note 2 (contcl.) 

(11): ILR (1951) 1 Raj 308 (DB) * AIR 
1968 Bom 439 (442. 443): 70 Bom LR 100 
(DB). (Important issue of law relating to 
merits of case must arise.) * (1967) 2 Andh 
WR 135 (DB). 

(2) The opinion of the Court cannot be 
sought under this proviso about the vali- 
dity of a notification i.ssued under the pro- 
visions of an Act or its continued exist- 
ence. AIR 1954 Rai 233 (234): ILR (1954) 
4 Raj 1 (DB). 

(3) A reference cannot be made under 
the proviso upon the validity of a custom. 
AIR 1952 Raj 10 (11): ILR (1951) I Haj 
308 (DB). 

(4) The absence of the reference and not 
the form in which tlie lower Court frames 
the question must be considered in order 
to see whether the reference relates to the 
validity of an Act. Ordinance or Regula- 
tion or to a notification. .\IR 1954 Haj 
233 (234): ILR (1954) 4 Raj 1 (DB). 

(5) The proviso requires that the Court 
should also express its opinion on the 
question whether the Act is valid or in- 
valid. If the Court docs not express any 
opinion on the point, the reference would 
not be regarded as properly made. AIR 
1953 Hyd 52 (53): ILH (1952) Hyd 1039 
(FB) • AIR 1968 Mad 412 (413). 

[See also AIR 1968 Bom 439 (443): 70 
Bom LR 100 (DB). (Unwarranted refer- 
ence by Judge questioning jurisdiction of 
District Judge to make an administrative 
order under Section 37. Bombay Civil 
Courts Act, 1869 — Plaintiff appearing by 
counsel to resist reference — Direction to 
referring Judge to pay personally costs of 
plaintilT’s counsel made.)] 

(0) An opinion is to be sought when the 
Court itself feels some doubts about the 
question and not when the Court has form- 
ed an opinion and acted upon it and that 
oninion is disagreed with by another Court. 
AIR 1959 All 059 (059): 1959 All LJ 592 

(DB). 

(7) The fnd that the decree in the -suit 
is suhjccl to appeal and hence a rcfcrcmc 


will not lie under Order 46, Rule 1 will not 
bar a reference in a rase which is strictly 
covered by this proviso. .AIR 1954 Him 
Pra 23 (24) • AIR 1954 Raj 233 (234): ILR 
(1954) 4 Raj 1 (DB). 

(8) Wlicrc the specific remedy under this 
section or Article 228 of the Constitution 
is open to a parly, the High Court should 
not interfere under its extra-ordinary juris- 
diction under .Article 226 of the Constilu 
tion. ILR (1953) 3 Raj 1025 (1027) (DB). 

(9) The question conlemplaled by the 
proviso to Section 113 is as to the validity 
of an Act or a provision in it while Arti- 
cle 228 of (he Constitution has in view a 
question as to the interpretation of the 
Constitution. A question maj', however, 
come within the proviso as also Arti- 
cle 228, as where the validity of a provi- 
sion in an Act is challenged on the ground 
that it contravenes an article of the Con- 
stitution. AIR 1958 SC 293 (295): 1958 SCR 
1150: ILR (1958) 1 All 506. 

[See also AIR 1968 Pat 414 (414). (Ques- 
tion involving interpretation of Consti- 
tution — Application under Section 24, 
C. P. C. and Article 228 of Constitution 
found to be premature — Recourse to Sec- 
tion 113, C. P. C. Is open to Court and 
parties.)] 

(10) The object of the proviso seems to 
be that the Acts of legislature should be 
interpreted by the highest Tribunal in tlie 
Stale. AIR 1957 Andh Pra 567 (568): 1957 
Cri L Jour 1066. 

3. New plea aud uew case. — (1) New 
plea of estoppel by acquiescence cannot be 
taken in reference. (1964) 15 STC 335 

(.All). (Reference under Section 11 (1) of 
U. P. Sale.« Tax Act, 15 of 1948.) 

(2) Where a case is slated and a ques- 
tion is referred by subordinate Tribunal to 
the High Court for decision and a new as- 
pect of law touching that question has 
arisen subsequent to such reference. The 
High Court is justified in answering Uiaj 
quc.slion with reference to the 
of law provided it will not require the 
veslignlion of and finding on any facts 
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114. Review.— Subject as aforesaid, any person considering himself aggriev- 

(a) by a decree or order from which an appeal is allowed by this Code 

but from which no appeal has been preferred, 

(b) by a decree or order from which no appeal is allowed by this Code 
or 


(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court which passed the’ decree or 
made tlie order, and the Court may make such order thereon as it thinks fit 

\^ 2 . 1877, S. 623; 1859, S. 376; See O. 47.] 


Sccllon 113 — Note 3 (contd.) 

side IIkjsc ill tin- sljiU'inonl <il the ciisc he- 
IIiKli CduiJ. .\H{ 1%7 CM 

ij ' '? •‘^ft- -'■{79 |DH|. iinder 

uengal l-nuin.-e (Sales Tax) Act (li nl 1911,, 
Sechon 21 ( 1 i.i 


SECIIO.N 114 — SV.NOPSLS 

1. Scope. 

2. “May apply to the Court which passed 

the decree etc.” 

3. Powers of the Court of review. 

lOPIC I.NDICAIOU 

OetTce in Lelleis PalenI Appeal. .See 
Xole 1. 

Order in proceedings under .Artiele 220 
of Ihc Con.stilution. See Nolo 1. 

fteeall oj tnanile.sllv erroneous or invalid 
order. Sec Nole 1, 

Rcsloialion proeee<ling.s and review. See 
N'dc 1. 

KevieW’ ol award under Land Aeciuisilion 
Act. See Nole I. 


1» Seopc. ( 1 ) Set lion 114 applies to 
( ecree.s in appeals under llic Letters PalenI 
Ain 1927 horn '232 (233) * 1957 MPLJ 811 
M4) iDB) * AIH 19.53 Punj 100 (107): 
ILH (19.)3) Punj 379 (DB) ^ AIH 1917 
Mad b,0 (0701: 40 Mad 051 (DB) 

[But see (1901) 1 All L .lour .509 (511/ 

AIR 1931 All 242 (249): 53 All ,5.35 (FB).] 

, (2) A review lies against an order relus- 
mg an appIUallon for leave to sue as a 
pauper. AIR 19,56 Hyd 41 (42); ILR (1950) 
If.Vd 143 (DBI. 

(3) The company law* docs not ulTcet the 
power oi review whieh is otherwise vested 
m a (.ourt. AIH 1937 Lah 82 (83). 

(4) Where an application for review of 
a preliminary decree wa.s not disposed of 
on merits, it w'as held that a frc.sh ap- 
phcalion for review could be rnainlaiiiccl. 
AIR 1957 Andh Pra 981 (987) (DB). 

i6) The High Court does possess the 
power to recall and correct an invalid or 
manifestly erroneous order passed bv it in 
®^orcisc of i(s jurisdiction under .\ili* 
tie 226 in respect of the enloreemonl or 
vindieoHon of civil righl.s. This power is 
oenv'cd not from Section 114 and Order 47 
hut from Section 151 of the Code. The 
RRneved party is entitled to choose bo- 
iwceii coming to the original Court under 

rs'Jn. ? “P aPPL*al. and its 

ngni to adopt the course if chooses ran- 

IVol, 2.] 3 A. M. 75 


nol be abridged. .\!R 1900 .Ml l.TJ iI.iIk 
1.51): 1959 All IJ 798. 

‘♦►I 1 lie Wfu'ds •appc.-il allowed bv Ibis 
Code' in Sec lion 111, C. P. r;(,(le do nol 
n- er lo ibe appeal the jiidgnienl in wlni h 
is scjuglil to be re\'ie\ved. The reciiiireinenl 
ol Clause.s ja) and (h) o| .Section 114 is 
that that prospective ai)pi*al is one which 
is alb, Wed by the Code (but m/l tireferred). 
or one w'bicb is not allowed bv the Cotie. 
Wliat is really to |)e seen lor (he applica- 
tion of Section 111 is wliellier (lie decree 
Ol i)r<lcr w'hieli lollowed Ibe jndgmeni was 
or was nol appealable under Ibe Code. If 
il was. llio acldilional condili/in re(|uired to 
be lullilled was lliat no appeal should ae* 
tuallv have been preferred. AIR 1901 All 
381 (.383. 385): 1901 All LJ 172 (FBi. 

[See also 1967 Cur LJ 234 (240): 1967 
Pun LJ 140. (Ca.se umler Punjab reiiancv 
\el Section 82.)] 

(7) In eon.sideiing the question whether 

or nol review lies under Section 114 a 
reference to the jurisdiction in exercise of 
wliich the judgment sought lo be review- 
eii is made is not relevant. That juris'Pe 
lion may /)r may not have been derived 
troni (be Code. AIR 1901 All 381 (.383, 

.385): 1901 All LI 172 (FB). 

(8) I'iiough the power to review \s given 

to every Court under Section 114 and Sec- 
tion 47, C. P. C., this is not any special 
power. The pow’er is exercised -bv llie 
Court where it has juri.sdietiuii whelher 
an original or appellate (including 
.second appellate jurisdiction) to deal with 
Ihc mailer. AIR 1908 Rnj 170 (181 

1968 Raj LW 190 (DB) • AIR 1961 All .381 
(.383, 386): 1901 All LJ 172 (FB). (Where, 
therefore, no appeal has been preferred, 
a decision given by the High Court in 
a special appeal is open to review.) 

(9) Kerala Agriculturists Debt Relief Act 

(31 of 1958), (as amended by .Act 2 of 
1961), Section 22 (2) (a) — ' Applicalitm 

under — Court could review ils decision 
under Section 114, C, P. C. (1963) 1 Ker 
LR 44 (4(M. 

(10) Review is a remedy to he sought for 
and applied under special circunislanrcs. 
Tiic jiiri.sdiction or power to review can- 
not bo assumed or imported in the absenie 
of any specific provision therefor or of even 
indication of the conditions for the exer- 
cise of it. air 1953 .\Ivs 1.50 (159): 32 Mvs 
LJ 12 (FB) ’ AIH 1960 ,VI| 26 (32): ILR 
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(1965) I All 739 (D13). (Power ol review 
must be specificallv granted by statute.) * 
(1962-63) 23 FJR 453 (455) (Piin.j). (Em- 
ployees' lusurance Court has no power of 
review.) 

[See also 1967 Cur LJ 151 (155) (Punj). 
(Deputy commissioner held not to have 
power to review as it wa.<> not conferred 
on him by any provision of Punjab Gram- 
paiichayat Act.)] 

[See however 1966 Ker LT 290 (291): 
1906 Ker LJ 454. (Original order passed 
by the Director of Public Instruction in 
violation of natural justice — Director of 
Public Instruction had no power to hear 
appeal Iroui his order — If these contjti- 
tions are correct a review application may 
be maintainable.)] 

(11) Order refusing leave to file Letters 
Patent Appeal — Review lies. AIR 1963 
Andh Pra 18 (20): (1962) 2 Andh VVR 328. 

(12) In a proper case an application for 
review would lie from an order passed in 
proceedings under Article 226 of the Con- 
stitution. The procedure will be such as 
is laid down in C. P. C. or the Rules fram- 
ed by the High Court. AIR 1962 Cal 346 
(348) * AIR 1960 Mad 177 (178, 179): 73 
Mad LW 16. (Review granted as necessitat- 
ed by special circumstances due to 
change in law in exercise of inherent 
powers — It was not strictly speaking a 
review within Order 47, Rule 1.) 

U3) When a Court exercise its powers 
of review under Section 114 and Section 47 
it acts in the exercise of the same jurisdic- 
tion in which it has passed its previous 
order or judgment under review. AIR 1968 
Raj 179 (I8I): 1968 Raj LW 190 (DB). 

(14) The fact that a person is given a 
right under Section 232 of Andhra Gram- 
panchayat Act (2 of 1964) to move tlic 
Government to call for records and exa- 
mine the Orders passed by authorities speci- 
fied in Clauses (b), (c) and (e) docs not 
necessarily confer any right on him to have 
the orders reviewed. (1968) I Andh WR 
278 (283) (DB). 

(15) The provisions of C. P. C. relating 
to review are not applicable to the exer- 
cise of the power of review by Revenue 
Officers under Section 82 of the Punjab 
Tenancy Act. In the absence of any rules 
and any statutory provisions the general 
principles for exercise of review of jurisdic- 
tion will apply to proceedings for review 
by Revenue Officers. 1967 Cur LJ 234 
(240): 1967 Pun LJ 140. 

(16) An award under the Land Acquisi- 
tion Act Us amended in 1921 is deemed lo 
be a decree. The provisions of review lo 
the extent it is allowed by the Civil Proce- 
dure Code will be applicable us a review 
is nol prohibiled by the Land Acquisition 
Act (1906) 1 Mad LJ 302 (304): 79 Mad 
LW 132. 

il7) An order cancelling a certificate to 
file an appeal to the Supremo Courl Ls 


passed under Order 12. Rule 3 of the Sup- 
reme Court rules (he High Court cannot re- 
view the order as the Supreme Court rule.s 
do not permit such a course. Section 114 
of C. P. C. does not apply to such a case 
by virtue of Section 112 and Section 4, 
C. P. C. AIR 1962 Andh Pra 245 (240): 
(1962) 1 Andh WR 24 (25) (DB). 

(18) There cannot be inherent power, 
in all quasi-judicial tribunals to vary on 
the merits all quasi-judicial orders without 
regard lo time and without adverting to the 
nature of the error or infirmity attaching 
to those orders. Such a proposition might 
come into conflict with the settled rule 
which attaches finality to orders. Correc- 
tion of accidental slips or omissions or 
clerical or arithmetical mistakes or mis 
takes inadvertently made might well fall 
within the inherent power of Courts and 
quasi-judicial tribunals. AIR 1963 Punj 
92 (94, 95): 64 Punj LR 884. 

(19) Revisional and appellate powers — 
Directed at correcting errors of inferior 
Court — Power of Review — Directed to- 
wards correction of its own errors — Re- 
view can be made not only when there 
is error on the face of the record but 
also where new evidence has been dis- 
covered. Powers under S. 21 S. T. Act are 
akin to the power of review. (1968) 22 
STC 26 (39) (DB) (All). 


(20) A resloralion proceeding and an ap- 
plication for review are essentially diffe- 
rent. A review application cannot be con- 
sidered in a broader sense to include res- 
toration application. AIR 1964 Orissa 205 
(209): ILR (1963) Cut 723. 

(21) There can be a review of only a 
part of judgment — Order refusing leave 
to file letters patent appeal is only a 
part ol the judgment of the second ap- 
pellate Court. The judgment as a whole 
may be subject lo review. AIR 1969 Mad 
227 (231). 

(22) Where an error is discovered bv 
way of a wrong recital in the judgment by 
the parly concerned, he may file an ap- 
plication for review for rectifying the error. 
1968 Pat LJR 529 (532): 1959 BLJR 662 


(DB). 

2. "May apply to the Court which passed 
Ihc decree etc.” — (1) Lower Court hold- 

ing that Section 7 (iv) (c) Court-fee’s 
\ct applies to the case— Judicial Commis- 
doner coming to the same finding — Poll- 
tion lo the Lower Court to review its find- 
ing — Petition in cfTecl, is of review* ol 
judgment of Judicial Commissioner which 
final — Lower Courl not competent lo 
mterlain such petition. AIR 1968 Manipur 

1 (2). 

(2) The power lo review a prior order 

is principally the power vested “JJ' 

:er lo review an order P^viouslV made 

by himself and not bv anybody else. Ain 
1907 Bom 356 (360): 68 Bom LR 474 (DBL 

(3) Under Section 114, C. P- C- 
Coiiii can act only on an application 
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Court may call for the record of any case which 
has been decided by any Court subordinate to such High Court and in which no 
appeal lies thereto, and if such Subordinate Court appears 

(a) to have exercised a jurisdiction not vested in it by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally or with material 

irregularit)-, 

the High Court may make such order in the case as it thinks fit. 

lb61, S. 35. See also S. 224 of the Government of India 

Act of 1935.] 


Section 114 — Note 2 (confd,) 

Ai*D parly and iu>t siio molu. 

355 (3(iUK 68 Bom LR 474 


(4) Power of review wliich the Board 
of Revenue had, stood transferred under 
oection 4 of the Revenue Appellate Tribu- 
nal Act to the Revenue appellate Tribunal 
on the abolition of the Board of Revenue 
~ Application for review prosecuted to the 
poard of Revenue before its abolition pend- 
ing can be decided bv the Revenue Ap- 

Tribunal. (1962) 40 Mys LJ 986 
(Vey) (DB) , 

(6) High Court dismissing revision ap- 
plication against appellate Order of Dis- 
trict Judge — Appellate order merges with 
the order dismissing revision — Appellate 
order cannot be reviewed by District Judge. 
1967 Raj LW 548. 

3, powers of the Court of review. — (i) 

Where, in a case under Lund Acquisition 
k j error in awarding compensation 
had been introduced only by reference to 
something held in another case extraneous 
to the present record, and the {udgment 
was substituted by an entirely new judg- 
ment passed in review because the Tribu- 
nal was dissatisfied willi its previous iiide- 
ment. 

Held, that assuming that Tribunal had 
jurisdiction to review ils own order, it bad 
in this case travelled outside the limits of 
Its jurisdiction and powers under Sec 114 
or Order 47, Rule 1, C. P. Code, The order 

I * i*. 1 review application was, therefore, 

liable to be set aside. AIR 1959 All 214 
(216): 1958 All LJ 768 (DB). 

SECTION 116 — SYNOPSIS 

1. Scope of the section. 

2. “May call for the record." 

3. “Any case which has been decided." 

4. Inlerlocutory orders. 

5. *'Strbordinate Court." 

6. And in which no appeal lies there- 
to* 

7. Other remedy open. 

8. Jurisdiction. 

9. Exercised a Jurlsdlcllon not vested 
In It by law." 

10. “Palled to exercise a Jurisdiction so 
^vested." 

11* Exercise of Jurlsdlcllon Illegally or 
with material Irregularity. 

12. Error of law or fact. 


13. Error of procedure. 

14. Wrong decision of lower Appellate 

Court as to the Jurisdiction of the 

trial Court. 

15. "May make such order In the case 

as It thinks tit." 

16. Laches In making the application. 

17. Application In revision treated as ap- 

peal. 

18. Appeal treated as an application In 

revision. 

10. Revision In cases of discretionary 

and final orders. 

20. Orders under Sections 162 and 163. 

21. Orders under Section 73. 

22. Orders In claim coses. 

23. Orders setting aside or refusing to 

set aside sales. 

24. Orders under Order 33, 

25. Decisions as to court-fee, whether 

revisable. 

26. High Court’s revislonal powers 

under other Acts. 

27. Appeal and review. 

1. Scope of the section. — (I) Section 
empowers the High Court, in cases where 
no appeal lies, to satisfy itself on three 
matters: (a) that the order made bv the 
Subordinate Court is within its jurisdic- 
tion; (b) that the case is one in which 
the Court ought to exercise its jurisdic- 
tion (cl that in exercising the jurisdiction 
the Court has not acted illegally, that is. 
in brcacli of some provision of law oi 
with material irregularity that is bv 
committing some error of procedure in 
the course of the trial which is material 
in that it may have affected the ultimate 
decision. AIR 1959 SC 492 (496, 497. 498): 
(1959) Supp (1) SCR 733 • AIR 1962 Cai 
597 (600) (DB). 

(2) Where the conditions in the sec- 

tion are not satisfied the High Court can- 
not interfere on the ground of ex- 
pediency. AIR 1956 Raj 113 (116): ILR 
(1950) 6 Raj 388 • AIR 1958 Raj 287 
(291): ILR (1958) 8 Raj 113 • AIR 1957 
All 450 (451) (DB) • AIR 1957 Mad 207 
(209) • 1952 Rai LW 174 (176) • AIR 

1947 Bom 462 (463): ILR (1947) Bom 
461 (DB) • AIR 1936 Oudh 22 (24): 11 

Luck 629 (FB) • (1962) 3 Guj LR 529 ♦ 
AIR 1959 J and K 122 (123). 

(3) It is not proper for the High Court 
to entertain un appeal in the guise of a 
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revision. .AIR 1965 SC 23 (28): 1953 SCR 
135 ♦ .AIK 1963 Raj 90 (91): ILR (1962) 
2 Raj G08 (DB) * 1908 Cri LJ 988 (991): 
70 Pun LH (D) 142. 

(4) The mainlainabilitv of a revision 
application i.s nol alTected by the fact 
(hat the grounds arc so couched as if they 
are ert)iinds of appeal and not grounds 
of revision. Il is the substance of the 
allaik witli wliich the Court is concerned 
and wlicre the main ground of attack 
is ilial the order in question is illegal 
and untenable the Court will not stay 
its hand because of the fact that the revi- 
sion petition was initially drafted as an 
appeal. AIR 19G7 Funj 241 (244). 

(6) T!ic powers under this section are 
intended to be exercised with a view 
to subserve and not to defeat the ends 
of justice. AIR 1964 Trav-Co 178 (184): 
ILR (1963) Trav-Co 1170 (FB) * 1967 
All L .lour 63 (55) * AIR 1948 All 244 
f262t: 11. R (1947) All 812 (FB) ♦ (1956) 
G9 .Mad L\V 246 (248) * AIR 1969 Mvs 
77 (77): (1968) 2 Mys LJ 200 ♦ (1968) 

2 Mad L.I 164: 81 Mad LW 64 * ILR 
(1964) Mvs 314 • AIR 1964 Pat 542 (543) 
(UB). 

[Sec al.so AIR 1964 Pat 509 (510). 
(Filing of award into Court — Notice of, 
not served i*n opposite party — K.\ 

parte de< ree on award is without jurisdic- 
tion -- Remedy of opposite parly is not 
under Order 9. Rule 13 or by way of 
appeal under Section 17 .Arbitration Act 
— Court wrongly setting it aside under 
Order 9. Rule 13 and not in exercise of 
its inherent power — High Court would 
not be ju.stilicd in interfering in revi- 
sion.)! 

(6) Powers under Section 115 arc dis- 
cretionary where the order passed is 
just and not without jurisdiction, the 
High Court will nol interfere. 1961 All 
LJ 399. (Execution sale through auc- 
tioneer — Auctioneer bv agreement en- 
titled to one per cent commission on sale 
price — Sale set aside — Auctioneer is 
not enlillcd to anv commission — Court 
alh)wing onlv actual expenses of holding 

— Order is not without iurisdiclion.) 

• 1964 All WR (HO 577. (Even though 
the Court should not ordinarily review 
and modifv the order of his predecessor, 
in suitable circumstances High Court will 
not inlerfere wilh the order passed on 
review.) * AIR 1960 All 730 (732): 1960 
All LJ 220. (Allhough a mistake com- 
mitted bv a parly does not confer juris- 
diction on a Court, that circumstance has 
to he taken info consideration in decid- 
ing whether the High Court should Inter- 
f(M*e in revision or not.) • AIR 1959 All 
4G3 (165): 1959 All LJ 536 (DB). 

(7) Order on appeal under Section 17 
of Payment of Wnge.s Act — Though 
revision under tlio section lies, il is nol 
M.s a matter of right and the order can 
be cliallenged bv writ petition. AIR 


1967 Andh Pra 370 (376): (1966) 2 Andh 
WR 65 * 1969 Lab IC 609 (610j: 1968 All 
LJ 510 (DB). (Illegal orders of Aulhorily 
under Payment of Waae.s Act — Remedy 
by way of revision under Section 115, 
Civil P. C., is nol such a remedy as to 
oust the jurisdiction of High Court to 
issue a writ.) 

(8) Where, substantial justice has 
been rendered by the order of the lower 
Court, the Higli Court will nol interfere 
in revision notwith.slanding the fact that 
the reasons for the order are not correct. 
AIR 1955 Cal 448 (450) (DB) * 1957 

Andh LT 332 (335) • (1957) 59 Pun LR 
449 (450) * AIR 1955 Hvd 255 (256): 

ILR (19.55) Hvd 602 (DB) * AIR 1952 
Assam 46 (46): ILR (1951) 3 Assam 43 
(DB) * AIR 1949 All 606 (608): ILR 

(1950) All 58 (DB) ♦ AIR 1908 Delhi 
104 (107) * AIR 1968 Pat 181 (184) • 

(1908) 2 Mad LJ 164: 81 Mad LW 64 * 
AIR 1965 .Mvs 313 (315): (1965) 1 Mys 
LJ 232. (Even (hough the order suffers 
from an illegalitv or irregularity.) * AIR 
1965 Punj 331 (333): 67 Pun LR 477 • 
AIR 1963 Kcr 51 (51, 52): 1962 Kor LT 
319. (No interference if decree is found 
to be correct.) * AIR 1962 Punj 470 
(473): 1962 Cur LJ 316. (Objection to 
territorial jurisdiction taken at early 

stage but failure of justice not proved — 
Ol)ie« lion cannot be allowed bv revisional 
Courl.) * AIR 1962 Punj 168 (170). 

(Leave to defend granted upon furnishing 
security — Order nol disclosing grave 
injuslice or irreparable injury but sub- 

sfanlial justice — Revisional powers will 
not he invoked bv Higli Courl, merely 
beraii.sc, il would nol itself have iin- 
pfrsed terms.)* AIR 1962 Raj 12 (18): 

ILR (1961) 11 Raj 76. 

(9) The High Court cannot in the cxer- 
ci.se of its revisional powers under this 
section attack findings of fact of the 
sulxirdinale Courl or substitute its own 
appreciation of evidence for that of the 
primary Court. AIR 1953 Trav-Co 535 
(.536); ILR (1953) Trav-Co 729 (FB) * 
ILR (1959) Bom 2.38 (241) * 19.57 All L 

Jour 544 (.547) * 1957 Andh LT ,399 (401) 

• 19,58 Andh LT 157 (160) * AIR 1958 

Andh Pra 427 (435) (DB) * AIR 1958 

Andh Pra 371 (375); ILR (19.58) Andh 

Pra 421 (DB) * AIR 1957 Mad 630 (6.30. 
631) * 1957-1 Mad L Jour 158 (159) * 
AIR 1957 Raj 11 (14): ILR (1956) 6 Raj 
926 (DB) * AIR 19.52 M.ad .323 (328): ILR 
(19,52) Mad 741 (FB) * AIR 1951 Madh 
B 118 (119. 120) (FB) * AIR 1956 All 
.377 (381) (DB) * AIR 19.56 Bom 607 
(608) * 1956 Andh WR 1079 (1080) • 

AIR 19.35 Mnd 246 (247) * AIR 1936 Nag 
140 (143): ILR (1936) Nag 188 • AIR 
1967 SC 18.53 (1857): (1967) 3 SCR 343. 
(Concurrent finding of trial Court a.s well 
as appellate Court.) * (1968) 2 SC\VR 
424. (Il is immaterial whether the trial 
Court aiui the appellate Court had con- 
cnrretl or differed in their ^^^'^bisions.l 
AIR 1969 SC 579 (583); (1968) 2 SCWR 
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448. fRcvisInn under Section 392. M. B. 
Municipal Corporation Act — Even if 
powers of Iliffh Court under that sec- 
tion arc wider than under Section tl.S 
Civil P. C., thev do not extend to deter- 
mine (luestions of fact.) * AIR 1966 SC 
la3 (ir)5. l.'if)): (1966) 1 SCR 102 * AIR 

1964 SC 1336 (1338. 13,39): (1964) 3 SCR 

IQ.S * AIR 1969 Mad 5 (8): 81 Mad LW 
too • AIR 1969 Manipur 29 (.30) * AIR 
1969 Orissa 140 (142) • AIR 1969 Orissa 
63 (6.3): .34 Cul LT 1258. (Finding that 

sale 1)1 o« lamation was not published at 
the site.) * (1968) 9 Guj LR 1087 * (1968) 

1 Mvs L,r .V>: 13 haw Rep .53 * (1968) 

70 Pun I.R 10.53: 1968 Cur LJ 935 • 

(1968) 70 Pun LR 649 * (1968) 70 Pun 
I.R 118: ILR (1968) 1 Puni 550 • 1968 
Raj lAV 3.58 • AIR 1967 Cal 185 (187) • 
AIR 1967 Delhi 61 (62): 69 Pun LR (D) 
29 (DR) • AIR 1967 Ker 181 (182): 1966 
Ker LT 891. (Concurrent flndini; regard- 
inc quantum of maintenance.) * 1967 
KLR 600 (602) • AIR 1967 Mad 306 

(310): (1966) 2 Mad L,I 538. (Finding of 
fact can bo reviewed bv Court of revi- 
sion on limited grounds.) • AIR 1967 

Mad 293 (294): (1966) 2 Mad LJ 340 * 

AIR 1966 All 217 (248): 1965 All LJ 

1182. (Creditor living in Lahore held to 
be displaced person — Finding is one 
of fact.) • 1966 All LJ 765: 1966 All WR 
(IIC) 470 • 1966 All LJ 308: 1966 All WR 

(IlC) 10. (High Court cannot enter into 

facts.) * AIR 1966 Cal 213 (213): 09 Cal 
WN 416 ♦ AIR 1966 Him Pra 48 (49) • 
(1966) I Mad LJ 130: 79 Mad LW 133 • 
AIR 1966 OrLssa 66 (70): 32 Cut LT 194. 
(Presumption of fact — Question of its 
rebuttal is also a question of fact.) • 
AIR 1966 Orissa 41 (42): 31 Cut 
LT 1002. (Whether there was suffi- 
cient cause under Order 9. Rule 13 i.s 
pure question of fact.) • AIR 1966 Orissa 
24 (26): 31 Cut TJ 769 * AIR 1966 Pat 
263 (265); 1966 BLJR 283 (DB) • (1966) 
98 Pun LR (D) 117 • 1965 All LJ 363: 

190.5 All WR (IIC) 299. (Finding with re- 
gard to determination of profits from the 
land mortgaged usufructuarilv. is a pure 
finding of fact.) • (1965) 69 Cal WN 
346. (Questions of disputed facts — Ques- 
tions cannot be decided in revision.) • 
AIR 1965 Mvs 1.56 (161): (1965) 1 Law 

Rep .504 * AIR 1965 Mvs 12 (14): (1964) 

1 "Mvs LJ 114 • .AIR 1965 On 221 (222): 
32 Cut LT 399 • AIR 1965 Orissa 180 
(183): 1965 (2) Cri LJ 525: 31 Cut LT 
1036 • AIR 1965 Pal 509 (510) • AIR 

1965 Pal .367 (307. 308) • (1965) 67 

Pnn LR 974: 1965 Cur LJ 638 • AIR 
1964 All 477 (480): 1964 All LJ 15 (DB). 
(Queslion whether there is a dispute or 
not is a question of fact.) ♦ AIR 1964 All 
246 (247. 248): 1963 All LJ 112. (Con- 
current finding on question whether arbi- 
trator was giiiltv of misconduct.) • AIR 
1964 Guj 122 (125): (1964) 5 Gu| LR 

515. (Concurrent finding.s of fact — No 
interference.) • (1964) 5 Gu| LR 941 • 


1964 Ker LT 616: 1964 Ker LJ 407. (Con- 
current finding of fact ) • AIR 1964 .Mad 
2.38 (2.39): (1964) 1 .Mad LJ 60 ♦ (1964) 

2 .MafI LJ 147. (Finding as to bona fide 
requirement.) » AIR 1961 .Mvs 179 (180). 

(196.3) 2 .Mvs LJ 416. (Concurrent finding 

of fart.) * (1964) 1 Mvs LJ 8 * AIR 196.3 
Him Pra 9 (12) • AIR 1963 J and K 59 
(60): 1963 Ker LJ 133 • (1963) 1 Kei 

LR .56 (58) * (1963) 29 Cut LT 495: ILR 
(1963) Cut 709 • 1063 Ra| LW .3.58: ILR 

(106.3) 13 Raj 659. (Finding as lo 
standard rent.) * AIR 1961 Assam 154 
(1.56): (1962) 2 l.ab LJ 211 (DBl. (Ques- 
tion as to interpretation of notification — 
No inlerfererne in ab.scnce of patent 
mistake of l;iw nr error tif jurisdirtinn.) 

• (1962) .3 Giii LR 182. (Finding of fact 

bv Ct)ur( below — Nothing bevond bare 
word of plaintiff in support of finding 
— High Court will not interfere in revi- 
sion.) • (1962) 1 Mad LJ 295 * AIR 1961 
Assam 47 (47. 48) (DB). (Unless some 
material irregularilv. or defect of juris- 
dicti(ni vllialing it. is established.) • AIR 
1961 .Manipur 24 (25) • ILR (1961) Mvs 
.5,37 • AIR 1961 Punj 131 (132. 1.33) • 

AIR 1961 Raj 93 (95): 1960 Raj LW 

.397 » \TR 1961 Raj 4,3 (44): 1960 Raj 

LW 176. (Finding that cancellation of 
stamps i.s effective is one of fart.) (Over- 
ruled on another point in AIR 1965 Raj 
114.) * ILR (1960) 1 Cal 64.3 • AIR 1960 
J and K 22 (2.3) * ILR (1959) Rom 437: 
(10.58) 60 Bom LR 1.359. (Finding that 
there was no sub letting.) • 1959 Andh 
LT 214 • (19.59) 1 Andh WR 363. (Revi- 
sion under Section 21. Hvderabad Houses 
(Rent. Eviction and Lease) Control Act.) 

* AIR 19.59 Puni 563 (5.54): 60 Pun LR 
136 * (1956) 60 Cal WN 988: ILR (1957) 

3 Cal 418. 

[See also (1968) 70 Bom LR 252: 

1968 .>fnh LJ 494. (Revisional powers of 
Collector under Section 2.3. Bombay 
Mamlaldars’ Courts Act. (1906.11 

[.See however AIR 196.3 Guj 148 (150): 

(196.3) 4 Guj LR 540. (Finding of fact 
erroneous on admitted facts can be inter- 
fered with)] 

[But .sec AIR 194.3 Bom 42 (43) ; ILR 
(1943) Bom .33 (DB).] 

(10) Basing findings or conclusions 
upon facts which have no bearing or 
connection with them, is a material de- 
fect of procedure. Where there is onlv 
a show of reaching conclusions upon 
the facts of the case, there is a material 
irregularitv in exercise of iurisdiction. 
AIR I960 Andh Pra 540 (544). 

(11) An appeal is a continuation of 
the proceedings, in effect the entire pro- 
ceedings are before the appellate aulh- 
orilv and it has power to review the evi- 
dence subject to the statutorv' limitation 
prescribed. But in the case of a revision, 
whatever powers the revisional authority 
may or may not have, it has not the 
power lo review the evidence unless the 
statute c.xpressly confers on it that power. 
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AIR 1965 SC 1585 (1587): (1965) 1 SCR 

601. (Revision under Section 12, Mad. 
Gen. Sales Tax Act. 1939.) • AIR 1963 SC 
698 (701): 1962 Supp (1) SCR 933, 

[See also (1968) 22 STC 26 (All) 
(DB) * 1960 Ker LT 498 (501, 602): 1960 
Kcr LJ 509. (Unlike appeal refusal to 
exercise revisional powers does not con- 
firm order of lower Court.)] 

(12) Per Hidayatullah, J. — The power 
which Section 115 confers is clearly of 
the nature of a proceeding on a writ of 
certiorari. But it differs from that power 
in manv ways. The power is clearly 
limited to the keeping of the Subordinate 
Courts within the bounds of their juris- 
diction. It does not comprehend the 
power exercisable under the writ of 
Prohibition or Mandamus. AIR 1964 SC 
497 (505): (1964) 4 SCR 409. 

[See also AIR 1968 Pat 476 (480); 
1968 BLJR 692 (DB).] 

(13) Though the scope of Art. 227 of 

the Constitution of India is wider than 
Section 115, it is limited. A mere erro- 
neous decision which error not being ap- 
parent on the face of the record cannot 
be corrected either under Section 115 or 
under Article 227 — High Court cannot 
assume appellate powers to correct every 
mistake of law. AIR 1960 SC 137 (142): 
(1960) 1 SCR 890 • AIR 1969 Bom 49 
(52): 70 Bom LR 224. (Petitioner 

aggrieved by a decree against him can 
invoke the jurisdiction of the High 
Court under Article 227 if there is an 
error apparent on face of record though 
it may not be a iurisdictional error 
entitling him to file a revision under 
S. 115. C. P. C. AIR 1966 SC 1361, FolU 

(14) Power of interference under Arti- 

cle 227 of the Constitution is wider than 
that under Section 115, though of course 
that power has to be invoked sparingly 
and only in cases of grave dereliction of 
duty. An order passed without iurisdic- 
tion can be interfered with under Arti- 
cle 227. Where the impugned order »s 
not revisable under Section 115 being 
appeable, it can be set aside under Arti- 
cle 227. AIR 1968 All 119 (124) (DB). 

(Ex parte decree following order under 
Order 11, Rule 21 without jurisdiction.) 

• AIR 1960 Puni 375 (375): 62 Pun LR 
359 (DB). 

(15) The High Court, in the exercise 
of revisional jurisdiction, can look into 
the evidence with a view to determine 
whether a subordinate Court has assumed 
a jurisdiction which it had not or 
declined to exercise a jurisdiction which 
it had, or acted illegally or with material 
irregularity in the exercise of its juris- 
diction. AIR 1950 Assam 214 (214): ILR 
(19.50) Assam 140 (DB) * AIR 1915 Cal 
49 (.53) (DB) • AIR 1920 All 359 (359) 
(DB) * AIR 1965 Gui 131 (135): (1965) 

6 Gui LR 99 (DB) • AIR 1960 All 590 
(.593): 1900 All LJ 514 (DB). 


(16) A party cannot be allowed to 
obtain in revision what he will not be 
able to obtain in appeal. AIR 1952 Orissa 
173 (174) (DB) • AIR 1927 Mad 859 
(860) (DB). 

(17) A party will not be allowed to 

take in revision a point which he could 
have taken but did not take in the sub- 
ordinate Court. AIR 1956 Bom 241 (243): 
ILR (1956) Bom 369 • 1958 Andh LT 
543 (544) (DB) * 1956 All L Jour 264 
(267) • AIR 1956 Punj 249 (250) • 1956- 
2 Mad L Jour 475 (475) * AIR 1955 

Assam 9 (12) (DB) • AIR 1922 Bom 149 
(150): 46 Bom 56 (DB) • AIR 1925 Pat 
461 (461) • AIR 1969 All 162 (165). 

(Question as to age of minor plaintiff — 
Defendant not raising any objection in 
Court below to admissibility of certified 
copy of application filed by minor’s 
mother under Guardians and Wards Act 
and to certificate of guardianship.) • AIR 
1969 Punj 256 (257): 71 Pun LR 177. 

(Point about proof of document.) • 1968 
BLJR 957: 1968 Pat LJR 612 * AIR 

1967 Delhi 61 (62): 69 Pun LR (D) 29 

(DB) • (1966) 1 Andh WR 102: (1966) 

I Andh LT 14 • 1965 All LJ 1116 • 

(1965) 2 Mad LJ 502. (Plea of misjoinder 
of cau.ses of action.) • (1965) 2 Mad LJ 
236: 78 Mad LW 380. (Question of want 
of notice under Section 106, T. P. Act.) 

* AIR 1964 Raj 84 (85): 1964 Raj LW 
19. (Whether executing Court applied its 
mind to terms of sale proclamation is 

question of fact and cannot be raised for 
first lime in revision.) • AIR 1963 All 
89 (90). (Objection as regards valuation 
of relief.) * AIR 1963 Gui 305 (307, 308). 
(Ground of objection taken in Court of 
appeal — New arguments in support of 
ground can be considered in revision 
against decision of appellate Court.) • 
(1963) 4 Gui LR 432. (Grounds raised al 
proper stage — Anv number of arguments 
mav be urged in their support.) • AIR 
1963 Punj 514 (515): 65 Pun LR 918 • 
(1962) 3 Guj LR 529 • (1961) 3 Fac LR 
.500 (All) • AIR 1961 Pat 306 (306): 1960 
BLJR 370 (DB) • (I960) 2 Mad LJ 147 
(DB). (Revision under S. 12-B (1), Mad. 
General Sales Tax .Act (9 of 1939)) * AIR 
1960 Punj 131 (132): 61 Pun LR 893 • 
AIR 1959 Puni 353 (554): 60 Pun LR 
136 • (1959) 61 Punj LR 82. 

[Sec AIR 1964 All 231 (232).] 


[Sec however AIR 1953 Orissa 75 (76) 
■ AIR 1928 Mad 528 (531): 51 Mad 672 
DB) * AIR 1927 Rang 134 (134) • 

1964) 5 Guj LR 941: ILR (1965) Guj 1. 
Court’s judgment showing that plea was 
)ut forward at hearing of suit and was 
lontested— Held, plea though not appro- 
)riately pleaded in written statement 
ould be permitted to be rasied in revi- 
lion.) • (1964) 68 Cal WN 179 (DB). 

Rule issued on a particular ground — 
:ourt finding that Rule could succeed on 
;ome other ground is not barred “J™ 
granting relief on that ground.) • (1904) 

; Mvs LJ 8 ♦ AIR 1982 Punj 423 (424): 
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64 Pun LR 438. (Point apparent on face 
of record though not clearly taken in 
written statement — But point taken in 
grounds of revision — Point considered 
and allowed.)] 

(18) The High Court is not bound to 

allow even a point of jurisdiction to be 
raised for the first time in revision al- 
though it can allow such point to be 
raised. AIR 1963 Him Pra 29 (31) * AIR 
1937 Mad 644 (645) * AIR 1936 Pat 428 
(429) • (1955) 57 Bom LR 547 (551) • 
AIR 1942 Oudh 289 (289): 17 Luck 725 
(DB) • AIR 1969 Madh Pra 56 (58); 

1988 MPLJ 693 (DB). (Objection to 

iurisdiction of Court can be taken in 
appeal or revision.) ♦ AIR 1969 Madh 
Pra 44 (45): 1968 MPLJ 698 (DB) • AIR 
1965 Gui 131 (135): (1965) 6 Guj LR 99 
(DB). (Inherent lack of iurisdiction — 
Question could be raised in revision.) • 
AIR 1965 Manipur 52 (53) * AIR 1964 All 
136 (138). (Questions of law or jurisdic- 
tion — Position under Section 115, C. P. 
C., and Article 226 of Constitution com- 
pared.) 

[See AIR 1962 All 248 (251): 1961 All 
LJ 991 (DB). (Question as to power of 
civil Court to remit an issue to Re- 
venue Court for determination — Ques- 
tion even if raised for first time (in 
second appeal) should not only be per- 
mitted to be raised but should be deter- 
mined — AIR 1954 SC 340, Foil.; AIR 
I960 All 573, Overruled.)] 

(19) Normally High Court will not, in 

revision, admit additional evidence. Case 
must be decided on evidence already 
adduced and on admissions made bv par- 
ties. AIR 1966 All 247 (248): 1965 All 

LJ 1182. 

(20) Revision against interlocutory 
order — Objection as to its maintain- 
ability not taken — Case remanded and 
lower Court taking some decision — 
Second revision on same grounds — 
Objections to its maintainabilitv cannot 
be taken as two conradictory findings 
may be recorded. AIR 1968 J and K 35 
(36): 1968 Hash LJ 33. 

(21) Having regard to the general 
principle that a Court or a Tribunal is 
entitled to take note of subsequent 
events, the High Court can take addi- 
tional evidence in revision, when that 
evidence was not available during trial. 
(1967) 2 Andh WR ^16. 

(22) Contention that Railway Amend- 
ment Act (38 of 1961) came into effect 
on 1-1-1962 and hence applies to case 
though not raised in lower Court taken 
in revision petition — Judicial notice 
can be taken of law in force on any 
particular relevant date and such law 
alone is to be applied irrespective of 
whether any party referred to it or not. 
AIR 1968 Andh Pra 327 (328). 

(23) The limitations to govern the 
exercise of the rcvisional jurisdiction are 


those in force at the time when 3 uch a 
jurisdiction is attempted to be exerci.sed 
and not those that were in force at the 
time when the exercise of that jurisdic- 
tion was invited bv the presentation of 
the revision petilion or at the time when 
the order sought to be revised was pass- 
ed. AIR 1954 Trav-Co 178 (184. 186): 

ILR (1953) Trav-Co 1170 (FB). 

[See also AIR 1963 Guj 143 (144): (196.3) 
4 (juj LR 152. (Change in law after 
decision of Subordinate Court — Change 
not affecting powers of High Court in 
revision — Change cannot be considered 
bv High Court in revision. .-^IR 1954 Trav- 
Co 178 (FB), Dist.)] 

(24) Though the High Court will not 
disturb a finding of fact in revision, vet 
when the finding is based on a wrong 
approach to relevant statutory provisions, 
the High Court can and will interfere 
under Section 115, C. P. Code. 1958-1 
Mad L Jour 73 (761 • 1957-2 Mad L 
Jour 123 (125) * AIR 1959 Madh Pra 26 
(27): 1958 MPLJ 253. 

(25) Though in a revision petition the 
finding of the lower Court is not ex- 
pected to be disturbed but if the lower 
Court has given that finding on evidence 
which was not legal then interference in 
the interest of justice w’ould be called 
for. 1961 Jab LJ 544: 1961 MPLJ 448. 

(26) Whereas an appeal confers statu- 
tory vested right on a litigant which ac- 
crues the moment the proceedings in 
question are instituted the right of revi- 
sion is merely a discretionarv power to 
be exercised bv the revisional Court ac- 
cording to the circumstances of the case 
or exigencies of the situation. A person 
cannot as a matter of right claim the 
proceedings to be revised. AIR 1964 J 
and K 32 (33): 1963 Kash LJ 234 (DB). 
(AIR 1962 Punj 94, Rel. on.) 

(27) Revisional powers of the Commis- 
sioner under Section 3 (3), U. P. (Tempo- 
rary) Control of Rent and Eviction Act. 
1947, is not exactly similar to the juris- 
diction conferred on the High Court 
under Section 115, Civil P. C. AIR 1966 
SC 893 (898): (1966) 2 SCR 553. (Com- 
missioner can interfere if the District 
Magistrate has acted (i) illegally or (ii) 
with material irregularity or (iii) has 
wrongly refused to act.) 

(28) Under Cl. (d) of the section as it 
obtains in the State of Jammu and Kash- 
mir the High Court has power to inter- 
fere in revision if it appears that the order 
of the Subordinate Court has caused a 
failure of justice. AIR 1962 J & K 21 (23) 

• AIR 1968 J and K 32 (34) ; 1967 Kash 
LJ 426 • AIR 1967 J and K 11 (13) : 1966 
Kash LJ 410. (Failure to give hearring to 
partv caii.scs failure of justice.) 

(29) The fact that the petitioner did not 
go in revision against the impugned order 
will not disentitle him from filing a writ 
petition, where the lower Court ex facie 
had not exercised its iurisdiction accord- 
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mg to law. AIR 19G8 All 42 (44) : 1967 
All LJ 469. 


(30) A revision petition tiled under 
Secljon 35> Delhi and Ajmer Rent Con- 
Irol .Act is in no sense a petition for the 
exercise of High Courts revisional juris- 
diction either under Section 44 of the 
Punjab Courts Act or Section 115 Civil 
P, as the scope o( the High Courts 
power under the former Act is vastly 
different Irom ils power under the latter 
Acts. AIR 1962 Punj 378 (379) : ILR 
(1962) 2 Punj 93 (DB). 


(31) Opinion of Court on question of 

law, stated as special case by arbitrator — 
No appeal lies — Revision also is not 
maintainable — Opinion of Judge in spe- 
cial case on point of law not being a judg- 
ment, jurisdiction of High Court under 
Section 115 (c) to correct errors in mere 
opinion cannot be invoked. AIR 1960 Andh 
Pra 346 (349) : (1960) 1 Andh WR 198 

(DB). 

(32) Principles governing appeals — No 
bar to ils applicabilitv to revision — 
Party can be added at the time of hearing 
revision. AIR 1966 Pal 173 (178, 179). 


(33) It is the settled practice of the 
Patna High Court that a parly aggrieved 
bv two distinct matters decided by one 
order must file separate revision applica- 
tions challenging each of the two matters 
and il he has not done so he would ordi- 
naiilv be called upon to confine his ap- 
plication to onlv one of the matters. AIR 
1967 Pal 326 (326, 327). 

(34) Question of fact which is not decid- 
ed by Courts below cannot be allowed to 
be canvassed in revision. AIR 1967 Ker 228 
(233) : 1967 Cri LJ 1511 : 1966 Ker LT 
1010. 

(35) The Arhilralion Act does not ex- 
pressly provide for a revision against an 
appellate decision but there is nothing in 
the Act which deprives the High Court of 
Ils powers under S. 115. (1963) I Ker LR 
56 (57). 

(36) Unlike Sections 100 and 115 of 
Civil P. C.. the power of revision under the 
Criminal P. C.. is not so rigidlv circums- 
cribed, within the rule requiring clear 
question of law or of iurisdiction, as to ex- 
clude the High Gouts’ jurisdiction to in- 
terfere whether the conclusions of the Court 
below arc grossly erroneous ami even 
though grave injuslicc may have resulted 
therefrom. 1068 Cri LJ 988 (991) : 70 Pun 
LR (D) 142. 


(37) Where Ihe order sought to be re- 
vised is superseded bv the subsequent 
decree of Ihe Cnuii leading to the dismi.ssal 
of the suit the revision becomes infructu- 
ous. (1904) 60 Pun LR 1170. (Death of 
plainliff— Person appointed legal represen- 
talivc withdrawing suit and suit dismissed 
— Revision against order appointing LR 
hv olhcr claimants not competent. 1 

(38) .An order passed hv a civil Court 
silling as an appellalc Court under Sec. 


tion 476-B Criminal P. C. is revisable 
under Section 439 Criminal P .C. and not 
under Section 115 Civil P. C. AIR 1908 
Pat 100 (104, 105 and lOG) : 1968 Cri LJ 

ofl- ^AIR 1948 Pat 

2-0 (FBI Overruled; 40 Cal 477 (FB) and 

28 All 554 

(FB), Dissented from.) 


(39) Civil Court does not cease to be a 
Civil Court while considering application 
under S. 476, Criminal P, C. Consequently 
order on application under Section 476 
can be revised only in Civil revision under 
Section 115. AIR 1959 Mad 107 (108) • 
1959 Cri LJ 482 : (1958) 2 Mad LJ 182. 

(40) Order refusing application under 
Section 479-A Cr. P. Code for filing com- 
plaint on linsis of finding in Ihe judgment 
— Criminal revision lies and not civil re- 
vi.slon — It cannot he Ireated as civil cri- 
minal revision. (1963) 29 Cut LT 631. 


(41) It cannot be said that wherever 
Iherc are two orders, one by an inferior 
authority and the other by a superior au- 
thority pas.sed in an appeal or revision, 
there is a fusion or merger of Iwo orders 
irrespective of the suhjcct-maller of the 
appellate or revisional order and the scope 
of the appeal or revision contemplated by 
the particular statute. AIR 1967 SC 681 
(084). 


(42j Complaint under Section 195 (1) 
(c), Cri P. C. for alleged forgeries in docu- 
ment.s delected after properly was deliver- 
ed In execution proceedings — Appeal 
against order dismissed — Proceedings 
being of a Civil nature person aggrieved 
by such complaint can file a revision 
under Section 115. AIR 1968 Pal 88 (89). 

2. "May call for |hc record." — (1) The 
High Court will not lake a technical view 
and necessarily interfere in every case 
where an order has been made irregularly 
or even improperly unless grave injuslice 
or hardship would result from a failure 
to do so. AIR 1956 Madh B 125 (126) * 
1956 All LJ 856 (858) • AIR 1955 Cal 448 
(450) (DB) * Madh BLJ 1955 HCR 11 
(14) * ILR (1953) 3 Raj 884 (891) (DR) 

• AIR 1957 Mad 210 (212) • ILR (1955) 

Patiala 187 (201, 202) • AIR 1943 Lah 65 
(70. 71): ILR (1943) Lah 357 (FB) * AIR 
1931 Rang 136 (137, 138): 9 Rang 71 • 
AIR 1968 Bom 98 (100) : 69 Bom LR 502. 
(Revision held was not called for.) ♦ 
(1966) 68 Bom LR 409: 1966 Mah U 690. 
(Reasons for summary dismi.ssal of appeal 
not given — Merely on that account High 
Court is not bound to interfere in every 
case.) • AIR 1965 Gui 181 (203, 204) : 

(1965) 6 Guj LR 49. (Proceedings for ap* 
poiulmenl of trustee of a public trust — 
No notice to Charity Commissioner — No 
grievance as to person appointed — Held 
interference in revision was not necessary.) 

• AIR 1962 Rai 12 (18) : ILR (1961) 11 
Rai 76. 

(2) Where interference in any particular 
case is found necessary, the High Court 
may of its own motion call for the record 
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willxiut an applicaticn bv a parly. AIR 
lOf)! Mad 864 (870) : ILR (1954) Mad 
«:)4 (FR) * AIR 1958 All 720 (728) : ILR 
(1958) 1 All 614 (DB) • AIR 1954 Trav 
Co 178 (184) : II. R (19.55) Trav-Co 1170 
iFBi * AIR 1956 Madh B 125 (1261 * AIR 
1054 Pal 61 (651 * AIR 1954 Raj 191 (193): 
H.R (19541 4 Raj 615 (DB) * AIR 1952 
.Mad 714 (716) * (1001) 28 Cal 680 (684) 
(DB) * (1006) 55 Cal 757 (760, 770) (FB) 
* AIR 1958 All 456 (458) : ILR (1958) All 
702 (FB) * (1968) 2 Mad LJ 164 : 81 Mad 
L\V 64 * AIR 1068 Pal 112 (113). (Pclilion- 
or nol having' lorus slandi— Courl inlcrfercd 
Slid nxitu.) * (1064) 66 Pun I.R 916 : ILR 
11065) 1 Punj 265 • AIR 1962 Punj 04 
(inO) • AIR 1050 Mvs 158 (161) : 1950 Cri 
L.I 746 : 57 Mys LJ 30. 

[Scp however AIR 1945 All 47 (48): ILR 
(19451 All 15.1 

[But see (1881) 7 Cal L Rep 191 (192).l 

(5) The proeeedinRS for revision if start- 
ed .Slid iiiotu must nol he based on a mere 
eoniuelure and there should be some 
tirmind lor invoking llie revisional powers. 
Oiu e those powers are invoked, the ac- 
tual interlerenee musl he ba.sed on suffi- 
eieni cnninds an<I if it is considered 
neeessary that some additional inquiry 
.shdiiUl he made tf> arrive at a proper and 
liisl decision, Ihcre can be no bar lo Ihe 
revisiiic auiliority liolding a furlher en- 
quiry or direetinc such an enquiry lo be 
held by some olhcr appropriale aullmrilv. 
AIR 1968 SC 843 (846): (1968) 2 SCR 

402. (1961-12 STC 063 (AP) Overruled.) 

(4) Where a parly applies for revision, 
Ihe mere lari lhal a non-parlv has aLso 
joined is no bar to Ihe High Courl ener- 
laining and disposinc of Ihc application 
(toot) 28 Cal 574 (570). 

(5) Death of parly pending revision — 
Do(*s not affect Iligli Court's powers of 
revision for under Section 115, Ihe High 
Court can even suo molu rail for Ihe 
records and dispose of Ihe case after exa- 
mining and^ satisfying itself lhal Ihe 
lower Court s order docs not suffer any 
infirmity .specified in the section. AIR 
1066 Andh Pra 384 (384): ILR (1967) 
Andh Pra 915 (DB). 


(6) The mere fact that an applicanl fo 
revision lias obeyed the order will no 
di.senlitle him from filing an appHcatior 

679 (6/9) * AIR 1954 J and K 45 (46) 

12 J and K LR 122 * AIR 1948 Mad 3H 
(316). 

^J»f*** BLJ 1954 HCR I09£ 

(7) Person who is nol aggrieved by ar 
order cannot apply in revision against 

loftl 296 (290) • AIR 

LJ 284 
^332) : 67 Pun LR 

MPI ^**'''*’ ^299) : 1904 

MPLJ 43.1, (Agent of disclosed principal 

n*'lV * All 485748 oT ; 

1962 All LJ 580 • ILR (1962) 2 Pun| 431. 


1 Periiiission to sue in forma pauperis 

granted — No revision at defendants in 
.stance.) ♦ AIR 1957 Madh Pra 92 (95i : 
1057 Jab LJ 04 » AIR 1953 Bhrppal 28 
(29) ♦ AIR 1049 Mad 415 (416i: 1048 

2 .Marl LJ 525 • AIR 1015 Nag .555 (:'.54) • 
1045 .Nag LJ 510. 


(8) In a revision against the order of 
Ihc lower court .selling n.sidc e.x parte 
proceedings on payment rif costs, the 
order of the lower Court was kept intact. 
The defcnrl.nnls who had also undertaken 
to produce their evidence In the lower 
Court failed to produce it afler the return 
of the record and asked fr»r further time, 
whieii was ganlod .siihied \n payment of 

cf)sls. On revision against the subsequent 
order. 


Held fi) thal the ex parte pro/’eedings 
remained subsl.sting and the defendants 
had no hieus standi lo go in revision 
against Ihe subseriueni order. 

(ii) Thai Ihe High (!ourt in subsequent 
reiisiijn could nol reiisc or reiiew the 
order passed in the previous revision 1064 
Knsh LJ 121. 

(0) .Neillier Ihc Code of Civil Procedure 
nor Ihe Saiirashlra Agricultural Debtor’s 
Relief Act require.s that an order made 
either on an application for adjustment of 
debts or in an appeal from anv such ap- 
pliejilien sliould lie drawn up. Rut once 
an order j.s drawn up, the petitioner is 
required hv Rules 5 and 6 of Ch. V of the 
High Court Rules to file a certified copy 
ol Ihe lormal order along with Ihc revi- 
sion application filed in the High Court 
AIR 1062 Gui 04 (66) : (1962) 3 Guj LR 
1 29 . 


(10) Revision by employer against an 
order bv Authority in application by Lab- 
our Inspector under S. 20(2), Minimum 
>> ages Act— Emploveos nol parlies lo revi- 
sion — Labour Inspector being authoris- 
ed under Statute to move authority under 
Section 20 can very well represent the 

employees in the revision proceedings 

Opportunity of hearing to each individual 
employee is nol necessary. AIR 1968 Pal 
90 (92) : 1968 Lab IC 338 (DB). 

(11) It has been held that the presen- 
tation of a petition for revision without a 
copy of the judgment is no valid presen- 
tation. AIR 1954 Madh B 18 (19) 

[Sec also AIR 1962 Guj 64 (66).] 

(12) Court cannot throw out a revision 
on the ground that it was not properly 
presented, after the rev’ision has been ad- 
mitted, entertained and listed for final 
hearing. AIR 1962 All 485 (486). 


^ Any case wDich has been decided. — 

.u ‘case' has a wider meaning 

than me word suit or ‘appeal’. AIR 1953 
Him Pra 89 (89) * AIR 1958 Pal 22 (24) 

[565) (DB) • 

AIR 1921 All 1 (2) ; 43 All 564 (FB) * 
(1885) 7 All 661 (665) (FB) • AIR 1917 
PC 71 (74) : 40 Mad 793 : 44 Ind App 

236 (238)1 8 Gu'j 

LR 649 (DB). (It includes an issue or 
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part of suit or proceeding.) • AIR 1963 
Gui 195: (1963) 4 Guj LR 698. (Words 
“case decided” include order relating to 
some error of procedure.) * (1962) 3 

Guj LR 1013. (Revision under S. 29 of Bom- 
bay Act 57 of 1947 allowed and case re- 
manded for further trial — Order held 
amounted to case decided — AIR 1942 
Oudh 334, Dissented from.) * AIR 1961 
All 371 (372): 1961 All LJ 435. 

(2) The expression 'case' includes civil 
proceedings other than suits, and is not 
resiricted by anything contained in the 
section to the entirety of the proceeding in 
a civil Court. The expression ‘case' in- 
cludes a suit, but in ascertaining the limits 
of the jurisdiction of the High Court 
there would be no warrant for equating it 
with a suit alone. AIR 1964 SC 497 (500): 
(1961) 4 SCR 409. (AIR 1921 All 1 (FB). 
Overruled.) * AIR 1969 Goa 37 (38) (AIR 
1966 Goa 1 (FB). Foil.) 

(3) Where by an order any right of a 
party has been determined and such deter- 
mination cannot be re-agitated at any 
other stage or in appeal, then the decision 
made would amount to a ‘case decided' 
within the meaning of Section 115. AIR 
1961 All 371 (372) : 1961 All LJ 435. (Order 
determining creditors, entitled to rateable 
distribution under S. 73, amounts to ‘case 
decided.) • AIR 1969 Guj 213 (219). (Con- 
roversv between parties in regard to right 
or obligation in relation to inspection of 
documents — Decision of Court thereon 
held would amount to ‘case decided.’) 

(4) Proceedings of a District Judge 

under the Charitable and Religious Trusts 
Act (XIV of 1920) are open to revision 
by the High Court under this section. 
AIR 1929 All 581 (583. 584): 51 All 957 
(DB) • AIR 1957 Ker 171 (172): ILR 

(1957) Ker 381 (DB) * AIR 1936 All 411 
(411). 

(5) An order dismissing an application 
under S. 19. Madras Agriculturist’s Relief 
Art. 1938, although consequent on the 
withilrawal bv the peditioner is nonetheless 
a Vase decided'. AIR 1943 Mad 617 (626) 
(DB). 

(6) Arbitration proceedings without in- 
tervention of Court — Order refusing to 
record award — It is case decided. AIR 
1961 All 173 (174). 

(7) Reference to Civil Court under Sec- 
tion 146 (1). Criminal P. C. — Civil Court 
refusing to summon deponent of affidavit 
filed before Magistrate for being cross- 
examined — It is “case decided” in Civil 
Court subordinate to High Court. AIR 1969 
All 82 (88) : 1968 All LJ 325. (Decision 
directly affects Court’s jurisdiction and 
is revisable.) 

(8) Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965) — Order passed 
by District Court under Section 20(1) on 
revision is a case decided bv subordinate 
Court — High Court hn.s juri.sdiction under 
Section 115. Civil P. C. to revise order. 
AIR 1969 Ker 103 (108) : 1968 Ker LT 


583 (FB). (1960 Ker LT 1248, Overruled.) 

(9) Order staying proceedings for res- 
titution under Section 144 till the dispo- 
sal of an application for temporary in- 
junction in another suit is a case decided 
and is open to revision. (1965) 1 LR 763 
(767, 768) (Mys). (AIR 1964 SC 497. Rcl 
on.) 

(10) The jurisdiction exercised by a 
Court which proceeds to give an opinion 
on a case stated bv an arbitrator under 
Section 13(b), Arbitration Act is consulta- 
tive. An advisory opinion cannot be re- 
garded either as a judgment or as an order, 
for it does not finally determine the case. 
It is not the exercise of judicial function. 
An opinion given by a Court in its execu- 
tive or administrative capacity cannot fall 
within the ambit of the expression Vase 
decided’. AIR 1959 Puni 61 (62. 63) : 60 
Pun LR 294. 

(11) The expression ‘case' is not restrict- 
ed bv any thing contained in this section 
to the entirety of the proceeding in a 
Civil Court. 1965 All LJ 1060 (1062). 

4. Interlocutory orders. — (1) An intcr- 
locuforv’ order is not ‘a case decided', 
within the meaning of this section. AIR 
19.55 All 309 (312, 313) : ILR (1955) 1 All 
295 (FB) • AIR 1958 All 683 (686) : ILR 
(1957) 2 All 537 (DB) • 1957 All L Jour 
53 (55) * 1957 All WR (HC) 157 (158) • 
1957 All WR (HC) 73 (74) • 1956 All L 
Jour 525 (525) • AIR 1921 All 1 (4, 6) : 
43 All 564 (FB) * AIR 1934 All 620 (622): 
57 .411 17 (FB) * AIR 1956 Bom 608 (608)* 
AIR 1956 Bom 251 (251) * AIR 1932 Bom 
81 (82) (DB) * AIR 1954 Hvd 66 (71) : 
ILR (19,53) Hvd 762 (FB) • AIR 1930 Sind 
265 (269) : 24 Sind LR 277 (FB) • AIR 
1933 Oudh 345 (345) (DB) • (1909) 12 
Oudh Cas 405 (413) (DB) • AIR 1936 Oudh 
22 (28) : 11 Luck 529 (FB) • AIR 1943 
Pesh 8 (9) (DB) • AIR 1933 Pesh 48 (49) 
(DB). • 1963 Ker LT 1105 : (1964) 1 Ker 
LR 37. (Order allowing or refusing an ap- 
plication for stay of proceedings is not a 
case decided.) * 1960 All LJ 124 : 1960 
All WR (HC) 111. (Order deciding that the 
Court has jurisdiction to try the suit.) 


[But sec AIR 1964 Cal 439 (440).] 


(2) The word "ca.se" is wide enough to 
include the decision on any substantial 
question in controversy between the par- 
ties affecting their rights even though 
such order is passed in the course of the 
trial of the suit. AIR 1943 Lah 65 (79): 


.R (1943) Lah 257 (FB). (Overruling AIR 
124 Lah 425 (FB).) • AIR 1957 Andh 
ra 530 (531) * AIR 1944 Lah 323 (324): 
.R (1945) Lah 513 (DB) • AIR 1956 Bom 
)8 (609) • AIR 1941 Bom 361 (363) : ILR 
941) Bom 658 (DB) • AIR 1935 Bom 
)2 (225) : 69 Bom 437 • AIR 1937 Bom 
M (168) : ILR (1937) Bom 623 • AIR 
)46 Sind 36 (37) : ILR (1945) Kar 347 
DB) • AIR 1917 Oudh 389 (390) fDB) * 
IR 1964 SC 497 (500) : (1964) 4 SCR 409. 
Phis is so irrespective of the fact that an 
meal lies from the ultimate decree ot 
rdcr in the suit — AIR 1953 Rat 13 
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lor^ Overruled.) • 

1963 All LJ 109: 1968 All WR (HC) 103 (FB.) 

(Order under 0. 6. R. 17 allowing an amend- 
ment or refusing to allow an amendment 
woud be a case decided as it fulfils 
. ^’86 (FBI. Overruled.) 

1967 Pun i 389 (392) : 68 Pun LR 54 
,u , ' 1 . interlocuton' order 

• ® ^*^1 maintainable.) 

•AIR 1969 Goa 37 (38). (Suit for posses- 
sion under Section 6 of Specific Relief 

(1963' Hied before Subordinate Judge 

~ Judge coming to con< Iiision that sanc- 
lon of Administrative Tribunal under Sec- 
tion 9 of Code of Comunidadcs (1961) 
was necessary before such suit was enter- 
tamed -- Revision remedv held not bar- 

^ ^ ^ 60 (50) * AIR 

*968 Guj 236 (238) : 8 Guj LR 649 (DB) • 

AIR 1966 Mad 321 (322) : 79 Mad LW 
180. (Issue relating to res judicata invol- 
ves question of jurisdiction and therefore 
comes within ambit of the word “case'’i 

(29) : 66 Bom LR 
p69. (Though High Court is not bound to 

*99^ 195 (197» : 

1963) 4 Gu| LR 698 * AIR I960 Punj 407 
(412) : ILR (1960) 2 Punj 54 (DR). (Rc- 

versed on another point in AIR 1961 SC 
493.) 

[See AIR 1963 Guj 198 (202). (Order 
musing to dismiss appeal on ground 
lhat it is barred bv res iudicala —Order 
IS case decided.)] 

[Sec also (1963) 4 Guj LR 705. (Appel- 
late Court .setting aside decree of trial 
Court and remanding case — It is case de- 
cided — Observation to contrary in 25 

Bom LR 452, held obiter and dissented 
from.) 

[But see AIR 1947 Pesh 53 (64) (DB) 

• AIR 1944 Pesh 1 (2) (DB) (Overruling 

^^5. *943 Lah 65 

irH), Foil,)] 

(3) Proceeding before a suit is com- 
menced, or after a suit has ended and pro- 
ceedings for which the Legislature has 
provided an independent remedy or a dif- 
ferent procedure, are not interlocutory pro- 
ceedings and w’ill therefore be open to in- 

revision. AIR 1965 All 309 
(«312) : ihR (1955) 1 All 295 (FB) • AIR 

* AIR *052 All 
535 (537) (FB) * AIR 1934 All 620 (622. 
*23) i 57 All 17 (FB) • AIR 1961 Guf 
jlZ (9,31; (1961) 2 Giij HCR 90. (Applica- 
lion to consolidate suits for purpose of 
nearing evidence is not interlocutory ap- 

* • air 1959 Cal 613 

1614) (DB). 

(4) Order Impounding document under 
8. 33, by Civil Court is final and amounts 
JO case decided ' — Revision can be en- 
crtained. 1964 All LJ 783. (Observations 

air 1926 All 478. Held 

*‘^*** air 1949 All 214 and 
AIR 1953 Mad 898. Rel. on.) 

aJu iBsposal of an application to set 

f*ecree or to restore a 
ATR default is 'a case decided.’ 

AIR 1925 All 610 (611) : 48 All 175 (FB) 


• AIR 1931 All 294 (301) : 53 All 612 

(FB) • AIR 1956 All 216 (217). (Dismissal 
for default.) 

(6) Application for restoration under 
O. 21, R. 105 (2) of application under O. 21 
R. 2 — Imposition of terms for restoration 
Order not final and not appealable — 
Revision lies. (1968) 1 Andh LT 321. 

(7) An order under S. 10 is a case de- 
cided. AIR 19.55 All 309 (317) : ILR (1955) 

I All 295 (FB). (AIR 1920 All 197 (2) • 
42 All 409; I'lO) 32 All 623; AIR 1939 All 
957 and AIR 19,34 All 520; AIR 1955 All 
384, Overruled.) 

(8) Application under O. 1. R. 10 is a 
separate and independent proceeding. AIR 
1948 Oiidh 44 (45) * (1910) 13 Oudh Cas 
lOO (112) (DB) • AIR 1938 Oudh 10 (10) 
13 Luck 625 (DB). 

iBut see AIR 1939 Oudh 102 (103) : 14 
Luck 447 (DB).] 

(9) .\n order allowing or refusing an 

amendment of a pleading is of an inter- 
locutory nature. AIR 1961 Punj 60 {66)- 
63 Pun LR 516. ' 

[Sec however 1968 All LJ 109: 1968 All 
'\R IHC) 103 (FB). (AIR 1964 Cal 439. 
AIR 1948 N.ag 258 (FB), AIR 1963 Guj 
19o, AIR 1955 Mys 141 and AIR 1956 Andh 
Pra 138, Foil. AIR 1936 All 686 (FB), 
OVERRIXED.)] 

(10) An order refusing to file an award 
and directing the suit to proceed is inter- 
locutory. (1936) 58 All 946 (947) (DB) • 
1958 All WR (HC) 66 (67) • AIR 1938 All 

560) : ILR (1938) All 805 (FB). 
(AIR 1931 All 721 and AIR 1929 All 743: 

51 All 1010, Overruled.) 

Ill) An order setting aside an award in 
a pending suit and directing the suit to 
proceed in the ordinal^' wav is interlocu- 
lo^ry. (1939) 183 Ind Cas 837 (838) (DB) 
(Oudh). 

[But see AIR 1949 All 771 (773) : ILR 
(1950) All 686 (DB).] 

(12) A revision against an order passed 
on appeal under S. 39 of the Arbitration 
Act is competent. AIR 1956 All 377 (379) 
(DB) • AIR 1948 Lah 50 (51) (DB). 

(13) An issue which arises out of the 
pleadings does not amount to rase decided 
if the derision on lhat issue does not re- 
sult in the termination of the suit and the 
passing of a decree. AIR 1955 All 309 
(313) : ILR (1955) 1 All 295 (FB) • AIR 
1955 All 673 (675) (DB) ♦ AIR 1953 Hyd 
297 (297) : ILR (1953) Hyd 601. 

(14) It cannot be said that by determin- 
ing certain issues under O. 14. R. 2 as pre- 
liminary issues, the Court has decided a 
ca.se. AIR 1955 All .307 (309) (DB) * AIR 
1957 All 3.39 (340) • AIR 1956 Bhopal 25 
(25) * 1951 All L Jour 240 (241) (DB). 

(15) Where a plea which does not con- 
stilulc a defence to the suit is made a mat- 
ter in issue, an order thereon is a case 
decided. AIR 1955 All 309 (313) • ILR 
(1955) 1 All 295 (FB). 

(16) As to whether disposal of an appH- 

cation for leave to sue as pauper is n 
‘case decided". Sec Note 24. ^ ® 
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(17) In the under mentioned cases re- 

vision asainst an interlocutory order was 
held maintainable. AIR 1956 Cal 311 (312) 
(DR) * 1955-2 Mad LJ 326 (328) * AIR 
1944 Mad 315 (316) : ILR (1944) Mad 626 
(FB). (AIR 1928 Mad 416 and AIR 1928 
Mad 396. Altirmod; AIR 1939 Mad 380, 
Overruled.) AIR 1048 Nac 258 (268): ILR 
(1948) Nag 16 (FR) * AIR 1937 Pat 550 
(552) : 16 Pat OOO (SB) ♦ AIR 1938 Pal 
22 (25, 26) : 16 Pal 766 (FB) * 1955 Madh 
BLJ IICR 1550 (1553) * AIR 1955 Mys 141 
(143) : ILR (1955) Mys 422 * AIR 1955 
Pepsii 113 (116) : ILR (1956) Patiala 41 
(DB) * ILR (1951) 1 Raj 645 (649. 650) 
(DB). (AIR 1951 Raj 82, Overruled.) * 
AIR 1954 Sail 66 (70) (FB) • AIR 1956 
Ajmer 9 (10) * AIR 1969 J and K 50 
(51). (Word 'case' includes part of case 
also — Order under O. 14, R. 5 revisable.) 
♦ AIR 1968 Cal 48 (49) (DB). (Order 

under S. 28 (2). to- Special Marriage Act 
(1954) refusing alTidavil evidence.) * AIR 
1908 J and K 32 (34): 1967 Kash 

LJ 426. (Order admitting or rejecting 
document in evidence — Revision lies if 
order goes to very root of matter.) • 1967 
Cur LJ 488 (Punj). (Decision of trial 
Court rejecting claim of privilege of State 
to certain documents.) * AIR 1966 Him 
Prn 4 (5) * 1966 Kcr LT 916 (918). (Ap- 
plication for condonation of delay in filing 
appeal dismis.sed under S. 5 Limitation 
Act — Dismissal of appeal in consequence 
though amounts to decree and is appeal- 
able as such proper remedy is to file re- 
vision against order dismissing applica- 
tion l)ccause if the order is not justified, 
subsequent orders will have no effect in 
law. 1960 KLT 1361 and 1961 KLT3, Rcl. 
on.) * AIR 1965 Orissa 72 (73) • AIR 1964 
Cal 439 (440. 441) (DB). (Order refusing 
to amend a pleading is revisable.) • AIR 
1963 Giij 195 (197) : (1963) 4 Guj LR 
698 * (I9()3) 1 Mys LJ 170. (Order for 
issue of eommission is revisable.) • (1962) 
64 Pun LR 387: 1962 Cur LJ 175 • AIR 
1961 Ker 112 (113): 1960 Ker LT 993 ‘AIR 
1961 Madh Pra 169 (171) : 1961 MPLJ 
1124. (Order refusing or allowing amend- 
ment.) AIR 1900 Raj 20 (21) : 1959 Raj 
LW 579. (Order determining nature of 
document for Stamp Act.) ♦ AIR 1959 
Mad 155 (156) : (1959) 1 Mad LJ 151. 

(18) In the undermentioned cases revi- 
sion against interlocutory order was held 
not maintainable. Madh BLJ 1955 HCR 
714 (717) (DB) ♦ AIR 1955 Him Pra 8 
(8) * AIR 1055 Ajmer 60 (61). 

(19) Where an interloculorv order does 
not decide a case finally. no revision 
would lie against it. .MR 1955 Assam 111 
(112) (DB) * AIR 1956 Ajmer 32 (32, 33). 

(20) A revision against the order passed 
1)V the Court allowing the plaintiff to 
cross-ONaminc one of the witnesses treat- 
ing him as hostile Iield not entertainable. 

(190HI 1 Andh WH 307. 

(21) In the case of interlocutory orders, 


assuming such orders are revisable, the 
High Court will nol interfere except where 
the non-inferfcrence will cause a denial of 
iuslice or irremediable harm. AIR 1956 Pal 
244 (247) (DB) • AIR 1954 Him Pra 36 
(38) * AIR 1948 Nag 258 (271) : ILR 
(1948) Nag 10 (FB) • AIR 1936 Pat 85 
(86) : 15 Pat 340 (DB) * AIR 1961 Ker 
200 (200. 201) : 1960 Ker LT 1361. (Refu- 
sal hv appellate Court to allow transpos- 
sifion of parties — High Court interfered 
in revision to prevent miscarriage of ius- 
licc as a result of wrong order.) 

(22) .An interlocutory order which is ap- 
pealable to the High Court as an order 
under .Section 104 or Order 43. R. I is no! 
revisable under Section II5. AIR 1955 All 
309 (312) : ILR (19.55) 1 All 295 (FB) * 
AIR 1948 Nag 258 (268) : ILR (1948) Nag 
16 (FB). 

(23) Under .Article 227 of the Constitu- 
tion, the High Court has larger powers of 
interference with (he orders of (he subor- 
(linale. Courts even where interference 
under Section 115 is not justifiable. AIR 
1954 Kulrh .53 (54) • AIR 1955 Assam 61 
(62) : ILR (1954) 6 Assam 548 (DB) • 
AIR 1953 Trav-Co 41 (43) (DB) * AIR 
1964 Cal 439 (441) (DB • AIR I960 Punj 
407 (412) : ILR (1960) 2 Punj 54 (DB). 
(Reversed on another point in AIR 1901 
SC 493). 

[See also (1961-62) 20 FJR 270 (Purvj). 
(Power under Art. 227 though wider than 
it is under S. 115. Civil P. C. does not en- 
able High Court to assume appellate pow- 
ers to correct every mistake of law.) 

(24) Section 115, C. P. C. or Art. 227 of 
the Con.slitution do not exclude from their 
operation interlocutory orders passed in 
the course of arbitration proceedings start- 
ed with the intervention of Court, where 
no suit is pending. (1963) 65 Pun LR 318: 
1963 Cur LJ 125. (Revisional powers not 
barred by S. 23 .Arbitration .Act.) 

(25) Where an application under O. 1, 

R. 10 filed during the pendency of peti- 
tion under S. 33, Arbitration Act was dis- 
missed it was held that the powers of 
High Court to entertain a petition in revi- 
sion against the order of dismissal was 
not taken away by anvlliing in Ss. 39 and 
41 of the Arbitration Act. 1968 Cur LJ 10: 
11968) 70 Pun LR 98. 

(26) Where for failure to pay the ad- 
journment cost within the time stipulated, 
the defence of the defendant is struck out 
then so far as the defendant is concerned, 
the case is practically at an end. The 
High Court will entertain a revision appli- 
cation against the order of the lower 
Court, even though a decree has not been 
passed. AIR 1958 All 330 (331) • AIR 1960 
J and K 128 (129). 

(27) Condonation of delay refused on 
misreading of Supreme Court judgment— 

It is failure to exercise jurisdiction — Re- 
vision against refusal to condone is main- 
tainable and does not become 

even though decree is passed. AIR 1964 Ai 

190 (192). 
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(1^8) OidcT lelusinti t<i review order psis- 
sed in linal decree proceeding — Revision 
against order ret using review — Pending 
revision linal decree lawlullv passed and 
becoming linal — Review ol order passed 
in final decree proceeding canm)t be order- 
ed ill revision. (lyOC)) ‘J .\ndli \VR 139 : 
(1900) 2 Audi) LT 118. 

5. *‘Subordiuule Court.". — (li I'be word 
‘Courl’ does not include any person acting 
in an adininistrative capacity nor a person 
acting as a persona dc.signata. AIR 1957 
All -190 (aOUi .\IR 1932 All 608 (669) : 
64 All 1086 (.SRI » AIR 1908 .Andli Fra 22 
(27) : (1908) 2 Aiidh \VR 343. (District 
Munsil exercising p«)wer under S. 22, A.P. 
Cram PancJiavat Act, 2 ol 1904 is not per- 
sona designala but Courl subordinate to 
High (.ouil. 1902 I Andli \\‘R 29ti, 
Doubted but followed.) • AIR 1908 Mvs 
38 (40, -12) ; (1907) 1 .Mys LJ 87. (City of 
Rangalore .Municipal Corporation Act (09 
ill 1949. S. 412 — District Judge entertain- 
ing application under nets as a persona 
designata and not as a Civil Court.) • AIR 
1908 Pal 610 (511) : 1909 RLJR 74 (DB). 
(Bihar Hindu Religious Trusts Act (1 of 
1961), S. 43 — Aulliorily appointed under 
S. 43 is a Court subordinate to High Court 
within meaning ol S. 115, Civil P. C.) * 
1900 Ker LT 392 : 1900 Ker LJ 341 (346). 
(.A .Munsif lo whom election disputes are 
rcleried under Ss. 22 and 24 of Kerala 
Paiichavals Act acts as a persona desig- 
nala and not as a courl subordinate to 
High Court.) 1900 Ker LT 1060: ILR 
11966) 2 Ker 676 (DB). (Subordinate 

Judge acting under .Section 102 of 
the Kerala Land Reforms Act 1963 
(1 of 1964) acts as persona desig- 
nata.) ♦ AIR 1966 (lui 181 (184, 186. 187, 
190); (I9G6) 6 Gui LR 49. (Deliberate u-se 
ol expression "District Courl” in place of 
"District Judge" a.s appointing authority — 
Districl Court means ‘Court of law’ and 
not District Judge as persona designata.) 

• (1902) 1 Aiidh WR 296 : (1962) 2 Andh 
LT 18. (Munsif Magistrate exercising 
powers under S. 19, Hyderabad Gram 
Panebayat Act does not act as persona 
designata but ns a Court and a petition 
under S. 116 is maintainable.) ♦ AIR 
1900 Pat 104 (160. 107). (District Judge 

hearing appeal under S. 70(2) (b) of Bihar 
Hindu Religious Trusts Act, 1960 acts as 
persona designata.) 

[Sec however AIR 1941 Pal 65 (68) : 20 
Pal 373 (FB).] 

[But see AIR 1933 Rang 2 (3) : 10 Rang 
617 (SB) • AIR 1931 Bom .582 (586. 587); 
55 Bom 544 (DB).] 

(2) Expression ‘Persona designata* con- 
notes a person appointed by name or other 
personal de.scription in contradistinction 
jo one whose identity is to be ascertained 
by the olTice he holds. Where a person is 
uidicnlcd in the .slalule not by name but 
by an oiTicial designation, the question al- 
ways arises wlielher the intention was to 
.single him out as a ‘persona disignata' i.c. 


as an individual, Ihe designation being 
inerelv his luillier description, or, was 
tlial he would cease lo be the iierson so in- 
dicated on losing his ollicial de.signalioii. 
Il he is a judicial olHcer and is intended 
by the statute not lo act olherwise than 
in iudicial capacity he cannot come with- 
in Ihe c.xpre.ssion persona designata so 
that, he niay, irrespective ol his conlimi- 
aiice in olfiee perform the dutv. Whether 
the inlcnliini is uiu- or the oilier has to 
be gathered Iroin the words used the 
nature ol (he luncliims lo be perlormed 
and the objects and purport of the 
slalule. (1902) 1 Andh WR 290: |1902) 2 
-^udh LI 18. (.Muiisil-.Magislrate exer- 
cising powers under S. 19, Hyderabad 
Gram Paiichayats .\cl, I960, does not act 
as persona designala.) 

(3) i’erson indicated in statute or legal 
iiislnimenl not bv name but by oHicial 
designation — Determination of question 
wlielher intention is lo .single him out as 
persona designala — Test applicable is lo 
lind out — Whether the person who is 
named as an individual or is designated by 
Jiis oHice is the person who is selected lo 
exercise the power bv excluding others 
from e.xercising of such power. If the 
answer is in the afliriiialivc. then such 
person becomes persona designala. .AIR 
1908 Andh Pru 22 (27) : (1908) 2 Andh 
WR 343. 

(4) Where it is provided that a matter 

is to be decided by a certain Court, the 
presiding ollieer of such Courl will act as 
a Court but wliere it is provided Ihul a 
certain "Judge" i.s to decide a matter, the 
entire provisions of the statute will have 
lo be looked into for the purpose of de- 
Icrnuning wlielher the judicial officer acts 
as a (..ourl or as a persona designata. AIR 
1949 Lah 131 (101. 102, 165): Pak LR 

(1949) Lah 215 (FB) * AIR 1963 Madh 
Pra 218 (219) : 1963 MPLJ 270. (Court of 
District Judge acting under S. 12, M. P. 
Accoininodalion Control Act.) • AIR 1963 
Madh Pra 25 (26) : 1962 MPLJ 437 (DB). 
(Districl Court acting as appellate Courl 
under S. 17. Payment of W’ages Act.) • 
1961 MPLJ 450 : 1961 Jab LJ 2,53. (The 
Court of the District Judge hearing ap- 
peals under S. 12, M. P. Accommodation 
Control Act is a court subordinate to the 
High Courl.) 

(5) In order lo constitute a Tribunal a 
persona designala what has lo be seen is 
whether the powers given to that Tribunal 
arc merely an extenuation of the powers 
whicli it had already possessed, if the 
power is given to a regularly established 
Courl, or whether that particular work has 
been given to uii individual Judge holding 
that office in his personal capacity and 
not in his capacity as a Court. AIR 1967 
All 676 (577, 588) : 1907 .All LJ 11 (DB). 

(6) Trihunal under Punjab Town Im- 
provement Act, 1922 — Not Court 'sub- 
ordinate lo High Court’ within S. 115 — 
Orders of Tribunal not revi.sablc bv High 
Court. .\IR 1064 Piinj 466 (4.50) ; 1904 Cur 
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LJ ail (DB). 

(7) ^ The absence of the State Govern- 
ment’s revisional jurisdiction over an order 
under S. 7-E, U. P. (Temporary) Control 
of Rent and Eviction Act, 1947, is more 
consistent with its being an order of a 
Court, than with its being an order of a 
persona designala. Thus a Munsif exer- 
cising jurisdiction under S. 7-E acts as a 
Court and not as a persona designata. 
His order is, therefore, revisable by the 
High Court. AIR 1964 All 562 (566, 566): 
1964 All LJ 256 (FB). (AIR 1957 All 484 
(FB), Rel on; S. A. No. 1889 of 1955 
dated 18-8-1961, (.All). Approved; Civil 
Revn. No. 1034 of 1955 dated 15-2-1962 
(All) and Civil Revn. No. 992 of 1958 
D/. 6-4.1962 (All) and Civil Revn. 
.No. 1212 of 1955 dated 20-4-1961 (All), 
Overruled.) 

(8) While judicial functions are essen- 
tial for a Court, the mere fact that a per- 
son exercises judicial functions is not suf- 
ficient to constitute him a ‘Court’. AIR 
1949 PC 129 (133) * AIR 1950 All 80 (81): 
ILR (1951) 1 All 121 (FB) * AIR 1924 Mad 
442 (445) : 47 Mad 357 (FB). 

[See also AIR 1967 Pat 153 (154) : 1966 
BLJR 632. (Authority prescribed under 
S. 28 of Bihar Shops and Establishments 
Act — Will be deemed to be a Court — 
Any person or authority entrusted with 
responsibility of judicial functions to be 
exercised in judicial manner will be taken 
to be a Court.) * 1962 All WR (HO 450. 
(Consolidation officer functioning under 
S. 12 U. P. Consolidation of Holdings Ac! 
is a ‘Court’ within meaning of S. 22 (2) of 
the Act.) 

(9) The Tribunal appointed under Mad- 
ras Estates (Abolition and Conversion in- 
to Ryotwari) Act, 1948. is only a persona 
designata and could not in any sense be 
construed as a Court. Even if a District 
Judge is appointed as the Tribunal, he 
cannot be considered as a Court subordi- 
nate to the High Court. The mere fact 
that the procedure contained in the Code 
of Civil Procedure is also to be followed 
by a Tribunal cannot be considered as 
the postulate for conferring upon a Tri- 
bunal the status of a Court subordinate 
to the High Court. AIR 1961 Andh Pra 
498 (499) : (1961) 1 Andh WR 227. 

(10) It is only Courts that arc sub- 

ject to the authority of the High Court 
that can answer the description of 
‘Courts’ indicated in S. 115. The section 
would not take in Tribunals empowered 
to discharge quasi judicial functions. AIR 
1960 Andh Pra 49 (51, 52): (1959) 2 

Andh WR 264 (DB). 

(11) The Tahsildar and the Revenue Di- 
visional Officer on whom certain powers 
are conferred to decide certain disputes 
betwen the landlord and the tenant as 
indicated in S. 16 of the Andhra Ten- 
ancy Act, arc administrative tribunals 
cmiiowered to discharge functions of a 
riii.'isi judicial nature. AIR 1960 Andh 


(SI’ 62) : (1959) 2 Andh WR 264 

( JJb) . 

(12) Administrative Officers constituted 
as revenue Courts are Courts acting judi- 
<iallv — Not limbs of executive branch 
ol Slate. 1968 Raj LW 376. 

(13) The mere fact that a statute pro- 
Mued an appeal lo a Court from a parti* 
rular body docs not necessarily constitute 
that body a Court. AIR 1952 Mad 45 (46): 
ILR (1952) Mad 719 • AIR 1949 Bom 188 
(193) : ILR (1948) Bom 865 (DB). 

[See however AIR 1944 Cal 247 (248) • 
ILR (1943) I Cal 69 (DB).] 

(14) A Court will be said to be subor- 
dinate lo the High Court only when it is 
subject to its appellate jurisdiction though, 
as a matter of fact in any particular case, 
an appeal may not lie to the High Court. 
AIR 1949 Lah 131 (161, 162, 165) : Pak 
LR (1949) Lah 215 (FB) • AIR 1951 
Assam 88 (89) (DB) * AIR 1942 Pat 1 
(10, 20) : 21 Pat 1 (FB) • AIR 1934 AH 
260 (263): 56 All 656 (FB). 

(15) The expression ‘subordinate to such 
High Court' in S. 115, refers to territorial 
jurisdiction ol the High Court. In view 
of Art. 227 of the Constitution which con- 
ters on the High Court a superior and 
superintending jurisdiction over all Courts 
ajid tribunals within its jurisdiction, 
every Court exercising jurisdiction within 
the territorial limits over which the High 
Court exercises jurisdiction is suWdinate 
to the High Court. AIR 1963 Andh Pra 37 

[See also AIR 1962 Mad 490 (492) : 75 
Mad LW 480 (DB). (Section 116 makes 
it clear that ‘Court immediatelv below’ in 
.Article 133 (1) of Constitution refers to 
Court which is subordinate to High Court.)] 

(16) Tribunal constituted under Section 
4 of Displaced Persons (Debts Adjust- 
ment) Act 1951 is a Court subordinate to 
High Court — Revision from decision of 
the Tribunal lies to High Court. AIR 1964 
All 504 (509, 513, 516): 1964 AH LJ 358 
(FB). (AIR 1957 AH 352; AIR 1962 All 
378 and AIR 1957 All 495, Overruled.) 

[But sec AIR 1960 Raj 235 (236): 1960 
Raj LW 526. (Tribunal appointed under 
Displaced Persons Debts Adjustment Act 
is not Court subject to revisional juris- 
diction of High Court.)] 

(17) \ single Judge of the High Court 
Is not a Court subordinate to the High 
Court. Madh BLJ (1955) HCR 1108 (1108) 
(DB) • (1893) 17 Bom 514 (519) • AIR 
1916 Cal 973 (973): 43 Cal 90 (94) (DB) 

* AIR 1935 Oudh 72 (75) (DB). 

(18) The Rent Controller and the Ap- 
pellate Authority appointed under several 
Rent Control Ads are not subordinate to 
the High Court. AIR 1950 East Punj 181 
(183, 188): ILR (1949) East Puni 606 
(FB) * AIR 1966 J and K 121 (122): 1966 
Hash LJ 5 • (I960) 62 Punj LR 161 
(164): ILR (1960) Punj 664. (Rent Con- 
troller and District Judge acting under 
Delhi and Ajmer-Merwara Rent Con- 
trol Ad (19 of 1947) are persona desig- 
nala.) 
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[See also (1969) i Mad U 413: 81 

Mad LW 592. (An order of Ihe Rent 
Controller holding that he was competent 
to act under Section 470, Cr. P. Code 
and lav a complaint is not subicct to 
revision by the High Court under Sec- 
tion 115, C. P. Code as the Rent Con- 
troller is not a civil Court.)] 

(19) In exercising revisional power 

under Section 20 (1), Kerala Buildings 
(Lease and Rent Control) Act (2 of 
1965) the District Court functions as a 
Court and not us a persona designata 
and the ordinary incidents of the proce- 
dure of that Court including any right of 
appeal or revision will attach to that 
decision unless there is an express provi- 
sion to the contrary. Tliere is nothing in 
that Act which excludes the revisional 
jurisdiction of High Court under Sec- 
tion 115 and therefore an order under 
Section 20 would be revisable. AIR 1969 
Kcr 103 (1071: 1968 Ker LT 583 (FB). 

H1960) Ker LT 1248, Overruled.) » 1960 
Kcr LT 895 (896); (1900) 2 Ker LR 353. 

(20) The mere fact that a Court has 

exclusive jurisdiction over a matter 
under a certain Act docs not alTect the 
revisional iurisdiction of the High Court 
unless such revisional jurisdiction has 
otherwise been expressly or impliedly 
ousted. AIR 1951 Nag 443 (444): ILR 

(1951) Nag 741: 1952 Cri L Jour 1 (FB) 

• .MR 1950 Cal 536 (542, 543): ILR 

11951) 1 Cal 68 (DB) • AIR 1945 Bom 

60 (63): ILR (1944) Bom 558 (DB) • 
AIR 1942 Oudh 291 (297)- 18 Luck 1 

(FB). 

(21) A Collector dealing with an appli. 
cation under Section 18, Land Acquisi- 
tion Act, 1894, does not act as a Court 
subordinate to the High Court. AIR 1946 
Cal 508 (516, 517): ILR (1946) 2 Cal 573 
(FB) • AIR 1938 Cal 250 (252) (DB). 

(22) A Court constituted under the 

Land Acquisition Act is subject to the 
revisional iurisdiction of the High Court. 
AIR 1954 Assam 92 (93) (DB). 

(23) District Court dealing with an 

appeal under Section 8 of the Bombay 
Land Requisition Act (33 of 1948) acts 

as a Court subordinate to the High Court. 
(1963) 4 Guj LR 660. 

(24) An Authority under the Payment 
of Wages Act is not a Court subordinate 
to the High Court so as to attract this 
Court's revisional jurisdiction under Sec- 
tion 115, ILR (1965) 2 Pun} 485 • AIR 
1964 Punj 242 (243): (1964) 1 Lab LJ 
071 (DB). (Petition can be treated a.s 
one under Article 227 of the Constitu- 
tion.) • AIR 1961 Puni 154 (156): (1961) 

2 Lab LJ 62 • 1961 Raj LW 241: (1961) 

3 Fac LR 32. 

(25) District Court hearing appeal 

under Section 17, Payment of Wages Act, 
*"36, acts as a civil Court subordinate 
to High Court and not as a persona 
de.signata. AIR 1907 All 576 (577-578): 


1967 All LJ II (DB) • 1964 Ker LT 616; 
1964 Ker LJ 407 * AIR 1963 Mys 128 
(134. 135): 40 Mys LJ 968. 

(26) Authority appoinicd under the 

Minimum Wages Act (1948) i.s subject to 
the revisional jurisdiction under Sec- 
tion 115. AIR 1960 Assam 123 (125) 

(DB) • (1962-63) 23 FJH 547 (Punj). 

[But see 1969 Lab IC 225 (226): 1968 

i’^^r LT 610. (Authority under Section 20. 
‘\Iiuiuiuin Wages Act, is tribunal and not 
Civil Court — Its orders are not revisable 
under Section 115.)] 

(27) Commissioner under Workmen’s 

Compensation Act is Cnurt subordinate 

to High Court. AIR I960 Bom 387 (388): 
62 Bom LR 195. 

(28) A Collector acting under Sec- 
tion 13 of the Madras Hereditary Village 
Olfices .Act and the appellate authority 
acting under Rule 38 of the Rules framed 
under the .Act are Courts subordinate to 
High Court. AIR 1963 Andh Pra 37 (40). 

(29i Under the Rent Acts the right of 
revi.sion to the High Court has been 
either expressly or impliedly excluded. In 
ail .such cases, there will be no right of 
revision under this section. AIR 1926 AH 
398 (399) (FB). (Praclicallv ON'erruling 

AIR 1926 All 113: 48 All 104, under the 
Agra Tenancy Act.) * AIR 1932 All 273 
(277): 54 All 573 (FB) • AIR 1929 Oudh 
389 (390): 4 Luck 539 (FB). (AIR 1928 
Oudh 214: 3 Luck 150. Approved: AIR 
1923 Oudh 18 and 14 Oudh Ca.s 38 must 
be taken to be Overruled.) * .AIR 1928 
Mad 1032 (1037. 1038) (FB) • AIR 1966 
J and K 121 (122): 1966 Kash LJ 5 • 

AIR 1966 Madh Pra 7 (8): 1965 MPLJ 
415. (Order passed by District Judge in 
appeal against order under Section 5. 
Public Premises (Eviction of Unautho- 
rised Occupants) Act. 1958 — District 
Judge acts as persona designata — Revi- 
sion is excluded by Section 10 of that 
Act.) 

[But see (1896) 23 Cal 723 (728) 

(FB).] 

130) Where there is no exclusion of 
the right of revision under the local 
Acts. Section 115 will apply. AIR 1944 
Bom 91 (92) * AIR 1944 Mad 139 (144)* 
ILR (1944) Mad 595 (DB) • AIR 1938 
All 635 (636) (DB) • ILR (1963) Madh 
Pra 347. (M. P. Accommodation Control 
Act.) 

(31) Revenue Court cannot question 
the jurisdiction of the civil Court in 
making reference to it under Section 125 
(1) of the Bombay Tenancy and Agri- 
rultural Lands (Vidarbha Region and 
Kutch Area) Act. 1958. Proper remedy for 
the aggrieved parly is to move again.st 
the order of Civil Court itself by way 
of revision. ILR (1962) Bom 413. 

(32) For further illustrations as to what 
are and what are not Courts Subordinate 
to High Court, see the undermentioned 
cases. AIR 1966 Mad 327 (329): (1966) 1 
Mad LJ 105 (DB). (Revenue Divisional 
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Oiricer for purpose ol' Seclion 6 (B) of 
(he Mndras CuUivating Tenants Protec- 
lion Act (25 of U)55) is a Court subordi- 
nalc to llifih Court.) * AIK 1908 Goa 
78 (81). (Claims Tribunal under Motor 
Vehicles .Act is not a civil Court though 
he can be regarded as a tribunal for 
purposes of supervisory jurisdiction 
under .Article 227 of the Constitution — 
Orders passed bv the Tribunal are not 
revisable under S, 115 (c). Civil P. C.) ♦ 
AIK limo Mvs 5 (7 to 10). (1965) 1 Mys 
IJ 2211. (Courts of the Mamlaldar. Col- 
leclor. .Assistant Collector, Deputy Col- 
lector or Assistant Commissioner which 
are deemed to be Courts under S. 23 

(3), Bonilnw Mamlaldars Courts Act (2 
of 1906) are civil Courts subordinate to 
file High Court. AIR 1946 Bom 200, Dis- 
sented from.) * AIR I960 Mad 353 (357): 
(1960) 1 Mad LJ 38. (Madras Village Pan- 
cliayats Act (10 of 1950). Section 19 (1) 
election petition — District Munsif en- 
quiring into election petition acts as 
persona designata.) • 1959 Pal LR 297 
(298). (Claims officer under the Bihar 
Land Reforms Act. 1950 is a Court sub- 
ordinate to the High Court within Sec- 
tion 115.) * AIR 1957 All 495 (498, 499, 
500) 1958 All W R (HC) 330. 

(Compensation officer taking proceedings 
under Seclion 48, U. P. Zamindari Aboli- 
tion and Land Reforms Act is not a 
Court subordinate to the High Court 
Overruled on another point in AIR 1962 
All 315 (FB).) 

(33) The c,\pression "Court Subordi- 
nate" in Section 115 has a different 
meaning from that of the expression 
"Court immediately below" in Article 133 
(1) of the Constitution of India. A Court 
is subordinate to the High Court if it is 
subject to its superintendence while Court 
immediately below" means the Court 
from the decision of which the appeal is 
filed. (1968) 1 SeWR 232: 1968 SCD 

374. 

6. *'Aiid 111 which no appeal lies there* 
to." — (1) Where an appeal lies to the 
Subordinate Court and not to the High 
Court, the High Court’s power of revi- 
sion would not be excluded by the 
language of Seclion 115 of the Civil P. 

(’, which confers that power with re- 

gard to all cases in which no appeal lies 
to the High Court. 1961 Kcr LT 927: 

(1961) 2 Kcr LR 54 * AIR 1967 Cal 627 
am) (DB) • AIR 1967 Ker 135 (143): 

1967 Kcr LT 777 * 1967 Ker LT 210: 

1967 Kcr IJ 292 * AIR 1967 Mad 313 
315): (1966) 1 Mad LJ 427 * AIR 1966 
Mad 370 (371): (1966) 1 Mad LJ 451 • 

AIR 1964 Pat 438 (439) • AIR 1962 Kcr 
■261 (262): 1961 Ker LT 946 • 1961 Ker 

i;r 930. ■ 

(■>) The word hippenl' includes o 
sc(^“nd appeal. AIR 19.53 Raj 137 (142): 

*« •• , t 4\r 4t ^ o fl.kS .fU'l ftrH) If 1^ 


Aiidh 624 (628) * AIR 1943 Cal 177 

(179) (DB) * AIR 1931 All 294 (296): 53 
All 612 (FB) * AIR 1928 Mad 794 (795) 

* AIR I9()9 Orissa 28 (29) * AIR 1968 

Manipur 4 (6). (AIR 1933 Rang 64, held 
not good law in view of AIR 1964 SC 
497.) * (1968) 70 Pun LR 649 * 1967 
KLT 210: 1967 Ker LJ 292 • (1966) 32 

Cut LT 628: ILR (1965) Cut 823 ♦ AIR 
1963 Cal 428 (430): 67 Cal WN 638 ♦ 

(1963) 29 Cut LT 594. 

[But see 1949 Bur LR (HC) 498 (501) 

* AIR 1933 Rang 64 (67): II Rang 134.] 

(3) Revision under Section 115 Iic.s 
when a case has been decided by any 
Court Subordinate to a High Court and 
in which no appeal lies to the High 
Court. AIR 1963 Guj 117 (118): (1963) 4 
Guj LR 520. (Order appealable under 
Section 47 to District Court — Revision 
again.st order mnintninable.) 

(4) Where, first appeal or second ap- 

peal lies to the High Court from llic 
case .sought to be revised the High Court 
has no jurisdiction to interfere in revi- 
sion. AIR 1952 Mad 86 (87): ILR (1952) 
Mad 77 (FB) * AIR 1956 Madh B 208 
(208) * AIR 1956 Mad 684 (684) * ILR 
(1948) 2 Cal 494 (495) * AIR 1946 All 
89 (90. 96): ILR (1946) All 413 (FB) * 
AIR 1962 Punj 218 (219,220): 64 Pun LR 
189 (FB)*AIR 1969 Pal 256 (257): 1969 
BLJR 106. (Court recalling iis own order 
appointing receiver.) • AIR 1969 Orissa 
28 (29). (Amendment of preliminarv de- 
cree in pursuance of order directing fresh 
drawal of the decree — Revision against 
order incompetent.) * AIR 1968 Mad 222 
(222): (1967) 2 Mad LJ 502 • (1968) 70 
Punj LR (Delhi) 67 * (1968) 70 Pun LR 
167 • AIR 1967 Cal 627 (628) (DB) 

* AIR 1967 Mad 313 (315): (1966) 

I Mad LJ 427 * (1967) 33 Cut 

LT 1091: (1968) 2 Lab LJ 326 * AIR 
1966 All 188 (189). (Dismissal of applica- 
tion under Order 21, Rule 90 is appeal- 
able under Order 43. Rule 1 (i).) * 

(1966) 70 Cal WN 156 (DB) * 1966-2 Mys 
LJ 86 (89): (1966) 7 Law Rep 227 * AIR 
1965 Mad 376 (378, 370): 77 Mad LW 

640 (DB) * AIR 1962 All 299 1300): 1961 
All I.J 996 (DB). (Suit for recovery of 
Rs. 1.700 filed in 1956 in Court in U. P. 

— Docrco passed after 1-1-57 — Second 
appeal and not revision lies. ILR (1961) 

1 All 287: AIR 1961 .Ml 320 :I961 All LJ 
4. Overruled.) * AIR 1962 Ker 233 (234); 
1962 Kcr LT 181 (DB). (Order against 
garnishee under O. 21. R. 46-C bv Small 
Cause Court — Not appealable under 
Order 21. Rule 46-1 — Revision alone 
mainlainnble. 1961 Ker LT 126: AIR 
1962 Ker 26. Overruled.) • AIR 1962 Pat 
410 (413): (1962) BLJR 16. 

(5) Orders and decisions amounting to 
decrees and which are open to a second 
appeal to the High Court, cannot be 
revised under this section. AIR 1949 Pa* 

133 (137): 27 Pal 873 (FB) • (1886) 8 
All 109 (111) (FB) • AIR 1968 Orissa 
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163 (165): 34 Cut LT 649. (Order reject- 
infi plaint for non-payment of deficit 
court-fee.) • 1907 BUR 973 (974, 976). 
(Decision imdcr Section 47.) * AIR 1960 
Mys 112 (116): (1965) 1 Mys U 786 • 
AIR 1905 Mad 376 (378, 379): 77 Mad 

LW 640 (DR) • AIR 1965 Orissa 193 
(194): 31 Cut LT 106, (Order dismissing 
appeal as time-barred.) » AIR 1965 Orissa 
102 (106); ILK (1064) Cut 074 (DR). 

(Order of dismissal of memorimdum of 
appeal on ground of limitation.) • (1006) 
82 Cut LT 393: ILR (1965) Cut 943 ♦ 
(1903) 29 Cut LT 694, (Order of Munsif 
in execution of decree conlrar>’ to direc- 
tion in decree.) • AIR 1960 Mad 349 
(350): (1960) 1 Mod LJ 330. 

(0) High Court can interfere in revi- 
sion with a decision where no first or 
second appeal lies to it against that 
decision. (1966) 32 Cut LT 383: ILR 

(1966) Cut 1U2 •* AIR 1968 SC 306 (371); 
(1968) 1 SCR 302. (Civil Revn. Nos. 294 
^d 295 of 1902 D/- 7-1-1963 (Rom. at 
Nag.) Affirmed.) • AIR 1969 Orissa 144 
(1945): 35 Cut LT 287. (Order 
wider Section 151.) • AIR 1969 Raj 109 
(ill)- 1969 Raj LW 113 • (1967) 2 An 
WR 432: (1967) 2 An LT 114. (Order 
reluming plaint for presentation to pro- 

1 * I ^ . is not a decree — Revision 
Res.) • AIR 1967 Cal 627 (628) (DR) • 

Mad 

813 (315): (1960) 1 Mad U 427 • AIR 
1967 Orissa 19 (23): 31 Cut LT 294 * 
(1966) 1 Andh WR 47 (DR). (Order 
under secUon 161.) • (1966) 70 Cal WN 

A. 1965 Raj 

LW 495. (Reference under Section 18 
Land Acquisition Act rejected as Umc- 
• air 1964 Orissa 150 (156): 32 
Cut LT 76. (Remand order under See- 

Orissa 134 (139): 

(Order under 
^ ' — Revision lies.) • 
AIR 1064 Orissa 86 (87): 29 Cut LT 598. 
ineiection of memorandum of apDcaJ 
under Order 41, Rule 3 or Order 7, 

1 ^? U SecUon 107 (2).) * AIR 

Orissa 61 (64): 28 Cut LT 635. 

(Urder rejecting plea of limitaUon and 
remandmg suit to lower Court with 
^ection to proceed with proceedings for 
^al decree.) ♦ AIR 1963 Pat 30 C32i- 

1962 BUR 813 (DB). (Order not appcal- 
^le under Section 64 of Land Acquisi- 

^ Revision maintainable.) • 
(1003 05 Pun LR 1092. (Order rejecting 
ohieclion to sale proclamation on tlio 
groimd that it does not stale certain in- 
JJ^R'jances.) • AIR 1962 Cal 455 (456): 

H* 388. (Order mider Section 24, 

Marriage Act granting maintenance 
pendente hie and expenses of proceedings 
^ Urder is not appealable.) (Held, over- 
ruled by 68 Cal WN 310 as interpreted in 
70 Cal WN 633.) • AIR 1962 
Cal 88 (91): 65 Cal WN 786. (Order 

toder Section 161 rejecting applicaUon 
«or stay of further proceedings in matri- 

iVoL 2J 3 A. M. 76 


monial acUon under the Hindu Marriage 
Act.) • ILR (1902) Cut 818. (Order dis- 
missing memorandum of appeal as time- 
barred Revisoble — Overrujed on 
another point in AIR 1905 Orissa 102.) • 
AIR 1902 Raj 109 (111): 1961 Raj LW 

627. (Order dismissing suit under O. 2 'A. 
Rule 1 (i) with a direction a.s to c'-bis 

— Order not a decree.) * AIR 1961 M;, ! 
262 (203): 71 Mad LW 201 • AIR 19^.) 
Manipur 35 (37) • AIR 1960 Rom 315 
(317): 02 Bom LH 47, (Ord<r granting 
interim relief under Section 24. Hindu 
Marriage Act (1955).} • ILR (1960) Cut 
118. (Order of remand without deter- 
mining rights of parlies.) 

(7) Under Section 28. Hindu Marriage 
Act, 1955 onlv decree and orders su h 
as are appealable under Section 104 and 
Order 43, ol Civil P. C. ore appealable 

— Order directing parlies to he pre.sent 
for examination is revisable and not ap- 
pealable. AIK 1905 J and K 88 (89): 1965 
Kush LJ 11 (DB). 

(8) Subordinate Judge vested with 
Small Cause Courts powers of Rs. 500 
only — Money suit for Rs. 570 tried as 
regular suit — No second appeal hes to 
High Court in view of Section 102 but a 
rc\ision lies. 1900 BUR 455 (450). 

on an application 
for restoration of a bolding under Sec- 
tion 52 of Malabar Tenancy (Amend- 
ment) Act (33 of 1951) is neither a de- 
cree nor an appealable order and there- 
fore is resivable under S. 115. 1962 Ker 
LJ 617* 

(10) In which no appeal Lies'* means 
appeal from the order direct and not 
appeal from final order. AIR 1904 SC 497 
(602): (1964) 4 SCR 409. (AIR 1953 Haj 
137 and AIR 1953 Raj 90. Overruled.) 

(11) Where an application for per- 
mission to prosecute the suit os a legal 
representative of the deceased is dis- 
allowed, the applienni has a rigJit of 
assailing the order and this right will 
not be taken away merely because a sub- 
sequent decree has been passed which 
decree he cannot appeal against without 
getting the order passed on his applica- 
Uon under Order XXII, Rule 3 reversed 
Hence an application to the High Court 
m revision under Section 115 is com- 

P^i^j“VR^372^®‘^^ ^^*^^** ^ 

7. Other remedy open. — (i) Trjje 
fecial and extraordinary powers under 
this section will not be exercised in 

favour of interference where the annli- 

remedy open to him 
Pursued. AIR 1959 

vis? *^38 Manipur 20 

^2) • AIR 1958 Punf 437 (440)' ILR 

(1968) Punj 663 (DB) • AIR 1958 R^j 
287 (291): ILR (1958) 8 Raj nf • AIR 
}®37 All 658 (559) • 1957 Jab U 268 

9 ^ J and K 17 (17) • 1957 - 

2 Mad L Jour 623 (624) • ILR 

Andhra 624 (629) • (1968) 70 Punj LR 


1103 [S 115 N 7] 


[The Code oQ Civil Procedure^ 1908 


SesliOB 116 — Note 7 (contd.) 

649 * (1965) 2 Mys LJ 712: (1966) 18 

STC 94 * AIR 1965 Mys 300 (301, 302): 
(1965) 1 Mys LJ 297 * (1963) 2 Mys LJ 
325 * AIR 1959 Manipur 23 (24). 

tSee however AIR 1941 Mad 262 (265) 

(DB).] 

(2) Though ordinarily the High Court 
would not interfere in revision if another 
convenient remedy is open to an appli- 
cant, it cannot be laid down as a gene- 
ral proposition. Each case must be con- 
sidered on its own merits and where an 
import^t Question of law is involved 
the discretion should be exercised in 
favour of the applicant and he should 
not be driven to a more circuitous re- 
medy by wav of separate suit. 1964 All 
LJ 602. (Rejection of application for 
rateable distribution not in accordance 
with law. Though remedy by way of suit 
was available under Section 73 (2), the 
High Court interfered under Section 115 
— AlU 1936 OlkHi 185 and 2 All LJ 370, 
Not foil.) ♦ AIR 1968 Andh Pra 33 (34) 

* (1967) 2 Andh WR 432: (1967) 2 

Andh LT 114 * (1965) 67 Bom LR 210 
( 212 ): 1965 Mali LJ 473. (AIR 1936 Cal 
786, AIR 1944 Cal 309 and AIR 1938 All 
22 . Re), on.) * AIR 1963 Guj 117 (118, 
119): (1963) 4 Guj LR 520 * 1960 AU 
LJ 79: 1960 All WR (HC) 63. (Order on 
objection under Order 21, Rule 58 is 
revisable, though suit under Order 21, 
Rule 63 is maintainable.) * AIR 1960 
Andh Pra 540 (542). (Order clearly 

without jurisdiction — High Court wiU 
interfere, even though appeal lies to 
lower appellate Court.) * AIR 1959 Cal 
621 (623): 63 Cal WN 361. (Availability 
of remedy by way of suit under 0. 21, 
R. 103.) 

(3) It would be proper to interfere in 
revision where the existence of the alter- 
native remedy is doubtful, or where the 
alternative remedy is inconvenient or is 
not efficacious or is barred, or where 
non-interference will lead to multiplicity 
of proceedings and unnecessary expense 
and dealy, or results in grave injustice. 
AIR 1960 Andh Pra 540 (542) • 
AIR 1962 Assam 23 (24): (1960) 1 Assam 
LR 243 (DB). (Court holding that Sec- 
tion 145 (c) applied — Order is covered 
bv Section 47 and is appealable — Prayer 
for revision included — Court will exer- 
cise revisional powers.) 

(4) Where the applicant could have 
appealed against the decision complained 
against and has not done so a revision 
will not ordinarily be entertained. AIR 
1948 PC 12 (14): 74 Ind App 264: ILR 
(1948) Mad 505: ILR (1947) Kar (PC) 
410 * AIR 1957 J and K 12 (13) (DB) 

• AIR 1952 Mad 86 (87): ILR (1952) Mad 

77 (FB) * AIR 1958 Him Pra 42 (43) • 
Mndh BLJ 1955 IICR 1803 (1805) • AIR 
1968 Kcr 282 (283): 1968 Ker LT 70 • 

(1908) 70 Pun LR 649. (Order made by 
Senior Subordinate Judge in exercise ot 


Insolvency Jurisdiction.) • AIR 1967 Ker 
135 (143): 1967 Ker LT 777 • (1966) 10 
STC 534: 67 Pun LR 155 • AIR 1905 
Mad 376 (378, 379): 77 Mad LW 640 
(DB) • AIR 1963 Andh Pra 193 (197): 
(1963) 1 Andh WR 45 (DB). (Award set 
aside under Section 30 (c). Arbitration 
Act — Appeal under Section 39 (1) (vi) 
of the Arbitration Act is proper remedy.) 

* AIR 1962 Raj 157 (160): 1961 Raj LW 

262 * ILR (1960) Mys 664 (667). (Order 
falling imder Order 40, Rule 1 (d) is ap- 
pealable under Order 43, Rule 1 (s).) • 
1960 Raj LW 153: ILR (I960) 10 Raj 

823. (Plaintiff failing to comply with 
order for supply of better particulars — 
Dismissal of suit — Order amounts to 
decree and is appealable — No revision 
lies. AIR 1941 Nag 223, Rel. on.) * AIR 
1959 Mad 191 (194): (1959) 1 Mad LJ 181 

• AIR 1959 Tripura 6 (6). 

(5) Where an interlocutory order can 
he Questioned in an appeal against the 
final decree in the suit under Section 105 
of the Code, the High Court will not 
ordinarily interfere in revision. AIR 1954 
Raj 83 (83): ILR (1953) 3 Raj 1003 
(FB), (AIR 1951 Raj 79 and ILR (1951) 

1 Raj 645, Overruled.) * AIR 1953 Raj 
137 (143): ILR (1953) 3 Raj 483 (FB) • 
AIR 1956 Pat 244 (250) (DB) ♦ (1883) 7 
Bom 341 (372) (FB) • AIR 1968 Pat 187 
(188) ♦ (1965) 1 LR 684 (686) (Mys) ♦ 

AIR 1963 Raj 193: 1963 Raj LW 183 

(DB). 

[See however AIR 1960 Raj 196 (198): 
ILR (1959) 9 Raj 614. (CiviL Court hold- 
ing that it has jurisdiction to try suit — 
Revision is competent as such objection 
even if raised before High Court in ap- 
peal from decree would be infructuous 
in view of Section 205, Rajasthan Tenancy 
Act.)j 

(6) WHicre the first appellate Court had 
not only remanded the case with fresh 
issue which covered the issues already 
framed by the trial Court, but it had 
also directed the trial Court to transfer 
the case to a Revenue Court, the ap- 
peal from the Revenue Court would 
never come to the High Court and so a 
revision against such order of remand 
was maintainable. ILR (1960) 10 Raj 346. 

(7) Where the aggrieved party could 

bring a separate suit to challenge the 
order sought to be revised, the High 
Court will not, as a rule, interfere in 
revision. AIR 1951 Madh B 79 (79) • 

AIR 1948 Nag 183 (189): ILR (1947) 

Nag 538 • (1888) 10 All 119 (122) • 
(1885) 7 All 407 (410) (DB) • (1909) 3 
Ind Cas 780 (782) (Bom) (DB) • 1898 
Pun Re No. 21. p. 68 (59) (FB) • AIR 
1965 Mad 122 (127): 77 Mad LW 387 
(DB) • AIR 1965 Punj 412 (412, 413): 

66 Pun LR 1032 ♦ AIR 1964 Pat 604 
(605) (DB). (Remedy of suit under O. 21i 
R 63 ) 

'[But see AIR 1955 Pepsu 113 (120)1 
ILR (1956) Patiala 41 (DB).] 


Code of] Qvil Procedure^ 190S 


[S 115 N 8-9] 1203 


SecUoo 116 — Nofe 7 (contd.) 

(8) An order under Order 21, Rr. 98, 
99 or 101 will not be interfered with in 
revision. AIR 1952 Cal 9 (9) (DB) * 1952 
Raj LW 454 (455, 4561 * AIR 1930 Cai 
348 (348) * AIR 1915 Mad 744 (744). 

[But see (1884) 6 All 172 (173) (DB).] 

(9) Order under Order 21, Rule 58 
releasing property from attachment pass- 
ed without jurisdiction — Revision lies, 
even though the aggrieved party has 
alternative remedy by way of suit undei 
0. 21, R. 63. AIR 1962 All 9 (12). 


(10) A decision under Section 9 of tho 
Specific Relief Act, 1877, will not be in- 
terfered with in revision. AIR 1953 Assam 
158 (159): ILR (1952) 4 Assam 316 * 
(1908) 30 All 331 (333) (DB) • AIR 1934 
All 541 (542) * AIR 1926 Nag 290 (291): 
22 Nag LR 30 * AIR 19G6 Madh Pra 282 
(284); 1966 MPU 192. 

[But see AIR 1969 Mad 191 (201): 
ILR (1908) 3 Mad 335 * AIR 1965 Mad 
122 (127): 77 Mad LW 387 (DB).] 

(11) If a civil Court commits a male- 
ri/il irregularity in the exercise of juris- 
diction even in tlie course of summary, 
proceedings, the High Court will inter- 
fere in revision, allliough (here may be 
^ alternative remedy. AIR 1963 Guj 147 
(148). (The principle that the High 
Court will not interfere in revision it 
there is an alternative remedy, which 
may apply to revenue procecflings, need 
not be applied to the proceedings of a 
civil Court.) 


(12) The filing of a review petition 
does not take away parties' right to in- 
voke the Court's power under S. 115, 
Am I960 Orissa 153 (153): 26 Cut LT 

8. JurlsdlcHon. — ( 1 ) The word ‘juris- 
diction has been used in this section in 
its broad legal sense as meaning the 
power of administering justice according 
to the means which the law provides 
^d subject to the limitations Imposed 

judicial aulhorily. 
(1885) 7 All 345 (350) (DB) • ILR (1957) 

Sf/x 19^4 Cal 388 (390, 

391); 41 Cal 326 (DB). 


(2) The Section applies to jurisdictio 
, Ibe irregular exercise or non-exe 
pi®® o* if or the illegal assumption c 
[t. The section is not directed again; 
the concliLsions of law or fact in whic 
the question of iurisdiclion is not u 
AIR 1917 PC 71 (74): 40 Ma 

201 • AIR 1957 Cal 13 
• air 1966 SC 153 (15.5, 156 
* AIR 1964 SC 1336 (1.331 

^ • air 1964 S 

iV ^ • air 196 

SC 698 (701): 1962 Supp (1) SCR 9,3) 
iR®''^8lon under Section 36. Delhi an 
Aimer Rent (Control) Act, 1952. is nc 
however thus limited ~ Revision ei 
tends to errors of law and fact if ther 


is miscarriage of justice.) ♦ (1968) 1 
Andh LT 321 • (1967) 1 Andh WR 241: 
(1967) 1 Andh LT 373 • AIR 1967 Mad 
306 (310); 79 Mad LW 411 (416) • (1960) 
2 Andh WR 159 * (1904) 5 Guj LR 941 • 
AIR 1960 Mys 297 (299): 38 Mys U 
232. 

(3) High Court's revisional power — 
Question as to whellier a matter has to 
be referred to arl>itralion — Mailer 
is one alfecting Court’s jurisdiction — 
Erroneous decision can be correcled by 
High Court in revision. AIR 1907 Puni 
241 (244). 

(4) The matter of addition of parlies 

does not raise any [ueslion of initial 

jurisdiction of the Court. It may some- 

times involve a question of jurisdiction 
in the limited sense in which it is used 
in Section 115. AIR 1958 SC 886 (891, 
895) • (1968) 2 Mys LJ 243; 15 Law 

Rep 727 • (1963) 1 Mys L.J 465. 

[See also (1966) 1 Andh LT 280. 

(Court exceeding its iurisdiclion in dis- 
posing of the case on merits after elabo- 
rate enquiry not strictly called for — 
High Court is not prevented from re- 

opening the matter when it is clearly of 
the view that the conclusions drawn by 
lower Court is not consistent with evi- 
dence on record.)] 

(5) Question of construction of a 

provision in an enactment involves (rues- 
lion of iurisdiclion of Court and there- 
fore can be enleiiained in revision. AIR 
1067 Bom 191 (194): 65 Bom LR 412 

(DB). 

9. “Exercised a Jurisdiction not vested 
In it hy law.”— (1) When a Court has no 
legal authority to decide the cause at all 
but nevertheless under an erroneous con- 
struction of the law or of a misappre- 
hension of facts proceeds to do so as if 
it had such authority, it exorcises a juris- 
diction not vested in it by law. AIR 1956 
SC 391 (399): 1956 SCR 125: ILR (1956) 
Puni 1075: 1956 Cri L Jour 781 * AIR 
19.58 All 036 (638) (DB) • AIR 1958 Pat 
486 (488) • AIR 1958 Pat 27 (29) (DB) 

* 1957 Andh LT 534 (5,36) • AIR 1957 
Ker 41 (42): ILR (1957) Kerela 340 * 

AIR 1957 Madh B 135 (136) • AIR 1957 
Madh B 122 (124) • AIR 1957 Nag 97 
(100) (DB) • AIR 1967 Assam and Naga- 
land 1 (2): ILR (1966) 18 Assam 65 • 
1900 All LJ 518. (Application under Sec- 
tion 8 Arbitration Act not maintainable 
but entertained — It is exercise of juris- 
diction not vested in Court.) • ILR (1966) 

18 Assam 66. (Civil Court assuming juris- 
diction, which it has not, and entering 
into examination of validity of either 
requisition or acquisition under Assam 
Land (Reciuisition and Acquisition) Act, 
1948.) • AIR 1966 Orissa 59 (60): 31 Cut 
LT 1011. (Time barred application under 
Order 9, Rule 13 — Court instead of dis- 
missing it restoring suit.) • AIR 1966 
Tripura 16 (17). (Refusal to produce 
documents under Order 11, Rule 14 — 
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Order 11, Rule 21 is not attracted — 
Order dismissing suit is without juris- 
diction.) * (1964) 66 Pun LR 490: 1964 Cur 
LJ 176 • AIR 1963 Punj 104 (109): ILR 
(1962) 2 Pun j 597. (Granting temporary' in- 
junction in case where perpetual injunction 
can neither be claimed nor granted. Amounts 
to reckless assumption of jurisdiction.) * 
AIR 1962 Puni 470 (472): 1962 Cur LJ 
310 * (1961) 1 Andh WR 320 * (1961) 
1 Ker LR 434 (436), (District Court 

direclly entertaining revision under Sec- 
tion 20 Kerala Act 16 of 1959 from order 
of Rent Control Court acts without juris- 
diction.) * AIR 1959 Andh Pra 432 (433): 
(1959) 2 Andh WR 229. (Final order of 
suspension by District Judge against legal 
practitioner.) • AIR 1959 Mysore 158 
(161): 1959 Cri LJ 946: 37 Mys LJ 30. 

(Notice served under Section 2 of Ad- 
ministration of Evacuee Property Act, 

alleged to be defective — Defect not be- 
ing such as to vitiate jurisdiction of 
authority, not sulTicient for divesting 

jurisdiction of authority: AIR 1950 SC 

222, Rel. on.) 

(2) Every tribunal or authority has 

jurisdiction to decide a case rightly or 
wrongly. When such authority acts in 

excess of jurisdiction given to it or 
abuses the authority or acts in an arbi- 
trary way, its action can be challenged 
by an appropriate action in civil Court. A 
civil Court can interfere only when a 
clear case is made out there the action 
taken by authorities is in excess of their 
jurisdiction. AIR 19(V1 Bom 241 (243): 66 
Bom LR 38. (AIR 1950 SC 222. Rel. on.) 

(3) Where a Court entertains a suit or 

appeal which it has no jurisdiction to 
entertain the High Court will interfere. 
1956 Rai LW 195 (197) * AIR 1933 Rang 
185 (186): 11 Rang 337 (FB) • 1966 All 
LJ 308: 1966 All WR (HO 10 • AIR 
1966 Madh Pra 286 (293): 1966 MPU 

335 (DR) * AIR 1966 Punj 165 (169): 

ILR (1966) 1 Punj 657 • 1962 Raj LW 
188 (192). (Court entertaining a suit 
instituted not in conformity with S. 92 
(1), C. P. C.) • AIR 1961 Tripura 16 
(17). (Entertaining suit barred by limita- 
tion.) * 1900 Ker LJ 183: 1960 Ker LT 
281. (Eidertaining suit barred under Sec- 
tion 47.) 

[But see AIR 1924 Nag 17 (18): 19 
Nag LR 179 * AIR 1927 Nag 164 (165).] 

(4) A High Court itself acts in excess 
of its iuri.sdiclion where it exercises a 
iiirisdielion not conferred on it l)v Sec- 
ti(m 115. AIR 1953 SC 23 (28): 1953 SCR 
130. 

(5) The omis.sion to apply the provi- 
sions of an enat linenl or of the Consti- 
tution, while deciding the matter within 
the juri.sdleti<)n of the Court or ofTiccr, 
cannot be .said to result in complete ab- 
sence of iiirisdiction to decide it. If a 
decision is given in ignorance of a piece 


of legislation, the decision cannot be 
said to be completely without jurisdiction. 
AIR ^1958 All 164 (157): ILR (1967) 2 
All 88 (DB). 

(6) Court must not grant relief not 
prayed for — Applicant under Order 21, 
Rule 58 and Section 47, asking that the 
execution be dismissed — Court cannot 
order release of the amount attached, 
which relief had not been prayed for — • 
Court granting relief not prayed for — 
It is a case for revision. AIR 1962 All 9 

(11. 12). J 

(7) Claimant should prove that he had 
interest in attached property on date of 
attachment — Such interest arising after 
attachment — Property released — Court 
exceeds its jurisdiction — Revision lies. 
AIR 1962 All 9 (12). 

(8) A perverse decision is also a deci- 
sion without jurisdiction. AIR 1968 Cal 
628 (631). 

(9) Suit in forma pauperis — Appeal 
from decree based on same cause of ac- 
tion pending — Stay of suit — Applica- 
tion for — • Order refusing stay of en- 
quiry into pauperism — Court cannot 
be said to have acted without jurisdic- 
tion or with illegality or material irregu- 
larity. AIR 1962 Punj 16 (17). 

(10) Order of trial Court refusing to 
grant temporary injunction in proper 
exercise of its discretion — Appellate 
Court has no jurisdiction to interfere 
with order — Appellate Court granting 
temporary injunction exercises a jurisdic- 
tion not vested in it — High Court 
would interfere in revision and restore 
the order of the trial Court. ILR (1966) 

2 All 71 (81). 

(11) Stay of proceedings by superior 
Court — Further proceedings by lower 
Court after stay are without jiuisdiction. 
AIR 1962 Pat 357 (360). 

(12) The bar under Clause (*) of the 
section must be one imposed by some 
provision of law and not by a contract 
or by other act of parties even if that 
contract be enforceable in law. 1961 Ker 
LT 379. (AIR 1937 Nag 334, Dissented 
from.) 


(13) If the Act reoTuires certain require- 
ments to be satisfied and if the trial 
Court does not give a finding that those 
requirements are satisfied, then the order 
passed bv the trial Court would be with- 
out iurisdiction. (1962) 3 Guj LR 920. 


10. "Failed to exercise o Jurisdiction 
so vested." — (1) Where a Court haying 
jurisdiction to decide a matter, thinks 
erroneously under a misapprehension of 
the law or of the facts that it has no 


uch iurisdiction. and declines to exer- 
isc the same, there is a failure to^ "exe^ 
ise the iuri.sdiclion vested in it." AIR 
949 PC 2.39 (242): 76 Ind App 131: ILR 
1950) 1 Cal 446. (AIR 1927 All 358 and 
Bom 432, Overruled.) • AIR 1958 SC 
i07 (512): 1959 SCR 1 • AIR 1968 Mad 
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306 (360) ^ AIR 1958 Pat 480 (488) * 
AIR 1958 Pal 22 (24) (DB) • 1957-2 

Andh WR 162 (166) • (1967) 100 CaJ L 
Jour 146 (148) ♦ AIR 1957 Him Pra 59 
(61) • AIR 1957 Mad 679 (680) * ILR 
(1955) 1 Cal 25 (28) (DB) * .UR 1965 
SC 540 (643): (1964) 4 SCR 69. (Court 
erroneously holdings that Section 4 of 
Ben<;al Ref^lation V ot 1799 did not 
apply and that application was barred 
by limitation and on these j^roimds 
refusing to exercise jurisdiction under 
Section 4 of Relation.) • AIR 1965 SC 
498 (602): (1964) 7 SCR 197. (Court look 
^ erroneous view of law that it has no 
jurisdiction to exercise discretion refusing; 
to do so.) • AIR 1968 MP 196 (199): 196H 
MPU 366 (DB) • (1968) 81 Mad L\V 
15 (17. 18): (1968) 1 Mad U 390. (Re- 
fusal to allow amendment of written 
statement by filinf; additional statement.) 

• (1968) 1 Mys U 129: 13 Law Rep 94 

• AIR 1968 Pat 188 (190). (Misapplvmg 

Supreme Court ruling.) • AIR 1967 .411 
161 (162). (Application, Lhou(!li moinluin- 
able, rejected as ‘misconceived.') * AIR 
1967 Guj 124 (125) : 7 Guj LR 970 • 

(1966) 7 Guj LR 589 : ILR (1966) Guj 660. 
(Court erroneously holdin){ that amend- 
ment of plaint was barred under S. 80 
Civil P. C.) • 1966 MPLJ 905: 1966 Jab 
U 500 • AIR 1965 AU 409 (410). (Munsiff 
f^ing to exercise jurisdiction vested in 
him under law by holding that suit was 
not maintainable imder S. 9, SpecUic Re- 
lief Act — High Court can substitute his 
order by suitable order in revision.) * 
(1905) 2 ITJ 710 (AU) • (1965) 1 Mys U 
642 : (1965) 1 Law Rep 653 * AIR 1065 
Orissa 17 (20) : ILR (1964) Cut 685. (Court 
acting imder misconception of law as to 
appiicabUily of doctrine of waiver imd 
Mtoppel.) • AIR 1964 Orissa 136 (138) 

(DB). (Adoption by widow — Court not 
deciding quesUon as to who was legal re- 
presentative of deceased plaintiff, under 
p. 22, R. 5, C. P. Code — Order liable to 
be set aside under S. 115 (b).) • (1964) 30 
Cut LT 63 : ILR (1963) Cut 957. fApplica- 
tion for examination of an essenti^ wiU 
ness present in Court rejected by Court in 

of provisions of O. 16, R. 7.) • 
1962 MPU 872: 1963 Jab LJ 52. 

(Preliminary decree for partition 

* 7 “ Private sale held by Commis- 

sioner under direction of Court for division 
of sale proceeds — Order U appealable 
under O. 43, R. 1 — • Order dismissing ap- 

competent — Revision lies.)* 
Uwl) 1 Andh WR 320 • (1961) 1 Andh 
WR 100: 1961 Andh LT 169. (Debt Settle- 
ment Board failing to exercise jurisdic- 

n ?4 S. 41, Hyderabad Jagirdars 

AJebt Settlement Act and also exceeding 

under S. 46 of the Act.) • AIR 
1960 Bom 486 (486): 62 Bom LR 722. 

(Review application dlamlits ed on errone- 
oui view that Court had no power.) • 
AIR I960 Pat 286 : 1960 BUR 99. (Refu- 
•al to transfer execution case on a wrong 


view of law.) • (1957) 61 Cal WN 789 

(DB). (Failure to draw decree — Only 
remedy is to file revision.) 

[See also (19M) 5 Guj LR 786. (Land 
used for agricultural purposes for benefit 
of commercial undertaking — Question 
whether suit land was exempted from 
Bombay Tenancy and Agricultural Lands 
Act — Civil Court held had jurisdiction to 
decide — Before deciding that question 
Civil Court referring issue as to whether 
defendant was tenant under Tenancy Act 
to Mamlatdar — Civil Court held failed 
to exercise its jurisdiction.)] 

(2) Where the Court rightly assumes 
ijurisdiclion but decides against the rights 
of a party under an error of law, there is 
no failure to exercise judisdiction but only 
an erroneous conclusion arrived at in the 
exercise of it. AIR 1949 All 744 (745) (DB) 
• AIR 1945 PC 170 (172) : ILR (1945) Kar 
(PC) 335 • AIR 1935 Pat 201 (202) • 
(1964) 5 Guj LR 1035 : ILR (1964) Guj 
1167 * (1964) 5 Guj LR 941. 

(3) In the following cases a Court will 
he deemed to have failed to exercise a 
jurisdiction vested in it by law. 

(a) Where i( refuses to entertain or it 
rejects a plaint, application, or 
memorandum of appeal on the er- 
runeou.s view that it has no power 
to enlerlain or deal with it. AIR 
1956 Assiuu 85 (95) : ILR (1956) 8 
Assiim 51 (DBi * AIR 1955 Raj 51 
(52. 63) : ILR (1954) 4 Raj 900 
(DB) * .UR 1067 Punj 389 (392) 
68 Pun LK 51 iFB) * Pal LJR 
232. (Evi» lion suit against tenant — 
Other parties added to avoid future 
objections — Plaintiff applying to 
delete some defendants against whom 
he had no claiiins — Trial Court re- 
fu.'ing to delete names of other 
parlies. 

Held trial Court failed to ex- 
ercise jurisdiction.) • .AIR 1967 Ori- 
ssa 152 (1.53): 31 Cut L f 1131 * AIR 
1966 Orissa 240 (240) : 32 Cut LT 
205 • 1966 Cur LJ 805 (Punj) • 

- 1965 All LJ 741 : 1965 All WR 
(HC) 374 * (1965) 7 Orissa JD 322: 
(1965) 31 Cut LT 294. (Rejection of 
application under O. 11. Civil P. C. 
on the erroneous view that O. 11 
does not apply in proceedings imder 
S. 24, Hindu Marriage Act, 1955.) • 
1961 Jab LJ 469 • 1959 Raj LW 88. 

[See however 1961 Ker LT 379 (380). 
(Return of plaint on finding that 
suit is maintainable elsewhere due 
to binding contract between parties 
— There is no failure to exercise 
jurisdiction.)] 

(aa) Declining bv District Judge to ex- 
ercise revisional jurisdiction under 
Sec. 2.5. Provincial Small Cause 
Courts Act against decision of Small 
Cause Judge which is not according 
to law. 1965 All U 1132: 1966 aS 
WR (HC) 596. 
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(b) The erroneous rejection of an ap- 
plication under O. 21, R. 89, or R. 90 
on the ground that the applicant 
had no locus standi to apply, is a 
failure to exercise jurisdiction. AIR 
1941 Mad 653 (653, 654) * AIR 1921 
Mad 157 (163): 44 Mad 554 (Fb;. 
(Overruling AIR 1914 Mad 46, 
Doubtful if AIR 1917 Mad 76 is good 
law.) * (1895) 22 Cal 767 (783) (FB). 

[But see AIR 1936 Pat 119 (121) • AIR 
1919 Mad 183 (184).] 

(c) When it refuses to pass an order on 
the ground that it has no power to 
do so. AIR 1949 Bom 359 (361) : 
ILR (1949) Bom 449 (DB) * AIR 
1969 Andh Pra 236 (237). 

(d) Where it misunderstands its own 
duties or its powers and thus, in sub- 
stance declines jurisdiction. AIR 1955 
VindPra 39(40) * AIR 1969 Orissa 52 
(53). (Ex parte decree against minor 
upon non-appearance of guardian 
— Court failing to appoint guardian 
for minor — Decree against minor 
can be set aside in revision even if 
petition is not filed by minor.) • 
AIR 1968 Orissa 94 (95) : 34 Cut LT 
173 * (1967) 1 Mad U 453 : 80 Mad 
LW 239. (Omission to give finding 
on necessary issue.) * AIR 1966 
Orissa 53 (55) : 32 Cut LT 563 * 
AIR 1966 Orissa 44 (45) : 31 Cut LT 
757 * 1965 MPLJ 171 : 1965 Jab LJ 
98. (Application for rateable distri- 
bution — Dismissal of application 
under misconception of law or on 
ground that counsel did not appear 


would not constitute sufficient cause 
within the meaning of 0. 9, R. 9, 
C. P. Code. (1961) 1 Andh WR 320. 


(h) Where the District Judge in appeal 
under S. 17 of the Payment of Wages 
Act, 1936, from an order under 
Section 15 wrongly holds that the 
provisions of the Act did not apply 
to the claim for wages made in those 
proceedings. AIR 1959 Assam 13 (16) 
(DB) . 

(i) Failure of the Courts below to apply 
and give effect to the provisions of 

35, Stamp Act. AIR 1964 Assam 
138 (140) ; ILR (1964) 16 Assam 
54. 


. ^ , case is not fit for exer- 

cise of inherent power is not refusal to 
exercsise jurisdiction. 1966 All LJ 811. 

(5) Suit for possession against tenant 
brought on two grounds — Decree confirm- 
ed by appellate Court on one ground 
Finding on other ground not given as not 
necessary — No interference in revision. 
AIR 1963 Guj 143 (144) : (1963) 4 Guj LR 


11. Exercise of Jurisdiction illegally or 
wilh material Irregularity.-- (I) It is only 
when a Court decides a case perver.^^ely 
that it can be said to act illegally or wilh 
material irregularity in the exercise of its 
jurisdiction and other errors on questions 
of law or procedure are outside this clause. 
AIR 1915 Mad 1223 (1233): 39 Mad 195 
(FB) ♦ (1894) 17 Mad 410 (414, 415) (FB) 
• (1896) 1 Cal WN 617 (625, 626) (DB) • 
AIR 1968 Cal 628 (531) • AIR 1967 Cal 
133 (136). 


to argue caie amounts to refusal to 

exercise jurisdiction.) * (1965) 2 , (2) Though a Court may have jurisdic- 
Mad LJ 107 : 78 Mad LW 250. (Ap- ticn to make an order, if the effect of the 
plication under S. 5, Limitation Act order is finally to shut out a trial when 

(1908) — Lower court not exercis- it ought never to have been so shut out, 

ing jurisdiction to see whether then such an error must be regarded as a 

there was ‘sufficient cause' or not.) • material irregularity although if may not 

AIR 1964 Orissa 94 (96) : 30 Cut LT be palpable or gross. AIR 1938 Nag 122 

386. (Erroneous order asking plain- ]126): ILR (1938) Nag 106 (FB). (Ovemil- 

tiff to deposit court-fee before final mg AIR 1933 Nag 107: 29 Nag LR 125 

decree — Order set aside on applica- (FB).) 


tion by plaintiff — Second order re- 
calling it as without jurisdiction — 
Order held amounted to refusal to 
exercise jurisdiction to review the 
erroneous order.) * (1963) 4 Gui LR 
387. (Failure to refer issues to com- 
petent aulhorities under S. 85-A of 
Bombay Act 67 of 1948). * 1961 Jab 
LJ 1122 • AIR 1960 Ker 69 (74) : 
1959 Ker LT 642. 

(e) Court passing order under O. 7, Rule 
11, instead of under O. 7, R. 10. 1965 
All WR (HC) 604. 

(4) Refusal to grant temporary injunc- 
tion without assigning any reasons. 
(1965) 1 LR 748 (Mys.) 

(g) Where on the facts found there had 
been negligence on the part of the 
next friend of the minor, the lower 
Courts fell into the error that it 


(3) Where the law has prescribed the 
manner in which a Court shall exercise its 
jurisdiction and the Court acts in disregard 
of tliese provisions, it acts illegally or ir- 
regularly in the exercise of jurisdiction. 
AIR 1948 Nag 258 (271): ILR (1948) Nag 
16 (FB) * AIR 1958 Madh Pra 26 (28) • 
AIR 1958 Madh Pra 6 (7) ♦ AIR 1957 
Andh Pra 378 (380) • 1957 Jab LJ 234 
(238) ♦ 1957 MPC 580 (581) ♦ ILR (1957) 
Punj 1651 (1553) • ILR (1955) 1 Cal 119 
(120) * AIR 1956 Madh B 98 (99): ILR 
(1956) Madh B 80 * AIR 1968 Guj 238 
(240); 8 Guj LR 649 (DB) • AIR 1968 Pat 
110 (112). (Court has no power to invoke 
its inherent powers, after plaintiff’s right 
to apply for restoration of suit has 
come barred by time. Order restoring suit 
in such case is bad in law and Court com- 
mits an illegality in exercise of Rs 
diction in passing order.) • AIR 1968 Pal 
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47 (47). (Court Kranling interim injunc- 
tion — Court must consider whether in- 
junction would continue till disposal of suit 
or in what terms — Court refusing to do 
so commits an error of Jurisdiction.) * AIR 
1969 GuJ 213 (221). (Court ignoring pro- 
visions of Rules 18 and 20 of Order li « 
ordering inspection o/ docuineius.i * AIK 
1966 Guj 302 (304): (1966) 7 Guj LR 405 

• AIR 1966 Mad 89 (05): ILR (1965) 1 

Mad 274 ♦ (1964) 5 Guj LR 1035: ILR 
(1964) Guj 1107 * AIR 1963 Pat 286 (287): 
1963 BLJR 445 (DB) ♦ AIR 1961 Guj 92 
(93):(iy6l) 2 Guj HCR 90. (Issues in two 
suits different — Parties not common — 
Consolidation of suits for hearing evidence 
in common without consent ot parlies held 
illegal.) • AIR 1962 Pal 63 (63): 1961 BLJR 
687. (Giving permission to withdraw suit 
under Order 23, Rule 1 (2) without suffi- 
cient cause.) * AIR 1960 All 184 (186). 

(Consolidation of suits in violation of pro- 
visions of Section 10.) * AIR 1959 Ker 277 
(279): 1959 Ker LT 161. (Issue of tempo- 
rary injunction without considering essen- 
tial aspects amount to material irregula- 
rity.) 

(4) Where the Court exercises its juris- 

diction in the manner prescribed but arrives 
at a conclusion or decision which is 
erroneous in law or fact, it does not act 
illegally or with material irregularity but 
decide.^ erroneously in the proper exercise 
of jurisdiction. AIR 1956 Bom 323 (325) • 
AIR 1956 Pal 290 (293) * AIR 1955 All 660 
(667) (DBi • AIR 1969 Goa 63 (55) • 

AIR 1968 Bom 279 (280): 69 Bom LR 796 

• (1964) 5 Guj LR 941 • (1964) 66 Pun 
LR 1170 * AIR 1961 Mad 158 (159): (1960) 
2 Mad LJ 274 • AIR 1960 All 590 (593): 
1960 All LJ 514 (DB) • AIR 1959 All 574 
(576): 1958 All LJ 550. 

(5) Where the Judge ignored the nature 
of the proceedings before him and on the 
scanty material before him be thought it 
proper to indulge in inferences and conclu- 
sions which could not be held to be justi- 
fied, and further failed to exercise his juris- 
diction, interference under Section 115, 
Civil P. Code, is not only amply justified 
btft really required. 1960 All LJ 79: 1960 
All WR (HC) 63. 

(6) It would be difficult to formulate any 

standard by which the degree of error of 
subordinate Courts can be measured. AIR 
1949 PC 156 (168) :76 Ind App 67: ILR 
(1950) Mad 1. (1 Cal WN 617 and AIR 

1931 Cal 27, Disapproved.) • AIR 1953 SC 
23 (28): 1953 SCR 136. 

(7) The word* “acting illegally” mean 
acting in breach of some provision of law 
and the words “acting with material ir- 
regularity” mean committing some error of 
procedure in the course of the trial which 
is material in that It may have affected Iho 
ultimate decUion. AIR 1949 PC 156 (158): 
76 Ind App 67: ILR (1950) Mad 1 * 1957 
fab Ul 2ft5 (265) • AIR 1053 SC 23 (28): 


1953 SCR 136 • AIR 1904 Sau 66 (70) 

(FB) * AIR 1909 Goa 53 (.5.5) * AIR 1908 
Guj 236 (240): 8 Guj LR 019 (DB) * 1967 
Ker LR GOO (603) * (1905) 1 Law Rep 738 
(Mys). (AIR 1903 Guj 117. Dissented.) * 
ILR (1901) Guj 1167: (1904) 5 Guj LR 
1035. (Illegality contemplated is proce- 
dural illegality and nialerial iiTegularily 
miJi't also be nialerial irrf-L.'ui;iritY relating 
to procedure.) * AIK 1903 Guj 195 (197, 

198): (1903) 4 Guj LR 098 * (1962) 3 Guj 

LR 529. 

(8) Application for permission to sue in 

forma pauperis — Pendi/ie v oi — Permis- 
sion granted — .^pplicali m still remains 
pending though it is defined plaint — 
Meaning of ‘deemed* — Slflv order till dis- 
posal ol pauper applicalion, continues to 
be in force — Ctjniirmnli 'n of .''.ile though 
after grant of pauper application amounts 
lo breach ol provisions of |»w — Re- 

visional power can be exercised. AIR 1907 
All ICl (162). 

(9) The erroneous decision must pertain 
to the exercise of jurisdiction i.e., to a 
procedure and the error must amount to 
an illegality or material irregul.’irity. Where 
it is possible for the Suljoidinate Court 
to exercise jurisdiction in more than one 
manner, it cannot be said that it had 
wrongly exercised the jurisdiction or fol- 
lowed a wrong procedure when it applied 
the rule which may not be considered to 
be most appropriate. That wdll not 
amount to an illegality or material irregula- 
rity in the e.xercise of jurisdiction. AIR 
1960 Ail 590 (593): 1900 All LJ 514 (DB). 

(10) Where, in appeal from decision of 
a Munsif without Small Cause Court’s 
powers in a small cause suit tried as a 
regular suit under Section 35 of Provincial 
Small Cause Courts Act, the point as to 
jurisdiction was not raised before the ap- 
pellate Court, in not deciding that point 
the appellate Court had not acted in the 
exercise of his jurisdicion illeg.allv or with 
material irregularity. AIR 1904 All 420 
(424). (AIR 1960 All 573 and AIR 1964 
All 136, Diss. from.) 

(11) The following are all illustrations 
of the classes ol cose* io whicli High 
Courts have interfered under (liis caluse, 
on the ground ol’ illegality or material ir- 
regularity in the exercise of jmijdiclio* : 

(a) Where the lower Court decides a 
case without coaaidering llie mate- 
rials placed before it or in disregard 
of the evidence. AIR 1956 Pat 429 
(432) (DB) • AIR 1957 .4ssam 120 
(122): ILR (1955) 7 Assam 560 (DB) 

• AIR 1969 Andh Pra 196 (198) (DB) 

• AIR 1969 Raj 9 (10): 1968 Raj LW 

345. (Statement of plaintiff wrongly 
excluded from evidence on ground 
that it was recorded after the record 
of evidence of witness.) * (1967) 2 

Mad LJ 616: 80 Mad LW 477. (Re- 
fusal to condone delay in filing ap- 
peal — Revisioa b competent If re- 
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fusal is not based on acceptable 
dence.) * (1966) 70 Cal WN 807 

(DB), {Findings based on no evi^ 
dence and unsupported by facts.) • 
1905 Cur LJ 60 (Punj). (Decision 
based on no evidence.) ♦ AIR 1964 
All 302 (306, 307) * (1963) 29 Cut 
LT 007 * AIR 1960 Andb Pra 540 
(544). (Basing findings or conclu* 
sions upon facts which have no 
bearing or connection with them is 
material defect of procedure.) * AIR 
1960 J and K 22 (22). 

[See however AIR 1966 Him Pra 48 
(49). (Dispute over land — Entries 
in Rhasra Girdawari not considered 
— Exclusion not affecting case on 
merits — Court cannot be said to 
have acted with any material irregu- 
larity.) * AIR I960' All 534 (535). 

(Failure of the trial Court to consi* 
der any part of the evidence at the 
time of writing or preparing its judg- 
ment is not a procedural error or a 
material irregularity, though it may 
he an error of law within the scope 
of Section 100. AIR 1953 SC 23 and 
AIR 19.59 SC 492, Rel. on.)3 

(b) Where it decides on evidence not 
legally taken or without considering 
the question of its admissibility. AIR 
1953 Nog 135 (136) * (1877) 3 Ind 
App 259 (286) (PC) • AIR 1926 All 
161 (162) * (1894) 18 Bom 369 

(373) (DB) • (1894) 18 Bom 614 
(616) (DB) ♦ (1894) 18 Bom 745 
(747) (DB) ♦ (1968) 2 Mad LJ 490: 

81 Mad LW 464. (Tolal absence of 
legal evidence for a finding.) • AIR 
1960 Orissa 66 (68): 25 Cut LT 532 * 
AIR 1956 Hyd 31 (31): ILR (1956) 
Hyd 732 (DB). 


[But see AIR 1926 Pat 29 (30) • AIR 
1935 Mad 105 (106).] 

(bb) Where it decides without giving 
reasons for its judgment. (1963) 1 

Mys LJ 649 * (1963) 4 Guj LR 783. 
(Rejection of application imder 
Order 11, Rule 12, Civil P. G. with- 
out stating any of the grounds men- 
tioned therein.) * AIR 1961 Madh 
Pra 199 (200): 1960 MPLJ 1368. 
(Order staying suit under Section 29, 
Provincial Insolvency Act not indi- 
cating reasons.) 

[See also AIR 1969 Pal 181 (181). 

(Amendments not changing contro- 
versy and necessary for determina- 
tion of real questions allowed with- 
out giving reasons — Though not 
interfered with yet disapproved.)] 

(be) Where the Court merely gives 
a finding and does not decide the 
suit in accordance with that finding. 
AIR 1963 Andh Pro 232 (234): (1962) 
2 Andh WR 462. 

(c) Where it disregards and does not ap- 
ply its mind to, or misapplies the 


provisions of any law, or invents a 
fanciful rule and acts on its basU. 
AIR 1958 Assam 85 (96): ILR (1956) 
8 Assam 61 (DB) • AIR 1966 Bom 
249 (250) • AIR 1956 Madh B 98 
(99, 100): ILR (1956) Madh B 80 * 
AIR 1956 Trav-Co 201 (204): ILR 

Guj 

169 (164) • AIR 1969 Guj 149 (160). 
(KetM Of document by Court with- 
out foJlowmg procedure under O. 13, 
Rule 9 and without allowing it to bo 
proved.) • AIR 1969 Pat 248 (260). 
(Appointment of arbitrator by Court 
m pending suit — Order appoinUng 
one arbifrator imder misconception 
Of law where the agreement required 
the appointment of two ) ♦ AIR 
mg Orissa 10 (11): 34 Cut LT 971 
(Court not following provisions of 

■ms Jab LJ 469 • AIR 1968 Mys 
329 (332): (1968) 1 Mys LJ 667 ■ 
^R 1968 Orissa 126 (128): 34 Cuf 
LT 373 • AIR 1968 Raf 237 (240): 
1968 Raj LW 401. (Order imder 
Order 39, Rule 2 by trial Court — 
Interference by appellate Court in 
disregard of well-known principles 
Illegality in exercise of jurisdic- 
tion by appellate Court — Interfer- 
ence in revision valid.) * AIR 1967 
Orissa 203 (204) • AIR 1967 Orissa 
58 (69): 33 Cut LT 65. (Suit heard 
and posted for judgment — Munsif 
suo molu suggesting and allowing 
plaintiff to amend plaint in order to 
keep evidence on par with pleadings 
^ Order allowing amendment is il- 
legal and without iurisdiction.) • 
AIR 1967 Punj 385 (387) ♦ 1967 Raj 
^LW 109. (Court commits material 
irregularity in determining rent 
under S. 11 (3), Rajasthan Act (17 of 
1950) merely on basis of general 
rise in prices ignoring other relevant 
consideralion altogether.) • AIR 
1968 Guj 302 (304): (1966) 7 Guj LR 
405. (Order directing additional evi- 
dence to be taken in disregard of 
provisions of Order 41, Rule 27 (1) 
(b).) • (1966) 32 Cut LT 383: ILR 
(1966) Cut 102. (Commission to 
follow Supreme Court Ruling 
amounts to material irregularity.) • 
(1966) 32 Cut LT 864: ILR (1966 
Cut 13 • ILR (1965) Guj 1: (1964 
6 Guj LR 941 • ILR (1965) Cut 662- 
32 Cut LT 601. (Setting aside order 
of dismissal against defendants with- 
out applying mind to question of 
limitation.) • (1965) 78 Mad LW 618 
(619): ILR (1966) 1 Mad 427. 
(Order in disregard of provisions of 
Order 23, Rule 1.) • AIR 1964 Orissa 
134 (139): ILR (1964) Cut 18 (DB) 

• AIR 1962 All 108 (110) • (1962) 

28 Cut LT 591. (Allowing claim of 
privilege under Section 124, Evidence 
Act h^oxing necessary conditioii*.) 
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• AIR 1961 Madh Pra 169 (171): 
1961 MPLJ 1124 * AIR 1901 Punj 
421 (423), (GranliDK permission to 
withdraw suit on grounds not 
warranted by law.) * AIR 1900 Andh 
Pra 492 (493). (Application under 
0. 21, R. 58 not in prescribed form 
— * Court rejecting it on wrong view 
that it has no power to return it or 
call for a petition on proper form.) 

• AIR 1900 Madh Pra 288 (289): 
1960 MPLJ 625 * 1900 MPU 1136. 
(Section 5, M. P. Accommodation 
control Act not retrospective — Suit 
instituted before 1st January, 1959 
^ Order to deposit rent under Sec- 
tion 5 — Order not legal — Revi- 
sion under Section 115, Civil P. C. 
hes.) • AIR i960 Mys 186 (187), 
(Decision of Court on Arst imprea* 
sion without understanding true 
scope of Section 124, Evidence Act.) 

• 1957 All LJ 643. (Failure of 
appellate Court to take changes in 
law since the decision of the lower 
Court into account.) 

[See also (1965) 2 Mad LJ 102 (103): 
78 Mad LW 192. (Prospective of 
approach of lower authorities errone- 
ous — Lower authorities misdirecting 
themselves — High Court can inter- 
fere in revision.)] 

[ca) Where it misapprehends facts. 
1960 Raj LW 482. (Executing Court 
wrongly refusing to accept deposit 
under Order 21, Rule 85 — Subse- 
quent failure of auction-purchaser to 
make deposit within time ordered 
by Court — Order forfeiting deposit 
to the extent of deficiency on resale 
is iUegal.) * 1965 All LJ 1056. 
(Order based on wrong facta.) 

(d) Where it decides a case in the 
absence of the party whose rights 
are affected by such decision or 
without hearing him, or without giv- 
ing him an opportunity of being 
beard, or without giving him an 
opporhmity of obeying the orders of 
the Court. AIR 1926 PC 142 (144): 

64 Cal 338: 63 Ind App 271 • AIR 
1929 AU 761 (761) (DB) • (1907) 34 
Cal 929 (933) (DB) ♦ AIR 1933 All 
196 (196) ♦ AIR 1962 Raj 167 (158) 

* air 1951 All 614 (615) • (1886) 

8 All 111 (116) (FB) • AIR 1919 Mad 
14 (16) (DB) • AIR 1967 J & K 
11 (12): 1966 Hash U 410. (Re«N 
toration of suit dismissed for default 
without giving notice to defendant) 

J ILR (1967) Cut 660: (1967) 33 Cut 
LT 961. (Order substituting persons 
in place of deceased party without 

ra io legal representatives.) 

[See also (1964) 6 Guj LR 417. (Applica- 
tion for judicial separation by wife 
*“ Order for payment of expenses 
of suit and alimony pendente Ute 


against husband — Disobedience by 
husband — Order for striking out 
defence of husband — .Not justifiable 
under Section 151, C. P. Code — 
Revision is maintainaljle. ) ] 

[See however AIR 1921 Bom 210 (219)- 
45 Bom 300 (DB) * AIR 1020 Pat 
82 (84) • (1935) 158 Ind Cas 250 

(250) (Pesh) ♦ AIR 1935 Oudh 119 
(120); 10 Luck 476 (DB).] 

(e) \\ljere it takes a mistaken view of 
Ihe quesUon at issue, or decides an 
issue which does not properly arise, 
or omits to decide issues which pro- 

42 

inrl “196 (497) * 

1957 Jab LJ 271 (272) ♦ AIR 1957 

fifo 

159 (165): 16 Sind LR 207 (FB) • 

(1^08) 10 OJD 
06 • 1067 All WR (HCj 70. (Court 

niind to the question 
whether applicant were evading ser- 
vice before sanctioning special mode 

^R (1965) Guj 495. (Bombay 
Court-fees Act (30 of 1969). Sec. 8 — 
Order under Section 8 directing 
correct vaJuaUon to be put — Plain- 
tilTs case not shown to be case of 
wrong valuation, which is (lucstion of 
jurisdictional fact — High Court, will 
he entitled to interfere.) * 1904 All 
LJ (Order of Judge dcm;indinc 

stamp duty on document which was 
not a conveyance, as on conveymice 
and penalty.) * (1964) 6 Ori.ssa JD 
63. (MunsUI not applying his mind 
to facts m pleadings, point at issue 
^d relevancy of interrogatories ) 
(1963) 4 Guj LR 432. (Failure to 
decide quesUons raised in pJeadinus.) 

1^5 (1963) Cut 779 

AIR 1963 Punj 104 (111)* ILR 

(1962) 2 Pun] 597 • AIR I960 Orissa 
loU« 

[See also 1963 Ker LT 500 (602). (Court 
striking out issues subsequently on 
request of plaintiff although he had 
accepted them — Court acts with 
material irregularity in exercise of 
its jurisdiction.)] 

(ce) ^ere it gives a Bnding based on 
piecemeal adjudication ip a 
perfunctory manner. AIR I960 
P/issa 76 (77): (1959) 1 Orissa JD 
633 • AIR I960 Orissa 77 (79), 

(f) Where the lower Court wrongly places 
the onus of proof. AIR 1967 Pat 
146 (147) • 1968 Cur LJ 564 (Pxml) 

• (1967) 1 Andh WR 378: (1967) 1 

Andh LT 251 • 1964 Jab U 523 
(524, 626) • 1960 Raj LW 461: ILR 
(1960) 10 Raj 394. 

[See however AIR 1951 Pepsu 33 fS4)- 
2 Pepsu LR 245 (FB).] ' 

[But see AIR 1964 Raj 83 (83)* ILR 
(1963) 3 Raj 1003 (FB). (AIR 1951 
Raj 79 and ILR (1961) 1 Raj 646 
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Overruled.) * AIR 1963 Punj 397 
(398): 65 Punj LR 173 (DB). (Order 
can be challenged only in appeal 
against decision in the suit.)] 

(g) Where it declines to examine the 
evidence oflered in support of a case 
or to go into the merits. AIR 1954 
Madh B 155 (155, 156) • AIR 1953 
Madh B 9 (11): ILR (1953) Madh B 
104 * (1921) 64 Ind Gas 85 (86) 
(Cal) * AIR 1923 Pat 530 (531) (DB) 

* (1912) 15 Oudh Gas 78 (80) ♦ 

1888 AH WN 126 (126) • AIR 1968 
Ker 179 (180): 1967 Ker LT 667 * 
AIR 1967 Mys 37 (39): (1965) 2 Mys 
LJ 788. (Order refusing to examine 
a person as witness is revisable under 
Section 115: AIR 1950 Cal 326 and 
AIR 1953 Pat 8, Rel. on.) ♦ 1961 
MPLJ 450: 1961 Jab LJ 253. 

(Appellate Court while disposing of 
case on ground of waiver rightly 
considering merits also — But Court 
while making reference to evidence 
of plaintiff not referring to defen- 
dant's evidence.) 

(fc) Where the lower Appellate Court 
decides an appeal on a case not rais- 
ed in the first Court, or remands a 
case after framing issues which do 
not arise or after practically decid- 
ing the whole case itself, pas.<ies an 
order of remand which it is incompe- 
tent to pass or without setting aside 
the lower Court’s decree. AIR 1955 
Raj 127 (128): ILR (1955) 6 Raj 398 

* AIR 1956 Him Pra 37 (38) * AIR 

1944 Mad 539 (540) ♦ AIR 1924 

Rang 177 (178): 1 Rang 656 (DB) • 
AIR 1918 Bom 157 (158); 42 Bom 
363 (DB) • AIR 1960 Manipur 54 
(55, 56). 

(19 Appellate Court interfering with the 
judicially exercised discretion of the 
trial Court. (1965) 2 Law Rep 521 
(Mys). 

N) Dismissal of objection under proviso 
to Order 21, Rule 58, more than two 
years after notice to decree-holder 
without deciding case on merits. 
AIR 1969 All 139 (141): 1968 AU U 
584. 

Any error regarding the admissibi- 
lity in evidence of a document, which 
tends to prove a fact in issue direct- 
ly and upon which the claimant 
bases his claim. AIR 1963 Guj 147 
(148). (Errors in regard to the 
admission in evidence of relevamt 
facts and those in regard to a docu- 
ment which affects a fact in issue 
directly must be distinguished.) * 
(1968) 9 Guj LR 1087. (Erroneous 
conclusion regarding document on 
which entire suit was based.) • 
(1965) 6 Gnj LR 98: ILR (1964) Guj 

1199. 

(1) The addition of an issue by lie ap- 
pellate Court for a purpose which !■ 


no longer necessary thus reopening 
a question which has been finally 
decided. 1959 Andh LT 683. 

(12) It cannot be said that where there 
are two conflicting views on a question of 
law and the lower Court has accepted the 
view which was based on the view of the 
majority of the High Courts, there is any 
illegality or material irregularity in the 
exercise of the jurisdiction by the lower 
Court. AIR 1957 Madh B 178 (179): (1966) 
68 Pun LR (D) 325: ILR (1967) 1 Punj 
854. (Court holding that arbitration agree- 
ment in question showed no intention to 
fill up vacancy under Section 8 (1) (b), 
Arbitration Act — Revisional Court would 
not be justified in setting aside finding of 
Court even though it did not concur with 
it.) • (1964) 66 Pun LR 76. (Court decid- 
ing to adopt one of two alternatives allow* 
ed by law.) 

(13) See also the following cases for fur- 

pier illustraUons of illegality or material 
irregularity in the exercise of jurisdiction. 
AIR 1963 Guj 141 (143): (1963) 4 Guj LR 
498. (Suits filed after arbitration agree- 
ment — Stay of suit imder Section 34, 
Arbitration Act, and reference to arbitration 
— Provisions of Ch. II and not Ch. IV 
are applicable — Resignation by one of 
arbitrators — Fresh appointment should be 
made under Section 9 — Order supersed- 
ing arbitration under Section 25 — Held, 
there was material irregularity in passing 
order.) • AIR 1969 SC 37 (39): (1969) 1 

SCJ 100. (Suit by landlord against tenant 
for possession, arrears of rent and mesne 
profits — In decree passed in such suit, 
Court giving direction that landlord to 
render account of over-payments made to 
him — Court acts illegally and with 
material irregularity.) • AIR 1969 Orissa 
116 (117): 35 Cut LT 160. (Rent suit — 
Third party claiming to be owner of pro- 
perty in question — Party claiming to be 
impleaded — Addition of such party wrong 
and material irregularity.) • AIR 1961 All 
96 (97). (Where the Court sets aside €x 
parte decree without a clear finding as lo 
sufficient cause.) 

(14j See the undermentioned case where 
the exercise of jurisdiction was held not 
lo suffer from material irregularity. AIR 
1968 Mys 283 (287): (1967) 1 Mys LJ 414. 
(Restoration of suit dismissed for default — 
Appellate Court finding that plaintiff has 
shown sufficient cause for his non-appear- 
ance on date when suit was called for 
hearing — Also finding evidence of plaintiff 
tiiislworthy — Decision held not suffered 
from material irregularity in exercise of 
his jurisdiction.) • AIR 1963 Guj 143 (144): 
(1963) 4 Guj LR 162. (Ordinance passed 
subsequent to judgment in appeal — 
Appeallato Court held not acted illegally or 
with material irregularity in not consi- 
dering Ordinance.) • (1963) 4 Guj LR 705. 
(Application by debtor under S. A. D. «• 
Act — Finding by Board that debts did 
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not exceed Rs. 25,000 — Appellate Court 
taking difTerenl view and deciding to apply 
proviso to S. 16 (2) of Act — Case remand- 
ed to Board for deciding matter of apply- 
ing proviso — Decision of appellate Court 
to apply proviso and direction to 

Board to decide matter not material ir- 
regularity.) 


(15) Expenses of process fee — Order 
of Court requiring putting in such foes 
etc., before fixing date to be specified in the 
summons cannot be said to be unjust, 
illegal or without jurisdiction so as to call 
for interference in provision. AIH 1966 
Pal 110 (111): 1968 BLJR 155 (DB). (AIR 
1939 Pat 160, Overruled.) 


(16) Order by subordinate Court in viola- 
tion of directions of Superior Court — 
Tliough conduct of lower Court is impro- 
per, it is mere irregularity and adjudica- 
lion order of lower Court cannot be treat- 
ed as nullity on .that account. AIR 1967 
Ker 1 (8): 1966 Ker LT 454 (FB). 

12. Error of law or fact, — (1) An error 
of law or fact by which a Court assumes 
a Jurisdiction which it has not, or declines 
to exercise a Jurisdiction which it has, will 
come under Clauses (a) and (b). AIR 19.52 
Mad 323 (328): ILR (1952) Mad 741 (FB) 
• AIR 1958 Bom 307 (309): ILR (1958) 
Bora 198 • AIR 19.55 Punj 108 (109) • 
AIR 1949 PC 239 (242); 76 Ind App 131: 
ILR (1950) 1 Cal 440. (AIR 1927 All 358: 
49 All 454 aDci 9 Bom 432» Overruled.) * 
AIR 1968 SC 1355 (1358): (1968) 2 SCJ 
951: 1968 Cur LJ 871. (Suit for declara- 
tion that certain contract is void having 
been obtained by imdue influence — Alter- 
native plea of specifle performance of the 


same contract — Plea allowed — Decision 
of trial Court is on a question of law on 
which its own jurisdiction to grant relief 
depended — Decision can be interfered 
with in revision.) • AIR 1966 SC 1431 
(1433): (1966) 3 SCR 474. (Jurisdiction of 
Revenue Tribunal depending on existence of 
relationship of landlord and tenant be- 
tween parlies — Decision of Revenue Tri- 
bimal on the question — Revision lies to 
High Court under Section 6-B, Madras 
Cultivating Tenants Protection Act, 1955 
read with Section 116, Civil P. C.) • AIR 
1966 SC 153 (155): (1966) 1 SCR 102. 

(Decision on question of limitation and res 
judicata concern jurisdiction of Courls.) • 
air 1965 SC 498 (602): (1964) 7 SCR 197. 
(Court on erroneous view of law that it 
has no jurisdiction to exercise discretion, 
refusing to do so — It is refusal to exer- 

SC 646 (659): 

(1962) 2 SCR M7. (Wrong decision of 
Jur sdictional facts and assumpUon of juris- 
Jiction.) • AIR 1969 SC 492 (496. 497): 
1959 Supp 1 SCR 733. (Trial Court wrong- 
ly deci^g that there was new conslruc- 
appertaining suit under Section 5 
W, U. P. (Temporary Control of Rent and 


Eviction Act).) • AIR 1968 Bom 51 (54): 
69 Bom LR 551 (DB), (Jurisdictional ques- 
tion of law or fact — It means collateral 
question which Court has to decide to 
ascertain whether it has Jurisdiction and 
h.as nothing to do with merits of case.) ♦ 
(1968) 9 GuJ LH 727 • 1967 All LJ 313: 
1967 All \\R (HC) 380. (Question wljellicr 
any part of cause of action arose at a place 
to give Court therein jurisdiction is a juris- 
dictional fact and finding on such a fact is 
amenable to scrutiny in revision.) • AJR 
1967 Guj 124 (125): 7 Guj LR 970 • (1967) 
2 Mad LJ 473; 80 Mad L\V 406. (Revenue 
Court assuming jurisdiction by giving a 
finding not based on acceptable evidence.) 

• ILR (1967) I Pun j 448. (Erroneous deci- 
sion in law on question as to necessity of 
police under Section 80, Civil P C ) * 
(1966) 7 Guj LR 589: ILR (1966) Guj 660. 
(Collateral jurisdictional facts on which 
depends jurisdiction of Court are also open 
to revision.) * (1965) 6 Guj LR 402: ILR 

1965) Guj 495 • AIR 1964 All 190 (192). 
(Condonation of delay refused on errone- 
ous reading of Supreme Court judgment — 
Failure to exercise jurisdiction.) • AIR 
1962 Cal 597 (600) (DB) • 19G0 All LJ 
79; I960 All WR (HC) 63 • AIR I960 Andb 
Pra 423 (425): 1960 Andh LT 174 (DB) * 
AIR 1960 Punj 653 (654); 62 Pun LR 694. 

^ (2) If a point of law arising in the case 
IS materially related to question of juris- 
diction and there is error in law then Sec- 

M.o invoked. (1966) 79 Mad 

l^W 24o (251)« 

• • . * « in a small cause suit a valid 

objection is taken to territorial jurisdicUon 
of the Court at an earliest moment, and 
the objechon is overruled on erroneous 

maintainable. 

173. (There IS a “consequent failure of 
^Uce within meaning of Section 21, Civil 
. Revision under Section 25, Pro- 

vmcial Small Cause Courts Act.) 

, (4) A conclusion or decision arrived at 
m the proper exercise of jurisdicUon which 
IS erroneous m law or fact is not a ground 
for revision. AIR 1949 PC 158 (158)- 76 

Ind App 67: ILR (1950) Mad 1. (1 CWN 

617 and AIR 1931 Cal 27, Overruled ) • 
AIR 1958 All 506 (510) (DB) • 1958-0 Andh 

WR 149 (151) • AIR 1958 Manipur 13 m) 

AIR 1958 Tripura 23 (23) * AIR 1958 
Tnpura 20 (21) • 1957 All WR (HC) 189 
(191) AIR 1957 Andh Pra 774 (775) * 

AIR 1957 Mad 597 (699) • AIR 1957 Nae 
97 (99) (DB) • ILR (19^) ^dhra 6^4 
(629) • (1889) 16 Cal 749 (7^?: 16 Ind 
App 104 (PC) • AIR 1966 SC 153 (155 

16(5): (1966) 1 SCR 102. (ConstrucUon of 

a decree, though a point of law has no re- 
laUontothe jurisdiction of the Court put tim? 
construction.) •• AIR 1965 SC 663 

265**AIR 1964 SC 1076 
(1077, 19^8)! 13998) 8 SCR 1. (Bombay 
Rents, Hotel and House Rates Con- 

frol Act (67 of 1947), Sections 28, IS (i) 
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(k)» 13 (1) (hh) — Question of applicabi** 
lily of Clause (g) or Clause (hh) of Sec- 
tion 13 (1) — Decision is within jurisdic- 
tion of trial Court and appellate Court — 
No revision lies to High Court even if ap- 
pellate decision were wrong on facts or 
liiw.) * AIR 1904 SC 1341 (1347): (1964) 
5 SCR 167. (Court erroneously holding 
that provisions of Section 13 (3) (b) or 

Bombay R. H. and L. H. R. Control Act 
were complied with but also holding that 
readiness and willingness contemplated by 
Clause (1) were otherwise established — 
High Court cannot interfere imder Sec- 
tion 115, Civil P. C. (1963) 4 Guj LR 282, 
Overruled.) * AIR 1969 Goa 63 (65) • 
AIR 1969 Guj 18 (21): 9 Guj LR 873 ♦ 
AIR 1968 Bom 51 (54): 69 Bom LR 561 
(DB). (Erroneous interpretation of sec- 
tion.) * AIR 1968 Guj 236 (240): 8 Guj LR 
649 (DB) • (1968) 1 Mad LJ 390: 81 Mad 
LVV 15 * (1968) 70 Pun LR 1076: 1968 Cui 
LJ 988 • (1968) 70 Pun LR 649. (Fact 
the right of appeal has become time-barred, 
held, was not material.) • (1967) 1 Andb 
VVR 280: (1967) 1 Com LJ 133. (Question 
of sufficient cause under Order 22, R. 9.) 

* AIR 1967 Cal 25 (29) (DB) * (1967) 

ILR 46 Pat 1171 (1177) (DB) • (1966) 70 
Cal VVN 1108 * ILR (1966) 1 Ker 679 

( 686 ). (Erroneous construction of sta- 
tute.) * AIR 1966 Madh Pra 88 (90); 1966 
MPLJ 94 ♦ AIR 1960 Mad 23 (24): (1905) 

I Mad LJ 164 * (1966) 32 Cut LT 864: 
ILR (1906) Cut 13 * 1965 Jab LJ 175: ILR 
(1964) Madh Pra 966. (Applicant filing 
dtafl of agreement of afbitratiou alleging 
original to be with opponent — Court hold- 
ing that agreement existed and calling upon 
the opponent to file it — Order is within 
jurisdiction — Revision not maintainable.) 

♦ (1964) 5 Guj LR 941 * (1064) 5 Guj LR 

130 ♦ AIR 1964 Him Pra 34 (37) • AIR 

1963 Mad 305 (307): 76 Mad LW 172 • AIR 
1962 Cal 597 (600) (DB) • (1962) 3 

Guj LR 529. (Question as to validity of 
notice under Section 12 (2), Bombay Rents, 
Hotel and Lodging House Rates (Control) 
Act — Not a jurisdictional fact — Errone- 
ous decision on — No interference.) * 
(1962) 3 Guj LR 182 * I960 All LJ 79: 
1900 All WR (HC) 63 • AIR 1960 Punj 182 
(186). (Award on arbitration — Inte^ 
ference with award on revision is much 
more objectionable than on appeal, 29 
Cal 167, Foil.) ** AIR 1959 All 463 (465): 
1969 All LJ 536 (DB). (However gross 
the error might be.) 

[But see AIR 1933 Mad 496 (496.)] 


(5) The section is not directed againsl 
conclusions of law or fact in which the 
ciuestion of jurisdiction is not involved. AIR 
1017 PC 71 (74): 40 Mad 793: 41 Ind App 
261 * AIR 1963 SC 23 (27): 1953 SCR 136 
• AIR 1966 SC 1431 (1433): (1960) 3 SCR 
474 ♦ AIR 1966 SC 163 (155, 166); (1066) 
1 SCR 102 * AIR 1969 Andh Pra 196 (198) 
(DB) * AIR 1969 Mad 191 (196): ILR 

(1908) 3 Mad 336 • (1968) 70 Pim LR 


(Delhi) 80 • AIR 1967 Goa 161 (153), 

(Scope of Section 8 (2) (b) of Goa, Daman, 
, Commissioner’s Courts) Regu- 

laUo^ (1963).) • 1968 Ker LT 967: mS 
792. (Where the Court determin- 
ed the jurisdictional value of the suit land 
by multiplying the profits by a certain 
number it was held even if it was assum- 
ed that It sho^d have taken the market 
value into consideration there was only an 
epor which did not impinge upon juris- 

^^7 Mad 306 (310): 79 

31 Cut LT 320: 
(1965) 7 OJD 53 • (1964) 6 Guj LR 941 • 

76 Mad LW 172. 

^ • 1962 BUR 

696 1961 Ker LT 379. (Wrong decision 

regardmg existence of term of contract 
involves no question of jurisdiction.) • 
AIR 1961 Mad 168 (159): (I960) 2 Mad U 
274 • 1960 All U 384: 1960 All WR (HC) 
300 ♦ AIR 1969 All 463 (466): 1969 All U 
536 (DB). (Court allowing withdrawal ef 
suit under Order 23, Rule 1.) 


(6) It cannot be suggested that if the 
question is one of principle, the High 
Court will be powerless to interpret the 
provisions of law. AIR 1957 Bom 163 
(165): ILR (1957) Bom 790 (DB). 

(7) The proposition that an erroneous 
decision on a question of limitation in- 
volves the question of jurisdiction applies 
to cases in which the low definitely ousts 
the jurisdiction of the Court to try a cer- 
tain dispute between the parties and not 
to cases in which there is no such ouster 
of jurisdiction under the provisions of any 
law, but where it is left to the Court it- 
self to determine certain matters as a re- 
sult of which determination the Court has 
to pass a certain order and may, if neces- 
sary, proceed to decide the dispute be- 
tween the parties. The distinction between 
the two classes of cases is that in one, 
the Court decides a question of law per- 
taining to jurisdiction. In the other, it 
decides a question within its jurisdiction. 
AIR 1964 SC 1336 (1338 to 1340): (1964) 3 
SCR 495. (Application imder Order 22, 
Rule 9 (2) for setting aside abatement — 
Delay — Sufficient cause shown to con- 
done delay — Subordinate Court exercising 
discretion in favour of applicant — Deci- 
sion held did not involve question regard- 
ing irregular exercise or non-exercise or 
illegal assumption of jurisdiction.) 


(8) An erroneous decision on a question 
)f limitation or of res judicata is not a 
fTOund for revision unless, in arriving at 
luch conclusion, the Court has failed to 
ionsider all the necessary matters, or has 
nisappreheoded the nature of the claim, 
)r has not applied its mind to the ques- 
ion at all. (1884) 11 Gal 6 (8): 11 Ind 
Vpp 237 (PC) • (1894) 17 Mad 410 (415. 
116) (FB) • AIR 1930 All 477 (^78) (FB) 

» I960 Raj LW 606: ILR (IWO) 10 R*J 
1324. (Decision on point of limitation ^ 
3igh Court would not interfere espwianj 
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when justice has been done.) ♦ (1959) 61 
Punj LR 114. 

[See however AIR 1917 Mad 667 (6G7) • 
AIR 1918 Mad 1178 (1173) • AIR 
1925 Oudh 34 (34) * AIR 1959 All 210 
(213). (Wrong finding rcRjirding suffi- 
ciency of cause within Section 5, Limita- 
tion Act was corrected in second appeal.) 

• AIR 1906 Mad 321 (322): 79 Mad LW 
180. (Issue relating to res judicata in- 
volves question of jurisdiction.)] 

(9) AJthough error in a decision of a 
subordinate Court does not by itself in- 
volve that the subordinate Court has act- 
ed illegally or with material irregularity so 
os to justify iiilerference in revision under 
sub-section (c), nevertheless il the erro- 
neous decision results in the subordinate 
Court exercising a jurisdiction not vested 
in it by law or failing to exercise a juris- 
diction so vested, a co.se for rc\ision 
arises under sub-section (a) or sub-sec- 
tion (b). Where a subordinate Court, by 
its own erroneous decision on a point of 
limitation or on a questiou of res judi- 
cata, invested itself with a jurisdic- 
tion which in law it did not possess the 
High Court had power to interfere in revi- 
sion to prevent such a result. AIR 
1949 PC 239 (242): 76 Ind App 131: ILR 
(1950) 1 Cal 446 * 1957 All L Jour 222 
(224) • AIR 1963 SC 23 (28): 1953 SCR 
136 • AIR 1956 All 237 (239) * AIR 1956 
Punj 241 (242) • 1955 AH L Jour 152 
(153) (DD) • AIR 1000 SC 163 (166, 166): 

1966) 1 SCR 102 • AIR 1969 Orissa 63 
(67): 34 Cut LT 1258. (Order dismissing 
application under Order 21, Rule 90 as 
time barred reversed by appellate Court by 
commiling error of law on question of 
fraud.) • (1967) 9 Guj LR 1018: ILR 
(1967) Guj 982 • AIR 1967 Mad 31 (33): 
(1965) 2 Mad LJ 107. (Failure of Court 
to see whether “sufTicient cause” williin 
Section 6 of Limitation Act existed.) * AIR 
1966 All 247 (248): 1965 AH LJ 1182 * 
ILR (1966) 1 Cal 216 (DB) • (1965) 6 
Guj LR 194: ILR (1965) Guj 190 • AIK 
1965 OrUsa 17 (20): ILR (1964) Cut 685 •• 
air 1964 Pat 73 (75): 1965 BLJR 479 (DB) 

• (1963) 4 Guj LR 167: ILR (1963) Guj 

188. (Question of limitation.) * (1063) 4 
Guj LR 90: ILR (1963) Guj 1. (Res judl- 
cala.) • 1963 BLJR 484. (Court assuming 
jurisdiction to decide application barred by 
time after wrongly deciding question of 
limitation.) * AIR 1961 Tripura 16 (17). 

(Erroneous decision on issue of Umitalion 
— Case comes under Clause (a) or Cl. (c).) 

(10) It has been held that the High 

Court can interfere under Section U5 (a) 
or (b) if the res judicata refers to the res 
judicata of the suit as a whole; hut if it 
refers only to an Issue and not to the 
suit as a whole, the High Court can inter- 
fere only if the case comes under Sec- 
tion 116 (c) but cannot interfere under 

Section 116 (a) or (b). AIR 1963 Guj 198 


(11) An erroneous conclusion as to the 

admissibility or inadmissibility of evi- 
dence or an erroneous construction of a 
document or of the section of an Act, or 
an erroneous appreciation of evidence, is 
no ground for revision. AlH 1958 All 659 
(659) (DB) * ILR (1957) 1 AM 395 (397) 
* (UK)3) 30 Cal 397 (400) (SB) * AlH 1968 
Guj 236 (2-JO): 8 Guj LR 049 (DB) » 1 19681 
9 Guj LH 900 (1968) 34 Cul LT 396. 

(Appreciation of evidence in reialion to 
question of fact.) ♦ AIH I9CC Orissa 41 
(46): 31 Cul LT 1092 * AIR 1963 Guj 241: 
(196.1) 4 Guj Lft 1032. (Dcci.‘-ion on ad- 
mis.sibililv in evidciue of questicjijs to be 
pul or document — Not a case decided and 
hence, not open to revision.) *■ AIR ]9fU 
Mad 158 (159): (1900) 2 Mad LJ 274 * 
AIR 1960 Cal ,538 (539) (DB) ♦ AIR 1950 
Punj 609 (010): 60 Pun LR 130 • AIK 
1963 Him Pra 29 (30). (Unregistered dtn-u- 
ment required by law to be registered erro- 
neously admitted and considered.) 

[See also AIR 1903 Guj 147 (148).] 

(12) Where Hie question of admissibility 
arises in regard to a document which con- 
ftitutcs the foundation of some right or 
obligation in controversy between the par- 
ties so that the decision of the (juestion of 
admissibility would, by its direct and im- 
mediate consequence, of its own force, 
determine such right and obligation, it 
would not be merely a decision of a ques- 
tion under the Evidence Act, but it would 
amount to a decision of ‘a case’ within 
the meaning of Section 115. AIR 1908 Guj 
236 (238): 8 Guj LR 649 (DB). 

[See also (1968) 9 Guj LR 1087 • (1965) 

6 Guj LR 98: ILR (1964) Guj 1199.] 

(13) Where on an erroneous inleipreta- 
lion of a document the lower Court holds 
that it is not valid ia the absence o| pro- 
per stamp and orders stamp duty to be 
paid as directed even before the stage of 
its admissibility in evidence is reached, a 
revision will lie against the order. AIH 
1961 Andh Pra 424 (428); (1961) 1 Andh 
WR 425. 

(14) Section 115 does not apply to 
Himachal Pradesh by reason of sub-para- 
graph (3) of Paragraph 35 of the Himachal 
Pradesh {Courls)Order of 1948 which con- 
fers wider revisiooal powers on tlie Court 
of the Judicial Commissioner. The powers 
conferred by that para, are not confined 
to jurisdiction alone as under Section 115 
but can also be invoked in a cose (sub- 
ject to the limitalion about the value of 
the suit) where tJje subordinate Court has 
erroneouslv decided an important question 
of law or custom. AIR 1967 Him Pra 1 

(4). 

(15) Erroneous con.struction put upon a 
statute does not amount to exercising juris- 
diction illegally or with material irregula- 
ritv. AIH 10G6 SC 430 (441): (1906) 1 SCI 
212 . 

(16) The High Court in revision will ap- 
praise the evidence itself fur coming to 
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the conclusion contrary to that arrived 
at by the Court below, only where the 
decision of the Court below is tainted 
with any such infirmity as would justify 
interference under Section 115. That is the 
function of the appellate Court which after 
the Court below has disposed of the suit 
may be seized of the whole case and 
come to its own conclusion on evaluatinf^ 
the entire evidence. (1965) 67 Punj LR 
488: 1965 Cur LJ 256. 

(17) Suit fixed for hearing on a ^ven 
dale — Parlies having counter-claims — 
Plaintiff filing application to withdraw stiit 
— No notice to all parlies — Court taking 
up case earlier than date fixed and dis* 
missing it allowing withdrawal with orders 
that parties shall bear their own costs — • 
Such order is highly irregular — Irregu- 
larity does not constitute mere error of law 
or procedure — Interference in revision is 
necessary. AIR 1968 Delhi 181 (183): 

(1968) 70 Punj LR (D) 43. 

13. Error of procedure. — (1) An error 

of pri'.cdurc in the exercise of jurisdiction 
is an incgulnr exercise of jurisdiction and, 
ii llic irregularity is material, may be in- 
lerlcrecl with in revision. AIR 1956 Him 
Pra 37 (38) * AIR 1958 Andh Pra 254 
(2:).-)) * AIR 1958 Mad 461 (462) * AIR 

1058 Pat 9 (9): 36 Pat 376 (DB) * AIR 

1958 Raj 237 (238): ILR (1958) 8 Raj 295 
(DB) * AIR 1957 Madh B 135 (136) * 

AIR 1957 Nag 97 (100) (DB) • AIR 1957 
Pat 720 (721) * ILR (1957) 7 Raj 784 

(786) * AIR 1955 Hyd 255 (256): ILR 

(1955) Hyd 602 (DB) • AIR 1967 Orissa 

19 (23): 31 Cut LT 294. (Failure to for- 
mulate correct legal position relating to a 
question within jurisdiction and to apply 
the same to facts of case amounts to mate- 
rial error of procedure.) * AIR 1966 Mad 
89 (95): ILR (1965) 1 Mad 274 * (1906) 

32 Cut LT 864: ILR (1966) Cut 13 ♦ AIR 
1963 Guj 195 (197, 198): (1963) 4 Guj LR 
698. (Refusal to allow amendment of 
plaint under O. 6, R. 17 — Error held mate- 
rial.) * AIR 1962 Ker 261 (262): 1961 Ker 
LT 946 * 1961 All WR (HC) 508: 1961 AU 
LJ 631. (No decision on material point — 
Older vitiated by material irregularity of 
procedure.) * AIR 1959 All 419 (421); 1959 
All LJ 268. (Trial Court bringing on re- 
cord applicants as legal representatives-, 
even though they were not entitled to be 
so brought.) 

[See AIR 1959 Andh Pra 305 (306) (DB). 
(Composite order granting review and re- 
hearing case — Held, there was no illega- 
lity or material irregularity but a mere ir- 
regularity.)] 

[But see AIR 1920 Pat 667 (568): 4 Pat 
L Jour 642 (DB).] 

(2) An error of procedure resulting in a 
failure of justice is a material irregularity 
within the meaning of Clause (c). AIR 
1953 Madh B 9 (II): ILR (1953) Madh B 
104 * AIR 1950 Cal 87 (90): ILR (1950) 2 


Cal 506 (DB) • AIR 1920 Pat 82 (84) • 
(1968) 1 Mad LJ 390; 81 Mad LW 16 ■ 
AIR 1967 J and K 11 (12): 1966 Kash U 
410. (Dismissed suit restored to file with- 
out notice to defendant — Such an order 
amounts to exercise of jurisdiction either 
illegally or with material irregularity.) •• 
AIR 1967 Mad 6 (6); 1966 MPLJ 376 (DB). 
(Ex parte order passed without declaration 
of due service under Order 6, Rule 19.) • 
(1965) 67 Punj LR 643: ILR (1965) 2 Punj 
274 ’ AIR 1963 Him Pra 30 (32). (Ap- 

plication for restoration — Court hearing 
it and restoring suit without issuing notice 
to defendants who were present on the day 
the order of dismissal of suit was made — 
Ccurl held acted illegally and in any 
case indiscreetly in restoring suit.) • AIR 
1959 All 463 (465): 1959 AH LJ 636 (DB). 
(Madatory procedure not followed — Error 
resulting in failure of justice.) • AIR 1960 
Cal 87 (90, 92); 54 Cal WN 366. 

% 

(3) In a revision, the High Court may 
not take serious notice of irregularities 
such as misreading of evidence by the 
lower Courts. But receiving a document 
and reading it in evidence without proper 
nclice to the defendant or relying on tlie 
statement from a document in another case 
which did not form part of the record of 
the instant case, is a defect constituting 
material irregularity in procedure. 1964 
All LJ 858. 

(4) Where the Court wrongly excludes 
the evidence of the plaintiff as inadmissible 
on the sole ground that he was examined 
after the other witnesses of the plaintiff 
were examined it commits an error of pro- 
cedure. AIR 1969 Raj 9 (10): 1968 Raj 
LW 345. 

(6) Smt fixed for hearing on a given date 
Parlies having counter-claims — Plain- 
tiff filing application to withdraw suit — 

No notice to all parties — Court taking up 
case earlier than date fixed and dismissing 
It allowing withdrawal with orders that 
parties shall bear their own costs — Such 
order is highly irregular Irregularity 

does not constitute mere error of law or 
procedure — Interference in revision is 
necessary. AIR 1968 Delhi 181 (183): 

(1968) 70 Pun LR (D) 43. 

(6) Successor Judge of Court passing the 
decree having pecuniary jurisdiction for 
lesser amount has jurisdiction to exe- 
cute decree for higher amount ^ But 
decree-holder following irregular procedure 
of applying to another Court and latter 
ordering rateable distribution — No inter- 
ference in revision. AIR 1960 All 780 (731)3 
1900 All U 220. 

(7) Review granted on particular ground 

— Court may order rehearing of whole case 

— Matter is in discretion of Court 
Failure to give better reasons for ^cn 
order, is not error in procedure justif^j 
interference. AIR 1964 All 369 (S60); 19W 
AU LJ 627. 
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14. Wron^ decision of lower Appellate 
Court as to tbe jurisdiction of the irial 
Court. — (1) Where the trial Court er- 

roneously thinks that it has, or that it has 
no jurisdiction to act in a particulai 
manner or to pass a particular order there 
is cither an illegal assumption of iurisdic- 
tion or a failure to exercise the jurisdic- 
tion which it has. Where in such a case 
order of the trial Court as to its own 
jurisdiction is appealed against and tlio 
Appellate Court either confirms such order 
or reverses it the decision of the Appel- 
late Court is revisable under Section 115. 
AIR 1930 All 713 (717, 720. 721): 53 All 75 
(Fli) •* {188G) 8 All 111 (113) (FB) ♦* AIR 
1015 Mad 1223 (1229, 1235): 39 Mad 195 
(FB). 

[See however 1951 All WR (HC) 199 
(202) (DB).] 

I But sec AIR 1934 Lah 536 (537) • 1886 
Pun Re No. 46. p. 87 (88) (DB) * (1913) 
19 Ind Cos 237 (238) (DB) (Lah).] 

(2) \^nien the nppellale Court interferes 

v.ifh the order granting review on the 
ground-s outside the ambit of Order 47, 
Rules 7 and 4, its decision is without juiis- 
diriion and tlie High Court can under Sec- 
tion 115 of the Code interfere with that 
order. AIR 1960 Assam 204 (205, 200): 

(1960) 1 Assam LR 82 (DB). 

(3) The order of the Court of the first 
instance can itself be revised notwith- 
slniiding that it was appealed against. AIR 
1941 Nag 278 (279, 281, 282): ILR (1941) 
Nag 543 (DB) * AIR 1926 All 58 (61): 48 
All 168 (DB) ♦ AIR 1932 Nag 70 (71): 28 
Nag LR 54. 


[See also 1966 All WR (HC) 52 • AIR 
1965 Ker 179 (181, 183): 1964 Ker LT 
800.] 

16, **May make such <order In the case 
®s It thinks fit.”— ( 1 ) The exercise of 
powers under Section 115 is not as a 
matter of right. It is discretionary with 
the High Court. Even where the Court 
acts contrary to law on a question which 
mpingcs on the question of jurisdiction the 
High Court is not bound to interfere if 
the conduct and the act of the petitioner 
do not arouse its conscience. AIR 1969 
P/issa 28 (29) • AIR 1964 SC 497 (505)2 

(1904) 4 SCR 409. (Per Hidayaytullah J.) 

(2) As Q (general rule, when justice ha» 
been done between the parties, the High 
Court will very rarely interfere with the 
findings of fact or the orders of the lower 
Court. AIR 1956 Him Pra 22 (24) • AIR 

• air 1955 Cal 448 
450) (DB) • AIR 1955 Mad 210 (211). 

(Order under Order 26, R. 4.) • AIR 1955 
ii?. (1^2) • (1923) 73 Ind Cas 873 

1 Mad 136: 

• 1963 Ker LT 1105: 

(1904) 1 Ker LR 37. (Wrong order of slay 
proceedings — No interference when 

ATn®i^o“^ injustice caused to parties.) ♦ 
AIR 1963 Guj 148 (160): (1963) 4 Guj LR 


640. (Finding of fact erroneous on admit- 
ted facts can be interfered with.) 

(3) While dealing with an order under 
Section 115, C. P. C. it is open to the 
Hi^^h Court, if it comes to the conclusion 
that the Order passed by the Court below 
was without jurisdiction, to make such 
‘w case on merits as it thinks fit. 
(1965) 1 Mys LJ 342: (1965) 1 Law Rep 

DDO* 


rvuere me iniencrence is likely to 
work out in the interests of justice but 
rather against it, the High Court will not 
mterfere. ILR (1955) Patiala 123 (127) 

(DB) • AIR 1957 All 825 (826) (DB) ‘ AIR 
1952 Pat 338 (339) • AIR 1947 All 

343 (345); ILR (1947) All 389 • AIR 1964 
Orissa 134 (136): ILR (1964) Cut 18 


(5) Pauper plaintiff successful in part 

— Court awarding the whole Court-fee 
payable as costs against defendant — Ap- 
peal filed in High Court on the ground that 
It was excessive and contrary' to law Ap- 

peal admitted subject to condition of pay- 
ment of Court-fees by defendant — Defend- 
ant also applying for amendment of decree 

on same ground which was rejected 

High Court refused in revision against 
order of refusal to stay realization of Court- 
fee by collector on the ground that the 
application for amendment and revision 
amounted to an abusg of process of 
Court. (1965) 67 Pun LR 499. 

(6) Where, a particular order creates an 
anomalous position or leaves the matter 
m a muddle the High Court will set it 
aside in revision. AIR 1955 Him Pra 33 
i^) • air 1927 Lah 435 (439): 8 Lah 617 
♦ AIR 1933 Bom 245 (250) • AIR 1942 Pal 
293 (295) • AIR 1925 All 202 (202) (DB). 

(7) Revision against an order of amend- 

ment of plaint — Number of opposite par- 
Ues^Dot served with notice or revision — 
Revision recorded as dismissed against 
them — Amendment cannot be challenged 
in revision as against rest of them as that 
will lead to inconsistent position. (19621 
28 Cut LT 204. * 


(8) Normally, ^d as a general rule, a 
Court of revision in considering the correct- 
ness of the judgment of the Court 
below is to confine itself to the state of 
the c^e at the time when the judgment 
was given. But in exceptional cases, it may 
depart from this rule in order to shorten 
litigation and best attain the ends of 
jusUce. ILR (1955) Hyd 253 (255) • AIR 
1954 Trav-Co 626 (534) :ILR (1954) Trav- 
Co 929 (FB) • AIR 1963 Guj 143 (144): 
(1963) 4 Guj LR 152. (Ordinance passed 
subsequent to judgment in appeal — Ap- 
pellate Court not considering Ordinance — 
No irregularity.) 

[See also (1962) 40 Mys LJ 1019 (1023). 
(Powers of High Court are wide enough to 
correct error in order of executing Court 
by directly interfering with it even if ap- 
peal to lower Court is barred by time.)] 

(9) Where the Court dismisses an ap* 
plication in revision for default simply for 
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SecUon 115 — Note 15 (contd.) 
non>appearance of the petitioner it is nol 
an order covered by Section 115 but it 
would be an order made under the in- 
herent powers of the Court under Sec- 
tion 151 or under Section 151 read with 
Order 9 of Civil P. C. The words “may 
make such orders as it thinks fit” con- 
leniph'des an order passed by the Court 
after applying its mind to the order in revi- 
sion and not a mechanical order like dis- 
missing a case for default. AIR 1967 J 
and K 93 (94): 1907 Kash LJ 220. 

(10) Court acting without jurisdiction in 
trying suit of small cause nature on regular 
sije — Revision — No reference made 
under Order 46, Rule 7 — High Court will 
set aside decree and order its presentation 
to proper Court and not examine case on 
merits. AIR 1969 Madh Pra 44 (45): 1966 
MPLJ 698 (DB). 

(11) An authority on whom rcvisional 

power is conferred is entitled to examine 
the correctness, legality and propriety of 
the order and to pass such suitable orders 
as the authority may think fit in the cir- 
cumstances of the case. When exercising 
such power authority is entitled to hold an 
inquiry or direct an enquiry to be held 
and for that purpose admit additional evi- 
dence. AIR 1968 SC 843 (846): (1968) 2 
SCR 492. (1961-12 STC 663 (AP), Over- 

ruled.) 

(12) Revision against refusal to amend 
the decree — Whole case is open before 
the Court and it can in its discretion under 
the section bring the decree in accordance 
with the law. (1968) 1 Andh WR 308. 

(13) In exercising the powers of revision 
it is to be noted that whatever the powers 
of the High Court, they have got to be 
exercised within the four comers of the 
law as it stands. The inherent jurisdic- 
tion the High Court undoubtedly has, but 
that has also got to be exercised in cases 
where the lower Court had jurisdiction to 
deal with a matter and while exercising 
that jurisdiction had caused injustice to 
one parly or the other. AIR 1961 Bom 
254 (257, 258): 63 Bom LR 48. (No relief 
can be granted when the lower Court it- 
self had no jurisdiction to grant.) 

(14) Where the order under revision is 
set aside the High Court has power to 
set aside the consequential orders as well. 
AIR 1961 Mys 197 (198): 39 Mys LJ 338. 
(PlainlifT claiming larger period of limita- 
tion as an agriculturist — Adverse finding 
on his status vacated in revision — High 
Court can also set aside order dismissing 
suit as barred by limitation.) • AIR 1968 
Mys 320 (332): (1908) 1 Mvs M 557. (Ap- 
plication for restoration of appeal to file 
dismi.‘‘scd ns barred by time — High Court 
wl)ile sotting aside order under revision 
also restore appeal to file.) * AIR 1964 Pat 
438 (139) 

(15) Application under Order 9, Rule 13 
dismissed—Recall of dismissal order follow- 


ed by order allo^f? the application Re- 
vision against order allow^ the applica^ 
tion — High Court can interfere even with 
earlier orders, since the last order allowing 
the application is the result of the earlier 
ones. AIR 1967 Pat 399 (400). 

(16) Where the Courts below on a wrong 
view as to the maintainability of the suit and 
as to the question whether there was- in- 
jury within the meaning of Order 39, R. 2 
have failed to exercise the discretion vest- 
ed in them by law in the matter of grant- 
ing temporary injunction. 

Held, that the High Court would permit 
the matter to the trial Court for fresh dis- 
posal and, to maintain status quo grant a 
temporary injunction until the disposal of 
matter by trial Court. AIR 1959 Mys 75 
(79): 36 Mys U 634. 


(17) A lease granted by a Court receiver 
in favour of a third party in pursuance of 
the Court’s order cannot be annulled by 
the Court in exercise of its revisional juris* 
diction. But the High Court could in the 
exercise of its revisional jurisdiction direct 
the lower Court to ask the receiver to ter- 
minate the lease in pursuance of the speci- 
fic condition in the lease. AIR 1960 Raj 
192 (196, 196): 1960 Raj LW 334 (DB). 


(18) The High Court has under R. 41-B 
of the Appellate Side Rules read with 
Order 41, Rule 19 (1) of the C. P. C. the 
power to restore a civil revision petition 
which has been dismissed for default, on 
sufficient cause being shown by the peti- 
tioner. AIR 1959 Mad 183 (184): (1958) 2 
Mad LJ 515. 


(19) Interim order pending revision — 
Cannot operate after dismissal of the revi* 
Sion petition. AIR 1968 Mys 283 (285)» 
(1967) 1 Mys LJ 414. 

(20) The High Court in revision will con- 
sider a change in law made after the deci- 
sion of the subordinate Court only when 
such change has an effect on the powers 
of the High Court in revision but not when 
it affects the rights of the parties only 
AIR 1963 Guj 143 (144, 145): (1963) 4 Guj 
LR 152. 

10. Laches In making the application.^ 

(1) Applications in revision are not gov- 
erned by any law of limitation. AIR 1956 
Bhopal 16 (16) * AIR 1957 Pat 16 (19) 

(DB) • AIR 1954 Raj 191 (193): ILR 

(1954) 4 Raj 613 (DB) • AIR 1953 Cal 
513 (513): ILR (1953) 1 Cal 249 (DB) * 
AIR 1950 Assam 6 (9): ILR (1949) 1 Assam 
222 (DB) • 1962 Ker LT 117: 1962 Ker 
LJ 353. (An application cannot be dismiss- 
ed merely on the ground of delay in filing 


it.) 

(2) Although the legislature has not pre- 
scribed any period of limitation within 
which the revision application should be 
filed yet it has been the uniform practice 
of the High Court of Jammu and 
and also of the other Indian High CouriJ 
that the revision application should be fuM 
without delay within the period presenn 
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Section 115 — Note 16 (contd.) 

•ed for filing an appeal unless some good 
reasons are shown for the dealv in liiing 
the revision application. AIK 1959 J and 
K 76 (77). 

(3) When there has been a great and un- 
explained delay or laches in making the 
application, the Court will refuse to inter- 
fere. AIR 1953 Raj 169 (169): ILR (1953) 

3 Rai 175 (FBI ♦♦ AIR 1954 Him Pra 62 

(63| ♦* AIR 1953 Pepsu 30 (31): ILR (1952) 
Patiala 036 (DB) * AIR 1936 Oudh 185 
(187): 12 Luck 52 (DB) (1883) 7 Bom 
541 (372) (FBI =*= AIR 1959 .1 and K 70 
(77) AIR 1959 Punj 91 (91); ILR (1957) 
Pun| 1850 AIR 1954 Him Pra 62 (63i. 

(Apj)Iication presented in time hut without 
the advocate’s signature on grounds of re 
vision and without attaching his power to 
petition — Representation after limita- 
tion — Cause for delay not made out — 
Held barred.) 

(4) Where the petitioner is not to be 
Flamed tor the delay or where there are 
•cxeeptional circumstances the High Court 
will not refuse to exorcise its powers under 
the section. ILR (1954) Madh B 478 (482) 
* AIR 1950 Pal 470 (471) (DB) * AIR 1936 
Oudh 1H5 (187): 12 Luck 52 (DB) * AIK 
1952 Him Pra 63 (64) * AIR 19.52 Punj 200 
(201): ILR (1952) Punj 176 (DB) ♦ AIR 
1942 .Mad 757 (758) * AIR 1959 Punj 91 
(91): ILR 11957) Punj 1856 * AIR 1959 Raj 
156 (161): ILR (1959) 9 Raj 362 (DB). 

(5) .Applications are entertained in revi- 
sion only if they are hied within three 
months of the dale of the order sought to 
be revised. AIR 1965 Bhopal 16 1I6) ** AIR 
1957 Pat 16 (19) (DB) * AIR 1954 Him 
•Pra 29 (30) ILR (1954) Madh B 478 
(482) * AIR 1953 Cal 513 (513): ILR 
(1953) 1 Cal 249 (DB) ♦ AIR 1959 Raj 156 
(101): ILR (1959) 9 Raj 362 (DB). 

17. Application In rcvLsIon treated as ap- 
peal. — il) Where an application for revi- 
sion is tiled in a case in which an appeal 
lies, the Court may treat the petition as an 
appeal, provided the same was filed within 
the time prescribed for filing the appeal 
and provided the proper Court-fee is paid. 
(1898) 25 Cal 757 (778) (FB) * AIR 1958 
Cal 14 (19) * AIR 1955 Cal 63 (64) • AIR 
1952 Kutch 20 (21) * AIR 1943 Cal 177 
(179) (DO) ** (1900) 23 Mad LJ 101 (I04l 
(DB) ♦ AIR 1968 Delhi 188 (190) * AIR 

1968 Delhi 104 (107) * AIR 1968 Manipur 

4 (6) * AIR 1968 Mys 266 (267); (1968! 

1 Mvs LJ 288 * AIR 1963 Pal 375 (377) 

(DB) * AIR 1959 Madh Pra 188 (189): 1958 
MPLJ 640. (Order falling under Section 47 
— Revision against treated as appeal.) 

[See also 1960 Kcr LT 729 (731): I960 
Ker LJ 649. (Appeal not treated as revi- 
sion as conditions of Section 115 were not 
satisfied.)] 

, (2) An application for revision to the 
High Court cannot be returned for pre- 
sentation as an appeal to another Court. 
AIR 1952 Kutch 20 (21) • AIR 1942 Mac 
*657 (658) * AIR 1968 Manipur 4 (6). 

tyol. 2.1 3 A. M. 77 


18. Appeal Ireafcd as an application In 

rcvl-slon. — (l) In cases where no appeal 

lies but an appeal is wronglv prefeircoj. the 
Court has a very wide discretion |o ailow 
the appeal to he treated as petition lor re 
vision, where the eonditions of Seelirjn 115 
arc satislied. .AIR 1953 Sau 16 (17) iFBi * 
AIR 1958 Cal 14 (19i AIR 1957 Him Pra 
61 (64) * AIR 1957 Ker 18 (I9i: ILR (1957) 
Kcr 85 (DBl * 1957 BUR 740 |742l .VIR 

1956 Bom .598 (599) ^ AIR 1935 Mad «42 

(847): 58 Mad 972 |FB) * AIR 1938 .Nag 
122 (126): ILR (1938) Nag 106 /FBi AIK 
1968 Delhi 188 (190) * AIR 1908 Delhi 104 
(107) ^ AIR 1968 Punj 70 (72): ILR (1967; 
2 Punj 7.51 .HR 1967 .Mad 298 (299). 
(1965! 2 .Mad L.I 543 196() All LJ 141. 

1966 All WR (HCi 211 AIR 1966 Andb 
Pra 152 (153): (1905) 2 Andh WR 481 
(DR). (Order under Order 21, Rule GO lor 
reduction of upset price in sale proclama- 
tion — Appeal filed again.'^t order treated 
ns revision as it involved a point ot law.i 

* (1966) 1 Andh WR 47 (DBi AIR 1;)65 
Pat 66 (721 * ILR (19041 Andh Pra 734 
(DB) ^ AIK 1964 Bom 63 (67): 65 Bom 
LR 599 (DB). (.Appellant given opporlu 
nily to amend memo, of appeal to convert 
il into an appliealion either under .Arti- 
cle 227 of the Constitution or under See- 
liim 115. Civil P. C.) AIR 1964 .Mvs 2.32 
(233): (1964) 1 Mvs LJ 101 (DBl ^ AIR 
1963 Kcr 188; 196.3 Ker LT 117 (DBi * AIR 
1963 .Madh Pra 9 (lOl: 1963 Jab LJ 104 
(DB) * AIR 1963 Orissa 186 (1871: ILR 
(1963) Cut 84PMLK (1968) Cut 482*^VIR 
1962 Andh Pra 271 (272i (DR)**AIR 1960 
.Andh Pra 131 (132), (Fir.st appeal incom- 
petent hut entertained — Wrong order by 
appellate Court must be set aside — 
Though second appeal technically is not 
maintainable. High Court will exercise its 
rcvisional powers and set aside the order.) 

• AIR 1959 Madh Pra 384 (386): 1959 

MPLJ 1000. (Remand Order under inhe- 
rent powers — No appeal lies — Revision 
compclent.) ** .AIR 1959 Madh Pra 34 (34). 
1959 MPLJ 85 (DR). (Judgment and 

decree passed after slay.) 

[Sec however AIR 1964 Kcr 23 (25): 1963 
Ker LT 502 * AIR 1939 Sind 360 (360): 

ILR (1939) Kar 342 (344) (DB).] 

(2) Second appeal.s and civil revision 
petitions should not be filed in the alterna- 
tive by way of abundant caution. .AIR 
1954 Mad 66 (66). 

(3) Where in an appeal it is found that 
it is not maintain.ihlc in respect of a part, 
the appeal in respect of that part cannot 
be treated as revision. Il is not appro- 
priate to deal with a part of the matter 
as an appeal and another port on the fool- 
ing that it comes under revision. .AIR 

1957 Mys 78 (79): ILR (1957) Mys 57 

(DB). 

19. Revision In cases of dlscreMonary 
and final orders.— (1) Where the lower 
Court passes an order in the exercise of 
its discretion the High Court will not in- 
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lerferc wilh it in revision. AIR 1950 A?i 
67/ (678, 680) (DR) * AIR 1958 Tiipuru 
.% (37) AIR 1957 Andh Pra 330 (332) 
•>= AIR 1957 Mad 597 (599) ILH (19o5; 
1 Cal 478 (484) (DB) AIR 1956 Bom 608 
(608; * AIR 1955 Ilvd 61 (63): ILR (1955, 
Hyd 256 (DB) *= 1969 MPLJ 54: 1968 Jab 
LJ 1036. (Amount ot compensation under 
Payment oi W’ages .\cl.) * AIR 1968 Uoa 
78 (81). (Condonation of delay in exercise 
of discretion — No interference.) * (1968) 
34 Cut LT 950: ILH (1968; Cut 358. (Ad- 
dition of parties under Order 1, Rule 10.) 
* 1908 Ker LT 692: 1968 Ker LR 457. (Iin- 
pleadin« of parlies is not ordinarily a 
mailer ot iurisdiction but one of judicia! 
discretion.) * 1968 MPWR 745 (748). (De- 
termination of amount of compensation 
under tlic Payment of Wages Act.) * .AIR 
1968 Pat 128 (129) * (1967) 1 Andh WH 
280: (1967) 1 Com LJ 133. (Question of 
suIlicieiU cause under Order 22, Rule 9.) ^ 
AIR 1967 Delhi 37 (38): 69 Pun LR (D) 
146 * AIR 1967 Pal 360 (361): 1967 BLJR 
275. (Condonation of delay under Sec. 5 
Limitation Act.) 1967 BLJR 448: ILR 41- 
Pat 484 (DB). (Power to commit to civil 
prison under sub rule (3) of Rule 2 oi 
Order 39 is absolutely discretionary — 
Hence no error of law or jurisdiction in 
lower Court demanding from plainlilT cost 
for issue of warrant of arrest and subsist- 
ence allowance for detaining a person dis- 
obeying injunction order.) * (1966) 70 Cai 
WN 1108. (Temporary iniunction.) * AHl 
1066 Ker 150 (158): 1966 Ker LT 199. 
(Discretion exercised by Court in mallei 
of granting lime for payment of defiei! 
Court-lee — Defendant cannot move High 
Court against order in revision.) * AIR 
1966 Mad 456 {460) : 1966 Cri LJ 1457. 
(1967) 2 Mad LJ 201 * AIR 1966 Orissa 24 
(26): 31 Cut LT 769 AIR 1964 .Assam 81 
(8.5): ILR (1963) 15 Assam 448 (DB) • 
AIR 1964 Orissa 134 (136): ILR (1964) Cut 
!8 * AIR 1964 Pal H7 (149). (Refusal to 
issue commission for examination of a wit- 
ness on ground that application was not 
bona tide — No interference.) * AIR 1963 
All 537 (541): 1963 All LJ 607 (DB). (Ap 
poinlmenl of interim receiver under O. 40. 
Rule 1) * AIR 1963 Orissa 126 (127): 29 
Cut LT 373 (DB) * AIR 1962 All 52 (58i. 
1961 All LJ 776 * 1962 Ker LT 731: 1962 
Ker LJ 1298. (Refusal to accept additional 
written slalemeni in exercise of discretion 
— No question of jurisdiction is involved.) 

AIR 1962 Ori.ssa 94 (95): 27 Cut LT 
390. (Setting aside abatement.) * .AIR 
1961 Andh Pra 502 (504. 505): (1961) 1 

Andh WR 339. (Order reiccling review 
petition.) * 1961 Jah LJ 1509. (.Awarding 
of costs.) * 1961 Jah LJ 79 * 1961 MPLJ 
1.51 • AIR 1961 Pat 298. (Refusing to 
allow amendment of plaint not made in 
good fnilh.) AIR 1961 Punj 60 (66): 63 
Punj LR 516. (Order allowing amendment 
of plaint.) * AIR 1961 Tripura 23 (24). 
(Older striking out all interrogatories.)** 


^957 Ker LT 932. 
(Order allowing certain persons to sue 
under Order 1, Rule 8.) 


ijijpiuper or wrong exercise of 
♦ ^ ground for interference. 

77 (79): ILR (1956) Cut 
1 AIR 19o5 Hun Pra 43 (44)** AIR 1954 
Pal 555 (559): 33 Pat 861 (DB)** Madh. 
BLJ 19a4 HCR 786 (787)** 1966 Cur LJ 
69; 1965 Pun LR (Supp) 470. (Reversed 
on another |>oiiit iu AIR 1966 SC 1899.) *• 
(1964) 66 Pun LR 404. (Order allowing 
vithdrawal ol suit — Order not showing 
any sufTicienl grounds.) 


(See however AIR 1959 Orissa 4 ,4, 5;: 

ILR (1958) Cut 348** AIR 1953 Mad 12 
, 1 2) . J 

(3) Refusal of an authority to cxck isc 
ai.'‘CTclion on an erroneous view that it 
has no discretion in the matter amounts to 
l^ailurc to exercise jurisdiction vested in 
nun under the law, justifying iiilerleicnec 
ol the Iligli Court. AIR 1965 SC 498 (502): 
tl964) 7 SCR 197** AIR 1967 SC 276: 1967 
Cri LJ 285: (1966) Supp SCR 473. (Lower 
Couii making an order wrongly inlerprcU 
ing relevant provision as obligatory instead 
ol discretionary.) 


(4) High Court will not interfere wilh 
orders made within jurisdiction in exert i.se 
ol discretion, unless the Court ha.s gone 
wrong on some vital principle. .AIK 1962 
Andh Pra 435 (437): (1962) I Andh WR 
218 (DB). 


(5) When the discretion is c.xereised 
perversely so as to cause serious prejudice 
to a parly, Ihe High Court will he justified 
m interfering with it. AIR 1951 All 845 
(850): ILR (1952) All 742 (FB)** 19.58-1 
Mad L Jour 402 (405, 406)** AIR 1958 Punj 
409 (410) (DB)** AIR 1958 Raj 322 (324 : 
ILK (1958) 8 Raj 843** AIR 1957 Mad 640 
(641)** AIR 1957 Punj 14 (16)** AIR 1956 
Bom 608 (608)** AIR 1956 Orissa 65 (66; 
(DB)*» AIR 1955 Mys 64 (64): ILR (1955) 
Mys 225** AIR 1955 Punj 47 (48,: ILH 
(1955) Punj 55** AIR 1967 Mad 16 (21): 
(1967) 2 Mad LJ 226** AIR 1967 Punj 385 
(387)** AIR 1966 Guj 302 (304): (1966) 7 

Guj LR 405. (.Appellate Judge ordering 
that additional evidence should be taken on 
record — Stage of examining record not 
reached.)** AIR 1965 Mad 456 (460): 1966 
Cri LJ 1457: 1967-2 Mad LJ 201^* 1966 
Mys 74 (75); (1965) 2 Law Rep 333. 

(Order granting temporary injunction with- 
out considering material point.)** AIR 1966 
Orissa 41 (43): 31 Cut LT 1092. (Maleriol 
witness duly summoned but remaining 
absent — Refusal of adjournment for 
exuininatiuii of the witness — Held, 
refusal amounted to material ir- 
regularity.)** AIR 1964 Mys 56 (57, 58); 
(1963) 2 Mys LJ 263. (Suit on pronotc in'l 
sulTicienlly stamped — Amendment of 
plaint so as to base suit on original cause 
of action — Amendment resulling in in- 
justice to defendant and depriving kiiii ^ 
his main defence.)** (1962) 64 Pun L 
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.^87: 1962 Cur LJ 175. (Application loi 
.‘lay ol execution .sale — Court issuing 
notice to opposite parly — Fixing date loi 
hearing after dale of sale witliout restrain- 
ing opposite parly from proceeding with 
sale — .Ainoiinis to nialerial irregularity. ** 
AIR 1961 Ker 110 (111): I960 Ker IT 090. 
(Order allowing ninendinenl of wriJieri 
statement setting up entirely new case 
^^Iucll was available to defendant but not 
pleaded — bresh suit on amended daiin 
barred on date of application — Order set 
a.side in revision.)** AIR 1961 Pat 152 
(156): 1961 RLJR 478. (Relusing t»> allow 
one of defendants to file bis written stale 
mint long after .settlement of i.ssues with- 
out applying mind to facts of case.) 

(6) The question of addllioji of parlies 
under Rule 10 of Order I of the Code 
ol Civil Procedure, is generally not one of 
initial jurisdiction of the Court, bui (tl 
jmlicial discretion which has to be exercis- 
ed In view of all the facts and circiim- 
stances ol a particular case, but in .some 
cases, it may raise eonlroversics as to 11 k 
power of the Court, in eontradistinclion. to 
ds inherent jurisdiction, or. in other words, 
of jurisdiclion in the limited .sense in whicli 
it is u.'.ed in Seelion 115 of the Code. AIR 
1058 SC 886 (895)** AIR 1969 Punj 57 
(58); 70 Pun LR 451. (Order dismis.sing 
application under Order 1. Rule lo -- High 
Court can interfere in revision if it can 
And some materia) irrogularilv or illegality 
in order.)** 1965 Raj L\V 487 (488): ILR 
(1966) 16 Raj 74. (Wrong exercise of dis- 
crclion amounts to material irregularity and 
can he interfered with in revision.) 

[Sec also AIR 1967 Pat 326 (327j.] 

(7) Civil P. C., Order 37, Rule 3 — 
Summary suit — Granting of leave lo 
defend is discretionary — Di.screlion mil 
to be exercised in arbitrary manner -• 

Order must di.sclose reasons lor it 

Reasons not given — Order is liable to Ik 
set aside in revLsioii. AIR 1960 Bom 520 
(521): 62 Bom LH 592. 

I 247 (249): 9 Guj 

Lti 238 (Order is only revisablc and 
hence does not require lo state reasons.;] 


(8) When lower Court exercises its in- 
horenl powers under Section 151. the Court 
of revision is lo .see whether inherent 
powers were exercised in any of tlie 
manners prescribed under Section 115 and 
mlcifere only where the lower Court had 
rUmi *“ .'Vhcre the lower Court lia.s 

niur 

original order. AIR I9GG ^ O^hsa 5^(58 
59j: 32 Cu. LT 420» 1196577^?! 'lr' 


without jurisdicthin — Revision lies ** 
1961 Ker LJ 1272.] 

(9) W'hcre the lower Courl rejet-l> re\iev 
pclilion c\ CM though there was an error 
a|)parcnt on the lace fit tlip record, it is 
a case o| jurl.sdiclion and High C(<uil will 
intcrlcrc in rcvi.sion. since the oi icr 
reiecting review petition is not appe.iIohU 
AIK 1U61 Andh Pra 502 |504. .’lO.)!: ilOfj;. 
1 Andh W H ,339. 

(10) W'here Ihe Irial Court has come I. 
a cleai’ linding. that in its iipinion. (faro 
were .siiiricient ground's for allowing Ihe 
plainlilf. under Order 2.3. Rule 1 (2i (hi. 
lo bring a Iresh suit, the High Court, in* 
rcvi.sion. will not go into tin* (|ues[|on of 
suiriclency or insullicieiiev of the gjouncU 
as that will not he a matter touching the 
(lucstion ot liiri.sdiclion. AIK 1961 J K 
18 (21,: (1964) Ka.sh U 99 (DBi. 

(Ill C<nirl not allowing P lo witlidr.iu 
otter which he had made and whic Ij h.ul 
been accepted, to abide by oath of J. 

Held, party could not he allowed to 
withdraw olfer alter it had been accepted 
ui'.less it gayc Court adetjuale reasuns ;uid 
Courl permitted to do so aiul there was 
nothing in order of lower Court justihing 
inlerfcrenee in revision. (1907) 09 Pun LR 
651; 1967 Cur LJ 497. 

(12) Mere laet that an order under a 
particular statute is made Anal wiil not 
exclude the jurisdietion of the High Court 
under Section 115. AIR 1965 Ker 284: 1964 
Ker LT 965 (FB). 

20. Orders under Sections 152 and 153.— 

(1) A Court has no power to vary or 
aincnd a dcci'ce when it is in eonlorinii\' 
wdli the judgment and an nmendiuenl 
under such cireumslanccs will he open lo 
revision. (189.3) 15 .Vll I2l (1221 {DH,** 
AIR 1934 All 100 (101) (DBl** AIR loll 
Cal 387 (387)** AIR 1962 Ker 6 (8)- 196' 
Ker LT .349. 

(2) No revision lies against an order or 
amendment, and the only remedy of the 
aggrieved parly is to appeal again.<t the 
amended decree and. if neeessarv, to in\oke 
the provisions of Secli.m 5, Limitation Act. 
AIR 19.56 M.ad 197 (198). 

[Sec however AIR 1940 .Mad 538 (.>39).] 

(3) Refusal to correct clerical .and .arith- 
metical mistakes caused hv accidental slips 
or omissions in judgments, orders and 
decrees would amount to a failure lo exer- 
cise jurisdiction. 1953 Raj L\V 379 |,380|** 
AIR 1925 Cal 420 (421) (DR)** AIR 1029 
Lab 400 (401)** AIR 1968 Manipur 22 (2.3). 

(4) A succes.sor Judge acts without juris 
diction in setting a.side of a decree pass- 
ed by his predece-ssor on ground that it 
was erroneous or inequitable. AIR 1952 
Pal 478 (480): 3I Pal 737 (DB). 


[See also 1901 Ker LT 431 Kni 
cxecuUon - Pelilion (o sef asi 1* 

Section loi — Order setting aside sale 


21. Orders under Section 73. — |l> An 
Older determining the creditors who were 
enlilled to rntcnhic distribution under Sec- 
tion 73. amounts to “case decided" \IK 
1961 All ,371 (372): 1961 All LJ 435. 
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(2) The Hi}?h Court will not {generally 

interfere with a wron" order of rateable 
distribution. .MR i9o4 Mad 201 (202)*^ 
AIR 1936 Oudh 132 (133): 12 Luck 19 

(D13)*^^ AIR 1932 Lah 96 (97)** AIR 1927 
Mad 1030 (1030) (DB)*^ AIR 1915 Mad 547 
(548) (DB). 

(3) When Courts have acted in defiance 
of the terms of Section 73 and thereby 
assumed a jurisdiction which they did not 
possess or declined jurisdiction in a pro 
per case, the High Court will interfere to 
set matters right. AIR 1956 Hyd 65 (73): 
ILR (1956) Hvd 79 (FB)** AIR 1954 Mad 
201 (202)** AIR 1950 Orissa 230 (232): ILR 
(1950) Cut 208 (DB)** AIR 1931 Pat 405 
(408): 11 Pat 250 (DB)** 1964 All LJ 602. 
(Though remedy of suit under Section 73 

(2) is available — AIR 1936 Oudh 185 and 
2 All LJ 370, Not foil.) 

[But see AIR 1921 Pat 401 (402): 5 Pat 
L Jour 415 (DB).3 

(4) In a revision petition filed againsc a 
common order giving rateable distribution 
to some of the decree-holders and with 
holding in the case of another it is not 
rccessary that the aggrieved parly should 
file as many revision petitions as there are 
rateable decree-holders. It is sufTicient if 
the petitioner adopts . cause title of the 
common order and impleads the decree- 
holders as respondents. AIR 1958 Mad 17t 
(171). 

[See however AIR 1968 Andh Pra 113 
(114): (1968) 1 Andh LT 89. (Order 

directing pari passu distribution of assets 
amongst all decree-holders — Revision — • 
One of decree-holders not made party. 
Held, revision must fail.)] 

(5) Application for rateable distribution 
of assets wrongly rejected on ground that 
there was no subsisting execution pending 
— Though petitioner can pursue his remed 3 ' 
by way of a suit. High Court would inter- 
fere in revision. .\IR 1966 Mad 400 (408); 
(1965) 2 Mad LJ 499 (500). 

22. Orders In claim cases. — (1) No 
application will ordinarily be entertained to 
revise an order passed under Order 21 
Rule 60, 61 or 02. But this does not 
bar the High Court’s power of intcrfcrcnc*- 
in exceptional cases. .MR 1953 Pal 34 
(35): 31 Pal 198 (DB)** Madh HLJ 1954 
HCR 715 (717)** (1885) 8 Mad 484 (493) 
(FH)** AIR 1955 Assam 234 (235): ILP 
(19.55) 7 Assam 119 (DB). 

(2) The provision that a regular suit 
may be filed under Order 21, Rule 63 alter 
an objection filed under Order 21, Rule 58 
ha 5 been disposed of docs not bar the 
consideration of the propriety of the dcci- 
.sion by the Court under Section 115. 1960 

All LJ 79: 1960 All WR (HC) 63** AIR 
1962 All 153 (154): 1962 (1) Cri LJ 243. 
(Order as modified or .set aside in revision 
become.^ a final order under Order 21, 
Rule 58.)** AIR 1962 All 9 (11). 


(3) Objection under Order 21, Rule 58 — 
Issues framed and evidence recorded — 
But trial Court refusing to go into evidence 
on ground that document relied on by 
objector was inadmissible in evidence dis- 
missing objection — Finding against law 
— Revision — Parlies should not be left 
to remedy under Order 21, Rule 63 — High 
Court should interfere in its revisioiial 
jurisdiction. AIR 1966 Raj 219 (220): 1966 
Raj LW 324. 

(4) If the lower Court fails to dcterniine 
the only real question that has to be decid- 
ed, namely, that of possession, and dispos- 
es o; the petition on a determination of 
the question of title which it was nof 
competent tc investigate, or allows a claim 
ill express violation of the Code, as for 
example, after the execution sale or against 
mortgaged properly which was brought foi 
sale, or refuses to entertain a claim on the 
erroneous view that the decree under 
execution is a mortgage decree, the High 
Court will interfere. AIR 1952 Ajmer 3 
(4)** AIR 1952 Cal 768 (769) (DB)** AIH 
1939 All 117 (120)** AIR 1929 Pat 746 
(747)** (1905) 27 All 700 (701) (DB)** AIR 
1937 Lah 176 (176). 

[See also AIR 1966 Pat 173 (177). 

(Absence of finding as to possession — 
Question of title cannot be sole test for 
deciding the claim.)] 

23. Orders sclting aside or refusing io 
set aside sales. — (1) No second appeal lies 
from an order made under Order 21, R. 89 
but a revision will He from those orders 
passed in appeal and made in disregard of 
those provisions or in the illegal or ir- 
regular exercise of jurisdiction. (1911) 38 
Cal 339 (341) (DB)** AIR 1930 Cal 249 
(250) (DB) *» AIR 1936 Oudh 172 (172) 

(DB). 

(2) If the judgment-debtor deposits the 
amount mentioned in the sale proclama- 
tion together with the 5 per cent, of the 
purchase money in time, a refusal to set 
aside the sale will be an irregular exercise 
of jurisdiction. AIR 1923 All 315 (317)** 
AIR 1930 Oudh 9 (10). 


(3) When the deposit falls short, due to 
a mistake of the Court, and is subsequent- 
ly made good, the Court acts with material 
irrcgularilv in refusing to set aside the 
sale. AIR 1930 Cal 249 (250) (DB). 

[But sec AIR 1920 Cal 392 (392).] 

(4) No application for revision will fie 
from an order dismissing an application 
under Order 21, Rule 89 on the ground tlia* 
an application under Rule 90 was previous- 
ly dismissed. 1898 All WN 138 (149) (DB). 


(5) When a Court rejects an application 
o set aside a sale summarily or wilbouf 
dlowing the petitioner an opportuiiil> to 
lubstantiatc his allegations or without cem- 
lidcring the evidence let in by him or by 
nisapplying the law of limitation, there 
s sufTicient ground for interference. A“' 
1925 l^ag 289 (291)** AIR 1929 All 793 
[793): 51 All 1023 (DB)** AIR 1921 Cal .ol 
[252): 48 Cal 119 (DB). 
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(6) An order in appeal on an application 
under Order 21, Rule 91, setting aside Ihe 
sale on the ground that the judgment- 
debtor has no saleable interest is not open 
to revision. AIR 1947 Rom 119 {120. 122i: 
ILR (1947) Bom 264 (DB). 

(7) Fraud of the auction-purchaser in 
colluding with the execution creditor and 
purchasing properly at a depreciated value 
is a good ground to set aside a sale aiui 
a Court acts with material irregularitv in 
refusing to do so. (1878) 2 Mad 264 (269i 
(DB). 

[Sec also ILR (1962) 2 Cal 210 (212). 
(Allegation of fraud due to under-valuation 
of properly — No proper disposal by 
appellate Court.)] 

(8) Execution sale — Application under 
Older 21, Rule 90, disallowed — Order ol 
confirmation refusing to extend time for 
payment of decretal dues — Order falls 
under Order 21. Rule 92 and eannoi be 
split up — .\ppcal lies under Order 43, 
Rule 1 (I) — Revision against refusal to 
extend time — N'ot maintainable. AIR 
1962 Pat 410 (412, 413): 1962 BLJR 16. 

(9) Application for release of land from 
attachment and sale and lhat for setting 
aside sale — Dismissal for non-proseculion 
— Courts below holding lhat no good case 
for restoration made out — No irilerferenre 
by High Court in revision under Sec- 
tion 115. AIR 1968 Pal 128 (129). 


24. Orders under Order 33. — ( 1 ) Wlicre 
the pauper’s application is rejected the 
pauper's case comes to an end and is Ihere- 
lore a “case decided’’ while where the ap- 
plication is allowed no “( ase” is decided. 
AIR 1942 All 319 (319): ILR (1942) All 859 
(DB). (An order rejecting an application 
lor leave to .sue in forma pauperis is levis- 
ublc.)** AIR 1952 All 582 (583) (DB)** 

AIR 1924 Nag 44 (45): 19 Nag LR 165 

(DB). 

[But sec AIR 1938 Nag 210 (211): ILR 
(1940) Nag 463** AIR I92G Mad 958 (958)** 
AIR 1938 Pal 209 (209) (DB)** AIR 1931 
Rang 318 (318, 319)** AIR 1963 AW 24l 
(242): 1963 All LJ 27 (DB). (Order grant- 
ing application for leave is a case decid- 
ed }** AIR 1959 Mad 14 (14): (1958) 1 Mad 
LJ 97. J 


(2) Even applications where leave is re- 
fused cannot he revised. AIR 1922 All 1 
(1): 44 All 248** AIR 1926 Ail 446 (446): 
48 All 493** AIR 1922 All 208 (208) (DB), 

(3) In considering the question of pau- 
perism if a Court wanders from the issue, 
and enters on a question of the pauper’s 
title or the maintainability of the suit, it 

1 u , ““ exercise of jurisdiction not 

AM All 577 (578). 45 

All 518 (DB)** AIR 1925 All 275 (270) »* 

n Iw 324 (325). (Application for 

i forma pauperis 

rVn c.xtraneous considerations — 

Cannot be sustained.) 


(4) An order granting leave to the next 
friend to bring a suit in forma pauperis on 
behalf of an idol on ground that the idol 
is a pauper will not be interfered with in 
revision when the finding as to paupeii.sin 
is based on a consideration of the cvifp'Hf e. 
In such a case, the question whether the 
next friend is a pauper or not is immaterial 
and what has to be seen is whcllier Ine 
plainlifT (idol) is a pauper or not. AIR 
19.59 Manipur 42 (42). 

(5) When the matter is allogether at 
an end and plaintilf is entirely out »»l' 
Court tile order is not merely an inlerio- 
culorv one but a “case decided” and 'lO is 
revisable. AIR 1930 All 758 (760): .52 Ail 
927 (DB)^* AIR 193:3 All 295 (296i- 5:3 
All 216. 

(6) .An order granting an nppllcalion lor 
leave lo sue in forma pauperis is a “case 
decided”. AIK 1948 All 244 (250): ILR 
(1947) All 812 (FB) ** AIR 19.52 Vind Pra 
31 (32). 

(7) .An order granting or rcfu.sing an 

application for leave to sue in forma pau- 
peris i.s a “case derided”. AIR 1941 Lah 
128 (131): ILR (1941) Lab 697 (DB). (1912 

Pun Re No. 87. Overruled.) * AIK 1926 
Lah 642 (643)’* AIR 1934 Lah 231 (231)** 
AIR 1948 All 244 (2.50): ILR (1947) All 
812 (FB), (.Application allowed — It is a 
ca.se decided.) 

[See however AIR 10.34 Lah 295 (206).] 

(8) .Application in forma pauperis i« it- 
self held lo he a “case de<'ided”. AIR 1942 
Oudh 169 (171i: 17 LucI^ 462 (DB)** .\IK 
1942 Oudh 361 (362i iDB)** AIK 1946 
Oudh 148 (151): !.5 LucI^ :;6.5 (FB)*' \IK 
19’23 Oudh 118 {!l9i** AIR 19.38 Oudh 146 
(149): 14 Luck 116 (DB). 

(9) When the lower Court, after consi- 
dering the whole (luestlnn o( pauperism iiul 
in the excrci.se of discretion, comes ((• a 
proper decision it will not he iiiterlercd 
with wlicn there is no error oj jurisdicli(.n 
AIR 1954 Pat 193 (194) iDBi^* AIR 1912 
Nag 47 (48): ILR (1012i Nag 625^* AIR 
1925 Cal 990 (991) (DBi** AIR 1930 All 8:31 
(832) (DB)** AIR 1968 Bom :380 CfSl - 70 
Boin LR 251. (Court having juiisdiclioii lo 
decide question of paiiperi.sm.l • * .AIR 1908 
Mampur 27 (29)^^* AIK 1063 Atidli Pra :5Tlj 
(375): (1962) 2 Andh WR 442 (DB)** AIK 
1961 .\s;>am 98 (98). (Propi-r proecdurir 
followed — Finding lhat applicant is not 
pauper based on evidence.) 

(10) If. the lower Court commits an 
irregularity in the exercise of jurisdictior* 
as where it declines to give notice to the 
Government Pleader or to the defendan' 
before disposing of the application, or 
wlierc it docs not properly considc'r (he 
sufTicicncy or otherwise of the evidence a.s 
to pauperism, or where it enters into die 
merits of the case and dismis.ses the appli- 
cation after finding lhat the claim is un- 
sustainable. the High Court will interfere. 
AIR 1954 Nag 252 (253): ILR (1955) Nag 
79** AIR 1927 Cal 464 (464) (DB)** AIR 
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(DB)»* AIR 1950 Pal 
364 (3fi4) (DB)*» AIR 1932 Bom 584 (.'Sb) : 

'/or L Jour 292 

(-Oo) (FB), 

(I I) High Courl will inleiiere where the 
Court conimiU obvious errors o| law \IR 

AIR 1954 Pal 63 l04j 
AIR 1936 Mad 83 (84). 

[But see AIR I960 Mys 140 (140. Hi): 
38 .Mys LJ 102.] 

(12i Where (he order refusing leave to 
sue in forma pauperis directs the petitioner 
to pay court-lee on or before a certain 
dale and on lailure of the petitioner to 
comply with the direction, the Court dis- 
misses the original petition for leave to sue 
in forma pauperis, such dismissal would 
not bar revision against the order rclusing 
leave, although no revision or appeal is 
prel erred against the order rejecting ihe 
petition. AIR 1955 Mad 467 (468). 

[But see AIR 1954 .Mad 880 (881).] 

(13j Two of the piainliffs permitted to 
silo in forma pauperis — Third plainlilT 
allowed to pay Court-fee on bis one lliird 
share of properly in suit — Revision 
against such order filed bv defendants — 
The matter involved being not purely of 
Ccurl-fce but closely connected with pau- 
perism, the petition is maintainable. \IK 
1967 Pat 310 (311). 

(14) The Stale being the parlv mainlv 
interested in the payment of the Court-lcc 
by persons who are able to do so, liic 
High Court will not normally interfere in 
rtsision against orders granting leave to 
sue in forma pauperis at the instance of 
Ihe parties to the dispute. AIR 1961 .Mad 
71 (72); (1900) 2 MLJ 313. 

25. Decision a.s to court-fee, whelber 
revisahic. — (l) An order demanding ar-di- 
tioiuil court-fee is rcvisable under this sec- 
tion. AIR 1954 .Mad 258 (261. 262) (DID ^ 
AIR 1957 Madh Pra 173 (174) AIR 195/ 
Pat 450 (451) (DB)=*^* AIR 1953 Orissa 89 
(89. 90)"*- AIR 1947 Bom 259 (260) (FB)** 
AIR 1938 Pal 22 |2.>»: 16 Pal 766 (FBl^* 
AIR 1938 Nag 122 (126): ILR (1938) Nag 
106 (FB)'** ,\1R 1967 Punj 389 (392): 08 
Pun LR 54 (FBi** AIR 1966 Him Pra 4 
(5!** AIR 1966 Madh Pra 330 (331): lyCo 
.MPL.I 958** AIR 1966 .Mad 321 (322,: 79 
Mad LW 180** (19641 66 Punj LH 916: 
ILR 11965) 1 Puni 265** AIR 1962 .Madh 
Pra 237 (238): 1961 Jab LJ 1267. (Order 
rejccling appeal lor non-payment of siilTi- 
cient court-fee^** .AIR 1960 J & K 34 -34) 

** AIR 1959 .Mad 155 (156): (1959) 1 Mad 
LJ 151. 

[See however ,\1R 1952 Mad 86 (X7); 
ILR (1952) Mad 77 (FB)** AIR 1957 .Ml 
337 (338): ILR (1956) 2 All 765 (DB'.] 

[IMit see AIR 1954 Punj 205 (205)** AIR 
1942 Pesh 23 (24).] 

(2) A decision holding that the tourf ’ee 
paifi i> siiITIeieiil, is not subject to the 


AIR of Ihe IliKh Courl. 

339 (340)** AIR 1957 Pal 450 [451) (DR)** 
22 ,2^® I o'* p®,® , 'or* 1938 Pal 

Jo?. *>o99>' >>'® (1938) Nag 106 (FB)** -MB 

n®H* fiQAm®?' **®®®*' '>99>> 3 SCR 101.',** 

^'9** >>998) 32 Cut 

f-T ■134: ILR (196.5) Cul 946** AIR 1965 

mm aV?! >965 Orissa 103 

9 V 1 *»** »964) 66 Pun LR 

For '' S >962 Kcr 84 (85); 1962 

lyer Li (Erroneous decision on qiies- 

lion 01 court-fee not aflecling jurisdiction 
01 Court to try suit — No revision at inst- 
ance of delandant. AIR 1961 Ker 146 [FH;, 

overruled in AIR 1961 SC 

I iJC) 111, 

[Bul sec AIR 1946 Nag ICO (161).] 

* A £“ * I regarding category in wljicli 

suit fails and not regarding adecfuacy ol 
Court-lees — Order is rcvisable. AIR 19CI 
Ker 142 (143, 144): 1960 Ker LT 1297 ♦* 
AIK 1961 Ker 146 (148): 1960 Ker 

LI 1322 (FB). (In proper cases High 

Court can exercise its powers under 
Article 227 of the Constitution.) 

(4) Section 12 f2) of the Madras Ci url- 
fees and Suits V'aluation Act only enables 
the delcndant to raise a contention as lo 
the proper Court-fee payable on a plaint 
and to assist the Court in ari'iving at a 
just flcci«>ion on that question. Theiv h 
no provision in the Madras Court-fees ,VA 
or any other statute which enables (he de- 
fendant lo move the High Court in rev.sioji 
against the decision of the Court of first 
instance on Ihe matter of Court-fee payahie 
on a plaint. AIK 1061 SC 1209 (1300): 

(1901) 3 SCR 1015. 

(5) Order as to Court-fce — Objeciioii 
as to Court-fee raised by Court suo moll: 
before defendant served with notice of 
suit — Service of notice of revision upon 
all respondents cannot be insisted upon — 
.Matter is between plainlilT and Government 
— It is only the plainlilT who can fiiv re- 
vision against the order of Ihe Court. .\IH 
1960 .Vndh Pra 339 (340). 

(6) .Appeal by defendants — SulTi' icnl 
Courl-iec not paid on appeal — Court :'iso 
finding that sulTicienl Court-fee not paid 
on plaint — Order of the Courl rejecting 
plaint at the outset i.s rcvisable under Sec- 
li'm. .AIR 1968 Manipur 1 (3). 

(7) When the petitioner complains that 
a suit has been accepted without any 
Court-fees the challenge is directed against 
the power of the Courl to receive a pteinl 
^\^thout Court-fees. In such case a revision 
lies under Section 115. AIR 1958 Mys 132 
(134): ILR (1957) Mys 448. 

(8) Revisional jurisdiction under Sec- 
tion 6-B, Court-fees Act (as amended in 
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U. P.) is much wider than the rcvlsional 
powers under Section 115. Under the I<ir- 
iner, the High Court can interlcre if it 
is of opinion that proper Court-fee had not 
been paid on the memorandum of appeal to 
which the order under revision relates. 
AIR 1965 All 298 (300): 1964 All LJ 977. 


(9) Lower Court wrongly accepling 
^alual^on made by plaintilF for purposes of 
jurist)' lion as well as Court-fee — Juris- 
diction exercised irregularly — High Court 
can revise order. .MR 1963 Gui 207 (200;: 
(1963) 4 Guj LR 836 ♦* ILR (1968) Cullack 
270. 

(10) Order directing amendment of 
valuation in plaint and payment of ad 
valorem Court-fee — Revision hv defend- 
ant — Point as to valuation involving juris- 
(llction ol trial Court raised — Revision 
niaintainahic — High Court is satisfied that 
proper value of suit property would make 
5uit beyond pecuniary jurisdiction of trial 
•Ci)url can interfere in revision and direct 
trial Court to return plaint for present^'lion 
to proper Court which will fix and deter- 
mine the exact value of the suit propc-ty 
on the evidence which mav be adduced 
before it. 1963 BLJR 123. 


(11) Goa, Daman and Diu (Judicial Com 
missioner’s Court) Regulation (10 of 1963), 
Section 8 (2) (b) — Order directing pay- 
ment of Court-fee treating part of claim as 
governed by Portugese Law and part by 
Indian C<juii-fees Acl which had come into 
force in meanwhile — Order vitiated hv 
material ircgularity in compulation oi 
CoUrl-leos — Order set aside in rc^is^oo 
AIR 1968 Goa 58 (60), 

(12) Plainl rcjeclcd for non-payment of 
Court-ice — Revisiem against order diiecl- 
ing to pay Court-fee filed — Such order 
of rejection has the character of decree 'uitl 
can he appealed against — In the absence 
of .siidi appeal, revision i.s infructuous. AIR 
1968 Pat 187 088). 

(13) Point of Court-fee and jurisdiction 
— Order of trial Court lhat suit was not 
und^valucd and that lhat Court had juris- 
diction to try it — Revision against order 
i.s maintainable. 1963 Raj L\V 653 (65»’y; 
ILR (1963) 13 Raj 1183. 

1 14) The decision of an appeal preferred 
under Section 6-A (U. P.) of the Court-Ices 
Act amounts to a case decided. AIR 1960 
All 590 (593): I960 All LJ 514 (DB). (Per 
Mathur, J. : — Alter ((ucstion of Court-fee 
has been decided by the trial Court, Ihuc 
is_no ‘case decided’. AIR 1934 All 0':0 
(FB). lield still good law even after liie 
change m law. AIR 1952 All 535 (FB). 

Rel. on). 


20. High Courts rcvlsional powers un< 
other Acts.— (l| The powers of the H 
Cour under Section 25 of the Small Cai 
Courts Acl arc much wider than tin 
given by this section. AIR 1955 Mad 


(272) AIR 1957 Madh Pra 70 (71) (KBj 
** AIR 1957 Mad 761 (761) AIR 1057 
Pal 168 (172): 35 Pat 986 (DB) ** MR 
1945 Bom 197 (199): ILR (1945) Bom 382 
(FB) AIR 1965 J and K 48 (49): llo4 
Kash LJ 302. (J and K Small Cause Ccu»ls 
Acl, 1968 (1911 A. D.), Sec. 24 — Scope 
of Section 24 is wider than lhat of Sec 
tion 115, Civil P. C.) AIR 1960 Ker .UG 
(307): 1960 Ker LJ 309 (DB). 

[See also .MR 1968 Pal 271 (274).] 

(2) A revision against a decree in a 
Small Cause suit lies to the High Court 
only and not the District Judge. High 
Court can act suo motu and an applica- 
tion for revision i.s not nccessarv. MR 
1959 Ker 329 (331): 1957 Ker LT 1022. 

(3) The powers under Section 25, Prf \'n- 
cial Small Cause Courts .Act should n(.l 
however, be so construed as to give the 
parlies a right of appeal. AIR 1960 Ker 
306 (307): 1900 Ker LJ 309 (DB). 

(4) Ihe provisions of Section 115 of the 
Code are not a safe guide for the exerci.se 
of the powers under Section 25 of the 
Small Cause Courts Acl. (1895) 21 Bom 
250 (255) (DB) 1904 Pun Re No. ( G. 
p. 186 (189) (DB). 

[See however (1893) 15 All 1.39 (140, ** 
(1894) 16 All 476 (477) (FB) ** (1899) 21 
All 89 (90) (DB) AIR 1968 Mad 2')3 
(205, 207): (1967) 2 Mad LJ 475. (Prir.J- 
plcs governing applications under Sec. li.5, 
C. P. C. in regard to lindings of fact 
c(|uailv apply to applications under Sec- 
tion 25, Provincial Small Cause Cou'^ls 
Act.)] 

(5) As to cliTumslances in which ;he 
High Court will interfere under Section 25, 
Provincial Small Cause Courts Act, see 
under Section 25, Provincial Small Cause 
Courts ,\cl. 

(6) Revisional powers under Section 25, 
Provincial Small Cause Courts .Act are dK 
(rclionary and High Court will not inter- 
fere if no injustice will result if decision 
of Courts below is allowed to stand. .MR 
1959 Ker 356 (358): 1958 Ker LT 573. 

(7) .An application in revision against an 
order of a .Magistrate under Section 110, 
Bombav Municipal Boroughs Act. 1925. lies 
on the civil side of the High Cimrl and not 
on the criminal side as the subjecl-inillcr 
of the decision is a civil matter, namely, 
rales and taxes. AIR 19.50 Bom 397 (398): 
ILR (1950) Bom 522: 52 Crl L Jour 1411 
(FB). (AIR 1919 Bom 158, OVERRULED.) 

(8) Revisional jurisdiction under Sec- 
tion 35, Delhi and .Ajmer Rent (Control) 
.Act, 19.52 is wider than that under Sec- 
tion 115. If there is miscarriage of jus- 
tice, due lo error of law or fact, revision 
will lie. Jurisdiction is not confined to 
correct errors of jurisdiction lo which Sec- 
tion 115 is limited. Under Section 35, High 
Court cannot interfere with a plain find- 
ing of fact arrived at by the lower Court. 

It cannot re-asscss the value of evidcnoi> 
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Section 116 — Note 26 (confd.) 

and substitute its own conclusion. AIR 1963 

SC 698 (701): 1962 Supp (1) SCR 933. 

(9) The revisional jurisdiction with 

uhich the High Court is invested under Sec- 
tion 29 (2) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act (67 
of 1947) is wider than under Section 115. 
C. P . C. and is not merely in the nature 
of jurisdictional control. It extends to 
corrections ot alt errors in the overall deci- 
sion which would make the decision con- 
trary to law. The legislature further em- 
powers the High Court to pass such order 
with respect thereto as it thinks fit in 
order to do complete justice. AIR !9G9 
Guj 110 (120): 9 Guj LR 729 ♦* AIR 1908 
SC 1336 (1339): (1968) 3 SCR 623. (Sec- 
tion 29 (2) does not apply to pending revi- 
sion under Section 115, RevUion has to 
be decided in accordance with the limita- 
tions imposed under Section 115 — ILR 

(1967) Guj 705, REVERSED). 

(10) Scope of revisional jurisdiction of 
High Court under Section 15 (5) of the 
East Punjab Urban Rent Restriction Act, 
1949, is wider than that under Section 115, 
C. P. Code and is not confined to questions 
of jurisdiction only. (1962) Supp 3 SCR 
952. 

(11) Revisional jurisdiction under Sec- 
tion 75, Provincial Insolvency Act is \\idci- 
than that under Civil P. C. and can be ex- 
ercised if the decision is not according to 
law. 1966 All LJ 476. 

(12) Order rejecting application for re- 
ference under Section 18 of L. A. Act — 
Revision under Section 115 lies. AIR 1908 
Orissa 94 (97): 34 Cut LT 173. (AIR 1952 
Orissa 98 and AIR 1961 Orissa 39, Held, 
not correct in view of Orissa Act 19 
of 1948). 

(13) Revisional powers of High Court 
under Section 22, Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, 
1900, are wider than those under S. 115, 
Civil P. C. — Words “Legality, regularity 
or propriety of the order” in Section 22 of 
the Act arc wide enough to cover both 
questions of law and fact. AIR 1964 Andh 
Pra 314 (31G): (1962) 2 Andh WR 148. 

(14) Powers of High Court under Sec- 
tion 34 Tripura (Courts) Order, are wider 
than those under Section 115, C. P. C. 

— - Suboi'dinalc Court following High 
CouiTs decision — High Court subsequent- 
ly dissenting from earlier decision — Revi- 
sion against order of subordinate CouU is 
maintainable even if it cannot be said that 
the subordinate Court committed any 
illegality. AIR 1069 Tripura 19 (25). 

(15) The .scope of Section 25 of the 
Madras Buildings (Lease and Rent Control) 
Act (18 of 1960) is fairly wide and where 
facts arc all admitted and proved, the 
questit)!! whether the conclusion, reached 
on tliose facts is proper, is within the pur- 
view of revisional jurisdiclion under Sec- 
tion 25. AIR 1007 Mad 421 (422): (1967) 


2 JJad LJ 286 AIR 1968 Mad 152 (153): 
(1967) 1 Mad LJ 6. (CRR 1420 of 1954 
(Mad) and 1957-1 Mad LJ 158, not followed, 
in view of AIR 1956 SC 463 and AIR 196(K 
SC 666) (1968) 1 Mad U 435. (S. 26- 

of Madras Buildings (Lease and Rent Con- 
trol Act (18 of 1960) and Sec. 115, C. P. C. 
arc mutually exclusive.) ** (1968) 81 Mad 
LW 577 (1965) 2 Mad U 109 (111, 112): 

78 Mad LW 283. (Finding of fact of sub- 
ordinate Judge reversed by District Judge 
in revision — Finding not erroneous — .‘Nt> 
interference by High Court.) 

(16) Section 8 (2) (b) of Goa, Daman, 
and Diu (Judicial Commissioner’s Court). 
Regulation (1963), and S. 115, Civil P. C. 
are almost pari materia — Decisions of 
Privy Council and Supreme Court on S. 115, 
Civil P. C., can be relied on for interpreta- 
tion of Section 8 (2) (b). AIR 1960 Goa 

1 (4, 9) (FB). 

(17) Though revision under Section 115,. 
C. P. C., against the order of Rent Tribunal 
is not barred by Section 29 (2) of the Mad- 
ras Public Trusts (Regulation of Adminis- 
tration of Agricultural Lands) Act (57 of 
1961), the same is barred by Section 58. 
AIR 1967 Mad 306 (311): (1966) 2 Mad LJ 
538. 


(18) Order of Revenue Divisional Oificer 
under Section 6 (B) of the Madras CuUivaN 
ing Tenants Protection Act (25 of 1955), is 
revisable under Section 115, C. P. C. MR- 
1960 Mad 327 (328); (1966) 1 Mad LJ 105- 
(DB). 

(19) Under Section 103 Kerala Land Re- 
forms Act only two grounds are available- 
to High Court for revision viz. (1) errone- 
ous decision (2) failure to decide any ques- 
tion of law. 1967 Ker LT 370 (372): 1967- 
Kcr LJ 440 ** 1966 Ker LJ 1156 (116.5). 
(Section does not oust jurisdiction of High 
Court under Section 115, C. P. Code.) 


(20) Kerala Building (Lease and Rent 
Control) Act (1959), S. 20 — High Court’s- 
revisional powers under Section 20 are 
wider than those under Section 115, Civil 
P. C. — Propriety or legality of principles 
adopted by subordinate Courts for fixali'^n 
of fair rent can be examined. 1966 Kci LT 
1063 (1073): 1966 Ker LJ 569. 


(21) Mysore Agriculturists’ Relief Act (Id- 
of 1928), Section 4 (2) — Revisional p« wer 
of High Court — Not confined to que-ilion 
of status — High Court can pass order re- 
lating to regularity of proceedings. (1961) 
39 Mys LJ 642. 

(22) Mysore Rent Control Act (22 of 
1961), Section 50 — Provisions are wider 
than Section 115, Civil P. C. — To deter- 
mine question of juri.sdiction like questioe 
of limitation High Court can review facts- 
and law. (1968) 1 Mys LJ 453: 14 Law 
Rep 212. 

(23) Section 12-B (4) of Madras Geperal* 
Soles Tax Act (9 of 1939) gives a widci 
jurisdiction than Section 115, C. P. G. 
the High Court. AIR I960 Mad 180 (183): 
(1960) 1 Mad LJ 263 (DB). (Error of law 
can be interfered with.) 
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PART IX 

SPECIAL PROVISIONS RELATING TO THE «[HIGH COURTS FOR PART A 

STATES AND PART B STATES] 

116. Part to apply only to certain High Courts.— This Part applies only to 
High Courts *’[not being the Court of a Judicial Commissioner.] 

[a] Substituted by S. 14 of the Code of Civil Procedure (Amendment) Act, 1951 (2 

of 1951) for the words “Chartered High Courts". Even though S. 116 itself is 

adapted later on in 1956, there is no adaptation for these words which occur in 
the heading. 


[b] Substituted by A.L.O. (No 2), 1556 [w. e. f. 1-11-1956] for “for Part A States and 
Part B States” which words were substituted by A. L. O., 1950 and the Code of 
Civil Procedure (Amendment) Act. 1951 (2 of 1951), S. 14 [1-4-1951] 

[1882, S. 631.] 

1!^, Application of Code to High Courts. — Save as provided in this Part 
0)urts”^*^^ ^ stales, the provisions of this Code shall apply to such High 


[1882, 1877. S. 632; 


See Ss. 120, 129 and 0. 49, R. 3.] 


Section 116 — Note 20 (conid.) 

(24) The powers of revision which tin 
linanciaJ Commissioner exercises up<le 
Secl jon 84 of the Pun job Tenancy Aci ar, 
Similar to those which vest in the Hie! 
Court under Section 115, Civil P. C. Ihi: 
power is intended to he exercised toi 
correction of error of jurisdiction corn 
muted by subordinate Courts or rcvcnui 
ollicer and the purpose behind it is to pro 
vide means to the aggrieved party to ob 
lam rectification ol a non-appealable ordei 
nough m exccplional circumstances it i- 
to ensure proper exercise of jurisdiction b> 
the subordinate revenue officers or Couri 
1965 Cur LJ 133 (Punj). 

(25) Revisional jurisdiction under Sec 
^ Court-lees Act (as amended in 

L. P.) IS much w’ider than jurisdicticii 
under Section 115, Civil P. C. under the 
former the High Court can inlcrlere if it 
IS of opinion that proper Court-fee had not 
Been paid on the memorandum of appeal 

order under revision reiales 
AIR 1965 All 298 (300): 1964 All U 9V7. 


^120) Section 9 (1) Hyderabad Jagirdr.rs 

c .11 Act enjoins that the Pebi 

oelUement Board sliall in all proceedings 
under the Act, be subject to the con- 
trol of the High Court and the High Court 
nas power not only under Section 9 (U of 
the Act read with Section 115, Civil P C 
but under Art. 227 of the Constitution also 
to correct an error apparent on tlie face 
of he record. (1961) 1 An WR 100: 1061 
Andh LT 169. 

(27) Revision lies under Section 388 City 
Of Nagpur Corporation Act, against nil 
order of the District Judge in appeal under 
Section 130 of the Act. The words “whese 
decision shall be final” in Section 130 do 
pol amount to an express provision barr 
*ng revision within the meaning of .Sec 

((1965) NU 621, Foil.) 

(28) Revisional authorily vacating illegal 
order of appellate authority on strength ol 


cross-objection tiled in revision whicli may 
not be slriclly mainlainnble, High Court 
W’ould not jnterlere under .\rliclo 22G. 
1968 Ker LJ 478 (480). 

27. Appeal and review. — (1) By Cl. 15 

of the Lellers Patent no appeal lies Irom 
an order made in the exercise of revisional 
jurisdiction or of the powers nt superin- 
tendence under Section 107 of tlie G<ncrn- 
meiit of India Ad. 1915 (now Article V'»7, 
Constitution of India) bv a Higli C"'jrt. 
AIR 1955 Mad 287 (287): ILR (1955) Mad 
1033 (DBI AIR 1953 Cal 636 (038) (UB) 
** AIK 1953 Mad 395 (395, 396) iDB). 

(2) There can be no review or re-liear- 
ing of an application for revision <lisinissed 
tor default. The proper course is to pre- 
fer a .second applicalioii for revision. AIR 
1945 Mad 103 (104) 1901 Pun Rc So. .54, 

p. 172 (174) (FB) ** AIR 1937 Lah 685 

( 686 ). 

|Sec however 1961 All LJ 143. (Revising 
authorily Ihoiigh cntcriaining revision dis- 
missing il lor default — It can rc-consitl^r 
it on merits.)] 

[But -see AIR 1969 Mys 77 (77): (19('8) 

2 .Mys LJ 200. (Revision disposed ol in 
ab.‘^cnce of respondent — If inleresls of 
justice require that matter should be rc- 
heard no fetters can be placed on High 
Ccurt.s pow'ers AIR 1945 Mad 103. DIS- 
SENTED FROM.) AIR 1962 .Madh Pra 
308: 1962 MPLJ 317. (.A revi.sion peti- 

tion di.smis.sed for default can be rcslt»red 
if there be sufficient ground lor noii-ap- 
pcarunce of tlie petitioner at the liearing.) 

(3) Final order passed by High Court in 
cxerci.^e ol revisional jurisdi<-lion — Fina- 
lity cannot be upset in exercise of powers 
under Article 226. AIR 1963 All 532 (531). 

Section 117 — Note 1 
, (1) This section declares that the pro- 
visions of the Code shall apply to Chartered 
High Courts also save as olherw’ise provid- 
ed in Parts IX and X of the Code or in 
rules. AIR 1928 Mad 385 (386). 
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118. Execution of decree before ascertainment of costs. — Where any such 
High Court considers it necessary that a decree passed in the exercise of its 
ohginal civil jurisdiction should be executed before the amount of the costs 
incurred in the suit can be ascertained by taxation, the Court may order that the 
decree shall be executed forthwith, except as to so much thereof as relates to the 
costs; 

and, as to so much thereof as relates to the costs, that the decree may be 
executed as soon as the amount of the costs shall be ascertained by taxation. 

[1882, S. 634; See R. 289 of Bombay High Court Rules (O. S.), 1957.] 

119. Unauthorized persons not to address Court. — Nothing in this Code shall 
be deemed to authorise any person on behalf of another to address the Court in 
the exercise of its original civil jurisdiction, or to examine witnesses, except where 
the Court shall have in the exercise of the power conferred by its charter auth- 
orised him so to do, or to interfere with the power of the High Court to make 
rules concerning advocates, vakils and attorneys. 

[1882, 1877, S. 635; See Letters Patent and Advocates Act, 1961, Chap. IV.] 

120. Provisions not applicable to High Court in original civil jurisdiction. — 

(1) The following provisions shall not apply to the High Court in the exercise 
of its original civil jurisdicton, namely. Sections 16, 17 and 20. 


Section 117 — Note 1 (contd.) 

(2) Order 9, Rule 5 applies to ordinary 
original civil iurisdiction of the High 
Court. AIR 1954 Cal 369 (372). 

(3) Appeals from orders passed on ap- 
plications for review of decrees in ap- 
peals under the Letters Patent are govern- 
ed by the provisions of Order 47, R. 7. 
(1889) 16 Cal 788 (79.3) (DB). (Not main- 
tainable.) * (1888) 12 Bom 171 (173) (DB) 
* (1886) 9 Mad 253 (255, 256) (DB). 

(4) By virtue of S. 117. the provisions 
of Civil P. C., would appiv to proceedings 
before the appellate Bench in Special ap- 
peal also. Inasmuch as the provisions of 
Section 117, make the provisions of O. 41 
and S. 151. applicable to the procedings 
before the Bench, it has the power to re- 
mand the case. 1964 All WR (IIC) 625 : 
ILR (1965) 1 All 1.52 : 1964 All LJ 1049. 
(AIR 1061 All 381, Foil.) 

(5) Bv virtue of S. 117, in appeals 
heard bv the High Court provisions of 
Ss. 100 and 101 would become applic- 
able. Where the High Court exercises its 
jurisdiction as a second appellate Court 
(in tlie numerical sense) its jurisdiction 
could 1)0 exercised onlv in accordance with 
Sections 100 and 101. Civil P. C, Even 
where a High Court hears an appeal 
under (.1. 10 of Letters Patent provisions 
of Sections 100 and 101 would still govern 
the exercise of the jurisdiction, (Sinha J. 
c(*nlra.) AIR 1965 Pal 472 (477) : 1965 
IHJB 300 IFB). (AIR 1965 Pat 141. 
OVERRILED.) 

Scelion 118 — Note 1 

(I) No order as contemplated by S. 118 
is necessary wlicn a parly obtains a decree 
from a Court duly drawn up and scaled 
under H. 289 of the Bombay High Court 
Rules. AIR 1959 Bom 357 (358) : 60 Bom 
LB 9G3 (DB). 


Section 119 — Note 1 

(1) The words ‘*thc power of the High 

Court” to make rules concerning "advo- 
cates, vakils and attorneys” in this Sec- 
tion arc not limited to the power of the 
High Court under Clauses 9 and 10 of the 
Letters Patent to make rules for the ad- 
mission of advocates, vakils and attorneys 
and to their professional conduct, and 
that they also include the power of the 
High Court under the Government of 
India Act, 1915 (now see the Constitution 
of India, Article 227 (2) (b)), to make 

rules regulating the practice of the Court. 
AIR 1928 Mad 472 (473). 

(2) Examining and cross examining of 
witness is ‘acting and not ‘pleading’ — 
Recognized agent is, therefore, entitled to 
examine and cross-examine witness — 
S. 119 from its language shows that there 
is a clear distinction between addressing 
a Court and examining witnesses in 
Court. AIR 1966 Raj 170 (171): 1966 Raj 
LW 77. 

Section 120 — Note I 

(1) Where one only of several defen- 
dants resides within jurisdiction, S. 20 
will enable a suit to be brought against all 
the delcMidanls after obtaining leave to sue 
them. But as this section docs not ap- 
ply to the High Court and as the Letters 
Patent do not confer jurisdiction on the 
High Court in such cases, no suit can be 
brought in the High Court against all the 
defendants. AIR 1923 Mad 272 (274) 

(2) .Although Sections 15 and 21 of the 

Code are not expressly mentioned in this 
section, they do not apply to a Chartered 
High Court in the exercise of its original 
rivil iurisdiction. AIR 1935 Rang 517 
(.520.) . . 

(3) The expression “ordinary furisdic- 
lion” embraces all such as is exercised U* 
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S 127\iLd'’schedult^IIl'’f Towns Insolvency Act, 1909 (3 of 1909), 

[1882, 1877, S. 638. As to rules, see O. 49, R. 3.] 

PART X 
RULES 

Schedule.— The rules in ll,e First Schedule 

in *'’6 of this Code until annulled or altLd 

in accordance with the provisions of this Part. 

Scflion 120 — \ole 1 (eonid.j 
llic onliiiarv course of law and wiJhoul 
an\ special step bcini* necessary to as- 

opposed to “exlraordinarv 
lunsdidion which the Court may a.s.suine 
in Its drscrelion upon .special occasions 
and hy special orders. (18891 13 Bom 525 
; M» Ind App 156 (PC). 


(^) Suit against company filed in High 
Court in Its original civil iuris<liction — 
Sechnn ->0 inclusive of Exi,l. II h„,s no up- 

Vvv"l?u- -“3 (2091 : 71 Cul 

1 * .1 

(5) Section 21 of Civil P. C. is not appli- 
cable to Calcutta High Court in the exer- 

r a a’ii ‘It.m jurisdiction. AIR 1900 

o.ii (ooy). 

Section 121 — Nolc 1 

(II The re-arrangement of the Code into 
u* body ol the Code” and "Rules is for 
the puipo.se ol giving a much needed elasti- 
ciU to ludicial procedure, and to enable 
mnor delects to he remedied, as they 

41^’..^' ;’“ , ‘■n"^ Legislature, 

A R lU.w Aiidh Pra 172 (181) ; ILR (1957) 

fR'^ ' *‘*^*‘> 8'i 

( 2 ) h’xporl fnr (he fact that the rules in 

me I irsi Si-hcdule can be amended, an- 
nulleil cr added lo by the High Courts 
suih lule.s have the same force as if en- 

rnlr! >• »S in- 

livn^^ L> say that they are not so iinpera- 
Toi sc^Lons in the body of the 

Code. AIR 1937 Pat 307 (310). 

tion the iurisdic- 

nas t,» look not merely lo the body of the 

whfl i" Sch! I 

J'imh may have set limits to the iurisdic- 

mPs apparently created in wide and genc- 
1940 ‘r"r, - a'’ Code. AIR 


596 


The rules pas.scd in accordance wilh 

‘his Part, are not on 
«jmc noting as the circulars in 

nieh“‘r *'^.^‘51* , Circulars issued by 
ui dor ^ “loss the latter is passed 

force nfT® enactment which gives it the 
of ! of hnv, It would not have the force 

793 Thnl " ^ Bom 


the 

the 

the 


/''>! The (jimhined effect of Sections 121 , 
1-2 and 127 has been lield to make Jtules 
in the Civil Rules ol Practice part of the 
Code jt.self. AIR 19.')6 Andhra 108 (109) 
AIR 1949 Mad 631 (033). 

( 6 ) It is clear from Sections 121. 122 and 
i2i that the Code conleniplales two rla.s- 
ses ol rules, j.e. rules conlained in the 
i irsl Schedule and other rules like Ihosc 
contained in the Travancfire ('ivil Courts 
fiuidc and Civil Rules of Practice in force 
in the Cochin area which do not form 
part ol the Schedule. H is the latter 
cla.ss that is mentioa<-d in S. 20 (2) of the 

Procedure (Amendment) 
Act ol lOal. AIR 1954 Trav-Co 526 (531) • 
ILR (1954) Trav-Co 929 (Pli). 

17) The rules contained in Sch. I can- 
not he divided into waterliglil compart- 
ments, namely, lho.se contained in O 1 to 
O. 40 as being applicable lo original trials 
only and lho.se contained in (). 41 to () 44 
as being applicable to appellate Courts 
only, and unie.s.s tliere are separate specific 
provi.sions for appellate Courts or tliere is 
anything m the rules lo the contrary, .such 
ol Ihe rules in Sch. I whicli are of gene- 
ral application are applicable lo all Courls 
in aciordance willi the provisioii.s of Sec- 
tion 117 and Section 107. .AIR 1947 All ‘^11 
(213) : ILR (1947) All 180 (PR). 

Stations 121 and 
1-8 that the rules conlained in the first 
Mhedule and tlie rules framed hv the Hi«d) 
Courts are in fact outside the “body of the 
(. 0 ( 0 . Sections alone comprise llic "body 
of the Code . AIR 1969 Ail 142 (15‘> i', 3 i- 
1968 All LJ 243 (Fit). 

(9) Form prescribed by Calcutta High 

o!** purposes of and relating to 
Ordi^T 34. R. 5 tor making preliminary 
mortgage decree final, is a statutory form 
pre.scnhcd under the rule making power 
po.s.siblv under S. 122. and also referred 
to m O. 48. R. 3 which is 
under S. 121 and as such 
|)arl of the Code itself — 
thi.s form, final decree iia.s 
after hearing parties, AIR 
(536): 65 Cal \VN 535 (Dll). 

(10) Word Rules in S. 40 means rules 
m irsl schedule or rules framed under 
8 . 12 J — Decree pa.s.sed in one Slate — 
Lxceution m another — Absence of rules 
under S. 122 in latter does not bar execu- 

<^87) : I9C0 

iMI'LJ 11/9. 


a Rule made 
has effect as 
.According to 
to he tiassed 
1961 Cal 534 
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122. Power of certain High Courts to make rules. — »[High Courts *>[not being 
the Court of a Judicial Commissioner] ] may, from time to time after previous 
publication, make rules regulating their own procedure and the procedure of the 
Civil Courts subject to their superintendence, and may by such rules annul, alter 
or add to all or any of the rules in the First Schedule. 

[1882, Cf. S. 652, first para.] 

[a] The words “High Courts for Part A States" were substituted by A. L. O., 1950 

[26-1-1950] for the words “Courts which are High Courts for the purposes of the 
Government of India Act, 1935” which were substituted by A. C. A. O., 1948 
[23-3-1948], for “High Courts constituted by His Majesty by Letters Patent and 
the Chief Court of Oudh.” 

[h] Substituted by A. L. O. (No. 2). 1956 [1-11-1956], for the words “for Part A 
States and Part B States" the words “Part B States” having been added by the 
Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), S. 15. 

[c] The reference to the Chief Court of Sind was omitted under Cl. 5 of the India 
(Adaptation of Existing Indian Laws) Order, 1947. 


Section 121 — Note 1 (conid.) 

(11) As rules framed under Sch. I are 
to be taken as if enacted in the body of 
the Code O. 21, R. 4 and S. 39 must be 
read in a harmonious manner without spel- 
ling out an inherent conflict between 
them. (1966) 2 Mad LJ 5 (6) : (1966) 79 
Mad LW 269. 

(12) Order 37, Rule 1 (d) validly amend- 
ed by Punjab High Court continues to ap- 
ply to Courts of District Judges and Sub- 
ordinate Judges in Union Territory of 
Delhi even after appointed day i.e. 30-10- 
1966 — Sections 121 and 127 do not alter 
this position so long as power to amend 
under Section 122 is not e.xercised bv 
Delhi High Court. AIR 1969 Delhi 142 
(144) : 71 Pun LR (D) 52 (DB). 

Section 122 — Note 1 

1. Scope and object. — (1) The rules 
made by the High Courts under S. 122 
have the force of law. (1909) 1 Ind Cas 
163 (164) (All) * (1903) 5 Bom LR 394 
(395) (DB) * AIR 1928 Bom 123 (126): 
52 Bom 459 (DB) * AIR 1931 All 756 
(757) : 53 All 959 (DB). 

(2) In making rules under this section 
the formalities prescribed bv the Code 
should be complied with. AIR 1942 Lah 
201 (202) : ILR (1943) Lah 569 (DB) * 
AIR 1921 Pat 509 (510) (DB) * 1905 All 
WN 83 (84) (DB). 

(3) Where a new rule, viz., R. 122 in 
O. 21 inconsistent with R. 43 of the same 
c'lder was introduced bv the Allahabad 
High Court, it was held Hint the former 
Pile prevailed. AIR 1931 All 567 (567, 5G8, 
5 ’2) : 54 All 263 (FR). 

(4) Power to make rules is subject to 
redriction in S. 124. AIR 1961 All 595 
(.51)7). 

(5) General powers given to the High 
Court under Section 122 cannot be exer- 
cised in contravention of the specific po- 
wers conferred on Stale Government. 
Rule 15 of High Court Rules and Orders 
(All.) General Rules making Hindi as offi- 
cial language will not override speciRc 


powers of the State Government under 
S. 137. So a plaint written in English is 
a valid plaint in spite of R. 15. AIR 1963 
All 546 (547): 1963 All LJ 243 (DB). 

(6) Rule making power contained in 
Sections 122 and 129 and under clause 37 
of Letters Patent shows that they overlap 
to a considerable extent, whilst a rule 
framed under Section 122 for regulating 
the procedure on the Original Civil Side 
cannot be inconsistent with the body of 
the Code, a rule framed under S. 129 
could be inconsistent. A rule framed 
under either can however be inconsistent 
with rules contained in First Schedule. 
Mere fact that S. 129 expressly confers the 
power to frame rules for regulating Ori- 
ginal Civil side procedure, it does not 
mean that such rules cannot be framed 
under S. 122. AIR 1969 Bom 117 (118) : 
70 Bom LR 546. 


(7) Under Section 122, every rule in the 
first schedule relating to procedure can 
be annulled, altered or added by the High 
Court. Adding an explanation to O. 33, 
R. 1 is within the scope of S. 122 and is 
not ultra vires. No inode or form is pres- 
cribed in the Code in which the High 
Court may make rules. The Code also 
does not require that when one single 
rule or any Order in First Schedule is 
annulled, amended or added to it must 
be made as a part of and as one of the 
rules framed bv Ihe High Court. (1966) 7 
Gui LR 656 (600) (DB). (.MR 1963 Guj 
30, OVERRULED.) 

(8) There is no inconsistency between 
Section 122 and Article 227 of the Consti- 
tution. Section 122 in its entirety continues 
in force after commencement of the Con- 
stitution and no part of it is unconstitu- 
tional or ullra vires. AIR 1969 Guj 18 (20): 
9 Guj LR 873 (DB). 


9) The rules made by the High Court 
Nagpur under Section 122, Civil P* C. 
08) and which were in force in the I • 
r Slate of Madhya Pradesh as /t exis^- 
before the Reorganisation of Stales 
1-1956. since they have not been adap 
ler Section 120 of Ihe Slates Reorganis 
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^tccUon 122 — Note 1 (contd.) 
tion Act lor the olher territories of the 
corresponding new Slate (that is, Ihc pre- 
scnl Stale of Madhya Pradesh) are not 
operative and cannot regulate the proce- 
dure of the Civil Courts in the territories 
of the former State of Madhya Bharat. 

Section 54 which tails in Part V of 
the States Reorganisation .\cl docs not 
apply to such rules. .\ rule made by a 
High Court under S. 122, is a piece of 
delegated or subordinate legislation. It 
will be governed by S. 119 and not by 
S. 54 of the States Reorganisation Act. 
AIR 1900 Madh Pra 130 (131, 132): 1960 
MPLJ 850. 

1 10) Word ‘Rules’ in Section 40 means 
rules in first .schedule or rules framed 
under S. 122 — Decree passed in one 
Stale — Execution in another — .Absence 
ol rules under S. 122 in latter does not 
bar execution. .MR 19G0 Madh Pra 387 
(3871: 1960 MPLJ 1179. 

(If) Rules promulgated by the Madras 
High Court are with regard to all forms 
of its iurisdiclion, special or othenvise. 
Being trained under Cl. 37 of the Letters 
Patent read with S. 122 Civil P. Code, 
powers of the High Court to grant relief 
are not restricted even with regard to 
Income-tax Cases. (1967) 80 Mad L\V 595 
(597) : (1968) 69 ITR 361 (DB). 


(12) It is clear from Sections 121, 122, 
and 127 that the Code comlemplatcs two 
classes of rules i.e. rules contained in the 
lirst schedule which may be annulled, alter- 
ed or added to by the High Court and the 
other rules which do not form part of the 
first schedule but will have the same force 
and etfcct as if they had been contained in 
the first schedule. .\IR 1954 Trav-Co 526 
(531) : 1954 Kcr LT 827 (FB). 


(13) Per Bose J.: — Rules framed under 
an .\ct cannot save the Act. Rules are made 
by a subordinate authority which is not a 
legislature. The validity of an Act of a 
competent legislature cannot be made to 
depend upon what some subordinate au- 
thority chooses to do or not to do. 
AIR 1953 SC 252 f208); 1963 SCR 1009 
(OVERRULED on another point in AIR 
1955 SC 661.) 


2. Extent of High Court’s power to mal 
rules.— ( 1 ) The rules framed by the Hip 
C(turt under this Part, though they ma 
annul, alter or add to the rules in tl 
First Schedule, should not be inconsislci 
will) the provisions in the body of th 
Code. AIR 1942 Lah 201 (202) ; IL 
(1943) Lah 569 (DB) • AIR 1957 Andh Pi 
950 (951): ILR (1956) Andhra 420 (DB 

(2) The rules made under this scctio 
should not be inconsistent with the pr< 
vision.^ of the Letters Patent AIR 192 
Rang 1 (2) : 3 Rang 546 (FB) ’• AIR 192 
All 558 (559) (DB)/ 

(3) The rules made under Section 12 
cannot vary the period of limitation fixe 
by the Limitation Act for any procecdini 

/\I5 ^231) : 8 Rang 38 

(FB) * (1908) 32 Bom 14 (24, 25) (FB 


(4) A rule requiring a copy of the trial 
Court's judgincnt to be filed along with 
the r.'.cmorandum of second appeal will 
not entitle the appellant to exclude the 
time requisite for obtaining copy r»f such 
iudgmenl. AIR 1918 All 389 (390i : 40 
All 1 (FB) * AIR 1923 Lah 96 (96). 

(51 A rule dispensing with tlic necessity 
of filing a copy of judgment appealed from 
along with the meinoradum of appeal will 
not disentitle the appellant from exclud- 
ing the period requisite for obtaining a 
copy of tJie iudgmenl. AIR 1928 PC 103 
(104, 105) : 6 Rang 302 : 55 Ind .4pp 161. 

(6) A rule extending the provisions of 
Section 5 of tlie Limitation .\ct to appli- 
cations under O. 9, H. 9 or R. 13 ol the 
Code i.s not ultra vires. AIR 1929 J3om 
262 (263, 264) : 53 Bom 453 (DB) • AIR 
1925 Mad 14 (17) : 47 Mad 824 (FB) • 
AIR 1917 Mad 957 (957) : 40 .Mad 105. 

(7) The rule making power of the High 

Court is contined to the regulation of the 
procedure. AIR 1942 Lah 201 (202) : ILR 
1 1943) Lah 569 (DB) * (1903) 3 Sind LR 
171 (172) (DB) * AIR 19.37 Rang 419 

(420) : 1937 Rang LR 268 (FB). 

(8) Section 122 specifically empowers 
the High Court bv rules not merely to 
annul or alter anv of the rules in the 
First Schedule ol liic Code but also to add 
to them. Tliis is a cornprcliensive power 
and is sufficient to empower the High 
Court to make a rule of the kind embodi- 
ed in Rule 41-A (2) of the Appellate Side 
Rules ol llie .Madras High Court. Section 
128 docs not in any wav cut down the 
ambit of Section 122. AIR 1958 Mad 392 
(393) : ILR (1958) Mad 824. 

(9) Exclusion of time for obtaining copy 
of judgment and decree or order — Pro- 
visions in CIs. (2) and (3) of Section 12 
Limitation .Act (1963) arc a positive direc- 
tion irrespective of provisions of Civil P. C. 
or of rules made by Court under Section 
122 ol Civil P. C. — Such rules if they 
permit tiling of memorandum of appeal 
without annexing copy of judgment or 
decree or order, confer privilege on a 
would-be appellant but do not govern po.si- 
tivc direction contained in S. 12 AIR 
1966 SC 1713 (1717): (1966) Sup 2 SCR 
46. (AIR 1952 Bhopal 39 and AIR 1951 
Him Pra 67. OVERRULED; Appin. 
No. 2.54/63/17-8-65 (Cal) REVERSED: 
AIR 1928 PC 103, Rcl. on.) 

(10) Rule 8 in Chapter 9 of rule.s fram- 
ed by .Allahabad Court will prevail over 
O. 42. R. 1, Civil P. C. — Filing of a 
copy of the finding of a Revenue Court 
will not be necessary when filing an ap- 
peal. 1965 All WR (HC) 22 (27). 

(11) The subject-matter of Cl. (b) of the 
Proviso to O. 21. R. 90 (All) is the provi- 
sion for deposit of security for defraying 
the cosLs of the adversary party and as 
such is a matter of procedure. In so far 
as it requires an anticipatory warranty 
it would be ancillary to a matter of proce- 
dure. Therefore. Cl. (b) is not in excess 
of the rule-making power of the Allaha- 
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123. Constitution of Rule Committees in certain States. — (1) committee, to 
be called the Rule Committee, shall be constituted at the town which is the usual 
place of sitting of each of the High Courts ®] referred to in Section 122. 


Section 122 — Note 2 (contd.) 
bad High Courl. AIR 19r)2 All r)4.3 (546) : 
1962 All LJ 729 (DB). (AIR 1937 Rang 419 
(FB) and AIR 1914 Mad 287 (FB) DisUng. 
HELD OVERRULED on another point 
by AIR 1962 SC 256 in AIR 1964 All 235.) 

(12) High Court Rules and Orders — 
Allahabad High Court — Rules of Courl 
(19.52). Ch. IX R. 10 (2) — Provision in 

R. 10 (2) is mandatory — Special Appeal 
is not governed by O. 44, R. 1, Civil P. C., 
and must he dulv stamped. AIR 1965 All 
79 (80) : 1964 All LJ 283 (DB). 

(13) ‘'Code” includes Civil Rules of Pra- 
ctice framed hv the Madras II. C. AIR 19.56 
Andh Pra 108 (109) : 1955 Andh WR 953. 

(11) Form prescribed by Calcutta High 
Court for purposes of and relating to Order 
34, Rule 5 for making preliminary mort- 
gage decree final, is a statutory form pres- 
cribed under the rule-making power pos- 
sibly under S. 122 and also referred to in 
O. 48, R. 3 which is a rule made under 

S. 121 and has eirccl as part t)f the Code 
itself — According to this form, final 
decree has to be passed after hearing par- 
ties. AIR 1961 Cal 534 (536) : 65 Cal WN 
535 (DB). 

(15) The Ahmedabad City Civil Court 
Rules were made bv the Gujarat High 
Court in exercise of its powers under 
Section 122 and under that Section the 
Gujarat High Court could make rules so as 
to annul alter or add to all or any of the 
Rules in Order 37. If, therefore, any pro- 
vision in the Ahmedabad City Civil Court 
Rules conflicts with any Rules contained 
in Order 37 then to the extent of the con- 
flict the provision in the Ahmedabad City 
Civil Court Rules would prevail and Ihe 
Rules in Order 37 would stand abrogated 
to that extent. But if there is no con- 
flict between a particular provision con- 
tained in the Rules in Order 37 and the 
Ahmedabad City Civil Court Rules the 
particular provision in the Rules in Order 
37 must he held to continue in force and 
be applicable nolwilhslanding the promul- 
galion oI the Ahmedabad City Civil Courl 
Rules. Rr. 142 to 148 arc really hv way 
of amciulmenl of Ihe Rules in Order 37 
in so far as the City Civil Courl was con- 
cerned and Ihey must, therefore, be read 
not as an indepeiidanl set of Rules but ns 
amending and consequenllv forming part 
of the Rules contained in Order 37. (196.5) 

6 Guj LR 934 (945) : ILR (1965) Guj 1105 
(DIM. 

(16) Order 20. Rule II, Sub-rule (1) 
applies to all .suils and it must therefore 
apply to summary suits unless there is 
.something to be found in the rules pres- 
cribing llio procedure for summary suils 
which precludes the npplicnhility of Hint 


sub-rule to summary suits. There is noth- 
ing in Rules 142 (3). 143 (1) and 144 of 
the Ahmedabad City Civil Court Rules 
(1961) made by the High Court in exer- 
cise of the powers under Section 122, 
C. P. Code which in any way takes away 
the right of the defendant under O. 2(), 
R. 11 (I) or negatives the applicability of 
O. 20, R. 11 ( 1 ) to summary suils. An 
application to the Court for time for pay- 
ment of the decretal amount or for in- 
stalments in payment of the decretal 
amount cannot be regarded as part of 
defence to the suit and no leave to dc- 
lend IJie suit is necessary before the de- 
fendant can make such an application to 
the Court. AIR 1964 Guj 253 (256, 258): 
(1964) .5 Guj LR 369 (DB). 

(17) Rules 142 to 148.A of Ahmc<labad 

Cily Civil Court Rules, 1901 are not in. 
consistent with S. 27 and arc not there- 
fore ultra vires the rule making power 
of the High Court. AIR 1968 Guj 223 
(227): 9 Guj LR 177 (DB) AIR 1968 

Guj 247 (248): 9 Gu| LR 238 (DB). 

(18) Bombnv High Court Appellate Side 
Manual, Chap. V, R. 7 has not the effect 
of rule made under C. P. Code. .AIR 1968 
Mys ,329 (330) ; (1968) Mys LJ 557. 

(19) Proviso 2 to Rule 1 of O. 39 is not 
ultra vire.s the rule-making power of High 
Court under Section 122 — No common 
law right in respect of temporary injunc' 
tion. AIR 1962 Orissa 181 (182). 

(20) Order 37 Rule 1 (d) as validly 

amended bv Punjab High Court under 
powers delegated under S. 122, Civil P. C. 
conlinuc.s to apply to Courts of District 
Judges and Subordinate Judges in the 
Union Territory of Delhi, so long as 
Delhi High Court docs not take anv action 
to amend or alter It under S. 122. AIR 
1969 Delhi 142 (144) : (1969) 71 Punj LR 
(D) .52. 

(21) The Courts should not lightly 
brush aside Rules framed by Calcutta High 
Court or allow the parties to contravene 
the rules with impunity. (1959) 63 Cal 
WN 877 (883) (DB). 

(22) High Courts which cannot touch 
the first part (.Act proper) can make rules 
to annul, aller, add to any of the rules 
in First Schedule. High Courts have not 
been slow in exercising this power gener- 
oii.sly with the result that some of the 
High Courts .seem to have a Code of their 
own .so to say. (1965) 69 Cal WN 242 
(244). 

Socllon 123 — Note 1 

Before making any rules under ® 

High Court must take the report ol n 
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(2) Each such Committee shall consist of the following persons, namely 

(a) three Judges of the High Court established at the towi/at which such 

Committee is constituted, one of whom at least has served as a District 
Judge or a Divisional Judge for three years, 

(b) b[two legal practitioners enrolled in that Court,] 

(c) a Judge of a Civil Court subordinate to the High Court, and 

(d) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3) The members ot each such Commitlee shall be appointed by the Chief 

president”*^ nominate one of their number to be 

her «'■ Chief Judge elects to be himself a inem- 

ber of a Committee, the number ol other Judges appointed to be members shall 

be two. and the Chief Justice or Chief Judge shall be the President of the Com- 

(4) Each member of any such Committee shall hold office for such neriod 
as may be prescribed by the Chief Justice or Chief Judge iu this behalf- and when 
ever any member retires, resigns, dies or ceases to reside in the cjstate] in uhich 
the Committee was constituted, or becomes incapable of acting as a member of 

be provided m this behalf ‘^[by the «[State] Government]. ^ 

Chief Court’' were omitted by A. C. A. O., 1948 [>3-3- 

fb] Substituted by the Code of Civil Procedure (Amendment) Act 1951 {'’> rtf iQ^n 
S. 16 [1-4-1951], for clauses (h) and (c). 

And the old CIs. (d) and (e) were re-Ietlered as (c) and (d) respective!)' 

[c] Substituted for "Provinee’* by A. L. O., 1950 [26-1-1950], 

Id] Substituted for "by tlic Governor-General in Council or by the Local Government 
a.s the case may be," by A. O., 1937 [1-4-1937J. 

[e] Substituted for ‘Trovincial" by A L. O., 1950 [26-1-1950]. 

STATE AMENDMENT 

Assam and Nagaland 

For Cl. (a) of sub-section (2) of Sec. 123 substitute the following clause, namely,- 

‘■(a) three Judges of the High Court established at the twon at which such Com- 
mittee is constituted, provided that the Chief Justice may appoint only two 

Judp of the High Court on the Committee if the number of Judges of the 
High Court does not exceed three/’ 

pvil Procedure (Assam Amendment) Act. 1953 (Assam Act 8 of 
1953), S. 2 [18-4-1953] and State of Nagaland aAct, 1962 (27 of 1962) Sec- 
tion 13 (1) (a) (w.e.f. 1-12-1963]. 

® Court.-Every Rule Committee shall 

P “ fbe High Court established at the town at which it is constituted 
- any proposal to annul, alter or add to the rules in the First Schedule or to 

^Uon 123 — Note 1 (conid.) 

constituted under S. 123 into 
consideration. AIR 1961 All 595 (597). 

, Section 124 — Note 1 
^(|) The Rule Committee referred to in 
124 is the Rule Committee consti- 
S /I.}*****®** Section 123. AIR 1921 Pat 
» (84): 5 Pat L Jour 719 (DB). 


(2) A rule framed by the High Court 
without reference to a Rule Committee, 
at a time when there was no Rule Com- 
mittee in e.xislence is not ultra vires. AIR 
1921 Pal 83 (84. 85): 5 Pal L Jour 719 
(DB). 

[But see AIR 1921 Pat 509 (510) 

(DB).] 
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make new rules, and before making any rules under Section 122 the High Court 
shall take such report into consideration. 

125. Power of other High Courts to make rules. — High Courts, other than 
the Courts specified in Section 122, may exercise the powers conferred by that 
section in such manner and subject to such conditions^ as a[the *>[State] Govern- 
ment] may determine : 

Provided that any such High Court may, after previous publication, make a 
rule extending within the local limits of its jurisdiction any rules which have been 
. made by any other High Court. 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937 

[1-4-1937] for the words “in the case of the Court of the Judicial Commissioner 
of Coorg, the Governor-General in Council, and in other cases the Local Govera- 
ment” 

[b] Substituted for “Provincial” by A. L. O., 1950 [26-1-1950]. 

[c] See Ss. 128, 129 and 126. 

°126. Rules to be subject to approval. — Rules made under the foregoing provi- 
sions shall be subject to the previous approval of the Government of the ^[State] in 
which the Court whose procedure the rules regulate is situate or, if that Court 
is not situate in any t)[State], to the previous approval of the ^[Central Govera- 

mentjd 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937 
[1-4-1937] for the original section. 

[b] Substituted for “Province” by A. L O., 1950 [26-1-1950]. 

[c] Substituted for “Governor-General,” ibid. 

[d] In pursuance of Cl. (1) of Art. 239 of the Constitution, the President has directed 
that subject to his control, the Lieutenant Governor of the Union Territory of 
Himachal Pradesh shall, in relation to the said territory, exercise the powers of a 
State Government under See. 126 of the Code of Civil Procedure, 1908 (V ol 
1908) — Vide S. R. O. 3610, D/-12-11-1957, published in Gaz. of Ind., 1957, 
Pt. Il-Sec. 3, p. 2679. On and from 1-5-1967 Jurisdiction of the Delhi High Court 
has been extended over to Himachal Pradesh which now includes the Lahaul and 
Spiti districts of former Punjab State and many other territories from that State 
as well : — see Act 26 of 1966, S. 17 and Act 31 of 1966, S. 5 (1) [1-11-1966J. 
Similar power has been delegated to the Chief Commissioner of the Union territory 
Tripura— see S. O. 2059, Gaz. Ind., 3-7-1965, Pt. II, S, 3 (ii), p. 2267. 

127. Publication of rules. — Rules so made and approved shall be 

published in the ^[Official Gazette ], and shall from the date of publication 

or from such other date as may be specified have the same force and effect, 


Section 124 — Note 1 (conid.) 

(3) Power to make rules under Sec- 
tion 122 is subject to restrictions con- 
tained in Section 124 — High Court must 
take report of Rule committee constituted 
under Section 123 into consideration — 
Section 124 is to this extent in conflict 
with powers conferred on High Court 
under Clause 28 of Letters Patent. AIR 
1961 All 595 (597). 

Section 125 — Note 1 

(1) .\ rule requiring a parly to file 
along with his application duly filled 
up printed forms for processes upon the 
opposite party is not inconsistent with 
the body of the Code and is not ultra 
vires. AIR 1921 Pal 428 (429) (DB). 

(2) \ rule bv a High Court extending 
within the local limits of its jurisdiction 
any rules which have been made by any 


other High Court will be valid only If 
it has been previously published. Where 
the rule extending the rules of another 
High Court is duly published, it is not 
necessary that the extended rules them- 
selves should be published. AIR 1921 Pat 
428 (429) (DB). 

Section 127 — Note 1 
(1) The combined effect of Sections 122 
and 127 or any of those provisions sepa- 
rately in not to repeal of Order 41, 
Rule 23 as passed by the central 
lature. The amended rule, does not obli- 
terate the original rule but permits its 
eclipse only for the Stale where it ^bs 
been amended. Section 127 only 
dues a legal fiction, that is. that tn 
amended rule will be deemed 
rule contained in the Code though 
fact it is not. The amended rule » 
effective only in the Slate where 
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within the local limits of the jurisdiction of the High Court which made them, as 
if they had been contained in the First Schedule. 

[a] Substituted by tlie Government of India (Adaptation of Indian Laws) Order, 1937 
fl-4-1937] Para. 4 (1) for “Gazette of India or in tlic Local Oificial Gazette, as 
the case may be.” As under Para. 4 (1) the words ‘Official Gazette’ have to be 
substituted for “Gazette of India” and also for “Local Official Gazette,” the 
substitution will strictly read “Official Gazette or in the ‘Official Gazette’ as the 
case may be.” But the last words are omitted as being redundant. 


128. Matters for which rules may provide. — (1) Such rules shall be not incon- 
sistent with the provisions in the body of this Code, but, subject thereto, may pro- 
vide for any matters relating to the procedure of Civil Courts. 

(2) In particular, and without prejudice to the generality of the powers con- 
ferred by sub-section (1), such rules may provide for all or any of the following 
matters, namely: — 


(a) the service of summonses, notices and other processes by post or in any 
other manner either generally or in any specified areas, and the proof 
of such service; 


(b) the maintenance and custody, while under attachment, of live-stock and 

otlier moveable property, the fees payable for such maintenance and 

custody, the sale of such live-stock and property, and the proceeds of 
such sale; 

(c) procedure in suits by way of counter-claim, and the valuation of such 

suit for the purposes of jurisdiction; 

(d) procedure in garnishee and charging orders either in addition to, or in 
substitution for, the attachment and sale of debts; 


Section 127 — Note I (contd.) 

llich Court framed it. AIR 1969 All 142 

(149): 1908 All LJ 243 (FB). 

(2) Under Section 127 in matter of 
.any rule under Sch. I the rule framed 
bv the llitrli Court is intended to be as 
effective as the rules framed bv the 
legislature. IIi{»h Court’s power to change 
rule is limited bv Section 128 only. AIR 
1962 Orissa 181 (182).' 

(3) Onler 37 Rule I (d) validly framed 
by Puniub High Court continues to ap- 
ply to the Courts of District Judges and 
Subordinate Judges in the Union Terri- 
tory of Delhi till the same is altered, 
amended or added to by Delhi High 
Court. Nothing contained in Section 127 
would aulomalicaliy repeal it or render 
it ineffective or inoperative. AIR 1969 
Delhi 142 (144): (1969) 71 Pun LR (D) 
62 . ^ 


SECTION 128 — SYNOPSIS 

1. Scope. 

2. Clause (e) ol Sub-.s. (2). 

3. Clause (I) of sub-s. (2). 

4. Clause (g) of sub-s. (2). 

6. Clause (I) of sub-s. (2). 

1. Scope. — ( 1 ) A rule extending Sc 
tion 6, Limitation Act, to applicatioi 
under Order 9. Rule 13 is a matter ^ 
procedure and is not ultra vires A^ 
1925 Mod 14 (17): 47 Mad 824 (FB) 

(2) The Lahore HiEh Court amen, 
mems introducing a new rule, Rule 23- 
in Order 41 and altering Order 43 R 
(u) are not ultra vires although 

[Vol. 2.] 3 A, M. 78 


effect of the amendments is to provide 
for a new right of appeal. .4IR 1942 Lah 
201 (202, 203): ILR (1943) Lah 569 (DB): 

(3) A rule framed under this part must 

not be inconsistent with the provisions 
in the body of the Code. AIR 1942 Lah 
201 (202): ILR (1943) Lah 569 (DB) • 
AIR 1921 PC 80 (83): 48 Cal 481: 48 

Ind App 76 * AIR 1930 Al! 558 (560) 

(DB) * AIR 1934 Mad 692 (694): 58 

Mad 285 (DB). 

(4) The words “consistent with 
body of the Code” mean “consistent with 
the sections of the Code” and not with 
the rules in the First Schedule which 
can be altered bv the High Court. AIR 
1927 Bom 599 (GOO) (DB). 

(5) This section relatc.s only to rules 
made under the Code bv the High Courts 
with the advice of the Rule Committee 
constituted under Section 123. It does 
not affect the validity of rules frnm^ 
under the previous Code. AIR 1929 Mad 
641 (6r>0): 52 Mad 56 (FB). 

(6) Section 128 does not in any ' way 
cut down the ambit of Section 122. AIR 
19.58 Mad 392 (393): ILR (1958) Mad 
824. (Madras High Court Appellate Side 
Rules, Rule 41 'A (2) is intra vires.) 

(7) Per Bose J. : — Rules framed under 
an Act cannot save the Act. Rules are 
made by a subordinate authority which 
is not a legislature. The validity of 
Act of a competent legislature cannot 'be 
made to depend upon what some sbb- 
ordinute authority chooses to do ot* not 
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(e) procedure where the defendant claims to be entitled to contribution or 
indemnity over against any person whether a party to the suit or not- 
(£) summary procedure — ' 

(i) in suits in which the plaintiff seeks only to recover a debt or 

liquidated demand in money payable by the defendant, with or 
Without interest, arising — 

on a contract express or implied; or 

on an enactment where the sum sought to be recovered is a 

fixed sum of money or in the nature of a debt other than a 
penalty; or 

on a guarantee, where the claim against the principal is in respect 
of a debt or a liquidated demand only; or 
on a trust; or 

(ii) in suits for the recovery of immovable property, with or without a 
claim for rent or mesne profits, by a landlord against a tenant 
whose term has expired or has been duly determined by notice 
to quit, or has become liable to forfeiture for non-payment of 
rent, or against persons claiming under such tenant; 

(g) procedure by way of originating summons; 

(hj consolidation of suits, appeals and other proceedings; 

(i) delegation to any Registrar, Prothonotary or master or other official of 

the Court of any Judicial, quasi-judicial and non-judicial duties; and 

(j) all forms, registers, books, entries and accounts which may be necessary 

or desirable for the transaction of the business of Civil Courts. 


^ ^ 129. Power of Chartered High Courts^ to make rules as to their original 
procedure. — Notwithstanding anything in this Code, any High Court ®[not 
being the Court of a Judicial Commissioner]' may make such rules not inconsistent 


Seetioo 128 — Note 1 (confd.) 
fo do. AIR 1953 SC 252 (268): 1953 SCR 
1069 . (Overruled on another point in AIR 
1968 SC 661.) 

(8J The subject matter of Clause (b) 
of the Proviso to Order 21, Rule 90 
(All) is reasonably connected with a mat- 
ter of procedure. Therefore it is not in 
excess of the rule-making powers of the 
Allahabad High Court. AIR 1962 All 543 
(946): 1962 All LJ 729 (DB). 

(9) “Body of Code" — Refers to only 
sections of the Code and not to First 
Schedule. AIR 1969 All 142 (153) : 1968 
All LJ 243 (FB). 

(10) The Court's power to change any 
rule in the schedule is limited by S. 128, 
te the extent that the rules made by 
High Court annulling, adding or altering 
any rule shall not be inconsistent with 
the provisions of the Code. AIR 1962 
Orissa 181 (182). 

•9. Clause (e) of sub-s, (2). — ft) 
Under Clause (e) rules may be framed 
relating to procedure when the defendant 
claims to be entitled to contribution or 
indemnity against any person whether a 
party to the suit or not. AIR 1919 Cal 
189 (189): 46 Cal 48. 

8. Clause (f) of siib-8. (2). — (DA 
suit on a negotiable instrument proyided 
for under Order 37 of the Code also 
falls under the category of suits of the 


nature referred to in Clause (f). AIR 
1927 Sind 90 (92): 21 Sind LR 257. 

(2) Rules 142 to 148-A of Ahmedabad 
City Civil Court Rules 1961 are not in- 
consistent with Section 27 and arc not 
ultra vires the rule-making powers of 
the High Court. AIR 1968 Guj 223 (227): 
9 Guj LR 177 (DB). 

4. Clause (g) of sub-s. (2) — (1) 
Where the disputed facts are complex 
and involve a considerable amount of 
oral evidence, an originating summons 
is not the proper procedure to be taken. 
AIR 1919 Bom 29 (30). 

6. Clause (1) of sub-s. (2). — (1) The 
First Assistant Registrar dealing with 
execution of decrees will also be a 
“Court" under Order 1, Rule 4 sub-r. (4) 
of the Original Side Rules of the Madras 
High Court. He can issue w'arrant for 
sale of any properly allached in execu- 
tion of a money decree. The provisions of 
the Civil P. C. in this respect stand 
superseded. (1962) 2 Mad LJ 166 (167) 
(DB). 


Section 129 — Note 1 

(1) Rules framed under Section _l29 
need not be consistent with the provision 
in the body of the Code but must be 
consistent with the Letters Patent 
blishing the High Court. AIR 1954 Cw 
369 (371) • AIR 1932 Cal 1 (1. 2): 59 
Cal 370 (DB) * AIR 1936 Lah 369 (370). 

(2) A rule inconsistent with the 
of the Code (e. e.. Order 41, R. 


J 
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with the Letters Patent ^[or order] c[or other law] establisliiiig it to regulate its 
own procedure in the exercise of its original civil jursidiction as it shall think fit, 
and nothing herein contained shall affect the validity of any such rules in force 
at the commencement of this Code. 

[a] Substituted by A. L. O. (No. 2), 1956 [w. e. f. 1-11-1956] for "for a Part A State 
or a Part B State” which words were substituted by A. L. O., 1950 and the Code 
of Civil Procedure (Amendment) Act. 1951 (2 of 1951), S. 17 [1-4-1951], 

[b] Inserted by A. L. O., 1950 [26-1-1950L 

[c] Inserted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1931) Sec- 
tion 17 [1-4-1951]. 

[d] Words ‘Chartered High Courts’ are incongruous with the amended wording of the 
section. 

[1882, S. 652, para. 3.] 

“130. Powers of other High Courts to make rules as to matters other than 
procedure.— A High Court b[not being a High Court to which Section 129 applies] 
may, with the previous approval of the c[State] Government, make with respect to 
any matter other than procedure any rule which a High Court d[for a State] might 
under o[Aiticle 227 of the Constitution] make with respect to any such matter for 

any part of the territories under its juri-sdiction which is not included within the 
limits of a Presidency-town.^ 

[o] Substituted by the Government of India (Adaptation of Indian Laws) Order 1937 
[1-4-1937] for the original section. 

[h] Substituted for "not constituted by Ilis Majesty by Letters Patent” by A, L 0 
1950 [26-1-1950]. ’ 

[c] Substituted for 'Trovincial", ibid. 

[d] Words "Part A” omillcd by A. L. O. (No. 2), 1956 [1-11-1956] from the words 

"for a Part A Stale” which were substituted by A. L. O., 1950, for the words 
so constituted.” 

je] Substituted for ‘‘Section 224 of the Government of India Act, 1935,” ibid. 

[t] Bombay, Calcutta and Madras are the only Presidency towns in India. 

131. Publication of rules. — Rules made in accordance with Section 129 or 
Section 130 .shall be published in the ^[Official Gazette] and shall from the date 
ot publication or from such other date as may be specified have the force of law. 

[J Substituted by the Government of India (.\daptation of Indian Laws) Order, 1937 

(1-4-1937) for "Gazette of India or in local Official Gazette, as the case may be.^ 
See also footnote to the text of Section 127. 

[1882, S. 652, para 4.] 


Seellon 129 — Nolc 1 (could.) 
pievails over the latter. AIH 1954 Cal 
13J1) * (1913) 37 Bom 572 (574) 
(DB) • AIR 1925 Mad 1132 (1133) (DB). 

(3) A provision in the Code which had 
not hecn either expre.ssly or impliedly 
cienied operation by the rules framed by 
the High Court .should apply side by 
side with those rules to the proceedings 
in the ordinary original civil jurisdiction 

AIR 1934 Cal 369 

(472) , 

r (4) The rules made by a High Court 

•lIlIffK- *29 need not conform with 

nnvlhmg provided in the Civil P. C. 

ri.i.M powers, no High 

consider it.self entitled (o 

Sunn Vi periods of limi- 

DlovoP.' . Em- 

Pio^ces Insurance Court Rules (1959), 


held ultra vires). AIR 1967 Bom 472 
(478, 479): 69 Bom LR 52 (DB). 

(5) Rule-making power contained in 
Sections 122, 129 and Cl. 37 of Letters 
Patent show that Ihcv overlap to a con- 
siderable extent. Whilst a rule framed 
under Section 122 cannot bo inconsistent 
with the body of the Code a rule framed 
under Section 129 could be inconsistent 
with it. The rule-making power under 
all these provision-^ is different. AIR 
1969 Bom 117 (118): 70 Bom LR .546. 

(6) Rules made by a High Court in re- 

gard to the Original Civil jurisdiction 
will need publication in official gazette 
as provided under Section 129 read with 
Section 139. AIR 1964 Pat 440 14411 • 

1965 BLJR 18 (DB). 

Sccllon 131 — Note 1 

(1) Rules made by the High Court 
under Sections 129 and 130 and publish* 
ed In the Official Gazette have the force 


1236 [S 132 N 1-2] 


[The Code of] Civil Proce<liue, 190^ 


PART XI 

MISCELLANEOUS 

arres n from 

not prohibTed by this Coil’"""' “ “ 

[1882, 1877, S. 640; 1839, S. 21; See O. 26, R. l.J 


Secllon 131 — Note 1 (contd.) 

of Jaw from tlie date of publication 
or from such other date as may be speci- 

^70®)- 50 All 865. 
(2) Rules made by the High Court 
which are intended to apply to both 
original civil or otherwise, and appellate 
jurisdiction must be published in the 
Oiricial Gazette before enforcement. AIR 
1064 Pat 440 (442); 1965 BUR 18 (DB). 
/^i?l Non-publication of Rule 25 in the 
Official Gazette will not affect its validity 
in so far as it is applicable to matters 
on the appellate side. AIR 1964 Pat 440 
(442): 1965 BLJR 18 (DB). 

SECTION 132 

!• Customs and manners of the country* 

- (I) Section 132 applies to women, who 
according to the customs and manners of 
the country, ought not to be compelled 
to appear in public e. g., pardanashin 
ladies. AIR 1953 Nag 37 (38) * AIR 1927 
Mad 524(524) * AIR 1961 Pat 210 (211)- 
1961 BLJR 322. ^ ' 

(2) The customs and manners of the 
country mean the customs and manners 
of the different communities and classes 
and sections of the people in the country 
and not the customs and manners of the 

® whole. AIR 1951 Mad 311 
(312): ILR (1951) Mad 433 (DB) (AIR 
1950 Mad I5I, OVERRULED.) ♦* AIR 
1957 Madh B 184 (185). 

(3) For applying sub-section (1), cus- 
toms and manners of country prevailing 
at the time the Courts are called upon 
to apply it should be the criterion and 
not the customs and manners which 
might have prevailed years ago, but 
which had become completely obsolete 
AIR 1951 Mad 311 (312): ILR (1951) 
Mad 433 (DB) * AIR 1957 Madh B 184 

( 1 O 4 ) ) • 

(4) Even though a lady may have 
given up the use of the pardnh she is 
entitled to the benefit of the scclion, if, 
having regard to her social position and 
Ihe feeling of her class, the Court is 
.satisfied that .she should not be compelled 
to appear in the witness-box. AIR 1918 
Cal 111 (112): 45 Cal 492. 

(5) A Indy can no longer claim, ns of 

right, the statutory exemption formulated 
in Section 132, if she has by her change 
In mode of life censed to fnll within the 
.section. AIR 1951 Mad 311 (313); ILR 
(1951) Mad 433 (DB) ♦ AIR 1957 Madh 
B 184 (186) • AIR 1918 Cal 743 (744); 


222^(223)^^ fOB) • AIR 1966 Andh Pra 

^6) The question whether any woman 
falls within the category of women men- 
tioned in sub-section (I) is a question of 

Mai 433 ” (08).'““* 

* * % an application for exemp- 

tion IS made. Court should lake evidence 
and ascertain the facts therefrom and 
should not dispose of the application in 
a summary manner. The trial Court has 
to give an opportunity to the parties 
to prove the customs and manners preva- 
lent m the community of the applicani 
and the compulsion of women to ap- 
pear in public. Till evidence is recorded 
on this point, no final decision can be 

by the Judge. AIR 1957 Madh B 
184 (18 d). 

, *0 determine whether the 

plaintiff is a pardanashin lady and does 
not appear in public, a statement made 
by ber husband in another case that 
his wife sits in the shop and sells goods 
cannot be made use of by the Court 
when it is not on the record. AIR 1958 
Madh Pra 25 (26). 

(9) A commission, ordinarily should 
issue for the examination of a pardana- 
shin lady unless her application for com- 
mission is mala fide, or would amount 
to an abuse of the process of the Court, 
or it may result in manifest iniusticc to 
any party, or for other valid reasons. 
The fact that a pardanashin woman does 
not obsei^'e parda in her father's place 
per se is no ground for refusing to issue 
commission. AIR 1961 Pat 210 (211): 1961 
BLJR 322. 

(10) Exemption under this section can- 
not bo denied on the ground that a par- 
danashin lady once appeared in public. 
1961 Ker LT 433: 1961 Ker LJ 502. 

2. *‘Shaff be exempt from personal ap* 
pearance In Gourl." — (1) The exemp- 
tion from personal appearance is a right 
which no Court has power to refuse. 

AIR 1953 Nag 37 (38) * AIR 1958 Madh 
Pra 25 (26). (Court acts illegally in the 
-exercise of its jurisdiction in compelling 
her attendance.) * AIR 1952 Mad 8p 
(80) • AIR 1951 Mad 311 (314): ILR 
(1951) Mad 433 (DB) * AIR 1928 Cri 
814 (815) (DB) ♦ AIR 1933 All 561 (663, 
554): 55 All 660 (DB) • 1901 Ker LT 
433: 1961 Ker LJ 502, 
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133. Exemption of other persons. — ^[(1) The following persons shall be en- 
titled to exemption from personal appearance in Court, namely; — 

(i) the President of India; 

(ii) the Vice-President of India; 

(iii) the Speaker of the House of the People; 

(iv) the Ministers of the Union; 

(v) the Judges of the Supreme Coiut; 

(vi) the Governors of States and the Administrators of Union territories; 

(vii) the Speakers of the State Legislative Assemblies; 

(viii) the Chairmen of the State Legislative Councils; 

(ix) the Ministers of States; 

(x) the Judges of the High Courts; and 

(xi) the persons to whom Section 87B applies.] 

(2) b[ • • • • • • ], 

(3) Wliere any person c[ ® ® ] claims the privilege of such exemption, and 

it is consequently necessary to examine him by commission, he shall pay the costs 
of that commission, unless the party requiring his evidence pays such costs. 

[1882, S. 641; 1877, Ss. 641. 93; 1859, Ss. 22 and 23; See O. 26, R. L] 

[a] Substituted for sub-sec. (1) by the Code of Civil Procedure (Amendment) Act, 1956 
(66 of 1956), S. 12 (1-1-1957). 

[b] Omitted by the Code of Civil Procedure (Amendment) Act, 1956 (66 of 1956), S. 12. 

[c] The words "so exempted” are omitted by the Code of Civil Procedure (Amend- 
ment) Act, 1956 (66 of 1956). S. 12. 


134. Arrest other than in execution of decree. — The provisions of Sec- 
tions 55, 57 and 59 shall apply, so far as may be, to all persons arrested under 
this Code. 

135. Exemption from arrest under civil process. — (1) No Judge, Magistrate 
or other judicial officer shall be liable to arrest imder civil process while going to, 
presiding in, or returning from, his Court. 


Section 132 — Note 2 (conld.) 

(2) Exemption applies to parties as 
well as wilnesses. AIR 1933 All 551 (553): 
55 All 666 (DB). 

(3) The words "personal appearance” 
used in the section mean "personal 
attendance" and an exempted person can- 
not be compelled to attend Court. AIR 
1033 All 551 (553): 55 All 606 (DB) • 
AIR 1942 Cal 143 (144): ILR (1941) 2 
Cal 155 ♦ AIR 1951 Mad 311 (313): ILR 
(1951) Mad 433 (DB). 

[But sec AIR 1929 Cal 528 (528): 56 
Cal 885.] 

(4) A woman conveyed to the Court 
building completely veiled in a burkhnh 
and examined in a private room cannot 
be said to be makini; a personal appear- 
ance in Court. AIR 1946 Bom 340 (341). 

(5) Woman entitled to benefit of sec- 
tion cannot decline to be examined on 
commission at any place other than of 
her own choice. AIR 1921 Cal 229 (231): 
48 Cal 8. 

^ (6) Rcquirlna on exempted woman who 
IS willinc to be examined on commission 
I? Court and examining her in 

the Court or the Judge's chambers after 
excluding members of the public would 
not be an infringement of this section. 


AIR 1951 Mad 311 (314): ILR (1051) Mad 
433 (DB) ♦ AIR 1967 Raj 122 (123): 1965 
Raj LW 485. 

Section 133 — Note 1 

(1) Unless the conditions laid down in 

Order 26, Rule 1 or Section 133, Civil 
P. C., arc satisfied, a Court, would have 
no iurisdiclion to delegate the examina- 
tion of witnesses to a Commission. AIR 
1961 Mad 31 (32): (1960) 2 Mad LJ 

349. 

(2) A Bishop is not entitled to be 
examined on commission. AIR 1961 Mad 
31 (32): (1960) 2 Mad LJ 349 • 1963 Ker 
LT 3. 

(3) Exemption granted to the Bishop 

from personal attendance under S. 133 
of the Travancorc Civil P. C. would no 
longer avail after C. P. C. 1908 is applied 
to that Stale. AIR 1961 Mud 31 (32): 

(1960) 2 Mad LJ 349. 

(4) Unles.s exemption is granted to 
the Swami of a Mulh under Civil P. C., 
the provisions of Order 26, Rule 1, do 
not exempt him from personal appear- 
ance. (1963) 1 Mys LJ 170. 

SECTION 135 — SYNOPSIS 

1. Scope and ob|ecl. 

2. **Wliilc going to or atfendlng such 

tribunal” etc. 
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other than process issued by such tribunal for ^Mternt^f Cnnrf !,T' 

2 wit 

.™ S.'S :f ^rsx/r.i3S iScr32 »=■ 

Ita of ■“ dmoS ““""Woil 10 p™„ i„ 

[1882 and 1877, S. 642.] 


135A Exemption of members of legislative bodies from arrest and detention 

::t s"l "prir' ’ •» ”« » 

“(a) if lie IS a member of a unicameral Legislature or of either •‘[House] of 
a bicameral Legislature “[continued or constituted under the Consti- 

or “[House]""® continuance of any meeting of such Legislature 

. (b) if he is a member of any committee of such ^Legislature or l>[Housel 1 

during the continuance of any meeting of such committee; 

“(c) if he IS a member of either •‘[House] of such a bicameral Legislature. 

“““S. meeting, conference or joint 
committee of the '[Houses] of that Legislature; 

and during the fourteen days before and after such meeting or sitting. 

(2) A person released from detention under sub-section ( 1 ) shall, subject to 

the provisions of the said sub-section, be liable to re-arrest and to the further 

detention to which he would have been liable if he had not been released under 
the provisnons of sub-section (1). 


[a] Substituted by A.O.. 1937 (1-4-1937) for the original clause. 

[b] Substituted for “Chamber” by A.L.O., 1950 (26-1-1950). 

[c] Substituted for ‘constituted under the Government of India Act, 1935”, ibid. 

[d] Substituted for “Chamber or Council” by A.O., 1937 (1-4-1937), 

[e] Substituted by ibid for the original clause. 

[f] Substituted for “Chambers” by A.L.O.. 1950 (26-1-1950). 


Section 135 — Synopsis (confd.) 

3v Arrest of person ^hlle in custody 
or whUc returning home on release 
from custody. 

4. “Tribunal,” meaning of. 

5. Parties. 

6. Civil process. 

7. Remedies of exempted person on 

being Illegally arrested. 

8. Appeal. 

1., Scope and object. — ( 1 ) The exemp- 
tion under this section is not for per- 
sonal benefit of individual, but for fur- 
thering of public interest and better ad- 
ministration of justice. AIR 1929 Oudh 
426 (426): 5 Luck 302 (FB) * (1890) 13 

Mad 150 (158) (FB), 

(2) The privilege is really that of 
Court and the principle on which it is 
founded is that freedom from fear of 
arrest encourages willing attendance and 
thus tends to the advancement of jus- 


tice. AIR 1931 Bom 175 (175): 55 Bom 

612, 

(3) Where section docs not, in terms, 
apply, English law should be followed. 
The English law in this respect is ap- 
proximalelv the same as the law under 
the section. (1880) 5 Cal 106 (108). 

(4) Exemption from arrest can be 
claimed only to a reasonable extent. A 
reasonable approach on the part of the 
process .server in elTecting an arrest is 
within the ambit of this section. (I960) 
26 Cut LT 289. 

2. “While going to or attending such 
tribunal cic. — (1) The parties to a 
.suit and the other persons referred to in 
the second sub-section arc privileged, in 
going to, attending and returning from 
such tribunal. AIR 1945 Cal 107 (110): 

ILR (1944) 1 Cal 489 (SB) * AIR 1929 
Oudh 426 (426): ,5 Luck 302 (FB) ♦ AIR 
1920 Mad 355 (356); 43 Mad 272 (DB). 
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Section 135 Note 2 (confd.) 

(2) The exempUun continues during 
such period as is reasonably and bona 
flde occupied in acts specified in sub- 
section (2). AIR 1938 All 356 (357) (DB). 
(Reasonable time is a question of fact.) 
• AIR 1931 Bom 175 (178): 55 Bom 612. 
(Do.) 

(3) Where a person has been lingering 
in the Court compound for one hour 
after the Court finished its work and 
the place where he was arrested was not 
on the way between the Court and his 
house, he cannot be said to be attending 
a Court so as to be exempt from arrest. 
AIR 1933 Cal 11 (12). 

(4) Preliminary decree in partition suit 
— Decree-holder applying for execution 
by arrest of iudgment-debtor — Judg- 
ment-debtor bolting away, but on assur- 
ance of Court that he would be exempt 
from arrest while appearing on fixed 
dale before receiver for giving accounts, 
he coming home and then arrested two 
days before date fixed for appearing — 
Section 135 (2) held did not apply. AIR 
1938 All 356 (358) (DB). 

(5) The principle which would apply 
to a person living in the place in which 
the Court is situate must be applied to 
the person who takes up temporary 
lodgings in that place, that is to say, 
protection extends only from his tempo- 
rarv’ lodgings to the Court or from the 
Court to his temporary lodgings — 
Hence an arrest elTectcd when he has 
left his temporary lodgings and is taking 
a walk is legal. AIR 1935 Pat 6 (8): 14 
Pat 242 (DB). 

(G) A person claiming exemption from 
arrest must return straight from the 
Court to his home. If he adopts a circuit- 
ous route in order to attend some other 
business on the way he is not exempt 
from arrest. This does not mean that a 
deviation of few yards disentitles the 
person to the protection of S. 135. AIR 
1924 All 676 (677): 46 All 663. 


(2) A iudgment-debtor released from 
jail on the ground of his arrest being 
illegal and proceeding home on such 
release cannot be said to be returning 
from Court. Hence, he is not exempt 
from arrest under this section. (1890) 13 
Mad 150 (158). 

4. “Tribunar’ meaning of. — (1) Ao 
arbitrator appointed by High Court to 
take a reference in a suit pending before 
it is a “tribunal" within ScK:tioo 135^ 
(1878) 5 Cal L Rep 170 (171). 

(2) An Income-tax OfTiccr is a tribunal. 
AIR 19.33 Lah 214 (215). 

(3) The word ‘'tribunal" will include 
a foreign Court. AIR 1935 Nag 216 (2l6)f, 

6. Parties. — (1) A person coming te 
appear as an accused before a Criminal 
Court is entitled to exemption from 
arrest under this section. AIR 1929 Oudb 
426 (426): 5 Luck 302 (FB). 

6, Civil process. — (1) Section 135 

does not preclude the arrest of a person 
under process issued by a Criminal 
Court. AIR 1945 Ca! 107 (110): ILR 

(1944) 1 Cal 489 (SB). 

(2) The principle of Section 135 was 
held applicable to arrest under the 
Presidency Towns Insolvency Act. AIR 
1915 Mad 282 (286) (DB). 

(3) The essence of a civil process is 
that it is set in motion at the instance of 
a private person for the enforcement of 
hi.s rights against another private person. 
AfR 1945 Cal 107 (119): ILR (1944) 1 Cal 
489 (SB). 

7. Remedies of exempted person on 
being illegully arrested. — (1) A person 
arrested in contravention of this section 
can apply for hi.s release to the High 
Court under Section 491 (1) (b) of the 
Criminal Procedure Code, (1879) 5 Cal 
L Rep 170 (171). 

(2) On being relea.sed from illegal 
arrest, the person is entitled to a refund 
of the sum paid by him to obtain bis 
release. AIR 1929 Oudh 426 (426): 5 Luck 
302 (FB). 


(7) Where a party has a clear interest 
in being present at a trial it is enough 
to bring him within the protection of this 
section. It is immaterial that he is pre- 
cluded from being heard at the trial, as, 
for instance, in the case of a defendant 
in a suit under Order 37, who has not 
obtained leave to defend the suit, (1880) 
5 Cal 106 (109). 


3. Arrest of person while In cuslod] 
or while returning home on release fron 
custody. — (1) Where a iudgmont-debtoi 
IS arrested and brought before the Cour 
in execution of a decree he cannot b( 
said to be ‘‘attending" the Court, as hh 
presence in Court is not voluntary. Hence 
he can be arrested in execution ol 
another decree under such circumstances 
AIR 1924 Mad 900 (901) (DB) 


(3) A person arrested in contravention 
of Section 135 cannot maintain a suit 
for damages for illegal arrest in (he 
absence of proof of malice and want of 
reasonable and proliable cause. AIR 1931 
Rang 131 (132): 7 Rang 598 (DB). 

(4) A person illegally arrested ca|k 
prosecute the person causing the arrest 
for an offence under Section 342 of thb 
Indian Penal Code. AIR 1916 Lah 319 
(319, 320). 

[But sec AIR 1935 Cal 551 (551).3 

8. Appeal. — (1) An order disallowing 
a claim to exemption from arrest under 
this section is one falling imdcr S. 47 
and as such is appealable. AIR 1924 Mad 
900 (900) (DB) * (1910) 32 All 8 (6) 

(DB). 
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136. Procedure where person to be arrested or orouertv fo Ka • 

outside district-(l) Where an application is made fhTa^y person "haU be 
arrested or that any property shall be attached under any provision of this Code 
not relating to the execution of decrees, and such person resides or such proSSj 
is situate outside the local limits of the jurisdiction of the Court to which the appli- 
cation is made the Court may, in its discretion, issue a warrant of arrest or make 
an order of attachment, and send to the District Court within the local h'mifs of 
whose jurisdiction such person or property resides or is situate a copy of the war- 
rant or order, together with the probable amount of the costs of the arrest or 
attachment. * 


p) The District Court shall, on receipt of such copy and amount, cause tha 

arrest or attachment to be made by its own ofBcers, or by a Court subordinate to 

itseJt, and shall inform the Court which issued or made such warrant or order of 
the arrest or attachment. 


(3) The Court making an arrest under this section shaU send the person arrest- 
ed to the Court by which the warrant of arrest was issued, unless he shows cause 
to the satisfaction of the former Court why he should not be sent to the latter 
Court, or unless he furnishes sufficient security for his appearance before the latter 
Gcmrt or for satisfying any decree that may be passed against him by that Cotirt in 
either* of whicli cases the Court makiDg the arrest shall release him* 

* j 

(4) Wiere a person to be arrested or movable property to be attached under 
this section is within the local limits of the ordinary original civil jurisdiction of 

Judicature at Fort William in Bengal or at Madras or at Bombay, 
a[*. o 0 oj copy of the warrant of arrest or of the order of attachment, and the 


SECTION 136 — SYNOPSIS 

1. Arrest or atfacbmcDt under the 
'i Code. 

, 2. *^utsidc the local limits of • ■ • • • 
Jurisdiction.*' 

3. Jurisdiction of District Court lo 
r which the warrant or order Is sent. 

4c Attachment before Judgment of pro- 
'' perty situated outside Court's Juris- 

' ' diction. 

A ’ 

L Arrest or attachment under the 
Code. — (1) Section 136 applies to an 
order for arrest under Order. 39, Rule 2 
for disobedience of a temporary injunc- 
tion: AIR 1926 Mad 574 (575) (DB) • 

AJR 1928 Cal 462 (463): 55 Cal 777 

(DB). 

(2) An order for arrest for contempt 

of Court passed by a Judge on the Ori- 
ginal ‘Side of the High Court is not one 
passed under the Code, so as to attract 
Section 136. AIR 1928 Cal 462 (463): 55 

Cal 777 (DB). 

(3) A Judge on the Original Side of a 
High Court has no power to order the 
arrest of a person in the molTusil for 
corttcropt of Court independent of this 
sftifion.' AIR 1928 Cal 402 (463): 55 Cal 
777 (DB). 

2. '^Outside the local limits of 

Jurj^dlclloii." — (1) A person residing in 
tKo' molTusil Is outside the local limits of 
the lyrisdiction of High Court in respect 
cu^aji ,oi;dcr Sunder Order 39, Rule 2 pass- 

m ihfi exercise of Its original civil 
iA^fadfctlOT. AIR 1928 Cal 462 (463): 55 
Cal 777 (DB). 


(2) Where an order under Order 39, 
Rule 2, is passed by the High Court in 
the exercise of its appellate .jurisdiction 
it is competent to it in the exercise of 
its powers of supervision and control 
over the Courts in the mofTusil. to adopt 
the procedure laid down in Section 136 
and send the order for arrest to the Dis- 
trict Court within whose jurisdiction the 
person to be arrested resided. AIR 1926 
Mad 574 (575) (DB). 

(3) A writ of attachment cannot be 
issued under this section to a foreign 
Court, e. g., a Court in Pakistan. AIR 

1950 Cal 255 (255). 

3. JurlsdiciloD of DUfrIet Court to 
which the warrant or order Is sent. — 

(1) An order for arrest or attachment 
must be sent to the District Court within 
the local limits of whose iurisdiction the 
person to be arrested resides or the pro- 
perly to be attached is situated. AIR 

1951 Madh B 82 (2) (83) * AIR 1941 All 

212 (214) * AIR 1937 Pat 603 (605) 

(DB) • AIR 1968 Punj 461 (463): 70 Pun 
LR 467 (DB). (.A warrant of attachment 
of properly before judgment addressed 
by the Nasik Court to the Bailiff in the 
Civil Court at Ludhiana was an order 
without jurisdiction and was null and 
void. 65 Punj LR 609, Reversed.) * AIR 
1963 All 320 (323. 324): 1963 All LJ 204. 
(DB). (Attachment before judgment under 
S. 136 — • Order of attachment sent 
direct to civil Court and not to Districif 
Court within whose local jurisdiction pro- 
perly is situate — Attachment by such 
Court is void.) 
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probable amount of the costs of the arrest or attachment, shall be sent to the Court 
of Small Causes of Calcutta, Madras, ^[or Bombay] as the case may be, and that 
Court, on receipt of the copy and amount, shall proceed as if it were the District 
Court. 

[1882 and 1877, S. 648.] 

[a] The words “or of tlie Chief Court of Lower Burma” repealed by the Government 
of India (Adaptation of Indian Laws) Order, 1937 (1-4-1937). 

[b] Substituted by ibid for “Bombay or Rangoon”, 

137. Language of subordinate Courts. — (1) The language which, on the com- 
mencement of tliis Court, is the language of any Court subordinate to a High 
Court shall continue to be the language of such subordinate Court until the ^[^[State] 
Government] otherwise directs. 

(2) The a[ t>[State] Government] may declare what shall be the language of 
any such Court and in what character applications to and proceedings in such 
Courts shall be written. 


(3) Where this Code requires or allows anything otlier than the recording of 
evidence to be done in writing in any such Court, such writing may be in English; 
but if any party or his pleader is unacquainted with English, a translation into 


Court to levy atluchmcnt. AIR 1961 
Andh Pra 417: (1961) Andh LT 200. 


ScclloD 136 — Note 3 (contd.) 

(2) A non-compliance with procedure 

laid down in sub-section (1) will amount 
only to an irregularity which can be 
wuiyed. AIR 1952 Trav-Co 159 (161, 162) 
(FB) • AIR 1963 Ker 193 (194): 1962 

Ker LT 630. 

(3) Where an ofTUer proceeding from 
Burma to England on leave resides for a 
few days in Madras on his way, that is 
enough to give iurisdiction to the Madras 
Court to arrest him under Section 136. 
(1885) 8 Mad 205 (206. 207). 

(4) As soon as a District Court 
effects the attachment of property and 
informs the Court who issued the order of 
attachment it becomes functus officio. 
AIR 1963 Mys 147 (149): 40 Mys 060. 

(5) The District Court, attaching pro- 

perly under this section, does not have 
the power to release the properly from 
attachment even if security is furnished. 
AIR 1063 Mys 147 (149): 40 Mys LJ 

660. 

4. Attaebmenl before judgment of pro- 
perly situated outside Court's Jurisdic- 
tion. — (1) Section 136 read with O. 38, 
Rule 5 (1) (n) empowers a Court to 
order the attachment before judgment of 
properly situated outside its iurisdiction. 
AIR 1952 Trav-Co 159 (161) (FB) • AIR 
1931 Rang 279 (280): 9 Rang 561 * AIR 
1901 Andh Pra 417 (418, 419, 420): (1961) 
1 Andh WR 295. 

(2) Attachment before judgment under 
Section 136 — Claim to property attach- 
ed — Investigation can be made by 
Court directing attachment and not by 
Court attaching properly. AIR 1963 Mys 
147 (148): 40 Mys LJ 600. 

(3) This section provides only a mode 
of affecting attachment of properties 
not within the locai limits of the juris- 
diction of the Court which has seisin of 
the suit. It oniy prescribes the procedure 
and does not affect the competence of a 


Section 137 — Note 1 

(1) An application which is not in 
English or in the language of the Court 
is not a proper application. AIK 1950 
East Piinj 302 (304) (DB). 

(2) The e.xpression “in any such 
Court” in subsection (3) of Section 137 
only emphasi.scs that what is required or 
allowed to be done must be in ‘any 
Court subordinate lo Ihe High Court' 
and not in any other Court. What has 
lo be dune in the Court either by the 
Court or by any parly is some act which 
makes the written thing an act of the 
Court or of a party under the Code and 
not writing itself by the Court or bv the 
party as a preliminary lo the doing of 
the act required or allowed lo be done 
bv the Court. AIR 1957 Madh Pra 1 (4) 
(DB). 

(3) Hindi adopted as official language 
by a holincaliun under Madhya Bharat 
Official Languages Act (67 of 1950) — 
Use of English language bv subordinate 
Courts for purposes mentioned in Sec- 
tion 137 (3) not prohibited — Plain! 
filed in Englisli is in order. AIR 1957 
Madh Pra 1 (1) (DB). 

(4) There is no inconsistency between 
the Madhya Bharat Official Languages 
Act and Section 137 (3). Even if there 
is such inconsislency the provisions of 
Section 137 (3) will prevail. AIR 1957 
Madh Pra 1 (1) (DB). 

(5) As in the Stale of Madhya Pradesh 
English was never adopted as the Court 
language and was only permitted to be 
used in certain circumstances its exclu- 
sion from the Court work cannot he 
objected lo in matters in which litigants 
had no right to use it. AIR 1959 Madh 
Pra 208 (212): 1959 MPLJ 478 (DB). 

(6) Except the right given by Sec- 
tion 137 (3). C. P. C. to Ihe opposite 
parlies to have a translation in the 
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[1882, S. 645, and cf. Ss. 49, 200 and 201] 

” fi »' ““ “•“» 

[b] Substituted for “Provincial” by A.L.O., 1950 (26-1-1950). 
ill Th ^' evidence to be recorded in Enidish — 

fom by ”hSi 'to 'ihTSSl WP**! 1> -Bowsd sM 

wn by him in the English language and m manner, prescribed 

(2) Where a Judge is prevented by any sufficient reason from compIyW with 

to^h^^taWpn^H^^^ sub-section (1), he shall record the reason and cause the^eWdence 
to be taken down m wntmg from his dictation in open Court 

[1882, S. 185A.] 

[a] Substituted by the Government of India (AdaptaUon of Indian Laws) Order 1937 
for local official Gazette” (1-4-1937). * * 


STATE AMENDMENT 

Assam and Nagaland 

For Section 138, in its application to Assam and Nagaland, the following secBon 
shall be substituted, namely: — 

”138. The High Court may, by notification in the Official Gazette direct with 

respect to any judge specified in the notification, or falling under a description set 

forth therein, that m cases in which an appeal is allowed, he shall take down, or 

cause to be taken down, the evidence in the English language and in the form and 
manner prescribed. 

—The Civil Procedure (Assam Amendment) Act, 1941 (Assam Act 2 of 1941), S. 2 
(12-2-1941) and State of Nagaland Act, 1962 (27 of 1962), S. 26 (1-12-1963).* 

139. Oath on affidavit by whom to be administered ^In the case of any affi- 

davit under this Code — 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court may appoint in this be- 
half, or 


Section 137 — Note 1 (contd.) 
language of the Court, there is no provi- 
sion in C. P. C. or Cr. P. C. which 
gives a party to a litigation any right 
to question the language used by the 
Court. AIR 1959 Madh Pra 208 (212); 

1959 MPLJ 478 (DB). 

(7) A plaint written in English 

language and filed in a Civil Court is 
valid, as the proviso in the Government 
notification of 8lh Oct. 1947, permitted 
the continued use of such language as 
were being used on the dale of the noti- 
fication. AIR 1963 All 546 (547): 1963 

All LJ 243 (DB). 

(8) Under Government notification 
dated 8-10-1947 Hindi was declared to 
be the language of the Civil Courts in 
U. P. AIR 1983 All 546 (547): 1963 All 
LJ 243. 

(9) The meaning and olTccl of the 
provi.so to the notification of 8lh Octo- 
ber, 1947, of the U. P. Government 
under Section 137 (2), Civil P. C., is that 
subject to such executive instructions as 
may from lime to time be issued by the 


Provincial Government, any language or 
script, other than Hindi in the Devnagri 
script, which is already in use may con- 
tinue to be used. 

Urdu written in Persian script was in 
use in 1947 in U. P. Hence a written 
statement filed in Urdu in Persian script 
can be accepted. AIR 1959 All 459 (460): 
1959 All LJ 863. 

(10) Even after issue of G. O. M. 

dated 16-7-62, the subordinate Courts 
can entertain pleadings and applications 
in the English language subject to a 
translation being supplied to the other 
side, where necessary. AIR 1967 Andh 
Pra 42 (43): (1966) 1 Andh WR 175 

(DB). 

(11) The Government of Andhra Pra- 

desh has declared Telgu or Urdu to be 
the language of the Courts in specified 
districts. AIR 1967 Andh Pra 42 (43): 

(1966) 1 Andh WR 175 (DB). 

SECTION 139 

1. “Any court o^ Magistrate". — (1) The 
person before whom an affidavit is sworn 
must be acting in the capacity of a Court 



[The Code of] Civil Procedure, 1908 


[S 140] 1243 


(c) any officer appointed by any other Court whicli the a[ >'[State] Govern- 
ment] has generally or specially empowered in this behalf, 
may administer the oath to the deponent. 

[1882, 1877, S. 197; See O. 19.] 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 

1937, for “Local Govenimeat”. (1-4-1937.) 

[b] Substituted for “Frovinciar by A.L.O., 1950. (26-1-1950.) 


OBJECTS AND REASONS 


“Claii.‘:c 139. — The Committee have in- 
serted the words ‘or other person’ after the 
word ‘officer’ in sub-clause (b) in order to 
give the High Court power to relieve the 
officers of the Court of the work of admi- 


nistering affidavits in cases in which it 
may be necessary to do so. It has been 
represented to them by the Calcutta High 
Court that tliis relief is much required." — 
S.O.R. 


140. Assessors in causes of salvage, etc.— (1) In any Admiralty or Vice-Admi- 
ralty cause of salvage, towage or collision, the Court, whether it be exercising its 
original or its appellate jurisdiction, may, if it thinks fit, and shall upon request of 
either party to such cause, summon to its assistance, in such manner as it may 

direct or as may be prescribed, two competent assessors; and such assessors shall 
attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attendance, to be paid 

by such of the parties as the Court may direct or as may be prescribed, 

[1882, S. 645A.] 


Section 139 — Nolc 1 fcontd.) 

or of Ihe officer aulhori.scd !o .adininislcr 

an oalli. (1910) 4 Sin<l LR 88 (92). 

(2) An affidavil sworn in the Bar Libr- 
ary before a pleader who is also an Hono- 
rary Magistrate is not admissible under 
this section. (1910) 5 Ind Cas 537 (538) 
(Cal). 


(3) A Village Munsif under the Madrai 
Village Courts Act (1888) is a Court with 
in the meaning of this clause. (1904) 21 
Mad 223 (227) (DB). 

(4) Affidayit sworn before District Clerk 
of Court describing himself as officer foi 
administering oaths on affidayils. Held the 
District Clerk of Court was commissionci 
of Oaths and alTidavit complied with 
provisions of R. 94A of Conduct of Elec- 
tion Rules. AIR 1900 SC 430 (439) : (1900) 
1 SCR 478. (AIR 1964 Madh Pra 273 Re- 
versed; AIR 1905 Madh Pra 15 (DB). Ovep- 
riiled.) 

(5) Affidavits sworn in before a Notary 
Public in U. S. A., certified under seal of 
^ountv clerk and clerk of Supreme Court, 
New York and forwarded under certificate 
of Consular General of India in New York 
wore hold ns aulhcntic and admissible. 
^IR 1907 Cal 636 (639): 71 Cal WN 4.30. 

^ 2. ClaiLsc (b). — (I) Rules under R. 13 of 
General Rules and Circular Orders (Civil), 
N ol, 1 (Patna Iligli Court) — Rule empow- 
ering .Seristadnrs to act os ex-officio Com- 
missioners of affidavits in matters arising 
withm jurisdiction of respective Courts in 
winch they arc employed — 'Court' in rule 
means Court as constituted by S. 3 of Bcn- 

51* — Seristadnr of one 

Court can art a.s Commissioner of 

® Miinsif's Court. AIR 

1947 Pat 54 (56): 25 Pal 273 (DB). 


(2) Oaths Commissioners appointed 
under S. 139 C. P. Code arc not authoris- 
ed to a<lministers oaths and afTirmations 
other than those required under C. P. 
Code or to do any other judicial act. AIR 
1966 Puni 528 (529) : 1966 Cri LJ 1479 : 
ILR (1967) 1 Puni 604. 

(3) This section prescribes by whom 
oaths are to be administered, not how affi- 
davits may be swiirn. Rule 1 of Chapter 16 
of Companies Tribunal Regulations 1904 
conlemplales that affidavits may be sworn 
before a Court as also before an authority 
other than a Court. This aiitliority is not 
necessarily the officer contemplated in Sec- 
tion 139 of C. P. C. (1908) 72 Cal WN 594: 
(1908) 2 Com LJ 131 (DB). 

(4) A notary public is not a person 
eompetenl to administer the oath to a 
deponent who is affirming affidavit under 
this section. AIR 1908 Cal 388 (.390): 70 
Cal WN 8,52 * AIR 1967 Cal 636 (0.37) : 71 
Cal WN 430. 

(5) Declaration before a notary public 
is entirely different from a solemn affirma- 
tion on which alone an affidavit can be 
made. AIR 1968 Cal 388 (.390) : 70 Cal WN 
852. 

3. Officer appolnicd by any other Court. 
— (I) Under cl. (c), in Bihar the District 
Judges are vested with power to appoint 
Commissioners to .administer oaths on 
affidavits and such a Commissioner ap- 
pointed by the District Judge, as is re- 
ferred to ill R. 15 of the General Rules 
and Circular Orders (Civil, Vol. I, Patna 
High Court), will have general powers to 
administer oaths in matters arising with- 
in the district. AIR 1947 Pal 54 (50): 

‘25 Pat 273 (DB). 
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141. MisceUaneous proceedings. — The procedure provided in this Code in 

regard to suits shall be followed, as far as it can be made applicable, in aU pro- 
ceedings m any Court of civil jurisdiction. . , u an 

1925.^/®*^’ S' S8S- Succession Act, 


SECTOIN 141 — SYNOPSIS 


1. To Ti'liat proceedings section applies. 

1-A. Proceedings arising under Civil 

P. C. 

1-B. Proceedings arising under other 

Acts. 

2. Proceedings for restitution. 

3. Letters Patent appeal. 

4. "Court of civil Jurisdiction.*' 

5. "Procedure provided In this Code." 

6. "In regard to suits." 

7. "As far as It can be made applt* 

cable." 

1. To what proceedings section applies. 

— (1) Section 141 is intended to apply 

only to proceedings which the original 
matters in the nature of suits. AIR 1957 
Cal 688 (691) * AIR 1958 Pat 308 (309): 
1958 Cri L Jour 796 (DB). ((1895) 17 

AU 106: 22 Ind App 44 (PC), Foil.) 

AIR 1967 Cal 390 (393). 

(2) Suit is distinct from proceedings. 
AIR 1967 Cal 390 (393). 

(3) Inquiry by Civil Court — Procedure 

— Applicability of Section 141, C. P. Code 

— District Judge has power to transfer 
reference from one civil Court to another. 
(1968) 34 Cut LT 43 (44). 

(4) A notice in an application for a 
final decree is imperative in view of the 
provisions of Section 141. It is not there- 
fore necessary that it should be provided 
in the Code, when an application is pro- 
vided to be made, that notice should go 
to the defendant. If no notice is taken 
before passing the final decree the 
defendant can get the final decree set 
aside by applying under O. 9, R. 13, Civil 
P. C. AIR 1964 Tripura 60 (62). 

(5) Under Sections 141, 21, 57, O. 21 
the Courts have to issue summonses 
warrants, notices, attachment warrants 
etc. The court has discretion to fix dates 
for the return of these processes and 
Nazir should carry out the services of 
these processes and not interfere with 
them. AIR 1962 Manipur 24 (26). 

(6) Though Section 141 uses the ex- 
pression far as possible it docs not 
mean that while dealing under Section 146 
the Court should have pecuniary jurisdic- 
lion in relation to properly in dispute. AIR 
1969 Assam 81 (84) : 1969 Cri LJ 854. 

1-A. proceedings arising under Civil P. G. 

(1) Section 141 does not apply to any 

proceedings in execution. AIR 1955 All 353 
(359) : ILR (1955) 1 All 500 (FB) ** AIR 
1958 Andh Pra 679 (680) (DB). (Dispute 
arising in execution cannot be referred to 
arhilrnlion.) *♦ AIR 1955 Nag 305 (306) : 
ILR (1956) Nng 390 (DB) •* AIR 1937 Bom 
111 (112) : ILR (1937) Bom 144 *• AIR 
1931 Sind 97 (98) : 25 Sind LR 475 (FB). 
(Order 9, R. 9 docs not apply.) AIR 


1925 Cal 510 (511) (DB). (Application 

under 0. 21, R. 90 — Dissenting from AIR 

1916 Cal 613; AIR 1916 Cal 221 and AIR 

1917 Cal 548 and following AIR 1919 Pat 
192 (FB).) ** AIR 1919 Pat 192 (193) : 4 
Pat LJ 135 (FB). (Proceedings under O. 21, 
R. 90.) **AIR 1929 Mad 757 (762): 62 Mad 
899 (FB). (Proceedings under 0. 21, Rules 
97 and 100.) 

(2) Proceedings under O. 21, Buies 80, 
90, 91, 97 and 100 are proceedings in execu- 
tion, and S. 141 cannot be applied thereto. 
AIR 1914 Cal 126 (127) : 41 Cal 1 (DB). 
(Order 21, Rules 100 and 101.) ♦* AIR 1926 
Cal 773 (777) : 53 Cal 679 (DB). (Order 21, 
R. 90— AIR 1916 Cal 221: 12 Cal L Jour 
6 and AIR 1919 Cal 50 : 45 Cal 950 held 
wrongly decided.) •* AIR 1929 Mad 757 
(762): 52 Mad 899 (FB) •» AIR 1919 Pat 
192 (193) : 4 Pat L Jour 135 (FB). (Im- 
pliedly Overruling AIR 1918 Pat 486 : 3 
Pat L Jour 250.) 

[See however AIR 1941 Cal 559 (560).] 

[But see AIR 1923 Pat 239 (241) : 2 Pat 
372 (DB) *• AIR 1920 Oudh 177 (178): 
23 Oudh Cas 349.] 

(3) Section 141 applies to all matters 
not being proceedings in execution. Ac- 
cordingly where an application to restore 
a suit dismissed for default is itself dis- 
missed for default, an application will lie 
under O. 9, R. 9 to restore the application, 
by virtue of S. 141 independent of the 
question whether it is an original matter 
or not. AIR 1953 Madh B 272 (272) •* AIR 
1941 All 101 (105, 108) : ILR (1941) Ail 

193 (FB) •• (1911) 7 Nag LR 32 (32) •* 

AIR 1920 Lah 304 (304): 1 Lah 339 ••AIR 

1931 Mad 795 (796, 797) •• AIR 1966 Andh 

Pra 263 (265): (1964) 2 Andh WR 315 •• 
AIR 1961 Manipur 35 (36). 

[But see AIR 1921 Bom 463 (463) (SB) 

♦♦ AIR 1927 Cal 534 (535): 54 Cal 405 (DB)** 
AIR 1968 Bom 250 (253) : 69 Bom LR 629 
(DB). (AIR 1927 Cal 534 and AIR 1958 
Pal 107 & AIR 1966 Ori 24 and AIR 1962 
Madh Pra 64 and AIR 1932 Nag 101, Foil.; 
AIR 1959 Pal 121 (FB) and AIR 1966 Andh 
Pra 263 and AIR 1917 Cal 548 (1), Not 
foil. AIR 1923 Bom 386 and AIR 1065 
SC 1144 and AIR 1964 SC 923, Dist.) ** 
AIR 1962 Madh Pra 308 (309): 1962 

MPLJ 317 *• AIR 1962 Madh Pra 64 
(65): 1961 MPLJ 1145 (DB) ** AIR 1962 
Rai 107 (108): 1961 Ra| LW 218. (Sec- 
tion 151 can however be invoked in 
appropriate cases.) 

(4) Dismissal of revision for default of 
appearance — Restoration — Proceedings 
in revision being proceedings in Court of 
civil jurisdiction within the meaning of 
this section, O. 9 can be invoked both for 
dismissal as well as for restoration. AIR 
1967 J and K 93 (91): 1967 Kash LJ 220. 
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Secllon 141 — Note l.A (coold.) 

(AIR 1943 Mad 260 and AIR 1945 Mad 
103, Dissented. 

(6) Applicability • — Provisions of 0. 9 
apply to suits and proceedings in nature 
of suits and not to execution proceedings. 
They cannot be made applicable to an ap- 
plication under S. 47 which is a proceed- 
ing in execution even with the aid of Sec- 
tion 141. AIR 1961 Raj 59 (02): 1961 Raj 
LW 506. 

(6) An appeal is a substantive right and 
not a mere matter of procedure and unless 
it is conferred by O. 43. Civil P. C., it can- 
not be inferred by implication from Sec- 
tion 141. No appeal therefore, lies from 
the order dismissing for default an applica- 
tion under O. 9, R. 13. AIR 1961 All 561 
(562, 503). (AIR 1937 Oudh 344, Not 
followed.) 

(7) Though proceedings for restitution 
arc not proceedings in execution, they are 
not original proceedings and so this sec- 
tion does not apply to them. AIR 1942 All 
85 (88) : ILR (1941) All 807 (DB). 

(8) Section 141 applies to proceedings in 
revision before the High Court. AIR 1953 
Madh B 272 (272) •* 1907 Pun Re No. 97, 
p. 455 (457). (Order 9, R. 9 applies.) 
(1892) 16 Bom 550 (551) (DB) •• (1891) 
13 All 533 (537) ** (’07) 17 Mad L Jour 
62 (63). (Memo of cross- obicctions can be 
filed.) 


[Sec however AIR 1942 Mad 657 (658).] 
[But see AIR 1953 Raj 169 (169) : ILR 
(1953) 3 Raj 175 (FB) AIR 1958 Punj 
171 (172) : ILR (1958) Punj 886. (Order 
22 docs not apply.) *• AIR 1953 Raj 69 
(70): ILR (1952) 2 Raj 611 (DB). (Order 
22 not applicable.) ** AIR 1951 Him Pra 
60 (61). (Order 23 docs not apply.) *• AIR 
1949 Lah 186 (188, 191): Pak LR (1948) 
Lah 22.5 (FB). (Order 22, R. 3 is not appli- 
cable.) •• AIR 1946 Bom 201 (202) : ILR 
(1945) Bom 905.] 


(9) Section 141 applies to application 
sue in forma pauperis. AIR 1954 Sau ( 
(66) •• AIR 1958 Punj 52 (54) : ILR (195 
Punj 1555. (Order 7, Rule 10 applies.) ' 

oi? 162 (165) : ILR (1949) Mi 

333 •* AIR 1933 Mad 5 (5, 6). 

[But sec AIR 1950 Pal 309 (310) 

Pat 381 (DB) *• AIR 1967 Pat 
(322)«J 


^ (10) Section 141 applies to proceeding 
m dealing with an application under Orde 

Punjab 30 

(304) (DB). 

(lOA) Application before High Cour 

under Section 24, Civil P. C. for transfe 

of suit to^ itself and retransfer to sub 

ordinate Court. Section 141 oDDlies AH 
1049 Mad 283 (285). All 


to under Order 21, Ru 

not apply. AIR 19; 
All 378 (380) ; .58 All 797 (DB). 

(12) Application for making a prelim 
nary decree final — Section 141 does m 
opplv. AIR 1949 Pal 68 (68). 

(13) Proceeding in execution can be r< 
yiewed under O. 47, R. I by force of T 


own language and not by virtue of Sec- 
tion 141. (1898) 2Cal \VN 006 (607) (DB). 

(I4j The provisions of O. 26. R. 4 are 
not applicable to execution pr<jccedings 
and have not been made so by S. 141. Sec- 
tion 141 is not applicable to execution pro- 
ceedings in so far as O. 26, R. 4 relates to 
the issue of a commission for examination 
of witnesses. AIR 1964 Pal 147 (149). 

(.AIR 1939 Mad 578, Followed.) 

(15) Order 2, R. 2(1) does not apply to 
execution proceedings because the proceed- 
ings contemplated under Section 141, C. P. 
Code do not include execution proceedings, 
AIR 1966 Rai 258 (260, 261) : 1966 Rai LW 
201 . 

(16) An application to set aside a sale 
is a proceeding in execution and Section 
141 will not apply, which applies only to 
original proceedings. AIR 1962 SC 1880 
(1893) : (1965) 2 SCR 499 ** (1966) 70 Cal 
\VN 949 (959) (DB). 

(17) Section 15 read with Secllon 141 
not applicable to execution proceedings — 
Transfer of decree to District Court for 
execution •— District Court itself can exe- 
cute decree — Need not transfer it to sub- 
ordinate Court. AIR 1963 Manipur 45 (46). 

(18) If the irregularity has not affected 
the merits of the case the appellate Court 
is precluded from interfering in view of 
Sections 99 and 141 wlien an objection 
was not raised at the appropriate stage. 
AIR 1959 Mys 99 (99) : 36 Mys LJ 865 


l.-B. Proceedings arising under other 
Acts. — - (1) Proceedings for the grant or 
revocation of probate or letters of 
administration — Section 141 applies. AIR 
1944 Cal 385 (386) (DB)** (1894) 18 

Bom 237 (238). (Probate may be obtained 
in forma pauperis.) ** AIR 1943 Cal 19 
(20): ILR (1942) 2 Cal 194. (Section 10. 
C. P. C. applies to application for letters 
of administration.) 

(^) Section 141 applies to proceedings 
under the Guardians and Wards Act, 
1890. Madh BLJ 19.54 HCR 1144 (1147) 
*• AIR 1947 Lah 409 (409)** AIR 1940 
Nag 203 (205): ILR (1942) Nag 45 •* 
AIR 1961 Punj 17 (18): 63 Punj LR 615. 


(3) Ex parte order pas.scd under Sec- 
tion 25, Guardians and Wards Act 

Application to set aside such order under 
Order 9, Rule 13 is governed by S. 141. 
AIR 1966 All 105 (106). 


(4) Section 141 apT>Iics to proceedings 
under the Companies Act. AIR 1950 East 

1958 2K Com Cas 68 (70) 

(^P«n0^**^AIK lu.Ui All 826 (829): 58 

(5) Where a creditor submits a petition 
under Section 238 Companies Act and 
later on dies, the procedure prescribed 
under Order 22, Rule 3 would be appli- 
cable by virtue of Section 141. AIR 1903 
Madh Pra 120 (121): 1963 Jab LJ 82. 

(6) Section 141 applies to application 
to a District Judge for sanction to lease 
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wakf properties. AIR 1924 Cal 327 (328) 

(DB). 

(7) Section 141 applies to reference to 
the Court under the Land Acquisition 
Act, 1894. (1889) 16 Cal 31 (32) (DB) ** 
(1905) 2 Cal L Jour 359 (368) (DB). 

(8) Proceedings to compel registration 
— Section 141 applies. (1877) 2 Cal 131 
(139) (PC). 

(9) Section 141 applies to proceeding 

under the Lunacy Act, 1912. ILR (1955) 

Andhra 620 (623) * AIR 1918 Cal 353 
(355) (DB). 

(10) Section 141 applies to proceeding 

under the Indian Divorce Act, 1869. 

(1882) 6 Bom 416 (434). 

(11) \ proceeding for a new trial 

under Section 38, Presidency Small Cause 
Courts Act — Section 141 does not apply. 
AIR 1951 Mad 672 (673). 

(12) Application to Civil Court for 

making complaint of an offence falling 
under Section 195 (1) (b) or (c), Crimi- 
nal P. C. is not a proceeding as con- 
templated by Section 141 — Order 9, 
Rule 9 does not apply by virtue of Sec- 
tion 141. AIR 1957 Andh Pra 898 (898). 

(13) A reference to Civil Court under 

Section 146 (1), Criminal P. C. is neither 
a suit nor a proceeding as contemplated 
by Section 141. AIR 1958 Pat 308 (309): 
1958 Cri L Jour 796 (DB) *♦ AIR 1965 
Andh Pra 17 (18): 1965 (I) Cri LJ 8: 

(1964) 2 Andh WR 129. (AIR 1914 PC 
20, Foil.; AIR 1961 Mad 247 and AIR 
1961 Mad 385, Not foil.) *♦ AIR 1961 
Raj 245 (247): 1961 (2) Cri LJ 693: 1960 
Rai LW 187. 

[But see AIR 1966 SC 1888 (1891); 

1966 Cri LJ 1514: 1966 Supp SCR 393. 

(Proceeding before Civil Court arising 
out of reference under Section 146 (1), 

Cr. P. Code — Proceeding is civil pro- 
ceeding as contemplated by Section 141, 
C. P. Code (Obiter).) ♦♦ AIR 1963 Mad 
338 (341): 1963 (2) Cri LJ 381: (1963) 1 
Mad LJ 263 (DB). (The observations in 
AIR 1961 Mad 384 that the provisions of 
Order 9 would be applicable to a refer- 
ence proceeding under S. I4G Criminal 
P. C. held to be not well founded and 
cannot be supported.)] 

(14) Section 141 of Civil P. C.. is not 
restricted in its applicability to original 
proceedings only but also applies lo a 
reference under Section 146, Criminal P. 

C Section 141. .speaks only of a proceed- 
ing It does not restrict itself lo a Civil 
proceeding. Therefore, il cannot be said 
that Scclion 141, should be confined to 
civil proceedings alone and not to refer- 
ences under S. 146 of Criminal P. C., 
Civil P. C., itself provides a saving 
clau.se in Section 4 (1). 

The reference under Section 146 of 
Criminal P. C., is also lo Court subordi- 
nate witliin meaning of Section 24 of 
Civil P. C., and not to a persona deslg- 
natn. Scclion 146 provides for a reference 


lo 'Civil Court of competent jurisdic 
lion.' Bui no such authority or Court 
has been created under the Code and 
therefore power under reference is lo be 
exercised only by an existing Court in 
the course of its ordinary jurisdiction. 
The Court to which reference is made 
under Section 146, is a Court subordinate 
within meaning of Section 24. AIR 1965 
All 446 (448, 449, 450): (1965) (2) Cri 
LJ .342: 1965 All LJ 12. (AIR 1941 All 
101 (FB) and AIR 1931 AM 29. Foil.; 
AIR 19.59 All 467, Held not good law 
in view of AIR 1941 All 101 (FB); AIR 
1927 Cal 634, Criticised.) 

(15) Apart from Section 141 some of 
tlie provisions of the Code may apply 
directly and of their own force to matters 
which do not come within the meaning 
of the word “proceedings.” AIR 1953 Raj 
201 (202): ILR (1953) 3 Raj 678 (DB) *• 
AIR 1952 Assam 93 (94): ILR (1952) 4 
Assam 141 (DB). 

(16) Contents of the plaint filed in 
Civil Court showing it to be an applica- 
tion under Section 12 of the U. P. Agri- 
culturists Relief Act (1934) — Application 
under that section not maintainable in 
Civil Judge^s Court — Provision of O. 7, 
Rule 10 applies to such application by 
virtue of Section 141 of the Code. 1964 
All LJ 70 (72).. 

(17) Institution of proceedings under 
Section 14 read with Section 17, Arbi- 
tration Act against Ruler of former 
Indian State — Not a suit — Section 86 
(1) by its own force or by reason of Scc- 
lion 141, Civil P. C., or Section 41 (a). 
Arbitration Act does not apply. AIR 1966 
SC 1798 (1801); (1965) 3 SCR 201. 

(18) Provisions of Order 30, Rules 3 
and 5 are applicable to notices under Sec- 
tion 14 (2), Arbitration Act, by virtue of 
provisions of Section 141, C. P. Code and 
Section 41, Arbitration Act. AIR 1968 
Bom 443 (445); 70 Bom LR 219. 

(19) Application under Section 4 of 
Bombay Agricultural Debtors Relief Act 
by deceased debtor can be continued by 
heirs — Under Section 141, such an ap- 
plication under Scclion 4 would be an 
original proceeding and procedure for 
suits would be applicable to such a pro- 
ceeding. AIR 1965 Gui 275 (277): (1964) 

5 Guj LR 988 (DB). 

(20) Code applies to proceedings under 
Orissa House Rent Control Act. (1965) 

31 Cut LT 798 (799): (1965) 7 OJD 269. 

(21) Proceedings under Section 48 of 
Bihar Hindu Religious Trusts Act 1930 
— They are of kind contemplated by Sec- 
tion 141. AIR 1969 Pat 118 (122): 1969 
BLJR 224 (DB). 

(22) Civil P, C., applies to ex parte de- 
cree obtained under Madras Act (VI of 
1949). (1960) 1 Andh WR 1 (3) (DB). 

(2,3) Grant of succession certificate 
Procedure — Provisions of Civil P. U* 
applicable. AIR 1964 Pal 272 (274): 1963 
BLJR 883. y . . . / 
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(24) Question to serve interrogatories 
arising on an interlocutory proceeding 
under Section 24 of Hindu Marriage Act 
(1955) — If Section 141 has no applica- 
tion to interlocutory proceedings in a 
suit Court can issue interrogatories in 
exercise of its inherent powers under Sec- 
tion 151. AIR 1967 Orissa 19 (22): 31 

Cut LT 294. 


(25) Judging from the view point of 
Section 141 a proceeding under S. 159 of 
the Kerala Agriculturists Debt Relief Act 
(31 of 1958) is an original proceeding in 
a Court of Civil {urisdiction. 1966 Ker 
LT 947: 1967 Ker LJ 23 (DB). 

(26) The Jagirdas Debt Settlement 

Board under Hyderabad Act (12 of 1952) 
is not a Court of Civil jurisdiction and 
hence Order 22, Rules 3 and 4 would 
not apply to proceeding before it by 
virtue of Section 141. (1963) 1 Andh 

WR 95 (DB). 

(27) Application under Kerala Act 1 of 
1964 for flxation of fair rent dismissed 
in default can be restored under R. 99 
of Kerala Land Reforms (Tenancy) Rules 
(1964) but not under Section 141 read 
with Order 9 of Civil P. C. AIR 1967 Ker 
287 (288): 1967 Ker LT 317 (FB). (1966 
Ker LJ 819 and 1967 Ker LT 95 and OP 
2245 of 1962 (Ker), OVERRULED.) 

(28) Application for restoration of 
holding by tenant under Section 5 (2) of 
Malabar Tenancy (Amendment) Act (22 
of 1956) is in the nature of an original 
application — Section docs not corn- 
template reopening of suit — Matter has 
to be decided on material on record but 
applying the new law. ILR (1961) 2 Ker 
62 (66). 


(29) Application for stay of execution 
of decree under Section 3 (1) of M. P. 
Act (5 of 1956) — Proceedings are not 
an execution proceeding — Dismissal of 
application for default — Order 9. Civil 
P. C. applies — Dismissal of restoration 
application — Remedy lies by way of 
appeal and not by fresh application. AIR 
1964 Bom 232 (234): 65 Bom LR 417. 


(30) Tribunal appointed under S. 5t) 
of West Bengal Estates Acquisition Acl 
(1 of 1954) has been conferred powers of 
Civil Court for the purpose of dealing 
under Section 44 of the Act. Assuming 
that provisions of Section 141 Civil P C 
would be applicable yet Order 39 Rr. i 
and 2 would be applicable only if fads 
and circumstances of the case so permit 
AIR 1959 Cal 386 (387): 63 Cal WN 354 
(DB). 

(31) Application under Section 18 Land 
Acquisition Act (1894) is deemed to be 

riJiV “ 's a Court of 

ii* riviV Pr.ocedure laid down 

S if; 9; virtue of 

Section 141. ILR (1963) 2 Punj 442 (DB). 

P '*"‘*®*‘ Section 11 C. 

1 . lenders Act — Section 141 an* 

VHe.s. AIR 1948 Nag 350 (361). ^ 


(33) Proceedings under Madras Agri- 
culturists Relief Act — Section 141 ap- 
plies. AIR 1947 Mad 377 (378) (DHi. 

2. Proceedings for restllulion. — (1) 

Section 141 docs not apply to pr^woedings 
for restitution as they are not original 
proceedings. AIR 1953 Nag 1.53 (154); 

ILR (1953) Nag 649 •• AIR 1942 All 85 
(88): ILR (1941) All 807 (DB). 

(2) Seclion 141 does not make Sec- 
tion 144 of the Code applicable to execu- 
tion proceedings. AIR 1915 Cal ,530 (531) 
(DB). 

3. Letters Patent appeal. — (1) Letters 
Patent appeals arc not original proceed- 
ings of the kind contemplated bv Sec- 
tion 141. (1904) 27 Mad 121 (123). 

(2) The provisions of the Code may 
be followed in Letters Patent appeals by 
virtue of Section 117. AIR 1917 Cal 626 
(626): 43 Cal 243 (SB) •• AIR 1921 PC 
80 (82); 48 Cal 481: 48 Ind App 76. 

4. “Court of civil Jurisdiction." — ( 1 ) 
A proceeding under the Lunacy Act, 1912. 
being a proceeding in a Court of civil 
jurisdiction, the provisions of the Code 
as to verification of pleadings or the ap- 
pointment of a receiver apply to such a 
proceeding. AIR 1918 Cal 353 (355) (DB). 
(Verification of pleadings.) •• ILR (1955) 
Andh 620 (623). (Appointment of recei- 
ver.) 

(2) A proceeding under Section 235, 

Companies Acl, 1913, is a proceeding in 
a Court of civil jurisdiction. (1953) 23 

Com Cas 474 (479) (Bom). 

(3) Disciplinary proceedings under the 
Legal Practitioner’s Act are “proceedings 
in a Court of civil jurisdiction." (1903) 
26 Mad 596 (597) (DB) ♦♦ AIR 1919 Cal 
474 (475) (DB). (Distinguishing 6 Ind 
C-as 327 (Cal).) •* (1900) 27 Cal 1023 
(1033) (DB). 

[But see AIR 1916 Pat 115 (116): 1 

Pat L Jour 576 (DB).] 

(4) An application under Article 226 

of the Constitution of India is a proceed- 
ing in a Court of civil jurisdiction. AIR 
1958 Andh Pra 16 (17, 19): ILR (1957) 
Andh Pra 678. (Orders 1 and 2 apply by 
virtue of Section I4I — AIR 1953 Mad 
39 and AIR 1962 SC 64, Foil.) •* AIR 
1968 Guj 202 (206): 8 Guj LR 793 (DB). 
(Observalions of Raju J. in AIR 1962 Gui 
21 Dissented.) •• AIR 1967 All 334 (335): 
1967 All LJ 232 (DB) •* AIR 1967 Cal 
275 (281): ILR (1966) 1 Cal 14 (DB) *• 
(1965) 67 Punj LR 576 (577) •• AIR 

1963 Punj 510 (513): 65 Pun LR 599 
(DB). 

[But sec AIR 1968 Punj 300 (362): 69 
Pun LR 101.3. (The Court will, however, 
apply the principles as distinguished from 
the technical provisions of Order 22, 
Rules 3 and 4, relating to substitution in 
appropriate cases in the exercise of its 
discretion on the ground of justice, 
equity and good conscience. AIR 1958 
Andh Pra 10. DISSENTED.) •• AIR 1908 
Rai 20 (22): 1907 Raj LW 144 (DB). (The 
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provisions contained in Civil P. C. will 
not be attracted to Special Jurisdiction of 
issuing writs.) ** AIR 1965 All 617 
(518): 1905 All LJ 308 (DB). (Provisions 
of Civil P. C., do not govern proceeding 
under Article 226 — One petition foi 
certiorari for quashing four distinct 
orders made by taxing authority undei 
U. P. Sales-tax Act and Central Sales-tax 
Act — Petition is not maintainable.! *♦ 
AIR 1959 Mad 137 (141): (1959) 1 Mad 

LJ 53 (DB). (Order 1 does not apply.) 

[But see AIR 1957 Cal 702 (709). 

(Order 27-A does not apply.)] 

(5) Proceedings under Section 195 of 
the Criminal Procedure Code for sanction 
to i>ro.sccute are not civil proceedings al- 
though they may be before the Judge of 
a civil Court. (1907) 30 Mad 311 (313) 

(DB). 


(6) Debt Relief Courts imder the Cen- 
tral Provinces and Bcrar Relief of In- 
debtedness Act are not civil Courts. They 
are special tribunals created ad hoc foi 
the special purpose of the Act. AIR 1942 
Nag 8 (11): ILR (1941) Nag 588 (DB). 

(7) Custodian of evacuee property is 
not a Court although proceedings held by 
him are of a quasi-judicial nature. There- 
fore Section 141 does not apply. AIR 
1953 SC 298 (302): 1953 SCR 691. 

(8) By reason of Section 25, Displaced 

Persons (Debts Adjustment) Act, 1951, 
Section 141, Civil P. C., has been made 
applicable not only to proceedings in any 
Court but also to proceeding before the 
tribunal. Therefore, Order 30 of the Code 
would apply to proceeding before the 
tribunal AIR 1954 Bom 423 (425): ILR 
(19.54) Bom 739 ♦* AIR 1962 Punj 239 
(242): ILR (1962) 1 Pun} 190 (FB). 

(Provisions of O. 9. Rr. 8 and 9. Civil P. 
C applv to application under Section 10.) 
'■** AIR’ 1960 Punj (172): 61 Pun LR 910 

(DB). 

(9) Section 16 and Sch. B, Rent Con- 

trol Act, 1950 specifically provide that 
the Chief Judge or any other judge of 
the Calcutta Court of Small Causes shall 
function as a court i.e., as a court of 
civil judicature. Hence the procedure be- 
fore the judge trying a suit under Sec- 
tion 16 will be governed by Civil F. C. 
Accordingly Order 9, Rule 13 is appli- 
cable and an order rejecting an applica- 
tion under Order 9, Rule 13 is appeal- 
able AIR 1964 Cal 347 (352): 1964 (2) 

Cri LJ 151 (DB). 

(10) Compensation officer under Hima- 
chal Pradesh Act 15 of 19.54 is not a 
‘■Court". AIR 1966 Him Pra 36 (39). 

(11) Commission under J. and K. Com- 
mission of Enquiry Act (32 of 1962), is 
not Civil Court. AIR 1965 J and K 75 
(76): 1965 (2) Cri LJ 212; 1965 Kash LJ 

160. 

(12) Jagir Commissioner under Rajas- 
than Act VI of 1952, is not a Court — 
Provisions of Evidence Act and Civil P. 


C. are not attracted. 1964 R^ LW * 83 

(89) (DB). 

(13) Consolidation authorities under 
U. P. Act 5 of 1954 are not courts of civil 
jurisdiction — Section 141, Civil P. C. 
not attracted. AIR 1067 All 602 (592) { 
1967 All LJ 471. 

5. "Procedure provided In this Code.'* 
— (1) Section 141 deals with procedure 
and procedure alone. AIR 1950 East Punj 
111 (124): ILR (1949) East Punj 421 
(FB) *♦ AIR 1942 Nag 8 (11): ILR (1941) 
Nag 588 (DB). 


(2) A right of appeal cannot be claim- 

ed merely on the strength of Section 141. 
AIR 1950 East Punj 111 (124): ILR 

(1949) East Punj 421 (FB) AIR 1953 
Nag 153 (154): ILR (1963) Nag 649 *• 
AIR 1948 Cal 77 (77) (1904) 27 Mad 604 

(508) (DB) ** (1886) 10 Bom 433 (434) 
(DB). 

(3) Section 141 does not confer a right 
to refer to arbitration, a right to a re- 
view or a right to proceed by way of 
execution against a surety who is not a 
party to the proceedings, on the analogy 
of Section 145 of the Code. AIR 1950 
East Punj 111 (124): ILR (1949) East 
Punj 421 (FB) •• AIR 1967 AU 67 (70) 
(DB). (Review.) AIR 1957 Manipur 39 
(40). (Power of review cannot be invoked 
in cases of order under Article 226 of 
the Constitution.) 

(4) The remedy under Order 9, Rule 9 
is not a matter of procedure and a peti- 
tion under Section 73 of the Madras 
Village Courts Act (I of 1889) dismissed 
for default cannot be restored under 
Order 9, Rule 9. AIR 1945 Mad 107 (108). 

(5) Section 141 does not confer on 
any Court the power of making a refer- 
ence to the High Court under Order 46, 
Rule 1 in any case not coming strictly 
within the purview of that rule. AIR 
1950 East Punj 111 (124); iLR (1949) 
East Punj 421 (FB) AIR 1942 Nag 8 
(II): ILR (1941) Nag 688 (DB) •* (1911) 

36 Mad 16 (17) (DB). 

(6) Order of District Judge on an 
application under Section 33, Insurance 
Act — Order can be revised under Sec- 
tion 115 bv virtue of Section 141. AIR 
1942 Lah 267 (268): ILR (1943) Lah 601. 

(7) The provisions contained in Sec- 
tion 90, Order 14, Rule 6 and Order 30, 
Rules 1 to 5 are not purely matters of 
procedure they being provisions which 
deal with the powers of Civil Courts to 
deal with matters that come up before 
them. AIR 1950 East Punj 111 (124): ILR 
(1949) East Pun} 421 (FB). 

(8) Sections 10 and 11, Order 23, R. 1 
and Order 39, Rule 1 of the Code are 
rules of procedure and may, therefore 
be applied to "proceedings" within ths 
meaning of Section 141. AIR 1943 Cal 19 
(20): ILR (1942) 2 Cal 194. (S. 10.) ** 
AIR 1922 Sind 6 (8) : 16 Sind LR 
79. (S. 11.) *• (’42) AIR 1942 Bom 57 
(58): ILR (1942) Bom 94 (DB). (0. 29> 
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142. Orders and notices to be in writing. — All orders and notices served on 
or given to any person under the provisions of this Code shall be in writing. 
[1882. S. 94.] 


143. Postage. — Postage, where chaigeable on a notice, summons or letter 
issued under this Code and foiAvarded by post, and tlie fee for registering the same, 
shall be paid within a time to be fixed before the communication is made: 


Provided that the “[ t>[State] Government] may remit such postage, or fee, or 
both, or may prescribe a scale of court-fees to be levied in lieu thereof. 

[1882. 1877. S. 95.] 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order 

1937, for “Local Government". (1-4-1937.) 

[b] Substituted for '‘Provincial'* by A.L.O. 1950. (26-1-1950.) 


144. Application for restitution.— (1) Where and in so far as a decree ^[or 
an order] is varied or reversed, the Court of first instance shall, on the application 
of any party entitled to any benefit by way of restitution or otherwise, cause such 
restitntion to be made as will, so far as may be. place the parties in 'the position 
winch they would have occupied but for such decree “[or order] or such part 
thereof as has been varied or reversed; and. for this purpose, the Court may make 


Section 141 — Note 5 (coDld.f 

R. 1.) •• (1909) 3 Sind LR 128 (129). 

(0. 39. R. 1.) 

19) Compromises followinc awards by 
arbitrators — Award filed in Court — 
Parlies entering into compomise modify- 
ing its terms — Court has power to pass 
decree on award as modified by parties. 
AIR 1062 SC 003 (010): 1902 Supp (2) 

SCR 477. 

6. “In regard to suits," — (I) Proce- 
dure prescribed by Code in regard to ap- 
peals governs appeals arising out of mis- 
cellaneous proceedings and miscellaneous 
proceedings in the nature of appeals. AIR 
1028 Luh 488 (480). 


7. “As far os It can be made appllca- 
W*-'* ~ (1) Section 141 does not make 
the whole of the procedure in regard to 
suits applicable to proceedings under the 
section. Such procedure applies only as 
far as it can be made applicable. AIR 
1960 East PunI 111 (118, 124): ILR (1949) 
East Punj 421 (FB) •• AIR 1954 Bom 
121 (125): ILR (1964) Bom 79 (DB) •• 
AIR 1920 Cal 743 (746) (DB) •• AIR 1935 
All 195 (197) •• AIR 1916 Mad 268 (271, 
272) (DB). 


(2) Appointment of a guardian canne 
be referred to arbitration because guai 
dianship is not a matter purely of pri 
*?*®.,^**^*’ All 137 (140) (DB 

47 Mad 45 


(3) A surety for a guardian cannot 1 

execution und. 

’ even tl 

guardian himself cannot be proceed! 

execution in that way AI 

(202) (DB). 

(4) Order 23. Rule 3 can be appIU 

ProcecdiiiKs under Se 
non 235. Companies Act. AIR 1954 Poi 

[Vol. 2.] 3 A. M. 79 


121 (125): ILR (1954) Bom 79 (DB). 

(5) Where an e.xpress or special pro- 
cedure is provided for a particular pro- 
ceeding. Section 141 cannot be applied 
so as to defeat the operation of such 
provisions. AIR 1953 Mad 236 (237) •• 
AIR 1953 Trav-Co 37 (39) (DB) •• AIR 
1950 Pat 309 (310): 29 Pal 381 (DB). 

Section 142 — Note 1 

( 1 ) The section requires that all orders 
under the Code should be in writing. 
Hence, the general practice in the moflu- 
sil Courts not to fonn^llv draw up iDt 6 r* 
loculory orders, e.g., order granting in- 
junction IS inconsistent with this section 
and should be abandoned. If a parly 
desires to appeal from an order which 
has not been drawn up, his proper course 
IS to ask the Judge to draw up the order 
and it is the duty of the Judge to com- 
ply with such request. An appeal filed 
against an order which is not formally 
drawn up cannot be entertained. AIR 
1944 Bom 24 (24) (DB). 

( 2 ) Provisions of this section are not 
applicable to a notice given under Sec- 
tjon 14 ( 2 ) of the Arbitration Act as Sec- 
tion 14 (2) does not prescribe for a notice 
in writing. 1901 Raj LW 521. 


SECTION 144 — SYNOPSIS 

1. Scope and object. 

2. The decree or order must have been 

varied or reversed. 


3. Modes of variation 



reversal. 


4. Effect of setting aside ex parte de- 
cree and passing the same deeree 
on the merits. 


6. Effeet of reversal of main deeree on 
dependent decrees. 

6. Who may apply for restitution. 

7. Persons not actually parties. 
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any orders, including orders for the refund of costs and for the payment of interest 

‘’.'""“Lr "• w»«r» 

(2) No suit shall be instituted for the purpose of obtaining any restitution or 
[1882 s" sS.r applicadon under sub-secdorS) 

[a] Code of Civil Procedure (Amendment) Act, 1950 (66 of 1956), 


OBJECTS AND REASONS 


Clause 144. — Sub-clause (2) has been 
added on the suggestion of the High Court. 
\Ve agree that the restitution which may 


^ on application under this clause 

should not be made the subject of a sena- 
rate suit."— S. C. R. 


STATE AMENDMENT 

Utlar Pradesh 

In Section 144, for sub-section (1), the following shall be substituted:— 

“(1) Where and in so far as a decree or an order is varied or reversed in 
apeal, revision or otherwise, the Court of first instance shall, on the application 
of any parly entitled to any benefit by way of restitution or otherwise, cause such 
rt^htution to be made, as will, so far as may be, place the parties in the position 
which they would have occupied but for such decree or order or such part thereof 
as has been varied or reversed; and, for this purpose, the Court may make any 
orders, including orders for the refund of costs and for the payment of interest, 
damages, compensation and mesne profits, which are properly const qucntial on 
such variation or reversal"— U. P. Act 24 of 1954, S. 2 and Sch., Item 5, entry 7 
(30-11-1954). 


Section 144 — Synopsis (contd.) 

8. Party not in possession. 

9. Right of auction purchaser to ap- 

ply for restitution. 

10. Against whom restitution can be 

granted. 

11. Auction-purchaser. 

12. Surety — Restitution against. 

13. Third persons — Restitution against. 

14. Trustee. 

15. Jurisdiction of Court to grant resti- 

tution — Presence of parlies. 

IQ. What Court can grant restitution. 

17. ^'Shali cause restitution to be made." 

18. "Place the parties In the position 

which they would have occupied 
but for such decree .... os has 
been varied or reversed." 

19. '*So far as may be." 

20. Mesne profits. 

21. Interest. 

22. Refund of compensation money in 

land acquisition cases. 

23* Possession of properly or money 
obtained otherwise than in execu- 
tion. 

24. Splitting up claim of resttiulton. 

25.. Security for restitution. 

20. Bar of suit. 

27. Nature of proceedings under the sec- 

tion. 

28. Appeal — Tena'blltty of, 

20. Inherent power of Court to grant 
resttiulton. 


30. Revenue Court. 

31. Rent ConfroUer. 

32. Revision. 

1. Scope and object. — (1) The doc- 
trine of restitution is based upon the 
principle that the acts of Courts should 
not be allowed to work injury on the 
suitors. AIR 1954 Pat 36 (37) (DB) •• 

ILR (1953) 2 Cal 385 (387) AIR 1966 
Kcr 225 (226): 1966 Ker LT 313 (DB) •• 
1966 All LJ 510 •• AIR 1964 Mad 404 
(406); 77 Mad LW 233 (DB) •• AIR 1900 
Mys 337 (338): 38 Mys LJ 922. 

(2) The doctrine of restitution contem- 
plates a case where property has been 
received by the decree-holder under his 
decree and the decree is subsequently 
wholly or partially reversed or varied in 
other proceedings. AIR 1932 All 239 (240) 
(DB) AIR 1932 Cal 29 (32): 58 Cal 1070 
(DB) •* AIR 1933 Lah 791 (792) •• AIR 
1939 All 66 (69): ILR (1939) All 103 (DB). 

(3) It is the duty of the Court to en- 
force the obligation on the parly who 
received the benefit of the erroneous judg- 
ment to make restitution to the other party 
for what he had lost unless it is shown 
that restitution would be clearly contrary 
to the real justice of the case. AIR 1963 
SC 136 (139); 1953 SCR 559: ILR (1953) 

2 All 367 •• (1900) 23 Mad 306 (310) 

DB) (1868) 9 Suth WR 402 (407) 

FB) ** AIR 1966 SC 948 (960): (1966) 3 
SCR 24 •• AIR 1969 Ker 31 (34) r 1968 
Ker LT 442 (DB) •• 1966 All U 610. 

(4) The doctrine of restitution canuol 
be applied in a case where it conflicts 
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with another rule of equity that a bona 
tide purchaser for value should not be 
allowed to sulTcr on account of the mis- 
takes or irregularities committed in a 
Court of law. AIR 1954 Pat 36 (37) (DB). 

(5) Section 144 does not confer any 

new substantive rights which a successful 
party did not possess under the general 
law. AIR 1951 Mad 804 (806) (DB) •• 

(1912) 16 Ind Cas 966 (966) (DB) (Cal). 

(6) Section 144 merely regulates the 
exercise of the rights and prescribes a 
convenient procedure therefor. AIR 1955 
Mad 173 (175. 176) •• AIR 1951 Mad 
804 (806) (DB) •• AIR 1940 Cal 260 
(203): ILR (1940) 1 Cal 486 (DB) •• AIR 
1928 All 293 (294): 50 All 767 (DB). 

(7) A person applying for restitution 
under this section by way of possession 
must base his claim for restitution upon 
the very same rights as existed on the 
{late on which he was dispossessed under 
the decree which is subsequently reversed. 
AIR 1956 All 663 (665) (DB). 

(8) The section is a salutary provision 

of laNv enacted with a view to shorten 
litigation and to afford speedy relief and 
should not. therefore, be narrowly con- 
strued. AIR 1948 All 252 (260): ILR 

(1948) All 62 (FB) AIR 1941 Mad 315 
(315): ILR (1941) Mad 498 •• (1912) 17 
Ind Cas 121 (122. 123) (DB) (Cal) 

AIR 1929 Cal 814 (815): 57 Cal 226 (DB). 

(9) In order that this section may ap- 
ply, three cunditioits are neces.sary to 
be sutisHcd — 

(a) the restitution sought must be in 

respect of the decree or order 
which had been varied or reversed. 
AIR 1941 PC 128 (129): 21 Pat 

243: ILR (1941) Kar PC 150 •• 
AIR 1958 Ker 84 (85) •• ILR 

(1961) 13 Assam 458 (461, 462). 

(b) The parly applying for restitution 
must be entitled to a benefit undei 
a reversing decree or order. (1909) 
31 All 364 (366) (DB) ** (1885) 8 
Mad 494 (495) (DB) ** (1894) 17 
Mad 82 (84) (DB). 

(c) The relief claimed must be pro 
perly consequential on the reversal 
or variation of the decree or order. 
AIR 1922 All 465 (467): 44 All 687 
DB) •• AIR 1925 Oudh 654 (656) 
DB) *• AIR 1936 Mad 634 (635) 
(DB). 

(10) Though the section is not exhaus- 
tive of the principle of restitution, where 
a ca.se does not fall within the slricl 
terms ol the section it is a matter of dis- 
cretion with the Court to grant or refuse 

i. Cal 544 (546) (DB) 

AIR 1946 All 329 (330). 

application for relief of resti- 
tution IS not an application for execu- 

R^ 763*^(767^^*^ 1 Law 

^®ction 144 is not made appHca- 
r lu ®**^culion proceedings bv S. 141 

the Code. AIR 1915 Cal 530 (531) 


(DB) ♦* AIR 1957 Punj 307 (309) •• 

(1965) 1 Law Rep 763 (765). 

(13) This section applies to suits under 
U. P. Tenancy Act (17 of 1939) by virtue 
Section 243 read with lists 1 and 2 of 
the second schedule of that Act. AIR 1956 
All 663 (604) (DB). 

(14) The fact that an application is 
not labelled as an application under Sec- 
tion 144 is immaterial, for, no amount of 
technicalities should be allowed to stand 
in the way of the Court in doing iustice 
to the parly aggrieved if he is so en- 
titled. Therefore an application made 
under Section 47 and O. 21, Rule 90 can 
be treated as an application under Sec- 
tion 144. 1957 BLJR 534 (536). 

(15) When a decree is e.xecuted through 

Court against a person during pendency 
of the appeal, then in case of variation 
or reversal of the decree by the superior 
Court he is entitled to restitution. AIR 
1964 Mys 117 (121): (1963) 2 Mys LJ 

421 (DB). 

(16) Suit by Municipal Board for res- 
training enforcement of restitution order 
against it on ground that ownership in 
property vested in it — Where a suit was 
not for restitution but for avoiding resti- 
tution, it was not barred by Section 144 
(2). AIR 1965 All 527 (532): 1965 All LJ 
432 (DB). 

(17) The provisions of Section 144 ap- 
ply upon reversal of an order made 
under .Article 226 of the Constitution. 
AIR 1967 All 272 (273): 1966 All LJ 628 

(DB). 

(18) Decree for possession of land 
again.st lessee — Possession taken — 
Manure heaped on land seized though 
decree silent about it — Proceedings by 
lessee for recovery of property (manure) 
do not fall under S. 47 — jNor are they 
covered by S. 144 — Seizure constitutes 
torts— Remedy is by suit. AIR 1965 All 527 
(532, 533); 1965 All LJ 432 (DB). 

(19) Act of Court should do no injury to 
any of the suitors. Here Court means 
any Court from the primary court upto 
the highest Court which finallv disposes 
of the case. (1871) LR 3 PC 465. 

(20) Question of restitution may arise 
even though the reversed decree is not 
executed and even though the relief sought 
in the restitution proceedings is not 
specifically claimed in the plaint. AIR 
1961 Madh Pra 200 (204); 1961 MPLJ 273. 

(21) Restitution is a matter of right 
whenever Section 144 is applicable. Dis- 
cretion of Court is only in regard to 
payment of interest etc. — Section how- 
ever is not intended to give belter posi- 
tion to party entitled to restitution. AIR 
1966 Ker 225 (227): 1966 Ker LT 313 
(DB). 

(22) Attachment of decree before ludg- 
ment — Execution of attached decree 
and collection of proceeds by attaching 
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creditor without obtaining any decree in 
suit in which attachment before judg- 
ment made — Refund of amount realised 
can be ordered under Section 151 — Sec- 
tion 144 does not apply. AIR 1963 Ker 
195 (197); 1963 Ker LT 1179. 


(23) Compensation payable under this 

section is what is payable to the person 
asking for restitution and not to the 
person from whom restitution is asked. 
AIR 1961 Mys 238 (240): 39 Mys LJ 

378. 

(24) Right to restitution of courts 
realised under a decree reversed by the 
appellate Court is not automatic. Restitu- 
tion in such case is a matter within 
the discretion of the Court. AIR 1964 
Ker 216 (217): 1963 Ker LT 344. 

(25) Restitution will not operate to dis- 
tinguish rights enacted by law which are 
not in consequence of the decree reversed. 
(1966) 70 Cal WN 1027 (1034). 

(26) There can be no stay of restitution 
on account of the pendency of a second 
appeal in a case where the appellant has 
got into possession in pursuance of erro- 
neous decree of the trial Court which is 
reversed in appeal. AIR 1962 Andh Pra 
525 (526): (1962) 1 Andh LT 396. (AIR 
1959 Bom 409 which is Reversed in appeal; 
AIR 1959 Bom 490, Foil.; AIR 1917 Mad 
185. Dist.) 


2. The decree or order must have been 
varied or reversed. — (1) Where the original 
decree or order stands good as against a 
party no restitution can be had by him 
under this section. AIR 1057 SC 677 (684): 
1957 SCR 775 AIR 1955 All 526 (527) : 
ILR (1956) 1 All 209 •• AIR 1944 Bom 264 
(265) AIR 1923 PC 167 (169) : 50 Ind 
App 301 : 46 Mad 895 •• (1865) 10 Moo 
Ind App 203 (211, 212) (PC). 

(2) Order for pre-emption in favour of 
A on basis of his status as a co-sharer ■ — 
As status as co-sharer negatived in another 
suit — Suit by A for refund of pre-emp- 
tion money from vendee — Held that so 
long as the pre-emption order stood, no 

question of refund of the 

money can arise. AIR 1956 Cal 241 (241) 


(DB 

‘ (3 The variation or reversal must have 
been by a Court of 

(’98) 20 All 237 (239, 240) (DB) •• AIR 
1937 All 232 (234). 

(4) The words ‘or an order have been 
inserted after the word decree by the 
Code of Civil Procedure (Amendment) Act, 

1956 (66 of 1956). The effect of the 

amendment is that the section would now 
aoolv even where an order has been varied 
o? reversed. AIR 1956 All 663 (664) (DB) 
Si (1966) 70 Col WN 1027 (1031). 

(6) This section does not in terms re- 
quire a decree by the Appellate Court to 
give the Court iurisdiction to grant restitu- 
tion. All that it requires is that a decree 
Is varied or reversed. AIR 1951 Pat 330 
(333). (DB). 


— 

(6) For purposes of S. 144 a decree is 
erroneous where it is varied or reversed. 
1962 All LJ 915 (917; 918) : 1962 All WR 
(HC) 365 (2). 

(7) Decisions, in proceedings under Sec- 
tion 47 are decrees as per cl. 2 of S. 2. 
Hence a decision of the High (iourt revers- 
ing such a decision can be treated as a 
decision reversing a decree and restitution 
under Section 144 (before amendment in 
1956) is possible. AIR 1965 All 527 (533) ; 
1965 All LJ 432 (DB). 

8. Modes of variation and reversal. — 

(1) This section contains no restriction as 
to the manner in which a decree should 
be varied or reversed and none can be 
legitimately read info it, except, of course, 
that it should be in “accordance with law.‘ 
AIR 1956 All 663 (664) (DB) •• AIR 1944 
Sind 233 (236) : ILR (1944) Kar 284 •• 
AIR 1919 Sind 79 (76) : 13 Sind LR 153 
(DB). 

(2) The operation of this section extends 

to all cases of variations and reversals, 
howsoever they may have been effected. 
AIR 1950 Trav-Co 48 (48, 49) (DB) •• AIR 
1948 All 252 (256. 260) : ILR (1948) All 62 
(FB) •• AIR 1943 Mad 248 (250): ILR 

(1943) Mad 411 (DB) ** AIR 1919 Bom 1 
(10) : 43 Bom 433 (FB) •* AIR 1966 Mys 
112 (113): (1965) 1 Mys LJ 786. (Ex parte 
decree Reversed under O. 9. R. 13.) ** 

(1966) 70 Cal WN 1027 (1031). 

(3) This section only applies where the 
decree is reversed or varied in appeal, re- 
vision or review and does not apply 
where the reversal or variation is conse- 
quent on a decree in a separate suit. AIR 
1937 Bom 173 (174) •• AIR 1931 Cal 42 
(43) (DB). 

[But sec AIR 1948 All 252 (255, 260) : 
ILR (1948) All 62 (FB). (AIR 1937 All 232 
OVERRULED.) AIR 1958 All 663 (664) 
(DB) •• AIR 1949 Pat 133 (136) : 27 Pat 
873 (FB). (AIR 1916 Pat 299 : 1 Pat L J 
43, OVERRULED.) AIR 1962 Madh Pra 
295 (296) : 1962 MPLJ S38.3 

(4) The section as amended by U. P. 
Act 24 of 1954, expressly provides that the 
section will apply where ‘a decree or order 
is varied or reversed in appeal, revision or 
otherwise. AIR 1956 All 663 (664) (DB). 

(5) This section does not apply to the 
case of a variation or reversal of a decree 
under a private compromise entered into 
between the parties, whether out of Court 
or in the course of an execution proceed- 
ing. AIR 1933 AU 743 (744) (DB). 

(6) Where a decree is varied by the ap- 
pellate Court this section will apply though 
such variation may be based on a compro- 
mise between the parties. (1940) 42 Pun 
LR 429 (431) (DB). 

(7) An order for costs made by the ex- 
ecuting Court in claim proceedings is not 
automatically set aside if the party against 
whom it is made subsequently success in 
the regular suit under O. 21, R. 63. The 
executing Court, therefore, has no power 
to grant a refund either under this section 
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or under S. 151 where costs have been re- 
covered. AIR 1943 Bom 129 (131, 132) : 
ILR (1943) Bom 171. 


[But see AIR 1943 Mad 248 (250) : ILR 
(1943) Mad 411 (DB).] 

(8) There is no question of any decree 
being varied or reversed by any Court 
within the meaning of S. 144 when an ex- 
ecution sale is set aside by reason of re- 
lief given to an agriculturist under S. 23 
of the .Madras Agriculturists' Relief Act, 
1938. AIR 1958 Ker 84 (84. 85). 


(9) The variation of a decree may be by 
the Court which passed the decree, as 
where it amends the decree because the 
ministerial staff of the Court has not been 
able to correctly mention in the decree the 
amount which has been decreed. 1957 
BLJR 534 (536). 

(10) Section provides for every case of 
reversal or variation including reversal by 
superior Court, by same Court in same 
proceedings or by different Court in dif- 
ferent proceedings, AIR 1968 Bom 57 (64): 
69 Bom LR 121. 

(11) Decree executed — Reversed in 
second appeal — (Reversing decree, whether 
wrong or even illegal is binding on parties 
unless set aside in manner prescribed by 
law — Defendants held entitled to restitu- 
tion. 1966 KLT 632 : 1966 Ker LJ 896. 

4. Effect of setting aside ex parte decree 
and passing the same decree on the merits. 
— (1) Where an ex parte decree is set 
aside the defendant is ipso facto entitled 
to the restitution of any property which 
has passed to the decree. holder in execu. 
tion of such decree. AIR 1954 Andhra 5 (6) 

AIR 1949 All 730 (732) : ILR (1949) All 
313 (DB) •• AIR 1947 Mad 64 (55) •• 
(1907) 6 Cal L Jour 92 (94) (DB). 

(2) Where an ex parte decree is set aside 
on the application of the defendant and a 
sale in execution thereof is also set aside 
consequent on the setting aside of the 
decree, the sale cannot be revived on the 
passing of the same decree on the merits. 
(1909) 3 Ind Cas 30 (31) (DB) (Cal). 

(3) The right to claim restitution is bas- 
ed on the existence or otherwise of a 
decree in favour of the applicant at the 
time of application for restitution; notwith- 
standing anything which happened subse- 
quently. Thus where a decree is set aside 
and case remanded for fresh disposal, judg- 
ment-debtor is entitled to restitution, 
though ultimately decree is passed against 
him. AIR 1966 SC 948 (950) : (1966) 3 
SCR 24. (AIR 1962 Orissa 11 (DB). RE- 
VERSED.j 


6. E)ffect of reversal af main decree on 
d^endent decrees.— (1) It is a general rule 
of law that upon a reversal of a judgment, 
order or decree all connected or dependent 
iudfpnents, orders or decrees fall with it. 

All 267 (269): ILR (1943) All 
5*0 (DB) •• AIR 1917 Cal 188 (191) (DB) 
•• AIR 1933 Pat 209 (209) (DB). 


(2) A obtains a preliminary decree for 
partition against B. Pending appeal by B 
therefrom, A obtains a final decree, execu- 
tes it and recovers money from B. The 
preliminary decree is then set aside by the 
Appellate Court. B is entitled to claim res- 
titution from A of the amount recovered 
from him. AIR 1918 Cal 457 (457) (DB) •• 
AIR 1931 All 655 (656) (DB). 

6. Who may apply for restitution. — (1) 
In order to entitle a person to apply under 
this section two conditions must be satis- 
fied: 

(a) He must be a party to the decree or 
order varied or reversed. AIR 1952 
Nag 275 (278) : ILR (1952) Nag 534 
(DB) AIR 1919 Cal 503 (504) 
(504) (DB) •• AIR 1929 Lah 657 
(658) *• AIR 1937 Bom 101 (103) : 
ILR (1937) Bom 150. 

(b) Me must have become ^‘entitled to 
any benefit by way of restitution or 
otherwise” under the reversing de- 
cree or order. AIR 1952 Nag 275 
(277) : ILR (1952) Nag 534 (DB) •• 
AIR 1925 Rang 215 (216) : 3 Rang 
251 (DB) •• AIR 1937 Bom 101 
(103) : ILR (1937) Bom 150. 

(2) Where the effect of the decree of 
the Appellate Court is to reverse that of 
the lower Court, the party against whom 
the lower Court’s erroneous decree has 
been enforced and who has lost possession 
of the property is entitled to apply for 
restitution. AIR 1935 Mad 476 (477) •• AIR 
1937 Bom 101 (103) : ILR (1937) Bom 150. 

(3) Restitution under Section 144 would 
not come as a matter of course on varia- 
tion or reversal of decree — Person ap- 
plying must also be entitled to any benefit 
by way of restitution. AIR 1961 Cal 70 
(74). 

(4) Restitution can be obtained only on 
application made for that purpose. AIR 
1961 Mys 238 (239) : 39 Mys LJ 378. 

7, Persons not actually parties. — (1) The 
party claiming restitution need not have 
been a party to the appeal in which the 
decree was varied or reversed. (1908) 12 
Cal WN 642 (643) (DB) •• AIR 1937 Bom 
101 (103) : ILR (1937) Bom 150. 

(2) The party claiming restitution must 
have been a party to the original decree 
so varied or reversed. AIR 1952 Nag 275 
(278): ILR (1952) Nag 534 (DB) •• AIR 
1919 Cal 503 (504) (DB). 

[But see AIR 1922 All 238 (238) : 44 
Ail 555 (DB).] 

(3) The appellate decree must have been 
in effect and substance in favour of a per- 
son who was a party to the origin^ decree. 
(1908) 18 Mad L Jour 39 (41) (DB) •• 
(1908) 12 Cal WN 642 (643) (DB) •• AIR 
1937 Bom 173 (174). 

(4) A decree is passed in favour of X 
against A, B and C based on a ground 
common to all the defendants. A appeals 
without impleading B and C as parlies and 
the decree la reversed under O. 41, R. 4 
in favour of all the defendants. B and C 
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though not parties to the appeal can claim 
restitution under this section of the pro- 
pertv that had been taken from them in 
execution of the decree which was reversed. 
(1900) 24 Mad 341 (344) (DB) *• AIR 1927 
All 182 (183) (DB) ** AIR 1937 Bom 101 
(103. 104) : ILR (1937) Bom 150. 

(5) The word "partv" will include his 
representative. AIR 1943 All 202 (203) : 
ILR (1943) All 312 (DB) AIR 1918 Pal 
306 (307) (DB) ** AIR 1932 All 239 (240) 
(DB) ♦* AIR 1924 Sind 101 (102) : 17 Sind 
LR 73 (DB). 


(6) The transferee of the appellate de- 
cree is entitled to apply under this section 
for restitution of what his transferor was 
entitled to claim. AIR 1941 Mad 480 (480) 
(DB) *• (1906) 33 Cal 857 (860) (DB) •* 
AIR 1918 Pat 306 (307) (DB). 


(7) The word ‘party’ includes any per- 
son who is entitled to any benefit by way 
of restitution or otherwise and includes 
any beneficiary under the final judgment 
be he in the technical sense a party or not 
in the suit or appeal. AIR 1966 Cal 637 
(640) (DB). 

8. Party nOt In possession. — (1) A party 
is not entitled under this section to the 
restitution of property which was not in 
his possession before suit. AIR 1924 Cal 
769 (771) : 51 Cal 324 (DB) •• AIR 1932 
Pat 317 (318) : 11 Pat 553 (DB) •• 1966 
All LJ 938 : ILR (1966) 2 All 566. (A pre- 
emptor or mortgagor in a usufructuary 
mortgage.) 

(2) Where the property in dispute is 
placed in the hands of the Receiver, the 
latter's possession will be on behalf of the 
rightful owner as ultimately found by the 
Court. Such owner, therefore, is entitled 
to the benefit of the section as soon as his 
title is established, where the Receivers 
possession has been disturbed in the mean- 
while under the reversed decree. AIR 1941 
Lah 343 (344) (DB) *• AIR 1940 Mad 850 
(870, 871) (DB) •* AIR 1928 Pat 260 (262, 
263) : 7 Pat 319 (DB) ** AIR 1931 Rang 
21 (22. 23) (DB). 


(3) Application under Sec. 144 is neces- 
sary only when the person succMsful in 
appeal has been dispossessed of certain 

property and he has^*® An 

success. 1966 All LJ 938 : ILR (1966) 2 A 

566 (DB). , . 

(4) The mere circumstance that plaintiff 
was in possession through her ^nants is 
not sufficient justification for dismissing 
her application under Section 144 for res- 
toration of possession to her. The appli- 
cation could have been treated as one for 
discharge of the receiver and constructive 
possession as at the initiation of the suit. 
(1967) 1 Andh WR 94. 

(6) Decree-holder obtaining possession in 
execution and evicting defendant’s tenants 
pecree for possession reversed in ap- 
peal. On application for restitution defen- 
dant is entitled to actual possession and 
not merely symbolic possession of the pre- 


mises although it was not in his occupation 
when he lost possession of it under the 
trial Court's decree. AIR 1961 Bom 288 
(290) : 63 Bom LR 163. 

9. Right of auction purchaser to apply 
lor resfifullon. — (1) Where an auction 
sale is set aside it is incumbent upon the 
Court to make the recovery of possession 
by the judgment-debtor conditional on his 
paying up to the purchaser the purchase 
money. AIR 1953 Punj 133 (133) •• AIR 
1922 PC 269 (271) : 49 Ind App 351 : 2 Pal 
10 . 

(2) Where no conditional order is pass- 
ed requiring the judgment-debtor to pay 
the purchase money to the purchaser be- 
fore recovering pos.scssion, the auction pur- 
chaser cannot apply under this section for 
the return of the purchase money. AIR 1922 
Mad 228 (229, 230) (DB) *• AIR 1925 Rang 
215 (216) : 3 Rang 251 (DB). 

(3) Where an auction .sale is set aside 
as a result of a decree passed in another 
suit to which the auction purchaser is a 
party he can claim restitution by way of 
refund of the purchase price from the de- 
cree-holder. AIR 1944 Sind 233 (236) : ILR 
(1944) Kar 284. 

(4) After a Court sale in execution of a 
decree is confirmed, the judgment-debtor 
was found to have no saleable interest 
in the property as a result of suit filed by 
third party. 

Held the auction purchaser being dispos- 
sessed, his remedy for recovery of his 
money is not by application . in execution 
or under Section 144 or 151 but by an in- 
dependent suit. AIR 1964 Raj 140 (146, 147); 
1964 Rai LW 178 (DB). (AIR 1961 Raj 193 
REVERSED on the ground of maintainabi- 
lity of suit to set aside the sale.) 

10. Against whom resflfutlon can be 
granted. — (1) A right to claim restitution 
may be enforced against a party or his re- 
presentative or assignee even if he is not a 
party to the appeal. AIR 1952 Assam 111 
(114) : ILR (1952) 4 Assam 247 •• AIR 
1942 Mad 472 (473) ; ILR (1942) Mad 949 
(DB) •• AIR 1924 Sind 101 (102) : 17 Sind 
LR 73 (DB) *• AIR 1938 Oudh 169 (170): 

14 Luck 106 (DB) •* (1965) 69 Cal WN 117 
(118). (S getting decree against N and 
evicting him and inducting H. Decree re- 
versed. H suing for injuncUon.) 

[But see AIR 1932 Rang 148 (150) : 10 
Rang 480 (DB) ** AIR 1930 All 415 (416) 
(DB).] 

(2) A mortgages to C certain property 
and then sues B, who is in possession 
thereof, in ejectment, and obtains a decree 
and gets deliver>’ of possession in execu- 
tion. Pending appeal by B, C sues on his 
mortgage, obtains a decree and purchases 
the property in execution of his decree 
and obtains po.ssession. A's decree is re- 
versed in appeal. B can claim restitution 
from C of the property taken from him* 
AIR 1923 Pat 371 (373) 2 Pat 277 (DB) 

•* AIR 1957 Bom 117 (119) (DB) *• AIR 
1982 Lah 527 (528, 529) *♦ AIR 1929 Cal 
590 (591) (DB). 
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(3) Restitution can be ordered under 
this section only against a party who has 
benefited under the reversed decree. AIR 
1936 Mad 634 (635) (DB). 

(4) Where a decree is assigned and the 
assignee realises the decretal amount, the 
right of restitution on the reversal of the 
decree arises not only against the assignee 
of the decree but also against the original 
decree-holder. AIR 1941 Mad 315 (316) : 
ILR (1941) Mad 498. 

(5) No question of defeasance of title of 
bona fide purchaser by restitution can 
arise when the decree-holder purchaser 
has sold and parted with the property to 
a bona fide stranger purchaser for value. 
AIR 1964 Mad 404 (406, 407, 411) : 77 Mad 
LW 233 (DB). (AIR 1963 Mad 243. RE- 
VERSED.) 

(6) A sub-tenant introduced immediate- 
ly after ejection of previous sub-tenant by 
the tenant decree-holder is a representa- 
tive of the erstwhile decree-holder and 
if restitution can be granted against him it 
can also be granted against the sub-tenant. 
(1966) 70 Cal WN 1027 (1034, 1035) •• AIR 
1961 Bom 288 (292) : 63 Bom LR 163. (Ten- 
ant claiming under Bombay Rent Act.) 

(7) The doctrine of lis pendens would 
apply in case where sub-tenant is upgraded 
by order of controller in proceeding under 
Section 16(3) of W. B. Premises Tenancy 
Act during pendency of proceeding under 
Section 144. (1966) 70 Cal WN 1027 (1037). 

11. Auction-purchaser. — (1) The question 
whether restitution can be claimed against 
an auction-purchaser depends upon the 
question whether he is a bona fide purcha- 
ser. By the phrase “bona fide purchaser" 
the Courts imply the test of knowledge of 
the pending proceedings to set aside the 
decree, and opportunity to defend his own 
interest in those proceedings. AIR 1943 Pat 
325 (327) : 22 Pat 315 (DB) •• AIR 1924 
Sind 101 (103) : 17 Sind LR 73 (DB). 

[But see AIR 1917 Mad 250 (253, 254) 
(DB).] 

(2) In the case of bona fide purchasers, 
the rule is that the sale will be upheld 
notwithstanding the reversal of the decree. 
AIR 1954 Pat 36 (37) (DB) •• 1957-1 Mad 
L Jour 59 (60) *• AIR 1951 All 832 (833) 
(DB) •• AIR 1951 Oris.sa 148 (149) : ILR 
(1950) Cut 168 (DB) *• AIR 1964 Mad 252 
(253) : (1965) 1 Mad LJ 444. 

(3) There is no distinction in principle 
between the case of a third party auction 
purchaser at a sale in execution of a 
decree on merits and one in execution of 
an ex parte decree. AIR 1954 Andhra 5 (6): 
ILR (1955) Andhra 39. 

^ (4) The rule that a bona fide purchaser 
is not affected by reversal of the decree 
has no application to cases where through 
a mistake or material irregularity of the 
Court the property has been sold. In such 
cases restitution is ordered not strictly 
under Section 144 but under Section 151. 


AIR 1937 Mad 694 (695) •• ILR (1965) 1 
Mad 756 (785) (DB). 

(5) Execution sale set aside on applica- 
tion by judgment-debtor after depositing 
decretal amount as scaled down — Ap- 
plication for mesne profits by judgment- 
debtor against stranger .-rnction purchaser 
by way of restitution for period of his pos- 
session — Restitution can be granted under 
Section 151 and not under Section 144. 
AIR 1953 Mad 930 (931). 

(6) The reason of the rule upholding 
an execution sale in favour of a bona fide 
purchaser disappears where the decree- 
holder is himself the purchaser, and has 
notice of all the proceedings in the suit. 
The decree-holder purchaser will there- 
fore. be bound on the reversal of the decree, 
to make rcslilutinn to the person entitled 
thereto. (1904) 31 Cal 499 (501, 502) (DB) 
•* AIR 1916 Mad 706 (707) (DB) ** (1888) 
10 All 166 (172) ; 15 Ind .App 12 (PC) *• 
AIR 1916 Pal 290 (300) : 1 Pat L Jour 43 
(DB) ** AIR 1964 Mad 404 (406) : 77 Mad 
LW 233 (DB). 

(7) An assignee from the decree-holder 
purchaser will be in no better position 
than his assignor though he is a bona fide 
purchaser from the decree-holder and will 
be bound to make restitution. AIR 1920 
Cal 550 (551. 552) (DB) *• AIR 1916 Cal 
710 (711) (DB). 

[See however (1903) 13 Mad LJ 231 
(236) (DB) •• (1890) 30 Mad 295 (297) 
(DB).] 

(But see AIR 1950 Mad 640 (642) (DB).] 

(8) Where the decree-holder has parted 
witli his interest in the properly and there- 
after he enters into a compromise with 
the judgment-debtor, behind the back of 
the transferee who has come on the pro- 
perly in good faith and gets the decree set 
aside, the rights of the transferee will not 
be affected. AIR 1925 Cal 1074 (1076) (DB). 

(9) Purchase made after merely looking 
into mortgage decree (which was wholly at 
variance with the terms of the judgment — 
Auction purchaser cannot be held to be a 
bona fide purchaser — Restiltifion can be 
granted against him. AIR 1964 Mad 252 
(263. 254. 255): (1965) 1 Mad LJ 444. 

(10) Where a stranger purchaser at an 
auction sale was not a party to the proceed- 
ings to set aside the sale no restitution 
could be ordered against him. (1966) 1 
Andh WR 47 (DB). 

12. Surely — Restlfutlon against. — (1) 

No restitution can be claimed under this 
section as again.st sureties. AIR 1940 Mad 
850 (852) (DB) •• AIR 1919 PC 55 (58): 42 
All 158: 46 Ind App 228 ** AIR 1938 Nag 
101 (102): ILR (1938) Nag 354 (DB). 

13. Third persons — Restltullon agalnsl 
— (1) This section does not apply to third 
persons who are neither parties nor their 
representatives. AIR 1941 All 28 (29) ** 
AIR 1919 PC 55 (58) : 42 All 158 : 46 Ind 
App 228 •• AIR 1963 Pal 333 (334) : 1963 
BLJR 399 (DB). 

14. Trustee. — (1) Where a trustee of a 
temple obtains a decree and in execution 
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thereof recovers money and hands it over 
to the temple and then the decree is re- 
versed in appeal, restitution can be had 
only against the temple and not against 
the trustee personally. (1904) 14 Mad L J 
377 (378) (DB). 


15. Jurisdiction of Court to grant resti- 
tution — Presence of parties. — (1) The 
functions of the Court under this sec- 
tion require the presence of those par- 
ties who are affected by the variation or 
reversal of the decree. AIR 1952 Nag 275 
(278) : ILR (1952) Nag 534 (DB). 

(2) Decree reversed — Restitution pro- 
ceedings started — Court has to decide 
whether parly is entitled to any benefit 
before it can pass an order for restitu- 
tion. AIR 1966 Pat 254 (256) (DB). 

(3) Applicant claiming possession from 
tenants put in possession of the suit pre- 
mises by the decree-holder — Mere fact 
that tenants assert that they are tenants 
of the suit house and are willing to pay 
rent to any person as decided by Court 
would not oust jurisdiction of civil Court 
to grant restitution. AIR 1961 Bom 288 
(292) : 63 Bom LR 163. 

16. What Court can grant restitution.— 

(I) An application for restitution should 
be made in all cases to "the Court of first 
instance" that i.s, the primary Court that 
passed the decree in the suit. ILR (1951) 
2 Cal 315 (321) •* AIR 1967 All 272 (273) 

: 1966 All LJ 528 (DB) •• (1962) 66 Cal 
WN 1068. 


(2) It is only the Court which executes 
the decree that has jurisdiction to order 
restitution to the parties. AIR 1943 PC 189 
(190) : ILR (1944) Kar (PC) 16 •• AIR 
1953 Trav-Co 318 (319) : ILR (1953) Trav- 
Co 143 •• AIR 1927 Mad 898 (899) (DB) 
•• AIR 1937 All 515 (523, 524) : ILR 
(1937) All 670 (DB) •• ILR (1963) 1 Ker 
533 (535) ; 1963 Ker LT 386. 


(3) Where the Court of first instance 
loses its territorial jurisdiction or ceases 
to exist, the Court which gets such luns- 
diction will be "the Court of first instan- 
ce". AIR 1926 Mad 813 (814) ••AIR 1921 

Mad 103 (104) (MI t* A”^ atr 

(520) : ILR (1937) All 670 (DB) •• AIR 
1960 Mys 273 (274. 275) : 38 Mys LJ 617. 

(4) Where a decree is transferred f<^ ex- 
ecution to another Court the latter Cour 
ran exercise the same powers as the Court 
of first instance. AIR 1954 Trav-Co 390 
(391) - ILR (1954) Trnv-Co 346 •• (1913) 7 
Sind LR 19 (211. •* AIR 1960 Mys 337 
(3381 • 38 Mys LJ 922. (District Munsiff 
executing decree of Court of Village Pan- 
chayat under Madras Village Courts Act.) 


(5) Transferee Court executing decree — 
Transferor Court subsequently holding 
that certificate was wrongly granted, exe- 
cution being barred — It cannot order 
restitution. AIR 1961 All 636 (636, 637). 


(6) Where a Subordinate Judge in the 
Madras Slate reverses in appeal the decree 
for eviction passed by a Rent Controller 


under the Madras Act 15 of 1946, the Sub- 
ordinate Judge can order restitution of 
possession to the tenant if the landlord 
has in the meanwhile obtained possession 
under the Rent Conlxoller’s decree. AIR 
1951 Mad 804 (805, 806) (DB). 

(7) Where a person is ejected by the 
cxccutjng authority on the orders of the 
trial Court under provisions of West Ben- 
gal Land Reforms Act (1955), the applica- 
tion for restitution should be made before 
the executing authoritv and not before the 
trial Court. ('62) 66 Cal WN 1068. 

(8) The expression 'the court of the first 
instance* means the Court which can ef- 
fectively give the relief by way of restitu- 
tion to the party making the application. 
Such a Court need not in all cases be iden- 
tical with the trial Court since the Court 
which made the payment or delivered the 
property may be some other Court. AIR 
1964 Mys 117 (118) : (1963) 2 Mys LJ 421 
(DB). 

17. "Shall cause restitution to be 
made". — (1) This section is mandatory.. 
AIR 1944 Nag 69 (62) : ILR (1944) Nag 
451 (DB) *• AIR 1922 PC 269 (271) : 2 
Pat 10 : 49 Ind App 351 (1966) 1 Law 

Rep 763 (766). 

(2) The Court has no discretion to refuse 
restitution in matters falling within the 
terms of the section. AIR 1920 All 127 (128) 
*♦ AIR 1928 Rang 293 (294) (DB). •• AIR 
1959 Bom 490 (491) : 60 Bom LR 487 *• 
AIR 1968 Bom 57 (64) : 69 Bom LR 121 •• 
AIR 1965 Andh Pra 398 (400) : (1965) 1 
Andh WR 335. 

(3) It is the legal effect of a decree of 
reversal that a party against whom the 
decree reversed was given is to have resti- 
tution of all that he had been deprived of 
under it. AIR 1932 Cal 313 (315) (DB) •• 
AIR 1920 All 127 (128) •• AIR 1917 Cal 
188 (192) (DB) •• AIR 1937 Mad 229 (230) 

•• AIR 1965 Andh Pra 398 (400) : (1965) 

1 Andh WR .335. 

(4) It is not necessary that the re- 

versing decree should contain any direc- 
tion or provision for restitution. AIR 1943 
PC 189 (190): ILR (1944) Kar PC 16 
AIR 1915 PC 92 (93): 38 All 163: 43 Ind 
App 43 •• AIR 1916 Mad 1204 (1205) 

(DB) •* AIR 1969 Mad 212 (213). (Right 
of restitution is a right created by the 
statute — Specific direction from appel- 
late court not necessary.) 

(5) Where the reversing decree con- 
tains a direction for restitution, the 
Court in proceedings for restitution can- 
not go behind that order which is bind- 
ing on the parties. AIR 1952 Assam 111 
(113): ILR (1952) 4 Assam 247. 

(0) Where an application under S. 144 
is filed, issue of notice to the respondent, 
a recording of evidence if necessary and 
consideration of oral and documentary 
evidence and the hearing of the argu- 
ments for the parties would be normal 
procedure to the followed by Court. 
(1965) I Law Rep 763 (768). 
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(7) In cases not falling within the 
terms of the section restitution is not a 
matter of right but depends upon the 
discretion of the Court and will be 
ordered only when the justice of the 
case demands it. AIR 1917 Cal 188 (1921 
(DB). 

(8) Where the properly involved was 
in the possession of one party and went 
into the possession of another by reason 
of a judgment and decree, which judg- 
ment or decree was reversed in appeal, 
slay asked for in the second appeal would 
not be granted to the plaintiff, since if 
stay were granted it would negative the 
defendant's right of restitution. AIR 1959 
Bom 490 (490, 491): 60 Bom LR 487. 

(9) An order for restitution of costs 
under Section 144 is a decree for pay- 
ment of money and can bo attached. 
AIR 1960 Andh Pra 544 (545): (1960) 1 
Andh WR 29. 

16. “Place the parties In the position 
which they would have occupied but for 
such decree ... as has been varied or 
reversed.” — (1) The object of restitu- 
tion is to restore the status quo ante be- 
tween the parlies. AIR 1917 Mad 185 
(185): 40 Mad 780 (DB) •• AIR 1918 Mad 
1293 (1294) (DB) *• AIR 1920 Cal 919 
(920) (DB). 

(2) Under .sub section (1) the Court is 
limited, in granting restitution, to place 
the parties “in the position which they 
would have occupied but for such decree 
or such part thereof a.s has been varied 
or reversed”. AIR 1937 Mad 229 (230) •• 
AIR 1935 Cal 206 (208): 62 Cal 217 (DB) 
•• AIR 1938 Oudh 169 (170): 14 Luck 106 

AIR 1966 Ker 226 (226. 227): 1966 Ker 
LT 313 (DB). 

(3) The prejudice to be removed by 
restitution must be the result of the 
erroneous terms of the original decree. 
AIR 1949 Oudh 69 (73): 23 Luck 126 
(DB) •• AIR 1945 Mad 133 (134) •• AIR 
1922 Mad 96 (96) (DB). 

(4) Where the iudgment-debtor fails 
to show that the sale of his property 
was in substance and truth a consequence 
of the error in the decree that was re- 
versed he cannot invoke the aid of this 
section. AIR 1953 SC 136 (139): 1953 SCR 
559: ILR (1953) 2 All 367. 

(5) Where A obtains a decree against 
B for Rs. 8000 and the same is modiOed 
in appeal into a decree for Rs. 7500 and 
in the meanwhile B's properties X and 
Y are sold for Rs. 7000 and Rs. 3000 res- 
pectively in execution of the original de- 
cree to the decree-holder himself. B is 
not prejudiced by the sale and .the sale 
ought not to be set aside. AIR 1946 Mad 
258 (260) (DB) •• AIR 1922 Mad 96 (96) 
(DB) •• AIR 1932 Cal 303 (307): 59 Cal 
647 (DB) •• AIR 1941 Pat 130 (132) (DB). 

[But see (1004) 27 Mad 98 (101) (DB) 
•• AIR 1920 Col 550 (562) (DB).] 


(6) Where the decree subsequently 
passed in appeal is for a larger amount 
than the amount due under the original 
decree, this section will have no appli- 
cation. AIR 1942 PC .SO (31): ILR (1942) 
Kar (PC) 14: 69 Ind App 10. 

(7) Where a decree which was partly 
satisfied in execution was transferred to 
another Court for execution but the certi- 
ficate of non-satisfaction sent along with 
the decree did not mention that any 
amount was realised towards the decree 
and the transferee Court sold the pro- 
perty in execution, it was held that the 
sale in favour of the decree-holder auc- 
lion-purcha.scr could not be set aside by 
way of restitution. .MR 1952 Trav-Co 72 
(74) (DB). 

(8) The restoration is to be as nearly 
as possible to the positions of (he par- 
ties at the time the erroneous order was 
passed and not to later positions taken 
up bv them of their own accord as 
resulting from (hat order. AIR 1917 Pat 
.55 (58) (DB) ** AIR 1929 All 627 (528) 

AIR 1929 Oudh 426 (426): 5 Luck 302 
(FB). 

(9) Restoration may be ordered after 
taking evidence in the matter, if neces- 
san'. AIR 1920 Cal 919 (919, 920) (DB) 
** (1898) 8 Mad L Jour 276 (278). 

(10) Where a party has obtained pos- 
.session or recovered money under an 
erroneous decree, the party deprived of 
it would have lost the profit of the pro- 
perly or the interest on the money, of 
which he had been deprived. The Court 
has therefore been empowered to pass 
‘‘any orders including orders for the re- 
fund of costs and for the payment of 
interest, damages, compensation and 
mesne profits” con.scquential on the 
variation or reversal of the decree. 
(1912) 14 Ind Cas 456 (457) (DB) (Cal) 
•• AIR 1934 All 626 (631) (FB) •• AIR 
19.35 PC 12 (1.3). 

(11) The restitution claimed must have 
been properly consequential on the rever- 
sal or v.ariation. AIR 194.3 All 202 (203): 
ILR (1943) .All 312 (DB) •• AIR 1941 
Lah 343 (.344) (DB) •• AIR 1940 Oudh 
1 (7): 15 Luck 43. 

(12) Where an objection on the ground 
of limitation was overruled and a sale 
was held in execution in spite of the 
objection it was held that on the Ap- 
pellate Court reversing this decision the 
iudgment-debtor, who had got the sale 
set aside by making a deposit under 
Order 21, Rule 89. was entitled to a 
refund of the money deposited, under 
this section. AIR 1943 All 267 (269, 270); 
ILR (1043) Ail 510 (DB). (AIR 1942 All 
14. REVERSED.) 

(1.3) Decree for possession of land in 
favour of plaintiff reversed — Defendant 
starting restitution proceeding — PlaintifT 
cannot plead that he has given posses- 
.sion of land to Stale Government under 
Bihar Land Reforms Act — As no ac- 
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tion under Section 4 (g) of Bihar Land 
Reforms Act is taken State Government 
also cannot claim possession of land 
— Rcdeliverv of land to defendant ordered 
with mesne profits. AIR 1966 Pat 254 
(266. 257, 258) AIR 1961 Mys 238 (239, 
240) : 39 Mys LJ 378. (Where injury is 
attributable to act of Court — Improve- 
ment made to property bv non-applicant 
cannot be claimed in restitution procced- 
ina.) 

19. ‘‘So far as may be.” — (1) Where 
it is not possible to restore the exact 
status quo ante between the parties, the 
Court can grant damages. (1911) 12 Ind 
Cas 105 (105) (DB) (Mad) (1889) 13 
Bom 485 (488). 

(2) Where A who has obtained posses- 
sion of land from B under a decree, digs 
out earth from the land, manufactures 
bricks therefrom and sells them at a pro- 
fit but the decree is subsequently set 
aside on appeal, the fair basis on which 
restitution should be allowed to B would 
be to award him the value of deprecia- 
tion in the land due to the action of A. 
AIR 1952 Mad 656 (658). 


(3) Where each party is found entitled 

to restitution from the other, the restitu- 
tion should, as nearly as possible be 
simultaneous. AIR 1917 Pat 55 (57) 

(DB) •*' AIR 1929 Rang 157 (158): 7 

Rang 107 (DB). 

(4) Where a decree for pre-emption 
obtained by a plaintiff is reversed in ap- 
peal, the plaintiff is entitled to restitution 
of the money deposited by him and which 
had been taken by the defendant vendee. 
AIR 1934 All 13 (14) (DB). 

(5) Restitution cannot be ordered so 

as to prejudice the rights of third parlies. 
AIR 1950 Mad 199 (200) AIR 1937 

Lah 169 (170). 


(6) On an application for restitution of 
property the Court may, if it is neces- 
sary, appoint a receiver and make over 
the property to him until the claims ot 
the parties are finally decided. AIR 1941 
Lah 343 (344, 345) (DB) •• AIR 195/ 
Ker 37 (38). 


(7) Where, in a suit for possession of 
land cash allowance was not the subject- 
matler of the suit and as such no amount 
was recovered by the decree-holder in 
execution of his decree but in second 
appeal a consent decree was passed pro- 
viding for cash allowance and in subse- 
quent proceedings for restitution of pos- 
session the iiidgment-deblors claimed also 
the cash allowance: 


Held, that the order for payment of 
cash allowance could not be passed in 
the restitution proceedings. AIR 1957 
Bom 117 (119) (DB). 

(8) Where a portion of the leased pro- 
perly is demolished by the corporation 
as being in a dilapidated condition, the 
tenant is entitled to be restituted to pos- 
session of the demised properly other 


than the structure demolished. AIR 1961 
Cal 70 (75). 

(9) In restitution status quo ante not 
to be achieved blindly. The Court 
should ascertain that the benefit claimed 
has not been extinguished or mitigated 
by supervening events. 1966 All LJ 610. 

(10) It cannot be said that suitable 
terms have to be imposed on the party 
before restitution is ordered and money 
allowed to be withdrawn. AIR 1966 Ker 
225 (227): 1966 Ker LT 313 (DB). 

20. Mesne profits. — (1) The use of 
the words ‘damages’, 'compensation' and 
‘mesne profits’ indicates that the posses- 
sion obtained under an erroneous decree 
subscquentlv reversed is wrongful posses- 
sion. AIR 1915 Mad 1133 (1134) (DB) 

AIR 1930 Cal 89 (91, 92): 56 Cal 650 

(DB) *• AIR 1939 AH 66 (69): ILR 

(1939) All 103 (DB). 

(2) On the reversal of the decree, the 

judgment-debtor will be not only entitled 
to the possession of the property taken 
from him but also to mesne profits dur- 
ing the period he was kept out of pos- 
session. AIR 1953 Trav-Co 612 (613) 

(FB) •* AIR 1940 .Mad 850 (861) (DB) 
*• AIR 1929 Cal 590 (591) (DB) AIR 
1939 All 66 (69): ILR (1939) All 103 
(DB) •* 1960 Andh LT 303 (304). 

(3) Where the Appellate Court sets 

aside the decree and remands the case 
for fresh or further enquiry, an applica- 
tion for mesne profits by the successful 
appellant will be premature and cannot 
be granted, though the possession taken 
from him will be restored. AIR 1940 Bom 
30 (32) •• AIR 1923 Nag 101 (101): 18 

Nag LR 200. 

(4) The criterion for the calculation 
of mesne profits is what the person in 
wrongful possession actually realized or 
could have, with due diligence, realized. 
AIR 1948 PC 178 (179) AIR 1937 Cal 
478 (480) (DB) *♦ AIR 1935 Cal 206 
(207): 62 Cal 217 •• AIR 1959 Andh Pra 
182 (184, 185): (1958) 2 Andh WR 641 
(DB). 

[But sec (1872) 17 Suth WR 257 (258) 
(DB).j 

(5) The person in wrongful possession 

is not liable for the gross profits but for 
the net profits after making all legiti- 
mate deductions. such as collection 
charges, etc. AIR 1941 Mad 36 (37): ILR 
(1941) Mad 212 (FB). (.41R 1917 Mad 

314. O^T:RRULED.) *• AIR 1937 Cal 478 
(480) (DB). 

(6) Where a judgment-debtor is grant- 
ed restitution bv way of mesne profits 
against the decree-holder auction-pur- 
chaser the former is entitled to set off 
the mesne profits awarded against the 
decretal amount due. (1912) 14 Ind Cas 
456 (4.57) (DB) (Cal). 

(7) Although a claim for mesne pro- 
fits is not made by a party in the suit, 
the Court would be able to grant mesne 
profits, if requirements of this section 
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are fulfilled. AIR 1961 Madh Pra 200 

(203, 204): 1961 MPLJ 273. 

(8) Interest on mesne profits is a 
matter resting in the sound discretion 
of the Court. 1962 Ker U 1063 

(9) Mesne profits is not what the per- 
son out of possession could have realised 
if he had not been dispossessed. It is 
what the person in wrongful possession 
actually realised or could have realised 
with due diligence. 1966 Ker LT 939: 
1966 Ker LJ 844. 

(10) Restitution of property on reversal 
of decree for eviction — Possession of 
plaintiff before restitution held wrongful 
from the inception in view of retros- 
pective operation of Act amending the 
Malabar Tenancy Act — Mesne profits allow- 
ed were properly consequential on rever- 
sal of decree. 1962 Ker LJ 1063. (That 
the interest on mesne profits, was a mat- 
ter resting in the sound discretion of the 
Court — AIR 1940 Bom 30 Disling. 1 

(111 Defendants held entitled to claim 
interest on mesne profits decreed to 
them from end of each year. 1966 Ker 
LT 939: 1966 Ker LJ 844. 

(12) The party dispossessed could only 
gel mesne profits for the period during 
which he was out of possession when he 
gets restitution. AIR 1959 Andh Pra 182 
(182, 184): (1958) 2 Andh WR 641 (DB). 

(131 The expression ‘mesne profits' as 
used in Section 144 has the same conno- 
tation as that in Section 2 (2). AIR 1959 
Andh Pra 182 (1841: (1958) 2 Andh WR 
641 •• 1966 Ker LT 939: 1966 Ker U 

844. 

21. Interest. — (1) Where money is 
paid under the erroneous decree to the 
decree-holder, the decree-holder would 
be bound to pay interest on the amount 
which he is obliged to repay from dale 
of payment. AIR 1963 Mad 45 (49): (1962) 
2 Mad LJ 362 (FB) •* (1854) 6 Moo Ind 
App 1 (26, 27) (PC) •• AIR 1935 PC 12 
(13) •• AIR 1962 Ker 297 (297, 298): 1961 
Ker LT 871 •* AIR 1961 Mad 160 (162); 
(1961) 1 Mad LJ 370. 

(2) The interest is payable not only 
up to the dale of the application for 
restitution but also up to the date of realisa- 
tion. AIR 1941 Mad 36 (37): ILR (1941) 
Mad 212 (FB) ♦♦ AIR 1965 Andh Pra 
398 (402): (1965) 1 Andh WR 335. 

(3) Where the Court gives a specific 
direction for refund of a certain amount 
without giving any direction as to in- 
terest, no interest will be allowed. AIR 
1940 Cal 260 (264): ILR (1940) 1 Cal 
486 (DB). 

(4) The rate of interest allowable is in 

the iudicial discretion of the Court 
which will not be interfered with in ap- 
peal. AIR 1922 PC 233 (234): 44 Mad 

fi70: 48 Ind App 150 •* AIR 1961 Mad 
160 (162): (1961) I Mad LJ 370. 

(5) Ordinarily, unless special circum- 
stances are shown, the court rale of in- 


terest is to be allowed. AIR 1943 All 267 
(270): ILR (1943) All 510 (DB) ** AIR 
1943 Pat 427 (430) (DB) •* AIR 1941 
Nng 195 (196): ILR (1942) Nag 273 (DB) 

(6) In granting restitution, it is the 
iniun' which has been caused to the 
party who is ultimately successful, that 
the Court .seeks to remedy. The Court 
is not concerned with the actual benefit 
which may or may not have been gained 
bv the other parly. AIR 1933 Mad 33 
(35, 37): 55 Mad 1025 fDB) •* AIR 1925 
Bom 313 (314) fDB) •• AIR 1929 Pal 
593 (,594) (DB) AIR 1968 Raj 327 
(329, 330) (DB). 

[But sec AIR 1925 Rang 215 (217): 3 
Rang 251 (DB) •* (1913) 19 Ind Cas 1 
(1) (DB) (AM).] 

(7) The position of both the parties is 

to be considered and interest is not to 
be ordered in such cases unless the parly 
from whom interest is claimed has in 
some way benefited by the money deposit- 
ed in Court or is in some way to blame. 
AIR 1943 Pat 427 (429) (DB) *• AIR 

1942 Mad 166 (167) (DB) •• AIR 1940 
Pesh 44 (47). 

(8) Where money is deposited in 
Court in satisfaction of the decree and 
no restitution is placed on the decree- 
holder drawing the amount, he would 
be bound to pay interest on the amount 
which he is obliged to repay from the 
date of deposit. .4IR 1963 Mad 45 (49): 
(1962) 2 Mad LJ 362 (FB). 

(9) Where money deposited towards 
the decree and there is an obstacle placed 
like furnishing of security, but the de- 
cree-holder furnishes such security and 
draws the amount, the decree-holder will 
be bound to pay interest on such 
amount from the dale the obstacle i.s 
removed (albeit by the act of the decree- 
holder). AIR 1963 Mad 45 (49): (1962) 2 
Mad LJ 362 (FB) *• AIR 1968 Raj 327 
(330) (DB). 

(10) Where money is deposited to- 

wards the decree with an obstacle like 
furnishing security, and the decree- 
holder (either bccau.se he is unwilling to 
or is unable to furnish security) allows the 
money to remain in Court and docs 
not U.SC it the decree-holder normally 
would not be liable to pay interest 
on the money. AIR 1963 Mad 45 (49) : 
(1962) 2 Mad LJ 362 (FB). (ILR 23 Mad 
306, AIR 1943 Pat 427; AIR 1961 Mad 
160, Rcl. on; AIR 1933 Mad 33 (2); AIR 
1940 Mad 15; AIR 1960 Mad 278, OVER- 
RULED; AIR 1959 Mad 558 RE- 
VERSED.) ** AIR 1969 Ker 31 (33. 34): 
1968 Ker LT 442 (DB) AIR 1965 Andh 
Pra 398 (402): (1965) 1 Andh WR 335 
•• AIR 1961 Mad 160 (161): (1961) 1 

Mad LJ 370. 

(11) Pre-emptor obtaining possession 
of land in execution by depositing sale- 
price in Court — Decree reversed in ap- 
peal — Vcndce.s not withdr.awing money 
deposited by pre-emptor though they 
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were not debarred from doing so. Hence 
vendees liable to pay interest on deposit- 
ed amount — Interest on deposit exceed- 
ing compensation due — Compensation 
though due, not admissible as interest 
on deposit exceeded compensation. AIR 
1964 Puni 470 (471, 472): 66 Pun LR 241 
(DBl. 

(12) Right of party to claim interest 
by way of restitution is not confined to 
the award of interest only on the money 
paid by the party. Interest can be 
awarded on the cost paid by the party. 
AIR 1969 Mad 212 (213). 


22. Refund of compensation money in 

land acquisiliun cases. — (1) Where 

Government deposits money in a land 
acquisition case and that is taken by a 
party and on appeal to the High Court 
the amount payable is reduced, the party 
must refund the excess amount to the 
Government with interest in accordance 
with the principle of restitution. (1911) 
35 Bom 255 (257) (DB) *• AIR 1930 
Mad 577 (578): 53 Mad 708 (DB). 

23. Possession of property or money 
obtained otherwise than in execution. — 

(1) For the application of the section 
the possession of the property or money 
need not have been obtained in execu- 
tion of the decree which was subse- 
nucntly reversed. AIR 1951 Trav-Co 226 

(1) (226) (DB) •* (1913) 21 Ind Cas 84 
(85) (DB) (Cal). 

(2) The section would apply even if 
the possession of the property or money 
was taken otherwise than in execution 
provided it was obtained under colour 
of or in consequence of, the decree. AIR 
1951 Trav-Co 226 (1) (226) (DB) •• AIR 
1941 Pat 577 (581): 20 Pat 346 (DB) •• 
AIR 1920 All 190 (191): 42 All 568 (DB). 

(3) Where possession is obtained by 
the decree-holder independent of, and in 
opposition to. the decree, this section 
does not apply. AIR 1918 Mad 1293 
(1294) (DB) *• AIR 1937 Mad 315 (316). 

24. Splltling up claim of rcslltullon. — 

(1) The principle of constructive res 
iudicata, whether Section 11, Explana- 
tion IV or Order 2. Rule 2 of the Code 
is invoked in its aid, cannot be applied 
frrt nroccedinfis und6r this section. AIK 
1917 Mad 185 (185): 40 Mad 780 (DB) •• 
AIR 1919 Sind 79 (79): 13 Sind LR 163 
(DB) •• AIR 1935 All 195 (197). 

(2) Where A is entitled to the restora- 
tion of a property and mesne profits, a 
first application for the restitution of the 
properly docs not bar a subsequent ap- 
nllcalion for the mesne profits. AIR 1918 
Pat 390 (397): 3 Pat L Jour 367 (DB) 

AIR 1921 Nag 112 (113): 17 Nag LR 62 
« AIR 1935 Cal 206 (208): 62 Cal 217 

^^(^) An application for interest on 
damages or an amount paid to a decree- 
holder under a decree subsequently re- 
versed in appeal and of which restitution 


was obtained in a prior application is 
not barred as res judicata. AIR 1917 Mad 
185 (185) : 40 Mad 780 (DB) •• AIR 1935 
All 195 (197). 

(4) Application for restitution under 
Section 144 — Dismissal for default can 
not bar subsequent application for same 
purpose. AIR 1962 Madh Pra 295 (296): 
1962 MPLJ 338. 

(5) The principle of constructive res 
judicata applies to an execution proceed- 
ing under Section 144 in respect of a 
matter which was decided expressly or 
bv implication in a proceeding but not 
where the previous application was dis- 
missed for default. AIR 1968 Pat 270 
(271). 

26. Security for restllnttoD. — (1) The 
Appellate Court has an inherent power 
to call upon the respondent to furnish 
security for the due performance of any 
decree that might be made in appeal. 
(1905) 33 Cal 927 (934, 942) (DB). 

(2) Where a decree-holder, at the 

time of the withdrawal of money, exe- 
cutes a security bond by which the 
principal alone is secured, the Court is 
not deprived thereby of the power to 
award interest also under this section, if 
the decree is subsequentlv reversed. AIR 
1917 Pat 696 (696): 2 Pat L Jour 149 

(DB) •• AIR 1930 Mad 577 (578): 53 

Mad 708 (DB). 

[But sec AIR 1932 Bom 326 (327) 

(DB).] 

(3) The word "restitution” in O. 41, 
Rule 6 has no reference at all to the 
restitution proper in Section 144. There- 
fore, a party who seeks to draw out his 
own money put in by the other side, by 
way of restitution need not furnish any 
security under Order 41, Rule 6 simply 
because a Letters Patent appeal has been 
filed by the other side. AIR 1958 Mad 
366 (367, 368). 

26. Bar of suit. — (1) Sub-section (2) 
makes it clear that "no suit shall be insti- 
tuted” for any relief which could be 
claimed by way of application under sub- 
section (1). AIR 1943 PC 189 (191): ILR 
(1944) Kar (PC) 16 •• AIR 1951 Mad 
804 (806) (DB) •• AIR 1961 Madh Pra 
200 (204): 1961 MPLJ 273. (Where 

mesne profits could but were not, claim- 
ed.) 

(2) Even if a case does not fall with- 
in the strict terms of this section, the 
Court will not, in the interests of justice, 
be astute to force the parties to a sepa- 
rate suit. AIR 1938 Pat 468 (470) •• 17 
Ind Cas 121 (123) (DB) (Cal). 

(3) The bar of suit under sub-s. (2) 
arises only in cases where it can be 
strictly sho\^'n to come within the scope 
of sub-section (1) and arising as a direct 
result of a variance or reversal of the 
decree and not in other cases. AIR 1955 
Mad 173 (176). 
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(4) Where restitution cannot be ob- 

tained by an application under S. 144 

(1) a suit will not be barred, AIR 1955 
All 526 (527): ILR (1956) 1 All 209 (DB) 
♦* AIR 1958 Ker 84 (85) *• AIR 1955 

Mad 173 (176). 

(5) A suit will not be barred under 
sub-section (2) where the relief claimed 
is not properly consequential on the 
variation or reversal of the decree. AIR 
1922 All 465 (467): 44 All 687 (DB) *• 
AIR 1931 Cal 517 (517): 58 Cal 465 •* 
AIR 1939 All 66 (69); ILR (1939) All 
103 (DB). 

27. Nature of proceedings under Ibe 
section. — (1) Prior to the decision in 
Mahijibhai v. Manibhai. AIR 1905 SC 
1477, it was held that proceedings undei 
Section 144 are not proceedings in exe- 
cution. AIR 1956 Nag 129 (130): ILR 

(1956) Nag 305 (DB) •* AIR 1942 All 
85 (87. 88): ILR (1941) All 807 (DB) 

AIR 1964 Mys 117 (119): (1963) 2 Mys 

LJ 421 (DB. 

[But see AIR 1923 Nag 101 (101): 18 
Nag LR 200.] 

(2) It was also held in some cases 

that proceedings under Section 144 are 
in the nature of execution proceedings. 
AIR 1922 All 238 (238): 44 All 555 

(DB) •• AIR 1918 Lah 378 (379, 380): 

1918 Pun Re No. 67 (DB). 

(3) In some other cases it was held 
that an application under this section is 
to be treated as a miscellaneous iudicial 
case arising out of the suit. ILR (1951) 
2 Cal 315 (321) •• AIR 1958 Punj 132 
(135): ILR (1958) Punj 407 (FB). 

(4) It is now settled by the Supreme 
Court in Mahijibhai v. Manibhai. AIR 
1066 SC 1477 that an application for 
restitution is an application for execu- 
tion of a decree. AIR 1066 SC 1477 
(1480): (1965) 2 SCR 929. (AIR 1934 All 
626 (FB) and AIR 1932 Cal 308 and AIR 
1928 Cal 646 and AIR 1947 Nag 239 and 
AIR 1958 Punj 132 (FB), OVERRULED; 
AIR 1922 PC 209, Rel. on.) 

[See al.so AIR 1952 Trav-Co 40 (41) 

(DB) •* 1957 BLJR 534 (536) ** AIR 

1920 Mad 813 (814) •• AIR 1934 Pat 246 
(248, 251, 253): 13 Pat 411 (FB). (OVER- 
RULING AIR 1925 Pal 1: 3 Pat 371 (FB) 
and AIR 1928 Pat 598: 7 Pat 794.) •• AIR 
1966 SC 1194 (1195, 1196): (1966) 3 SCR 
479. (Principle of res judicata applies to 
it— AIR 1965 SC 1477 Foil.) •• (1965) 31 
Cut LT 798: (1965) 7 OJD 269.] 

[But see AIR 1941 Oudh 297 (298): 

16 Luck 691 (DB) •• AIR 1939 Rang 32 
34): 1938 Rang LR 636 (DB) •• AIR 
1915 Low Bur 141 (142): 8 Low Bur Rul 
262 •• air 1930 Rang 241 (242, 243): 8 
Rang 271.] 

(6) As the application is one in ezccu- 

Jjun, then Section 141 would not apply 
thereto. AIR 1922 All 223 (226): 44 All 
7^1,, *• AIR *957 Bom 117 (II9) 


[But sec AIR 1953 Nag 153 (154): ILR 
(1953) Nag 649.] 

(6) In respect of a claim for restitu- 
tion no Court-fee will be payable. (1962) 
1 Mad LJ 381. 

(7) Restitution proceedings under this 
section are essentially proceedings in 
execution and can only be between par- 
ties on the same array. AIR 1963 Ker 195 
(197); 1963 Ker LT 1179. 

28, Appeal — TenablHty of. — (1) The 
determination of a question under this 
section has been expressly declared to 
be a decree under Section 2 (2) and is 
appealable as such under Section 96. 
AIR 1953 Trav-Co 318 (319); ILR (1953) 
Trav-Co 143 •* AIR 1949 All 730 (732); 
ILR (1949) All 313 (DB) •• AIR 1941 
Nag 313 (313): ILR (1941) Nag 662 
(DB) •* AIR 1934 Pat 109 (109): 13 Pat 
108 (DB). 

(2) An adjudication in an application 
fur restitution not falling within S. 144 
amounts to a decree. AIR 1948 Cal 37 
(38) •* AIR 1927 Cal 285 (286) (DB) •• 
AIR 1918 Pat 52 (53): 2 Pal L Jour 206 
(DB). 

[But see AIR 1937 Cal 152 (155. 156): 
ILR (1937) 1 Cal 637 (DB) •• AIR 1954 
Pal 36 (37) (DB).] 

(3) An Older for restitution under Sec- 
tion 151 is appealable on the analogy of 
an order under this section. .AIR 1943 
Nag 172 (174): ILR (1943) Nag 099 
AIR 1940 Nag 349 (352): ILR (1940) Nag 
538 (DB) •* AIR 1938 Nag 326 (328): 
ILR (1939) Nag 350 (DB). 

(4) An order fur restitution made a.s 
between the parties to the suit would 
he appealable as falling under S. 47 
Ihoiigh it is not covered by this section. 
AIR 1936 Mad 636 (638). 

(5) An order passed under Section 151 
is not appealable either as a decree oi 
an appealable order If it does not fall either 
under Section 47 or under this section. 
AIR 1950 Mad 463 (468, 471) (FB). (AIR 
1941 Mad 564. OVERRULED.) *• AIR 
1958 Pat 547 (548). 

(6) An order for restitution under Sec- 
tion 151 is not appealable. AIR 1940 Lah 
59 (61) (DB) •• AIR 1939 Lah 508 (508» 
(DB) ** Madh BLJ 1954 HCR 286 (287 1 
•* AIR 1939 Oudh 273 (275) (DB) •• 1963 
Ker LJ 424; 1903 Ker LT 531. 

(7) The decision in order to constitute 

a determination of a question under this 
section and therefore a decree, must 
have been one on the merits of the ap- 
plication and must not relate to matters 
incidentally connected with or collateral 
to the decision of any such question. 
AIR 1914 Lali 415 (416): 1913 Pun Re 

No. 110 (DB) •• AIR 1933 Pat 498 (499) 
(DB). 

(8) An order on on application on 
the Original Side of the High Court 
under this section is not a 'judgment" 
within the meaning of Clause 13 of the 
Letters Patent of the Rangoon High 
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Court and hence is not appealable. AIR 
1938 Rang 446 (446) (DB). 

(9) An order determining a question 
under Section 144 being a decree a 
second appeal will be maintainable. 1957 
BUR 534 (53G). 

(10) Application for restitution of pro- 
tits under Sections 144 and 151 — Ap- 
peal and second appeal held maintain- 
able. 1960 Andh LT 303 (304). 


29. Inherent power of Court to grant 
restitution. — (1) The jurisdiction to 
make restitution is inherent in every Court 
and will be exercised whenever the jus- 
tice of the case demands it. AIR 1948 
All 252 (254): ILR (1948) All 62 (FB) 
AIR 1954 Cal 544 (547) (DB) ♦* AIR 

1952 Nag 190 (192): ILR (1951) Nag 

780 (DB) ♦* AIR 1941 PC 128 (129): 21 
Pat 243: ILR (1941) Kar PC 150 •* AIR 
1922 PC 269 (271): 49 Ind App 351: 2 
Pat 10 AIR 1952 Assam 42 (42, 43): 
ILR (1951) 3 Assam 246 (DB) ** 1965 
Raj LW 5: ILR (1965) 15 Raj 170 *♦ 
AIR 1969 J and K 8 (9). (Mistake of 

the Court or of its officer.) 


(2) Inherent powers will be exercised, 

where an application is not strictly 

within this section. AIR 1956 Madh B 
226 (228): ILR (1956) Madh B 280 •* 
AIR 1958 Ker 84 (85) ** AIR 1955 Mad 

173 (175, 176) AIR 1931 Cal 779 (780) 

(DB) ** (1966) 2 Andh WR 144 (148) 
(DB). 

(3) Where a party is deprived of the 

fruits of his decree by order of the 

Court the executing Court has power to 
make restitution under Section 151 read 
with Section 47. AIR 1955 Nag 29 (31): 

ILR (1955) Nag 425 (DB) •* AIR 1953 
All 573 (576) ** AIR 1953 Mad 930 
(931) •* AIR 1961 Madh Pra 200 (203): 
1961 MPLJ 273 •• 1965 Raj LW 5: ILR 
(1965) 15 Raj 170. 


(4) While the section is mandatory 
the exercise of the power under S. 151 
depends upon the discretion of the 
Court which will be used only in the 
interests of justice. AIR J ®54 Cal 544 
(540) (DB) *• AIR 1952 Nag 190 (192): 
ILR (1951) Nag 780 (DB) *• AIR 1937 

Mad 178 (179) (DB). 

(5) Where the applicant for restitution 

having another remedy open to him has 
failed to avail himself of the same, the 
Court will not grant restitution under 
its inherent powers. AIR 1953 All 573 
(574) •* ILR (1953) 2 Cat 385 (388) •• 
AIR 1946 All 329 (331). 

[But sec AIR 1951 Punj 106 (108).] 


(6) Where there is no other remedy, 
it is not only necessary, but it is the 
bounden duty of the Court to exercise 
its inherent powers to set matters right. 
ILR (1953) 2 Cal 385 (388). 

(7) The Court w'ill not refuse an appli- 
cnllon which on the merits the Court 
can grant, simply because the applica- 
tion Is made under this section which is 


not applicable to the case. ILR (1953) 2 
Cal 385 (386, 387), 

(8) The inherent powers of a Courl 

do not extend to convert an application 
which has nothing to do with restitution 
into one for restitution. AIR 1917 Mad 
453 (453) (DB). 

(9) The inherent powers of a Court 

do not extend to ordering restitution 
against a person who is neither a party 
to nor bound by any order of the appeb 
late or revising Court. AIR 1919 Mad 
581 (681): 41 Mad 467 (DB). 

(10) Vyiiere a suit challenging the 

defendant's title and praying for decla- 
ration of possession is decreed by the 

trial Court but is dismissed by the Privy 
Council. Ihc defendant will not be en- 
titled to get possession by way of resti- 
tution under Sections 144 and 151 if his 
title to the property has been extinguish- 
ed by twelve years' adverse possession 
bv the plaintiff. AIR 1945 PC 5 (8): ILR 
(1945) Kar (PC) 43. 

(11) Inherent jurisdiction to order 
restitution can be exercised by persona 
designala entrusted with duties of Court. 
AIR 1960 Mys 337 (338): 38 Mys LJ 922. 

(12) Where payments were made as 
a result of an interim stay order which 
ultimately turned out to be wrong. 

Held, that under the provisions of Sec- 
tion 144 as well as under the inherent 
powers of the Court, the High Court 
had power to direct the repayment of 
the amounts drawn by the respondent. 
The Court had also power in its inherent 
jurisdiction to direct payment of in- 
terest on the amounts utilised by the 
respondent. 1960-2 Lab LJ 281 (Andh 
Pra). 

(13) Where judgment-debtor’s clerk, by 
mistake, paid money to a wrong person 
instead of depositing into Court, held 
that restitution could not be granted. In 
view of definite provision under S. 144, 
powers under Section 151 would not be 
exercised. AIR 1969 Guj 55 (62). 

30. Revenue Courl. — (1) The jurisdic- 
tion to make restitution being inherent 
in all Courts, the principles of Sec- 
tion 144 will apply to Revenue Courts 
also. (1904) 26 All 149 (151, 152) (DB) 

*» AIR 1922 All 71 (72): 44 All 283 (DB) 

*• (1918) 46 Ind Cas 475 (476) (Rev) 
(Bur) ** AIR 1966 Andh Pra 4 (7) : 
(1965) 2 Andh WR 197 (DB) *• (1967) 

1 Mad LJ 287 (288): 80 Mad LW 42. 

(2) As per Rule 10 framed under Sec- 
tion 85 of Punjab Tenancy Act 1887, 
proceedings before a Revenue Officer 
would be governed by C. P. C. and he 
can exercise powers under Section 144, 
ILR (1963) 2 Puni 701 (705, 706). 

(3) Decree in favour of pre-emptor 
and delivery of possession to him being 
not in accordance with provisions of 
Punjab Security of Land Tenures Act 
(1953), Section 17-A, executing Court 
could entertain application of tenants for 
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145. Enforcement of liability of surety. — Where any person has become liable 
as surety — 


(a) for the performance of any decree or any part thereof, or 

(b) for the restitution of any property taken in execution of a decree, o\ 

(c) for the payment of any money, or for the fulfilment of any condition 

imposed on any person, under an order of the Court in any suit or in 
any proceedings consequent thereon, 

the decree or order may be executed against him, to the extent to which he has 
rendered himself personally liable in the manner herein provided for the execution 
of decrees, and such person shall, for the purposes of appeal be deemed a party 
within the meaning of Section 47: 


Provided that such notice as the Court in each case thinks sufficient has been 
given to the surety. 

[1877. S. 253; 1859, S. 204; See S. 55(4); O. 25, R. 1; O. 38, Rr. 2 and 5; 
O. 41, R. :0; O. 45. R, 7.] 
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restoration of possession. (1964) GO Pun 
LR 24. 

31, Rent Controller. — (1| The sec- 
tion does not in terms apply to a case 
where the order of the Rent Controller 
fixing a higher standard rent is reversed 
in appeal. But the principle underlying 
this section applies. AIR 1954 Cal 13 
(13) (DB). 

(2) Where appellant was dispossessed 
from disputed land by virtue of order 
of Rent Controller executed by the Mun- 
sif, restitution could be ordered by the 
Court. AIR 1963 Pal 333 (335): 1963 

BUR 399 (DB). 

^ (3) An application for restitution be- 
ing an application in execution is main- 
tainable only in the Court of the Munsif 
and not before the Rent Controller. 
(1966) 31 Cut LT 798. 


32. Revision. — (1) No revision lies 
from an order on an application falling 
under Section 144, for such an order is 
appealable as a decree under S, 2 (2). 
AIR 1949 Pat 133 (137): 27 Pat 873 (FB) 
•• AIR 1935 All 873 (875) •• AIR 1966 

11865) 1 Mys U 786 •• 
(1966) 32 Cut LT 393 (395): ILR (1965) 
^ul 943* 

(2) Where the Court refuses to order 
restitution in the exercise of its discre- 
tion in a case not falling within S. 144, 

°*‘**®*' is not open to revision. AIR 
ifim 8 (11): 1914 Pun Re No. 10 

tUBj. 

(3) Where the order is held not to 

amount to a decree and no other remedy 
V ® revision will lie. 1902 Pun Re 

iftft I?AoP- 1304) *• AIR 1934 Lah 
108 (108) (1885) 8 Mad 494 (495). 

SECTION 146 — SYNOPSIS 

L Scope, applicability and object. 

• S^urlty by person prlnuirlly respoDsh 
ble. 


4* f?**^**^ favour of the Court. 

:* become liable as surely.^ 

purity for the performance of 
decree. 


6. Security for restitution of property. 

7. Security for fulfilment of coodllloo. 

8. ‘‘Under an order of Ibe Court,” 

9. Suit or proceedings. 

lU. Execution against surety. 

11. Extent of execution. 

12. .Manner of execution. 

13. Discharge of surety. 

14. Recovery of sum forfeited. 

15. Form of surety bond. 

10. EDfurccablllly of surety bond apart 
from the section. 

17. Separate suit by or against surely. 

18. Appeal. 

10. Notice to surety. 

1. Scope, applieabllity and object. — (u 

This section dispenses with the necessily 
of a suit and enables the party for whose 
bcnclit the security has been given to en- 
force the security by execution proceedings 
in the same manner as if the surety was a 
party to the decree or order in respect ot 
which security has been given. AIR 1913 
Mad 288 (291): ILR (1943) Mad 5U9 lUU) 
•♦(1874) 2 Ind App 219 (233) tPC) 

(1968) 2 Mys LJ 124 (125); 15 Law Rcu 
388. 

[Sec also AIR 1952 Tiav-Co 40 (42, 

(DB).] 

(2) It cannot be laid down as a general 

proposition that the provisions of Sec- 
tion 145 and Order 32, Rule 6 (2) are 

mutually exclusive. The nature of the 
bond is what really matters in determin- 
ing the question whether it is one falling 
under Section 145 or under Order 32, R. 6 
(2). AIR 1957 Trnv-Co 151 (152): ILR 

(1950) Trav-Co 1156 (DB). 

(3) If otherwise the security bond is iu 
order and valid, there need be no re-attach- 
ment of the relea.^ed properties merely to an- 
nblc the parties to rectify the mistake in 
that bond. It is open to the parlies to 
rectify the mistake if the validity of Ihc 
bond is not olherwise affected. AIR 1958 
A.ssum 15 (10) (DD). 
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Uttar Pradesh 

For the existing Section 145, the following shall be substituted: 

“145. Where any person has become liable as surety or given any 
security — 


property as 


(a) for the performance of any decree or any part thereof, or 

restitution of any property taken in execution of any decree, or 
for the payment of any money, or for the fulfilment of any condition imposed 
op/any person, under an order -of the Court in any suit or in any proceeding 
^.'>^nsequent theraOn, 

■ decreOt or^ojdef ye;ie<^»t^?fi‘^in the^manner herein provided for the execution 

ef decrees^ . .. ' 

(i) 'has rendered hii^^JfjTEg-sonally liable, against him to that extent, and 

iiiMf^e has gi^'D^f^^operty as security, by sale of such property to the ex- 
tent of the security; 

and such person shall, for the purposes of appeal, be deemed to be a party within the 
meaning of Section 47: 

Provided that such notice as the Court in each case thinks sufficient has been given 
to the surety. 


Explanation. — For the purposes of this section a person entrusted by a Court with 
custody of any property attached in execution of any decree or order shall be deemed 
to have become liable as surety for the restitution of such property within the meaning 


of clause (b).” — U. P. Act 24 of 1954, S. 


Section 145 — Note 1 (contd.) 

(4) If a property is seized in execution 
of a decree and made over to a custodian, 
and the custodian commits default, that 
decree may be executed in the prescribed 
manner. The provision in Section 145, 
Civil P. C., however, is meant for the pro- 
tection of the decree-holder, at whose in- 
stance the property is attached and made 
over to a custodian. The provision is not 
meant for the benefit of all the persons, 
who hold various decrees against the same 
judgment-debtor. Explanation to the sec- 
tion merely points out the true efTect 
of Clause (b) and does not materially alter 
the general plan of the section. AIR 1966 
All 250 (252): 1965 All U 604 (DB). 

(6) A surety would not be liable merely 
because by the surety bond be has made 
himself liable to pay a certain sum to the 
plaintiff if the defendant lost the suit. 
What can be executed against the surety 
is the decree or order passed by the Court 
and it can be executed to the extent to 
which the surely has rendered himself per- 
sonally liable. Unless there is an order 
capable of execution for the recovery of 
a sum of money for which the security 
bond had been furnished. Section 145 ran 
have no application. AIR 1961 Cal 43 (44, 
45, 46): ILR (1961) 1 Cal 658 (DB). (AIR 
1943 PC 189: (1943) 2 MLJ 400 and AIR 1934 
Cal 569 and AIR 1957 Madh Pra 98, Dist.) 

(6) The obligations of the surety ere dif- 
ferent from those of the receiver, and 
are governed by Section 145 of the Civil 
p. C., whereas the obligations of the re- 
ceiver arc governed by Order 48 of the 
Code. Any obligation of the surely under 


2 and Sch., Item 5, entry 8 (30-11-1054). 


Sec. 145 has to be enforced within 3 years 
of the cause of action as per Arti- 
cle 182 of the Limitation Act. AIR 1902 
Her 105 (106): 1961 Her LT 765. 

(7) Section 145 does not expressly bar 
the suit against the surety. The procedure 
laid down in that section is clearly intend- 
ed to be a summary procedure without In 
any manner taking away or curtailing a 
right which a citizen possesses under ordi- 
nary law of the land of having civil dis- 
putes adjudicated upon by a suit under Sec- 
tion 9. The Legislature did not intend to 
bar a suit for the purposes of enforcing the 
liability of the surety. AIR 1961 Punj 8 
(10, li): 63 Pun LR 107. 

(8) Surety of a judgment-debtor cajmol 
be said to be a judgment-debtor. Liability 
of a surety is however not a distinct and 
separate liability. It arises because the 
judgment-debtor has failed to discharge the 
claim against him, as such Section 73, Civil 
P. C. would not apply. AIR 1966 Raj 194 
(197): 1966 Raj LW 175. (AIR 1942 Oudh 
491 and AIR 1940 Nag 79, DISSENTED.) 

2. Security by person primarily rcspOosl- 

ble.-- (1) The section has application 
unless the person sought to be proceeded 
against has taken upon himself the liabi- 
lity of another. AIR 1939 Cal 316 (319) 
(DB) AIR 1933 Mad 691 (693): 56 Mad 
989 (DB). 

(2) The liability need not be that of 
eitlier the judgment-debtor or the decree- 
holder but it may be the liability of an 
officer of the Court AIR 1939 Cal 310 
(319) (DB). 

[See AIR 1928 Nag 294 (294) AIR 
1016 Mad 621 (522): 39 Mad 584 (DB).l 
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(3) This section applies to the enforce- 
ment of the liability of a person who has 
stood surety for a receiver. AIR 1940 
Rqdk 151 (151) (DB) ♦* AIR 1915 Cal 331 
(334) (DB). 

(4) Security means and includes the (il 
Idr into Court of an enforceable document 
for the purpose of f’iving assurance to tue 
decree-holder about payment of the money 
due to him under the decree. Such a 
purpose can be achieved only if the bond 
put into Court by the obligor could be 
converted into a legally enforceable secu- 
rity without any further act to be perform- 
ed by him. ILR (1958) Mad 690 (593). 

(5) Bond providing for payment of 
balance due after sale of hypothecated pro 
pcrtics — Bond is personal. AIR 1960 Mad 
324 (325): (1960) I Mad U 148. 

3. Security In favour of the Court. — 1 1 ) 
The security under this section is intended 
to be given to some named oITicer or olhci 
individual and not to be a mere undertak- 
ing to the Court. The Court is not a juridi- 
cal person. It cannot be sued. It cannot 
take property and as it cannot lake pro- 
perlv it cannot assign it. AIR 1945 Sind 
140 (148): ILR (1945) Kar 116 AIR 1942 
Lah 0 (10) (DB) ** AIR 1955 Ilyd 201 
(203): ILR (1955) Hyd 754 (DB) .AIR 
1949 Mad 152 (153) (DB) AIR 1961 
Andh Pra 339 (341): (1904) 1 Andh WR 374 
(DB;. 

[But see AIR 1958 Assam 15 (10) (DB). 
(The document is not illegal, merely be- 
cause the name of the presiding oITicer of 
the Court or any other officer thereof has 
not been mentioned therein.)} 

(2) Independently of this section a secu- 
iily bond in favour of the Court turn bo 
enforced by an order on an application t<* 
which the sureties arc parties that the pro 
perties charged be sold unless, before a 
day named, the sureties find the money. 
AIR 1955 Hyd 201 (263): ILR (1955) Hyd 
764 (DB) •• AIR 1957 Madh Pra 98 (104. 
105) (DB) •• ILR (1954) Cut 656 (560) 
(DB) •* AIR 1943 PC 189 (191, 192): ILR 
(1944) Knr PC 16. 

[Sec also AIR 1936 Mad 589 (591).] 

(3) A security bond was executed in 
favour of a certificate officer under the 
Bengal Public Demands Recovery Act in 
respect of a debt due by a certificate-deb- 
tor to a certificate-holder. It was held 
that the certificate officer who was deem- 
ed to be a Court under Section 57 of the 
Act, could not maintain a suit on the 
surety bond, and that the certificate holder 
as the beneficiary under the bond could 
sue on it. AIR 1937 Cal 025 (030); ILR 
(1937) 2 Cal 098 (DB). 

(4) No tripartite contractual oblignliou 
Is created betw'ecn the parties to the suit 
and the surety when the latter gives his 
surely bond to the Court. AIR 1957 Madii 
Pra 98 (104, 105) (DB). 

{Vol. 2.] 3 A. M. 80 


(5) Bond for enforcement of decree — 
Bond lilcd in Court of District .Munsif — 
Plaint returned for presentation to proper 
Court and re-presented in Court of Sub- 
Judge — It can be enforced in Court ot 
Sub- Judge if the terms of the bond were 
sufficiently wide to cover the case of a 
decree passed in a suit in a Court other 
than that of tlic District Munsif. The vali- 
dity of the bond and the liability under it 
did not require the acceptance of the bond 
by a Court having jurisdiction as a condi- 
tion precedent. AIR 1960 Andh Pra 507 
(508, 509) (DB). 

(0) Sections 135 to 139 of the Contract 
Act do not apply in terms to a surety bond 
executed in favour of a Court. But the 
principles contained in these sections con- 
tinue to apply to a surety bond executed 
in favour of a Court. .AIR 1962 J and K 
72 (74): 1962 Hash LJ 23 (DB). (AIR 
1944 Luh 428 and AIR 1957 Cal 645, Rel. 
on.) ** AIR 1959 Bom 516 (517): 1958 Nag 
LJ 72. 

(7) Section 145 is an enabling provision 
and does not bar the ordinary rights of 
suit. .Assignment of a security bond can- 
not be insisted upon. Though a securiiy 
bond is executed in the name of a Court 
its holder can enforce it, the benefit under 
the bond being secured to him. 1965 Ker 
LT 10 (12). 

4 . “Has become liable as surely.** — (1) 

A person executed a surely bond in pursu- 
ance of an order of Court under Order 38, 
Rule 5 in order to avoid an attachment be- 
fore judgment making himself personally 
liable to the extent of the decretal amount 
in case the suit was decreed against the de- 
fendant. The bond was delivered to the 
Nazir and the properly was not attached. 
Shortly alter, how'ever, the surety look the 
bond by force from the possession of the 
peon accompanying the Nazir and tore il 
off. It was held that the surety bond had 
become complete as soon as it was deliver- 
ed to the Nazir iuid it could be enforced 
against the surety under this section by 
executing the decree against him. 1955 Raj 
L\V L08 i209, 210) ♦* AIR 1964 Guj 260 
(201); (1961) 5 Guj LR 1074. (Decree can- 
not be executed against surety without 
complying willi provisions of Section 145.) 

(2) Where there was no undertaking bv 
the defendants (hut they bound themselves 
to pay the mesne profits us a condition foi 
obtaining the stay order, defendants could 
nut be said to have become liable as 
sureties under Clauses (a)> (b) and (c) ut 
Section 145. AIR 1953 Pat 289 (292). 

(3) Where in an application for payment 
of money due to him the pnrtv executes a 
bond in favour of the Court tendering the 
properties described therein us security for 
the amount and undertaking that he would 
P#r the amount to (he minor defendants on 
their attaining majority and on demand 
being made for that amount he would de- 
posit the some in the Court and In 
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cfise of default the same mi^ht be rcc(*vcr* 
ed Iroin himself and the properties secured, 
the party is acliiiK as a surety in respect 
oj the amount belonging to the minors and 
is not executing a bond as contemplated 
by Order 32, Rule 6. The bond can there 
lore be eninreed in execution under Sec- 
lion 145. AIR 1957 Trav-Co 151 (152, 

153): ILR (1956) Trav-Co 1156 (DB). 

(4) Section 145 applies when person has 

become liable as surely — Where merei} 
prohibitory order is issued under Order 21, 
Ruie 46 (I) and attachment made in that 
manner, person lo wliom prohibitory order 
is issued does not become surely for per- 
formance of decree — Section 145 docs 
not apply. AIR 1967 SC 1080 (1081); 

(1967) 1 SCR 207. (AIR 1961 Assam 121, 
AlVirmed.) ** AIR 1961 Assam 121 (122> 
(DB). (AIR 1936 All 555, Distinguished.) 

(5) The words ‘become liable’ in Sec- 
tion 145 (aj do not indicate that the surely 
should become liable at the time when he 
gi^cs the surely bond. (1961) 1 Andh WR 
147 (149) (DB). 

(6) Section 145 is not confined to suicly 

as such; on the other hand it purports lo 
determine the liability of a person who has 
become liable as a surely. The words ‘h.ts 
become liable a.s u surely' should not be 
confined to surety in the strict sense of the 
term as used in the Contract Act. A 
supurdar wlio receives properties from an 
ofTiccr of the Court and undertakes lo pro- 
duce the property in Court should not be 
permitted to evade his liability on a requisi- 
tion by the Court under Section 145 and to 
insist that he can only be proceeded ng.iinsi 
in a regular suit. He can be pro- 
ceeded against under Section 145. 1961 

Rui LW 31 (32): ILR (1961) U Raj 818. 

6. Security for Hie performance of dc- 

— ( 1 )‘ xhe present section applies to 

securities for the performance of any 
d*»cr€e whether original or appellate, ami to 
all securities whether given before or .subse- 
quent to the passing of a decree. 
AIR 1935 Lab 189 (190). 

(2) The words of the .section are wide 
enough lo cover a case where an ex parte 
decree is •‘‘Cl aside on security being given 
for the performance of the decree that ioay 
be passed at the re-hearing. See (1889) 26 
Cal 222 (224). 

(3) Judgment-debtor released from arrest 
on c.\eculion of surely bond by surely that 
on failure of judgment-debtor lo pay with- 
in certain period, he would be liable for it 

Execution can be taken out against 

surety. AIR 1934 Mad 186 (189): 57 Mad 
688 (DB). 

(4) The words ‘any decree’ in Sec. 145, 
Clause (a) of the Civil P. C. are wide 
enough lo include a decree that may 
passed after a person becomes a surety. 
The present Section 145, has made a sub- 
slnntlnl alleralion and is more compre- 


hensive than Ihe old Code of 1882. This 
section includes the cases of sureties either 
belore or after the decree, whether original 
or appellate, by the use of the words ‘any 
decree.’ The words of the section ‘where 
any person has become liable as a surely, 
(a) for the purposes of any decree or an> 
part thereof are clear enough lo cover Hit 
case a surety who has given security 
prior lo the decree for the enforcement of 
any decree when passed. 

Laches as such do not impair the remedy 
of the decree-holder, unless any act of his 
falls within Section 139 of the Contract Act. 
The surely can always apply in the Insol- 
vency proceedings as any other creditor Idr 
payment of his debts; as such, it cannot be 
said that the debt against the creditor hiis 
been extinguished or that he is unable to 
recover it. (1961) 1 Andh WR 147 il5l) 
(DB). 

6. Security for restitution of property. — 

(!) W'here moveable property is attached 
under Order 21, Rule 43 of Ihe Code, and 
the attaching olficer makes over such pro- 
perty to a third person on his passing a 
security bond for the production of such 
properly in Court when called upon, Sec- 
tion 145, Clause (b) has no application lo 
the case. The reason is that this clause is 
primu facie intended fur cases in which re- 
stitution is sought against a party who has 
taken the property in e.xecution of the de- 
cree or order in his favour and the cn.slu- 
dian of attached property under Order 21, 
Rule 43 cannot be said to be person who 
has “taken the properly in execution nl a 
decree.” AIR 1956 Mad 201 (206, 207) 

AIR 1935 All 767 (769) *• AIR 1921 .Nag 
130 (131) ** AIR 1920 All 245 (245); 42 All 
394. 

[But see AIR 1933 Mad 219 (220) “ ^ 
AIR 1924 Nag 258 (262, 263): 20 Nag LR 93 
(DB). (OVERRULING AIR 1919 Nag 2.'>; 

16 Nag LR 178 and 13 CPLR 104.) AIR 
1949 AH 306 (308): ILR (1949) All 869 
(DB) ** AIR 1931 All 567 (568, 571 J: .'>4 
All 263 (FB). (Impliedly Overruling AIR 
1926 All 406: 48 All 510.) ** AIR 1928 Lah 
181 (163) (DB).] 

(2) Where property is entrusted bv an 
attaching olTicer to a watchman from 
whom no bond is taken for the safe cus- 
tody and safe return of Ihe properly 
attached and (he arrangement is nut up 
proved of by the Court, the custodian is 
not liable as a surety under this scclijii. 

But when a bond is taken from the custo- 
dian which is approved of by the Court 
the custodian renders himself liable uivler 
this section. .AIR 1950 .All 699 (700). 

(3) A surely is a person who guaraiilces 
the performance of an obligation by another 
aiiu a person to whom moveable property 
attached in execution is handed over for 
safe custody will be liable to be proceeded 
against under this section as a surety onh * 
if the primary responsibility for procluc 
ing the thing when required rests or 
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another person, say the olFicer of the Couri 
who has uttaclied it, uiul not where the 
responsibility is only that of the uersuii 
Riving security for the safe cuslody of tin 
properly. AIR 1939 Cal 316 (3iy< (DR). 

(4) A supurclar really lakes properly 
which has been laken out in cunneclioi. 
with the execution of a decree and wlie;. 
he is called upon to produce the propcrlj 
he is arranging for Its production or resti- 
tution. A supurdar's case does fall with- 
in the language of Clause (b) of Sec. 145. 
Further the supurdar’s liability caji also be 
enforced under Section 145 (c). Hearing in 
mind that the properties attached in execu- 
tion of a decree are entrusted to a siipur- 
dur according to a praclice approved hy 
Courts and that the bonds executed by him 
are produced in and accepted and acted 
upon by Courts, it may safely be held 
that supurdars take the properties and 
agree to produce them when retfuiied bj 
the Court under an implied order ol the 
Court. 1901 Raj L\V 31 (32): ILH ll9Gl» 
11 Ru.i 818. 


(5) A surety bond executed by the Supur- 
dar (custodian of attached live-stock) fo] 
the restitution of the properly taken in exe- 
cution of the decree against the judgment- 
debtor, is not afl'ecled in any way b\ the 
subsequent contract for the pcrlormauce of 
the decree which was entered into between 
the appellate Court, the judgment debtor 
and another surety, as a condition for slaj 
of execution granted bv the appellate Cnurl 
pending the disposed of appeal filed by the 
judgment-debtor against an order dismiss- 
ing his obiection to attachment. 1962 Rai 
L\V 711 (712): ILR (1963) 13 Raj 391. 

{.^IR 1939 Bom 23, Disling.) 

7« Security for fulflliiicnt of eondllion.— 

(1) The section applies to securities for Die 
fuirilmenl of a condition imposed upon 
a person under an order of the Court. .\1H 
1917 Mad 237 (238). 

(2) This .'-eclion ij applicable to a per 
son who is a surely lor himself just a.s 
much as to one who is a surely for .some 
one else. AIR 1931 Rang 65 (65). 

(3) Clause (a) of Section 145 of t. P. 
Code is of a general nature and was de 
‘igned to set at rest the conflict under Sec 
tion 263 of the Code of 1882 and to make 
It Wide enough to cover a decree that li.is 
already been passed as well as a decree 
that may be passed after Die person con- 
cerned has become liable as surety, as also 
to suretyship given for the performance ot 
appellate decrees. 


necessary for I 
apphcnbilily of Clause (c) of Section li 
namely, that the person should be liable 
a surety, that he undertakes the periori 
ance of ihc decree and that there 
a personal liabdily. AIR 1967 Andli P 
234 (235): ,1967) 1 Andh VVR U8 

8. **Unclcr an order of the Court , 

Clause (c) w'ill apply only where there 


an order of the Court for Ilje pa>mciit ol 
money or for the fulliimeul oi any condi- 
tion imposed on any person. Whore Inc 
proceeding.^ against the .surely are not to 
eiilorce any decree or order ol Hie Couil, 
tile section will not appl>. AIR 1952 Iiav 
Co 237 (238): ILK (I952j Trav-Co 144 ,DU/ 
AIR 1933 All 269 (272): 55 All 346 (FR,. 

(2) Where, under Order 21, Rule 13, 
moveable properly is attached and made 
over by Hie attaching ollicer to a iliird 
person on his passing a bond underlak.ng 
to produce the property in Court wheiievei 
required, the liability ol the surely aiises 
not under any order of tlie Court but li uii 
an act ol the attaching oiViccr under an 
authority conlerred on him by law, and 
therelore tlie section did not apply to such 
cases. AIR 1926 Mad 10U5 (1006) (DB). 

[But see AIR 1933 Mad 219 (220).] 

(3) The ‘order’ referred to is one en- 
forceable through execution by one pailj 
to the suit or proceeding against anciiier 
parly thereto : where therelore sccur.ty 
is given on behall of the next friend uj a 
minor nmder Order 32, Rule 6 lor wi*n- 
druwing the laltei*’s money from Couri , il 
is not done under any order of the Court 
in lavour of one parly cniorceable ag-dnsl 
anoliier parly, hu, under an order passed 
for (he prolecUon ol the minors interest 
against Dial nimor s own next ii iend and 
therefore Section 145 does not apply to Uie 
case. AIR 1918 Mad 661 (663): 41 .Mad 
40 (DB) AIR 1934 Mad 262 (263i: 57 
Mad 803 (DB). 

(4) Where a next friend of a ini:if)r 
plaintin applied for withdrawing llic 
minors money Ironi Court to be utilized 
for purchasing Government Promiss«)r> 
Notes and depositing the same in Court and 
he was allowed to do so on security, it 
was held that Section 145 w'ould apply and 
the security could be enforced in e.vecu- 
tion. AIR 1933 .Mad 678 (679): 56 .Mad 
687 (FB). 

9. Suit or iirocecdlngs. — ( 1 ) The order 

imposing the condilion must be passed dn 
any suit or any proceedings consec,u<‘ui 
thereon.” AIR 1928 Rang 249 (252;: 6 

Rang 474 AIR 1926 Sind 35 ,36): 19 
Sind LR 390 (DB). 

[See also AIR 1925 Sind 25 (26): 17 Sind 
LR 257.] 

(2) A proceeding for Hie grant of letters 
of administration (hough it may take the 
form of a sui, is not a “suit or a proceed- 
ing consequent thereon.” Hence, a .surety 
under an administration bond docs not 
come within Hie purview of this section, 
AIR 1928 Rang 249 (2521: 6 Rang 474. 

[Sec however .AIR 1926 Sind 35 (36;: lO 
Sind LR 390 (DR). (Can section he appli- 
ed to such case by virtue of Section 141? 

— Per Kennedy J. C., Yes — Per Rupchaiid 
Dilaram A. J. C., No.)] 

(3) Where the judgment-debtor deposited 
the decree amount into Court and the next 
friend of the minor decree-holder applied 
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for withdrawing llic money and for rc- 
depositing it in the form of Government 
Promissory Notes, it was held that such 
an application was a “proceeding conse- 
quent on tile suit” and that a surely for 
such re-deposit can be proceeded against 
under this section. AIR 1933 Mad 678 i6/8. 
070): 36 Mad 687. 

(4) Where after a writ petition challeng- 
ing allotment ol s»)me land in petitioner's 
favour was dismissed, the respondents (wrU 
petitioners) moved the High Court for leave 
to appeal to the Supreme Court and 
obtained stay of delivery of possession after 
furnishing security for mesne profits, tlie 
surety making himself personallv liable as 
well as hypothecating his properly under 
the surety bond, and after dismissal oj the 
appeal by the Supreme Court, the peti- 
tioner moved the High Court for giving 
ell'cct to the stay order by enforcing the 
.‘ccurily for mesne profits eillier under Sec- 
tion 145 or Section 151 : 

Held, that as the proceedings in :;!Vtl 
writs were analogous and akin to proceed- 
ings in civil suits, the matter was •coveicd 
by Section 145. In any event, there could 
he no bar to tlie application of Section tol. 
AIR 1960 Puni 16 (18): ILR (1959) Punj 
532. (AIR 1928 Rang 249 and AIR 1926 
Sind 35 and AIR 1950 EP 111, Dist.) 

10. Exceiition against surety. — (1) This 

se'-lion provides for the enforcement of tl»c 
surely’.* liability by e.xecution against the 
surely of the decree or order in connection 
with which the security was given. AIR 
1956 All 32 (33). 

(2) To enforce surety's liability the Court 
is not bound to issue execution against 
the surely. It lias a discretion to refuse 
such execution. AIR 1922 Rom 340 (34*.). 

46 Rum 702 ** AIR 1957 Madh Pra 98 
(104, 105) (DB) AIR 1925 Rang 135 
(137); 2 Rang 567 (DB). 

(3) If execution is issued the Court c m- 
nol dljclarc a lorl'eilure in favour of the 
Government but the security money should 
be paid to the decree-holder. (1912) 39 
Cal 1048 (1050) (DB) ** AIR 1936 Sind 244 
(246): 30 Sind LR 177. 

(4) The legality of the order for security 
cannot be questioned by the surety in the 
execution proceedings against him under 
tills section. AIR 1936 Cal 143 (145'. 

(5) For the purpose of determining the 
jurisdiction of the Court to proceed again.'«l 
the surely, the same considerations will ap- 
ply as it lie were a judgment-debtor 
acainsi whom a decree was being cxccuicd. 
1940 Nag L Jour 244 (246, 247) (DB). 

(6) The .section does not mean that the 
application lor execution against the surely 
must neces.'-arilv be in the form .set nui 
in Order 21, Rule 11. The section unly 
means that the security can be enforced in 
any manner provided for the e.xecution of 
decrees, that is, by arrest, attachment, etc. 
AIR 1942 Sind 134 (135): ILR (1942) Kar 
79 (DB). 


(7) If an order .slaying the execution of 
the decree is granted bv a Court, it is 
restricted in its operation to the actual 
parlies to the decree and it will not deter 
the decree-holder from seeking execution 
against the surely. AIR 1953 Hyd Hi 
(112): ILR (1953) Hyd 51 (DB). 

(8) Where the sureties execute a secu- 
rity bond to enable the judgment-debtor 
to get the money from the military auth- 
orities for payment to the decree-holder 
and tlie judgment-debtor obtains the money 
from the military authorities, the sureties 
ought to see that the judgment-debtor depo- 
sits the money in the Court. But 
where they did not care to see rs to what 
happened to the money received by ihe 
.judgment-debtor, an order of the execut- 
ing Court to the judgment-deblor to pro- 
duce the bills or the value of the same is 
liot necessary. It cannot be said that the 
liability of Ihe .sureties would arise only 
when the Court required Ihe property frojn 
the judgmenl-dcblor and he did not produce 
it. AIR 1957 .\Iadli Pra 98 (106) (DB). 

(9) Where the bond.s. sliow’ed that (iic 

condition precedent for the enforcement oi 
surety's liability is an adjudication by a 
Civil Court on matters referred to it in 
the surety bond, if Ihe suit is dismissed »ji 
consequence of a tenancy decision going 
against the plalntilT and accepted by him, 
it is an adjudication bv a Civil Court on 
merits, and sureties, would be liable to be 
proceeded against in execution. (1968) 1 

Mys LJ 195 (197): 14 Law Rep 88. 

(10) Where in a bond executed by a 
surely he undertook to pay a certain suin 
on tailure of the jiidgmeiit-debtor to com- 
ply with an ejectment decree passed against 
him, even though the plalntilf could not 
enforce the decree due to provisions of Rent 
Act yet he could enforce the same in exe- 
cution proceedings aguin.sl the surely, willi- 
oul filing a separate suit. (1968) 70 Pun 
LR 237 (240): 1968 Cur LJ 199. 

U. Extent of execution. — (1) The sei- 
Uon applies only where the surely has ren- 
dered himself personallv liable. AIK 1956 
All 32 (33)** AIR 1954 Pepsu 3 (4): ILR 
(1953) Patiala 59** ILR (1954) Cut 556 
(501) (DB'** AIR 1916 Cal ,30 (30) (DB;** 
AIR 1934 Mad 262 (263): 57 Mad 803 
(DB). 

[See also AIR 1953 Pat 289 (292).] 

(2) Where a surety bond docs not create 
a personal liability but merely creates a 
charge or mortgage on the surety'.* pro- 
perly, it cannot be enforced bv proceedings 
under this section. AIR 1954 Pepsu 3 ;4): 

ILR (1953) Patiala .59** ILR (1954; Cul 
556 (560) (DB)** AIR 1943 PC 189 (191): 

ILR (1944) Kar PC 16** AIR 1928 Bom 42 
(48): 52 Bom 72 (DB)** AIR 1934 Lah 138 
(139): 16 Lah 282 (FB). 

(See also AIR 1945 PC 91 (93): 72 lad 
.4pp 165: ILR (1946) Lah 411: ILR (1945) 

Kar (PC) 269.] 
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(3) Where the charge on the surety’s 
properly is declared by the decree ilsrif, 
the liability can be enforced by cxcculin^i 
the decree and no suit on the niortf^ai^e is 
necessary. The reason is that in such a 
case the surety is virtually in the posit i«»n 
of a judRment-deblor. AIR 192G Cal >**<9 
(891, 892): 54 Cal 1 (DB) ** AIR 1928 L.di 
209 (210, 212). 


(4) Where the surety makes himself per- 
sonally liable and, in addition, charges his 
property, it is only the personal liability 
that can be enforced under this section. 
AIR 1934 Oudh 139 (140): 9 Luck 534 

(DB) AIR 1935 Oudh 510 (514, 515;: 11 
Luck 449 *• AIR 1964 .\ndh Pra 339 (341,: 
(1964) 1 Andh WR 374 (DB) AIR 1901 
Aiidh Pra 413 (415): (1900) 2 Andh WR 
510 (DB). (If the decree-holder is trying 
to enforce the charge created, he could not 
do so under Section 145, Civil P. C., and 
his only remedy would be by way of suit.) 


(5) The decree-holder may give up the 
niortgage and enforce the personal liabi- 
lity of the surely by attachment and sale 
of the property charged. AIR 1926 Ruin 
279 (280): 50 Bom 339 (DB) ♦♦ AIR 1927 
Mad 416 (420) (DB) AIR 1916 All 57 
(59): 38 All 327 (DB) ** AIR 1917 Pat 
590 (590): 2 Pal L Jour 197 (DB). 

[See also AIR 1917 All 104 (106): 39 All 
226 AIR 1928 Lah 802 (803, 804) 

AIR 1917 Cal 82 (83, 84).] 


(6) A compromise petition ftlcd in the 
execution ca.se recited that the surely shall 
remain liable to the decree-holder for ihe 
stipulated sum of Rs. 9,000 and her pro- 
perly described in the schedule thcrcunoer 
would be subiect to attachment until the 
said amount had been duly paid to the 
decree-holder. It was held that it created 
a personal liability against the surely to 
the extent of the amount mentioned and 
Ihe decree-holder was therefore, entitled to 
execute the decree as against the surelj 
and proceed to attach and sell her properly. 
AIR 1957 Assam 153 (155) (DB). 


(7) \yhere a judgment-debtor himscl 
gives his properly as security, the properl 
can be sold in execution under Section 4< 
AIR 1953 Trav-Co 364 (367) (DB) *♦ All 

H87): 51 Cal 150 (DB) ♦ 
(1875) 2 Ind App 219 (233) (PC). 

(8) A surely for costs payable by i 
party to a suit is personally liable for t!u 
costs and the mere fact that he deposits { 
certain amount by way of security doe: 

?0H9 personal liability. All 

A^ iudgment-deblor and he i: 
severally liable with the iudg 
ment-debtor for the decree amount 7^ 

frealeVflR^^^^H P*‘‘oc'P«] can. in fact, bt 
treated as a decree against him AIR 19.5-1 

fepsu 3 3): ILR (I953) Patlnla 59 ** A1 h 
1034 Bom 252 (254): 58 Bom 48^(011; - 


AIR 1960 Raj 319 (320): 1960 Raj LW .375 
(DB). 

(10) The parly for whose beiu-lil sc( ii.ity 
has been given is not bound to exc ule 
the decree against the judgmcnl-deblor 
before proceeding against tlie surely, 
except where the decree otherwise pro\i(i( .>. 
AIR 1954 Pepsu 3 (3): ILR (195:1) 

50 ** AIR 1933 Nag 287 (289; A»H 

1029 Lah 393 (394) AIR 1926 A!! 6.57 
(657) (DB). 

Ill) Within the limits prescribed bv tbo 
security bond, the surety's liability extends 
to any amount recoverable from the ju.lg- 
ment-debtur. AIR 1920 All 005 (OUOi 

(DB) (1907) 30 Mad 167 |168| iDH) 
(1899) 23 Bom 478 (483, 484) (DB). 

(12) Where under a surety bond a per 
son undertakes to discliargc the decree- 
liability of the defendant to the extent of 
a particular amount Ihe surety cannot be 
held liable to pay interest on the sum 
mentioned in the bond when theic is 
nothing in the bond to make him liable f^.r 
interest. AIR 1957 Trav-Co 233 (2:14 j 
1959 Ker LT 419 (420): 1959 Ker LJ 38(J. 

(13) Where a surely undertakes a habi- 
lily not contained in the decree, he can- 
not aftenvards dispute it. AIR 1927 Mad 
416 (421) (DB). 

[See also AIR 1952 Trav-Co 237 (239»: 
ILR (1952) Trav-Co 144 (DB).] 

[But see AIR 1925 Pat 128 (129) (DB;.] 

(14) The fact that security has been 
given does not take away any legal rights 
which Ihe decree-holder may otherwise 
have. He is not bound to proceed oni> 
against the properties specified in the secu- 
rity bond but is entitled to utlacb and 
sell the properly of the judgmcnt-deblor 
which he could otherwise have proceeded 
against. AIR 1918 Pal 384 (385) iDB). 

(15) The provision in the security bond 
for a deposit of twice the value of Uio 
goods on default of Ihe production is 
clearly in the nature of a penally and 
inserted in terrorism. In .such case lh( 
Court has undoubted powers, in the e.\ei- 
cise of its equitable jurisdiction to relieve 
the parlj' and confine his liability to the 
extent of a reasonable compensation to the 
other side not exceeding the penalty stipu- 
lated for. AIR 1959 Ker 273 (275): 1058 
Ker LT 801. 

(10) Where a Hindu father lias boioiue 
liable as a surely under this section, Ihc 
liability can be enforced by execution pro- 
ceedings under this section against the 
sons’ share in the joint family properU to 
the same extent as if a decree had been 
passed against the father. AIR 1938 Nag 
148 (149): ILR (1939) Nag 536 (DB). 

(17) Stay of execution pending appeal by 
judgment-debtors on furnishing security — 
Surety bond stating that judgment-debtors 
would act in accordance with decree ol 
appellate Court and that if they did not 
he (surely) would pay personally specified 
amount to decree-holders — The decree 
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holder was nol enlilled to proceed agjiin.sl 
the surety unless and until he first exhaust- 
ed his remedy apainsl the pro- 
perly of the deceased in the hands 
of the Judgmcnt-debtf)rs and unless the 
Judgmenl-dcblors were held under Sec- 
tion 52 (2), Civil P. C. (1908), to be per 
sonally liable to pay any amount to the 
decree-holder. AIR 1000 Madh Pra''68 (09, 
70): 1900 MPLJ 81. 

(18) Properly attached and in custody ol 
sapurdar ordered to he sold — Appeal by 
detendants against order — Defendants 
obtaining stay of execution pending on 
appeal — Property becoming unmarketable 
during appeal period — Appeal dismissed 
— Defendants are liable for the deteriora- 
tion of the prt)perlv. AIR 1958 Puiij 5t8 
(350). 

(19) On a decree on a negotiable instru- 

ment the maker alone will be liable. But 
where the decree is against another person 
also as guarantor, the decree must he 
treated as separate decree and the piainttfr 
has first to proceed in execution against 
the maker of the negotiable instrument 
and only if that execution fails the decree 
may be executed against the guarantor. 
(1965) 2 Mad LJ 502 (503) ** AIR 19CJ 

Mad 233 (234): (1963) 2 Mad LJ 552 (DB). 

12. Manner of execution. — (1) The ex- 
pression "in the manner herein provided 
for the execution of decrees" in this sec 
t>()n atlr.acts the provisions of Section 48. 
AIR 1949 Mad 285 (287): ILR (1948) Mad 


504 (DB). 

(2) Where the attached vehicles ni the 
custody of the sapurdar were damaged due 
to his negligence, a petition for an order 
against him to restore the vehicles in the 
same condllion in which they were is main- 
tainable. No suit need be instituted against 
him. AIR 1958 Punj 348 (349). 

13. Discharge of surety. 


(a) Construction of Bond. — (1) The 
question whether a surely has incurred 
liability under his bond depends upon the 
terms of the bond. AIR 1945 PC 91 (93j; 
72 Ind App 165: ILR (1945) Liili 411; ILR 
(1945) Kar (PC) 269 *• AIR 1957 As.^.-im 
71 (73); ILR (1957) 9 Assam 183 (DB). 

(2) Where there is a doubt about the 

construction of the surely bond, it must 
be considered in the light of the 
directing security to be given. AIR 19 do 
C al 242 (244, 245) (DB) ** I960 MPLJ 293 
(297): 1959 Jab LJ 764. (Where words 
are equally applicable to hyo or luore 
persons or lo two or more it i.s ft 

lalenl ambiguity and in such a case extrin- 
sic evidence is admissible lo resolve it.? 

AIR 1934 Mad 186 (188): 57 Mad 688 

IDB) ** AIR 1934 Cal 569 (570): 61 C.it 

890 (DB) AIR 1932 PC 131 (1321. 

(3) A security bond mu.st be construed 

slricllv. AIR 1967 Mys 147 (149): (1965) 
2 Mvs 87 ** 1942 Nag L Jour 39 (40, 
U) ♦* AIR 1957 Trav-Co 2.33 (234) 

'* AIR 1941 Mad 151 (152). 


(4) A surety cannot be hold liable 
except to the extent to which he is clear- 
ly bound. AIR 1947 Nag 91 (92): ILR (1946) 
Nag 666 (DB) »» AIR 1957 Trav-Co 2.3.3 
(2.34) ♦* AIR 1928 Bom 42 (46): 50 Bom 
72 (DB). 

(See also 19.53 AMLJ 80 (81).] 

(5) If It is reasonably clear Dial the 
contingency in which the bond is sought 
to be enforced would not fall within the 
language of the condition, it is not pcrniis 
sible lo override that language in the light 
of what the parlies intended, if they did 
nol succeed in expressing that intention in 
suitable language. If, on the other hand, on 
a fair reading of the bond in the light of 
the surrounding circumstances, (he most 
important of sucli circumstances being (he 
order pursuant lo which the security is 
given, the Court considers that the conting- 
ency in which the security i.s sought to be 
availed of falls reasonably within the 
language of the condition which Is sulTi- 
cienllv wide to comprehend it, there is no 
rule compelling the Court to adopt the 
stricter of the Iwo constructions to both 
of which the language mav be susceptible 
AIR 1948 Mad 302 (305) (DB). 

(6j Where a surety guarantees the 
performance of any decree that might be 
passed against a party, and (he bond is 
not expressly limited to the Court’s decree, 
the bond must be taken to have rcfcren.'c 
to the ullimale issue of (he suit. Thus, it 
\sill extend to a decree pa.s.sed on appeal, 
or on remand by the Appellate Court, or 
on a restoration of the suit dismissed once 
for default. AIR 1932 Cal 858 (860): .VJ 

Cal 1450 (DB) AIR 1953 Madh B 77 
(79): ILR (1953) Madh B 57. (Bond will 
extend to decree pas.scd on anneal.) 

AIR 1919 PC 65 (57): 42 All 158: 46 In.l 
App 228: 22 Oudh Cas 212. (Do.) •• (1878) 

3 Bom 204 (206) (FB). (Decree on re- 
mand.) •• AIR 1941 Nag 61 (631: ILR 

(1942) Nag 189. (Decree upon resloralion 
of suit.) AIR 1935 Mad 365 (.367)' .58 
Mad 721 (FB). (Do.) 

(b) Consent and compromise. — (1) The 
surety bond will apply even lo a consenl 
decree provided there is no fraud or collu- 
sion in obtaining it; and provided that such 
decree is not excluded by or is nol out- 
side the scope of the security bond. AIR 
1961 Kcr 312 (314): 1960 Ker LT 866 

(DB) .AIR 1957 Assam 71 (73): ILR 
(1957) 9 Assam 183 (DB) ♦* (1950) .55 Mys 
HCR 7 (9, 10) (DB). 

(2) A contract between the credilor 
and principal debtor, by which the creditor 
promises to give time lo. or not to sue, the 
principal debtor, discharges the surety 
unless the surety assents to such contract. 
AIR 1958 Andh Pra 512 (513) (DB). (Dis- 
charge of principal debtor (judgment-debtor) 
by compromise between him and decree- 
holder.) ** AIR 1927 Cal 239 (240) |DB). 
(Creditor promising to give lime.) ** .4IR 
1926 All 657 (658). (Creditor promising 
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nol to sue.) ♦♦ (1901) 23 All 137 (1-17): 27 
Ind App 168 (PC). 

[See however (’39) AIR 1939 Mad 70 
(76).J 

[But see (1900) 22 All 331 (352j (DB).] 

(3) Whether the surety under this sec- 
tion is discharged by the creditor entering 
into a compromise with the principal 
debtor depends on the terms ol the secu- 
rity bond. (19r>3j 3 SCR 921 (920) 

1964 Ker U 198 (200): ILR (1961j 1 Kei 
503 (1)13) AIR 1962 J and K 72 (75); 1962 
Kosh LJ 23 (DB) *• AIR 1931 Bom 55 
(56): 55 Bom 97 (DB) ** AIR 1928 Cal 
177 (178); 55 Cal 91 (DH) AIR 1920 
Mad 355 (357): 43 Mad 272 (DB). 

[But see 1967 All U 273 (274). lAlK 
1931 Bom 55, DISSENT.)] 

(c) Co-extensive liability. — ( 1 ) The 
surety’s liability being co-extensive with 
that of the principal debtor, the extinction 
or diminution ol the latter’s liability 
operates as a discharge of the surely to a 
corresponding extent. AIR 1951 Pal 602 
(606): 30 Pat 784 (DB) ** (1888) 12 Bom 
71 i76) (DB) AIR 1923 Mad 340 (311, 
344) (DB). 

[See AIR 1940 Bom 247 (249); ILR 
(1940) Boin 387 (DB).] 

[See however AIR 1944 Nag 27 7 
(277).] 

(2) A surely is bound as long as the 
judgment-debtor is bound. Hence, when 
the decree is sought to be executed against 
the surely, no uncertified payment by Ihe 
judgment-debtor can be recognized by t!ie 
executing Court. AIR 1923 Cal 313 (313) 
(DB) *• AIR 1926 .Mad 674 (675): 49 Mad 
325 (DB). 

[But see AIR 1926 Sind 105 (107); 20 
Sind LR 362.] 


(3) Sureties for satisfaction of decree 
— Kiilorcement of surety bond against one 
or release of one does nol operate as dis 
charge ol others — Their liabiltly thougii 
jcint and several is not distinct. AIR 19u6 
SC 1427 (1431): (1966) 3 SCR 451. 

(d) General.— (1) Where the security 
bond guaranlccs performance of anv 
money decree that might be passed. Ihe 
decree continues to be a decree for pay- 
ment of money though it is made payable 

1" ‘”f|a*menls. AIR 1957 Assam 71 (73): 
ILR (195/) 9 Assam 183 (DB). 

(2) Where an attachment before judg- 
ment is removed on security being furnish- 
ed under Order 38, Rule 5. the su^el^•s 
lability comes to an end on the dismissal 
?Qt)! M original Court. AIR 

217 (218? * * ** 

siiii though the 

?s rtprr by the trial Court, but 

IS decreed in appeal, the liabilitv of the 

IhrannJlM*' ^*''**'*' eklenks to 

682 •• air 1937 .\II 

272 (272): 31 

ml: M Bom 


[See also AIR 1953 Mvs 68 (70, 71): ILR 
(1953) .Mys 277 (DB).] ' 

(4) The liability cannot applv If* a 
difTercnt proceeding altogether. Where 
person gives security lor pr‘)diiclion of pro- 
perly in one suit, he cannot be called 
to produce it in another. AIR 1941 .Nag 
:39 (342,: ILR (1942) .\ag 198 .\|K 

1924 All 64 (65). 

(5) Under Ihe law Ihe surety bond h is 
to be given irrespective of anv cfnidili'm.il 
order of altachmenl and even willioMl li,c 
existence ol anv such order. Siirelv can- 
not, tljereforc. lake advantage oi the re- 
inovai by the delendant or ^omt•bod^• on his 
behalf or by person who was for Ihe li:.ie 
being in custody of the properlv ot ihe 
defendant conditionally allaclied ondcr 
Order 38, Rule 6. Such removal does r.« I 
alfect the surety’s liabilily under the bond. 
AIR 1957 As.vam 71 (73); ILR (1957; 9 
.Assam 183 (DB). 

(6) Where the defendant applsiug to 
set aside an ex parte decree furnishes 
security under Section 17 of the Provincial 
Small Causes Courts Act, for (lie pi-rforin 
ance of (he decree, (he security only applies 
to (he ex parte decree itself in ca.-^e the 
application should fail. Hence where Ihe 
ex parte decree is set aside the surely l.> 
discharged and he is not liable in respci i 
of the decree that may be pa.ssed subse- 
quently. AIR 1968 Andh Pra 300: (1967) 

2 .Andh WR 15 AIR 1954 Hyd 24 i25): 
ILR (1953) Hyd 526 ** ILR (1957) Andh 
Pra 162 (164) •* AIR 1936 .All 593 (593). 

(7) A surety for the appearance of 
judgment-debtor is discharged if (he iudg- 
mcnt-deblor is in Jail for a criminal 
offence and cannot be produced on the 
required dale. AIR 1923 Rang 26 (2C»: 4 
Upp Bur Rul 99. 

[But see AIR 1922 All 390 (390). 44 
All 174 (DB).] 

(8) A surely for the appearance of the 
judgment-debtor if u particular pending 
proceeding is dismissed, is discharged if on 
the dismissal of such proceeding the jiiug 
rnent-debtor surrenders himself before the 
Court. AIR 1933 Cal 337 (338) (DB,. 

(9) Where a judgmenl-dchlor is releas- 
ed on security, but owing to the default of 
the decree-holder the exeiution petilion is 
dismissed and the surely discharged, the 
liability is not automatically revived by 
the mere restoration of the execution pel, 
lion. AIR 1934 Lah 349 (351). 

[Sec AIR 1937 Mad 72l (723).] 

(10) Where the surely has bound him- 
self to make the judgment-debtor pav Ihe 
decree amount on a specified date, or, in 
default, to pay it himself, the {udgmeni- 
debtor’s death before the prescribed date 
docs nol end the surety’s liabilily. (1910) 

8 Ind Cas 985 (986) (Low Bur). 

[But see AIR 1923 Rang 26 (26)- 4 

Upp Bur Rul 99.] 

(11) A surely under Order 38. Rule 5 
(attachment before judgment) is not di.s 
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charged by the death of the defendant 
pending the suit wlicre the cause of aclio]i 
survives against the legal representative and 
the legal representative is brought on the 
record. But where a person who is not 
the legal representative is brought on the 
record and a decree is passed against the 
estate of the deceased, neither the legal re- 
presentative nor the surety is bound by the 
decree. AIR 1916 Bom 55 (56): 41 Bom 
402 (DB) ** AIR 1924 Lah 428 (429; 

AIR 1927 Bom 63 (65): 50 Bom 802 (DB; 
(Person not legal representative brought 
on record.) 

(12) Where the Court varies the terms 
of the security bond without the surety’s 
consent, the suretv is discharged. AIR 1926 
Bom 565 (566) (DBl. 

(13) Where the variation of the terms 
of the security bond is obviously lor Ihe 
benefit of the suretv. he is not discharged. 
AIR 1926 Sind 105 (108): 20 Sind LR 362. 

(14) If the Court in whose favour ihe 

surely bond is executed is not in the least 
responsible for the change in the situalicn 
of the surely, the surety is not entitled to 
ask the Court to relieve him of his obliga- 
tion under the bond on the ground that the 
decree-holder has arrived at a certain 
arrangement with the debtor. AIR 1967 
Mys 147 (149): (1965) 2 Mys LJ 87 *•* AIR 
19<)2 Orissa 54 (56 and 59): ILR (1961) Cut 
356 (DB). (The principles of Sections 133 
to 139, Contract Act do apply where the 
creditor compounds and grants time to Ih*. 
debtor without surety’s consent. In such a 
case the equitable principle is applicjblc 
and the suretv is relieved of his liability.) 
•* AIR 1935 Nag 258 (263. 264): 31 .Nag 

LR (Sup) 83 (DB). 

[Sec also AIR 1936 Lah 470 (471).] 

(15) The surely is discharged by Ihe 
failure of the creditor to sue the principal 
debtor within the period of limitation. 
(1902) 24 All 504 (508) (DB) ** (1889) 11 
All 310 (313) (DB) ** (1896) 2 Upp Bur Rul 
308 (310) ** (1906) 2 Nag LR 42 (44). 

[But see AIR 1925 Bom 244 (246): 
49 Bom 202 (DB) ** (1886) 12 Cal 330 

(333) (DB) (1910) 33 Mad 308 (310) 
(DB) •• AIR 1936 All 549 (552) (DB).l 

(16) A surety is discharged by the 
failure of the consideration for his bond. 
AIR 1929 Lah 770 (771): 11 Lah 77 (DB). 

(17) Where the surety has not per- 
formed his obligation because the decree- 
holder has expressly dispensed with U.s 
performance the surety is not liable to be 
nroceeded again.'-t under his bond. AIR 
1925 All 5 (6) *♦ AIR 1924 Mad 241 (212; 
(DB). 

[See also AIR 1937 Nag 269 (269, 270): 
ILR (1939) Nag 497.1 

(18) Where a surely dies after the 
accrual of his liability under the bond, llic 
liability can be enforced against his legal 
rcprcsenlalivcs to the extent of his estate 
in their hands. AIR 1914 Mad 328 (S'JG-: 


38 Mad 1120 (DB) ** AIR 1926 Sind 204 
(295): 19 Sind LR 165. 

(19) Where the surety is not otherwise 
discharged from his liability the Court has 
no power to make an order for his dis- 
charge except in the case provided for by 
Order 38, Rule 3 (arrest before judgment). 
AIR 1927 Mad 294 (296) (DB) ** AIR 1029 
Lah 435 (436). 

[But see (1870) 13 Sulh WR 403 (405) 
(DB).3 

(20) The Court to which a guarantee 
is given has power in a proper cdsc to 
exonerate the suretv from all fufurc 
transactions. AIR 1932 All 262 (262, 263): 
54 All 293 (DB). 

[See also AIR 1940 Mad 730 (730L] 

(21) A surely may be precluded by 
csloppel or res judicata, from disputing his 
liability under the bond. (1906) 4 Ca! L 
Jour 311 (316, 316) (DB). (Estoppel.) 

AIR 1936 Mad 990 (991). (Do.) *♦ (1907) 

31 Bom 128 (135. 136) (DB). (Res judi 
cata.) ** AIR 1930 Lah 80 (80). (Res 

judicata.) 

[But see AIR 1964 Raj 1 (3); 1903 Raj 
LW 473 (DB). (There is nothing in the 
language of Section 145 or 47 which may 
bur a surety from filing a suit to negati\c 
a liability which is sought to be fastened 
on him by a decree-holder. The surety can 
straightway file a suit or choose to coiittsl 
his liability on execution side.)] 

(22) Where a bond is given to tho 
Court, the liability of the surety cannot be 
determined by the surety by giving notice 
as in the case of a continuing guarantee. 
AIR 1940 Mad 730 (731) ** AIR 1936 Mac! 
576 (578) (DB). 

(23) Where security for Ihe appearance 
of a judgment-debtor in the course of cer- 
tain execution proceedings has been given, 
the termination of such proceedings will 
not absolve the surely from a liability 
already incurred by him before such 
leriuinalion. AIR 1939 Sind 270 (272.: ILR 
(1939) Kar 401 (DB). 

(24) Surely bond in favour of Di.«ilrirt 
Court for satisfaction of trial Court’s 
decree — Second bond undertaking to d's- 
charge liability under High Court’s decr' - 
if appeal is filed to High Court — Secon.i 
appeal not filed — Surety is not discharg- 
ed from the liability under the earlier bond 
by mere execution of second bond. (1953) 

6 Sau LR 368 (370). 

(25) Where a surety bond was filed in 
one Court but as the plaint was relumed 
for its being filed in proper Court, on pre- 
sentation of the plaint in proper Court, the 
bond still remains valid. AIR 1968 Andh 
Pra 272 (273) (DB). (AIR 1960 Andh Pra 
507. Foil.; Order in .\. O. No. 55 oi 
1959, dated 12-7-1963 (Andh. Pra.), 
REVERSED.) 

(26) Attachment of movable properly 
before judgment — Property attached kept 
in custody of third party on his executing 
bond to return goods and to pay price of 
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Koods if he failed to do so — Go(>ds des- 
troyed by fire — Enforcenieiil of liabilily 
under bond by application — Section Ho, 
is not attracted — Surely can plead in 
defence that he was not liable as goods 
were destroyed by act of God and that 
the contract which was not a special coi»- 
Iract stood discharged on account of Inc 
deslruclion. AIR 1962 Assam 2.3 |26, 27;: 
(I960) 1 Assam LR 243 (DR). 

(27) Whether particular decree ij, 
in scope of surely bond or not depends 
upon terms of surety bond and decree and 
consequently is question of fact — Whev. 
a compromise decree containing agreement 
between creditor and debtor for receiving 
decretal amount in instalments was <iulsi(ic 
surety bond surety was discharged. AIR 
1068 Delhi 108 (110). (AIR 1957 Cal 645 
and AIR 1944 Lah 428. Foil.) 

(28) Where the bond executed hv tin- 
surely mentions that he will be li.nble oniv 
if a decree is passed against all the <l€lon- 
dants and if all of them (defendants) .Tie 
unable to pay the amount the conipjo- 
mise by the decree-holder restricting ctaim 
only to the principal defendant, being in- 
consistent with the rights of the surely, 
impairing the remedy of the surety against 
the other defendants who were dismijsed 
from action the principle in Section 139. 
Contract Act applies and the surety stands 
discharged. AIR 1962 J & K 72 (76): 1962 
Kush LJ 23 (DR). (AIR 1938 Mad 422, 
Rel. on.) 


(29) It is a general rule that upon ll.o 
reversal of an order, all connected or 
dependent orders or acts in the law Tdll 
with it. Once such dependence is clear, 
the reversal of the parent order without 
qualification means and implies that the 
orders or acts in the law dependent there- 
on stand compelely wiped out. In the c.nse 
in (fUcstlon the surety bond executed !>y 
[he surely was manifestly an act in the 
law within the meaning of the above rule 
so that when the decree-holder induced tiic 
Court by exercise of Us review jurisdic- 
tion, to revoke the stay order on ilio 
Riound that the security originally ordejcd 
was inadequale, the consequence neces- 
sarily followed that tlic surety bond stood 
discharged altogether. AIR 1960 Kci It 
(12): 1958 Ker LT 545. 


(3(1) Where an order dismissing the su 
for default is .set aside, the suit is revive 

*, dale of dismissal and th 

surety bond, given under Order 38. Rule : 
GivU P. C., IS also restored and the decrc< 
M enforce it. AIR ICC 

1941 Nag 61 and AIR 1952 Pepsii 22. Re 

Whpr forfeited.- (l 
>Vhere a man stands surely for the aoDeai 

once of another, he should take e-Jcr 

precaution to ensure the currying nw I. 

his underluking and he cunnol be allowe 


on grounds of public policy to recover any 
sum forfeited under the bond fmm Ih'c 
principal or from any one else; Jor, iJ be 
is so allowed, it would only lend to render 
tlie surety callous and the whole objett m 
demanding the bond would be dtlealc.l. 
AIR 1932 Lah 23 (23). 

15. Form of surely bond.— (Ii A su'-tdv 
bond may be in favour of the Court or the 
decree-holder. No particular form is neces- 
sary. AIR 1926 Cal 877 (879): 53 Cal 5i.j 
(DB) ** AIR 1933 Lah 913 (914): 15 Lnlj 
44 AIR 19,35 Mad 209 (210): .58 Mad 777 
(DB) =** AIR 19.36 Lah 463 (464). 

[See also AIR 1955 Hvd 261 (2631: ILR 
(1955) Hyd 754 (DB).] 

(2) Form No. 6, App. ‘F’. doc.v not sh-nv 
that the name of the Court is lofiuircd to 
be mentioned. The document is not illegal, 
merely because the name of Ihc pre.sidi.ig 
officer or any other olTicer has not l)Len 
mentioned therein. .AIR 1958 Assam 15 
(10) (DB). 

|3) To make iJie section applicable it is 
net necessary that the surety\s liabi!uy 
must have accrued upon an upplicabon 
presented to the Court or a securils b<-rd 
filed in the proceedings. (1912) 16 Ind Cas 
859 (860) (DB) (Cal) ♦* AIR 1935 Mad 209 
(210): 58 Mad 777 (DB). 

[See also AIR 1939 All 517 (517). 1 

(4) The section does not apply to surely 
bonds executed outside Court. AIR 1919 
Mad 813 (815) (DB). 

(But see AIR 1935 Mad 209 (210): 58 
Mad 777 iDB).] 

(5) A surety bond charging immovable 
properly with a sum exceeding one hundrcci 
rupees is compulsorily registrable. (1899) 
20 Cal 222 (224) (DB) AIR 1958 .Ml 820 
(823) (DB) ♦* (1908) 31 Mad 330 (332) 

AIR 1925 R.ing .55 (58): 2 Rang 429 (DBi. 

[But .see AIR 1928 Bom 42 (44, 46; : 52 
Bom 72 (DB) *♦ AIR 1934 Lah 1.38 (141. 
142): 15 Lah 282 (FB). (OVERRULING 
AIR 1919 Lah 8: 1919 Pun Re No. 122.) 

AIR 1949 Aimer 60 (60) ** AIR 1960 Punj 
517 (518): 62 Pun LR 456. (AIR 1958 All 
820, DISSENTED.)] 

(6) Prior to the acceptance of the se< u- 
rity bond, it must be carefully .scrutinized, 
especially when It relates to charges upon 
specific immovable property, and intention 
of personal liability must be clearly er-n- 
tained in the bond to balance the risk ot 
executant not having power of <iisposul 
over the specified properly in the bond. 
AIR 1942 Lah 6 (9) (DB). 

(7) A security bond executed to enable 
the decree-holder to withdraw the decretal 
amount deposited in Court and to secure 
repayment of the money withdrawn in case 
the decree is reversed on appeal is not 
exempt from registration under Sec- 
tion 17 (2) (vi). Registration Act, but is 
registrable under Section 17 (I) (b) of that 
Act. AIR 1957 .Assam 1.57 (159) (DB). 
(AIR 1928 Bom 42 and AIR 1934 Lah 138 
(FB), Not followed.) •• AIR 1960 Pal 305; 
1959 BLJR 561 (DB). 
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A bond like all instruments creating 
a liability must be construed strictly. 
\\ here instead of adopting form No, 2 
in App F relating to the bond to be exe- 
cuted under Order 38. Rule 2, the bond was 
as follows. “I stand surely for the defend- 
ant and I agree that I will sec 

that the defendant shall be present in tlic 
Court on every day of the hearing till the 
final disposal of the suit (“dave ka akliaii 
nikal hone tak’‘) I shall produce him if 
he fails to attend. If I fail to do so I 
shall satisfy from my own properly the 
decree, if any, that might be passed in 
favour of the plaintiiT ' 

Held, (1) that the word “suit” in O 38. 
Rule 2, Civil Procedure Code and ‘dave’ in 
the security bond could not be interpre»cd 
so as to include execution proceedings as 
well: 

(2) that the surety had not undertaken 
to do anything beyond guaranteeing the ap- 
pearance of the defendant till disposal 
the suit which he had done; 

{3) that the surely could not be proceed- 
ed against on the security bond in execu- 
tion of the decree against the judgment- 
debtor. AIR 1960 Madh Pra 221 (221, 2'“:.: 
1900 MPU 21. 

(9) Form No. 3 in Appendix G ul Iht 
First Schedule to the Civil P. C., does not 
mention whetlier the sccuritv bond is to 
be executed in favour of any pniilcuhr 
officer or Court. Therefore from the mere 
fact that at the top of the bond there were 
words ‘to the Subordinate Judge, Coimba- 
tore' it could not be said that the bond 
was executed in favour of a person. Such 
a bond is not assignable. In such a case 
the parly who had deposited the amount 
during the pendency of appeal and w’jo 
stood successful in the appeal should not 
be left without a remedy to realise liic 
amount deposited by him. Even if Sec 
lion 145, Civil P. C. will not apply, tlu* 
Court has ample iuri.sdiclion in its in- 
herent power to enforce the bond hv wnv 
of execution in the same proceedings .VIR 
1900 Mad 324 (325): (1960) 1 Mad LJ 

148. (AIR 1936 Mad 953, Disting). 

16. Enforceability of surety bond apart 
from Che secllou.— (1) A security tan be 
enforced in execution under the inherent 
powers of the Court apart from the provi 
sions of this section. AIR 1955 Hyd 261 
(203): ILR (1955) Hyd 754 (DR) ILR 
(1954) Cut 656 (560) (DB) ** AIR 1952 
Trav-Co 237 (238, 239): ILR (1952) Trav- 
Co 144 (DD) *♦ AIR 1949 Mad 152 (154 j 
(DB) ** AIR 1943 PC 189 (191): ILR (1944) 
Kar (PC) 10 *'■ AIR 1966 Andh Pra 151 
(ir>2): (1965) 1 Andh LT 245 (DB) ** AIR 
1964 Andh Pra 339 (341): (1964) 1 Andh 
WR 374 (DB). 

17. Separate suit by or against surely. — 

(1) The fact that under the .section the 
surely “shall, for the purposes of appeal. 


be deemed a party within the meaning oi 
Section 47,” docs not make the surely a 
parly to the suit for all purposes. He is 
a parly only for the limited purpose of ap- 
peal. Hence, a suit to enforce the sci u 
rity IS not barred under the section. AIR 
1949 Ail 306 (308): ILR (1949) All 869 (DB) 
♦♦ AIR 1937 Cal 626 (627): ILR (1937; 2 
Lai 698 (DB) AIR 1938 Nag 148 (149): 
ILR (1939) Nag 536 (DB). 

(See also AIR 1949 All 260 (261 )J 

[But see AIR 1929 All 266 (266).] 

(2) A suit by the surety to negative his 
liability is not barred. AIR 1927 Bom 63 
(66): 50 Bom 802 (DB) ♦* AIR 1937 Lai 
658 (660): ILR (1938) Lah 140 (DB). 

[But see (1905) 28 Mad 117 (118/ (DB* 
** AIR 1929 All 263 (266).] 


(3) A suit lor injunction restraining the 
executing Court from executing (he decree 
against the surety cannot be maintained. 
AIR 1925 Lah 618 (618). 

(4/ Wlicre the attached vehicles in tiic 
cu.slody of the Sapurdar were damaged due 
to his negligence a petition for ordci 
against him to restore the vehicles in the 
same condition in which they were, is 
maintainable. No suit need be insliiutco 
against him. AIR 1958 Pun| 348 (349). 

(5) As.suming that a sapurdar lo whom 
goods attached are entrusted for safe cu.s- 
lody IS a surely within the meaning of this 
section, if no proceedings under the sec- 
tion are taken against the surely and he 
himself voluntarily returns the property to 
the defendant without claiming expenses a.i 
a condition for the return, he cannot claim 
the expenses bv merely presenting an ap- 
plication in execution. The surely is uo 
doubt entitled under Section 158, Contract 
Act, lo get the expenses incurred for main- 
taining the properly, but his remedy is 
by a separate suit and not by an applira- 
tion. Madh BLJ 1954 HCR 735 (737). 


(6) Until an application is made for exe 
cution against the surely he does not be- 
come a “party.” Hence, he cannot nppiy 
to the executing Court for cancellation ot 
liis bond. Nor will the rejection of such 
application made by hirn, where he make.s 
one, constitute res judicata. AIR 1913 
Mad 288 (291); ILR (1943) Mad 509 (DR, 
** AIR 1920 Mad 75 (77): 43 Mad 325 (DB) 
** AIR 1926 Lah 552 (553). 

(7) Where the surely does not impugn 
the validity of the bond when it was exe- 
cuted but only stales that by reason 
subsequent events, the bond has become 
discharged, he can approach the Court in 
whose favour the bond was executed and 
apply for its cancellation though proceed- 
ings lo enforce the bond may not have ycl 
been taken. AIR 1943 Mad 288 (291): ILH 
(1943) Mad 509 (DB). 

(8) When it is sought lo enforce the 
decree against the surety, he becomes ^ 
“party” and his objections therefore have 
to be determined in the proceedings and 
he cannot be compelled to file a separate 
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146. Proceedings by or against representatives. — Save as otherwise provided 
by this Code or by any law for the time being in force, where any proceeding may 
be taken or application made by or against any person, then the proceeding may 
be taken or the application mav be made by or against any person claiming under 
him. 


(1882, cf. S. 582A; See Order 22.] 

Section 145 — Note 17 (conid.) 
suit to vindicate his objections. His oints 
sion to raise any objection in procceduif^s 
against him under this section will inakc 
the decision as to his liability res judicata 
and he cannot dispute It afterwards. AIK 
1925 Lah 552 (55;i) *♦ AIR 192.3 Mad 3-KJ 
(342) (DB) AIR 1928 All 527 (530l: 51 
All 346 (DB) ♦♦ AIK 1930 Lah 399 (400i. 

(9) A surety cannot have a s.ale set aside 
by separate suit, where it is vitiated only 
by irrcgularilies and not lor want of juris 
diction. AIR 1928 All 527 (529); 51 All 
346 (DB). 

18. Appeal. — (I) An order enfor«’intj or 

refusing to enforce a .security under this 
section is appealable as a decree. AIR I9.53 
Hvd 111 (113): ILR (1953) Mvd 51 (DB). 
(Enforcing securitv.) •* AIR 1915 Cal 688 
(688) (DB). (Do.) ** air 1932 Bom 7/ 

(78). (Do.) ** AIR 1915 M.ad 6.53 (051) 

iDB). (Refusing to enforce.) ** AIR 1933 
Nag 287 (288). (Do.) 


(2) Even where Section 145 does not ap 
ply, and yet the surety bond is cnforee<l 
without recourse to suit in the manner 
mentioned by the Privy Council in AIR 
1919 PC 55 (59): 42 All 1,58: 46 Ind \p\j 
228, there is a right of appeal. AIR lO.Vl 
Assam 15 (15, 16): ILR (19.52) 4 Assam 
447 (DB) AIR 1933 Mad 780 (781): 56 
M.ad 909 (DB). 

(Sec also AIR 1943 Nag 172 (174r ILH 
(1943) Nag 699.)] 

[But see AIR 1945 Cal 193 (194): ILK 
(1944) 1 Cal .563 ** AIR 1933 Mad 312 
(342).] 


(3) Until an application is filed for exe- 
cution against a surety under this section, 
he is not a party and hence an order dis- 
charging him before such application is 
made is not appealable. AIR 1920 Mad 75 
(//): 43 Mad ,325 (DB) AIR 1933 All 
382 (38,3. 384): ,55 All 548 (DB) *• AIR 
1931 Lah 603 (503). 

(But sec AIR 1925 All 344 (345) (DB .] 


(4) Where Ihc Court below has held Ih. 
Section 145 (e) clearly applies to the fac 
of the case, the order is covered by Sc^ 
l»on 47 and an appeal would lie, and 
a proper case is made out. there is no hi 
to the High Court exercising its powci 

Assam 2 

(24). (I960) 1 Assam LR 243 (DB). 

surely.— (1) Notice to th 
L f. ‘^^ndition precedent to lli 
salidily of the proceedings against hii 

3 Cal 318 ,31£ 
1 Q 11 m (1958) Cut 309 (312) AI 


(2) The surety may waive the notice, in 
which cast* it need not be given. (1916) 
19 M.id L Tim (.lour) 81 (82) (DBi AIK 
1937 Lah 772 (777). 

(3) The notice need no( be “in writing". 
AIR 1937 Lah 772 (776). 

14) Notice need not he given b\’ Die 
Court. (1905) 29 Bom 20 (33) (DBi. 

(5) Notice may be given by tiie (Ie« rec- 
holder. (IU05) 29 Bt.m 29 (34i (DB). 

(6) N'titire mav also he given \>\ tlo* 
Court to which the dct rec is sent ftjr e\e« ii 
lion. (1905) 29 Bom 29 (34) iDBl. 

[See AIR 1038 Lah 593 (,59.3): II.K (lO.'.H- 
Lah 624.1 

(7) Only one notice is retinired bv this 
section and where sij< h nf)tire h.ss i^ecn 
given, a fresh notice is not ncces.sarv cai h 
lime an application for execution is made 
against the surety. (1936) 40 Cal \\’.\ 16'/ 
(466). 

(8) A general notice on the cxeruli<»u .ap- 
plication issued to him along with judg 
ment-debtor is not the notice conlcinpbdcd 
under Section 145. ILR (1958) Cut .309 
(312). 

(9) The mere arrest of the surety does 
not constitute the execution ol the decree 
hut detention in prison does constitute it. 
Where notice is given to the surety at the 
same time as the order for arrest, but be- 
lore the order for imprisonment |>vhuli 
is really the order for cxenitioni the 
notice is valid. AIR 1927 Lah 131 (132). 

(10) The question of sufTiciency of notice 

lo a surety for production of a person lias 
to be determined according lo the princi- 
ple.'- of justice, equity and good con- 
science and in all cases where Ihc period 
of notice required to be given is not speci- 
fied that notice must he a reasonable 
notice. AIR 10.53 Madh B 77 (79): II. K 

(1953) Madh B 57. 

SECTION 146 — SYNOPSIS 

1. Scope and object. 

2. Application for execiiUon. 

3. Proceeding or application. 

4. Setting aside ex parte decree — Sec 

Note 1. 

5. **Clalmlng under.** 

6. Legal represenfaflves need not be 

brought on the record. 

7. Representation of person who Is still 

alive. 

8. Appeal. 

1. Scope and object.— (1) Section 140 
was introduced for the first lime in the 
Civil Procedure Code. 1908. with the oh 
jeet of faciiiluling the exercise o) rights h\ 
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Section 146 — Note 1 (conid.) 

persons in whom (hey come to be vested 
by devolution or assiRnmenl. AIR 1968 SC 
394 (397): 1968 SCR 1287 ** (1966) 32 Cut 
LT 570 {573); ILR (1965) Cut 523. 

(2) A legal representative can file an ap- 
plication to set aside an ex parte decree 
before he is actually brought on the re- 
cord. AIR 1954 Mys 32 (34): ILR (1953) 
Mys 544. (Ex parte decree passed by 
Small Cause Court.) ** 1962 BLJR 09.5 
(097). 

[See also Order 9, Rule 13.] 

(3) This section should receive benelirial 
inlerprelalion and be read as supplement 
ing the rules. AIR 1958 SC 394 (397): 1958 
SCR 1287 ** AIR 1921 Mad 599 (601): 44 
Mad 919 (FB) ** AIR 1965 Andh Pra 81 
(83): (1964) 2 Andh WR 81. 

(4) The scope of the section should not 
be whittled down by placing a loo limited 
and narrow construction upon it. AIR 1926 
Mad 371 (372) (DB) AIR 1938 SC 394 
(397): 1958 SCR 1287 ** (1966) 32 Cut LF 
570 (573): ILR (1966) Cut 523 ** AIR 1965 
Andh Pra 81 (83): (1964) 2 Andh WR 81. 

(5) The section is wide enough to en- 
lille a person to continue a proceeding 
started by another under whom he claims. 
AIR 1955 Puni 255 (256) ** AIR 1952 Pat 
72 (73) ** AIR 1921 Mad 599 (603, 605): 
44 Mad 919 (FB) ** AIR 1965 Andh Pra 
81 (83): (1964) 2 Andh WR 81. 

[But sec AIR 1927 Mad 507 (508).] 

(6) This section cannot enable A as 

claiming under B, to maintain an appUca 
lion which B himself could not have main- 
tained. Thus, an assignee from the heij 
of a deceased plaintiff who was not him 
self brought on the record, cannot apply 
under Order 22, Rule 10 inasmuch as the 
heir could not himself have applied undei 
O 22, R. 10, but could onlv have applied 
under O. 22, R. 3. AIR 1954 Pal 61 (6L 

62) AIR 1925 Mad 1166 (1167) *♦ AIR 
1936 Pat 123 (125); 15 Pat 82 (DB). 

(7) Death of A while proceedings in pro- 
gress — Application for substitution of ii 
and C as legal representatives of A — 
Death of B — Registrar allowing substitu- 
tion oI legal representatives of B when R 
was not brought on record — Order held 
illegal. AIR 1965 Pal 279 (282) (DB). 

(8) Where A whose suit is dismissed a>- 
signs his interest in the subject-matter of 
the suit to X and then files an appeal, the 
appeal is not maintainable as A has no 
longer any interest in the subiect-maller oi 
the suit. Nor can X be made the appellant 
in the appeal under this section as this sec- 
tion will not apply lo the case because A 
himself had no right to file the appeal. 
AIR 1935 Lah 119 (120). 

(9) A claim suit under Order 21, Rule 63 
is maintainable under Section 146 at the in- 
stance of a person claiming the property 
under the person against whom a claim 
order ha.s )>cen made. (1908) Ker LJ 
475. 


(10) An assignee of a person who wai 
not brought on record but who had ap- 
plied to be added as legal representative of 
a deceased party, but who had died before 
the decision on his application, can pul in 
an application under this section for being 
substituted. AIR 1954 Hyd 12 (14): ILR 
(1953) Hyd 703 (FB). 

[See also AIR 1950 Cal 376 (377): ILH 
(1951) 1 Cal 578 (DB).] 

(11) Mortgage properly purchased b.> 
mortgagee in execution of his decree ~ 
Confirmation of sale and issue of sale certi- 
ficate pending on payment of landlord’s 
fees — Creditor of mortgagee-purchaser 
purchasing his right, title and interest is 
the mortgagee's succcssor-in-inleresl and not 
the assignee of any decree — He need not 
apply under Order 21, Rule 16 to be sub- 
stituted in the execution case — Order 22, 
Rule 10 applies to such case and the order 
passed on application of the transferee to 
be substituted in the place of transferor 
and for receipt of payment of landlord's 
fees from him and to confirm sale and 
issue sale certificate lo him is one which 
fulls under that rule. ILR (1947) 1 Cai 
22 (28, 29). 

(12) A person deriving title through the 
plainlilT can apply under Order 9, Rule 9, 
to set aside an order passed under Order 9. 
Rule 8, dismissing the suit for default — 
But he is debarred from filing a subsequent 
suit — The word “plaintifT” in Order 9, 
Rule 9, includes bis heirs and repre-seiila 
lives-in-interesl. AIR 1957 Andra Pra 364 
(367) (DB). 

(13) The opening words of the section 
expressly make it subject to the other pro- 
visions of the Code. See AIR 1954 Hyd 12 
(12): ILR (1953) Hyd 703 (FB) ** AIR 
1942 Mad 21 (22, 23) (DB). 

(14) See the following cases. AIR 1924 
Mad 470 (472). (Dicta of Philips J.) ** 
AIR 1934 Mad 485 (489) ♦♦ AIR 1935 CaJ 
738 (739) (DB). 

2. Applfcallon for execution. — (1) 

Order 21, Rule 10 makes it clear that be- 
sides the decree-holder any person to whom 
the decree has been transferred by assign- 
ment in writing or by operation of law. 
may execute the decree. .\IR 1950 Myj» 

18 119): 55 Mys HCR 272 (DB) ** AIR 1947 
Nog 116 (119): ILR (1946) Nag 895 (DBj 
1966 Jab LJ 452 (460). (One of heirs 
of deceased decree-holder can apply for 
execution and do so for benefit of all in 
view of Order 21, Rule 16 read with R. 15 
or the principle underlying it and Sec. 146). 

[See also 1967 MPLJ 231 (236); 1967 Jab 
LJ 96. (Transfer of decree by operation of 
law — Belated application by legal repre 
sentalives for continuation of execution 
proceedings — Application held to be 
under Order 21, Rule 16 and not Sec. 146 
and hence Article 181 of Limitation .Vet 
would apply.)] 

(2) Section 146 cannot be read as extend- 
ing the .scope of Order 21, Rule 16 as the 
former is expressly made subject lo the 
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Section 146 — Note 2 (conUI.) 
oilier provisiuiis ol ihe Code. IleiK'c. it 
transferee ol properly wliicli is ilie siibiei I- 
maller of a suit or which is covered by a 
decree is nol enlitlc<l to apply for II le oxf 
ciition of a decree in favour of the tran.s- 
feror, allhou^li he may be a person ‘'claiin- 
iiig under" the decrcc-holdei witltin Ihe 
meaning of this section. Such a Iransftuet 
is not a transferee ol Ihe decree within the 
meaning ol Order 21. Hule tC. .AIK ID.VJ 
Tiav-Co 254 (254. 255): ILK (1951) T.av 
Co 743 (DB). (Transler of siibiecl-malter 
of suit.) ** AIK 1927 .Matl 240 (241) 

(Trunsfer of property covered hv doiree.) 
** ILK (1947) I Cal 22 (26) (DKi AIK 
1955 SC 376 (383, 393): (1955) 1 SCK 1369 
** (1964) 2 Mad L.I 503 (567 1: 77 .Mad L\V 
219. 

(3j The Iransleree pendenie lile oi cer 
lain debts for which the suit was brought 
could apply for execution of the decree in 
the suit, by virtue ol Ibis section, Ihougli 
not under Order 21, Rule 16. AIK 1942 
Mad 21 (22. 23) (DK). (AIK 1921 .Mad 
599: 44 Mad 919. Fxpl. and Relied 

on.) ** AIR 1955 SC 376 (394, 395): (1955) 

1 SCR 1309 ** AIK 1957 Cal 72 (78) iDK, 
** AIR 1009 SC 73 (77); (1908) 2 SCJ 851. 
(C(|uilable assignee of decree can execute 
it under S. 146.) ** AIK 1969 .Mad 271 
(272): (1968) 2 Mad LJ 610. (Legatee .jJ 
subjcel-inatlcr oi .suit executed bv deerce- 
liolder prior to obtaining decree — Cai: 
execute dccrei- under Section 146 - 

Order 21, Rule 16 docs not apply — ILK 
(1964) 2 Mad 363, DISSENTED FROM.) 

AIR 1968 Cal 242 (244) (DK) AIK 1968 
Mad 190 (192): (1965) 2 .Mad L,I 281 
AIR 1967 Kunj 268 (270) ** AIR 1065 Andh 
Pra 81 (83): (1964) 2 Andh \VR 81 '* AIK 
1964 Andh Pra 28 (30. 31): (1963) 2 Andh 
WH 179 AIK 1964 Pat 31! (314) ** 1960 
Kcr LT 1077 (1079) ** AIK 1959 Ker 180 
(181); 1958 Ker LT 787 (DB). 

(4) The expression "transferee *’ in 

Order 21, Rule 16 is nol confined to a 
Iransleree of the wliole decree, but includes 
a transferee of a portion of the decree and 
hence such a person can apply to execute 
\n air 1926 All 346 (348): 48 

A l ^32 (DB) ** AIR 1928 Lah 70 (71) ** 
AIR 1921 Mad 599 (601): 44 Mud 919 (FB). 

(5) The Iransfcroe of a decree is a per- 
son ‘‘claiming under" Ihe decree-holder, 
•uid sleps inlo his slioes for all purposes 
U ihe assignment of ihe decree is joint 
jy m favour of more than one person, then 
the assignees may be deemed as joint 
occrec-holdeis for the purposes of O. 21, 

380 (381): ILR 

(194.5) Bom 403 (DB). 

(Oj A decree may be executed againsi 
the properly in Ihe liand.s of « transferee 

air 1940 L.'ib 

142 (140): ILR (1946) Lab 467 (FB) 

AIR 1921 .Mad 126 (132). 

(7) Where a decree-holder dies duiing 
Inc |)endencv of an execution application, 
nis legal represcnlalives may be .subslilnled 


1472 

.M>s 

the 

con- 

(b), 


in lilt* cxeciilion appliialion and he allr^^\ 
ed to continue (he execution proceeding.^- 
without a fresh application for execution. 
Thu same principle applies where the «\e- 
eution ii.as to proceed against the legal rc 
pre.scntatives oi a judgmenl-debtor \vt)o 
dies during the pendency of an execulifu- 
application. AIR 1955 Punj 255 (256. 

AIK 1954 Trav-Co 57 (58). (Death of 

decree-holder.) ** AIK 1932 .Mad 73 (80. 
82, 83): .55 Mad 352 (FK). (Dr>.) AIK 

1930 B(nn 453 (457). (Death of judgment- 
dcblo)'.) AIR 1928 PC 162 (164): 55 Ind 
App 22/: 3 Luck 314. (Do.) =• AIK 196.0 

Pal 8o (8b) ILK (1960) 10 Kaj 

(1475) .UK 1959 .Mys 41 (43): .36 
LJ 411 (DK). 

(8) DeatJi ol decree holder during 
course ol cxcculimi case — His heir 
lituiing the case — Sedion 214 (1) 
Succcs.^ioii .Acl docs not apply and succes 
sion ccrlilicalc nol necessary. AIR 1965 
Pat 296 (296). 

„ '<“1 -'■> (2-0l: iyfi« 

luij L\\ 519 (DB). (.Application by L R 
lor continuing pending execution ap 
plication presented bv decea.sed decree- 
holder— Succes.sion cerlificale necessary.)] 

3. Proceeding or upplicalioii.— (]) An 
appeal is a "proceeding " contcniplaled bv 
Ihe secUoii. Hence a person claiming 
under a party to (he suit may prefer .ai' 
appeal Irom the decree in iJie suit although 
he was not himself a party to the suit 
air 1958 SC 394 (397): 1958 SCR 1287 ** 
AIR 1962 .Andh Pra 140 (142) (1961) '> 

Andh WR 204 (FB). ' 

{^) The right to lile an appeal must bo 
held locarry with it the right to continue an 
appeal which Iiad been filed by the person 
under whom Ihe applicant claims and (he 
petition of the appclLant to be brought on 
record as an appellant in an appeal inusi 
be held to be mainlain.ibic under Sec 146 

<**"**» * SClt 

U8U. (Lxecution appeal pending before 
Supreme Court — Subiccl-inaller of appeal 
morigaged by judgment-debtor — Mort- 
gagee obtaining mortgage decree and exe- 
cuting same subsequent to execulion aj) 
peal — Auction purchaser can be implead 
cd m appeal on the principle laid down 

** (1969) 32 Cut LT 
3/0 (5/3): ILR (1965) Cut 523. (.Applica 
lion lor being brought on record as respon- 
dent — Same principle applies.) 

(3) Where the parly dies during tlK 
pendency ol an appeal in execution pro- 
ceedings, it is nol necessary in order to 
enable his heirs to continue the appeal. by 
being substituted in the place of the deceas- 
ed decree-holder, to take out a suc- 
cession certificate. Section 214 oi the Sue 
cession Acl, lia.<. no application to such a 
case. ILR (1957) Pun| 234 (237). 

(4) Applications under Section 144 or 
under Order 21, Rule 2. or under Order 21. 
Rule 94. or under Older 21. Rules 95 and 
08. iiv under Order 34. Rule 5. are all ex 
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ainples ol applications contemplated by the 
section. AIH 1941 Mad 480 (480) |DB,. 

(Application under Section 144.) '** (1912) 
17 Ind Cas 617 (618) (DB) (Mad). »Ap- 
plicnli(m under Order 21, Rule 2.) **= AIR 
1936 Bom 137 (138). (Application under 
Order 21, Rule 94) AIR 1918 All 40;> 
(405); 40 All 210 (I3B). (Application under 
Order 21. Rule 95.) ** (1911) 34 Mad 450 
(452) (DB). (.Application under Order 21. 
Rule 98.) AIR 1927 Mad 560 (561). (Ap- 
plication under Order 34, Rule 5.) 

(5) A decree lor injunction obtained 
against the delendant in a representative 
suit can be executed under Order 21, H. 32. 
against those defendants who were not eo 
nomine parlies to the suit. Though such 
defendants are neither the legal representa 
lives tRe transferees within the mean- 
ing of Order 21, Rules IG and 22, yet as 
the execution proceeding is a proceeding 
within the meaning of Section 146, it can 
proceed against such defendants as they 
claim the same title under or are equally 
interested as the defendants who were par- 
lies on record of the suit. AIR 1960 Cal 
623 (625, 626): 64 Cal \VN 439. 

(6) Proceeding under Section 15. Kerala 

Agriculturists Debt Relief Act, 1968 — 

Death of debtor applicant — His legal 
representatives are entitled to prosecute the 
application under Section 146, Civil P. C 
read with Section 141 as the proceeding is 
an original proceeding in a Court of Civil 
jurisdiction and the right to reliefs obtain 
able on filing the application becomes a 
vested right of the applicant passes to his 
legal representatives on his death. 1966 
Kcr LT 947 (948, 949): 1967 Ker LJ 23. 

(7) A transferee pendente lile Is entitled 
to apply foi' relief under Section 22 (1) 

(if the Kerala Agriculturists Debt Relief Act, 
1958, even if the term ‘judgment-debtor’ in 
that section is governed by the definition 
given in Civil P. C., as he would be in 
\jcw of Section 146 covered by that expres- 
sion. 1965 Ker LT 1138 (1142): 1965 Ke- 
LJ lOOi (DB). 

4. Selling aside cx parlc decree — Sec 
.Vote 1. 

5. *^Clainiliig under.” — (1) A person 
‘'claiming under" a parly to a litigation is 
one who has succeeded to the position ot 
(be latter in the litigation, or has acquired 
from him. subsequently to the commence 
mcnl of (he litigation, an interest in its 
subiecl-maltcr. (1912) 17 Ind Cas 512 
(513) (All) AIR 1937 Oudh 488 (490): 

13 Luck 554 (DB) =** AIR 1965 Andh Pia 
81 (83): (1964) 2 Andh \VR 81. 

(2) Where a person has acquired from 
the parly subsequent to the commencement 
ci( litigation an interest in the subject 
matter of the litigation, he can be said 
to claim under the paity only in respect 
of the lights and interests in properly 
which he has so acquired. (1910) 33 Mud 
459 (462) (DB) ** AIR 1957 Cal 72 (73) 
(DB). 


(3) The person claiming under Ihc ori 
ginal parly must be one who by a title de- 
rived I rom or under Ihe party ha.s him.self 
the right to take the proceeding or makv 
(he application and not merely one who 
has a derivative interest in Ihe property 
(like that of a mortgagee subse()uent to 
suit) which may in some manner, be afTcct 
ed by the result of the proceeding 
AIR 1934 Mad 485 (490). 

(4) The expression “claiming under” is 
w'ide enough lo include cases of devolution 
and a.ssigninent mentioned in Order 22, 
Rule 10. AIR 1058 SC 394 (307): 1058 SCR 
1287 ** AIR 1966 All 474 (476) (DB). (In 
teresl of Life Insurance (Company devolv- 
ing on Life Insurance Corporation while 
suit is pending — Corporation can pursue 
claim as successor-in-interest.) 

(5) An ex parte decree is passed against 
A a defendant in a suit. Subsequently A 
dies. B, his legal representative, may ap 
ply to set aside the ex parte decree. .AIR 
1915 Mad 1204 (1205): 38 Mad 442 (Ofil 

AIR 1923 All 30 (30) (DB). 

(6) A who has obtained a preliminary 
decree in a mortgage suit, assigns the 
d'^cree to B. B as a person claiming under 
A, may apply for a final decree. AIR 1927 
Mad 560 (661). 

(7) A an auclion-purchaser, transfers the 
property purchased by him lo B. B may 
apply to Ihe Court under Order 21, Rule 95 
for possession of the properly transferred. 
AIR 1918 All 404 (405): 40 All 216 (DB). 

(8) The purchaser from the auction pur- 
chaser is a person claiming under the auc- 
tion-purchaser and hence every remedy 
which Order 34. Rule 5 has provided 
against the auction-purchaser can be claim- 
ed against the purchaser from him in the 
same proceedings. (1967) 1 Mad LJ 200 
(265): 80 Mad LW 124 (DB). 

(9) A sues B lo establish his right to 
certain properly. While the suit is pend- 
ing, B mortgages the properly to C. The 
suit is decreed against B. B does not ap 
peal from the decree. C, as a person claim- 
ing under B, may appeal from the 
decree. AIR 1952 Pat 323 (324): 29 Pal 
160 (DB) ** AIR 1941 Mad 245 (245. 246, 
(DB). 

(10) A, a mortgagee of immovable pro 
pcrly, sues B, the mortgagor, for the en- 
forcement of the mortgage. Prior lo the 
suit, B has granted to C, a puisne mortgage 
of the properly. C is not made a parly lo 
the suit. An ex parte decree is passed 
against B in the suit. C cannot apply b' 
set aside the ex parte decree as a person 
claiming under B, because C’s intere-st was 
not acquired subsequently to the institution 
of the suit but was acquired before. AIR 
1926 Cal 1015 (1015) (DB). 

[See also AIR 1937 Oudh 488 (490): 13 
Luck 554 (D6).l 

(11) A transfers the suit property to B 
after an ex purte decree has been passed 
and then files an appliculioii to set aside 
the ex parte decree. The application is 
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Section 14fi — .\o*e 5 (conicl.) 
dismissed. As liie tiiiiislcr lo H \v;is sub- 
sequent lu the dci'i’ce lie is a person in 
terested in selling; aside that <lecree aiul 
IheicJoie entitled lo continue A’s application. 
Thai bcin;' so when that application is re 
Jetted B is entitled to file an appeid 
a{{ainst the order rejeclint' tin* apulication. 
AIR 1962 Pal 72 |73}. 

(12) Disruption ol joint lliiidu i'aniily b> 
partition — Siibjecl-maller ol suit inslitul- 
ed by the Joint fainily devolving on parti 
lion on an individual or brainli ot that 
fumily — Such inili\idual or branch is en- 
titled lo continue the suit under Sec. 140. 
AIR 19(54 Ker 144 (148): ILR ,19(50) 2 Ker 
238. 


(13) A, u member ol u Hindu joint lami- 
ly, obtains a preliminary decree lor parti- 
tion ol his share ol the I'umilv property 
Then he transfers his riKhts in the lamiiy 
properly to B. B takes no steps lo be im 
pleaded in the suit, but after the linal de 
crec, applies to e.xecute it as a person 
claiming under A. B is not entitled to do 
so. AIR 1926 Mad 1129 (1129) |UB). 

(14) A sues B uiul attaches betore judg 
menla debt due to B from C. The suit is 
decreed in A’s favour. Upon this, undet 
Order 38, Rule 11, .A's atinchmcni beloie 
Judgment ripens into attachment in e.secu- 
lion. Then B sues (] ami obtains a decree 
on the debt. A does not attach this decic.* 
but applies lor its execution as a person 
claiming under B. It was held by Venkata- 
subba Rau. ,1. that A was entitled lo d'» 
so and by Reilly, J.. that he was not. AIR 
1920 Mad 371 (372, 376) (DB). 


(15) Under Order 21, Rule 53 (3), a 
dccrce-holdcr, wlio a[( allies another <lccrce 
of the nature specified in the said Rule, he- 
comp a represenlalive oi llio holder ot 
the latter decree lor the purposes of execu- 
tion. AIR 1930 All 669 {601) (DB). 


(16) Under Order 21. Rule 53. where A 

attaches in execution of his decree ngainsi 
B, a decree obtained by B against C. A 
becomes the representative of B. But A 
becomes the representative of B only for 
the limited purpose of executing the decree 
against C. He has no right to adjust the 

pllached decree and release C from his 

liability under the decree. AIR 1937 Cal 
408 1472, 473) (DB). 

(17) Receiver appointed under Order 40 
Rule 1 IS a representative of decree-holder 
and can apply for execution under S 146 

Mad 51 (53): ILR (1952) Mad 622 

i?.^L (120): 1960 Ker 

LI 960 (DB). (Receiver appointed by 

foreign Court — Reciprocity of urrunce- 
ment for execution of decrees passed in 
each of the area in the other — Rcceivei 
cun apply for execution of decree.) 

I li®* PJ" insolvency of the decree 
holder the official receiver as Ihe transferee 

operation of law is en 
tilled to apply for execution of the decren 
or lo continue anv pending applicaiion. 


A^R^1947 Mad 34 (35); ILR (1947) .Mad 307 

(19) Assignee irom legal It|)le^enlail^e 
Of deceased party cannot apply lor sub- 
slilulion under Order 22. Rule 10 as that 
rule re(|uircs that the person claiming U 
be represenlative or assignee must derive 
his light directly and not thrruigh an in- 
termediary from the party to tlie suit 
proceeding. Section MG cannot be relied 
on as it cannot Ije lead divorceil from 
Older 22, Rule 10. AIK 1946 Nag 1G4 
tl65): ILR (1946) Nag 43. 

(20) That defendants 3 and 6 had pur- 
chased the property in suit for Ihe plaintiff 
after the suit would be suilicient basis or 
foundation lor an .ippcal l»v defendants 6 
and 5 againsl the decree of the trial Court 
AIR 1945 Bom 09 (73). 

(21) Suit for sale «n mortgage — Preli- 
minary’ decree — Sub mortgagee made 
p*irty dclcndaiit to suit — Sub-mortgagee 
as a person claiming under, the original 
mortgagee can, on the general principles re- 
cognized under Section 146, apply for lina! 
decree where llie original mortgagee plain- 
tiff iaiis lo do so. AIR 1946 Mad 463 
(465). 


(22) A Hindu coparcener is not a person 
‘claiming under’ the manager of the joint 
family against whom a suit is filed -MR 
1937 Sind 94 (95): 30 Sind LR 467 (DB/. 

(See also AIR 1940 .Mad 876 (877) ** 
AIK 1968 Andh Pra 353 (358); (1968) 

•2 Andh WR 246 (FB). (Death ol 

F, cultivating tenant under R — C and 11, 
son and widow of p surrendering teiiamy 
rights — Tahasildar allowing application 
and ordering R to be pul in possession — 
C and J claiming to be members of joint 
family with P and jointly cultivating the 
land and tiling appeal are not claiming 
under p'lrlies to the proceedings and Sec- 
tion 140 may net apply.)] 

(23) Application for issue of writ of cer- 
tiorari by dismissed Government servant 
ngainsi order of dismissal — Death of ap 
plicanl — Relief sought is purely persona' 
to delinquent officer and such personal 
right which involves the continuance in ser 
vice or otherwise of a person cannot sur 
Vive to legal representatives — They can- 
not coiitiiiuc the proceedings lo agitate Hit 
matter. AIR I960 Mad 260 (262)- (1965) 

2 Mud LJ 302. 


0. Legal representatives need not br 
brought on the record. — (l) To entitle a 

person lo take a proceeding under Sec 
tion 140 as a person claiming under a 
parly lo a litigation it is not necessary lhai 
he should have been brought on Ihe recoi<l 
as such. AIR 1947 Mad 34 (30): ILR (1947) 
Mad 307 (DB) •• AIR 1925 Oudh 370 (371): 
27 Oudh Cas 299 ** AIR 1964 Ker 144 
(148): ILR (1963) 2 Ker 238. 

(2) Where A. B, G and D are entitled 
as persons claiming under E to make an 
application and A alone presents the ap 
plication within limitation, B, C and D he 
ing brought the record siibsequenllv. Ihe 
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147. Consene or agreement by persoiu under disability.— In all suits to which 

ceedinr^h ® party, any consent or agreement, as to any pro- 

ceeding shall, if given or made with the express leave of the Court by the next 

we^re^nnd ^“ch person 

w ere uiidci no disability and had given such consent or made such agreement. 

l^ S.C., Order 16, Rule 21; See Order 32.] 


Section 14G —Note 6 (contd.) 
presenlulion of the application by A aloiu 
is not invalid in view of this section though 
it may be defective and tlic Court maN 
not proceed with it. AIR 1927 Bom 12? 
(124): 51 Bom 143 (DB). 


negligence on the part of the next friend 
or guardian ad-Iitem would be upon the 
minor and for his purpose he has to make 
clear and distinct allegations in his pleadings 
and to substantiate them. AIR 1967 Deliii 
137 (140, 141) (DB). 


7. Rcpre.seutafion of person who is stilt 
alive. — |1) VVMiere a person is alive bu' 
is detained in enemy country, a person 
who is looking after ijis interests and pro- 
perly in India, cannot be added as a rc 
presentativc of such a person in a suit 
against him. The proper procedure would 
be to issue processes for substituted ser- 
vice under Order 5, Rule 20, and then to 
proceed with the trial of the suit. AIR 
V945 All 45 (46); ILR (1945) All 18. 

8. Appeal. — (1) There is no right of ap 
peal against an order under this section. 
AIR 1950 Cal 376 (376): ILR (1951) 1 Ca) 
578 iDB). 

SECTION 147 — SYNOPSIS 

1. Scope. 

2. ^^As to any proceeding.’’ 

3. Leave luust be express. 

1. Scope. — (1) The .section enacts the 

substantive rule that a minor shall be 
bound by a compromise entered into by 
bis guardian in the prescribed manner. Bui 
it does not place a consent decrev 
obtained against a minor on a higher foot- 
ing than a decree obtained after contest and 
.such a decree can be avoided by the 
minor on the ground of fraud, collusion 
or gross negligence of the guardian. AIR 
1946 Lah 233 (237): ILR (1946) Lah 515 
(FB). 

(2) Where a next friend or guardian ad 
litem of a minor enters into a compromise 
on his behalf with the permission of the 
Court under Order 23, Rule 7 the com- 
promise and the decree based thereon 
would be as much binding on the minoi 
as it is on the adult parties, unless the 
minor can show that the next friend or ins 
guardian ad-litem was guilty of fraud or 
negligence. The onus of proving fraud ot 


2. “As lo any proceedings.” — (1) I'hc 

section does not apply lo an agreement 
merely relating to a conduct of a suit, e.g. 
an agreement iFat an issue in a suit (not 
the suit itself) should be determined by the 
oath of the defendant. AIR 1927 All 584 
(584): 49 All 842 (DB) (1889) 12 Mad 
483 (485) (DB) ** (1900) 27 Cal 229 (231) 
(DB), 

(2) But an agreement as to a matter be 
yond the mere conduct of a litigation is 
not binding on the minor unless made with 
the leave of the Court. The following are 
some examples of such agreements ; 

(a) Agreement to compromise a suit 
AIR 1946 Lah 233 (237): ILR (1946) 
Lah 515 (FB). 

(b) Agreement lo withdraw a suit 
(1889) 13 Bom 137 (H6) ♦♦ (1904) 
27 Mad 377 (380). 

(c) Agreement lo refer a suit to arbi 
tration. See Order 32. R. 7. 

(d) Agreement not to appeal. (I889j 22 
QBD 577 (578). (Cited in 17 Born 
299.) 

(e) Waiver of objection to competency oi 
Judge on account of his persona? 
interest in the litigation. (1893) 1/ 
Bom 299 (302) (DB). 

(f) Waiver of objection to irregular pro- 
cedure. AIR 1923 Mad 301 (302): 4 7 
Mad SO (DB). 

(g) Waiver of right of minor lo compen- 
sation in land acauisition case. 
(1891) 18 Cal 99 (106): 17 Ind App 
90 (PC). 

3. Leave must be cxpres.s. — (1) The 

leave of the Court must be expressly given. 
(1898) 21 Mad 91 (93) (DB) ** (1903- 7 
Cal WN 90 92) (DB) ** (1906) 28 All 

585 (588, 589 : 33 Ind App 128: 9 Oudli 
Cas 219 (PC) ♦* (1883) 9 Cal 810 (812) 
(DB). 
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A* Is Rs Commentaries Judicially Appreciated 


A.I.R. 1948 Patna 460 (462) (Pr. 9) [V 35 C 161) (D.B.)— Per Meredith Z— 
I will make two qnotafcionB from Chitaley and Annaji Rao’s annotated edition of the 
Oivil Frooednre Code, 4th Edn. Vol. HI, becanse those learned commentators havoi 
Id my opinion, correctly summed up the position in language which cannot be bettered.** 


CONSTITUTION OF INDIA. 

1961 Manipur 1 (4) (Pr. 11) [A.I.R. V 48 C \]—Tirumalpad J. C.— "What is 
prohibited (in Art. 28 (1)) is begar and other similar forms of forced labour. The 
A. 1. R. Commentaries on the Constitution of India at page 635 de6ne 'begar* as a 
system under which persons are pressed to carry burdens for individuals or public or to 
perform other forms of menial service under compulsion”. 

1961 All. 341 (34 5) (Pr. 33) ((S) A.I.R. V 43 C 126) (DB).— Desat "Shrl 
Jagdish Bahai could not cite ary authority in support of his contention that the right 
given to the Court to draw an adverse inference is equal to compelling the accused to 
be a witness against himself. We notice that Chitaley in his Commentary on Oonsti. 
tution, Vol. I, pp. 497.498, does not see any conflict between the provisions of Art. 20 
(8) and those of S. 842. Or. P. 0.*’ 

1956 J. & K. 1 (10) (Pr. 34) I(S) A.I.R. V 43 C l] (F.B.)— ATiTam /.—"The 
learned author Chitaley in his luminous commentary on the Constitution has, after 
discussing almost the whole case law on the subject, enunciated some principles which 
I might give more or less in his own language. According to the learned author ....** 
(Points from Note 8 (g) under Art. 21. p. 588 quoted.) 


CIVIL PROCEDURE CODE, 1908. 

ii. Ti- S.C. 23 (27) [A.I.R. V 40 C 7] — [Touching the revisional jurisdiction of 
the High Court set out in 8. 115, Civil P, 0.] ‘‘A large number of cases have been 
oolleoted in Edn. 4 of Chitaley & Rao's Code of Civil Procedure (Vol. I) which only 

eerye to ahow that the High Oourta have not always appreciated the limits of the 
jurisdiction conferred by this section.** 


^ 1949 P. C. 156 (158j (Pr, 19) [A. I. R. V 36 C 48] _ Sir John Beaumont- 

There have been no doubt, decisions in some High Courts in India which lend support 
to the view upon which the Judges acted. Theotsesare corrected in Edn. 4 of Chitaley 
and Rao oo the Code of Civil Procedure, Vol. I, p. 1105.” 

P. L. D. 1965 (W. P.) Lahore 590 (594, 595) (DB). - Sajjad Ahmad 
Ihere has been a conflict of judicial opinion on the question of the applicability of this 
section to decrees in appeals under the Letters Patent. The High Courts of Bombay. 
Punjab, Madhya Pradesh and Madras have held that the section applies. The High 

® (Ses Chitaley’s Commentary on S. 114 of the 

Civil P. O.-headnote 1. at page 1607. Vol. II. 1963. Edition.) In a recent Pull Bench 
dMision r^rted in Jwala Prasad v. Jwala Bank Ltd., A. I. R. 1961 All. 881, the 
Allahabad High Court has held that .... and has overruled an earlier decision to the 

contra^ gWen by another Pull Bench of the same Court reported in Mst. Ahhilahhi v. 
Sada mnd. A, I. R. 1981 All. 244.” 


J;,* K. 13 (14) (Pr. 7) [A. I. R. V 55 C 4] - /. N, Bhat 7. — "The 
prmoiple as laid down in certain authorities as summarized in the Commentary on 
OhiWey B Civil P. 0. (7th Edn.. Vol. 2. Page 1927) Is that the Court has to see 
whether the suit cannot be determined in the absence of the person who applies to be 
made party or whether his interests will not be prejudiced by not being joined as a 

PBvty • 


o 55 C ll (FB) - Venkataraman J.~ 

l>»rmoniouBly with B. 99, C. P. C.. 
mwf ^ Phrase ‘affecting the decicioli of the case’ in 8. 106 

iHll hS affeotrtig the a^olBistp W the can on merita’. The deci. 
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A. 1. B. OOMMENTABIES JUDIOULLY APPBBOIATBD 

r . ^ 28) lA. I. R. V 52 C 148] — Oak I. — "Mr BrU 

Lai Gupta pointed out that the Court dealing with the matter in April 1947 waa a 

Ra^^B^onn^Vr^M* w valnatioii of (he eoit was 

Rb. 85 000. The Mnneif had no innadiotion to (^ the present enit. Unde* B, 11, 

U. F. C., the Court trying the former Belt ahonid have been competent to try the 

^bseqnent suit itself. (See Chitaley’a Commentary on the Code of Ciyil Procedure 

Volume I, Page 416), (Now aee 1968 (7th Edn.) pp. 879-880).” 

1965 Punj. 494 (496) [A.l.R. V 52 C 157 Pr. 7|-Sha»Mher BahaAar /.—"The 
word 0 _ for any other substantial oanse’ (in 0. 41. B. 27 (b)) must be read with the 
word requirea’ in the beginning of the aentenoe and need not be oonetrued in the 

narrow eense suggested by the doctrine of ejusdem generia Beference may be 

made to Cbitaley’s Commentary on the Code of Civil Procedure. Vol. TV, at page 4819*’, 

1965 Kerala 104 (105) (Pr. 3) — 5. Vein Fillai J. — "The righto inter ae 
of rival purchasers in sales in execution of decreea on mortgages, have been the subjeot 
of consideration in several decided cases. The result of these has been enmmariaed 
as follows in A. I. R Commentaries on Civil Procedure Code, Vol. 8, 1957 (6th) Edn., 
pp. 3791 and 8792. (Now see 1968 (7th Edn.), pp. 8807, 8808, 0. 84. R. 1, N. 89. 
Pto. 26 to 84) ” 

(’64) I. L. R. (1964) X Ker. 320 (322) — Madhaoan ^air /. — "The A. L R. 
CommentarleB on the Code of Civil Procedure In Note No. 4 to 0. 84. B. 7 put the 
position suoolnotly thus ’* 

COURT-FEES ACT, 1870 A SUITS VALUATION ACT, 1887. 

1968 Manipur 52 (53, 54) (Prs. 5. 12) [A. I. R. V 55 C 18]— C. Ja^annadha. 
ohoryulu /. 0. — "There Is consensus of opinion In moat of the Eligh Oourto that 
B. 7 (iv) (b) of the Ooort.feea Act does not apply to a salt for partition by a person In 
joint poBseBsloD for partition of blB share but that Art. 17 (vi) of Bob. II of the Court, 
fees Act applies. Vide pages 111, 112, 118, 114 and 116 of the Oourt-feea and Suite 
Valuation Act (A. 1. R. Commentaries) Second Edition ** 


1965 Punj. 1 (11) (Pr. 25) [A. I. R. V 52 C l] (FB) — P. 0. PandU 7. — 
''With regard to this definition (of ‘conseguential relief’), CUtaley In his Commentaries 
on the 'Oourt.fees Act and the Suits Valuation Act (Second Edition)’, on page 185 has 
observed thns — 


CRIMINAL PROCEDURE CODE, 1898. 

A. I. R. 1969 Orissa 56 (57) (Pr. 5) [V 56 C23] — S. Ackarya 7 — "Their 

Lordships of the Madras High Court in their decision reported in A. 1. R. 1954 

Mad. 214 in quoting a passage from Chitaley and Annaji Kao’s Criminal Procedure 
Code, observe(j as follows: 'But a Criminal Court, as well pointed in the eihaustive 
analysis iu Chitaley and Annaji Rao’s Criminal Procedure Code. Vol. Ilf, 4th (1950) 

Edn. at page 2862, is not expected, under the provisions of S. 517 to ‘try* civil cases 

’ This view has been reiterated in a decision of this Court in (1967) 33 

Cut. L. T. 868." 

1967 Current L. ]. 717 (719) — Shamsher Bahadur 7— ''Prior to the enact- 
ment of this amendment (S. 189.A). the Court had by judicial decisions engrafted a 
law which, according to Ghltaley’s Commentary on the Code of Oriminal Procedure. 

Vol. I, Page 590i was this *’ 

LIMITATION ACT. 1908. 

1968 Mad. 226 (299) (Pr. 5) [A. I. R. V 55 C 50] — Natesan 7— “Quoting 
from Chitaley and E. N. Annaji Rao on Limitation Act, it is observed therein. 

1963 Punj. 457 (459) (Pr. 7) [A. I R. V 50 C l27)-Groiw 7 — “As stated 
In Obitaley's Limitation Act, (8rd Edition), Volume 1, Page 524i the words 'Stayed by 
an injunction or order* have reference to an order of a Court and not to a diactbiJity to 
sue or to apply arising from other eausee.” hLI^UMhI' lav/ 

LIMARY 
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1961 Pat. 134 (137) (Pr. 18) [A.I.R. V 48 C 36l— Sa; Kishore Prasad J . — 
"The question nndef oonsideration has been thoroaghly and clearly dealt with in A.I.B. 
Ooznmentafies on the Indian Limitation Act, 8rd Edition, Vol. 1, Note 11, [age G9d( 
Note 18, {Agee 601-604 and Note 82, [lage 686." 

1960 Kerala 306 (308) (Pr. 17) |A.I.R. V 47 C 1441— Af. S. Menon and T.K, 
Joseph JJ, — "As pointed out by Chitaley : 'Where no time is fixed for delivery, it 
the correspondence between the parties shows that the matter was being enquired into 
and that there was no refusal to deliver up to well within a year of the suit, this 

article (Art. 81) cannot be pleaded as a bar ’ (Limitation Act, Vol. 2, 

Fage 1187).” 

REGISTRATION ACT. 1908. 

1960 Madh. Pra. 3 (Pr. 8) [A. I. R. V 47 C 2) — Dixit /.—‘‘The principle 
laid down in I. L. B. 4 Bom. 126 has been followed in many cases which have been 
noted in Chitaley’s Registration Act (Second Edition) at page 867 " 

1960 Mad. 244 (Pr. 9) [A.I.R. V 47 C 77] — Bamaswami J, — ‘‘It is interest- 
ing in this connection to note that the A. I. B. Commentaries on the Registration Act 
(Second Edition) at pages 526 to 580, after an elaborate discussion of the entire case, 
law and the principles of S. 77 of the Registration Act, mention at p. 580 that the 
view expressed by Abdur Rahman J. is correct." 

STAMP ACT, 1899. 


1967 Him. Pra. 29 (31) (Pr. 11) (A. I. R. V 54 C 9l— Om Prakash J. C.— 
"Prom the language, need in the document, it is capable of falling within the definition 
of a bond, as defined in sub-s. (5) (b) of S. 2, Stamp Act. and also within the definition 
of a promissory note, under sub.s. (22) of that section. The maxim being, spooialia 
generalibuB derogani, an instrument which satisfies the definition under snb.s. (6) (b) 
must be held to be taken out of the more general definition in sub-s. (22), vide A. I. R. 
Commentaries on the Stamp Act, p. 70." 

TRANSFER OF PROPERTY ACT, 1882. 

1964 Punj. 210 (211) (Pr. 4) [A.I.R. V 51 C 52j— S. S. Dulat Actg. C. 

‘ It is significant that the provisions of this section (S. 111^. 
Act; have never been applied as a rule of equity, justice or good conscience by i^iy/of 
me High Courts in the territories to which this provision is not made applicah^undeV 

* ® number of cases will be found at page 178^ote 4. 

of Uhitaley s Transfer of Froperty Act. Vol. I, where principles underlyingOme prpNri. 
sions of the Transfer of Property Act have been so applied " rt 

1961 Mad. 28 (30) (Pr 7) |A. I. R. V 48 C 7) — Bamaswami J. V"IiNhiB 
connection the learned District Munsif has pertinently pointed out the impIi^tSiB of 
the decision in Gopal Chandra Das v. Harendra Nath Datta, 63 Ind. Cas. 48H (Cal.) 

* lu m ^ decision has been cited with approval in the well-known commentaries 

loJ/,. Property Act by Chitaley and Annaji Rao, Third Edition (1950) 

P&g6 iOol « 
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A. I. R. MANUAL (2ND EDN.) JUDICIALLY APPRECIATED 

Drotcctl^u^n™^^^^ C.-“Article 14 (of the Constitution) 

oreans of from discrimination by the legislative as well as executive 

2nH PH. Pag® 2673 of A. I. R Manual Vol. 3, 

^^P ‘n* 21]. 

cases (on S in exhaustive citation of the relevant 

Edn of the a’ 1871), see the most welcome 2nd (1960) 

Cri L 1 ^ ‘■'ferring to A. I. R. 1947 Pat. 172 = 47 

iVol. 4c/^A. 1. B. MM (M Edn.) rrfM to.] J, PRAKASA Ff 

Book Bindin;’ Tontractoi 
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